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Case Wo. 17,060. 

In re WALKER. 

[1 Lowell, 222; i 1 N. B. R. 318 (Quarto, 60).] 

District Court, D. Massachusetts. Feb., 1868. 

BANKnuPTCT — Imprisoned Debtor— Release. 

The bankrupt act [of 1867 (14 Stat. 517)], § 
26, does not relieve from arrest one who is al- 
ready in custody at the time his petition in bank- 
ruptcy is filed. 

[Cited in Hussey t. Danforth, 77 Me. 20.] 

This petition for a writ of habeas corpus set 
out that the petitioner [William A. Walker], 
was arrested on. mesne process at the suit of 
a creditor, in January last, and became bank- 
rupt on the first day of February, but was 
still held in custody by the sheriff, and prayed 
for his discharge under section 26 of the act. 

LOWELL, District Judge. I have before 
decided the question raised in this case, but 
have reviewed the arguments on the subject 
In the hope that I might reach a different con- 
clusion, but am constrained to adhere to the 
opinion that the bankrupt act does not relieve 
from arrest debtors who were in custody be- 
fore the proceedings in bankruptcy were be- 
gun. By the terms of section 26 no bankrupt 
shall be liable to arrest "during the pendency 
of the proceedings in b an kruptcy," which cer- 
tainly appears to mean that an-ests ali'eady 
consummated are not to be interfered with. 
If it had been the intent of congress to release 
debtors in custody, it is prolt)able that provi- 
sion would have been made concerning the ef- 
fect of such release upon the debt. And it is 
not at aU improbable that some difficulty may 
have been felt in dealing with this point, for 
the reason that the effect of an arrest is a 



matter of local law, and congress might doubt 
its competency to relieve from the arrest and 
yet preserve the debt, if the local law held it to 
be discharged thereby. I do not myself be- 
lieve there is any real difficulty in the point, 
but it may have caused the doubt 

Looking nest at the rule of the supreme 
court, No. 27, we fiad the distinction between 
arrests before and after bankruptcy to be care- 
fully preserved. In the former case, the bank- 
rupt is only entitled to be brought up on habeas 
corpus for the purpose of attending the register, 
&e,; while In the latter, he is to be discharged. 
This rule puts upon the statute the construc- 
tion which I have said is the most obvious, and 
no doubt the true one; and I have reason to 
believe that the very point now under consid- 
eration was brought to the attention of the su- 
preme court, and was in fact passed upon by 
them" when they established the rule in its 
present form. I must therefore rrfuse to issue 
the writ Petition dismissed. 



1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 

29f£d.cas.— 1 



Case OTo. 17,061. 

In re WALKER. 

[1 LoweU, 237: i 1 N. B. R. 386 (Quarto, 90): 
1 Am. Law T. Rep. Bankr. 38.] 

District Court, D, Massachusetts. March 
1868. 

Bankruptct— Domicile of Bankrcpt. 
Where a bankrupt born in Boston, became 
domiciled in California, but left that state with 
no intention of returning, and after stavinj? 
without the limits of the United States several 
months, returned to Boston, and in less than 
two months thereafter filed his petition in bank- 
ruptcy, held, that the act of leaving California 
With no intention of returning, at once revived 

1 [Reported by Hon. John Lowell, LL. D.. 
District Judge, and here reprinted by permis- 
sion.] 
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the domicile of origin, and his petition to be 
adjudged bankrupt was rightly filed in Massa- 
chusetts. 
[Cited in Hazelton v. Valentine, Case No. 6,- 
287; Re Thomas, Id. 13.891; Re Berge- 
ron, Id. 1,342. Distinguished in Fogarty v. 
Gerrity, Id. 4,895. Cited in Allen v. Thomp- 
son, 10 Fed. 123.] 

[In the matter of William S. Walker, a 
bankrupt.] 

C. S. Lincoln, for petitioner. 
A. W. Boardman, for bankrupt. 

LOWELL, District Judge. A creditor pe- 
titions to vacate all proceedings in this cause 
for want of jurisdiction, avei:ring that the 
bankrupt had not resided in this district for 
the greater part of the six months next pre- 
ceding the filing of his petition, as alleged by 
him and required by law. The adjudication 
of bankruptcy by the register, being ex 
parte, is not conclusive of this point, and this 
mode of reviewing it has not been objected 
to. 

The petition to vacate was by consent re- 
ferred to the register, Sir. Rogers, who has 
heard the parties and reported his findings 
of law and fact, together mth the evidence; 
and neither party has desired to be heard 
in argument. The law wisely provides that 
proceedings in bankruptcy should be taken 
in the place where the debtor resides or has 
his place of business; and to prevent sud- 
den and fraudulent changes, that if he has 
had two such homes within six months, he 
must proceed in the district where he has 
been domiciled the longest. It is not always 
an easy matter to determine where a person 
doss, in legal contemplation, reside. Mere 
casual absence for business or pleasure will 
not change the domicile, though it may 
change the place of business; and one whose 
domicile is here may institute proceedings 
here, though he may have been staying in 
another district during the whole of the six 
months. When a person. ha.s been trading 
and travelling in several parts of the world, 
as has this debtor, the question is often one 
of delicacy and difficulty. In the present 
ease it is complicated by a serious conflict 
of evidence. No question arises concerning 
the place of business, because he had none 
within the United States during any part of 
the six months. 

The bankrupt, who is unmarried, was bom 
in Boston, and has lived here for the greater 
part of his life. There is a house here, that 
of some near relative, as I suppose, where he 
usually stays. During some years he traded 
in several of the western states, and the reg- 
ister finds the weight of evidence to be that 
he was domiciled in California a part of the 
time, including September, 1866. He left 
that state in November, 1866, and swears 
that he had no intention ever to return thith- 
er, and that he left no property, business, or 
connections there; he was next in Paris and 
France for about eleven months, and left 



that country for Boston in November, 1867, 
and arrived here on the eleventh of Decem- 
ber; he was arrested early in January at the 
suit of this petitioner, and has been impris- 
oned ever since. On the twenty-ninth of 
January he filed his petition in bankruptcy. 
The register finds that he came to Boston in- 
tending to remain; he reports in favor of 
the jurisdiction, on the ground that the debt- 
or resided in Boston for the longest period 
of the six- months that he had any actual 
residence anywhere. I affirm the report, 
though not for the precise reason given by 
the register. If Walker was domiciled in 
California until the eleventh of December, he 
cannot, whatever the hardship of his case, 
become bankrupt in Massachusetts on the 
twenty-ninth day of January; a construc- 
tion of the word "resided," which makes it 
mean only personal presence, is inconsistent 
with the statute and the reasons of it; but 
upon the evidence and the finding, he must 
be considered as domiciled here from Novem- 
ber 19, 1866, the day on which he sailed from 
San Francisco, to this time. The general 
rule is, that a domicile once acquired re- 
mains until a removal has been effected to 
some other place with intent to remain there. 
But there is an important exception in favor 
of the native domicile, by which a mere re- 
moval from the new or acquired home, with 
intent to return to that of origin, revives the 
latter, eo instanti. Story, Confl. Laws, § 47; 
The Venus, 8 Craneh [12 U. S.] 253; The In- 
dian Chief, 3 C. Bob. Adm. 12. Of course 
the abandonment of the acquired domicile 
must be absolute and final- Craigie v. Lew- 
in, 3 Curt. Ed. 435; but if it be so, the dom- 
icile of origin revives. It is of no conse- 
quence that the return home is not immedi- 
ate or by the shortest road. If the fact of a 
final abandonment of the new, and the intent 
to return to the old concur, the domicile is 
changed from the time that the new is ac- 
tually left. See the case of Mr. Gurtissos, 
cited 3 0. Rob. Adm. 21, note a, who staid 
four years in Holland, the enemy's counti-y, 
on his return from Dutch colonies, but whose 
property was restored on the ground that 
his English domicile revived when he left 
the Dutch colony. Mr. Westlake states this 
exception with some hesitation, but finds it 
supported by authority. Westlake, Priv. Int. 
Law, p. 39, § 40. So, in this case, the return 
by the way of France, and the stay of eleven 
months there for a temporary purpose, does 
not prevent the operation of this principle. 
The weight of the evidence is that Walker 
never intended to return to San Francisco, 
but left that city intending to resume his 
home here, which indeed he says he had nev- 
er given up; but upon this point I follow 
the register, who saw the witnesses. I must 
conclude that the debtor was a resident of 
Boston, in the sense of the bankrupt law, 
during the whole of the six months next pre- 
ceding the filing of his petition. 
Petition to vacate proceedings dismissed. 
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Case ISTo. 17,062. 

In re WALKER. 

[1 N. B. R. 335 (Quarto, 67).] i 

District Court, D. Massachusetts. 1868. 

Bankrdptct— Oath of Allegiance. 

The oath of allegiance annexed to the debt- 
or's petition may be taken before a register. 

[In the matter of Andrew J. Walker, a bank- 
rupt] 

LOWELL, District Judge. One of the cred- 
itors objects that all the proceedings have 
been irregular and void, because the oath of 
allegiance annexed to the debtor's petition 
was taken before Mr. Sherman, one of the 
registers In bankruptcy for this district This 
objection affects not only this ease but near- 
ly all others in the district, because the clerk, 
finding no warrant in the law or rules for .ad- 
ministering this preliminary oath, has care- 
fully abstained from doing so, and the several 
registers have been relied on for this busi- 
ness. It is argued that by section 4 of the 
act [of 1867 (14 Stat 519)], registers are em- 
powered to administer oaths in proceedings 
before them, and that no case is before them 
until it has been referred to them, and that 
this expression of one power impliedly ex- 
cludes aU others of a similar kind. This ar- 
gument has much weight, and if this were 
the whole law on the subject, might be con- 
trolling, but thete are other sections applica- 
ble to this question. By section 11 every pe- 
titioner for the benefit of the act shall annex 
to his petition, a schedule, verified on oath 
before the court, or before a register jn bank- 
ruptcy, or before one of the commissioners of 
the circuit court, of his debts, &e., and an in- 
ventory verified in like manner, of his estate, 
&c., provided that all citizens of the United 
States shall take and subscribe the oath now 
In question. It is not said in terms, that this 
oath may be taken in the same way as the 
others which" are included in the same para- 
graph; but it would be no strained construc- 
tion to hold that it is so intended. Again, 
by section 10 the supreme court have power 
by rule to regulate the duties of the several 
ofiiees of the district courts, and generally for 
ean-ying the provisions of the act into efCeet, 
and they have established forms of petition, 
which by the rules we are required to follow, 
, and in that form, this oath is to be taken be- 
fore a judge, register, or commissioner. I 
cannot but conclude that the supreme court 
either considered that the law was to be con- 
strued to include registers, or that by virtue 
of their full powers to regulate the duties 
of officers and practice generally, they saw fit, 
as well they mighty to give them that au- 
thority. 

1 [Reprinted by permission.] 



Case No. 17,063. 

In re WALKER. 

[18 N. B, R. 56.] 1 

District Court, N. D. Mississippi. 1877. 

Voluntary BANKBOPTcr—AssiQXMENT fob Bene- 
fit OF Ckeditobs — ^ALiDiTr — Title 
OF Assignee. 

1. W. assigned his property for the benefit of 
all his creditors. A few days afterward judg- 
ments were entered and enrolled against him. 
The enrollment, by law of this state, gave liens 
on the property of W. He filed a petition in 
voluntary bankruptcy within sixty days from 
the date of the assignment. Seld, that the as- 
signment was not void at common law; was 
only void under the bankrupt law as against the 
assignee, and that the property was not W.'s, 
but that of the trustee, and no lien existed in 
favor of the judgment-creditors. 

2. Neither of the following facts rendered the 
deed of assignment void, viz.: It was made to a 
trustee who was the clerk of W. It was made to 
a trustee of little or no property, but of excellent 
character, without requiring bond. It required a 
sale of the goods for cash, but permitted a sale 
on a credit of not exceeding thirty days, if the 
trustee deemed this best. 

3. A subsequent proposition of W. to pay a 
certain amount to his creditors, coupled with a 
threat of bankruptcy, did not of itselE vitiate 
the deed. 

4. The trustee was subsequently chosen as- 
signee in bankruptcy. Held, that upon the ex- 
ecution of the assignment to him by the reg- 
ister the title became vested in him from the 
date of the assignment, and this being so, all 
his acts as trustee," performed in accordance 
with the deed of assignment intermediate its 
date and bankruptcy must be approved. 

[In the matter of John C. Walker, a bank- 
rupt] 

Manning, Watson & Moore and Fant & Fant, 
for creditors. 
Walter & Walter, for assignee. 

HILL, District Judge. The questions now 
for decision arise upon the petition of a number 
of judgment-creditors of said bankrupt, claim- 
ing liens upon the bankrupt estate, the answer 
of J. G. Ohism, the assignee, and proof; from 
which the following facts appear: Walker had 
been for many years a merchant in Holly 
Springs; two judgments had been recovered 
against him, which created liens upon his prop- 
erty; other suits had been brought against him 
not ripened into judgments. Finding himself 
unable to meet his liabilities, and being thus 
pressed, on the twentieth day of February last, 
he executed to said Chism, who had for a num- 
ber of years been his clerk and well acquainted 
with his business, a deed conveying to hun all 
his property and assets, except his exempt prop- 
erty, directing that the trustee should proceed to 
sell the stock of goods at private sale for cash, 
or, if he thought best, on thirty days' time, and 
fii'st pay off these judgment liens, and then make 
a pro rata division among all his creditors; 
at the expiration of five months the remnant 

1 [Reprinted by permission.] 
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then on Mnd to be sold at auction for easli. 
This deed was on the 4th of March acknowl- 
edged and recorded as required by law. Soon 
after this conveyance was made. Walker wrote 
to all his creditors, giving them a statement of 
his assets and liabilities, and proposing to com- 
promise with them upon certain terms mention- 
ed, and stating that he had made an assignment 
of all his property and assets for the benefit of 
all his creditors, and that if his creditors did 
not accept his proposition and give him a re- 
lease, he would avail hunself of the benefit of 
the bankrupt law [of 1867 (14 Stat. 517)]. 
Whether any of the creditors accepted this 
proposition does not appear, but the petitioners 
did not, but pressed their claims into judg- 
ments, and had them enrolled prior to the twen- 
tieth day of April, when Walker filed his peti- 
tion in this court, upon which he -has been de- 
clared a bankrupt, and at a meeting of the cred- 
itors for the purpose said Chism was appointed 
his assignee and a deed of assignment of the 
bankrupt's estate executed to him as required 
by law. Chism, since the assignment made to 
him by Walker, has been in possession of the 
assigned property, and has proceeded to sell 
the goods, collect the debts due, and to pay off 
the judgments against the bankrupt recovered 
before the assignment, as directed by it. In his 
answer, Chism proposes to surrender all his 
rights under the assignment and to treat the as- 
sets as belongmg to the bankruptcy, and asks 
that his acts as trustee be approved, alleging 
that they were all consistent with the bankrupt- 
cy, and not antagonistic to it Upon the other 
side, the petitioners pray that the deed of as- 
signment to Chism by Walker be declared void, 
that their judgments be declared liens upon the 
property of the bankrupt and paid out of the 
proceeds of the sales thereof. 

The principal question to be determined is as 
to the validity of the conveyance by Walker to 
Chism as against creditors, for if that convey- 
ance was valid no lien attached before the bank- 
ruptcy, and none now exists. It is contended 
by petitioners' counsel that the deed is void up- 
on its face, first, because It was made to Chism, 
the clerk of the grantor, and that he is shown by 
the proof to be a man of little or no means. 
Chism is admitted to be a good business man, of 
unimpeachable hitegrity and moral character. 
His being the former derk of the bankrupt, and 
familiar with the bushiess, is in my opinion a 
strong reason why he should have been select- 
ed; being a man of unquestioned integrity more 
than supplies the want of an estate. This is 
the class of men usually selected for hnportant 
trusts by the most prudent business men— not 
being encumbered with bushiess of their own, 
they can give their entire attention to the trusts 
committed to them. I have never known se- 
curity exacted of a trustee by a voluntary gran- 
tor. I do not think such a trustee is the one 
condemned by the authority to which I am re- 
ferred by the petitioners' counsel, and therefore 
must hold this objection not well taken. 
The next objection is that it authorized a 



[29 Fed. Cas. page 4] 

sale upon credit Had the credit been a long 
one, or had it been left entirely to the discre- 
tion of the trustee, as in the cases referred to 
by petitioners' counsel, the objection would have 
been good, but it was limited to thhrty days^ 
which is among business men considered as a 
cash sale, the time given being a mere conven- 
ience, and no additional charge made for the de- 
lay, and is usually a matter of convenience 
among merchants in dealuigs between them- 
selves as such, and seldom ever extended to any 
but those who are expected to pay on the day 
when due. I am satisfied this objection is not 
maintainable. 

Another objection is, that it reserved the ex- 
empt property without specifying what it was. 
That the grantor had a right to reserve his ex- 
emptions is admitted, but it is said it left to 
him the right to determine what they were. 
This is a mistake. The deed only reserves 
them, the law designates them. I do not think 
this objection well taken. 

These are all the objections made on the face 
of the deed itself, as evidence of fraud, but it 
is hisisted that soon after the execution of the 
deed, Walker wrote to his creditors, proposhig 
an unreasonable compromise, upon condition of 
a release from his debts, coupled with the 
threat that if his proposition was not accepted 
he would go into bankruptcy, and that such was 
his purpose in makmg the assignment Had 
the deed contained a provision that only such 
creditors as should release their debts should be 
entitled to its benefits, the condition would have 
avoided the deed as to all who did not accept 
its conditions; but no such conditions are con- 
tained hi the deed. Walker had a right to make 
a proposition to his creditors, and if he made a 
truthful statement hi relation to his means and 
liabilities, and left them to judge of the pro- 
priety of its acceptance, the creditors cannot 
complahi that upon then: deehning to accept, 
he would avail himself of a right given by law, 
so that this objection is not maintahiable. 

The numerous authorities read by petitioners'' 
counsel I do not thhik apply to the facts hi 
this case, and am satisfied that aside from the 
bankrupt law, there is nothing shown to hivali- 
date this assignment, and there is nothing in 
the assignment contrary to the spirit and pur- 
pose of the bankrupt law, further than it at- 
tempts to substitute a different machineiy from 
that provided by law for carrying out the pur- 
pose of the law, namely, an equal distribution of 
the assets among the creditors. Whether such 
a conveyance is valid or invalid, \mder the pro- 
visions of the bankrupt law, under recent de- 
cisions, is not weU settled. The weight of 
authority is against its validity, but only for 
the reason stated, and at most only renders the 
conveyance voidable upon the application of the 
assignee; and being valid until otherwise de- 
clared by the proper court, no time elapsed in 
which the judgment of petitioners fixed them- 
selves as liens upon the property of the defend- 
ant in the judgments, prior to the bankruptcy. 
To hold otherwise would make the action of the 
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assignee defeat the veiy purpose of the applica- 
tion. The effect of setting aside the convey- 
ance, as against the assignee only, has no other 
effect than to avoid any attempted incxirahran- 
ces or disposition of the property inconsistent 
with the assignment, between the time it was 
made and the bankruptcy. This court so de- 
cided in Mitchell v. Hayes [unreported] some 
years since, upon tliis reason alone, as well as I 
now remember; but since then I find myself 
sustained by Johnson v. Rogers [Case No. 7,- 
408]; Everett v. Stone [Id. 4,577]; and Dodge 
V. Sheldon, 6 Hill. 9. 

The above position is sustained by a very able 
opinion of Judge Johnson, in the circuit court of 
the United States for the Northern district of 
New York, in the ease of In re Beisenthal [Case 
No. 1,23C]. In this case it Is held that where 
an assignment for the benefit of creditors is set 
aside, at the suit of the assignee in bankruptcy, 
judgment-creditors who have levied upon the 
property, after the assignment and before the 
commencement of flie proceedings in bankrupt- 
cy, have no priority over the assignee; "that, 
while in general the title of the assignee relates 
back only to the commencement of the proceed- 
ings in bankruptcy, yet where transfers are void 
its to him, his title relates back to the time o£ 
such transfer." The same doctrine was held 
by Judge Wallace, in the case of Johnson v. 
Rogers [Id. 7,408]. The only adverse ruling 
with which I have met is the ease of Macdonald 
V. Moore [Id. 8,763]. See, also, Mayer v. Hell- 
man, &l U. S. 496. 

I am satisfied that the petitioners obtained 
no lien upon the property of the bankrupt by 
reason of the invalidity of the assignment as 
to them, and that, for the sole reason that the 
voluntaiy assignment deprived the creditors of 
the selection of the assignee and the aid of the 
court to collect and distribute the assets, the 
conveyance must be declared void as to the as- 
signee in his character as such, and that upon 
the execution of the deed of assignment to him 
by the register the title became vested in him 
from the date of the assignment, and that such 
being the case all his acts as trustee which 
would have been valid, had he then been acting 
In his capacity as assignee, must be approved. 
The alleged transfers of notes to Mr. and 
Mrs. Thompson are shown to have been made 
months before the assignment to Chism, and 
before such conveyance was contemplated. Be- 
sides, they are shown to have been made for 
present considerations, and not to secure ante- 
cedent debts, so that they can have no avail 
in aid of the prayer of petitioners. The result 
Is that a decree must be entered, denying the re- 
lief prayed for in the petition, but declaring 
the conveyance void only as against the title 
of Chism in his capacity as assignee hi bank- 
ruptcy, and that his title to the property and as- 
sets conveyed in the deed relates back to the 
oxecution of the deed, and that all the acts of 
Chism after he received the property and assets 
transferred to hhn, not inconsistent with his 
title and duty as assignee in bankruptcy, be ap- 
proved and ratified. The result of these pro- 
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eeedings being necessary for a proper adminis- 
tration of the estate, the costs -will be paid by 
the assignee. 



WALKER, In re. See Case No. 4,081. 



Case N"o. 17»064. 

WALKER et al. v. ADAIR et aL 

[1 Bond, 158.] 1 

Circuit Court, S. D. Ohio. Dec. Term, 1857. 

Attachment— Pbefeihekoks. 

A failing debtor has an undoubted right to 
pay any debt which he justly owes, and to se- 
cure an indorser against liability, iH done in 
good faith. 

[Cited in National Park Bank v. Whitmore, 
104 N. Y, 304, 10 N. E. 526.] 

[This was an action by Walker & Brothers 
against Adair & Anderson. Heard on a mo- 
tion to dismiss an attachment] 

Thompson & Nesmith, for plamtiffs. 
Snow & Bradstreet, for defendants. 

LEAVITT, District Judge. This is a mo- 
tion to dismiss the writ of attachment issued 
In this ease, lipon which certahi goods and 
merchandise have been seized as the property 
of the defendants and are now in the posses- 
sion of the marshal. The allegations of fraud 
in the affidavit on which the writ issued, are 
that the defendants have disposed of and as- 
signed their whole property with the intent to 
defraud their creditors; and also that they are 
about to remove their property beyond the 
jurisdiction of this court, with the mtent to 
defraud their creditors. The motion to dis- 
miss" is based on a denial of the allegations of 
fraud, and on this motion a number of affida- 
vits have been presented by the defendants and 
also counter affidavits by the plaintiffs. 

The facts which it is essential to notice are, 
that for some time prior to the 15th of July las^ 
the defendants had been in business hi the 
city of Cincinnati as a mercantile firm under the 
name of Adair & Anderson; that on the said 
15th of July, the partnership expired by its 
own limitation and Anderson retired from the 
firm. The business was continued at the 
same place under the name of Adair & Broth- 
ers, who purchased the interest of Anderson, giv- 
ing him their note for §3,935, with Charles W. 
Hunter as indorser. Some time in September 
last, it appears, the firm of Adair & Brothers 
became embarrassed, and were apprehensive 
they could not sustain themselves. An in- 
ventory of their stock and assets was taken, 
from which it appears their goods, at Eastern 
cost, were valued at about $17,000, and their 
notes, accounts, etc., at about $21,000, making 
together $38,000. Their liabilities at the time 
were estimated at about $35,000. Apprehend- 
ing they might be pressed by their creditors, 
and that a sacrifice of their stock would be the 

1 [Reported by Lewis H. Bond, Esq., and 
here reprinted by permission.] 
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result— -witli tlie advice of counsel, on the 8th 
of October, fhey sold their entire stock of 
goods, with all their assets, to Hunter, taking 
Ms notes therefor, at the estimated value as 
above stated, payable in two, three, and four 
years. This arrangement was not carried our, 
and was soon after entirely abandoned, by the 
advice of counsel, as objectionable. - Immedi- 
ately after, notice was given that the creditors 
of the firm would be paid either ui goods at 
Eastern cost, or in notes held by the firm. 
Many availed themselves of this offer, and 
prior to the 10th of November, the payments 
in that way amounted to about $9,000. With 
two or three exceptions, the creditors were sat- 
isfied with this arrangement, and made no ob- 
jection to it. On the 10th of November the 
stock of goods had become much reduced by 
these payments. The firm were then mdebted 
to Charles "W. Hunter, on their note, for mon- 
ey Itorrowed of him to the amount of §1,153, 
and he was liable for the firm on the notes to 
Anderson, on which he was hidorsed for ?3,- 
935. On that day, to secure the debts due 
to Hunter, and to indemnify him for his Uabil- 
ity as indorser on the notes held by Anderson, 
he purchased of Adair & Brothers the entire 
stock of goods remaming, at seventy-five cents 
on the dollar of the Eastern cost. The goods 
so purchased amounted to §5,681.53, and pur- 
suant to the agreement. Hunter surrendered to 
Adair & Brothers the note he held on them 
for $1,153, and assumed the payment of the 
notes held by Anderson. For the balance due 
from Hunter on this purchase, being §593, 
he gave his note to Adah: & Brothers, which 
has been applied in payment of a debt due by 
them. Hunter immediately took possession 
of the goods, and continued in business in the 
same house occupied by Adair & Brothers. On 
the 21st of November, Adair & Brothers found 
it necessary, for the interests of those creditors 
whose claims had not been satisfied, to make 
an assignment of all theh: remaining property 
and effects, and Charles W. Hunter was named 
as the assignee. This assignment was for the 
equal benefit of aU the unpaid creditors of 
Adair & Brothers. On the 2-lth of November 
the goods were placed hi boxes and forwarded 
by railroad to Piqua, in the state of Ohio. 
They were intercepted at Dayton, in transitu 
to Piqua, and seized by the marshal, under 
the attachment issued in this suit 

The question arising on these facts is: Was 
there fraud in the sale of the goods to Hunter 
made on the 10th of November, or in the as- 
signment by Adair & Brothers made on the 
21st of November? It is not necessary to de- 
cide whether the sale to Hunter of the 8th of 
October was infected with either actual or pre- 
sumptive fraud. The evidence, however, is 
conclusive that, though the arrangement may 
have been an injudicious one, no fraud was in- 
tended by the parties. The affidavit of a re- 
spectable legal gentleman proves that it was 
made at his suggestion and advice, as an ar- 
rangement that would be beneficial alike to 
Adair & Brothers and their creditors. But, 



right or wrong, it was abandoned by the par- 
ties, and nothing is claimed under it. And in 
my judgment, all the circumstances consider- 
ed, there is nothing in this sale to justify an 
unfavorable presumption as to the subsequent 
transactions between these parties. In refer- 
ence to the sale to Hunter, made on the 10th 
of November, I see nothing in the facts which 
condemn it as fraudulent, either in fact or in 
law. Hunter was a bona fide creditor of Adair 
& Brothers, to the amount of §1,153, for cash 
loaned to them, and was Uable as indorser of 
their paper for §3,935. It was no fraud in 
Adair & Brothers to pay the debt due to Hun- 
ter and indemnify hun for his losses as hi- 
dorser. A failing debtor has an undoubted 
right to pay any debt which he justly owes, 
and to secure a friend against liability, if done 
in good faith. And I confess I am unable to 
perceive any indication of unfairness or fraud 
in this transaction. The evidence is conclu- 
sive that the price paid by Hunter for the 
goods— seventy-five per cent, on their Eastern 
cost— was their full value, and more than would 
have been procured for tiiem if sold at auction 
or at an assignee's sale. As to the fairness 
and validity of the general assignment to Hun- 
ter, made on the 21st of November, there 
seems no reason to doubt. It was not con- 
templated when the sale of the 10th of that 
month was made to Hunter. It appears, how- 
ever, that after the most earnest efforts for 
that purpose, the firm had been unable to make 
a satisfactory arrangement with ail the cred- 
itors. They had settled with the most of 
them on terms which the creditors regarded as 
fair and honorable. They had offered to ar- 
range the claim of the plaintiff on terms as fa- 
vorable as they could in justice to their other 
unpaid creditors. The proposition had been 
declined, and they were threatened with an at- 
tachment. It was under the pressure of these 
circumstances that they made the assignment to 
Hunter. There is nothing in this assignment 
which has the taint of fraud. It was made 
with the advice and under the direction of 
counsel, having full knowledge of the parties 
and of the state of their business affairs, with 
no other pui-pose than to secure to the creditors 
of the firm an equal distribution of the proceeds 
of their remaining property and effects. It is 
not pretended that the assignment did not cov- 
er all the property of the firm, or that a pref- 
erence was given to one or more creditors. 
And the proof is clear that there was no con- 
cealment or disguise in any of the transactions 
between the parties. Public notice was given 
in a widely circulating commercial daily paper 
of the city, two days after the date of the as- 
signment, which negatives the idea that the 
transaction was intended to be secret. It is more- 
over in proof that Adair & Brothers freely con- 
ferred with and made known to their friends 
and creditors the unpleasant embarrassment of 
their business concerns, and the means they 
were taking to close their affairs. But it is 
insisted by the plaintiff's counsel that the as- 
signee selected by them was an unsuitable per- 
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son for the position, and that his selection raises 
a presumption against the fairness and honesty 
of the transaction. Without noticing all the 
facts in evidence as to the suitableness of 
Charles W. Hunter, it may be stated that, al- 
though a young man, he had gained the con- 
fidence of those in whose employment he had 
been, as well as of many others who knew him 
for his strict integrity, and stood high in their 
estimation as a young man of good business 
capacity. Few young men could establish a 
better character than he has proved by a num- 
ber of witnesses, the truthfulness of whose 
statements is beyond a doubt. He also had 
pecuniary means, to the amount of between 
$4,000 and .?5,000; and his intimate Imowledge 
of all the business concerns of the firm of 
Adair & Brothers, in connection with his good 
reputation, seemed to have rendered it exceed- 
ingly proper tliat he should be intrusted with 
the settlement of their business as assignee. It 
is also urged as an indication of fraud in the 
assignment, that an effort was made to send 
the goods assigned to Piqua, in this state. 
This, it is contended, was for the purpose of 
concealment, and with a view to place the 
property beyond the jurisdiction of this court. 
This, however, is satisfactorily explained by 
the proofs before the court. It had been the in- 
tention of the firm, before they contemplated 
an assignment, to remove the goods to that 
place for sale. The reason for this was, that 
they would thereby avoid the high rent they 
were paying in this city, and find an equally 
ready and advantageous market for the goods. 
Hunter concurred in this view, and when the 
property was placed uhder his control as as- 
signee, very properly decided to carry it out. 
There was no concealment in preparing the 
goods for shipment or in sending them away. 
The intimation that it was the design of the 
parties by sending them to Piqua, to place them 
beyond the jurisdiction of this court, is an- 
swered by the fact that they would have been 
as fully within reach of the process of this 
court at Piqua as at Cincinnati. 

It may not be amiss here to make a remark 
in reference to the facts stated in Marshal 
Sifford's affidavit, to the effect that "when he 
went to the former place of business of the 
firm of Adair & Brothers for the purpose of ex- 
ecuting the attachment, one of the firm refer- 
ring to the goods being removed from Cincin- 
nati, spoke of them as the property of the firm, 
and not of Hunter. This, it is insisted, author- 
izes the conclusion that there had been no bona 
fide sale or assignment to Hunter. I do not 
question the truthfulness of the marshal's state- 
ment, but I can not suppose the conversation 
to which he testifies sustains the inference at- 
tempted to be drawn from it. It is more rea- 
sonable to conclude that Mr. Adair, in his sup- 
posed admission that the property still belong- 
ed to the firm, had reference to the fact that 
though placed in the hands of an assignee, the 
firm stiU had an interest in its management and 
disposal, and that in some sense it still be- 
longed to them. Any other inference is so ut- 



terly in conflict with the proof before the court, 
that I can not hesitate to adopt that which I 
have indicated. It is incredible that Adahr 
could have intended to ignore facts which are 
proved by the most indubitable evidence. But 
I do not propose to go further in the investiga- 
tion of the facts uivolved in this motion. I am 
satisfied the allegations of fraud are not sus- 
tained, and I may be allowed to say that, in 
my judgment, it is rare that the conduct of 
business men, in embarrassed or insolvent cir- 
cumstances, is so free from exception as that 
of the Adairs would seem to be from the evi- 
dence before me. The evidence dearly shows 
that they were anxious to do all in their power 
to satisfy their creditors. All their move- 
ments were open and evince no intention to 
conceal anything from their creditors. These 
creditors, with one or two exceptions, were en- 
tirely satisfied with the course they have pur- 
sued; the affidavits of a number of them have 
been taken, and, without an exception, they 
state there was nothing in the proceedings of 
Adair & Brothers with which they were dis- 
satisfied. And they not only testify that after 
years of business intercourse with the firm, 
they have always found them honest and hon- 
orable in their transactions, but that they still 
have unabated confidence in their fairness and 
integrity. The motion to dismiss the attach- 
ment is sustained, and the property attached is 
discharged. 
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Case No. 17,065. 

WALKER V. BEAL et al. 

[3 Cliff- 155.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1868. 

JORISDIOTION OP CiROaiT CoURT — FORBIGN AD- 
MINISTRATORS — Husband and "Wife — Separa- 
tion Agreement— Trusts— -Relisqdishment op 
Dower — Subsequent Cohabitation". 

1. The circuit court in this district has ju- 
risdiction to grant relief under a bill praying 
for an account of certain funds received by a 
testator from the complainant, under a prom- 
ise to invest the same for tie complainant, 
where the testator died in Rhode Island, and 
his last will and testament was proved there, 
but administration was also granted in this 
state, where the testator left real and personal 
estate to a large amount. 

2. A husband and wife agreed to live sepa- 
rately. Certain property was transferred by 
the husband to trustees, to pay th§ income to 
the wife, upon condition that she should re- 
linquish her claims of dower to purchasers of 
such portions of his other real estate as he 
should sell during coverture; and if she sur- 
vived him, she should relinquish her right of 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



WALKER (Case No. 17,065) 



[29 Fed. Cas. page S] 



dower in all the remainder of his real estate. 
Edd, such a trust may be upheld in a court of 
equity. 

3. The agreement of separation in this case 
was not rendered invalid by the provision for its 
continuance, should the parties after the mak- 
ing of it elect to cohabit. Neither was it sus- 
pended while they lived together. It was evi- 
dent from the conduct of lie parties that they 
regarded the indenture as operative during their 
cohabitation, 

4. The indenture in this ease was not solely 
based on separation. Temporary reconciliation 
and cohabitation did not suspend its operation, 
because the parties had expressly covenanted 
that it should not. 

5. Unless it be assumed that the husband 
cannot be the trustee of his wife, in any case, 
it cannot be maintained under the indenture in 
this case that the trust property was wholly 
discharged of the trust, by the payment of 
the rents, income, etc. to tie complainant, or 
that these, when paid by her to her husband, be- 
came his property. 

6. The husband in this case received from her 
the rents, income, etc. of the trust property, un- 
der an agreement to invest it for her and her 
children. Such an arrangement made the hus- 
band the trustee of the wife. 

7. The complainant was not precluded from 
setting up her claim by the indenture of com- 
promise, she being a mere formal party to the 
adjustment, and the purpose of the instrument 
being to efEect an adjustment between the heirs- 
at-law and the residuary legatees, and there 
having been no concealment of this claim on the 
part of the complainant. 

8. Acceptance by the complainant of the pro- 
vision made for her in her husband's will is not 
inconsistent with her claim under the agree- 
ment of separation, because the declared in- 
tention of the testator was, that the amount 
secured to the complainant in the agreement 
of separation, coupled with the provision made 
for her in his will, should be in full for her 
separate maintenance, and in lieu of dower. 

The complainant [Eliza Walker] was the 
widow of William J. Walker, of Newport, in 
the state of Rhode Island, and the respondents 
[Joseph S. Beal and others] were the executors 
of the last will and testament of the deceased, 
as duly constituted under the laws of this com- 
monwealth. The introductoiy allegations of the 
bill of complaint wa-e, that the complainant, 
hi the month of September, 1845, was the 
lawful wife of the deceased, and that they both 
then were, and for many years previously had 
been, inhabitants of Charlesto^vn, in this state; 
that at that time and for many montlis before 
that time he, the husband, had been guilty 
of such extreme cruelty towards the complain- 
ant, that she ultimately, on or about the 15th 
of September of that year, was compelled to 
leave his home, and no longer cohabit with him; 
that his acts and conduct toward her were 
such that by the laws of the state she was 
entitled by reason thereof to prosecute and 
maintain against hun a suit for divorce from 
bed and board, and to be decreed in such suit 
a liberal and suitable allowance for alimony; 
that being about to institute proceedings for 
such divorce, he, in order to induce her to for- 
bear to carry that intention into efCeet, and to 
avoid a decree against bun for such alimony, 
proposed to execute an agreement with the 



complainant that they should live separate 
and apart from each other, and to provide for 
her support and maintenance by a conveyance 
of real and personal estate to trustees, with 
power, and whose duty it should be, to appro- 
priate the income thereof for that purpose. 
Based upon those introductory averments, the 
bill of complaint proceeded to allege that the 
complainant accepted the proposition of her hus- 
band, then in full life, and that the indenture 
embodying the terms of the same, and which 
was annexed to the biU of complaint, was on 
the 24lh of February, 1846, duly executed by 
all the parties, including the trustees; that 
property, real and personal, to the amount 
therein agreed, was transferred to the trustees 
therein named, in trust, that they should j^ay 
the income of the same to the complainant dur- 
ing her life, upon the conditions therehi pro- 
vided. By the terms of the indenture they 
covenanted to live separate and apart from 
each other during coverture, unless they should 
thereafter elect to live together, as the provi- 
sion assumed they might do; and the com- 
plainant also agreed, that if her husband 
should seU any portion of his real estate during 
her lifetime, to relinquish to the purchaser her 
claim of dower in the same, and after his de- 
cease to release her dower or right of dower 
in all his remaining real estate, when thereto 
requested by his heirs, executors, or adminis- 
trators. Subject to these conditions and some 
others, not material to be mentioned, the com- 
plainant accepted the provision, in full satisfac- 
tion of her support and maintenance, and of all 
alimony during coverture, and covenanted and 
I^romised that she would at all times thereafter 
live separate and apart from her husband dur- 
ing coverture, unless they should thereafter 
mutually agree to live together. But the ex- 
press provfeion was, that if they "shall at any 
time or times hereafter cohabit and live togeth- 
er as heretofore, these presents shall not there- 
by be rendered invalid," On the contrary, the 
stipulation was, that the trusts therein contain- 
ed should in that event be executed in Uke 
manner as if they should live separate and 
apart. Pursuant to that indenture they sepa- 
rated, and the complainant lived apart from 
"her husband from the date of the instrument 
until the month of April, 1846, when at his re- 
quest, as she alleged, she returned to live with 
him, and continued to live with him until the 
month of June, 1860, when she was compelled 
by his cruel and hareh traatment of herself 
and daughter to cease to live with him, and 
ever after during his life continued so to live 
separate and apart. 

Due conveyance was made of the described 
real and personal property to the trustees, and 
they covenanted in the same instrument that 
they would collect the rents, interest, and in- 
come of the same, and cause to be paid out of 
the trust property, rents, interest, and income, 
all debts which the complainant might there- 
after contract, and after deducting aU neces- 
sary and proper charges and expenses, to pay 
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annually or oftener the residue of tlie rents, 
interest, and inoome to the complainant during 
her natural life, for her sole and separate use 
and benefit, and upon her own order and re- 
ceipt in -writing. The execution of the inden- 
ture was admitted, and it was not controverted 
that the persons named as trustees in the in- 
strument accepted the trust, and continued to 
execute the same during the lifetime of the 
husband, until his death. They collected the 
rents, interest, and income as covenanted, and 
the proofs showed that in every instance, ex- 
cept the first, they gave the check for the net 
amount to the complainant. When they were 
about to malie the first semiannual payment, 
the proof was, that the husband presented an 
order from the complainant for the amount, and 
It appeared that rhe money was paid to him, 
under that order, he stating that he had ad- 
vised the complainant to allow him to invest 
the money for her use and benefit. The subse- 
quent payments, however, throughout the entire 
period of the controversy, were without excep- 
tion made to the complainant. The payments 
were made in cheeks, and the proofs show that 
the checks were always received by the com- 
plainant, and that she gave the proper receipt. 
The allegation of the bill of complaint was, 
that the complainant, at the suggestion of her 
husband, and upon his agreement to invest the 
several amounts so received by her from the 
trustees for her benefit and that of her 
children, delivered the checks to him, and that 
he semiannually received the same from her, 
as tliey came to hand, promising at all times 
to make the investment, as he had originally 
agreed. The proof of the several payments 
substantially as alleged was full and satisfac- 
tory, as they appeared in a schedule, signed 
by the complainant, and found among the pa- 
pers of the deceased, which passed into the 
hands of his executors. Satisfactory proof, al- 
so, was exhibited of the agreement of the hus- 
band to make the investment, as alleged in the 
bill of complaint. The agreement was fully 
proved by the tmcontradicted statements of two 
credible witnesses, whose testimony was cor- 
roborated by the exhibit in the case, which the 
answer of the resiK)ndents admitted was found 
among the papers which came into their hands 
as executors of the last will and testament of 
the deceased. 

B. R. Curtis, S. Bartlett, and Francis Bart- 
lett, for complainant. 

By the articles the agreed amount of prop- 
erty was transferred to trustees in trust, to 
pay its income to Mrs. Walker during her 
life, upon condition that she should release 
her possibility of dower in any and all real 
estate her husband might sell during his 
lifetime; and, if she should survive him, that 
she should release her right of dower in his 
estate. The settlement, therefore, was made 
by him, and accepted by her, not merely in 
lieu of alimony which she could have had 
decreed to her out of his then large estate, 
and as being about' the amount he had re- 



ceived in her right from her father's estate, 
but in place of her dower. And, therefore, 
it was expressly stipulated that if the parties 
should at any time or times thereafter co- 
habit together as heretofore, "these presents 
shall not be thereby rendered invalid; but 
the trusts herein contained shall be executed 
(subject to the conditions as to her release of 
dower) in like manner as if the parties should 
live separate." It is settled law that such a 
trust, either with or without the covenant of 
the trustees to indemnify • the husband 
against the wife's debts, is founded on val- 
uable consideration; is valid, and is not ter- 
minated by the subsequent cohabitation of 
the parties. Compton v. CJollinson, 2 Brown, 
Ch. 377; WorraU v. Jacob, 3 Mer. 266; Jee 
V. Thurlow, 2 Barn. & G. 547; Wilson v. 
Mushett, 3 Barn. & Adol. 743; Webster v. 
Webster, 23 Eng. Law & Eq. 216; 17 Eng. 
Law & Bq. 278; Handle v. Gould, 8 El. & 
Bl. 457; Babeock v. Smith, 22 Pick. 61. The 
sepai-ation having continued some months 
after the execution of the articles, Mrs. 
Walker returned to her husband at his re- 
quest, as he expressed It, "as a visitor or 
guest." While so living together the trans- 
actions took place out of which arose the 
trusts on which this bill is founded. It is 
clear that a husband may be a trustee for 
his wife. All that is necessary is that he 
should agree to become so, and although the 
agreement be made between him and her 
alone, the trust will attach upon him in the 
same manner and under the same circum- 
stances that it would if he were a mere 
stranger. 2 Story, Eq. Jur. p. 624, § 1380; 
Neves v. Scott, 9 How. [50 U. S.] 212. Such 
agreement imposes the character of a trus- 
tee on the husband even when there is no 
valuable consideration, and it is made con- 
cerning property belongUig to him. A for- 
tiori when there is a valuable consideration, 
and it is made concerning her separate prop- 
erty. 2 Kent, Comm. 163, and cases cited; 
Woodward v. Woodward, S Law T. (N. S.) 
749; Grant v. Grant, 9 Law J. (N. S.) 802, 12 
Law T. (N. S.) 721. Applying these princi- 
ples to the facts proved by the evidence in 
the record, it is clear that the husband took 
from his wife her income, which was her 
separate estate, under an express agreement 
to invest it for her use, and made himself 
her trustee for that purpose. The objection 
that the suit should have been brought in 
Rhode Island is untenable. The scope of the 
bill is to charge the estate of the defend- 
ant's testator with a trust, and to procure a 
decree in favor of the complainant as a cred- 
itor, for that sum of money which may be 
found due to her on an account of such trustl 
The contracts out of which the trust arose 
were all made in Massachusetts, between 
persons then domiciled there. The circuit 
courts of the United States, as courts of 
equity, have jurisdiction over executors and 
administrators, when the parties are citizens 
of different states. Green's Adm'r v. Creigh- 
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ton, 23 H0T7. [64 U. S.] 90. And they ad- 
minister tlie equity law recognized by the 
constitution, and not the merely local law of 
any state. Neves v. Scott, 13 How. [54 U. 
S.] 272, and eases there referred to; Harvey 
V. Richards [Case No. 6,184]. 

B. F, Thomas and H. O. Hutchins, for re- 
spondents. 

There is, defendants sul>mit, no real equity 
to support the plaintiff's claim. The inden- 
ture of trust was made, as plaintiff expressly 
alleges, to provide for the support and main- 
tenance of the plaintiff, and the income was 
to be "devoted to that purpose." Mrs. Walk- 
er accepted the provision for her support 
and maintenance. Her claim now is for the 
income of the fund during the period of rec- 
onciliation, when the plaintiff was living 
with and wholly supported by her husband; 
when she got precisely that which it was the 
object of the indenture to secure. The plain- 
tiff says she ought to have both support and 
income. The claim is made at a time, and 
under circumstances, which cannot fail to 
excite, the deepest suspicion and distrust. 
Fry, Spec. Perf. 155; Colson v. Thompson, 2 
Wheat. [15 U. S.] 336. It is first made twen- 
ty years after the oral promises are alleged 
to have been made. It is made, for the first 
time, after the death of Dr. WalUer. Not 
till after the death of her husband, not till 
after her interest is secured under the will, 
not tiU after the compromise between the 
heirs-at-law and the residuary legatees, to 
which she was a party, is this claim set up. 
The making of the promise upon which the 
bill rests is not so clearly established that a 
court of equity will enforce it The agree- 
ment contained in the indenture of separa- 
tion must stand, if at all, as a voluntary 
agreement of husband and wife, to live sep- 
arately and apart from each other during 
their coverture. It is expressly so declared 
in the written contract. The plaintiff and 
her husband resided in Massachusetts when 
the agreement for separation was made, the 
indenture executed, and the moneys deliv- 
ered, for which the plaintiff seeks to recover. 
The validity of the contract and the effect of 
the payments must therefore be determined 
l>y the law of Massachusetts. This inden- 
ture of separation would not, we submit, 
have been upheld and enforced by the courts 
of Massachusetts. The question affecting 
the marriage relation, and its rights and du- 
ties, is peculiarly one of state policy, of the 
lex loci. Story, Confi. Laws, §§ 276, 280; De 
Couche V. Savetier, 3 Johns. Oh. 190; Blanch- 
ai'd V. Russell, 13 Mass. 1; Anstruther v. 
Adair, 2 Mylne & K. 513. 

Though the invalidity of articles of voluntaiy 
separation between husband and wife has not 
been the subject of express decision in Massa- 
chusetts, the recent tendencies and premoni- 
tions of the cases are all in that direction. See, 
among others, Ames v. Chew, 5 Mete. [Mass.] 
320, 323; Albee v. Wyman, 10 Gray, 222. The 
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recognition of their validity has been deeply 
regretted, whenever and wherever made. Lord 
St. John V. Lady St. John, 11 Ves. 526, 536, 537; 
2 Stoiy, Eq. Jur. 1427, 1428; Evans v. Evans, 

1 Hagg. Consist 35; See v. Thurlow, 2 Barn. & 
0. 547; Durant v. Titley, 7 Price, 577. If the 
agreement was not void, it was annulled or 
suspended during the period of the reconcilia- 
tion and the cohabitation of the parties there- 
to; because the agreement was based on sepa- 
ration, and, by the reconciliation, new obliga- 
tions arose inconsistent with separation. Lord 
St John V. Lady St John, 11 Ves. 526; Shelf. 
Mar. & Div. 629; Hunter v. Bryant, 2 Wheat 
[15 U. S.] 32; Westmeath v. Salisbury, 5 Bllgb 
(N. S.) 339; Clancy, Husb. & Wife, 414; Fletch- 
er V. Fletcher, 2 Cox, Ch. 99; Jee v. Thurlow, 

2 Barn. & C. 550; Westmeath v. Westmeath, 
1 Dow. & 0. 519; Bright, Husb. & Wife, 349; 
Hhidley v. Westmeath, 6 Bam. & 0. 200; Wells 
V. Stout 9 Cal. 479; Heyer v. Burger, Hofif. Ch. 
1; Shelthar v. Gregoiy, 2 Wend. 422; Slatter v. 
Slatter, 1 Younge & O. Exch. 28, 35; Webster v. 
Webster, 17 Eng. Law & Eq. 278. The pro- 
vision of the indenture of separation, that sub- 
sequent cohabitation should not render the 
agreement invalid, does not control the disposi- 
tion of the income, while the plaintiff received 
her support and maintenance under _her hus- 
band's roof and out of his money. The actual 
maintenance by the husband, the parties living 
together, was a satisfaction in equity of the 
agreement that the income of the trust fund 
should be devoted to that pm-pose. Hunter v. 
Bryant, 2 Wheat [15 U. S.] 32. A court of 
equity will not require the husband to account 
for the Income of the separate estate of his 
wife, which the husband, with the consent of 
his wife, has been accustomed to receive. 2 
Stoiy, Eq. Jur. § 1398; Hunter v. Biyant, 2 
Wheat [15 TJ. S.] 32; Squire v. Yean, 4r 
Brown, Oh. 326. The income of the trust fund, 
when paid to the complainant by the trustees, 
became wholly discharged of the trust. The- 
trustees had fuUy performed their duty in re- 
lation to it; and the money thus paid to her 
as income, when paid by her to her husband, 
became, by the laws of Massachusetts then in 
force, the property of her husband. Allen v. 
WiMns, 3 Allen, 321; Lord v. Parker, Id. 129;; 
Edwards v. Stevens, Id. 315; Ingham v. White,. 
4 Allen, 412. The acceptance by the complain- 
ant of the provision made for her hi the wiU of 
her husband is inconsistent with the claim 
she now makes. 

CLIFFORD, Circuit Justice. The reasonable 
inference from the agreement is, that it was 
executed at the request of the husband, and 
that it was kept by hhn as a voucher to show 
that certain smns were to be deducted from the 
amounts received by him from the complain- 
ant, as the net rents, interest, and meome ot 
the trust property. Viewed in that light, the- 
paper affords strong confirmation of the tes- 
timony of the daughter, and of the trustee, 
whose deposition is in the record. The prayer 
of the bill of complaint is for an account, and 
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it Is veiy dear that it ought to be granted, 
unless the defences, or some one or more o£ 
them, as set up in the answer, can be sustain- 
ed. 

The respondents object, in the first place, that 
inasmuch as the testator had his domicile m 
the state of Rhode Island, at the tune of his 
decease, the circuit court here has no juris- 
diction to grant the relief prayed for in this 
case. Undoubtedly the fact is, that the testator 
died at Newport in that state, and it appears 
that his last will and testament was duly 
proved in the state of his domicile, but the an- 
swer admits that administi'ation was also 
granted here, and that the testator left in this 
state, as well as the state of his domicile, real 
and personal estate to a large amount. Insol- 
vency is not suggested even in argument, and 
the sufficiency of the assets here is abundantly 
proved. The settled law of this state is, that 
the assets received and inventoried by the 
executors here are liable, imder such circum- 
stances, to the just daims of the citizens of 
the state, to tbe full amount. Richards v. 
Dutch, 8 Mass. 506; Gen. St. 508, § 39; Dawes 
v. Head, 3 Pick. 128. 

Citizens of other states also, where it appears 
that the estate is solvent, may by proper pro- 
ceedings in the circuit court of the district en- 
force their claims against such assets, as it is 
well settled that those courts, as courts of equi- 
ty, have jurisdiction over executors and admin- 
istrators, in such a case, where the parties are 
citizens of different states. Grain's Adm'r v. 
Creighton, 23 How. [64 U. S.] 104; Harvey v, 
Richards [Case No. 6,184]. 

Coming to the construction of the indenture, 
the primary suggestion of the respondents is, 
. that it is merely a voluntary agreement of hus- 
band and wife to live separately and apart 
from each other during coverture; but it is quite 
evident that the proposition cannot be sustain- 
ed. Irrespective of the parol testimony, it ap- 
pears by the terms of the indenture that the 
trust property was granted and transfeiTed to 
the trustees, upon the condition that the com- 
plainant should accept the provision, as a "full 
consideration for her covenant to relinquish all 
claims of dower" to purchasers of any portion of 
his' real estate, if sold during coverture, and 
to release her right of dower to his heirs, es- 
eeutors, or administrators after his decease. 
The terms of the instrument also required that 
she should accept the trust provision as a full 
satisfaction, not only for her support and main- 
tenance, but also as a full satisfaction of all 
alimony whatsoever during her coverture. The 
legal effect of the covenant to live separate 
and apart is, that they would continue so to 
live, unless they should thereafter elect to live 
together; but they mutually covenanted with 
each other that if they should thereafter co- 
habit and live together, the indenture should 
not thereby be rendered invalid, but that the 
iTusts should be executed, subject to the con- 
ditions as expressed, in like manner as If they 
should live separate and apart. The intention 
of the parties clearly was, that the effect and 



operation of the indenture should continue dur- 
ing coverture, without suspension or interrup- 
tion, and without the possibility of its becom- 
ing invalid, except upon breach of condition. 
Suppose that be so, stiU it is insisted by the 
respondents that the indenture is void, as a 
mere voluntary agreement to live separate and 
apart, because, as they contend, the proof of 
consideration as alleged in the bill of complain- 
ant is insufficient and imsatisfactory. The 
statement of the answer upon that subject is, 
that the respondents are ignorant whether or 
not their testator entered into the indenture 
for the reasons alleged in the bill of complaint, 
and therefore they can neither admit nor deny 
those charges. The express allegation of the 
bill of complaint is, that tlie husband prior 
to the date of that instrument had been guilty 
of such extreme cruelty to his wife that she 
was entitled to a divorce from bed and board, 
and to a liberal allowance for alimony. 

Cruel treatment is proved by the daughter, 
in unmistakable terms, \f she is to be believed. 
When asked whether he was kind, or other- 
wise, to her mother, she answered that she 
did not remember the time when he did not 
treat her mother cruelly; and she proves that 
the complainant received personal violence 
from her father, and that he compelled the 
mother and daughter to leave his house, with- 
out any just cause. Unless the witness can 
be considered as impeached, or in some way 
discredited, the Introductory allegations of the 
bill of complaint are fully proved. Careful at- 
tention has been given to the inquiry, and the 
court has not been able to perceive any just 
grounds to hold that the witness is not enti- 
tled to belief. 

Satisfactory proof has been exhibited in the 
record derived from the testimony of another 
witness that the husband confessed that hia 
wife had left him just before the date of the 
indenture, and that she had employed counsel 
to obtain a divorce and separate maintenance. 
Passages also in the mdenture, and in the last 
will and testament of the deceased, afford con- 
firmation of the statement of the witness; and 
the conclusion of the court is, that the witness 
is not discredited. 

Courts of equity have for a great length of 
time refused to acknowledge the common-law 
rule that a married woman is incapable of tak- 
ing real and personal estate, and holding the 
same to her own separate and exclusive use. 
Arrangements of the kind are usually made 
through trustees, appointed for the pm-pose, ta 
whom the property real and personal is con- 
veyed, for her sole and exclusive use, but it 
has long been settled that the intervention of 
trustees is not indispensable. Whenever real 
or personal property is given or devised or set- 
tled upon a married woman, either before or 
after marriage, for her separate and exclusive 
use, without the intervention of trustees, the 
rule in equity is, that the intention of the par- 
ties shall be carried into effect, and that the 
wife's interest shall be protected against the 
marital rights and claims of the husband, and 
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also those of his creflitors. 2 Stoiy, Bq. Jur. 
1380. 

Here the property "was transferred to trus- 
tees in trust, to pay the iQCome to the cestui 
que trust, upon condition that she should re- 
linquish her daims of dower to purchasers of 
such portions of his real estate as he should 
sell during coverture; and if she survived hhn, 
that she should release her right of dower m 
all the remainder of his real estate. Such a 
trust, it is insisted by the respondents, cannot 
be upheld hi a eoiun: of equity, but the court is 
not able to conciu: in tlaat proposition. The 
views of the respondents appear to be, that the 
indenture, even if considered as divested of the 
clause which provides that it shaU not be ren- 
dered invalid, should the parties thereafter co- 
habit and hve together, is nevertheless void, as 
contrary to pubhe policy. Objections of that 
Bort have frequenfly been urged, but they have 
as often been overruled as they have been pre- 
sented for consideration, Regi-ets have been 
expressed by judges that the rule had not been 
settled otherwise; but as often as the question 
has been presented hi the later cases, another 
decision has been added to the list confirming 
it, until it may be said that it is universally 
established. Compton v. Collinson, 2 Brown, 
Ch. 377; Worrall v. Jacob, 3 Mer. 266; Jee v. 
Thurlow, 2 Bam. & 0. 547; Webster v. Web- 
ster, 23 Bng. Law & Eq. 216; WUson v. 
Mushett, 3 Bam. & Adol, 743; Handle v. Gould, 
8 El. & Bl. 457; Babeock v. Smith, 22 Pick. 61; 
Hunt V. Hunt, 5 Law T. (N. S.) 778. 

Special objection is made to the provision of 
the indenture, that it shall not be uivalid hi 
case the parties should thereafter elect to co- 
habit and live together, as withdrawing all 
motive from the husband for a reconciliation 
and return of his wife. Doubt cannot be en- 
tertained as to the hitention of the parties. 
Where the instrument contains no such clause. 
It might well be argued that it was not the 
intention of the parties that it should continue 
In force hi case of subsequent cohabitation, but 
every such suggestion is shown to be ground- 
less by the terms of this instrument. Equally 
groundless is the suggestion that it was sus- 
pended during the period the complahiant lived 
in the house with her husband, whetiier she 
lived there as agent, or as the wife of her hus- 
band. She returned to live with her husband 
at his request, and it was while they were so 
livhig together that the pajrments of the rents, 
hiterest, and income of the trust property were 
made, and that the checlis for the same were 
received by the husband, as alleged in the biU 
of complaint. Webster v. Webster, 4 De Ges, 
M. & G. 437. 

The clear inference from the conduct of both 
parties is, that they alike regarded the inden- 
ture as valid and operative, and the conduct 
of the trustee speaks the same language. The 
error of the argument for the respondents con- 
sists hi the assumption that the mdenture was 
solely based on separation. Granthig that the- 
ory, there would be great weight in the argu- 
ment, but the court has endeavored to show 
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that the indenture cannot properly receive that 
construction. Temporary reconciliation and 
subsequent cohabitation did not so annul or 
suspend the operation of the instrument, be- 
cause the parties had expressly covenanted 
that it should not, and the trust properly re- 
mained, affected by that covenant. Eandle v. 
Gould, 8 El. & Bl. 457. Such being tiie fact, 
it is quite clear that none of the authorities 
cited to the point, by the respondents, have 
any proper appUcation to the ease. 

The next proposition of the respondents is, 
-that the rents, interest, and Income of the trust 
property, when paid to the complahiant by the 
trustees, became wholly discharged of the 
trust, and that the money thus paid to her, as 
rent, hiterest, and income, when paid by her 
to the husband, became the property of the 
husband. When the payments were made to 
the complainant, the several sums, as the 
proposition concedes, were so paid on account 
of and for the net rents, hiterest, and income 
of the trust property. 

The next point made is, that the rents, hi- 
terest, and income became discharged of the 
trust when the husband was suffered by the 
wife to receive the checks and to collect the 
money. Unless it be assumed that the husband 
cannot be the trustee for his wife hi any case, 
the proposition ought not to be sustahied, as it 
would give effect to a positive fraud. Delivery 
of the checks was made to him, hi every case, 
upon his unconditional assurance that he would 
invest the money for her benefit and that of 
her children, and hi the belief induced by his 
own representations that he was more compe- 
tent to transact business than the wife, to 
whom the fimds belonged. 

But the husband may be trustee for his wife ■ 
of gifts to her from others, or of the rents, 
hiterest, and income of property given by him- 
self to her hi trust, and lawfully held by trus- 
tees, for her sole use and benefit. 2 Story, 
Eq. Jur. 1380; 3 Kent, Comm. 163. 

Gifts from the husband to the wife may be 
supported as her separate property, if they be 
not prejudicial to creditors, even without the 
intervention of trustees. Nevers v. Scott, 9 
How. [50 TJ. S.] 22; Eandle v. Gould, 8 El. & 
Bl. 457; Woodward v. Woodward, 8 Law*T. 
(N. S.) 749; Grant v. Grant, 12 Law T. (N. 
S.) 721; Riley v. Riley, 25 Conn. 154; Turner 
V. Nye, 7 Allen, 181; WeUs v. Stout, 9 Oal. 479; 
DilHnger's Case, 35 Pa. St 357. 

All the checks came from the trustees as 
payments for the rents, hiterest, and income of 
the trust property, and the proof is enth'ely 
satisfactory that the husband received tie 
avails, as belonging to the wife, under the in- 
denture, and agreed to mvest it for her benefit 
and that of her chUdren. Such arrangement 
hnposes on the husband the character of trus- 
tee, especially in a case where it Is eoncemuig 
her separate property, and where to hold oth- 
erwise would sanction misrepresentation and 
fraud. Consent of the complahiant that her 
husband should receive the cheeks, and col- 
lect the money as his own property, was never 
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given, and lie never received the money with 
any such understanding. Bell, Hush. & Wife, 
525, 526, 531, 534. 

Should the court overrule those defences, the 
nest objection of the respondents is, that the 
complauaant is precluded from setting up the 
daim, by the indenture of compromise. But 
the answer made by the complainant to the 
proposition is decisive. She was a mere formal 
party to the adjustment, and it concerned only 
the residue of the estate, after the payment of 
all debts, liabilities, and legacies. The purpose 
of the instrument was to effect an adjustment 
between the heirs-at-law and the residuary 
legatee, and as there was no concealment of 
this claim on the part of the complainant, the 
defence of estoppel is not maintained. 

The only remaining objection is, that the 
acceptance by the complainant of the provision 
made for her in the will of the husband is in- 
consistent with the claim she now mates; but 
the court is not able to adopt that conclusion, or 
perceive that it finds any support in the pro- 
visions of the will. On the contrary, the de- 
clared intention of the testator was, that the 
amount secured to his wife In the indenture, 
coupled with the provision made for her in his 
will, should be in full for her separate main- 
tenance, and in lieu of dower. 

Our conclusion is, that none of the defences 
set up In the answer can be sustained, and that 
the complainant is entitled to a decree for the 
amoimt. 
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WALKER et al. v. BYRNES et al. 

[14 Blatchf. 34T.] i 

Circuit Court, N. D. New York. Nov. 12, 187T. 

Action fob PKAnDnr,ENT Representations— Sale. 

Where a declaration sets forth as the cause 
of action fraudulent representations made to 
induce, and which did induce, a sale of goods 
on credit, the averments of fraud will not be 
stricken out, on the motion of the defendant, so 
as to make the action only one of assumpsit for 
goods sold and delivered. 

[This was an action by Joseph H. Walker 
and others against John H. Byrnes and oth- 
ers.] 

Martin W. Cooke, for plaintiffs. 
D. O. Feeley, for defendants. 

WALLACE, District Judge. The defend- 
ants move to strike out, as redundant and 
irrelevant matter, various allegations in the 
declaration, which, in substance, set forth 
fraud and deceit in the purchase of goods by 
the defendants from the plaintiffs, on credit, 
the defendants insisting that the cause of ac- 
tion is for goods sold and delivered, that a 
recovery can be had in the action without 
proof of fraud or deceit, and, therefore, that 
the allegations in question have properly no 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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place in the declaration. No question is made 
as to the form and suflSciency of the aver- 
ments of fraud, but the sole groimd taken is, 
that the allegations of facts which merely 
show the right to arrest the defendants, are 
not constitutive of a cause of action, and 
are not traversable by answer. Various de- 
cisions of the state courts are cited, which 
sustain the views of the defendants' counsel, 
but the weight of authority, in my view, is on 
the other side. It will not be profitable to re- 
view the cases at length. The following are 
among those which hold that the fraud is 
the gist of the action, and that no recovery 
can be had without proving it. Ross v. Math- 
er, 51 N. Y. 108; Burnham v. Walkup, 54 
N. Y. 636; Dudley v. Scranton, 57 N. Y. 424; 
Elwood V. Gardner, 45 N. Y, 349. An ac- 
tion for the price of goods sold is substan- 
tially different from an action for a fraudu- 
lent representation, and the cireumstancea 
that the fraudulent representation was made 
to induce, and did induce, a sale of goods 
on credit, does not change the cause of ac- 
tion from one In fraud to one in assumpsit 
If the plaintiff chooses to ground his action 
upon the fraud, and thereby seek for a judg- 
ment which will authorize the imprisonment 
of the defendant, and which cannot be affect- 
ed by a discharge of the defendant in bank- 
ruptcy, he must prove the representations 
and the scienter, or fail in the action. The 
averments of fraud in the declaration are 
vital to the cause of action, and the motion 
to strike them out is denied. 
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WALKER V. CRANE. 

[13 Blatchf. 1.] 1 

Circuit Court, D. Vermont. Oct., 1865.2 

Provost Marshal — Liability "for Assault and 

Battery — Authobitt to Use Force — 

Evidence — ^Damages. 

1. C, a provost marshal appointed under the 
act of March 3d, 1863 (12 Stat. 732, § 5), was 
sued by W. for assault and battery, and false 
imprisonment. C. contended that he could not 
be held liable in a civil action for acts done by 
him in the discharge of the duties of his office 
of provost marshal. Eeld, that the action would 
lie. 

2. C. had a right to order W. to leave the 
premises occupied oflRcially by C. as provost 
marshal, and the right, if W. refused to go, 
to use so much force as was necessary to re- 
move W. from such premises. 

3. If C. had good reason to believe, and did 
believe, that W., by language addressed by him 
to C, was threatening C. for the purpose of in- 
terfering with C. in the execution of his offi- 
cial duties as provost marshal, C. was justified 
in arresting and detaining W. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirmed by supreme court. Unreported.] 
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4. The 4th section of said act of March 3d, 
1S63, would not, o£ itself, bar W.'s right of ac- 
tion. 

5. "W., if entitled to recover, ivas entitled to 
his actual damages; and, if 0. was influenced 
by any motive other than the honest discharge 
of his ofiicial duty, the jury were at liberty to 
give to W. exemplary damages. 

This was an action of trespass for an assault 
and battery and false hnprlsonment, originally 
brought returnable to the county court for the 
county of Chittenden and state of Vermont, 
by writ dated August 23d, 18(>4, which being 
retiumed and entered in said court at the Sep- 
tember term thereof, in 1864, the defendant 
[Gyrus R. Crane] filed his petition for the re- 
moval of the cause to this court, under section 
5 of the act of March 3d, 1863 (12 Stat. 756J, 
and the cause was removed into this eoiu:t, and 
at the October term, in 18(55, of this court, 
came on for trial before SMALLKY, District 
Judge, and a jury, on the defendant's plea of 
not guilty- 

On the trial, the plaintiff [Hiram Walkerj 
gave evidence tending to show, that he was, 
on and before the 2d of August, 1864, a manu- 
facturer in Burlington, Vermont, and had, at 
that time, a man in his employ named I3ike, 
who was liable to military duty, and whose 
home was in the town of Starksborough, Ver- 
mont; that the town of Starksborough was 
then oflCering to pay to any person who would 
put into the United States service a substitute 
who should be credited to the quota of that 
town, the sum of ?900 as a bounty; that Bike 
applied to the plaintiff to assist him in obtain- 
ing a substitute, to be credited to Starksbor- 
ough, so as to relieve himsdf from liability to 
draft, and to avajl himself, in so doing, of the 
bounty offered by that town, and proposed to 
pay the plaintiff for his services in obtaining 
such substitute; that the plauitiff declined to 
accept any compensation, but agreed to assist 
Dike in obtaining the substitute; that, soon 
afterwards, the plaintiff was called on, at Bur- 
lington, by one Norton, of Ghamplain, N. Y., 
with whom he had no previous acquaintance, 
but who had been informed that the plaintiff 
desired to procure a substitute; that Norton 
was then on his way to Rutland, with three 
Frenchmen from Canada, with whom he had 
contracted that they should enlist in the Unit- 
ed States service, and had had some corres- 
pondence with the selectmen of Rutland, rela- 
tive to furnishing three men upon the quota 
of that town; that the plaintiff and Norton 
concluded an agreement that one of the men 
should be enlisted as a substitute for Dike, 
and credited to the town of Starksboi-ough, 
and that the plaintiff should pay Norton there- 
for the sum of §900 when the man should be 
enlisted and sworn in; that, on the next day 
after the making of this agreement, the plain- 
tiff accompanied Norton and the meuoto Rut- 
land, for the purpose of getting the substitute 
for Dike enlisted and credited; that, on their 
arrival, some considerable discussion and nego- 
tiation took place betT;veen Norton and the au- 
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thorities of Rutland, in which the plaintiff took 
no part, relative to a bargain for furnishing 
the other two men upon the quota of Rutland; 
[that, while this was going on, the plaintiff was 
called on by one N. P. Simonds, who was then 
engaged in and about the defendant's office 
(the defendant being provost marshal), and 
passing freely in and out, and who said he was 
a United States recruiting agent, and offa'ed 
to put the substitute in for the plaintiff for 
$100, and said he was the only man in Rut- 
land who could put a substitute in through that 
office, and that he intended to make $100 per 
head off of the men; and that plaintiff declin- . 
ed this proposition, but subsequently, after 
watching the proceeding there for some time, 
offered Simonds §25 to get his man enlisted as 
a substitute for Dike, which offer Shnonds ac- 
cepted.] So much of the foregoing evidence 
as is included in brackets was objected to by 
the defendant and admitted by the court, to 
whidi the defendant excepted. The plaintiff 
further gave evidence tending to show, that, 
soon afterwards, the men brought by Norton 
were taken in for examination, and, two of 
them having passed and been accepted, Simonds 
spoke to the plaintiff and told him it was all 
right, and to go up-staii-s to the provost mar- 
shal's office and pay off his man; that the 
plaintiff thei-eupon started with the man to 
ascend the staiis in the United States post 
office buildhig, which stairs led from the pub- 
lic room ui the post office to the rooms in the 
second story occupied by the provost marshal's 
office, and, when he got up some distance, was 
met by the defendant, whom he did not then 
know, who took hold of his arm and asked him 
where he was going; that the plaintiff replied, 
that he was going up-stairs with those men; 
that the defendant then said: "Go down- 
stairs; you are a substitute broker!" and 
shoved him down three or four steps; that 
the plaintiff replied: "I am not a substitute 
broker; my name is Walker, fi-om Burlington, 
and I came to put hi a substitute for a man 
named Dike, from Starksborough;" that the 
defendant still insisted he was a substitute 
broker, and shoved him down stairs again twice, 
three or four steps each time, till he reached 
the ijottom; that the plaintiff then said to him: 
"If you will come out of doors I will show you 
something;" that the defendant asked: "What 
will you show me?" that the plaintiff replied: 
"I will show you how a gentleman defends 
himself when he is assailed;" that the defend- 
ant thereupon called one Briggs, who stood 
near, and ordered him to take the plaintiff to 
jail; that the plaintiff enquired what he was 
taken to jail for, and the defendant said: 
"For violating the provisions of the enrohnent 
act, and resisting the provost marshal in the 
discharge of his duty;" that Briggs took the 
ptointiff to the county jail in Rutland, and im- 
prisoned him there in the common prison, then 
occupied by a number of criminals and vag- 
rants, where he remained about ten minutes; 
that, while on the way to the jail, the plaintiff 
offered to the officer to fm-nish bail in any 
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amount for Ms appearance at any time, ^ich 
the officer declined to receive; that, when 
the plaintiff had been in jail about ten minutes, 
the defendant sent a couple of soldiers for him, 
who brought him back to the post office build- 
ing, and, by direction of the defendant, toolc 
him into the cellar of the building, where^ there 
were cells used for United Slates prisoners; 
that the defendant went below and had a long 
conversation with the plaintiff, ehargmg him 
.with being a bounty broker, and with; having 
lied to the defendant, and making other re- 
marks of a similar chai"acter, and demanding 
that he should make an apology; that, on the 
plaintiff's stating what his business was with 
the provost marshal, and that Sunonds had re- 
quested him to go up-stairs, the defendant said 
that' would make a difference, and sent for 
Simonds and enquired of hhn as to that fact, 
to which Simonds replied that he did not re- 
member whether he had asked the plaintiff to 
go up-stairs or not; that the defendant finally 
discharged the plaintiff from custody, saying 
that he did so on account of the respect he en- 
tertained for the plaintiff's father; that the 
man agreed for by the plaintiff, as aforesaid, 
was afterwards, on the same day, enlisted as a 
substitute for Dike; and that the plaintiff was 
sent for by the defendant to come to his office 
and pay the man, which he did, and also that 
he paid Shnonds ?2o for his services. The 
plaintiff further testified, that he had never, in 
any instance, had anything whatever to do 
with procuring substitutes, or obtaining men 
for enlistment, except on this single occasion, 
and never had any interest or share in any such 
business, directly or indirectly; and that he did 
not know Norton until applied to by him, as 
above stated, and had nothing to do with hhn 
or his recruits except to obtain the substitute 
for Dike, as atwve stated, and no interest or 
share otherwise in the disposal of the men, 
or in the money received therefor. 

The defendant introduced in evidence the 
following documents: 

(1) His commission as provost marshal, dated 
April 24th, 1863: "War Department, Wash- 
ington, April 24th, 1883. Sir: You are here- 
by informed that the president of the United 
States has appointed you provost marshal for 
the First distx-iet of the state of Vermont, with 
rank of captain of cavalry, hi the service of 
the United States, to -rank as such from the 
24th day of April, 1S63. Immediately on re- 
ceipt hereof, please to communicate to this de- 
partment, through the provost marshal gen- 
eral of the United States, your acceptance or 
non-acceptance of said appointment, and, with 
your letter of acceptance, return the oath here- 
with enclosed, properly filled up, subscribed 
and attested, and report your age, birthplace, 
and the state of which you are a permanent 
resident. You will immediately report, by let- 
ter, to the provost marshal general, and will 
proceed without delay to establish your head- 
quarters at Rutland, Vermont, and enter upon 
your duties in accordance with such special in- , 
struetions as you may receive from the pro- i 



vest marshal general. E. M. Stanton, Secre- 
tary of War. To Capt. Cyrus B. Crane, Pro- 
vost Marshal First District Vermont." 

(2) Special order of the war department, No. 
221, detaiUng Gen. Thomas G. Pitcher as as- 
sistant to the provost marshal general for the 
state of Vermont, dated May 18th, 18G3: 
"War Department, Adjutant General's O&ce, 
Washington, May 18th, 1863. Special Orders, 
No. 221. (Extract.) * * * Brigadier -Gen- 
eral Thomas G. Pitcher, U. S. volunteers, will 
proceed without delay to Montpelier, Vermont, 
and enter upon the duties of assistant to the 
provost marshal general of the United States, 
for the state of Vermont. * * * By order 
of the sea-etary of war. B. D. Townsend, As- 
sistant Adjutant General." 

(3) Kevised regulations issued by the war 
department, May 1st, 1864, for the government 
of the bureau of the provost marshal general, 
particularly sections 1, 2, 19, 22, -24, 27 and 
32: "Sec. 1. The officer detailed in each state 
or division to aid the war department in se- 
curing xmiformity in the execution of the en- 
rolment act, shall keep hknself well informed 
as to the condition of the department through- 
out the state or division. He shall, under the 
provost marshal general of the United States, 
exercise supervision over the provost marshals 
and then: subordhiates, for the congressional 
districts of that state or division, and shall 
see, by personal hispection, or by his in- 
spectors, that boards of enrolment, and persons 
acting under them, attend faiOifully and dili- 
gently to their duties. See. 2. He shall com- 
municate to them the orders and instructions 
of the provost marshal general, and see that 
they are promptly and efficiently executed, and 
shall, from time to time, give or transmit such 
instructions, in accordance with these regula- 
tions, as hereinafter prescribed, as may be re- 
quired to facilitate and enforce obedience to 
them. Sec. 19. Immediately upon entering up- 
on his duties, each provost marshal shall re- 
port, by letter, to the provost marshal gen- 
eral of the United States, and the actuig as- 
sistant provost marshal general of his state. 
See. 22. (Section 7 of the act for enrolling and 
calling out the national forces, approved March 
3d, 1863— that it shall be the duty of the pro- 
vost marshals to obey all lawful orders and 
regulations of the provost marshal general, and 
such as may be prescribed by law, concerning 
the em-olment and calhng into service of the 
national forces.) See. 24. It shall be the duty 
of the provost marshal in each district to call ^ 
together, when required, the board of enroll 
ment, to preside at its sessions, announce such 
of its decisions or directions as it may be nec- 
essary to make public, enforce its orders, see 
that a fair record is made of its proceeduigs, 
in a book kept for that purpose by the recorder, 
and to transmit to the provost marshal general 
the enrolment lists, as consolidated by the 
board, and such other communications as the 
board may deem it necessary to lay before the 
provost marshal general. Sec. 27. He shall 
ai-rest and forthwith deliver to the proper civil 
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autliorities, to wit, the marshal of the United 
States within and for the district in wMch the 
arrest is made, with written chaises in the 
ease, all persons who shall have violated sec- 
tion 12 of the act amendatoiy of the enrol- 
ment act, or any part of the same. See. 32. 
To enable provost marshals to discharge their 
duties efficiently, they are authorized to call 
upon the nearest available militaiy force, or on 
citizens, as a posse comitatus, or on United 
States marshals and deputy marshals; and 
these and all other persons are hereby enjouied 
to aid the provost marshal hi the execution of 
his lawful duties, when called on so to do." 

(4) Regulations from the war department, 
dated September 29th, 1863, particularly sec- 
tion ril: "in. Persons deputized as aforesaid, 
to arrest deserters and procure recruits, pre- 
senting to your board a man acceptable as a 
recruit, according to the present ruhng of ac- 
ceptabihty, as applied by this bureau, -shall re- 
ceive premiums as follows, to wit: for an ac- 
cepted recruit who may be shown to the board 
to have served at least nine months as a sol- 
dier, and been honorably discharged (for other 
cause than disabiUty), a premium of $25; for 
an accepted recruit without the military quali- 
fications above specified, a premium of §15. 
The premiums herein provided will be paid to 
the persons who shall have presented the ac- 
cepted recruit, as soon as said recruit shall 
have been delivered at the general rendezvous 

at . The payment of the premium will 

be made by" in the , whenever the 

person who furnished the recruit shall present 
to him a certificate from your board that the 
recruits named, and for whom he claims prem- 
iums, were accepted and regularly enlisted, and 
a certificate from the commanding officer at the 
general rendezvous at , that the said re- 
cruits have actually been received at his ren- 
dezvous, you are authorized and required, 
notwithstandhig anythhig else herein contain- 
ed, to deeUne all business, in the matter of re- 
cruits, with any person or persons who may at 
any thne practice, or attempt to practice, fraud 
or imposition, either upon the government or 
the person presented as a recruit, or who shall 
extort, claim, or receive any other fee, per- 
quisite, or compensation from the government, 
or the recruit, than the premium herein au- 
thorized and provided, and such persons shall 
forfeit their appointments, and all right to any 
premiums or payments, and be reported to the 
provost marshal general, to be dealt with sum- 
. marily by a military commission. You are re- 
quired to facilitate the procuration of recruits 
in the manner herein prescribed, by early ex- 
amination of them, prompt preparation of cer- 
tificates upon which the payments of pre- 
miums depend, and by everything else properly 
devolvhig on you, calculated to assist the per- 
sons presenting recruits in securing their pre- 
miums without unnecessary delay. You will 
immediately nominate, through the acting as- 
sistant provost marshal general of the state, 
one or more persons whom you deem best suit- 
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ed-ifor recruiting agents for your district, that 
they may be deputized for that purpose." 

(5) Circular No. 28, dated June 16th, 1863, 
from the office of the provost marshal general: 
"War Department, Provost Marshal General's 
Office, Washington, D. 0. June- 16th, 1863. 
(Circular No. 28.) The followhig opinion of 
Hon. William WhitiEg, solicitor of the war de- 
partment, has been ordered to be published by 
the secretary of war: Opinion. It is made the 
duty of the provost marshals to obey all law- 
ful orders and regulations of the provost mar- 
shal general, and such as may be prescribed 
by law, concerning tne enrolment and calling 
into service of the national forces. Act March 
3d, 1863, § 7. The 25tb section of the same 
act provides, that, if any person shall resist 
any draft of men enrolled under this act into 
the service of the United States, or shall coun- 
sel or aid any person to resist any such draft, 
or shall assault or obstruct any officer hi mak- 
ing such draft, or in the performance of any 
service in relation thereto, or shall counsel any 
person to assault or obstruct any such officer, 
or shaU counsel any drafted men not to appear 
at the place of rendezvous, or wilfully dissuade 
them from the performance of militaiy duty 
as required by law, such person shall be sub- 
ject to summary arrest by the provost marshal, 
and shall be forthwith delivered to the civU 
authorities, and, upon conviction thereof, be 
punished by a fine not exceeding $500, or by 
imprisonment not exceeding two years, or by 
both of said punishments. To do any act which 
will prevent or impede the enrolment of the 
national forces (which enrolment is preliminary 
and essential to the draft), is to prevent or 
impede the draft itself. The enrolment is a 
'service to be performed by the provost mar- 
shal hi relation to the draft.' It is not the act 
of drawing ballots out of a baUot box itself, 
but it is 'in relation to it,' and is the first step 
that must by law be taken preparatoiy to 
draft. It is, therefore, clearly within the duty 
of the provost marshal to subject aU persons 
who obstruct the enrohnent, the meeting of the 
board, or any other proceeding which is pre- 
liminary and essential to the draft, to sum- 
mary ^rest, according to the provision of sec- 
tion 25. There are many ways of obstructing 
officers hi the performance of their 'services or 
duty hi making, or in relation to, the draft,' 
without employing physical force. The neg- 
lect or refusal to do an act required by law 
to be done, may itself be such an 'obstruction' 
as to subject the offender to arrest Suppose 
a person be found standing in a passage 
through which the drafting officers were re- 
quired to enter into a place designated by law 
as the place for draft, and suppose that his 
standing hi that place would prevent access 
by these officers to the place of draft If they 
request him to move away, and he neglects or 
refuses so to do, for the purpose of preventing 
the draft, the non-performance of the act of 
removal would be itself an 'obstruction of the 
draft, or of an officer in the performance of his 
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duty In relation to it' Standing mute in civil 
courts, is, under certain circumstances, a pun- 
ishable offense; and so, if a person, with intent 
to prevent the draft, refuses to give Ms true 
name when lawfully requested so to do by an 
officer whose legal duty is to ascertain < and 
enrol it, it is an obstruction of that officer in 
the performance of one of bis duties in relation 
to the draft. So, also, of the giving of false 
names with the same illegal intent, and the 
offender will, in either case, be subject to sum- 
maty arrest by the provost marshal. William 
Whiting, Soh'eitor of the War Department, 
James B. Fry, Provost Marshal General." 
This paper was objected to by the plaintifie, 
and was received by the court subject to the 
objection. 

(6) The call of the president for 500,000 
men, dated July 18th, 1864: "War Depart- 
ment, Adjutant General's Office, Washing- 
ton, July 19th, 1864. For Five Hundred Thou- 
sand Volunteers. By the President of the 
United States of America— A Proclamation. 
Whereas, by the act approved July 4th, 1864, 
entitled, 'An act further to regulate and pro- 
vide for the enrolling and calling out the 
national forces, and for other purposes,' it 
is provided, that the president of the United 
States may, 'at his discretion, at any time 
hereafter, call for any number of men, as 
volunteers, for the respective terms of one, 
two, and three years, for military service,' 
and 'that, in case the quota, of (or) any part 
thereof, of any town, township, ward of a 
city, precinct, or election district, or of a 
county not so subdivided, shall not be filled 
within the space of fifty days after such call, 
then the president shall immediately order a 
draft for one year, to fill such quota, or any 
part thereof, which may be unfilled;' and 
whereas the new enrolment heretofore order- 
ed is so far completed as that the aforemen- 
tioned act of congress may now be put in 
operation, for recruiting and keeping up the 
strength of the armies in the field, for garri- 
sons, and such military operations as may be 
required for the purpose of suppressing the 
rebellion, and restoring the authority of the 
United States government in the insurgent 
states: Now, therefore, I, Abraham Lin- 
coln, president of the United States, do issue 
this my call for five hundred thousand volun- 
teers for the militaiy service, provided, nev- 
ertheless, thai this call shall be reduced by 
all credits which may be established under 
section eight of the aforesaid act, on account 
of persons who have entered the naval serv- 
ice during the present rebellion, and by cred- 
its for men furnished to the military service 
in excess of calls heretofore made. Volun- 
teers will be accepted under this call for 
one, two, or three years, as they may elect, 
and will be entitled to the bounty provided 
by the law for the period of service for which 
they enlist And I hereby proclaim, order, 
and direct that, immediately after the 5th 
day of September, 1864, being fifty days 
from the date of this call, a draft for troops 
29FED.CAS.— 2 



to serve one year shall be had in every town, 
township, ward of a city, precinct, or elec- 
tion district or county not so subdivided, to 
fill the quota which shall be assigned to it 
under this call, or any part thereof which 
may be unfilled by volunteers on the said 5th 
day of September, 1864, In testimony where- 
of, I have hereunto set my hand and caused 
the seal of the United States to be affixed. 
Done at the city of Washington, this eigh- 
teenth day of July, in the year of our Lord 
one thousand eight hundred and sixty-four, 
and of the independence of the United States 
the eighty-ninth. (L. S.) Abraham Lincohi. 
By the President Wflham H. Seward, Secre- 
tary of State. By order of the secretary of war, 
E. D. Townsend, Assistant Adjutant General." 
(8) Proclamation of the president suspend- 
ing the privilege of the writ of habeas cor- 
pus, dated September 15th, 1863: "War De- 
partment, Provost Marshal General's Office, 
Washington, D. C, September 17th, 1863. 
The secretary of war orders that the follow- 
ing act of congress, and proclamation of the 
president based upon the same, be published 
for the information of all concerned, and that 
the special instructions hereinafter contained 
for persons in the military service of the 
United States, be strictly observed, 'An act 
relating- to habeas corpus, and regulating ju- 
dicial proceedings in certain cases, approved, 
March 3d, 1863, Be it enacted by the sen- 
ate and house of representatives of the United^. 
States of America in congress assembled, 
that, during the present rebellion, the presi- 
dent of the United States, whenever, in his; 
judgment the pubb'e safety may require it> 
is authorized to suspend the privilege of the 
writ of habeas corpus in any case throughout 
the United States, or any part thereof; and, 
whenever and wherever the said privilege 
shall be suspended, as aforesaid, no military 
or other officer shall be compelled, in answer 
to any writ of habeas corpus, to return the 
body of any person or persons detained by 
him by authority of the president; but upon 
the certificate, under oath, of the officer hav- 
ing charge of any one so detained, that such 
person is detained by him as a prisoner un- 
der authority of the president, further pro- 
ceedings under the writ of habeas corpus 
shall be suspended by the judge or court hav- 
ing issued the said writ so long as said sus- 
pension by the president shall remain in 
force, and said rebellion continue.' 'By the 
President of the United States,— A Procla- 
mation. Whereas, the constitution of the 
United States has ordained that the privilege 
of the writ of habeas corpus shall not be 
suspended, unless when, in cases of rebellion 
or invasion, the public safety may require 
it; and whereas, a rebellion was existing on 
the third day of March, 1863, which rebellion 
is still existing; and whereas, by a statute, 
which was approved on that day, it was en- 
acted by the senate and house of representa- 
tives of the United States in congress assem- 
bled, that, during the present insurrection, 
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the president of the United States, whenever, 
in his judgment, the public safety may re- 
quire, is authorized to suspend the privilege 
of the writ of habeas corpus in any case, 
throughout the United States, or any part 
thereof; and whereas, in the judgment of the 
president, the public safety does requii'e that 
the privilege of the said writ shall now be 
suspended throughout the United States, in 
the case when, by the authority of the presi- 
dent of the United States, military, naval, 
and civil officers of the United States, or any 
of them, hold persons under their command, 
or in their custody, cither as prisoners of war, 
spies, or aiders or abettors of the enemy, or 
officers, soldiers, or seamen enrolled, drafted, 
or mustered or enlisted in, or belonging to, 
the land or naval forces of the United States, 
or as deserters therefrom, or otherwise amen- 
able to militaiy law, or the rules and articles 
. of war, or the rules or regulations prescribed 
for the military or naval services by author- 
ity of the president of the United States, or 
for resisting a draft, or for any other ofEence 
against the military or naval service: Now, 
therefore, I, Abraham Lincoln, president of 
the United States, do hereby proclaim and 
make known to all whopi it may concern, 
that the' privilege of the writ of habeas cor- 
pus is suspended throughout the United 
States, in the several cases before mentioned, 
and that this suspension will continue 
throughout the duration of the said rebellion, 
or until this proclamation shall, by a sub- 
sequent one to be issued by the president of 
the United States, be modified or revoked. 
And I do hereby require all magistrates, at- 
torneys, and other civil officers within the 
United States, and all officers and others in 
the military and naval service of the United 
States, to take distinct notice of this suspen- 
sion, and to give it full efEect, and all citizens 
of the United States to conduct and govern 
themselves accordingly, and in conformity 
with the constitution of the United States and 
the laws of congress in such case made and 
provided. In testimony whereof, I have 
hereunto set my hand, and caused the seal 
of the United States to be affixed, this 15th 
day of September, in the year of our Lord one 
thousand eight hundred and sixty-three, and 
of the Independence of the United States of 
America the eightj'-eighth. (L. S.) Abraham 
Lincoln. By the president, William H. Sew- 
ard, Secretary of State.' The attention of 
every officer in the military service of the 
United States is called to the above proclama- 
tion of the president, issued on the 15th day 
of September, 1863, by which the privilege of 
the writ of habeas corpus is suspended. If, 
therefore, a writ of habeas corpus should, in 
violation of the aforesaid proclamation, be 
sued out and served upon any officer in the 
military service of the United States, com- 
manding him to produce before any court or 
judge any person in his custody by authority 
of the president of the United States, belong- 
. ing to any one of the classes specified in the 
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president's proclamation, it shall be the duty 
of such officer to make known by his certifi- 
cate, under oath, to whomsoever paay issue 
or serve such writ of habeas corpus, that the 
person named in said writ 'is detained by him 
as a prisoner under authority of the president 
of the United States.' Such return having 
been made, if any person serving, or attempt- 
ing to serve, such writ, either by the com- 
mand of any court or judge, or otherwise, 
and with or without process of law, shall 
attempt to arrest the officer making such re- 
turn, and holding in custody such pei'son, 
the said officer is hereby commanded to refuse 
submission and obedience to such arrest, and 
if there should be any attempt to take such 
person from the custody of such officer, or 
arrest such officer, he shall resist such at- 
tempt, calling to his aid any force that may 
be neeessaiy to maintain the authority of the 
United States, and render such resistance 
effectual. James B. Fry, Provost Marshal 
General." 

(9) Letter from the provost marshal gen- 
eral to the defendant, approving N. P. Si- 
monds' appointment by the defendant as re- 
cruiting agent: "War Department, Provost 
Marshal General's Office, Washington, D. C, 
October 13th, 1863. Captain C. R. Crane, Pro- 
vost Marshal, 1st District of Vermont, Rut- 
land, Vt. Captain: I am directed by the 
provost marshal general to acknowledge re- 
ceipt of your communication of the 1st inst., 
nominating N. P. Simonds and George Hop- 
kins as recruiting agents, and to say, in re- 
ply, that their nomination is approved. I 
am, captain, very respectfully, your obedient 
servant, Henry Stone, Ass't Adj't General." 

The defendant further gave evidence tend- 
ing to show that General Pitcher had acted 
under his said appointment as assistant pro- 
vost marshal general for Vermont, from the 
date thereof, and had received and commu- 
nicated to the defendant officially, as instruc- 
tions, papers 3, 4 and 5, above mentioned; 
that the defendant had received a verbal 
order from General Pitcher, to exclude from 
his office all bounty brokers and other per- 
sons not having proper business with the of- 
fice, and to arrest them in case of threats 
or refusal to obey orders; that the defend- 
ant had acted as provost marshal, under his 
said appointment, from the date thereof, hav- 
ing his office at Rutland, in the building be- 
longing to the United States, and occupied as 
a United States court house and post office, 
under a cession of the state of Vermont, un- 
der an act entitled "An act ceding ,to the 
United States exclusive jurisdiction over a 
site for a court house and post office in the 
towns of Rutland and Windsor," approved 
November 18th, 1856; that he occupied two 
rooms therein, one below for the examina- 
tion of recruits, and one in the second story 
for the general business of the office, the 
communication between which was the stair- 
case before mentioned, leading from the pub- 
lie room in the post office; that it was nee- 
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essary for him frequently to pass up and 
clown between the two rooms; that there 
were usually a good many people there hav- 
ing business with his office; that such was 
the case on the day of the transaction in 
question; and that he was then engaged in 
correcting the enrolment and receiving re- 
cruits. The defendant testified further, that, 
after the men above referred to had been 
examined and passed, and had gone up stairs 
to be sworn in, he overtoolc the plaintiff on 
the stairs, going up; that he aslsed the plain- 
tiff if he had any business at the office, and 
he replied that he had not; that the defendant 
then told him the office was very much crowd- 
ed, and thej were very busy, and he wanted 
him to go down stairs; that the plaintiff did 
not move to go, and the defendant said: 
"You are a substitute broiler, and my orders 
are not to allow one in or about my office, 
and I want you to go down these stairs, and 
now;" that tiie plaintiff replied: "I am Hi- 
ram WaRer, of Burlington;" to which the 
defendant replied: "I Isnow who you are, 
. and have Icnown you before," and then shov- 
ed tie plaintiff down stairs, two or three 
stairs at a time, the plaintiflES stopping and 
clinging to the railing; that the plaintiff then 
said: "If you will come out here, Oapt. 
Crane, I will settle this with you;" that de- 
fendant aslted him what he would do, and he 
replied that he would defend himself; that 
the defendant then arrested him, and, to his 
Inquiry what he was arrested for, replied, 
for threatening the defendant in the dis- 
charge of his official duties; and that the 
defendant called on Levi Briggs, a deputy 
sheriff, to talxe the plaintiff to Jail, and, on 
the plaintifPs inquiry by what authority, the 
defendant said, by virtue of the enrolment 
act and his instructions to arrest those who 
threatened him in the performance of his 
duties. The defendant further testified, that 
he understood the above language of the 
plaintiff to convey a threat, and feared the 
plaintiff would assault him when he should 
afterwards be passing up and down in the 
course of his business. He further testified, 
and gave evidence tending to show, that the 
plaintiff had been pointed out to him as a 
bounty broker, and as the one who had come 
with the three men above named, and that, 
at tiiie time of the assault, he supposed the 
plaintiff was a bounty broIier. In this con- 
nection he offered to prove that there was 
a brother of the plaintiff who was a bounty 
broiler, and that he supposed this to be the 
man. This offer was objected 1;o by the 
plaintiff, and excluded by the court, to which 
the defendant excepted. The defendant, al- 
so, introduced the said Simonds as a witness, 
who testified, that the plaintiff did, in fact, 
attempt to negotiate with the authorities of 
Rutland for furnishing the other men 
brought by Norton, to be applied on the quo- 
ta of that town, and professed to have an 
Interest in the disposition of the men. Said 
Simonds, also, denied that he told the plain- 



tiff that he was the only man who could put 
in a recruit through that office, or offered to 
put the man in for ?100, and testified, that 
he told the plaintiff he could go and put the 
man in himself, and he would be well re- 
ceived, but that the plaintiff declined to do 
so, and offered him $25 to do the business. 
He further testified, that he was appointed 
a United States recruiting agent in 1863, re- 
ceiving a premium under the regulations of 
the war department, of September 29th, 
1863, which premium was talcen away in 
July, 1864, but that his appointment was not 
revolted until September, 1864, and that he 
continued, iip to that time, to act as recruit- 
ing agent, and acted In connection with the 
provost marshal's office, and was employed 
by the town of Rutland to assist in filling its 
quota. On cross-examination of Simonds, tiie 
plaintiff sought to prove by him, that he 
was himself, both before and after the 3d 
of August, 1864, largely engaged in business 
at that office, as a bounty and substitute 
brolier, and engaged in procuring and fur- 
nishing recruits for towns and individuals, 
under contract, by which he received one 
sum for the recruit furnished, and paid the 
recruit a less sum; that he, In some in- 
stances, received from the towns the boun- 
ties voted by them for recruits, and then ob- 
tained the recruits as cheap as he could; 
that he made from $50 to $250 each, on the 
men he so furnished, by receiving as their 
bounties that amount more than he paid the 
recruits; that he had proposed to various 
persons, namely, to one William Walker, and 
one Artemas Powers, to go into partnership 
with them in the business of substitute and 
bounty brokers, at that office; that he had 
been in partnership with one Shute, of Bos- 
ton, in the business of furnishing naval re- 
cruits at the defendant's office, for which he 
received $1,000 each, and paid Shute $900; 
that he was, also, in the habit of receiving 
from towns and individuals liable to furnish 
recruits and substitutes, and bringing suit- 
able men there to be enlisted for that pur- 
pose, from $25 to $100 per man for his serv- 
ices in getting them accepted and enlisted, 
and had received these fees in many instan- 
ces, land received $50 from Norton for his ' 
services in getting accepted the other men 
brought by him on this occasion, who were 
enlisted; that, during all this time, he had 
free access to, and intimate communication 
with, the defendant's office; that, in one or 
two instances, where parties bringing men 
had refused to pay him, their men had been 
rejected on the ground that enough of the 
bounty to be received was not to be paid to 
the recruit; and that it was known to the 
defendant that Simonds was so acting as a 
substitute and bounty broker, as aforesaid, 
and receiving premiums and compensations, 
as aforesaid, during the time he was so act- 
ing. To these inquiries, and to the offier to 
prove these facts, the defendant objected, 
but the inquiries were permitted by the 
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court, and the defendant excepted, and the 
answers and the testimony of the witness 
tended to prove the foregoing facts. But the 
witness denied, as did, also, the defendant, 
that the defendant received any share of the 
money so derived; and Simonds further stat- 
ed, that the difEerence between himself and 
a bounty broker was, that his proceedings 
were approved by the department. The de- 
fendant, on his cross-examination, stated 
that he considered a bounty broker to be 
one who was engaged in obtaining and fur- 
nishing recruits at a profit, and who was not 
vouched for to him; if vouched for, be 
should not regard him as a bounty brolter; 
and if vouched for by Simonds, it would be 
sufficient Gen. Pitcher, upon his cross-ex- 
amination, testified, that, after the call for 
500,000 men above referred to was made, the 
recruiting agents received nothing from the 
government; that he (Gen. Pitcher) never 
authorized them, after that, to receive any- 
thing from individuals or from towns; that, 
after the order' of July 19th, 1864, they were 
forbidden to receive any such payments; 
that he knew nothing of Simonds, except 
that he was a recruiting agent; and that 
anything he did after the 19th of July, 4804, 
by which he received pay of towns or others, 
was a matter entirely between him and 
them. 

The plaintiff, in reply, introduced farther evi- 
dence tending to corroborate his statement of 
the conversation that took place between him 
and the defendant on the stairway, at the time 
of the assault, and to contradict the statement 
of that conversation givKi by the defendant, 
and also denied, and gave evidence tending to 
disprove, the statement of Simonds, both as 
to the conversation between him and the plain- 
tife, and as to the plaintiff's taking any part 
in the disposition of the other men brought by 
Norton, and claiming to have any interest in, 
or connection with, them; and also denied, and 
gave evidence tending to disprove, the state- 
ment that he knew the defendant, or called 
him by name, at the time of the assault. 

The defendant claimed as the law of the 
case, and requested the court to instruct the 
jury (1) that the defendant was protected by 
the provisions of section 4 of the act of con- 
gress, approved March 3d, 1863, entitled "An 
act relating to habeas corpus, and regulating 
judicial proceedings in certahi cases" (12 Stat. 
756), and that the court should direct a ver- 
dict for the defendant; (2) that, upon the evi- 
dence, and the law applicable to the case, the 
justification of the defendant was made out, 
and that the jury be instructed to return a 
verdict for the. defendant; (3) that, if the jury 
should find that the defendant, hi the making 
of the assault, and in the arrest and imprison- 
ment, acted in good faith and without malice, 
and in the performance of the duties of his of- 
fice, in obedience to superior orders, as then 
understood by him, and then publicly pro- 
claimed, the jury should return a verdict for 
the defendant; (4) that if the jury should find 



as in point 3, the plahitiff could not recover 
on the first count of his declaration; (5) that, 
if the jury should find that the defendant had 
good reason to believe, from the conduct of the 
plamtiff, and from the information which had 
been communicated to the defendant, that the 
plaintifE was a bounty broker, and that the de- 
fendant did so believe, the defendant, imder 
his orders, was not liable to the plaintiff, in 
this action, for treating him as a bounty broker 
and excluding him from the approaches to the 
defendant's office; (6) that it was not neces- 
saiy to the defendant's justification of the as- 
sault upon the stairs, that he should have an- 
noimced to the plaintiff who he was, or his 
authority for ejecting the plaintiff. The plain- 
tiff's counsel having remarked to the jury, in 
the opening, that the case was one of great 
public importance, involving the vindication of 
the private rights and liberty of the citizens 
against arbitrary miUtaiy power, in compari- 
son with which the plaintiff's individual injury 
became insignificant, and that, in the assess- 
ment of damages, this consideration should be 
attended to, and contribute to enhance them, 
the defendant further requested the court to in- 
struct the jury, that this consideration was not 
an element which they should regard as going 
to increase the damages. 

George F. Edmunds, Edward J. Phelps, and 
Andrew Tracy, for plaintiff. 

Dudley 0. Denison, Dist Atty., Daniel Rob- 
erts, and John Prout, for defendant. 

THE COURT [SMALL.EY, District Judge] 
charged the jury upon the points involved in 
the requests, as follows: That there were cer- 
tain facts about which there was but little, if 
any, dispute; that the defendant was a pro- 
vost marshal, and had an office in a building 
which belonged to the United States, and, at 
the time of the transaction out of which this 
controversy grew, was engaged in the perform- 
ance of his official duties therein; that the 
plaintiff wanted to have a person enlisted as a 
substitute for one Dike, and that he went to 
Rutland, and started to go up into the defend- 
ant's office, aforesaid, for that purpose, and 
was pushed or forced down by the defendant j 
that, after he got to the bottom of the stairs, 
the plaintiff said to the defendant, while still 
in the building: "If you will come down here, 
I wiU show you how I will defend myself," or 
words to that effect; that the defendant then 
told one Briggs, who was standing near, and a 
deputy sheriff, to arrest the plaintiff and com- 
mit him to jail, and that said Briggs did so, 
where the plahitiff was confined a few min- 
utes, when the defendant sent two soldiers for 
him, took him out of jail, and brought him 
back to the buildmg from which he was first 
taken, when a conversation ensued between 
the defendant, the plaintiff, and one Simonds, 
which ended by the defendant's telling the 
plaintiff that he might go, and ordering him to 
be released; and that the defendant claimed 
that the civil law had been suspended in Ver- 
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mont, in cases like this, and that martial law 
had been substituted therefor, and, that if the 
defendant was wrong, he should be tried by 
court martial. THE COURT, after explain- 
ing the difference between civil law and mar- 
tial law, told the jury, that this claim of the 
defendant was unfounded, that the civil law 
was still in force in Vermont, and that, al- 
though the defendant was an officer in the 
military service of the United States, and 
claimed to be acting in his official capacity, the 
plaintiff had a right to seek redress for wrongs 
or injuries such as he claimed to have sus- 
tained in this case from the defendant; that, 
if the jury found, from all the evidence, that, 
when the plaintiff and the defendant met on 
or at the top of the stairs, as described, the 
defendant told the plaintiff to go down, that 
he did not want him there, and the plaintiff 
refused or declined to go, the defendant had 
-the legal right to use so much force as was 
necessary to put him down; that, if the de- 
fendant had good reason to believe, and actual- 
ly did believe, that what was said and done by 
the plaintiff after he was pushed to the bot- 
tom of the stairs, was intended to be or was a 
threat or menace lor the purpose of interfer- 
ing with the defendant in the execution of his 
official duties as provost marshal, or in any 
way to deter him therefrom or molest him 
•therein, the defendant was justified in ordering 
his, the plaintiff's, arrest and detention in the 
manner stated by the witnesses; and that the 
jury, in coming to a conclusion upon that ques- 
tion, should carefully consider aU the circum- 
■Btances, as they appeared from the testimony 
And the surroundings of the parties at the time, 
and, if they were satisfied that such language 
^nd conduct of the plaintiff did amount to such 
threat or menace as before described, they 
would return a verdict for the defendant. 
THE COURT further instructed the jury, that 
the 4th section of the act of congress, approv- 
-ed March 3d, 1863, would not, as claimed by 
the defendant's counsel, of itself protect the 
defendant, or bar the plaintiff from his right 
of action, provided the jury found the facts to 
be as claimed by the plaintiff, as before stated, 
and, for this trial, THE COURT charged, that 
that section was inoperative, and afforded no 
defence; tliat if, imder these instructions, the 
jury should find a verdict for the plaintiff, they 
were bound to give him his actual damages, 
and, if they should think the case required it, 
they might give him exemplary damages; that, 
upon this point they should carefully examine 
all the evidence In the case, and the arguments 
of counsel thereon, and. if, after full considera- 
tion, they found that the defendant, in causing 
the arrest and imprisonment of the plaintiff, 
was influenced by any motive other than the 
honest discharge of his official duty, they were 
at liberty to consider it in making up the ver- 
dict; that this question was peculiarly within 
their province; and that, if they found for the 
plaintiff, they would award him such damages 
as they thought justice required. 
To the refusal of the court to charge as the 
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defendant requested, and to the charge as 
made, the defendant excepted. The jnry re- 
turned a verdict for the plaintiff for ?1,000 

damages. ^ ^ xi, *- 

The district attorney was directed by the at- 
torney general of the United States to bring 
and prosecute a writ of error, hi behalf of the 
defendant, from the judgment of the court, c 
with the consent of the defendant. This was 
done, and the supreme court of the United 
States affirmed the judgment [Unreported.] 



Case No. 17,068. 

WALKER et al. v. DERBY et al. 

[5 Biss. 134.] 1 

Circuit Court, N. D. Illinois. July, 1870.3 

Equity— Pleading as Evidence — Termination 
or Agency— Vendor and Vendee— Rescission 
OF Sale— iNADEQUAor of Considekation- Evi- 
dence. 

1. Where, in a bill to set aside a conveyance 
on the ground of fraud by the defendants, tiie 
complainant calls for the answers of the de- 
fendants under oath as to the actual date of ^e 
execution of a contract relied upon, and tne 
defendants answer under oath tha.t it was not 
executed until a day much later than its date, 
the prima facie evidence made by the instru- 
ment itself is overcome. 

2. In such case the rule applies that the an- 
swer called for under oath is, if responsive to 
the bill, conclusive, unless disproved by two 
witnesses, or by one witness and strong corrobo- 
rative evidence. 

3. The agency of a real estate agent and his 
dutv to his principal ceases upon the delivery 
of the title papers and payment for the prop- 
erty. 

4. After the termination of the agency the 
agents have the same right as any other per- 
sons to deal in the property. 

5. The vendor, in order to set aside the sale, 
must show that such interest was acqmred dur- 
ing the continuance of the agency. 

6 If they afterwards acquire an interest 
from the purchaser, they are under no obliga- 
tions to disclose that fact to the vendor, aJid 
the fact that they do not disclose it to him 
is not a circumstance tending to show fraud or 
bad faith. 

7 The fact that the notes and mortgage se- . 
curing the unpaid portion of the purchase mon- 
ey were by agreement left with the agents m 
escrow, to await the delivery of a quit-claim 
deed from other parties which the vendor had 
ajnreed to furnish, does not change the relation 
of the parties, nor operate to continue the 
agency. 

8 To set aside the conveyance for inade- 
quacy of consideration the price must be so 
small as to strilie the mind at first blush as 
grossly inadequate, and raise the conviction that 
the property was sacrificed. 

9, It is not sufficient to show that certain par- 
ties might, under certain contingencies, give 
more on time, when one object of .the vendor 
was to sell for cash. 

10. The responsibility of the purchaser, and 
the negotiability in the market of the^ secu- 
rities executed by him, may also be considered. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Affirmed by supreme court; no opinion filed.] 
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_11. Where the principal was present and as- 
sisting in the negotiations the rigid rule in re- 
gard to the Telations between principal and 
agent do not apply with full force. 

12. This fact is especially important as to 
the question of adequacy of consideration. 

13. Allegations in a bill against the pur- 
^ chaser prepared by counsel for such agents but 

never signed nor filed, are not important as evi- 
dence against them on behalf of the vendor. 

14. Testimony of witnesses in regard to the 
value of property at an anterior date comment- 
ed upon. 

_ 15. On the question of adequacy of considera- 
tion, its value at a subsequent date cannot be 
considered. The question is as to its actual 
market value at the time of the transaction. 

This was a bill in equity by John J. Walljer, 
executor, and others, legatees of A. P. Hop- 
Mns, late of Mobile, Alabama, deceased, against 
WiUiam M. Derby, S. H. Kerfoot, Isaac F. 
Pierson, and other grantees, to set aside a con- 
Teyanee made by the complainant Walker to 
the defendant Derby in March, 1867, of 32 
acres of land, near the southern limits of the 
city of Chicago. The land is described as fol- 
lows: The east half of blocks one and sis, all 
of blocks four and five, and lots one, two, twen- 
ty-three, and twenty-four of block twelve in 
Pryor & Hopldns' subdivision of the west half 
of the northwest quarter of section 3, town- 
ship 38, range 14, and an undivided half of 
twenty acres of land in the northeast comer of 
section 4, same township and range. 

The substantial allegations of the bill were, 
that the real estate in question belonged, at the 
time of the transaction to the complainants, as 
executor and legatees of A. F. Hopkins, de- 
ceased; that, about the first of March, 1867, 
said complainant, John J. Walker, .employed 
the defendants Kerfoot and Pierson, then do- 
ing business as real estate agents under the 
firm name of S. H. Kerfoot & Co., in the city 
of Chicago, as agents to sell said real estate, 
which employment the said Kerfoot and Pier- 
son accepted; but that said Kerfoot and Pier- 
son, disregarding their duty in that regard, 
and taking imdue advantage of the trust and 
confidence reposed in them, made a corrupt 
agreement with Derby whereby they sold said 
land to Derby at a grossly inadequate price, 
with a corrupt and sepret imderstanding and 
agreement between said Kerfoot and Pierson 
and Derby, that they (Kerfoot and Pierson) 
were to have and take one half of the said 
lands, at the price for which they sold the 
same to the said Derby, and that said Walker, 
being misled by the confidence he had reposed 
in the said Kerfoot and Pierson as agents for 
said complainants in that behalf, consummated 
and completed the sale thus fraudulently made. 
Derby, Kerfoot and Pierson, and divers other 
persons, who had purchased portions of the 
land, were made defendants, and their answers 
called for under oath. In their answers Ker- 
foot, Pierson and Derby explicitly deny the 
charges of corruption and fraud made in the 
bill, and insist that Derby was the sole pur- 
chaser of the land in question, without any 
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fraud or secret agreement as charged in the 
biU. 

Hill & Dale, for complainants. 
■ Monroe & McKinnon and O. Beckwith, for 
defendants. 



BLODGETT, District Judge. The undisput- 
ed facts shown by the evidence are substan- 
tially these: That the testator, A. F. Hopkins, 
died in December, 1863, at Mobile, Alabama, 
and by his will appointed said John J. Walker 
and one W. G. Jones his executors. Both of 
said executors qualified; but Jones, on the 6tb 
of February, 1867, resigned his executorship, 
leaving the said Walker sole acting executor. 
By the terms of the wiU the estate of the tes- 
tator was to be divided between his wife and 
children, and the will empowers the executors 
"to sell and convey all the houses and lots of 
the testator in the city of Mobile, and aU other 
lots, wherever situated, on such terms and at 
such times as the said executors shall deem 
most advantageous to the estate." 

After granting this power, the testator pro- 
ceeds to state: "I have the title to about 36^ 
acres of land at, and adjoining the city of 
Chicago, in the state of Illinois; but my daugh- 
ter, Maria Walker, has an undivided interest 
in them of two acres, and my son-in-law, John 
J. Walter, has an undivided interest of twO' 
and one-half acres in that part of my land be- 
longing to J. W. Pryor and myself, and for 
which' the said Walker holds my written con- 
tract." 

Said testator, Hopkins, had owned said lands 
since 1853. They were unimproved and im- 
productive. About the 1st of March, 1867, the 
Hopkins estate was in pressing need of money 
to pay debts which could no longer be post- 
poned or delayed; and Walker, as executor, 
was under the necessity of sellhig either some 
improved real estate in the city of MobUe, or 
this property in Chicago. The firm of Rees & 
Kerfoot had been, from 1855 to 1860, to some 
extent, the agents for the owners of said lands, 
and in 1865 some correspondence in regard to 
the value and salability of this property had 
passed between Walker, and S. H. Kerfoot & 
Co., who, on the dissolution of the firm of Bees 
& Kerfoot, succeeded to the agency of this 
property. Walker came to Chicago about the 
1st March, 1867, for the purpose of selling said 
lands, and placed of the business in the hands 
of S. H. Kerfoot & Co., his chief acquahitance 
being with Mr. Kerfoot, Walker wished tO' 
sell for cash, and Kerfoot advised him that he 
could not do so without great sacrifice, and 
told him that it was a bad time to sell; and 
that he had better wait until spring opened, 
and until navigation and business again re- 
vived prices. Walker then suggested that if 
he could make a loan of $10,000 to meet his 
necessities, and secure the same on this prop- 
erty, he would delay selling; but Kerfoot in- 
formed him that it would be impossible to- 
negotiate a loan on such security in this city, 
the land lying outside, and being unimproved. 
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They visited the land and concluded to put it 
in the market at $1,000 an acre, cash. Ker- 
foot stated that he knew of only one man -who 
-would he likely to make the purchase, and that 
was Derby the defendant. He introduced Der- 
by to Walker, stating as his reason for making 
the proposition to Derby, that Derby had lately 
been dealing in lots in that vicinity, and had his 
eye on investments in the southern part of the 
city, and that Derby havhig lately sold his 
house and lot for $45,000, had the means to 
buy if he chose to do so. Walker and Derby 
had much negoUathig together, which finally 
resulted hi a written agreement between them, 
bearing date on the 6th day of March, 1867, 
by which Walker, as executor of Hopkins, 
agreed to seE the land hi question to Derby for 
$25,600; §8,200 in cash and the balance in three 
equal annual payments, with interest at six 
per cent, Walker to give a clear and perfect 

title. 

Walker had an abstract of title prepared, 
which was examined by H. S. Monroe, Esq., 
an able lawyer in this city, on behalf of Derby, 
who pronounced the title satisfactory. 

About this time Derby manifested some re- 
luctance to close the bargain and became crit- 
ical and captious in regard to the title, and 
finally hisisted on a quit-claim ^deed from the 
legatees in addition to Walker's deed as es- 
ecutor, this Walker promptly agreed to furnish, 
and it was agreed that the notes for the de- 
ferred payment should remain in Kerfoot's 
hands until said quit-claim deed was duly ex- 
ecuted and delivered. On the 19th of IMarch 
the transaction was consummated by the execu- 
tion and delivery to Derby of a full covenant 
warranty deed from Walker as executor and 
trustee under the last will and testament of 
A. F. HopMns, and the execution to Walker as 
executor by Derby of the notes to be given for 
the deferred payments; also, a trust deed on the 
premises sold to secure the payment of said 
notes. The deed and trust deed were duly de- 
livered, and Derby paid to Walker the cash 
payment of §8,200, and the notes, as had been 
stipulated, were left hi the hands of K«:foot. 
The deed and trust deed bear date on the 16th 
of ilarch, but were not delivered nor the money 
paid until the 19th, when the deeds were duly 
recorded. On the same day Kerfoot & Co. ren- 
dered to Walker their bill for services, com- 
missions and disbursements about the sale and 
theh: agency in that behalf, the item of "com- 
missions" behig $711. On the 30th of May, 
1867, Walker delivered a quit-claim deed to 
Derby, and became entitled to the delivery of 
Derby's notes. A new arrangement was, how- 
ever, entered into between Walker and Derby, 
by which said notes were paid hi full by Der- 
by's paying $10,000 cash and conveying certain 
real estate in section thirteen, just west of the 
then city limits, whereupon said notes were de- 
livered to Derby and the trust deeds duly re- 
leased by the trustee. Some time hi Septem- 
ber, 1867, an agreement m writing, bearing 
date March 19, 1867, between the said Derby 
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and the said Kerfoot and Pierson, was filed for 
record m the oflice of the Recorder of Cook 
county, whereby Derby, in consideration of 
$375 in cash, agreed, in substance, to sell and 
convey to Kerfoot and Pierson one-half of the 
real estate bought of Walker, on payment of 
half of the money Derby had paid down to 
Walker, and the securing of one-half of the de- 
ferred payments by trust deed on said one-half, 
payable at the same time Derby's payments to 
Walker matured; said agreement to be consum- 
mated on or before the 1st of September, 1S67. 

It is also shown by the proofs and not de- 
nied, that a difficulty arose between the parties, 
Kerfoot, Pierson and Derby, in regard to the 
completion of this contract, and that a bill in 
chancery for a specific performance thereof 
was prepared by the solicitors of Kerfoot and 
Pierson, but which was hi fact never filed, the 
matter having been compromised without suit. 

So far the facts are undisputed. The com- 
plainant contends further that the price for 
which the land was sold was grossly inade- 
quate and much below the price at which it 
could have been sold, If due exertions had been 
made in good faith by Kerfoot & Co., as they 
were in duty bound to do. Much evidence has 
been adduced by both parties upon this point. 
Indeed, the bulk of the evidence taken is upon 
this question of hiadequacy of price, and the 
neglect or refusal of Kerfoot & Co. to obtain 
or consider offers from other persons than 

Derby. 

There is really no disagreement between coun- 
sel in regard to the principles of law which 
govern this case; the only difference being as 
to whether the facts proven by the record make 
up a proper case for the applications of those 
principles. The rule of law governing the rela- 
tions between principal and agent m regard to 
transactions of this character, is too well known 
and too familiar to require the citation of au- 
thorities. Perhaps it has nowhere .been more 
clearly and concisely stated than hi the opin- 
ion of the learned Chief Justice Breese of this 
state, in the case of Kerfoot v. Hyman, 52 
ID. 512. He states the rule as follows: "It 
is well seH:led that an agent employed to sell 
land cannot himself become the purchaser, and 
he is held to the strictest fairness and mteg- 
rity, and bound to act in the utmost good faith." 

As I have before stated, the defendants, Ker- 
foot, Pierson and Derby, have each, as re- 
quked in the bill, answered under oath, and 
all have broadly and unequivocally denied that 
there was any agreement between them, by 
which Kerfoot and Pierson were to. have an 
interest of any kind in the land at the time 
the. sale was made by Walker to Derby; and 
while they admit the agreement for the pur- 
chase of one-half of said land as set fortii in 
the bill, they insist that the said agreement was 
in fact made some time after the said 19th of 
March, but before the 30th of May, 1867, when 
the quit-claim deed was made. It is hisisted 
by the complainant that the portion of the 
answers setting up the time when this agree- 
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ment was made is not responsive to the bai. 
It is true, the answers of the said defendants 
to the fourth specific interrogatory of the bill 
only admit that defendants executed an agree- 
ment of the tenor effect and date set up in 
the bill, but it is equally true that the char- 
ging part of the bill alleges a cornipt agree- 
ment between the parties, Derby, Kerfoot and 
Piei^on, during the negotiation and the sale, 
and' a sale at an inadequate price by reason 
thereof; and it clearly was the duty of the 
defendants to answer all the charging parts of 
the bill. Certainly, the time when Kerfoot and 
Pierson acquired an interest in the said land 
was the most material part of the complain- 
ants* ease, as made by the charges in the bill. 
The position of the complainant, that the part 
of an answer of the defendants which states 
when the agreement was in fact made, is not 
responsive to the allegations of the complain- 
ants, seems to be pressing the question of ir- 
responsiveness to a degree of nicety not justi- 
fied by the authorities which have been quoted. 
The complainants in this ease had either to 
pi-ove the allegation upon which they relied for 
setting aside the sale complained of, by rest- 
ing upon the prima facie evidence which the 
written instrument between Kerfoot and Pier- 
son and Derby fm-nished, as to the time when 
it was actually executed, or to put in testimony 
establishing that tune as a matter of fact. 
They have chosen to call testimony, and the 
testimony they have thus elected to call is that 
of the defendants themselves. The law is well 
settled by the supreme court of the United 
States in regard to the effect of an answer in 
chancery under oath. In the ease of Union 
Bank of Georgetown v. Geary, 5 Pet. [30 U. 
S.] 99, the rule was laid down, that the an- 
swer of the defendaits, called for under oath, 
if responsive, is conclusive, unless disproved by 
two witnesses, or one witness and strong cor- 
roborative evidence. The same principle is al- 
so fuUy adopted by the same court in Carpen- 
ter V. Providence 'W'ashington Ins. Co., 4 How. 
![45 U. S.] 185; Parker v. Phetteplace, 1 Wall. 
168 TJ. S.] 684; Tobey v. Leonards, 2 Wall. 
[69 U. S.] 423. In this case, the witnesses 
'Called by the complainants, namely, the de- 
fendants themselves, deny the allegations, point- 
-edly and directly. They state explicitly, that 
-jio such agreement as is alleged was entered in- 
to by themselves at the time the sale was pend- 
ing, and not until long after it was consum- 
jnated, and unless such an agreement was made 
at the time charged, the complainants have 
failed to make out *heir case. 

Having, then, failed to prove the case al- 
leged in the bill by the evidence of the defend- 
ants themselves, it becomes incumbent upon the 
complainants to establish the facts alleged by 
two witnesses, or at least one witness and 
Strang corroborative circinnstances. The rec- 
ord fails to show us any witness who has tes- 
tified in r^ard to the time when this contract 
was made, save the defendants, who are called 
upon to answer under oath, and have answer- 
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ed, stating that this time was long after the 
sale between Derby and Walker, and long aft- 
er the time stated in the bill. 

There is, then, left on the record, only the 
presumption arismg from the date of the agree- 
ment, which is explained away by the answer 
of the defendant, and which esjlanation must 
be accepted as trae, and some other circum- 
stances of a somewliat suspicious character, 
which are relied upon by the eomplahiants as 
establishing the facts upon which they dahn to 
recover. These circumstances I shall allude 
to hereafter, but pass from them at present, 
to say, that I shall assume as an established 
fact, from the evidence, that the agreement be- 
tween Kerfoot and Pierson and Derby, which 
bears date the 19th of March, and which is 
set up in the complainants' bill, as the fraud- 
ulent agreement on which they elaun relief, 
was in fact, made some considerable time after 
that date, and was so dated for convenience, 
as stated in .the answers. 

The material question, then, is, when did the 
employment of Kerfoot & Co., as agents of 
Walker, to sell this land, cease? The evidence 
shows, that they -rendered their biU and were 
paid by Walker for their services on the 19th 
of March. What was the duty which they 
had undertaken^ to perform? Obviously, accord- 
ing to the statements of the bill, to find a 
purchaser and effect a sale of the land in ques- 
tion. Had they not done this? They had 
brought Derby and Walker together. The terms 
of the sale had been agreed upon, the deed 
from Walker to Derby had been executed. 
Derby had made his cash payment of the pur- 
chase money to Walker, and had executed his 
notes and trust deed securing their payment. 
The trust deed had been delivered and record- 
ed, and no act that I can think of remained 
to be performed by Kerfoot & Co., as real 
estate agents, in connection with the transac- 
tion. It is true they still held Derby's notes, 
which were not to be delivered to Walker imtil 
he delivered to Derby the quit-claim deed of 
himself and the other legatees of Hopkins; 
but were they, for this purpose, anything more 
then mere stake-holders? 

It was no part of their duty or function as 
agents for Walker to hold his pledge that he 
would keep his promise and word with Derby 
in reference to this quit-claun deed. But 
much of the importance of this relation assum- 
ed by them in connection with the holding of 
their notes, depends, perhaps, upon the relation 
which the quit-claim deed bears to the title 
itself; and in ordor to fully appreciate this, it 
becomes necessai-y to review the testimony for 
a moment, bearing upon the capacity in which 
Walker was acting, and his own relations to 
the title to the land he was selling. It will 
be remembered that the will gave Walker, as 
executor, the most ample power to seU and con- 
vey the real estate of the testator. The bill 
alleges, and the testimony shows, that Walker 
and his wife, Maria, were each entitled to one 
quarter of the said Chicago land, but the evl- 
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denee of their tJHe was not tliea on record in 
the recorder's office of Cook county, and Derby 
and Ms counsel, Monroe, both tesK^ that they 
had no idea of the existence of such interest 
At the time of the purchase. 

Walker's wife was a legatee under tha 
will, and the presumption is, that when 
talker spoke of his interest in the land, he 
was understood to refer to the interest of 
liis wife, under the will, rather than to the 
secret interest manifested by the unrecorded 
deed between himself and Hopkins. Pryor's 
■evidence shows that the two acres, and the 
two and a half acres, alluded to in the wiU 
■of Hopkins, as belonging to Walker and 
wife, pertained to anothe;: tract of land. T 
consider this fact as clearly proven, that the 
allusion in the will to the interest of Walker 
and wife in the tract of land near Chicago, 
Is to another parcel of land purchased by 
Pryor and Hopkins from John Wentworth, 
the title to which had been forfeited. Walk- 
■ev testifies that it had become necessary to 
raise $10,000 out of the property of the es- 
tate, to" meet pressing liabilities, and he came 
to Chicago to sell the property, -as a part of 
the estate. His previous correspondence 
with Kerfoot alluded to the property as the 
property of the estate. The abstract of title 
.exhibited by him, showed the title in A. F. 
Hopkins, deceased, and no one else. There 
was no evidence of record, or in the abstract, 
that Walker or his wife had any interest or 
title in the property which Walker proposed 
-to sell. I presume that in the negotiation 
with Kerfoot and Derby, Walker made the 
:same explanation, in regard to the land al- 
luded to in Hopkins's will, which Pryor has 
made in his deposition, showing and stating 
in that explanation, that the land mentioned 
in the will, as owned by Walker and wife, 
was not a part of the land that he was then 
■selling. When Walker had agreed upon the 
terms of sale with Derby, he signed a memo- 
randum agreement, on the 6th of March, as 
the executor of the estate of Hopkins. His 
■deed to Derby, of the 16th of March, pur- 
ports to convey the entire estate, under his 
power as executor of the will. He took the 
notes for the purchase money, as executor, 
and that, too, in such amounts that they 
-could not be divided conveniently between 
himself and wife, in their own right, and 
the estate of Hopkins, but took them in 
^ross amounts, without reference, apparent- 
ly, to any interest which he and his wife 
now claim to have had in the property, at 
the time of sale. Moreover, Mr. Monroe, 
an able and experienced real e&tate law- 
yer, in this city, passed upon the title, as 
shown by the abstract, and found the title as 
shown by the abstract to be in A. F. Hop- 
kins. Oould parties dealing with Walker, 
have supposed he was dealing in any other 
capacity than as executor, and that the es- 
tate for which he was executor, owned the 
entire property he was selling, and that the 
only party to be benefited by the sale, was 
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the estate of Hopkins? It is to be bome in 
mind that Walker was in no need of money 
for his own purposes; the only pretext for 
selling the property was to raise money for 
the estate. Walker says, that he spoke to 
Kerfoot about the interest he and his wife 
had in the land, and asked if a deed. from 
them would not be necessary, to which Ker- 
foot replied, that the quit-claim deed would 
make that all right. This was evidently at 
the end of the transaction, after the quit- 
claim deed had been agreed upon, and was 
not thought of or mentioned by Walker, un- 
til the deed of Walker had been prepared, 
and, in fact, was probably executed. In the 
light of these facts, I can but believe that 
the quit-claim deed insisted upon by Derby 
was a mere matter of super-caution on his 
part, induced, probably, by the experience of 
himself or others in dealing with executors 
and trustees, and the numerous litigated cas- 
es that had been developed in Chicago in ref- 
erence to that class of interests. 

To my mind it is perfectly clear, under the 
evidence, that the parties all considered the 
title made by Walker as executor to he am- 
ple. Derby insisted upon the quit-claim 
deed as an act of ratification atid estoppel 
against the legatees; and Walker, on his 
part, on its being suggested to him, promptly 
agreed to obtain it. The notes were left in 
Kerfoot's hands because Walker was willing 
to give a guarantee or pledge for the fulfill- 
ment of his promise in that regard, and be- 
cause he had had some conversation in 
which suggestions had passed between him- 
self and Derby, that Derby might soon be in 
a condition to cash the notes, or some part 
of them. Walker had, therefore, no occasion 
to take the notes away. If he expected to 
raise money on them, by hypothecation or 
otherwise, he could best do so in Chicago, 
where Derby was known. It was, therefore, 
convenient for him to leave these notes in 
the hands of Kerfoot as an earnest of his 
willingness to comply with the terms exacted 
by Derby. 

Concluding, then, that this quit-claim deed 
was not deemed necessary by the parties to 
pass the title, I can but believe that Kerfoot 
and Pierson's agency terminated upon the 
execution and delivery of the deed from 
Walker as executor, and that the parties so 
treated and deemed it. When the agency 
was at an end they had the same right, as 
against Walker, to deal in this property as 
any other persons. The mere fact that they 
had been engaged as agents for Walker in 
negotiating the sale to Derby did not estop 
or preclude them, for all time, from making 
an advantageous purchase of the property. 
After the transaction between Walker and 
Derby was at an end, and their relations as 
agents ended, there was nothing more to be 
done by Kerfoot and Pierson in reference to 
the matter. They had found a purchaser. 
Walker had, by the money raised from the 
sale, relieved himself of the pressing neces- 
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sity vrhich brought him to Chicago. He had 
given a deed ample, under the power in- 
vested in him as executor, to pass the entire 
property, and it seems to me that there was 
no longer anything for Kerfoot and Pierson 
to do in the transaction as agents for com- 
plainants in regard to the sale which they 
had undertaljen to obtain for them. There- 
fore, their agency was at an end. They had 
fulfilled their agreement and had performed 
all the duty which the law would imply 
against them from the terms of their em- 
ployment. They had been paid, which 'is 
usually accepted as the best evidence that 
the undertaliing had terminated and the re- 
lations ended. 

In disposing of this question as I have, I 
have, in my estimation, substantially dis- 
posed of the case, for, unless the complain- 
ants show that Kerfoot and Pierson acquired 
their interest in the property during the con- 
tinuance of their agency, the whole fabric of 
the complainants' ease falls; but, as much 
labor has been bestowed by the counsel, and 
much stress laid upon circumstances shown 
in the evidence, which they claim establish 
the allegations of the bill, in regard to the 
corrupt agreement charged against the prin- 
cipal defendant, I must, in Justice to the 
counsel and to myself, take a few moments 
to review the testimony. 

In this branch of the case the evidence as 
to the inadequacy of the price of the prop- 
erty is important mainly as a circumstance 
tending to show the bad faith of the agent 
in sacrificing his principal's property for his 
own purposes. I have, therefore, looked 
carefully over the evidence as to the point 
of inadequacy of price, and must say that I 
fail to find in the record any convincing 
proof of such inadequacy. It is true that 
some of the witnesses for the defendants 
placed a larger estimate upon the value of 
the property at the time it was sold to Derby 
than what it was actually sold for; but we 
must bear in mind that this property had no 
fixed market or regulated value. Its value, 
as stated by several of the witnesses, both 
for the complainants and defendants, was 
what is termed speculative or prospective, 
depending upon the growth and development 
of the city to which it lay contiguous, and 
also depending upon the fact whether that 
growth should be in the direction of this 
property. Here was a growing city. This 
property lay near the southern limits. It 
was a problem to be solved only by time, 
whether the city would expand, if at all, In 
the direction of this property, or whether 
its growth would be to the west or to the 
north, where there was an unlimited area. 
It was, therefore, a doubtful proposition 
whether this property would or would not 
advance in value. Was it not, looking at it 
from the standpoint of witnesses or purchas- 
ers at the time of this transaction, as much 
a matter of probability that it would decline 
in value as that it would advance? I cannot 



shut my eyes, nor do I think the court ought 
to do so, to the fact that the unimproved sub- 
urban property of the city of Chicago has, 
within a few years, declined to such an ex- 
tent as to be almost valueless, or, at least, ut- 
terly unsalable,^ and then advanced within a 
short time so as to be in great demand 'at 
unprecedented prices. 

The witnesses on the part of the complain- 
ants who testified as to the largest values are 
Andrews and Pryor; and in regard to these 
witnesses, I must be allowed to say, that I can 
but believe, from their testimony, that their 
judgment as to the value of this land in the 
early part of March, 1867, is largely colored by 
subsequent' transactions, and the advance in 
the property, which no one at that time had 
any valid reason for anticipating. So, too, of 
several of the other witnesses on the part of 
the complainants, who fixed the value upon 
the property; and I might say, in this connec- 
tion, that the value which they fixed is not so 
largely in excess of the price at which the 
property was sold as to strike the mind, at first 
blush, as grossly inadequate. 

The rule laid down by the courts in deter- 
mining this question of adequacy or inadequacy 
of price, is, that the price must be so small as 
to strike the mind, in the light of the testimony, 
at first blush, as grossly inadequate, and raise 
the conviction that the propeity was sacrificed 
in the market for a price less than its actual 
value. Let us review this testimony for a mo- 
ment Andrews says that he would have paid 
$1,000 an acre, and perhaps §1,200 an acre, for 
that portion of the land lying east of State 
street, and Pryor fixes the value of the land in 
the light of his subsequent inquiries in April, 
and some correspondence which he had in Feb- 
ruary, at $1,500 per acre. Pryor, however, be- 
tween April and June, according to his own 
testimony, sold his own land, in the same sub- 
division, at less than $1,200 per acre; and 
Andrews, while he says that he would have 
purchased that portion which lies east of State 
street for $1,000 per acre, and perhaps would 
have gone higher, at the same time admits that 
his ability to purchase depended upon whether 
he should succeed in enlisting a relative of his 
in the venture. So that the testimony of these 
witnesses— and they are the only ones whose 
testimony is relied upon strenuously on the 
part of the complainants— fails to show that 
they, if they had had the money, would have 
paid much, if anything, over $1,000 for the por- 
tion of the land lying east of State street; and 
all the testimony concurs in establishing the 
fact, that the land lying west of State street, 
being an undivided interest, and being in a 
less desirable locality, would have brought a 
much lower price in the market It will be 
borne in mind that this land sold for about 
$875 an acre in gross, including the streets. 

Now, we must also bear in mind that Walker 
was here for the pm'pose of raising money to 
meet the liabilities of the Hopkins estate; that 
it was desirable for this purpose not only that 
he should sell the land for a good price, the 
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highest he could obtain in the market, but that 
he should also sell it to a purchaser -whose paper 
would have a marketable value here or wher- 
ever he should have occasion to raise money; 
and I think, in view of the fact that Derby 
was shown to be a man of large wealth in this 
community. Walker would naturally have con- 
sidered him a desirable purchaser, and justify 
hhnself for deducting $100 or $150 per acre 
from a speculative price. 

In the light of aU these circumstances, taking 
complainant's testimony alone, it seems to me 
that the proof does not show any such gross ^ 
inadequacy of price as to raise the presumption * 
of unfau: dealing. But to meet this testimony 
on the part of the complainant, the defendants 
introduce the testimony of six witnesses, all of 
whom are well known to the court, and in 
whose safe, cautious business habits and judg- 
ments the court has much confidence. All of 
them testify, substantially, that this property 
was not worth in the market any more than 
Derby paid. 

In connection with this testimony, I will also 
allude to the fact that "Walker was himself 
present and negotiating this sale, and I doubt 
whether the rigid rule in regard to the rela- 
tions between agents and principals should ap- 
ply with its full force to a case where the prin- 
cipal is on the ground and has an opportunity 
to understand the situation for himself. It is 
true that this furnishes no reason why Ker- 
foot should enter into a corrupt and secret 
agreement with Derby by which they should 
acquire an interest in the property imknown 
to Walker, and while acting as his agent; but 
upon the adequacy or inadequacy of price as a 
circumstance tending to prove this secret 
agreement or establish this theoiy on the part 
■of the complainant, it seems to me a pregnant 
fact, because. Walker being here, and having 
the means of making inquiries touching the 
value of this property, must be presumed to 
have acted as much upon his own judgment as 
upon that of Kerfoot, in regard to whether it 
was best for him to make the sale of this proper- 
ty at the price which Derby was willing to buy 
it for, or forego the sale and make provision 
for the necessities of the estate out of Mobile 
property. He was to be the judge. He did 
not rely upon Kerfoot and Pierson in regard to 
the expediency of selling at the price which 
Derby offered. He could have repudiated 
Derby's offer and refused to sell the property 
at the price offered. He was not obliged to 
accept the proposition unless his judgment so 
dictated. 

In connection with the same class of testi- 
mony, I must also consider the fact that it is 
alleged in the bill, and there is some proof in 
the record to show, that Kerfoot did not com- 
municate to Walker all the offers which had 
been made to him. It is alleged that Andrews 
had made an offer for the purchase of this 
property, and that Kerfoot did not communi- 
cate that to Walker. In reference to the testi- 
mony in regard to Andrews' offer, it will be 
borne in mind that Walker was anxious to sell 



for cash; that Andrews left the city upon a 
problematical and doubtful suggestion that he 
would purchase, or might purchase, IE he could 
get a relative of his interested with him, there- 
by clearly conveying the idea to Kerfoot's 
mind that his purchase, or ability to purchase, 
was contingent upon what should transpire 
when he should be able to see the person from 
whom he expected to raise money; and I can 
but look upon the testimony of Andrews, in 
that regard, given at. this late day, as to his 
intentions and purposes at that time, as being 
given more in the light of his judgment, in 
looldng backwards from the present, rather 
than in looking forward from the time when 
the land was sold. 

Andrews had made some investments in the 
locality of this property* He says that he 
was desirous of purchasing it, but the evi- 
dence shows that there was an area of many 
thousand acres of land adjoining and contigu- 
ous to the southern limits of this city, all in 
the market, all speculative property, all hav- 
ing only a prospective value, and the mere 
fact that twenty or thirty acres of this land 
was purchased by some one else in the ab- 
sence of Andrews, when there were other 
tracts that he could have purchased for the 
same price, or even at a lower price, does 
not, of itself, seem to me to prove that An- 
drews would necessarily, if he had succeeded 
in interesting his relative and returned to 
Chicago, have purchased it at any higher 
price than Derby did, when he found hunself 
brought in contact with Walker, or became 
possessed of the information that Walker was 
under the necessity of selling and was deter- 
mined to sell at some price or other. 

But it is alleged, also, as another circum- 
stance tending to show this fraudulent com- 
bination on the part of these parties, that 
Kerfoot and Pierson's interest in the prop- 
erty was concealed from Walker. The force 
of this circumstance falls to the ground as 
testimony, when I have disposed of the main 
facts in the case, that this pinchase was not 
made until the termination of Kerfoot and 
Pierson's agency in the transaction. If they 
had the right to make the purchase, they 
were then under no obligation to expose their 
transactions in a business matter to Walker 
or any other person. They had the right, if 
they saw fit to do so, to keep it concealed, 
although there is no evidence, to my mind, 
of any concealment other than what other 
business men would have made under simi- 
lar circumstances. 

It is again claimed that the bill that was 
prepared by Kerfoot and Pierson cuts an im- 
portant figure as evidence, and that the state- 
ments in that bill are conclusive evidence as 
admissions of parties to show that this secret 
agreement existed between Derby and Ker- 
foot from the inception of the negotiations 
with Derby, and the complainant's counsel 
have seized upon the allegations in that 
bill, that "there was a verbal agreement which 
was subsequently, on the 19th of March, re- 
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duced to writing," as unanswerable evidence 
in support of this case. It was admitted on 
tlie trial, and also appears in eyldence, that 
this bill was never filed; that differences 
arose between the parties, and the matter 
was placed in the hands of counsel by Pier- 
son, and the bill drawn. It never was signed 
by Kerfoot or Pierson, and, in fact, Kerfoot 
was not in the United States at the time the 
bill was drawn. It was made in antagonism 
to Derby's interest, for the purpose of mak- 
ing out a case against him. And the bill 
Is evidently, as against Pierson, nothing but 
the work of counsel, without ever having 
been revised or corrected, or especially adopt- 
ed by the complainants therein, or either of 
them. I therefore attach no importance to 
this bill as a matter of evidence in this case. 

It is true there are some eiremnstances in 
the case which might go far to raise sus- 
picions in the minds of the complainants tbat 
the dealings with them had not been entirely 
frank. 

The date of the agreement, and the fact 
that the information came to Walker from 
Pryor, and perhaps from other interested 
parties, shortly after the sale, that he had not 
been fairly dealt with, were calculated to 
raise a suspicion in the mind of "Walker; but 
where is there upon the record any conclu- 
sive and tangible proof of which the mind 
of the court can take hold, as satisfactorily 
establishing the main allegations in this bill, 
as against the presumptions of innocence 
which the law raises in favor of parties thus 
-charged, and their denial under oath of the 
charges against the"n. So far as the present 
price of this property and its rise in value 
or price after the sale are concerned, they 
are circumstances which can have and should 
•have no weight with the court. It is a part 
of the history of this city, and the court can- 
not close its eyes to the fact that there were 
■extraordinary rises in real estate in and about 
the city between the 1st of March, 186T, and 
October, 1868, and it is undoubtedly true 
-that this property partook of that advance, 
-so as to increase fivefold, if not more, in that 
interval. But the main question really is. 
Was this property sold for less than its mar- 
ket value at the time of the ti*ansaction be- 
tween Walker and Derby, and was it so sold 
•at the corrupt instance of Kerfoot and Pier- 
son? 

In view of all the proof in the record, I am 
compelled to say that there is not sufficient 
evidence to satisfy my mind that it was at 
that time worth any considerable sum more 
than the $875 which Walker realized per 
acre for it. It is true, some witnesses say 
that they might have paid ?1,000 or $1,200 
an acre; but is it to be presumed that if these 
witnesses had been brought in contact with 
Walker, and found that Walker was deter- 
mined to sell, they would have paid him more 
-than Derby did? If we are to disturb real 
■estate ti-ansactions of this city, because of un- 
precedented and unparalleled advances in 



price immediately after the sale, there is 
hardly a title here that could withstand the 
test of a judicial investigation. 

In view, then, of all these considerations, 
I shall find for the defendants and dismiss 
the bill. 

This case was carried by appeal to the supreme 
court, and the decision of the court below aflfirmed 
by a divided court, at the December term, 1871, 
no opinion consequently being filed. 
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WALKER V. FORBES. 

[3 App. Com'r Pat. 428.] 

Circuit Court, District of Columbia. Jan. 3, 
1861. 

Patents fob Inventions — PRioRiTr of Applica- 
tions— Laches— Examination OP WlT- 
ness-t^Waiveb op Notice. 

[1. One who was present at the examina- 
tion of witnesses by consent cannot complain 
that he was not notified of such examination.] 

[2. In an interference ease it appeared that 
one party made a model of the invention in dis- 
pute before the other made any model or 
drawing thereof, though the latter had previous- 
ly described it verbally to three persons. Edd, 
that the former first perfected the invention.] 

[3. W. perfected his invention by May, 1859, 
and then made a drawing thereof, but did not 
apply for a patent till July, 1860, nearly a year 
after F. had applied for a patent for the same 
invention, and after a patent had been issued 
to F. No excuse was given by W. for the de- 
lay. Held, that W., though the first original 
inventor, had no rights in the invention as 
against F.] 

In the matter of the interference between 
WiUiam H. Walker, applicant for a patent, and 
Elias Forbes, patentee, for improvements in 
the capstans to drain ploughs. 

DUNLOP, Chief Judge. The hivention in 
this case claimed by both parties is admitted 
to be the same, and the questions to be de- 
cided are, 1st, who was the first original in- 
ventor, and if Walker was, 2nd, whether by 
neglect to apply for a patent till a patent had 
been granted to Forbes, also an original inven- 
tor for the same invention, Walker has not lost 
his right now to daim a patent. But a pre- 
liminaiy objection to evidence is first to be 
settled. Mr. Alexander, of counsel for Walk- 
er, insists that the depositions of Jas. Cleeland 
and David Hull, taken before Mayor Creighton, 
on the 24th Sept., 1860, must be excluded, be- 
cause no notice was given to Walker, by Forbes 
or the officer taking the depositions, and the 
officer did not certify and annex the notice 
when he returned the depositions to the patent 
office. This question was before me in the 
case of Gibbs v. EUithoip [Case No. 5,383], de- 
cided by me, on appeal from the patent office 
m Sept., 1859. In that case to which I now 
refer I then said: "The force of Low's evi- 
dence relied on by the commissioner is felt 
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by Gibbs' counsel, and it is objected to, as not 
taken according to tbe rules of the office. No 
notice, it is said, was served on Gibbs, and 
no proof of servic§, certified by the officer tak- 
ing the deposition, and returning it to tbe 
office. Tbe object of notice is to bring tlie ad- 
verse party before tbe examining officer, and 
to ^ve blm tbe opportunity, if lie pleases, to 
a-oss-examine the witnesses. But if the ad- 
verse party voluntarily comes, and is present 
at the examination, and cross-examines, notice 
and proof of it are of no account. Tbe sub- 
stance is obtained, and tbey are mere form, 
tecbnicality, and nothing more. The 90th rule 
of tbe office applies to and covers such formal 
defects." 

In the present case, Walker and his counsel 
were both present at tbe examination of the 
witnesses, and, besides, the depositions were 
taken by consent; and these facte are certi- 
fied by Mr. Creighton, in Ms return. If there 
was any defect, it was cured by consent. 
"Consensus tolUt errorem." . I, tUerefore, tbink, 
these depositions are properly in the case. They 
prove that Forbes in March or April, 1859, 
showed them a model representing the inven- 
tion in dispute. Forbes therefore, as early as 
March or April, 1859, had ^ven physical form 
and shape to his "conception." It no longer 
rested in "idea" only. Walker, on the con- 
traiy, although he had conceived tbe same 
"idea," and had described it, perhaps imperfect- 
ly, in Oct. or Nov., 1858, by word of mouth, to 
Thomas Speelman, Thomas Townsley and J. 
Bromagen, does not appear even to have made 
a drawing earlier than six or seven months 
after Oct. or Nov., 1858, which would make 
his drawing posterior hi date to Forbes' model, 
and would show that Forbes had first perfected 
the invention. Assuming however that Walker 
first conceived the "idea," and used reasonable 
diligence to perfect it, by the di-awing in May, 
1859, and thereby has a right to carry back his 
invention to Oct. or Nov., 1858,- and thus to 
antedate Forbes, still it seems to me dear 
in law he must be postponed to Forbes. 
Forbes, upon this assumption, though a subse- 
quent original inventor first perfected the in- 
vention, and applied for and obtained a patent, 
and as the most diligent of the two, cannot 
now be superseded by bis more tardy and neg- 
ligent competitor. Walker, according to bis 
own pretensions, had perfected his improve- 
ment as early as Oct. or Nov., 1858, and cer- 
tainly in May, 1859, when the drawing refer- 
red to and marked with Speelman's name was 
made. He did not apply for a patent till the 
31st July, 1860, more than a year after his per- 
fected invention, nearly a year after Forbes' 
application, and not until after Forbes had got 
his patent. He has given no sufficient nor any 
reason, for the delay, and for so long withhold- 
ing from the public the fruits of his inven- 
tion; and he seeks now to supplant Forbes, 
who, though he may be a subsequent ori^nal 
inventor, promptly brought the invention to the 
notice of the office, after he had succeeded hi 
perfecting it. On this subject, of Walker's de- 
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lay, and its efCects, on his rights as against 
Forbes, I refer to the case of Kendall v. Winsor, 
21 How. [62 U. S.] 328, 329, and the case there- 
in cited. 

For the reasons above stated, and also for 
those so dearly and forcibly set forth by the 
exammer in his report of the 20th Nov., 1860, 
it seems to me the office properly rejected the 
application of Walker, for a patent. I do there- 
fore, this 3rd Januaiy, 1861, overrule the ap- 
plicant's, Walker's, reasons of appeal, and do 
affirm the judgment of the conamissioner of pat- 
enfe, of date the 20th Nov., 1860. I here- 
with return to the office aE the papers, models, 
and drawings, with this my opinion and judg- 
ment, this 3rd January, 1861. 



WALKER (FOTJKTH NAT. BANK v,). 
See Case No. 4,992. 



Case No. 17,070. 

WALKER V. GRAND TRUNK BY. CO. 

[2 Hask. 96.] 1 

Chrcuit Court, D. Maine. Sept., 1876,2 

Master and Servant— Negligence op Railboad 
Compant—Feli.ow Servants— New Trial. 

1. A railway company managing its trains by 
telegraph, failing to provide a suitable telegraph 
line, so equipped with telegraph stations and 
gperatives as to properly and safely control the 
movement of its trains, is guilty of neghgence, 
and responsible to one of its train servants 
for injuries sustained thereby. 

2. After verdict for plaintiff, the court will 
not grant a new trial for defects in a declara- 
tion that might have been amended, when sub- 
stantial justice has been done. 

3. A railway company, guilty of negligence 
that caused an injury to a servant, cannot de- 
feat his action for damages by showing that a 
fellow servant was also guilty of negligence m 
the premises. 

Case [by Nathaniel Walker] to recover dam- 
ages for personal injuries sustahied while em- 
ployed upon one of defendant's trains, by a 
collision caused by the defendant's negligence. 
The case was tried upon the general issue, and 
the plahitifE had a verdict hx his favor, where- 
upon the defenciant moved for a new trial be- 
cause the verdict was against law and evi- 
dence. 

George F. Holmes and Almon A. Strout, for 
plaintiff. 

John Rand, for defendant. 

Before CLIFFORD, Circuit Justice, and 
FOX, District Judge. 

FOX, District Judge. In March, 1873, the 
defendant was the lessee of the railroad from 
Island Pond to Portiand, and the plaintiff wag 
in their employment on the train for the dis- 
tribution of ties for tbe repairs of the road. 
This trahi was known as the "tie trahi," had its 
conductor and engineer, but its movements 



1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 

2 [Affirmed m 154 U. S. 653, 14 Sup. Ct. 
1189.] 
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were directed and controlled by Chevalier, the 
train dispatcher at Island Pond, by means of 
the telegraph. On the 2oth o£ March, this 
trahi with the plaintiff left Gorham for South 
Paris with orders to work between these places 
disti-ibuting ties, keeping clear of all regular 
trains, and arrived seasonably at Gilead before 
9.50. The same day at 4.30 a. m., freight 
trahi No. 6 left Portland for Island Pond. Its 
movements should have conformed to the time 
tables of the company, but it fell behind and 
was thirty minutes late at Bryant's Pond. 
These two trains came hito collision near West 
Bethel, about five and one-half miles from 
Gilead, and the plaintiff sustained serious per- 
sonal injuries for which he has brought the 
present action. A verdict has been rendered 
for the plaintiff, which the defendant moves to 
set aside as against law and evidence. 

To a correct understanding of the cause, some 
explanations of the distance between the vari- 
ous stations on the road from Gilead to Bry- 
ant's Pond, and the arrival and departure of 
the trains is important. GUead is seventeen 
miles west from Bryant's Pond, with three sta- 
tions hitervening; viz., West Bethel, about six 
miles from Gilead, then Bethel, three and seven- 
eighths mUes fi'om West Bethel, next Locke's 
Mills, about three miles east from Bethel and 
four and one-half miles west of Bryant's Pond. 
There was telegraph communication with but 
one of the stations between Gilead and Bry- 
ant's- Pond, Bethel, Chevalier, called by de- 
fendant, testified that he was the chief train 
dispatcher at Island Pond, and as such had 
charge of the trains, made the crossing of reg- 
ular trains when late, regulated the move- 
ments of the trains by telegraph, and was pro- 
vided at Island Pond with all the means rea- 
uisite to transact the business; tha^ by the 
seventeenth rule of the road, "the stoppage of 
trains having the right of track must invaria- 
bly be secured before the crossing train is dis- 
patched, or the track considered to be clear;" 
that on the morning of March 25th the tel- 
egraph operator at Gilead, at 9.50, reported to 
him the tie train then at Gilead and waited 
orders; Chevalier replied to him, "Wait a mhi- 
ute;" then telegraphed to Bryant's Pond, who 
replied, "Aye, aye;" "I commenced to give an 
order for Bryant's Pond for No. 6 train and 
Bryant's Pond operator stopped me and re- 
ported No. 6 had started at 9.50; then I tel- 
egraphed to Bethel and continued doing so for 
twenty-five minutes; got no answer till 10.22; 
then I inquired where No. 6 was; Bethel re- 
plied, gone, reported No. 6 off at 10.15; had 
previously sent an order to tie train at Gilead 
at 10,15 to cross No. 6 at West Bethel, but told 
the operator at Gilead to hold orders a minute; 
told him to let the tie train go; he reported it 
away at 10.20. No. 6 left Bethel at 10.15, 
having right of way over tie train; I gave no 
notice to No. 6 that tie train was to cross them 
at West Bethel; collision was caused by my 
negligence in not securing No, 6 before I gave 
the order to the tie train; I- violated above mle; 
with the business of the Grand Trunk a tele- 



graph is necessary at West Bethel; the tele- 
graph operator was the ticket agent and did all 
the work at Bethel; I understood he was ab- 
sent twenty-five minutes in freight shed, out 
of his office at the time." The writ contahis 
two counts; the second charges that by rea- 
son of the fault, negligence and carelessness of 
defendant ta not providing careful and suitable 
superintendents, * * telegraph operators and 
other servants, * * and by reason of the 
fault, negligence, carelessness and mismanage- 
ment of said corporation and its superintend- 
ent, * * train dispatchers, telegraph operat- 
ors and other servants, * * in wrongfully 
and carelessly neglectmg telegraph to warn and 
instruct the servants of said company, having 
possession, charge and control of another train 
belonging to said defendant, &c., and by other 
negligent acts and omissions of said defendant 
the coUision was occasioned, &e. 

At the trial, the court instructed the jury, 
among sundry instructions not excepted to, that 
"the defendant, if it undertook to manage and 
conduct the busmess of running its trains by 
telegraph, was bound to have a proper and 
fit telegraph line for this purpose, with a rea- 
sonable number of telegraph stations and op- 
erators to properly conduct and control move- 
ments of the trauas; and it is for the jury to 
decide whether this duty was performed by the 
defendant, or whether it was guilty of negli- 
gence and want of ordinary care in this respect, 
by not having the requisite number of telegraph 
stations and operators for conducting the busi- 
ness of the road. If it was guilty of such negli- 
gence and want of ordinary care, and that oc- 
casioned the injury which otherwise would not 
have occurred, the jury would be authorized 
to find a verdict for plahitiff." Although ex- 
cepted to at the trial, the correctness of this 
ruling was conceded at the hearing on the mo- 
tion for a new trial by the learned eoimsel for 
the corporation, and it is sustained by all the 
authorities, and was merely the application of 
the rule of law, that when injuries to servants 
or workmen happen by reason of improper and 
defective machinery and appliances used in the 
prosecution of the business, the master is ac- 
countable. Snow V. Housatonic Railroad Co., 
8 Allen, 441. It is now argued that such is 
not the ground of action as set forth in the 
writ, and therefore this instruction was im- 
properly given, and for that cause a new trial 
should be had; that the claim as made in the 
writ was for negligence of the servants of the 
company, and not for injuries occasioned by its 
own negligence. The second coimt, of which an 
absti'aet is before recited, does most clearly 
charge that the injury was occasioned by the 
negligence of the corporation as well as by that 
of its telegraph operator and other servants; 
and while the specific negligence of the defend- 
ant is not as sharply defined in the writ as 
could have been desired, yet in that, it is set 
forth as a ground of complaint, and after ver- 
dict is sufficient. It does not any where ap- 
pear that this objection was taken at the trial; 
and ff it had been, and an amendment request- 
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€d, it should Mve been allowed under all the 
^2lrcumstances disclosed by the evidence. For 
a technical objection of this character, a new 
trial should not be granted when justice has 
been done, and the objection could have been 
removed by an amendment before the new trial 
was had. The instructions given being unob- 
jectionable, a new trial can only be granted be- 
cause the evidence was not sufficient upon this 
point to authorize the verdict. A careful re- 
view of the testimony satisfies the court that 
the finding of the jury in this respect was weU 
warranted by the evidence. 

The question for the jury to pass upon was, 
whether this company, conducting its running 
of trains to a great extent by telegraph, had 
provided the requisite number of telegraph sta- 
tions and operators for its business. From 
<3-ilead to Bryant's Pond is seventeen miles, 
with three stations intervening, at only one of 
which, Bethel, there were any facilities for 
^ving the movement of trains by telegraph; 
and at that place, the jrny was warranted in 
finding that the various duties which the op- 
erator there had to perform, of ticket seller, 
freight agent, &c., as well as telegraph op- 
erator, were such that he could not properly 
discharge them all, and thus that the company 
were requiring of him more than he could at- 
tend to, so that it had failed to provide a suita- 
ble operator at that point,' leaving the whole 
•distance of seventeen mUes unprotected in this 
behalf. Admitting that the company was negli- 
gent in this respect it is claimed that the negli- 
gence of Chevalier, in not detahiing the tie 
trahi at Gilead aecordhig to rule 17, but giving 
it the right of way, was one cause; that train 
No. 6 was also a cause of the hijury; that there 
was double negligence, that of the defendant as 
well as of its servant, who was a fellow serv- 
ant of plaintife; and that the plaintifE cannot re- 
cover for the injury occasioned by the negli- 
gence of a fellow servant. The correctness of 
this latter proposition, or its applicability to this 
case, we do not propose to consider, as in our 
view, contributory negligence to defeat a right 
of action must be that of the party hijured, 
which it is not claimea existed in the present 
ease, Paulmier v. Erie R. Co., 34 N. J. Law 
151. Motion overruled. Judgment on the ver- 
dict. 

[A writ of error was sued out from the supreme 
court, where the judgment of this court was af- 
firmed, 154 TJ. S. 633, 14 Sup, Ot. 1189.] 



Case Ko. 17,071. 

WALKER V. HAWXHTJRST. 

[5 Blatchf.' 494.] i 

Circuit Court, S. D. New Torlc. Sept, 18, ' 
1867, 

Patents — Marking Unpatented Articles Pat- 
ENTcn — Action for Penalty — Re- 
view ON Appeal, 

1. Under the 5th section of the act of August 
29th, 1842 (5 Stat, 544), a person who marks 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,] 
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as patented an unpatented article, is not liable 
to the 'penalty therein prescribed, unless he 
does so knowing that he has no right to do so, 
and with the intention of deceiving the public 
[Cited in Oliphant v. Salem Flouring Mills, 

Case No. 10,486; Winne v. Snow, 19 Fed. 

509.] 

2. In an action for the penalty, the question 
as to such intention is one for the jury. 

[Cited in Oliphant v. Salem Flouring Mills, 
Case- No, 10,486.] 

3. The question of fraud or deceit, on a trial, 
as a matter of fact, involves an inquiry of much 
latitude, and an appellate court will allow con- 
siderable indulgence in revising questions as to 
the admission or rejection of evidence; and the 
error must not only be striking, but must neces- 
sarily have been calculated to mislead the jury, 
before the verdict will he interfered with. 

[Cited in French v. Foley, 11 Fed. 807.] 

This was an action, foimded on the 5th sec- 
tion of the act of August 29, 1842 (5 Stat. 544), 
to recover a penally for marking an unpatented 
article with a mark indicating that it was pat- 
ented, for the purpose of deceiving the pub- 
lie. The defendant [Jotham W. Hawxhmrst] 
had a verdict, and the plaintiff [Sylvanus Walk- 
er] now moved for a new trial. 

Charles W. Prentiss, for plaintifiC. 
George W. Lord, for defendant. 

NELSON, Circuit Justice. A new trial is 
urged principally on the ground of an objection 
^to the charge of the court The counsel for 
the plamtifl requested the court to charge, that 
if the jury believed that the defendant hitend- 
ed the public to understand, by the words and 
figures he caused to be put on the article, that 
he had got a patent for it, he was liable for 
the penalty. The court refused so to charge, 
but charged, that if the defendant used the 
marks, knowing he had no right to, and with 
the intention of deceiving the public, then he 
was liable, but, if he used them, supposmg he 
had a right to, and with no intention to de- 
ceive the public, then he was not liable.. I am 
of opinion that the court did not err in refusing 
to charge as requested by the counsel. The 
request leaves out altogether the element of 
fraud and deceit, which is clearly, and even 
in terms, made essential to bring a party with- 
in the penalties of the statute. According to 
the niterpretation of the counsel, the sunple 
act of marking the article, indicating that it 
was patented when it was not, would be suf- 
ficient, because, of necessity, the party must 
mean and intend that the public should un- 
derstand what he has thus explicitly expressed. 
But tills is not the statute. The marking must 
not only give the public to understand the fact 
of a patent, but the act must be done malo ani- 
mo, with an intent to deceive; and this ingre- 
dient of the offence, which is essential to make 
it complete, must be left to, and be found by, 
the jury. The court, therefore, was right in 
submitting it to them. 

The remaining questions in the case arise 
out of the admission and rejection of evidence. 
The question of fraud or deceit, as a matter 
of fact presented m a case, involves an inqiiiry 
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of mudi latitude and scope on the trial, and 
must generally be directed hj the good sense 
of the judge, in respect to the bearing of the 
facts and circumstances relied on, and concern- 
ing -which it is oftentimes difficult to apply any 
fixed rules. Veiy considerable indulgence is, 
therefore, allowed by the appellate court, in re- 
vising these questions. The error must not 
only be striking, but must necessarily have 
been calculated to mislead the minds of the 
3*uiy, before the verdict will be interfered with. 
I have looked carefully into these questions 
of evidence, and am of opinion that no one of 
them, within the above observations, would 
Justify me in granting this motion. The mo- 
tion for a new trial is denied. 



Case 3Sro. 17,072. 

WALKER V. HUNTER. 

[5 Oranch, O. 0. 462.] i 

Cireoit Court, District of Columbia. March 
Term; 1838. 

Replevin— NoN Pkos— Verdict. 

1. The court will not, in replevin, order a non 
pros at the motion of the defendant after the 
jury is sworn. 

2. In '^ replevin the plaintiff may recover ac- 
cording to the extent of his title proved. 

3. Form of verdict when the plaintiff proves 
a title to a part only of the goods replevied. 

Replevin^" pleas, non cepit, and property in 
the defendant The defendant [Alexander 
Himter], as marshal of the District of Colum- 
bia, took the goods in execution as the prop- 
erty of Richard Ballard. The plaintiff [Dorcas 
Walker] claimed tmder a deed of trust to the 
plaintiff, dated Jnne 19, 1834, to secure her 
about $900, due upon two promissory notes of 
the same date. By the terms of the deed, the 
propeirty was to remain in the possession of 
Ballard, imtil the plaintifiE should think prop- 
er to take possession of it to execute the tras£ 

After the jury was sworn, and the plaintiff 
had adduced her evidence, Mr. Morfit, for de- 
fendant, moved the court to order a non pros, 
because the plaintiff had shown title only to 
part of the goods replevied. 

But THE COURT (THRUSTON, Ch:cuit 
Judge, absent) refuped. 

Mr. Bradley, for plamtiff, contended that the 
plaintiff may recover as much of the property 
as he proves title to; and that the jury should 
in their verdict spedfy the property to which 
the plaintiff has made title, and the value 
thereof, and of the goods replevied, and as- 
sess the plaintiff's damages. Rogers v. Ar* 
nold, 12 Wend. 30; 2 Evans, Harr. 342, No. 
152, and No. 153, for the form of the verdict. 

The jury found the following verdict: "We 
do say that the property in the declaration 
mentioned was taken by the defendants; and 
we further say that, as to the goods and chat- 
tels in the declaration mentioned, except one 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



cane-seat rocking chair, two sets of castors, 
one work-stand, one side taljle, two foot-stools, 
and tray and snuffers, the property in them 
was in the plaintiff, as she hath alleged, and 
the value of the said goods and chattels is 
$413.75, and wp assess her damages by occa- 
sion of the premises to the sum of ten dol- 
lars; and we further say the property of the 
said cane-seat rocking chair, two sets of castors, 
one work-stand, one side table, two foot-stools, 
and tray and snuffers, was not in the said plain- 
tiff as she hath alleged, and the value of the 
same is seventeen dollars and fifty cents." 
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Case No. 17,073. 

WALKER V. JOHNSON. 

[2 Craneh, O. C. 203.] i 

Circuit Court, District of Columbia. June 
Term, 1820. 

Notes— Illegal Oonsidebation; 

A note given for the assignment of the time 
of an apprentice, being for an illegal considera- 
tion, is void. 

Assumpsit [by Joseph Walker against Jo- 
seph Johnson] on a promissory note, given 
in consideration of the assignment of the 
time of an apprentice. 

Mr. Key, for defendant, contended that 
the assignment, being unlawful, was not a 
sufficient consideration to support the action 
upon the note. 

Mr. Jones, contra, contended, that although 
the assignment was void, yet the defendant 
had. enjoyed the services of the apprentice, 
and was bound in conscience to pay the note. 

THE COURT (THRUSTON, Circuit Jndge, 
contra) was of opinion that^ the assignment 
being void, there was no consideration for the 
note. 

See Act Md. 1793, c. 45, § 11, which au- 
thorizes an assignment of the time of an ap- 
prentice, for the benefit of the widow, unon 
the death of the master. 



Case Wo. 17,074. 

WALKER V. JOHNSON. 

[2 McLean, 92.] a 

Circuit Court, D. Indiana. May Term, 1840. 

ExEODTons AND Adjiimistkators, Actions AQAiNsr 
— Pleading— Plea and Replication'. 

1. Where a statute provides that an executor 
or administrator, if the estate be insolvent, may 
institute suit before a probate court, and, by 
giving notice, compel the creditors to exhibit 
Qieir claims, to be adjudged and paid pro rata; 
and that no suit shall, afterwards, be brought 
against the executor or administrator, unless- 

1 [Reported by Hon. William Craneh, CHiief 
Judge.] 

2 [Reported by Hon. John McLean, Ckeuit 
Justice.] 
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the plaintiff alledge that such executor or ad- 
ministrator has been guilty of fraud, negligence 
or waste, such allegation, in a subsequent suit, 
must be contained in plaintiflPs declaration. 

2. The declaration must shoTV a legal right. 

3. Two aflSrmative facts in a plea and repli- 
cation may be so contradictory, the one to the 
other, as to make an issue. 

4. As, where the plea averred diligence in the 
prosecution of a suit, and the replication char- 
ged negligence. 

5. In such case the replication would have 
been more formal if it had negatived the af- 
firmation of diligence, in the plea, and con- 
cluded to the country. 

6. The replication, in charging negligence, 
and concluding with a verification, is wholly 
irregular, and can not be sustained. 

At law. 

Fletcher & Butler, for plaintiff. 
Mr. Morrison, for defendant. 

McLBAN, Circuit Justice. This action was 
brought to recoyer the amount of a prom- 
issory note, given by Kinnard in his lifetime. 
The defendant pleaded that, the estate be- 
ing insolvent, he instituted a proceeding be- 
fore the probate court of the state, of the 
proper county, under the statute, and that 
the plaintiff [John R, "Walker], having been 
notified, became a party to those proceed- 
ings, which are still pending; and the de- 
fendant avers that he has prosecuted the 
same with diligence, and, without fraud or 
waste, discharged his trust. To this plea the 
plaintiff replied, that the defendant had been 
guilty of negligence, in prosecuting the suit 
in the court of probate, and concluded with a 
verification. To this replication the defend- 
ant demurred specially. The 226. section of 
the act to organize probate courts, &c., pro- 
vides: "If the personal and real estate shall be 
insufficient to pay the debts, the administi-a- 
tor may make application to the court ^f pro- 
bate, exhibiting certain Inventories, and the 
court is required to give notice to creditors to 
file their claims, which are to be duly ad- 
judged and paid, so far as a proportionate 
distribution shall go. And, from the date 
of filing the complaint, no suit or action 
shall be brought or sustained against such 
executor or administrator, unless waste or 
negligence or fraud, in the discharge of the 
duties of his trust, as such, be alledged 
against such executor or administrator; and 
if any such suit or action be brought after 
the filing of such complaint, the plaintiff, 
complainant or claimant, alledging such fraud, 
•negligence or waste, and such plaintiff, com- 
plainant or claimant, shaU fail, upon the 
trial thereof, to establish such fraud, negli- 
gence or waste, against such executor or ad- 
ministrator, such plaintiff, complainant or 
claimant, shall pay the costs of such suit or 
action, although he may recover a verdict, 
decree or judgment, against such executor or 
administrator; for which costs, such execu- 
tor or administrator shall have judgment." 
The court of probate, under this statute, has 
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jurisdiction in the mode pointed out, when 
the parties are properly brought before it; 
and Its decision is final, and must be so held, 
until reversed. 

On general principles, the pendency of a 
suit before the court of probate, of which it 
has jurisdiction, is pleadable, in abatement, 
to a subsequent action for the same cause. 
And there does not appear to be any thing in 
the mode of exercising jurisdiction in this 
case, which should make it an exception to 
the general rule. The executor, finding the 
assets would be insufficient to pay the de- 
mands against the estate, instituted, before 
the probate court, the proceedings authorized 
under such circumstances. Notice was giv- 
en, and the present plaintiff filed his claim, 
and became a party to the proceedings. 
These proceedings are still pending. And 
this is the substance of the plea, in abate- 
ment, to the present action, filed by the de- 
fendant, with the averment, that he has dili- 
gently, and without fraud or waste, dis- 
charged his duties, and prosecuted the suit 
in the probate court. To this plea the plain- 
tiff replies, that he has been guilty of negli- 
gence in the prosecution of the above suit. 
Regularly, the plaintiff should have nega- 
tived the affirmation of diligence, in the de- 
fendant's plea, and have concluded to the 
country; . or, if he considered the plea de- 
fective, he should have demurred to it. It 
is said that two affirmatives make an issue, 
when the second is so contrary to the first, 
that it can not, in any degree, be true. 1 
Chit. PI. 691 r Co. Litt. 126a. It may be said, 
that negligence is opposed to diligence, and 
that the affirmatives, in these pleas, come 
within the rule. If this be admitted, it is 
still a most awkward and unsatisfactory 
mode of making up an issue. But, in any 
view, this replication can not be sustained, 
as it concludes with a verification, instead of 
an issue to the countiy. The demurrer to the 
replication brings before the court the suffi- 
ciency of the pleadings on both sides. 

It is argued, that this proceeding is in the 
nature of an action against the administra- 
tor, suggesting a devastavit, and that it 
must be governed by the same rule. How- 
ever much in form this may be like an ac- 
tion charging a devastavit, in effect it is, in 
some respects at least, altogether different. 
Thje administrator, by this proceeding, is not, 
necessarily, made personally responsible for 
the judgment. If, on the trial, it should be 
made to appear the defendant had been neg- 
ligent in the prosecution of the suit in the 
probate court, that would not make him per- 
sonally liable as on a devastavit; nor would 
the judgment probably be so entered against 
him, if he were convicted of waste or fraud. 
There is another statute which regulates the 
proceeding against an executor or adminis- 
trator, on suggesting a devastavit, and un- 
der which a personal liability is established. 
A procedure under this statute would, un- 
doubtedly, be authorized by the probate acr. 



WALKER (Case No. 17,075) 



[29 Fed. Cas. page 34] 



The statute provides that, after the institu- 
tion of the suit in the court of probate, "no 
suit or action shall be brought or sustained 
against such executor or administrator, un- 
less •v\'aste or negligence or fraud, in the dis- 
charge of the duties of his trust, as such, be 
alledged against such executor or administra- 
tor." In the declaration, there is no such 
allegation; and the plea, which sets up the 
pendency of the suit in the probate court, 
and avers that such suit has been diligently 
prosecuted, &c., under the statute, contains 
matter which, if true, must abate the plain- 
tifE's action. It shows a state of facts 
which, by the express provision of the stat- 
ute, prohibits the plaintiff from sustaining 
his action. 

The allegation of fraud, negligence or 
waste, is essential to the maintenance of the 
plaintiff's action; and this must be found 
in his declaration. His suit is brought dur- 
mg the pendency of the proceeding before 
the court of probate; and such suit, the 
statute declares, shall not be sustained, un- 
less the allegation be made. Under this 
state of facts, the allegation is essential to 
the plaintiff's right to sue, and, consequently, 
it must be contained in the declaration. In 
pleading upon statutes, where there is an 
exception in the enacting clause, the plain- 
tiff must show that the defendant is not 
within the exemption; but if there be an ex- 
ception in a subsequent cLiuse, that is matter 
of defence. 1 Ohit. PL 264; 1 Term R. 144; 
6 Term R. 559; 1 East, 646; 2 Chit 582. 
All the circumstances, necessaVy to consti- 
tute a legal right of action, must appear on 
the face of the declaration. 1 Ohit. PI. 276; 
Co. Litt 17a, 303; Com. Dig. "Pleader," 6, 
7. The statute does not originate the cause 
of action; but it protects the defendant from 
an action, unless he be charged with fraud, 
negligence or waste. Now, is this matter of 
defence to be set up by the defendant, or is 
it inseparably connected with the plaintiff's 
right to sue? An executor or administrator 
can only be made personally responsible, by 
a suit suggesting a devastavit; and this sug- 
gestion must always be made in the declara- 
tion. Now, in the present case, the defend- 
ant is not liable to be sued, unless negli- 
gence, fraud or waste, be charged. Suppose 
a statute provided that an executor or ad- 
ministrator should not be liable to be su^d, 
until after the expiration of a year from the 
time his duties commenced, unless he should 
be charged with fi'aud, negligence or waste, 
must not such charge be made in the dec- 
laration, if the suit be brought before the ex- 
piration of the year? And is not the case 
supposed analogous to the one under consid- 
eration? As before remarked, the court of 
probate having jurisdiction of the case, no 
reason is perceived why, on general princi- 
ples, the pendency of the suit there should 
not be pleadable in abatement, in a subse- 
quent action for the same cause. But the 
statute authorizes a subsequent action, pro- 
vided the plaintiff alledge fraud, negligence or 



waste, against the executor or administra- 
tor. In this view, the statute may be con- 
sidered as enlarging the right of the plain- 
tifG to sue, on certain conditions; and it 
would seem to be reasonable that he should * 
show, in his declaration, the defendant is 
liable to be sued. The statute provides that 
if, on the trial, the plaintiff shall fail to 
prove the allegation of fraud, negligence or 
waste, he shall, notwithstanding, recover a 
judgment for the amount due, but not for 
costs; but, if he prove fraud, negligence or 
waste, he may have, also, a judgment for the 
costs. 

Upon the whole, we think, under the stat- 
ute, it would be the most convenient mode 
for the plaintiff to make the allegation in his 
declaration, where he brings the suit under 
the above circumstances, and that such an • 
allegation would be analogous to the rules of 
correct pleading! 

On this suggestion, the plaintiff's counsel 
asked leave to amend their declaration, and 
it was granted. 

[For subsequent proceedings, see Case No. 17,- 
075.] 



Case No. 17,075. 

WALKER V. JOHNSON. 
[2 McLean, 255.]^ 
Circuit Court, D. Indiana. Nov., 1840. 

AMENDMENT OF DECLARATION — EUI-E TO Pl.EAD. 

[An amended declaration was filed in vaca- 
tion, 20 days before the first day of the term, 
but when defendant's counsel called at the 
clerk's office he found that it had been re- 
moved by plaintiffs counsel. It was returned 
to the office before the first day of the term. 
Held that, as the case involved legislative enact- 
ments which had never been construed, and 
the amendment presented a new state of the 
case, defendant would not be required to plead 
during the term.] 

Amended declaration, filed in vacation, more 
than twenty days before the first day of the 
term, and notice given to defendant's comisel, 
but no rule taken on the rale docket, and when 
defendant's counsel, a few daysbef ore commence- 
ment of the term, called at the clerk's office 
to examine the declaration, it was not in the 
office, having been talien out by the plaintiff's 
counsel; it was returned to the office before 
the first day of the term, of which, however, 
the defendant's counsel had no notice. Plain- 
tiff's counsel moved a rule to plead, to operate 
instanter, or during the term. Defendant's 
counsel resisted the motion, on the ground that 
the amended declaration was long and compli- 
cated, and presented a new cause of action, 
and that he had had no opportunity of exam- 
ining it before the term. 

Fletcher «& Butler, for plaintiff. 
Mr, Morrison, for defendant. 

PER COURT, Inasmuch as the declaration 
had been taken fi-om the office by the plaintiff's 

1 [Reported by Hon. John McLean, Circuit 
Judge.] 
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■counsel when the defenaant's counsel applied 
for it, it must be considered as filed the first 
-day of the term, so far as relates to the de- 
fendant's counsel having an opportunity to ex- 
jimine its contents; and as the case is of a pe- 
culiar nature, arising out of legislative enact- 
ments, which have never had a judicial con- 
■struetion, and the amendment presents, at 
least, a new state of the case, the defendant 
is not hound to plead during the present term. 
Rule denied, and the cause continued. 

[For opinion on demurrer to replication, see 
<3ase No. 17,0T4.] 



•WALKER (JONES v.). See Cases Nos. 7,- 
506 and 7,507. 



Case No. 17,076. 

WALKER V. KREMER. 

IS Reporter, 389; i 4 Wkly. Notes Cas. 544.] 

•Circuit Court, E. D. Pennsylvania. Jan. 5, 
1878. 

Illegal Contkact — Kew Promise. 

Where an illegal contract' has heen exeeut- 
■ed, a balance of account of moneys received 
thereunder can be recovered upon a new prom- 
ise, the receipt of the moneys being a good con- 
sideration for such promise. 

Bill in equity filed by the assignee of the 
State Insurance Company of Missouri, a for- 
eign insolvent corporation, against its Penn- 
sylvania general agents, setting forth an ac- 
count stated by them, and praying that they 
should be decreed to pay the balance due 
thereon; or, if they denied the correctness 
■of their account stated, make discoveiy and 
jiecount. [A demurrer to the bill was here- 
tofore overruled. Case No. 17,077,] The an- 
swer set up, inter alia, the fact that during 
the period when the collections were made 
the company had not complied with the Penn- 
3?ylvania statutes requiring a foreign insiu-- 
ance company to pay a license fee, &c., to 
the state. The case was argued on this point 
■only. 

A. Sydney Biddle, for plaintifC. 

The principle is, that where the illegal 
agreement is the total foundation of the suit 
the plaintiff cannot recover; but where the 
original contract has been executed, so that 
the plaintiff merely seeks to recover its re- 
-sults, if the defendant's relation to the prop- 
erty held by him is such as to afford a good 
•eonsidei'ation for a new promise, express or 
implied, the plaintiff may recover. Lesta- 
pies V. Ingraham, 5 Barr [5 Pa. St.] 81; Fox 
■y. Cash, 1 Jones [11 Pa. St] 211; Evans v. 
Dravo, 12 Harris [24 Pa. St.] 62. The new 
promise need not be express. It is sufficient 
if the illegal contract has been executed, and 
the result, 1. e. the funds produced by it, 

1 [Reprinted from 5 Reporter, 389, by per- 
mission.] 
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would be a sufficient consideration for a new 
promise if one had been proved. Besides 
here we have an account stated. 

J. L. Ferriere, contra. 

The case is determined by Thome v. Trav- 
ellers' Ins. Co., 30 Smith [80 Pa. St.] 13. 
[The policy of the insurance acts is clearly 
.stated there. The propositions of the plaintiff 
are incorrect" deductions from a well-known 
principle. The leading case is Faikney v. 
Reynous, 4 Burrows, 2069; but there the 
bond on which suit was brought was given by 
the partner TYhose share of the illegal losses 
had been paid by the plaintiff. The consid- 
eration was not the contracting, but the pay- 
ing, of the illegal debt.] 2 How can the plain- 
tiff prove his case without showing that he 
has violated the statute? This is the true test 

(iXcKENNAN, Circuit Judge. May he not 
rely upon the account stated, without aver- 
ring anything more than mutual dealings, 
which will give him a footing here? Does not 
tlie principle of the cases show that you are 
debarred from proving the original contract 
to be fraudulent?) 

The Penn. cases cited are in conflict wuth 
Armstrong v, Toler, 11 Wheat. [24 TJ. S.] 
267 [in which the opinion was delivered by 
Marshall, C. J. The law is there stated (page 
271) to be, that "no- action can be maintained 
on a contract the consideration of which is 
prohibited by law."] 2 

Before McKENNAN, Circuit Judge, and 
CADWALADER, District Judge. 

McKENNAN, Circuit Judge. The case is a 
verj' doubtful one, and my opinion has wa- 
vered during the argument. The Pennsyl- 
vania cases cited by Mr. Biddle certainly seem 
to establish his proposition, but it may be 
doubted whether they are not in conflict with 
the decision of the supreme court of the Unit- 
ed States in Ai*mstrong v. Toler, supra. On 
the whole, I am inclined to direct the defend- 
ant to account. 

CADWALADER, District Judge. I am m- 
clined to agree with Mr. Ferriere's argument, 
and if he wishes to take the case further, 
would (as the amount is less than $5,CKX)) 
certify to a difference of opinion. The prin- 
ciple is extremely important, and it may be 
questioned whether C. J. Gibson has not 
abandoned the rule in his statement of the 
corollaries to be drawn from it. 

Afterwards (January 8, 1878) the comt en- 
tered a decree for an account, CADWAL- 
ADER, Disti'ict Judge, saying, that on further 
consideration he concurrred with McKENNAN, 
Circuit Judge, as to defendant's liability to ac- 
count. 

2 [From 4 Wkly. Notes Cas. 544.] 
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Case N-o. 17,077. 

WALKER V. KREMER et al. 

[4 Wkly. Notes Gas. 432.] 

Circuit Court, E. D. Pennsylvania. Oct 8, 
1877. 

Equity— Right to Account, 

la equity. Sur demurrer to bill. The bill 
filed by tlie complainant, assignee in bankrupt- 
cy of the State Insurance Company of Mis- 
souri, set forth that the defendants [Kremer & 
Elmes] had contracted to act as general insur- 
ance agents of the State Insurance Company 
in Pennsylvania. After the contract "was end- 
ed, the defendants furnished a statement, 
showing a certain amount to be due the com- 
pany, of which a considerable portion had been 
subsequently paid. The bill prayed tor (1) an 
alternative decree for the balance as stated 
by the defendants, . or for an account from 
them; (2) discoveiy in aid of the account if 
decreed. The defendants demun-ed to the 
bill. 

Mr. Ferriere, for the demurrer, argued that 
the complainant's remedy was at law, since an 
account had been stated, and accepted hy the 
company, payments having been made thereon. 
No discovery, therefore, was necessary. 

A. Sydney Biddle, contra. 

There is no avei-ment 'in the bill that the 
company accepted the accoimt stated. They 
received payments on it, and are willing to 
accept it as correct. This does not preclude 
them from their right to an aceoimt in equity, 
if the defendants dispute their own account 
rendered. 

THE COURT (ilcKENNAN, Circuit Judge, 
and CADWALADER, District Judge) overrul- 
ed the demurrer, and ordered an answer to be 
filed. 

[See Case No. 17,076.] 



WALKER (LOCKAVOOD v.). See Case No. 
8,451. 

WALivER (Mccormick v.). see case No. 

8,728. 



Case TsTo. 17,078. 

WALKER V. MARKS et al. 

[2 Sawy. 152.] i 

Circuit Court, D. California. Feb. 11, 1872.2 

Mexican Lasd G«ants— Alcalde Gkasts — ^Tide 
Lakds. 

1. The alcaldes of San Francisco had no pow- 
er to grant lands below low-water mark, covered 
by the navigable waters of the bay. 

2. The term "tide lauds," as used in the act oi! 
May 14, 1861, means lands covered and uncov- 
ered by the tides, and does not include lands ly- 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 17 Wall. (84 XJ. S.) GoO.] 



ing below low-tide mark, and permanently cov- 
ered by the navigable waters of the bay or 
ocean. 

[Cited in Andrus v. Knott, 12 Or. 501, 8 
Pac. 763.] 

3. The act of May 14, 1861, does not con- 
firm the grants made by T. M. Leavenworth; 
alcalde, of lands lying in the Bay of San Fran- 
cisco, below low-water mark, and permanently 
covered by the navigable waters of the bay. 

Action to recover lands. The premises in 
controversy are a portion of the bay of San 
Francisco, being permanently covered by the 
navigable waters of the bay at low tide. They 
lie in front of the city of San Francisco, and 
would be bounded by Montgomery, Chestnut, 
Sansome and Francisco streets, if those streets, 
as originally laid out, should be extended. They 
lie whpUy outside of the water front of San 
Francisco, as established by the act of March 
26, 1851, entitled "An act to provide for the 
disposition of certain property of the state of 
California." The plaintiff [James D. Walker] 
claims title imder two grants made by Alcalde 
Leavenworth, in 1S48, one to Miles L. Calen- 
der, the other to'Wm. S. Clarke; and the "act 
to provide for the sale of the marsh and tide- 
lands of thjs state," approved May 14, 1861, 
which, it is insisted by the plaintiff, confirms 
said alcalde grants. The defendants [John J, 
Marks and othei-s] constitute the board of state 
harbor commissioners, elected under the pro- 
visions of an "act to provide for the improve- 
ment and protection of the wharves, docks and 
water front in the city and county of San Fran- 
cisco," approved April 23, 186ii; and an act 
amendatory thereof, and supplementary there- 
to, approved March 5, 1864. Said acts extend 
the water front by widening the streets fi'ont- 
ing on the bay, so as to embrace a portion of 
said premises, and authorize the said board 
of state harbor commissioners to take posses- 
sion of the water front, and that portion of the 
bay adjacent thereto, to the extent of six hun- 
dred feet beyond the said water front, as estab- 
lished by the act of March 26, 1851; to con- 
struct streets on the water front; also, wharves, 
docks, etc., and thereby improve the facilities 
for commerce, and generally to manage the 
same in behalf of the state, for the benefit of the 
public. The defendants took possession of the 
said premises imder the authority contained 
in said act, and for the puiposes therein de- 
scribed. 

McAllisters & Hambleton, for plaintiff. 
Thomas P. Ryan, for defendant 

SAWYER, Circuit Judge. The only question 
in this case is, whether the alcalde grants to 
Calender and Clarke were confirmed by the 
said act of May 14, 1861. It has long been 
settled by the supreme court of the state of 
California, that grants by former alcaldes of 
San Francisco, of portions of the navigable 
waters of the bay of San Francisco are void, 
for want of authority in the officer asuming 
to make them. This is no longer questioned; 
and it is not even claimed in this case, that 
the grants under which plaintiff claims, inde- 
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penclent of tlie statute xefeiTed to, were valid. 
But plaintitf relies upon the said statute, as 
confirming and validating these grants. The 
title of the act is, "An act to provide for the 
sale of the marsh and tide lands of this state;" 
and the first section is in the words following: 

"Section 1. The sales of all marsh and tide 
lands belonging to this state, that have been 
made in accordance with the provisions of any 
of the acts of the legislature, providhig for the 
sale of the swamp and overflowed lands be- 
longiDg to this state, are hereby ratified and 
confirmed; and any of said marsh and tide 
lands that remain unsold, may be purchased 
imder the provisions of the laws now in force, 
providing for the sale of swamp and overflow- 
ed lands of this state; and all moneys derived 
from the sale of such lands, shall be paid into 
the state swamp land fund, to be used for the 
reclamation of the swamp and overflowed 
lands; provided, no marsh or tide lands located 
within five miles of the city and eoimty of San 
ii'rancisco, or of the city of OaMand, or within 
one mile and one half of the state prison 
grounds, at Point San Quentin, shall be sold 
or purchased, by authority of this act; and, 
provided, fuither, that no sales of lands, either 
tide or marsh, excepting alcalde grants, which 
are hereby ratified and confirmed, within five 
miles of said cities, or within one mile and 
one half of the state prison grounds aforesaid, 
shall he confirmed by this act" Stat. 1861, 
363. 

It will be seen, both by reference to the ti- 
tle, and the body of the act, that the subject 
matter upon which this statute is to operate 
is, "marsh and tide lands belonging to this 
state," nothing else. 

It is not pretended that the premises were 
"marsh lands," within the meaning of the act 
They must, therefore, be "tide lands," or they 
are not embraced within the subject mat- 
ter upon .which the act is to operate. Are they 
"tide lands," within the meamng of the actV 
The construction to be given to these tei-ms, 
has also been settled by the supreme court of 
this state in an action relating to these veiy 
lots, in which the defendants claimed title un- 
der this same act, as confirming said alcalde 
grants. The court upon a very elaborate ex- 
amination of the question, held .that the term 
"tide lands," as used in the act embraces only 
those lands which lie between high and low- 
water mark, and constitute the shore of the 
bay; those lands which are covered and uncov- 
ered by the tide. People v. Davidson, 30 Cal. 
380, 384, 387. This constniction was, also, ap- 
proved in Rondel J v Fay, 32 Cal. 3&i, where 
the court say: "The descriptive phrase 'tide 
lands* occurs for the first time in the legisla- 
tion of this state, in the act of May 13, 1861; 
and it is applied to lands covered and uncov- 
ered by the ordinary tides." 

These cases have not since been questioned 
by the cour^ and the construction of the term 
"tide-lands," as used in this act must be re- 
garded as settled by the tribunal, whose de- 
cision is authoritative upon the point, and 



binding upon this court, it being the construc- 
tion of a state statute by the highest tribunal 
of the state. 

A large number of statutes passed by the va- 
rious legislatures, from 1859 to 18G9-'70— some 
having been passed at each session— have been 
called to the attention of the eom't in connection 
with extrinsic evidence relating to two or three 
of them, as to the character of the land em- 
braced ha tlie several descriptions, with a view 
of inducing this court to re-examine the ques- 
tion already determined by the supreme court 
of the state, in the light of what is claimed to 
be the legislative constniction put upon the 
term "tide-lands." I have examined these sev- 
eral acts, and, if it were admissible to re-ex- 
amine the question, and overrule the decisions 
of the state supreme court, in my judgment, 
the several acts, upon the whole, sustain the 
view already established, rather than over- 
throw it Besides, nearly all of those acts are 
private acts, granting a right to build a wharf 
extending into the bay, for a Ihnited period of 
time, or some other franchise, with the right' 
to use the adjacent lands for purposes of the 
franchise, and are, of course, usually drafted 
by the parties interested, and the language 
used designating the various classes of lands is 
not very carefully scrutinized, since it is in- 
tended at all events to run to deep water. The 
grants, in all cases, except, perhaps, in one or 
two acts, passed during the last two sessions, 
apply to specific tracts of land, and consequent- 
ly, refer to a diflferent subject matter from that 
embraced in the general act of 1861, under 
consideration. They cannot in any just sense, 
therefore, be regarded as in pari materia. 

If it is proper at aU to examine the acts of 
subsequent and different l^islative bodies, 
with a view of ascertaining the sense in which 
a foi-mer legislature first \ised certain words 
in a statute, the subsequent acts referred to 
passed under the circumstances indicated, are 
entitled to but very little weight in this inves- 
tigation. However this may be, those subse- 
quent acts afford the plaintiff little aid," for 
they are at least not inconsistent with the con- 
struction adopted by the state supreme court, 
and some of the principal ones, manifestly use 
tlie terms in the same sense adopted by that 
court 

For example, take the two acts in connection 
with which extrinsic testimony was given by 
plaintiff, to show the character of the land 
embraced within the description— the act of 
April 19, 1862, gi-anting land to Henry Owens, 
upon which to construct a marine railway, and 
the act of May 2, 1862, authorizing J. J. North 
and associates to construct a marine railway. 
Section one of the first act grants to Owens 
certain lands by specific boundaries, also, de- 
signated generally, a§ "submerged or tidal 
lands." And section two provides that Owens 
"sliall have the right to reclaim the tidal lands 
comprising the lots fom; hundred and forty-six, 
and four hundred and sixty-one." The testi- 
mony shows that within the specific boundaries 
described in the first section, and therein gen- 



WALKER (Case No, 17,078) 



[29 Fed. Caa. page 383 



orally desigDated as "submerged or tidal lands," 
there are lands which lie below ordinaiy low- 
water mark, that is to say, permanently "sub- 
merged," or covered by the navigable waters 
of the bay, also, lands lying above ordinary low- 
water mark— lands covered and uncovered by 
the ordinaiy tides. But lots four hundred and 
forty-six and four hundred and sixty-one, spe- 
cially mentioned m section two, and therein 
designated as "tidal lands," without the word 
submerged, are shown by the testimony to be 
entirely above low-water mark. Thus by ap- 
plying the tei-m "tidal lands," alone, without 
the word "submerged," to these two specific 
lots, the legislature itself defines the teim 
"tidal lands," as used in that act, and applies 
it to the lands embracing the shores which are 
■covered and uncovered by the ordinaiy tides, 
while tlie word "submerged," in the first sec- 
tion, would be left to embrace the lands lying 
below low-water mark, and permanently cov- 
ered by the navigable waters of the bay. Stat. 
1862, 308, 309. 
' So, in the case of the other act, authorizing 
North and his associates to construct a marine 
railway. The lands are generally designated 
as "submerged, tide and marsh-land," followed 
by a particular description by metes and bounds. 
The testimony shows that this desa'iption em- 
braced both lands permanently "submerged" 
by the waters of the bay, and lands above or- 
dinaiy low-water mark, covered and uncovered 
by the ordinaiy tides. 

This giant, then, contains different classes of 
lands, and it also uses appropriate words to 
describe each class. "Submerged land" is a 
nmch more appropriate word to designate land 
pei-manently covered by water than "tide- 
lands." 

The numerous other acts refen-ed to in most, 
if not all instances, show, by their specific terms 
of description, aside from the general designa- 
tion given to the lands, that the grants extend- 
ed mto deep water; but they all, with perliaps 
one exception, where the term "tide-lands" is 
used at all, use other general words of descrip- 
tion more appropriate to describe land pei-ma- 
nently covered with water, as well as give a par- 
ticular description, stating the depth of water 
at low tide, to which the parties were author- 
ized to go, such as "submerged," "overflowed," 
"submei^ed and overflowed," "covered with wa- 
ter," and the lilce, in connection with the words 
"tide-lands," or "tide and marsh-land." Thus 
when the legislature grants lands of various 
classes, some word is used appropriate to each 
class, as "submerged," "overflowed," or both, 
or "covered with water," for lands lying below 
ordinaiy low-water mark, and permanently cov- 
ered by water; "tide-lands," or "mud-flats," 
for lands covered and vmcovered by the ordi- 
nary tides; and "marsh-land," or "salt-marsh 
land," for lands bordering on the shore of the 
bay, above ordinaiy high-water mark, but cov- 
ered by the spring tides upon which marine 
gi'asses grow. 

By far the gi'eater number of these acts, now 
called to the attention of this court, were 



passed at the various sessions of the legislature 
from 1859 to 1866, inclusive, before the decision 
of People v. Davidson, which decision was 
rendered at the October term of the supreme 
court, 1866, and were carefully examined by 
the court in that case. Many of the leading 
ones wer* referred to in the opinion, as ex- 
amples of the terms used by the legislatm-e in 
relation to the general subject, as wfll appear 
by reference to the case. 30 Cal. 386. The 
construction given to the term "tide-lands" in 
that case was adopted in full view of these 
statutes, and as I had occasion to know, hav- 
ing taken part in the decision, after a thorough 
examination "of the various statutes, and a 
thorough discussion of the question by the jus- 
tices- of the supreme court. 

There have been but two sessions of the leg- 
islature since, and the acts passed at those 
sessions relating to the lands of the state, use 
the same general ta-ms for similar purposes as 
the preceding acts, and do not present anything 
in addition to militate against the construction 
adopted. If they did. it would scarcely be m- 
sisted that acts passed by a diEEerent legisla- 
ture, eight or nine years after the passage of 
the act of 1861, could 'be properly invoked to 
show the intent with which words in the act 
of 1861 were used, especially after the mean- 
ing of those terms had been deliberately settled 
by the highest judicial tribunal in the state. 

The said act of May 14, 1861, provides that 
"any of said marsh and tide lands that remain 
unsold, may be purchased under the provisions 
of the laws now in force providing for the sale 
of swamp and overflowed lands." And the act 
of May 13, 1861, "to provide for the reclama- 
tion and segregation of swamp and overflowed 
lands and salt marsh and tide lands, donated 
to the state of California by act of congress"— 
the first act in which the term "tide lauds" 
was used— provides that, "the provisions of this 
act shall apply equally to all salt, marsh or tide 
lands in this state, as to swamp and over- 
flowed." Stat. 1861, 361. 

If the term "tide lands," as used in these 
acts, embraces any portion of the lands per- 
manently covered by the navigable waters of 
the Bay of San Francisco, or of the ocean, they 
embmce the entire lands under the navigable 
waters of such bay and ocean, and all the lands 
permanently covered by the navigable tide .wa- 
ters of the state would be open to purchase and 
reclamation under these acts. 

It would be absurd to suppose that the legis- 
lature intended to use the term "tide lands" 
in so comprehensive a sense, especially so, when 
the more limited sense is more distinctive, de- 
scriptive and appropriate, as well as more rea- 
sonable. 

If any force is to be given to the title of the 
said act of May 13, 1861, it would seem that 
the term "tide lands" in that act, was used in 
a still more restricted sense; for the title only 
mentions "salt marsh and tide lands donated 
to the state of California by the act of con- 
gress." 

Now, no lands which could in any sense be 
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terraed "tide Iaiu3s" were ever donated to the 
state by act of congress, except such as lie above 
ordinaiy high water mark and below extreme 
high water mark, such lands as are covered 
-and uncovered only by the spring tides' and up- 
on which marine gi-asses grow. All below ordi- 
nary high water mark are held by the state, 
by virtue of her sovereignty, and n^t under do- 
nation by act of congress. The legislature cer- 
tainly could not have intended to include in 
the texm "tide lands," as used in this act, lands 
permanently covered by the navigable waters 
of the bay. 

I find nothing, then, in the numerous acts 
called to the attention of the court, to justify' 
me in departing from the construction adopted 
by the state supreme court. Besides, if the 
question was new, I should feel constrained, 
after a careful examination, to adopt the same 
construction. 

The subject-matter of the act in question be- 
ing "marsh and tide-lands" only, the exception 
in the act must also be of alcalde grants of 
marsh and tide-lands. It is of the essential 
nature of an exception that, "it must be of 
pai-t of the tiling previovisly described and not 
of some other thing." The provision is, "and 
provided further, that no sales of lands, either 
tide or marsh, excepting alcalde grants, which 
are herel^y ratified and confirmed,"— that is to 
say, excepting alcalde grants of that class of 
Linds before described, "tide or marsh." No 
other class of alcalde grants is confirmed. The 
alcalde grants in question not being of "tide or 
mai-sh-lands," as the terms are used in the 
act, they are not embraced within the excep- 
tion, and, therefore, are not "hereby ratified 
and confirmed." 

This point was also expressly detennined in 
People V. DavJdson. The court say: "The 
siibject-matter of the act is 'mai-sh and tide- 
land.' The sales which the act confii-ms, and 
the sales which it authorizes thereafter, as well 
as the sales which it inhibits, are of lands fall- 
ing within this general description; and as we 
Imow of no principle upon which we can ex- 
tend the subject-matter beyond the limits ex- 
pressly put upon it, both by the title and the 
provisions of the act, we' consider that the 
grants intended to be confirmed were alcalde 
grants of marsh and tide-lands, to the exclu- 
sion of all others." 30 Cal. 38i, '685. 

Aside from the fact that the language of the 
act does not, in ta-ms, embrace these giants, it 
is unreasonable to suppose, in view of the fact 
that a permanent water front had been estab- 
lished by the said act of JIarch 26, 1S51, inside 
of those premises, and that the authorities were 
bound to "keep clear and free from aU obstruc- 
tion whatsoever, the space beyond the said line 
to the distance of five hundred yards there- 
from," that the legislature, without changing the 
said water front, intended to confirm grants of 
lots lying beyond it, in such a position that 
their reclamation would necessarily obstiiict 
navigation and desti-oy the water front, as so 
located, to the injuiy of the adjacent property- 
owners and of the public. To accomplish such 



an object, the legislative intent ought to be 
veiy clearly and explicitly manifested. It is 
not so manifested in this act. 

The alcalde grants in question, being original- 
ly void, and not being embraced w'thin the pro- 
visions of the act of May 14, 1861, conferred' 
no title on the plaintiff. Let judgment be en- 
tered for the defendants with costs. 

[The above judgment was affirmed by the su- 
preme court, where the cause was carried by writ 
of error. 17 Wall. (84 U. S.) 650.] 
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Case No. 17,078. 

WALKER et al. v. MISSISSIPPI VAL. & W. 
RY. CO. et al. 

[2 Gent. Law J. 481.] i 

Circuit Court, E. D. Missouri. July, -1S75. 

Railuoad Liens — Priokitt oveu Mortgages — 
VAiriniTy OF Act— Construction. 

[1. The legislature may pass an act making 
liens given by the act prior to all mortgages 
placed on the property "subsequent to the pas- 
sage of" the act.] 

[2. The phrase, "subsequent to the passage 
of this act," in such an act, means subsequent 
to its approval by the governor.] 

[3. And the lien given by the act takes 
precedence of a mortgage placed on the proper- 
ty within the 90 days after the passage of 
the act, which the statute provides shall elapse . 
before acts of the legislature shall take effect.] 

Action by James M. Walker and othei-s 
against the Mississippi Valley & Western Rail- 
way Company and others. The complainants, 
as trustees undei' two mortgages given by the 
railroad company to secure its bonds, brought 
suit in equity to foreclose them, arid, among 
others, made defendants certain paities who 
had performed work and labor, and furnished 
materials in the consti-uction and improvement 
of the railroad, and who claimed liens upon 
the railroad property under the act of the gen- # 
eral assembly of Missouri, approved March 
21st, 1873, entitled "An act to protect con- 
ti'actors, sub-conti-actors, and laborer's in their 
claims against railroad companies or corpora- 
tions, contractors or sub-contractors." TJie 
first 'mortgage was executed March 12th, 1872, 
The second mortgage was executed May 2Sth, 
1873. At the time of the execution of the first 
mortgage the M. V. & W. Ry. Company was 
only authorized to own and operate a railroad 
from West Quincy, Marion county, Missomi, 
to Keokuk, Iowa, and from Canton, Mo. (a 
point about equi-distant from West Quincy 
and Keolmk), westward to the Missouri river. 
In Januaiy, 1873, the Mississippi Yalley & 
Western Railway Company and two other rail- 
way companies consolidated, pursuant to the 
laws of Missouri and Iowa, The consolidated 
company retained the name of the Mississippi 

1 [Reprinted' by permission.] 
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Valley & Western Railway Company, and was 
autliorized to own and operate a railroad, 
fi-om St. Charles, Missouri, to Keokuk, Iowa, 
and from Canton, Missouri, westward to the 
Missouri river. The first mortgage, therefore, 
covered the railroad property from West 
Quincy to Keokuk, Iowa, and from Canton 
westward. The second mortgage, made by the 
consolidated company, covered the same prop- 
erty-, and, in addition thereto, the property of 
the railroad from West Quincy to St. Charles, 
and was a first mortgage upon that part of the 
railroad and property betn'een those points, and 
a second mortgage upon that part of the rail- 
road between West Quincy and Keokuk and 
from Canton westward. The hill charged that 
the liens of the defendants, if any, were in- 
ferior and prior tc the liens of the mortgages. 
The defendants filed separate answers, and 
after alleging that they had liens, and had 
taken all the sterns required by the lien law to 
preserve and keep alive their liens, charged 
that their liens were prior and superior to the 
lien of the mortgage executed May 28th, 1873, 
and were, therefore, the first liens on all that 
part of the railroad and its 'property between 
West Quincy and St. Charles, Missouri. 

Agreed statements of facts were filed be- 
tween the complainants and the lien claimants, 
by which it was admitted that the lien claim- 
ants had complied with the statute in preserv- 
ing and keeping alive their liens. It was also 
admitted by the agreed statements that the 
work and labor was done, and the materials 
furnished in the construction and improvement 
" of the railroad after June 20th, 1873. The sec- 
ond section of the lien law provides that the lien 
given by ihe law shall be prior to all mortgages 
or incumbrances placed upon the milroad and 
its property, subsequent to the passage of this 
act. There is no section of the lien law which 
says expressly that the act shall ta^ke effect 
from and after its passage, or at any particular 
time. The General Statutes of Missouri (2 
Wag. St. p. 894, c. 5, § 4) provide that "AH acts 
of the general assembly shaU take effect at the 
end of ninety days after the passage thereof, 
unless a different time is therein appointed." 

Two questions were presented and argued: 
1. The constitutionality of the law as applied 
to mortgages upon the property where work 
and labor was done and materials furnished 
and made since the passage of the law. 2. 
When did the lien law take effect ?" The com- 
plainants, representing the bondholders, con- 
tended that the lien law was ' unconstitutional 
so far as it gave priority over mortgages ex- 
isting when the work and labor and furnish- 
ing of materials were begun. The complain- 
ants also contended that the lien law had no 
force and effect, as to priority or otherwise, 
until the expiration of ninety days from its ap- 
proval, namely, until June 19th, 1873. The 
lien claimants contended, that the law was 
constitutional, and that the phrase "passage 
of this act," as used m the second section of 
the lien act, meant the approval of the governor, 
namely, March 21st, 1873, and that the lien. 



whenever acquired, was prior to all mortgages 
or incumbrances subsequent to that time. 

Davis, Thoroughman & Warren and G- Ed- 
munds, Jr., for complainants. 

Theo. Bruer, Dryden & Dryden and James 
Hagerman, for lienholders. 

Before DILLON, Circuit Judge, and TREAT, 
District Judge. 

DILLON, Circuit Judge, delivered the opin- 
ion of the court, orally, 
THE COURT held- 

1. That it was competent for the legisla- 
ture, and withui the legitimate scope of legis- 
lative power, to provide in the act, entitled 
"An act to protect contractors, sub-contractors 
and laborers in tneir claims against railroad 
companies or corporations, contractors or sub- 
contractors," approved March 21st, 1873 (Sess. 
Acts 1873, p. 58), that the Hen given by the 
act should be prior to all mortgages or incum- 
brances placed upon the railroad property sub- 
sequent to the passage of the act. There is no 
constitutional objection to such a provision. 
Phil. Mech. Liens, pp. 46, 47, § 30; Stonewall 
Jackson Loan & Buildmg Ass'n v. McGruder, 
43 Ga. 9; Haldebrand's Appeal, 39 Pa. St 133; 
Elauvelt V. Woodworth, 31 N. Y. 283; Hides 
V. LIuiTay, 43 Cal. ol5; Davis v. Bilsland, 18 
Wall. [85 U. S.] 639. 

2. The lien given by the lien act is prior to 
aU mortgages or incumbrances placed upon the 
railroad and its property subsequent to March 
21, 1873, the date of the tqiproval of the law. 
The phrase "subsequent to the passage of this 
act," and in the second section of the iict, 
means subsequent to the approval by the gov- 
ernor. And a mortgage lien placed upon the 
railroad and its property between the date of 
the approval of the act, to-wit:— March 21st, 
1873, and June 19th, 1873, the end of ninety 
days after the approval, is subordinate and in- 
ferior to the lien of the conti-actor, laborer or 
material-man acquired under the lien act As 
to the meaning of the phrase "passage of an 
act," see In re Tebbetts [Case No. 13,817] opin- 
ion of Judge Story; Johnson v. Fay, 16 Gray, 
144. And as to when an act is passed, Logan 
V, State, 3 Heisk. 442; Wartman v. Citv of 
Philadelphia, 33 Pa. St 202; People v. Clark, 
1 Cal. 406; Brainard v. Bushnell, 11 Conn. 17; 
In re Richardson [Case No. 11,777]. 
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Case Wo. 17,080. o 

WALKER V. MOORE. 

[2 DUL 256.] 1 

Circuit Court, E. D. Arkansas. 1873. 

Tax Deeds— Sale op Separate Lots Es Masse. 

Under the statutes of Arkansas a tax deed 
which shows by its recitals that two or more 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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separate town lots were sold en masse, for a 
^ross sum, is void on its face, and cannot be 
-contradicted by evidence aliunde. 

[Cited in brief in Knox v. Gaddis, 1 App. D. 
C. 33S. Cited in Faruham v. Jones, 32 
Minn. 13, 19 N. W. 86. Cited in brief in 
Hopkins v. Scott, 86 Mo. 142.] 

Ejectment for lots 1, 2, and 3, in block 2, 
Little Keck. The defendants are tlie general 
■owners of the property. The plaintiff claims 
under the tax deed hereinafter mentioned, 
made to him by the county clerk under author- 
itj^ conferred upon this officer by the laws of 
the state. Acts 1869, § 144. By the recitals 
of said tax deed to the plaintiff, it appeared 
that lot 4, in block 1, and lots 1, 2, and 3, in 
block 2, in Littte Rock, were assessed for taxa- 
tion upon the non-resident list for 1867, to 
BUss & Sehenck, and that the same were ad- 
vertised for said taxes for sale on the 9th day 
■of March, 1868. Before the day fixed for the 
sale, but after the advertisement, the deed re- 
■eites, that the owners had paid the taxes and 
■obtained an injunction against the collection 
■of the penalty, but did not pay the costs of ad- 
veitising. The tax deed recites that on said 
■day fixed for the sale, the sheriff, as collector, 
"did proceed to sell at public auction the said, 
lots of land in separate lots and parcels, for the 
non-paj-ment of such costs of advertising, 
which amounted to the sum of ?3.60, and at 
such sale Thomas H. Walker bid and offered 
to pay the said costs for the whole of said lots, 
und no person having bid or offered to pay 
such costs for a less quantity thereof, the same 
were then and there publicly struck off and 
sold to him for that sum." In consideration 
■of said ?3.60 the sheriff grants the said lots to 
the said "Walker. The sheriff's certificate of 
5ale shows that the costs charged for adver- 
tising lot 4 in block 1 were $1,80, made up of 
the following Items: Advertising, 80 cents; 
•clerk, 25 cents; levy and return, 75 cents; to- 
tal, $1.80. And the like amount of ?1.80 for 
lots 1, 2, and 3, in block 2. The tax deed and 
sheriff's certificate of sale were offered in evi- 
dence by the plaintiff to sustain title; the de- 
fendant objected to their introduction, because 
the deed was void on its face. 

Gallagher & Ne:5vton, for plaintiff. 
U. M. Rose, for defendant. 

DILLON, Circuit Judge. The revenue stat- 
ute of Arkansas requires the collector, on the 
•day fixed for the sale of lands for delinquent 
taxes, to "proceed to offer for sale, separately, 
each tract of land and town lot contained in 
such list, on which the taxes and penalty have 
not been paid." Gould's Dig, 950, 118. "The 
person offering at such sale to pay the taxes 
charged on any tract or lot, for the least quan- 
tity thereof, shall be the pm*chaser of such 
quantity." Id. § 119. "Such tracts or lots as 
shall remain unsold for want of bidders shall 
be entered as sold to the state." Id. § 123. 

Constraing the recitals in the tax deed the 
most favorably for the plaintiff, they show 
tliat the several lots were offered in separate 



parcels, but sold en masse, for the ^oss sum 
of $3.60. 

Under the statute each lot must be offered for 
sale separately, and if there be no bidders, the 
lot must be entered as sold to the state. 
There is no authority in the statute, after dis- 
tinct lots have been separately exposed, and no 
biddiH's have been found, to gi-oup these lots, 
though belonging to the same owner, and sell 
them en masse. If this be done, the sale is 
void; and a deed showing, as in the deed to 
the plaintiff, that this course was pursued, is 
void on its face. 

A deed void on its face for this reason can- 
not be validated by parol evidence contradict- 
ing the recitals in the deed. 

"We therefore hold that the tax deed offered 
by the plaintiff must be excluded. We also 
hold that the offer of the plaintiff to show by 
evidence, aliunde the deed, that there was a 
separate sale of lot 4 in block 1 is incompetent. 

We also hold that the offer of the plaintiff to 
show by evidence, aliunde, that all of the re- 
quirements of the tax law of the .state had 
been complied with, unless said requirements 
were violated, by the sale of the lots together, 
must be rejected, for the reason that the deed 
recites a sale of said lots en masse, and is 
therefore void on its face, and hence it is im- 
material whether the other requirements of the 
revenue law were complied with or not. 

Judgment for defendant. 

NOTE. Where the statute requires a sale in 
parcels, a tax deed showing a sale of several par- 
cels, en masse, is void. Byam v. Cook221 Iowa, 
393; Pei^uson v. Heath, Id. 438; Harper v. 
Sexton, 22 Iowa, 442; Ackley v. Sexton, 24 
Iowa, 320. See, also, Loomis v. Pmgree, 43 Me. 
299. As to assessment of several parcels as one 
tract, where so returned by the owner. Wood- 
bum V. Wireman, 27 Pa. St. 18. As to recitals 
in tax deeds and their effect under the laws of 
Arkansas: Bonnell v. Eoane, 20 Ark. 125; Ho- 
gins V. Brashears, 13 Ark. 242, 249; Bettison v. 
Budd, 21 Ark. 581; Patrick v. Davis, 15 Ark. 
365; Twombly v. Kunbrough, 24 Ark; 464; Mc- 
Dermott v, Scully, 27 Ark: 226; Parker v. Over- 
man, 18 How. [59 U. S.] 137. 
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Case Ho. 17,081. 

WALKER V. OGDEN et aL 

[1 Biss. 287.3 1 

Circuit Court, N. D. lUinois. July Term, 1859. 

CoRi-ORATiONS— Forfeiture op Stock— How Made 
— Redemption — When Allowed. 

1. The provision in the articles of agreement 
of a private joint-stock company, that upon de- 
fault .by a stockholder of payment of assess- 
ments, all his shares, right and interest in the 
association and its property shall be forfeited, 
does not authorize the trustees by a naked dec- 

1 [Reported by Josiah H. Bissell, Esq./ and 
here reprinted by permission.] 
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laration to make a forfeiture against which a 
court of equity will not grant relief. 

2. The fact that the complainant with the 
acquiescence of the trustees, gave security for 
the payment of his assessments already OTcr- 
due, is of material assistance in entitling him to 
redeem, 

3. Upon payment of the amount due, princi- 
pal and interest, such a stockholder will be al- 
lowed to redeem, and the trustees will be or- 
dered to make and deliver the proper certifi- 
cates of stock. 

[Cited m Hill v. Atoka Coal & Mining Co., 
124 Mo. 153, 25 S. W. 931.] 

4. It seems that where the articles of agree- 
ment do not provide an express mode in which 
stock is to be forfeited, a valid foreclosure can- 
not be made without the decree of a court of eq- 
uity. 

This was a bill in chanceiT, filed by Walk- 
er, to compel the defendants who, together 
with E. E. Le Bar, deceased, were the tiiis- 
tees of the Chicago Land Company, to issue 
to him a certificate for one hundred and six- 
t3'-six shares of stock in said company, which 
the defendants claimed had been forfeited to 
the other stockholders for non-payment of 
assessment. It appeared that the complain- 
ant with others were associated together in 
a voluntarj' joint stock entei-prise for the pur- 
chase of lands in and about Chicago, in 1S53, 
with the view to profits' by anticipated en- 
hancement in value. The entire stock was 
divided into eighteen thousand shares of one 
hundred dollars each. Walker subscribed for 
one thousand five hundred shares. The pay- 
ment of twenty-five dollars entitled each sub- 
scriber to one full paid share of stock pur- 
porting to be of the value of one hundred 
dollars. Walker had made one payment, and 
was the owner of two hundred shares of 
stock. By the articles of agreement, it was 
provided that the trustees should have the 
power, and it should be their duty to make 
assessments upon the shareholders to meet 
such amounts as wei:e necessai-y to make the 
successive payments falling due on tjie pur- 
chases of real estate made by them upon cred- 
it; and to give thu-ty days' notice of the time 
of payment of such assessments, directed to 
the post-office address of each shareholder; 
and if any shareholder should fail to pay 
the assessment so called for at the time speci- 
fied, he should thereby forfeit all his shares, 
right and interest in the association and its 
property and effects of any sort and kind, 
except such shares as might have been pre- 
viously issued to him; such forfeited shares 
to be distributed among the other stockhold- 
ers who were not in default. The trustees, 
on the 19th of July, mailed a notice to Walk- 
er, which was signed by W. B. Ogden and 
M. D. Ogden, personally, and by B. K. Le 
Bar, the other tnistee, by M. D. Ogden as 
his attorney in fact. The trust agreement 
authorized one trustee to appoint -any as- 
sociate trustee or trustees as his attorney. 
The power of attorney from Le Bar to Og- 
den was dated on the 18th of July, 1853, but 
was not executed until the 22d of July, and 



its execution was not acknowledged, but 
proven. Xo execution, however, was admit- 
ted in this case. In October, 1854, the ti-us- 
tees, in pursuance of the express instruc- 
tions of the stockholders, consummated the 
forfeiture of Walker's stock by sending to- 
hun a formal written notice of such for- 
feiture, ■ the receipt of which notice was ac- 
knowledged by him, by a letter in which he- 
denied the legality of such forfeiture, and 
professed his readiness to pay the amount 
due, and his determination to hold the tiiis- 
tees responsible, and to contest the right to 
forfeit his shares, but he made no tender of 
the amount due on it until March, 1855, at 
the time of filing the bill. It appeared by 
the testimony of S. H. Fleetwood, that in 
October, 1853, Walker requested hun to give- 
fuither time on his assessment and to re- 
ceive cei-tain acceptances of Ward & Bro., 
of New York, for the amount due. Upon the 
delivery of which to him, Fleetwood issued 
to Walker the certificate for the one hundred 
and sixty-six shares of stock and received it 
back for Walker as collateral security for the 
payment of the acceptances. These accept- 
ances were not paid when due and were re- 
newed by Fleetwood, and were all finally dis- 
honored, and the house of Ward & Bro. be- 
came banknipt. There was evidence showing- 
a knowledge on the part of the trustees of 
the receipt of these acceptances by Fleet- 
wood, and of an implied acquiescence in it by 
them. But such ratification was denied by 
them in their answer, and it appeared that 
they had never received the acceptances from 
Fleetwood, but refuse'd so to do, and took 
from him the certificate of stock issued ta- 
Walker for the one hundred and sixty-six 
shares, and caused it to be cancelled. 

J. JI. Cassin and R. J. Walker, for com- 
plainant. 

E. C. Larned and I. N. Arnold, for defend- 
ants. 

DRUMMOND, District, Judge. My opinion 
is that the assessment -was legal and proper, 
and that a sufficient notice was given to Walk- 
er. If there was an illegality or irregularity 
la the assessment, the burden of proof was on 
the complainant to estabhsh it, and he has- 
failed to do so. But irrespective of the pre- 
sumption of law of its regularity, I think upon 
the evidence before me that its legalitj' is suf- 
ficiently established in eveiy substantial par- 
ticular. 

I am* also of the opinion that the objection 
taken by the defendants to the action of Fleet- 
wood in- receiving the acceptances, is weU tak- 
en. I think the trustees had no authority, un- 
der the articles, to take anythmg but money. 
The complamant bemg a party to the articles, 
was bound to take notice of the natm-e and 
extent of the authority thereby given. I as- 
sume, therefore, that the giving of the accep- 
tances was illegal, and that the complainant 
did not pay his assessment as required by the- 
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articles, and the question in the case is simply 
one of forfeiture. 

I am of opinion that the complainant at law 
incurred a forfeiture of his stock, and the only 
question is, has the court of equity the right to 
relieve for such forfeiture and is a case for 
such relief made out by the complainant? It 
is to he observed that no rights of property 
liave become vested by reason of the forfeiture 
in this case. The forfeited stock has never 
been distributed among the shareholders, or 
sold as is provided for by the articles. Had 
such action been taken a different case would 
have been presented. 

The articles provide no express mode by 
which the forfeiture is to be established. If 
they did, and such mode had been pursued, 
and especially if any right had vested in con- 
sequence thereof in third parties, the defend- 
ants' argument would have had more force. 
But here is a mere naked declaration that the 
stock is forfeited, which is all that stands in 
the way of the relief sought by the bill. 

Courts of equity do not favor forfeitures, and 
it cannot be denied that the effect of a for- 
feiture in this case would be to inflict a heavy 
loss and injury upon the complainant. He 
' would thereby lose all his interest in the in- 
creased value of a large amount of property, 
in a portion of which he was concerned as one 
of the original purchasers. The question is: 
Can the mere declaration of the trustees have 
the effect to foreclose all of Walker's interest in 
this property? I thmk not. I am inclined to 
the opinion (although I do not put my decision 
of this case on that ground), that a judicial 
decree of foreclosure upon a bill filed by the 
trustee, was necessary in order to bar the rights 
of Walker to redeem his stock. 

Having come to the conclusion then that a 
court of equity has the right to grant relief if 
a proper case is made, the remaining question 
is: has the complainant made out such a case? 
In this view of the case, the transaction with 
Fleetwood is important. There is no question 
that this was in perfect good faith on the part 
of all the parties. They acted under an honest 
mistake in regard to their powers. The paper 
furnished by Walker was deemed unquestiona- 
ble at the time. He left the stock as collateral. 
He was, as is shown, amply able to have raised 
the money in other ways if this agreement had 
not been made with Fleetwood. The trustees 
certainly knew of and acquiesced in the act of 
Fleetwood in taking the acceptances. They 
gave no notice to Walker of any dissatisfaction 
on their part with the arrangement until long 
after the maturity of the acceptances. 

Under such circumstances, the complainant 
having come in and tendered in money the 
whole amount due and ten per cent, interest, 
it would be hard and oppressive to deny him 
the right to redeem his stock, and I should' not 
feel inclined to do so unless compelled by the 
authorities, and from such examination of the 
law as I have been enabled to make in the 
brief time I have had, I think relief may be 
granted. 



The case of Sparks v. Liverpool Wateir 
Works, 13 Ves. 428, decided by Sir Wm. Grant,, 
has been pressed with much force by the de- 
fendants' counsel. But I think that that case 
rests upon the public corporate objects of the 
concern. The case before me is different. It 
is that of a mere private land company in. 
which the public have no interest. 

This case has been likened by the coimsel 
on the part of the comxjlainant to that of a bUI 
to redeem from a mortgage after forfeiture, 
and on the other side to a bill for a specific 
performance of a defaulted contract to convey,, 
and in my opuiion neither of these views are- 
to be regarded as exactly correct It is a case 
•which rests upon principles peculiar to itself,, 
and the right to relief is based upon the con- 
siderations which I -have stated. 

Upon payment of the whole amount due^ 
principal and interest, the complainant should 
be allowed to redeem his stock, and certificates- 
thereof should be executed and delivered to- 
him by defendants, and decree will be entered 
accordingly. 

NOTE. Corporations may be authorized to for- 
feit stock. Herkimer Manufacturing & Hydrau- 
lic Go. V. Small, 21 Wend. 273; Troy Turnpike 
& Raih-oad Co. v. M'Chesney, Id- 296. Unless 
the power to forfeit stock is given by the charter, 
a by-law subjecting it to forfeiture is merely nug- 
atory. In re Long Island E. Co., 19 Wend. 37; 
Bordentown & S. A. Turnpike Co. v. Imlay, 1 
South. [4 N. J. Law! 285; In re National Pat- 
ent Steam Fuel Co., 5 Jur. (N. S.) 420, 28 Law 
J. Ch. 637» Directors cannot forfeit stock in 
any other way than th^ mode provitled in the char- 
ter. Downing v. Potts, 3 Zab. [23 N. J. Law] 
66. Forfeiture can only be enforced upon full 
compliance with tlie provisions of the act. East- * 
era Plank Road Co. v. Vaughan, 20 Barb. 155. 



Case ]Sro. 17,083. 

WALKER et al. v. PARKER et al. 

[5 Cranch, 0. C. 639.] i 

Circuit Court, District of Columbia. March 
Term, 1840. 

Depositions— Notice of Takikg — Exceptions — 

Waiver— CoMPETESCT op Witnesses 

ExEOUTOiis— Pahties. 

1. In suits in equity, in the circuit court in 
the District of Columbia, depositions taken 
under the act of congress of 1789 [1 Stat 73] 
cannot be read in evidence. 

2. A letter directed to the agent of the op- 
posite party at OhiUicothe, and put into the 
post-office at Cincinnati on the 21st, informing 
him tliat the deposition of a certain witness 
would be taken at Cincinnati on the 28th of the 
same month, is not conclusive evidence of no- 
tice, if, in fact, the letter was not received un- 
til the 29th. 

3. If, upon the return of depositions, the op- 
posite party except "to the caption as well as 
to the substance of them," he may, at the hear- 
ing, even after the lapse of several years, speci- 
fy his objections and insist upon them. 

4. If, upon cross-examination of a witness, in 
taking his deposition, he appears to be inter- 
ested, and therefore incompetent, _ the objec- 
tion to his competency is not waived by pur- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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^ning the cross-examination upon the merits 
of the case. 

5. Executors, who are parties in the cause, 
cannot be examined as witnesses, without an 
order of the court to examine them; and such 
an order will not be given, if they are inter- 
ested in the event of the cause. 

BiU in equity; set for hearing by the de- 
fendant, at ilareli term, 1839. Certain dep- 
ositions had been taken, by the complainants 
[William il. Walker and others] under the 
30th section of the judiciary act of Septem- 
ber, 1789 (1 Stat. 73). Upon the opening of 
which in court, 

Mr. Jones, for defendant [Daniel] Parker, 
made this memorandum upon the envelope, 
-and filed the same with the depositions, to' 
wit: ""Note. Defendant Parker excepts to the 
caption as well as the substance of the dep- 
■ositions taken on the part of complainants, to 
wit: Longworth, Piatt, &c. &c." 

ilr. Jones now objected to the depositions, 
because they were not taken absolutely un- 
der a commission from this court, but were 
taken de bene esse under the act of con- 
gress of 1789 (1 Stat 73). The uniform prac- 
tice of this eom't from its commencement, 
and of the court of chancery in Maryland 
long before that time, has been to take the 
■evidence in causes in equity under a com- 
mission issued by the court; and never to 
examine witnesses viv3, voce in open court, 
unless to prove exhibits. A deposition de 
bene esse, under the act of congress, cannot 
be read at the hearing, if the witness can be 
had; and if he should be present, this court 
. -would not examine him viva voce; so that 
his testimony would be lost, 

R. S. Coxe, contra. The judiciary act of 
1789, § 30 (1 Stat. 73), expressly requires 
"that the mode of proof by oral testimony 
and examination of witnesses in open court, 
shall be the same in all the courts of the 
United States, as well in the ti-ial of causes 
in equity, and of admiralty and max-itime 
jurisdiction, as of actions at common law." 
And by the 25th rule of practice prescribed 
by the supreme court to the circuit courts of 
the United States, "testimony may be taken 
according to the acts of congress, or under a 
■commission." 

Mr, Jones, in reply. The 30th section of 
the judiciary act of 1789 (1 Stat. 73), has 
also this proviso: "That nothing herein shall 
be construed to prevent any court of the 
United States from granting a dedimus po- 
testatem to take depositions according to 
common usage, when it may be necessary to 
prevent a failure, or delay of justice; which 
power tliey shall severally possess." 

By the second section of the act of con- 
gress of the 8th of May, 1792 (1 Stat. 275), 
"for regulating processes," &e., it is enacted 
that the forms and modes of proceeding in 
suits "of equity," shall be "according to the 
principles, rules, and usages which belong to 
the courts of equity," "as distinguished from 
courts of common law; except so far as 
may have been provided for by the act to 



establish the judicial courts of the United 
States; subject, however, to such alterations 
and additions, as the said courts respective- 
ly shall, in their discretion, deem expedient; 
or to such regulations as the supreme court 
of the United States shall think proper, from 
time to time, by rule, to prescribe to any cir- 
cuit or district court concerning the same." 
And by the 25th section of the act of 29th 
of April, 1802 (2 Stat. 156), "to amend the 
judicial system of the United States," it is 
enacted, "that in all suits in equity, it shall 
be in the discretion of the eoiu"t, upon the 
request of either party, to order the testi- 
mony of the witnesses therein to be taken 
by depositions, which depositions shall be 
taken in conformity to the regulations pre- 
scribed by law for the courts of the highest 
jurisdiction in equity, in cases of a similar 
nature, in that state in which the court of 
the United States may be holden." 

By the judiciaiy act of 1789, § 17 (1 Stat 73), 
all the courts of the United States have pow- 
er "to make and establish all necessary rules 
for the orderly conducting business in the 
said courts, provided such rules are not re- 
pugnant to the law of. the United States." 

THE COURT (nem. con.) was of opinion, 
that the depositions taken under the act of 
congress, cannot be read in evidence at the 
hearing; and observed that the uniform 
practice of this court, in eases of equity, has 
been to take the testimony by deposition un- 
der a commission. A deposition taken under 
the act of congi-ess is only de bene esse, and 
cannot be used, if the witness is here; and 
if here, his testimony cannot, according lo 
the practice of this court, be taken viva, voce 
in open court. 

Mr. Jones then objected to the depositions 

of , taken in Cincinnati on the 28th of 

November, 1827, under a commission to J. 
G. Burnet and William Burke; for want of 
notice to Mr. Scott, the defendant's counsel. 

A written notice, signed by the commis- 
sioners, that the depositions of sundry per- 
sons would be taken by them at the mayor's 
office in Cincinnati, on the 28th of Novem- 
ber, 1827, was put into the post-office in Cin- 
cinnati on the 21st, addressed* to Mr. Scott 
at Chillicothe, but was not received by him 
until the 29th, The mail of the 21st, by its 
usual course reached Chillicothe on the even- 
ing of the 22d or 23d. 

Mr. Key and Mr. Coxe, for the complain- 
ant, contended that this was notice; that it 
would be good notice to charge an indorsee, 
and a fortiori it is sufficient notice of taking 
a deposition, 

Mr. Jones, in reply. That is a rule that ap- 
plies to mercantile eases only, and depends 
upon commercial usages and principles, and 
the presumed assent of the party to receive 
notice in that way. 

THE COURT (MORSELL, Circuit Judge, 
contra) was of opinion that it was not no- 
tice. 

CRANCH, Chief Judge, said it could be 
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only presumptive evidence of notice, and 
tliat presumption is destroyed by the fact 
tliat the notice was not received until after 
the depositions vsrere taken. 

MORSELL, Circuit Judge, thought that the 
party had done all that was reasonable, all 
that he was hound to do; and Mr. Scott 
ought to have been there to receive the letter 
in time, 

THRUSTON, Circuit Judge, said it was 
not a case to which the law-merchant ap- 
plies, and therefore common-law notice was 
necessary. 

Mr. Key and llr. Goxe, for the complain- 
ant, objected to Hr. Jones now, after the 
lapse of several years, taking particular ex- 
ceptions to the depositions, not specified at 
the time the depositions were returned and 
opened. 

THE COUBT, however, overruled the ob- 
jection, and suffered Mr. Jones now to speci- 
fy and insist upon his particular objections 
to the depositions. See Gres. Eq. Bv. (Phila. 
Ed. 1837) 155; Raym. Gh. Dig. 79. 

Mr. Jones then objected to the depositions 
of Benjamin M. Piatt and Nicholas Long- 
worth, that they were pai'ties in the cause, 
.and there was no order of tiae court to take 
their depositions; and that they were also 
' parties in interest. That Longworth's depo- 
sition was never finished, on account of his 
ill health. 

^Ir. Key, contra. Longworth's deposition 
is complete; it does not appear that any in- 
terrogatories are not answered, or that either 
of the parties wished to put others. 

As to the objection of interest, they are 
merely executors without any personal in- 
terest, and are mere nominal parties. The 
contest is between two contending assign- 
ees of John H. Piatt. 

The defendant has waived the objection of 
interest by requiring these witnesses to be 
cross-examined upon the merits after the 
interest, if any, was disclosed, and no objec- 
tion then made to their competency. The 
objection should have been taken at the time 
of the examination. U. S. v. One Case of 
Hair Pencils [Case No. 15,924]; Gres. Eq. 
Ev. 207. 

Mr. Jones, in reply. There is a difference 
between an examination in open court, and 
before eommissionei"s. If it be in open court, 
the moment the interest is discovered upon 
cross-examination, the court decides that the 
r witness is incompetent, and his testimony is 
at once excluded. But upon an examination 
before commissioners, non constat that the 
court will reject the witness; the objection 
may be overruled, so that if the party should 
be precluded from further cross-examination 
before the commissioners, he would lose the 
benefit of cross-examining the witness. The 
cross-examination, therefore, ought to pro- 
ceed de bene esse, to avail the party, in case 
his objection should be overruled; and to 
be rejected if the objection should prevail. 
A party can be examined as a svitness, only 



under an order of the court, and then only 
upon coUatei-al matters. 

THE COURT (MORSELL, Circuit Judge^ 
contra) was of opinion, that the defendants^ 
the executors of John H. Piatt, were not 
competent witnesses, without an order of the 
court to examine them; and that they were 
interested, and therefore the court would not 
order their dejwsitions to be taken. That 
the cross-examination of Piatt was not a 
waiver of the objection on account of his in- 
tei'est, although the cross-examination was 
continued after his interest was disclosed; 
the objection to the competency of the wit- 
ness having been expressly saved by the 
agreement for the cross-examination. 

By consent, the order for setting the cause 
for hearing was set aside, and new commis- 
sions issued for taking the testimony of the 
witnesses. 



Case No. 17,083. 

WALKER V. RAWSON et al. 

[4 Ban. & A. 128.] i 

Circuit Court, D. Massachusetts. Feb., 1879. 

Patests — Mode of Cutting Soles for Boots 
AND Shoes. 

1. The complainant's patent construed, to 
contain merely a direction to workmen to use 
a known tool in a skilful mode, well known in 
other arts, and in the same art, as applied to a 
somewhat different tool, to effect an old re- 
sult, and, therefore, that it does not set out a 
patentable invention. 

2. Letters patent No. 49,572, granted to Jo- 
seph H. Walker, August 22d, 1865, for an im- 
proved mode of cutting soles for boots and 
shoes, held, not to describe a patentable inven- 
tion. 

[This is a bill in equity by^ Joseph H, Walker 
.against Daniel G. Rawson and others to re- 
sti'ain an infringement of certain letters patent 
granted to complainant.] 

Browne & Holmes, for complainant. 
A. K. P. Joy, for defendants. 

LOWELL, District Judge. This suit in eq- 
uity is brought for the infringement of the 
plaintiff's patent. No. 49,572, granted August 
22d, 1865, for an improved mode of cutting 
soles for boots and shoes from whole sides of 
leather. The specification describes the old 
method to have been to cut the side of leather 
into strips, or "races," as they are technically 
called, wide enough to form the length of the 
required soles, and then to cut each stiup by 
itself into soles by a die, which was reversed 
after each cutting. His mode, as described, is, 
to place the die upon the side of leather and 
cut one sole, then to reverse the die and draw 
it into such a position as to touch, or nearly 
touch, the former pattern at the toe, ball and 
heel, and cut the second; and so on, until the 
whole width of the side has been cut into soles; 

1 [Reported by Hubert A, Banning, Esq., and 
Henry Arden, Esq., and here reprinted loy per- 
mission.] 
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and then to b^in a new series of cuttings, as 
olose as possible to tlie first, and arranged in 
the same order; and so on until the "whole side 
is cut. Both modes are illustrated by draw- 
ings. 

There is great economy In this mode of cut- 
ting, as compared with what the patentee calls 
the old mode. A strip of the exact width nec- 
■essary for the length of a sole will not allow 
the patterns to fit into each other, because they 
then overlap, and every other one would pass 
beyond the strip or race; and if the race were 
wide enough to allow this, there would be loss 
at the ends of the soles. This loss is not made 
by the new method, because the second series 
is made to fit into the first and take up the 
spare pieces. 

The complainant is a manufacturer of boots 
and shoes, of large experience, who has some 
eighteen or twenty patents, all upon inventions 
of his own. He gives much interesting evi- 
dence concerning the growth of the art of man- 
ufacturing those articles on a large scale, and 
insists that he is the first person who used 
■dies for cutting soles in any othei- way than 
upon a race of leather cut out in the form of a 
parallelogi-am, and of a width exactly equal to 
the length of a sole. Upon this point there is 
a vast mass of conflicting evidence. Dies be- 
gan to be used at least twenty yeai-s before 
the date of the patent. 

In his specification, the complainant de- 
scribes a mode by which the operator may 
find out where to place his die for cutting the 
first sole of the second series, and this is the 
subject of the second claim in his patent 
When the commissioner of patents rejected his 
application, he sent on affidavits to prove that 
this mode of beginning the second series was a 
discovery, and not an easy one to make. I do 
not imderstand that he now relies on the sec- 
ond claim at all, or that it is infringed. In my 
opinion the drawings show, on their face, that 
there is no practical difficulty in the matter, 
and I think the complainant's evidence proves 
as much. 

It does seem to be proved that before 1863 
the machines working by power were all 
adapted to cutting soles from races, and that 
the plaintife first brought the method of cut- 
ting from a whole side into general notice, and 
that many intelligent manufacturers took li- 
censes under this patent; which certainly tends 
to show that the process was supposed to be 
new. To be sure he had a machine which 
was patented; and the defendants' insist that 
the licenses were for the machine, and that the 
mode of cutting was thrown in. The plaintifiE 
declares the very reverse to be tnie. 

The claim in question here is the first: "Cut- 
ting up sides of leather into soles for boots and 
shoes, in the manner described, and as shown 
in Sheet 1 of the drawings." This claim is 
not limited to cutting by power, but applies to 
all cutting with dies. K llie claim is construed 
to Include, in the mode of cutting, the particu- 
lar method of finding where to put the die for 
the beginning of the second series of soles, it is 



not infringed. If it means that a whole side 
of leather must be employed, it could readily 
be evaded. I vmderstand the construction giv- 
en by the counsel for the complainant to be for 
cutting at least two series of soles, so that the 
saving of material at the sides and the ends 
will both be taken advantage of. As a series 
may consist of two, the patent, is for cutting 
four soles or more, touching at the sides and 
ends, as described. 

The great discovery, as I understand the 
plaintife to view it, was, that races may be dis- 
pensed with. I do not see any difficulty ip. 
practising the invention on a race or strip of 
leather, if the die is laid with its longer axis 
lengthwise of the race. "Whether this would 
be economical or not would depend on the com- 
parative dimensions of the sole and the race. 
The invention, therefore, seems to be to reject 
the mode of cutting by- races of the precise 
width necessary for the length of a sole, and 
used by always laying the die across the lace. 

No doubt any new machinery, adapted to 
cutting whole sides or pieces of a shape differ- 
ent from the old races, would be patentable. 
But, in my opinion, the plaintiff cannot, with- 
out relying on particular means or machinery, 
monopolize a general mode of presenting old 
material to an old tool, in such a mode as to 
make it hold out as long as possible, by adapt- 
ing the presentation of his material to the 
shape of his tool, or the positions of his tool to 
the shape o^' his material. 

In Brown v. Piper, 91 U. S. 37, it is said by 
the court that judicial notice may be taken of 
facts of common knowledge in the arts. This 
has been called a new departure of the court; 
but it seems a useful and reasonable one, if 
reasonably used. In Snow v. Taylor [Case No. 
13,148], I said, speaking for Mr. Justice Clif- 
ford and myself, "It is a matter of common 
knowledge, and is mentioned by some of the 
witnesses, that in various branches of manu- 
facture, material has been cut in such a way 
as to bring the wide part of one article of the 
manufacture against the narrow part of the 
next, so as to save material." "We held, in 
that ease, that a patent could not be sustained 
for "the method of cutting two or more series 
of collars side by side, from a strip of paper or 
other suitable material, in such a manner that 
the wide parts of the collar of one series shall 
come opposite to the narrow parts of the ad- 
joining series." 

In the present case it is proved that in the 
old mode of cutting by hand, the shoemaker 
would save material by marking out his soles 
so that they should fit each other, veiy much 
as the dies are put against each other by the 
plaintiff. It seems that, owing to the hardness 
of the leather, a shoe knife will not cut an 
outer sole so accurately that it will go into the 
shoe without trimming, and the plaintiff says 
that the knife cuts only "sole-blanlvs," and not 
soles. This does not appear to be true of inner 
soles. If it were, the mode of operation is the 
same, and a relative economy of the same 
sort is gained. A die is a pattern and a Icnife 
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combined, and its operation is more perfect up- 
on outer soles than tliat of the Imife; but, so 
far as the placing of the pattern is concerned, 
there is no difference in the operations. 

Whatever may be the fair effect of most of 
the very conflicting evidence of precise antici- 
ixition with dies, this, I think, is established: 
That almost every manufacturer sometimes had 
pieces o£ leather which he worked up into soles, 
especially inner soles, with dies, which could 
not conveniently be "raced*'; and I do not think 
It needs much testimony to prove that he 
would use his dies, on such pieces, in such a 
way as to make the greatest number of soles 
out of it. 

Upon the whole, I am of opinion that no pat- 
entable invention is set out in this specilicatiou 
and daun. It contains merely a direction to 
worlonen to use a known tool in a skilful 
mode, well-known in other arts, and in this 
art, as applied to a somewhat different tool, 
to effect an old result. I am not aware that 
a patent has ever been sustained for such an 
invention. 

Wlien a certain process of "canning" had 
been applied to beans and peas, it was held that 
its application to green corn could riot be pat- 
ented, although much study and experiment 
had been expended to discover that the old pro- 
cess would apply to the new article. Sewall v. 
Jones, 91 U. S. 171. Where a certain mode of 
fastening had been applied to pieliaxes, it was 
lield not patentable for anchors. Bninton v. 
Hawkes, 4 Barn. & Aid. 541. A "fish" for 
the timbers of bridges, anticipated a like fish 
for rails of a railway, though its mode of opera- 
tion was somewhat different. Harwood v. 
Great Northern Ry. Co., 11 H. L. 054. A pro- 
cess for finishing cotton and linen threads could 
not be patented when applied to threads of 
wool and hair, though experiment was neces- 
sary to discover its applicability to them. Brook 
V. Aston, 8 El. & Bl. 478. So of many other 
oases where the adaptation was new and useful, 
but no new means were devised, and no new 
result was readied, or only one whidi had been 
attained before in analogous arts. Bill dis- 
missed with costs. 



WALKER (REESIDE v.). 
656. 



See Case No. 11,- 



Case ]Sro. 17,084. 

WALKER et al. v, REID et al. 

[2 Gin. Law Bill. 133.] 

Circuit Court, S. D. Ohio. June 11, 1877. 

Tka-de-Marks — Secuetaky's Certificate — Va- 
lidity AND IXFJtlXGESIEN'T. 

[1. The certificate of the commissioner of 
patents of the registration of a trade-mark is 
not required to include a certified copy of the 
declaration filed with the trade-mark; for the 
law does not provide for the recording of such 
declaration, as distinguished from the state- 
ment which is required to be recorded; aud a 
statement in the certificate that the declaration 
was filed, together with the substance of the 
declaration, is sulficient.] 



[2. There can be no valid trade-mark in the 
words "Stoga Kip," as applied to boots, for 
they indicate neither ownership nor origin, hut 
merely designate quality.] 

[3. Quaere: Whetlier one who has obtained 
a patent for an improvement in the manufacture 
of boots, which he terms in his ai>plicatiou a 
"Saddle Seam Boot," can thereafter obtain a 
trade-mark in these words, whereby his monop- 
oly may be prolonged beyond the term of the 
patent.] 

[4. The owner of a trade-mark for goods 
which he manufactures under a patent is not 
entitled to enjoin the use thereof by a dealer 
purchasing his goods from a manufacturer 
who has a license under the patent.] 

[This was a suit in equity by Joseph H. 
Walker and others against W. P. Reid and 
others to enjoin the alleged infringement of a 
trade-mark.] 

Lincoln, Smith & Stephens, for complain- 
ants. 

Perry & Jenney and Jlr. Haitwell, for de- 
fendants. 



BY THE COURT. This suit is brought, 
by the complainants to enjoin the defendants 
from the use of certain trade-marks described 
m the bill, the first of which is- composed 
of the words "Walker Boot," and an open 
star, which, it is alleged, was legally register- 
ed and recorded in the patent office on the 
23d day of May, 1871. The second is com- 
posed of the words "Saddle Seam Boot," and 
which, it is alleged, was legally registered 
and recorded on the 23d day of July, 1872. 
In addition to th6 registered trade-marks, 
the bill alleges that complainants have for 
four years past, for the purpose of designat- 
ing the boots manufactured and sold by them, 
and to distinguish them from those manufac- 
tured and sold by others, used upon the cases 
or packages containing theii* boots certain 
marks, consisting of the words "Stoga Kip." 
The letters "J. H. W." (being the initials of 
John H. Walker) inclosed in a broken ellipse, 
the words "Trade-Mark," "Saddle Seam Boot," 
"Walker Boot," and tlie open star. Complainants 
allege further that during the period of fom: 
years they were, and now are, entitled to the 
exclusive use of said trade-marks, and until 
the infringement by the defendants they have 
been exclusively used by them; that large 
quantities of boots so marked in cases have 
been sold by them; that their boots have 
acquired a valuable reputation, and are 
known in the trade by such trade-marks; 
that s such trade-marks, and the exclusive 
right to use the same, are of great value to 
complainants; that the defendants, without 
complainants' license, have offered for sale 
and sold large quantities of boots bearing 
the same marks, or substantially the same, 
in boxes bearing the same marks, or sub- 
stantially the same, as those of complain- 
ants, and thereby induced the public to be- 
lieve that the boots so sold were the boots 
manufactured by complainants, greatly to 
the damage of the complainants. The bill 
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concludes with the usual prayer for injunc- 
tion. 

. Attached to the bill are the certificates by 
the commissioner of patents of the registra- 
tion of the two trade-marks alleged to have 
been registered. Upon the hearing it was 
objected to these certificates that they did 
not show a compliance with the law regu- 
lating trade-marks, and therefore, as register- 
ed trade-marks, they are invalid. In support 
of this proposition, reference was made to 
Smith T. Reynolds [Case No. 13,097]. TJn- 
. der that authority, if the certificates in this 
case were the same as that given by the re- 
porter, they would not be sufficient, but I 
think that certificates are different. In that 
case the certificate was, "That I, Lee, Smith 
& Co. did, on the 30th of December, 1870, 
deposit in the patent office for re^stration a 
certain trade-mark for paints, of which a 
copy is hereto annexed; that they filed here- 
with the annexed statements, and having 
paid into the treasury of the United States 
the sum of twenty-five dollars, and otherwise 
complied with the act of congress In such 
case made and provided, the said trade-mark 
has been duly registered, &c." In that case 
the only thing certified to have been filed was 
the "annexed statement" The commissioner 
in these certifies that "Joseph H. Walker did, 
on the 1st day of May, 1S71, deposit in the 
said ofiice for registration a certain trade- 
mark, a copy of which is hereto annexed, 
&c.; that he deposited therewith a statement, 
a copy of which is also hereto annexed, and 
the declaration under the oath of himself, the 
said Joseph H. Walker, to the efEect, &c" 
Then follows a minute detail of all the decla- 
rations contained, which shows that it was in 
fuU compliance with the. law. In this the 
two certificates are different. The state- 
ment required by the statute is a separate and 
distinct thing from the declaration, and, when 
the statute speaks of certified copies of the 
statement, it certainly does not thereby in- 
clude the declaration. The statement is to 
contain the name of the person who applies 
for the trade-mark, the kind of goods to which 
it is to be applied, and a description of the 
trade-mark, and this is to be recorded; but 
there is no provision for recording the declara- 
tion, and consequently no pi'ovision for certi- 
fied copies thereof. But the certificates in 
this case show that such declarations were 
filed, and this, I think, for the purposes of 
the present hearing, must be taken as true. 
In addition to the registered trade-marks, I 
take it that this bill alleges that they have 
combined these two trade-marks with the 
words "Stoga Kip," the letters "J. H. W.," 
in a broken ellipse, the words "trade-mark," 
and used them all upon the boxes containing 
the boots of their manufacture, as a general 
trade-mark, to designate them as of their 
manufacture. 

It is not contended that the defendants have 
used the first trade-mark as registered; the 
proof shows, however, that they have used 



tLe second literally as registered. The proof 
further shows that the defendants used u])on. 
the boxes in which their boots were sold the- 
words "Stoga Kip," the letters "J. H. W.," 
in the broken ellipse, the words "Walker Sad- 
dle Seam," in stencil, and the words "Walker 
Saddle Seam," branded letters of the same 
size and form, and stencil and brand of the 
same general appearance of those used by 
complainants. That defendants had a right 
to use the words "Stoga Kip," separate from 
any other word, cannot be doubted, for the 
words neither indicate ownership nor origin, 
but quality, and the complainants themselves 
could acquire no exclusive right in such 
worSs separately, or as a trade-mark; but 
when used in connection with their own 
name, or their initials, to designate goods of 
their manufacture, it might become a part of 
their trade-mark. Had the defendants stop- 
ped with the use of the word "Stoga Kip," 
they could not have been enjoined, but they 
have used the letters "J. H. W.," in the 
broken ellipse, in connection with it precisely 
as used by complainants; this they certainly 
had no right to. do, in connection with goods 
of their own manufacture, or with others 
than those of complainants. The more im- 
portant matter, however, is the use of the 
words "Walker Saddle Seam," and it has given 
me no inconsiderable amount. of trouble. 

It appears from the evidence in the case that 
Joseph H. Walker, on the 1st of November, 
1870, obtained a patent for an improvement 
in the manufacture of boots. What he claim- 
ed as his improvement was "a boot having a 
saddle or brace piece applied with a boot to the 
side seams, and extending up on said seams 
above in the top line of the counter, as and for 
the purposes set forth," and which improved 
boot he termed jji his application the "Saddle 
Seam Boot." In the drawing referred to it is 
called "Joseph H. Walker's Saddle Seamed 
Boot." Whether this title is copied from the 
orjgujal drawing, or "Joseph H. Walker" added 
by the, commissioner as a designation of the 
person whose invention it was, does not ap- 
pear. The evidence further shows that Joseph 
H. Walker on the 23d of July, A. D. 1872, 
registered the trade-mark "Saddle Seam Boot," 
which he says in his statement was to be used 
upon boots made as described in his letters pat- 
ent of November 1, 1870, and the circulars 
and advertisements relating to said style of 
boots. The evidence further shows that this 
patent was assigned by Joseph H. Walker to 
the Walker Saddle Seam Association, but 
whether the assignment was made before or 
after the registration of the ti-ade-mark does 
not appear. It does appear, however, that, aft- 
er the association became the owner of the pat- 
ent, it granted license to others to manufac- 
ture boots under the patent, and that during 
the year 1872 large quantities of boots were 
manufactured under the same by said licensees. 
It also appears that since 1872 a large number 
of persons have been licensed to manufactiu'e 
boots under said patent, and that more than 
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two-thirds of all the boots now manufactared 
are manufactured by others than complainants, 
who are also licensees, and are manufacturing 
by virtue of their license. 

Upon this statement of facts the question 
arises: Can a man, after he has obtained a pat- 
ent for an improvement of this character, and 
which he terms in his application a "Saddle 
Seam Boot," obtain the right to a trade-mark 
in and to the same name? By the patent the 
government has given him the exclusive right 
for seventeen years to make and sell the im- 
proved boot which he calls the "Saddle Seamed 
Boot"; can he procure an additional right by 
which he shall have the exclusive use for thir- 
ty years of that name, by which he can pro- 
hibit, long after his patent has esi)ired, the 
use of a name which, by his patent, he has 
given to the public? The view that I have 
taken of the ease renders it unnecessary to 
determine that abstract question; but I doubt 
very much the validity of any such trade- 
mark. It is admitted in argument by the learn- 
ed counsel for complainants that they have' 
not the exdusive right to the words "Saddle 
Seam Boot"; that other licensees have an 
equal right with them to their use; and so 
those to whom they sell have the same right 
to their use until the article shall be consumed. 
But it claimed that as against these defendants 
the right exists, because they were not li- 
censes. If it were entirely dear that these par- 
ties were using the words to designate and dis- 
pose of goods of their own manufacture, it 
would bring us back to the question of the 
validity of this trade-mark; but that is not the 
case as presented by the testimony. Upon this 
point the. testimony is somewhat conflicting. 
The affidavits of the defendants show that 
they did not use these words upon boots of 
their own manufacture; that they were, used 
only upon goods which they purchased from 
licensees, or those purchased from the pur- 
chasers of such licensees. If this be so, there 
can be no injunction as to the use of these 
words, but concede it to be doubtful whether 
they have used them in the sale of their man- 
ufactures; still, the injunction ' would be re- 
fused, for it is a well-recognized principle that 
whenever the title or right which is sought to 
be protected is not entirely clear, or the in- 
fringement doubtful, an injunction will be re- 
fused. Had the defendants used only the 
words "Saddle Seam Boot," I have no doubt 
that they would have been protected as against 
everybody, but the evidence in the case shows 
that the defendants, in connection with these 
words, have used the word "Walker." I ad- 
mit that, if this boot had become generally 
known throughout the entire trade as "Walker's 
Saddle Seam Boot," the defendants would have 
had a right to use it in connection with work 
manufactured under the patent; it would come 
"withbi the doctrhie of Singleton v. Bolton, 3 
Doug. 293; Ganham v. Jones, 2 Ves. & B. 218; 
and Singer Manuf'g. Co, v. Wilson, 3 Cent 
Law J. 706. In the latter case the court held 
that the defendants had a right to call their 
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machine the Singer machine, provided they 
did not convey the idea that it was manufac- 
tured by the Singer Co. There is a diversity 
of statements by the witnesses upon this point, 
some testifying that the word "Walker," pre- 
fixed to the words "Saddle Seamed Boot," sig- 
nifies that the boot was made -under the Walker 
patent, and others that it signifies to the trade 
the boot made by complainants under the pat- 
'ent The weight of the evidence would seem 
that the word was understood to designate the 
boots manufactured by the complainants, but 
this might of itself not be sufficient to maintain 
injunction. But we have in addition to this 
the fact that defendants were customers of the 
complainants up to 1875, when, from some 
cause, they refused to sell them any more 
goods, and that in 1876 the defendants pro- 
cured the stencil and the brands, the letters 
"J. H. W.," with.the broken ellipse precisely 
as complainants; in the brand the word 
"Walker" was of the same letters in size and 
appearance as eomplahiants, but in lieu of 
boot and star they had saddle seam. In ad- 
dition we have the testimony of three witnesses 
that the principal defendants admitted to them 
that they had infringed complainants' trade- 
marljs, and assigned as a reason therefor that 
the complainants would not sell them their 
boots, and they did it to satisfy their custom- 
ers and not lose their trade. The defendant 
domes that he made such admissions; says he 
had conversations in regard to the matter, but 
did not use the language; but the testimony 
of three must outweigh that of one. I thuik 
from the evidence in the ease the complainants- 
are entitled to an injunction restraining defend- 
ants from the use of the letters "J". H. W."~ 
and the broken ellipse, and from the use of the- 
word "Walker" as used by them, but they are- 
not entitled to an -injunction restrainhig them-* 
from the use of the words "Saddle Seam."" 
Whether the defendants would have the right' 
to use the word "Walker" in connection with- 
the words "Saddle Seam," simply to show that 
the boot was manufactured under Walker's 
patent, need not now be decided. Let an in- 
junction issue in conformity with this opinion. 
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WALKER V. SEiaEL et al. 

[12 N. B. R. 394; 1 2 Cent. Law J, 508.1 

District Court, E. D. Missouri. Feb. 11, 1875. 

JOBISDICTION IN BASKRUPTOr — Es.TOINING SUITS 

IN State Courts— Equitable Assisnmbnt. 

1, Creditors of a bankrupt holding an order 
obtained before bankruptcy, on a general fund, 
acceptance thereof having been refused, though 
holding an equitable assignment of the fund 
pro tanto, will be restrained from prosecuting 
their snit, after bankruptcy, against the man- 
agers of the fund, in the state court 
[Cited in Re Smith, Case No. 12,990.] 
[Cited in Grammel v. Carmer, 55 Mich. 213, 
21 N. W. 424.] 

1 [Reprinted from 12 N.' B. R. 394, by per- 
mission.] 
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2, The bankrupt himself, before bankruptcy, 
or his assignee after bankruptcy, is a necessary 
party to a suit in equity on such an order, and 
the bankruptcy court has exclusive jurisdic- 
tion for the determination of all questions per- 
taining to the bankrupt's estate. 

[Cited in Gterman Sav. Inst v. Adae, 8 Ped. 
108.] 

[This was a bill by William R. Walker, as- 
signee in bankruptcy of Morris H. Fitzgibbon, 
to restrain the defendants, Seigel & Bobb, 
from prosecuting a suit in a state court.] 

TREAT, District Judge. The bill prays for 
an injunction to prevent the prosecution of a 
suit by Seigel & Bobb, in the Buchanan circuit 
coart, and against the other defendants. The 
managers of a state lunatic asylum, in their 
capacity as such state oflBlcers, had In their 
possession a large sum of money applicable to 
the payment of debts due EMamlee H.] Fitz- 
gibbon, the bankrupt. The latter, before bank- 
i^ptcy, gave an order on said managers to pay 
ten thousand dollars to Seigel & Bobb, to whom 
Fitzgibbon was indebted for work and mate- 
rials furnished. The order was duly presented 
and acceptance and payment refused. The 
managers had full notice thereby of the ex- 
istence of said order. 

An examination of the authorities shows that 
at the present time the general rules govern- 
hig such cases are: First That a draft or 
check does not operate as an assignment of 
the funds unless accepted,— so that the holder 
can sue the drawee in his own name. There 
is no privity between the holder and drawee, 
and this obtains whether the funds are general 
against which the draft is made, or the fund 
is specific. Second. An order drawn for the 
whole of a particular fund, is an equitable as- 
signment of the fund, and after notice to the 
drawee binds the funds in his hands. In such 
a ease it seems that a suit in assumpsit may 
be maintained in the name of the assignor to 
the use of the assignee. Third. An order 
drawn on a general or particular fund for a 
part only, does not amount to an assignment 
of that part, or give a lien as against the 
drawee, unless he accepts. That rule, as thus 
broadly stated, seems to apply only to cases at 
law. Such an order, so soon as notice is given 
to the drawee, works an assignment in equity. 
In a few states, from the peculiar character 
of their practice, a direct action could be had. 
by the assignee in his own name, or in the 
name of the drawer, to the use of the holder. 
The general doctrine, however, is as stated in 
Gibson V. Cooke, 37 Mass. [20 Pick.] 15, and 
Christmas v. Russell, 14 Wall. [81 U. S.] 69. 
The holder is driven to his suit in equity, where 
the interests of all concerned in the fund can 
be disposed of at the same time. The rule in 
Mandeville v. Welch, 5 Wheat [18 U. S.] 277, 
has never been departed from in United States 
courts; but that rule, and the reasons on 
which it rests, pertain solely to actions at law. 

In equity, partial _ assignments of the fund 
are recognized, because the drawee is subject- 
ed to only one suit. True, in some states a 



suit in the name of the assignor for the use 
of one or more assignees has beeij upheld, on 
the theory that the assignor may recover from 
the drawee all fimds of the assignor in the 
latter's hands, and while the equitable interest 
of the assignee or assignees will be thus pro- 
tected, the drawee will be subjected to only 
one suit. But it is apprehended that such rul- 
iags are wholly inconsistent with the doctrine 
that, in United States courts, pure equity pro- 
ceedings cannot be, and are not, modified by 
state modes of practice. If the rights of a 
party are cognizable alone in equity, he must 
proceed accordingly. 

' In law courts, as actions of assumpsit pro- 
ceed on an express or implied promise or un- 
dei-taking by the defendant in favor of the 
plamtiff, that privity must exist In the ab- 
sence of such promise or undertaking, where 
notice of the order is given, many state eom-ts 
have held that suits in the name of the as- 
signor to the use of the assignee, may be 
maintained at law, whether the order was for 
the whole or part of a fund in the hands of a 
drawee. This court sitting under a different 
system as to equity causes, must compel per- 
sons who have no assignments or liens, except 
in equity, to pursue their remedies solely in 
equity. 

But it is contended that as Seigel & BoblJ 
had an assignment in equity of this fund pro 
tanto, they had a right to sue therefor to their 
own names in the state com-t, where by force 
of the state statutes they could proceed accord- 
ingly, there behig no distinctions in form as to 
legal and equitable proceedmgs. If their right 
so to do were irrespective of any supervision 
or jurisdiction of a United States court, the 
proposition might be correct Jp. this case, as 
presented, it appears that Fitzgibbon was ad- 
judicated bankrupt; that thereafter Seigel & 
Bobb proved a demand against the bankrupt's 
estate for thirteen thousand dollars, ten thou- 
sand dollars of which was secured (as above 
set out) and the other three thousand dollars 
unsecured. Thereupon, witliout leave had from 
this court sitting in bankruptcy, and without 
making tlie assignee in bankruptcy a party, they 
instituted in a state court, according to the 
mixed state practice, an action as assignees In 
equity for the sum of ten thousand dollars 
against the other defendants (the drawees), 
said sum being part of the fund in the hands of 
the latter. 

If the foregoing rules are correct, then the 
bankrupt in person, who was the assignor, or 
his a^ignee, would in equity be a necessary 
party, and the managers would have a. right to 
cause the other daimants of the fund, if any, 
to interplead. But it is urged that after the 
order drawn and notice to the drawees, Fitz- 
gibbon was in equity only a trustee for the 
payees, and therefore his interest did not pass 
to his assignee in bankruptcy. It is certainly 
correct that property held merely in trust by 
the bankrupt does not pass to his assignee; 
but it is also true that if he has an interest, 
or if his trust is coupled vrith an interest, then 
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his assignee in bankruptcy is vested with said' 
interest. Here, howeyer, Tve have by the' 
lianLnnipt act [of 1867 (14 Stat. 517)] exclusive 
jurisdiction for the determination of all such 
ctuestions when they arise, vested in the court 
which has charge of the bankrupt's estate. If 
a person holding a mortgage, or deed of trust, 
or collaterals of any kind, to secure an alleged 
debt, can, regardless of the court in bankruptcy, 
proceed to dispose of the same, without ques- 
tion, and without the knowledge or consent of 
said court, or without having the validity of his 
debt, or of the security, passed upon by said 
court, then there will be no practical force given 
to the many important provisions of the act of 
congress, designed to vest in the United States 
court exclusive jurisdiction of all such ques- 
tions. This court roles, therefore, that the 
plaintiff is entitled to the injunction prayed 
for, and that the prayer of the managers for 
the other claimants of the fund in their hands 
tb be cited in to interplead ought to be granted. 
They are entitled to be" thus protected. The 
orders will be accordingly. 

[See Case No. 11,559.] 



Case I^o. 17,085a. 

WALKER V. SMITH. 

[2 Hayw. & H. 230.] i 

Circuit Court, District of Columbia. March 
Term, 1857.2 

PoBLio Lands — Conflicting Claims— Land Of- 
fice Decisions. 

"Where the defendant has paid a large and 
valuable consideration, without any notice of 
the complainant's claim, has made his proofs, 
and has had the decision of the general land 
office in his favor, he has obtained an ad- 
vantage of which a court of equity will not de- 
prive him imder the circumstances. 

In equity. This bill was brought [by John 
M. Walker] to obtain an injunction to prevent 
the issuing of certain script to Jonathan B. H. 
Smith, the defendant, by the land office, and to 
have cancelled the assignment under which 
Smith had been adjudged by the officers of the 
government entitled to the script 

Lawrence & Davldge, for complainant 
Jas. M. Carlisle, for defendant. 

The counsel for defendant. Smith, made the 
following points: 

1st. The defendant's title is admitted by the 
blE modo et forma, it is set up in the answer: 
The execution of the instrument, the payment 
of a fuU and valuable consideration; the ab- 
sence of notice in fact; the inquiry at the gen- 
eral land office; the apparent title of Scott at 
that office, and the fact that the complainant's 
title-paper was in the private iron safe of 
Fruit after the defendant's purchase, are 
proven by Webb, the complainant's witness. 

2d. The complainant's assignment prior in 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 

2 [Affirmed in 21 How. (62 U. S.) 579.] 



tihie, if admitted to be founded upon a suffi- 
cient consideration, and valid as between the 
parties to if must be postponed to that of the 
defendant who is portior in jure by reason of 
his superior diligence, and because the com- 
plainant by his laches, has enabled the com- 
mon assignor to perpetrate a fraud upon the 
defendant if the assignment to the latter be 
allowed to be defeated by the complainant's 
"pocket conveyance." 

3d. The complainant's assignment is not 
proven; the power of attorney does not prove it' 
as against the defendant Neither time, place, 
nor consideration is specified in the recital; nor 
is there any proof allundi upon either of these 
parliculars. The complahiant therefore, has 
not made out such a case as to induce a court 
of equity to interfere as agahist a bona fide 
purchaser for full and valuable consideration 
without notice, actual or constructive. 

4th. The bill itself shows that the defendant 
by his supei-ior diligence, is in a present capa- 
city to receive the fruits of his assignment and 
in substance, as a holder of a legal title in aid 
of his equity, since the authority charged with 
the execution of the law has determined that 
the defendant is "the present proprietor of the 
warrant, and entitled to receive the script and 
shall receive it unless this court interferes." 

The principle that the subsequent in date of 
two otherwise equal equities, shall not be dis- 
turbed if it be aided by the legal title (or in 
other words if the holder of it wiU prevail if 
"let alone") applies to this case. Judson v. 
Corcoran, 17 How [58 IT. S.] 615, and the cases 
there cited and approved, and the same case in 
this court [Append. Fed. Cas.], so far as not 
covered by the opinion of the supreme comrt 
are relied on m support of the law involved m 
the foregohig propositions. 

The points made by Mr. Laurence, the coun- 
sel for the complainant, were as follows: 

1st The sale to complainant was prior in 
time to defendant. It is proved by an instru- 
ment under seal, dated March 30, 1837, the 
due execution thereof by Wm. S. Scott under 
whom both parties claim title, is admitted by 
the defendant in his answer and his counsel in 
argument This instrument, even if a mere 
recital of sale, as stated in defendant's an- 
swer, would still be sufficient evidence of com- 
plainant's title. It recites the absolute sale to 
complainant of the warrants mentioned, and 
declares its object to be to secure to him the 
unsatisfied ten per cent., and any equivalent 
which may be granted therefor. It further 
invests complainant with all the powers over 
the property possessed by Scott There is no 
prescribed form for the assignment of these 
warrants; any paper showing on its face the 
intention of the grantor to transfer his title to 
the grantee is sufficient 

2d. As to the consideration of complainant's 
assignment. (1) If the legal title passed by 
the sale and the above instnunent (and that it 
did is demonstrable) the question of considera- 
tion is immaterial, the legal title will be pro- 
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tected. (2) Even when an equitable title passes, 
if tlie intention to transfer be clear, and the 
transfer be complete, neither a eoinrt of law 
nor equity will inquire into the consideration. 
MeNulty v. Cooper, 3 GiU & X 214, 219. (3) 
But if -the consideration he inquired toto that 
there was a valuable consideration is fuUy es- 
tablished by an instrument under seal, the ex- 
ecution thereof is admitted, and which recites 
a sale and the delivery in pursuance of such 
sale of the script which had issued. Again 
the answer denies consideration on informa- 
tion, not even belief. A replication was filed, 
and no proof was offered by the defendant to 
sustain his allegation. Complainant's proof is 
that there was a valuable consideration. It 
must be admitted that the ex parte affidavit of 
Scott, upon which alone the denial of the an- 
swer is based (putting out of view his motive 
to conceal his fraud), is not evidence. But 
even if it were, he is contradicted by the testi- 
mony of Webb, the agent who negotiated the 
gale claimed by defendant It may be re- 
marked that defendant daims as heir at law 
and executor, and does not profess to have any 
personal knowledge of the facts before August 
31, 1852. 

3d. As to the instrument under which the 
eomplaioant elaims. This, it is smd, is a mere 
letter of attorney, and not an assignment or 
evidence thereof. To distinguish it as such is 
utterly to disregard its contents; but if it be a 
mere power it is coupled with an interest and 
is irrevocable. Hunt v. Rousmanier, 8 Wheat 
[21 U. S.] 174, 1 Pet [26 U. S.] 1. And being 
given for a valuable consideration (the pur- 
chase of the warrant mentioned in it), it would 
operate as an equitable transfer. Bromley v. 
Holland, 7 Ves. 28; Bergen v. Bennett 1 
Cames, Gas. 18; Raymond v. Squire, 11 Johns. 
4T; People v. Tioga, 19 Wend. 73. The paper 
however is manifestly evidence of absolute sale 
and assignment. 

4th. It is argued that although complainant 
be prior in time-pose the defendant is potior 
in jure. The general rule is stated by the 
supreme court in Judson v. Corcoran, 17 How. 
[58 U. S.] 615; to be "that the purchaser of a 
chose in action, or of an equitable title must 
abide by the case of the person from whom he 
buys." The defendant seeks to bring himself 
witliin exceptions to this rule. It is plain the 
burden of proof is upon him; if he fails to 
show his case to be an exceptional one, the 
general rule must prevail. He relies upon two 
propositions: (1) That complainant's assign- 
ment had not been filed by him in the general 
land office, when defendant's father purchased 
Jan. 18, 1838. (2) That there has been an ad- 
judication, the effect of which was to invest 
defendant with the legal title, and that conse- 
quently if the equities are equal, the legal title 
which defendant has drawn to his equity will 
prevaiL 

As to the first proposition: It is not pre- 
tended that there existed any law, regulation 
or usage requiring the filhig of complainant's 
assignment in the general land office. If req- 



uisite, it must be on some general principle of 
equity applicable to this case. The whole eq- 
uity set up by defendant, by virtue of which 
he claims to be within an exception to the gen- 
eral rule, is that in 1838; his ancestor before 
concluding his purchase, made inquiry at the 
general land office of a subordinate derk, and 
was told by him that there was no prior assign- 
ment on file. But in answer to this it is sub- 
mitted that by tlie express terms of the act 
of March 3, 1834 (4 Stat. 770), the appropria- 
tion of land thereby made was "in full satis- 
faction" of all further claim against the fed- 
eral government The claim which remained 
after the surrender of the warrants was against 
the state of Virginia, and it cannot be doubted 
that as against her there was a claim. Comegya 
V, Vasse, 1 Pet [26 U. S.] 193 and especially 
216. Now it is not asserted that complain- 
ant's assignment was not filed at Richmond, 
the proper place, or that any examination was 
there made. If, . as is indubitably true, all 
claim was extinguished as agauist the federal 
government, upon tlie sm-render of the warrants 
and receipt of the receiver's tenths of the script, 
why file here the assignment to complete? es- 
pecially why file it at the general land office— 
the only place where search is alleged to have 
been madeV If it was conceived that congress 
inight possibly, in its liberality, make provi- 
sion in a ease where no claim, legal or moral 
or equitable existed, of what would that pro- 
vision consist— land or money? and what de- 
partment of the government would be charged 
to administer that provision? 

To maintain complainant's proposition, it 
must be shown that there was proper dili- 
gence on defendant's part and gross neglect on 
complainant's. The diligence alleged seems to 
have consisted in looking for the assignment, 
where no one could reasonably expect to find 
it, the gross neglect in not filing it where no 
one could be reasonably expected to look for it. 
It will be observed that notice was not neces- 
sary to perfect the assignment. 1 Story, Eq. 
Jur. 421c: 2 White & T. Lead. Gas. Eq. 238, 
&c.; nor is there a case where a trustee, having 
paid to a subsequent assignee, without notice 
of the daim of a prior assignee, and in igno- 
rance of it, seeks to be protected, and where 
difl-'erent considsrations might be applicable. 
Again equity requires notice only to the debtor 
or trustee holding a fund. Judson v. Cor- 
coran, 17 How. [58 U. S.] 615. It does not 
requira notice to a party standing in no fiduci- 
aiy relation to the assigaor. Here the govern- 
ment of the United States was not a debtor 
nor a trustee in any the largest sense; nor was 
there any fund or any right to call for a fund 
after the "full satisfaction" had been made. 
Far different was Judson v. Corcoran. There 
Judson took his assigoment, of a mere eq- 
uitable title, in January, 1845, and did not set 
it ap untU May, 1851, wh=n Corcoran had been 
adjudged hy the board, the owner of the fund. 
The daim against Mexico had always been 
recognized by this government and was the 
subject of negotiations before 1839, when it 
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was submitted to the mixed commission. With 
these negotiations, the state department was 
exclusively charged, and it was the only chan- 
nel through fWhich redress could be obtained, 
and hence the propriety of filing in that depart- 
ment. Judson failed to file until three years 
after the treaty of Gaudalupe Hidalgo, ana 
two yeai-s after the passage of the act of con- 
gress to carry out its provisions. There was 
from the origin of the claim, what was equiva- 
lent to a fvmd, and there was also the right to 
call for it. Until the treaty the state depart- 
ment was the exclusive representative or trus- 
tee of the claim, the claimant having no re- 
course against nor means of communicating 
with the Mexican government, save through 
that department. After the treaty and act of 
congress there was an actual fund in esse. 
There was then from the inception of the claim 
an ascertained legal depository with which to 
file, until the passage of the act of congress— 
the state department— afterward the board. 
There was also a valid, subsisting, unsatis- 
fied claim throughout. There was no "full 
satisfaction" as here. As to the legal char- 
acter of the daim in the case of Judson v. 
Corcoran, see Comegys v. Vasse, 1 Pet. [26 U. 
S.] 193, 216. See, also, De Bode v. Reg. (in 
Bom. Proc.) 16 Law & Eq. 14, in which, at 
page 23, the lord chancellor (St Leonards) 
uses the following language: "It is admitted 
law, that if a subject of a country is spoliated 
by a foreign government, he is entitled to ob- 
tain redress from the foreign government, 
through the means of his own government. 
But if from weakness, timidity or any other 
cause on the part of his own government, no 
redress is obtained from the foreigner, when 
he has a claim against his own country." 

In the present case there was a settlement 
under the act of 1835, if there can be one full 
satisfaction. But complahiant's assignment 
was filed in the general land office in June or 
July, 1838, certainly in the autumn of that 
year when Webb saw it The act making 
provision for the unsatisfied ten per cent was 
passed August 31, 1852 (10 Stat. 148), fourteen 
years then before the federal government was 
in any sense debtor or trustee; and before any 
fund existed in its hands, or there was any 
shadow of right to call for a fund, the assign- 
ment was filed. To deprive complainant of 
his superior title, in consequence of his prior 
purchase, there must be gross and unwarranta- 
ble neglect The time of giving notice depends 
upon the special circumstances of each case. 
There is no fixed rule, but undoubtedly if the 
tlung to be transferred be a mere possibility 
or expectancy, a larger time will be allowed. 
Even in the case of the transfer of real estate, 
the acts of Maryland have allowed six months 
for recording the deed and protecting the pur- 
chaser (within that time) against any subse- 
quent purchaser, though bona fide and with- 
out notice. The true question is not whether 
the defendant may sustain damage in conse- 
quence of complainants not filing in the general 
land office (for that may manifestly occur 
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where there would be no exception to the gen- 
eral rule), but whether under all the circum- 
stances—there having been full settlement and 
satisfaction with the federal government there 
being no fund nor right to call for or even to 
expect one, &c., &c., gross and unwarrantable 
laches can be imputed to complainant. 

As to the second proposition: that defendant 
has drawn to his equity the legal title. Here, 
too, it is incumbent on him to bruig himself 
within an exception to the general rule. To 
do this he must show: 1st. That he has an 
equal equity. 2nd. That he has the legal title. 
The first of these propositions has already been 
sustained. As to the second, has defendant 
the legal title, and when and how did he ob- 
tahi it? The only legal title he depends upon 
is under the letter of the commissioner, dated 
August 3, 1854. If complainant has the legal 
title before that time, or if defendant did not 
obtahi it by virtue of the letter, the case is not 
brought within the exception. . 

On behalf of the complahiant it is submit- 
ted: 1st That Virginia military land warrants 
are the subject of ownership at law, the title 
to them is as much a legal title as that of the 
proprietor of state stock, negotiable paper, &c., 
or of a bond in which he is the obligee. 2d. 
That they are assignable, the legal and not the 
mere equitable title passing to the assignee. 
2 Kev. Code 1819, pp. 371, 372, etc.; Rev. 
Code 1849. The whole legislation of congress 
recognizes the quality of assignability, and 
shows that congress has never designed to in- 
terfere with the legal character of these war- 
rants so established by Virginia, but merely to 
provide the means to satisfy them. The cases 
of such recognition might readily be enumerat- 
ed. It will be observed that by the 4th section 
of the act of May 30, 1830, e. 215 (4 Stat. 422), 
it is provided that the script to be issued under 
it should be receivable in payment of lands of- 
fered at public sale and remainhig unsold at 
any of the land offices in Ohio, Indiana and 
Illinois. And afterwards by the act of con- 
gL-ess of March 2, 1833, c. 94 (4 Stat 605), 
such script was made receivable in payment 
for any of the public lauds liable to sale. The 
2d section of the act of 1830 provided that the 
script to be issued upon warrants granted after 
its passage should be issued to the party orig- 
hoially entitled. But these provisions did not 
alter the assignable quality of the warrants. 
See act July 7, 1838, c. 166; 5 Stat 262. They 
merely extended the area out of which the 
warrants were to be satisfied, and imposed 
in certain cases a restriction as to the mode 
of using the script Warrants still continued 
assignable. An assignee could still, when he 
held warrants, though issued after the passage 
of the act of 1830, vacate them and obtain 
patents. Even the restriction as to the mode 
of issuing the script was afterwards repealed. 
The act in question, August 31, 1832, required 
the script to be issued to the "present proprie- 
tors." It also, like the many preceding acts, 
recognized the assignability of warrants, and 
- it further recognized it for aU purposes whatso- 
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ever. All restrictions as to tlie script, and di- 
recting it to be issued to tlie present proprie- 
tors of tbe warrants. Tlie simple question in- 
volved is: who at its passage was tlie proprie- 
tor of the warrants connected with this con- 
troversy? The heiis of Lee held a legal title, 
not an equitable one, which passed by the sale 
made by Scott to the complainant. No law 
regulation or usage required the filing of the as- 
signment to complete the transfer. That has 
not been contended. Congress could, in 1852, 
make its grant to whom it thought fit. It 
chose to make it to the proprietors at that time 
of the warrants. It is urged, however, that 
the legal title was surrendered when the war- 
rants were filed at the general land office un- 
der the act of 1835 [4 Stat 749]. But: 1st 
the surraider was the "full satisfaction" only 
as to the United States. The warrants still 
had valuability as regarded Virginia. The act 
of 1852 [10 Stat. 236] expressly recognized 
ownership after the surrender. Its terms are 
"present proprie'tors of any warrants thus sur- 
rendered." If the legal title was surrendered 
by the election to take under the act of 1835, 
so would have been an equitable title. But 
this defendant does not contend for, and wise- 
ly, as he would thereby defeat his so-caHed 
equity. The result of the argument is, and 
would clearly be, that the provision of congress 
in 1852 would find the first assignment the 
complainant's. That even if the warrants 
were not legally assignable, even if complain- 
ant never held any legal title (if that can be 
supposed), the defendant never obtained that 
legal title under the commissioner's letter as 
he maintains he did: 1st. Because even the 
secretary of the interior, much less a subordi- 
hate, the commissioner, an officer unknown to 
the law, had no jurisdiction inter partis, and 
could not in any manner effect their rights. 
Comegys v. Vasse. 2d. If jurisdiction existed, 
tlie secretary, the only officer known to the 
law, has not acted under the act of 1852; the 
secretary of the interior is to issue script. The 
action of the commissioner, until submitted to 
the secretary, and approved by him, is no more 
than the action of any other subordinate. AM 
the script has to be signed by him, the secre- 
tary. 3d. The letter of the commissioner 
clearly shows he did not intend to effect the 
rights of either party, and that his action was 
not final. The language of the letter is that 
a reasonable time will be givrai to test the mat- 
ter before court, "before further action will be 
taken." Even his action was inchoate and 
incomplete. No order was given to prepare 
the script It is not sufficient that the pos- 
^session of the legal title by the defendant, upon 
which CJorcoran & Judson turned in the su- 
preme court, can be seriously maintained. 

In reply to the complainant's points, the fol- 
lowing propositions are relied on: 

1st. The argument .as to "legal title" in the 
complainant can only apply to the warrant 
The warrant is only an authority to locate and 
.survey. The 'legal title" to this warrant nev- 



er was in any person but the heirs of Lee, un- 
less the recent decision of the commissioner, 
that Smith (the defendant) is the "present pro- 
prietor" put it in him. Whatever title any 
other person could have had in it, was neces- 
sarily an equitable title merely. 

2d. The so-called legal title, which existed 
in 1837-S, was surrendered with the warrant 
to the United States, by the election, to take 
imder the act of 1852. 

3d. The statutes cited by Mr. Lawrence, if 
they show that the assignee could not be rec- 
ognized at the land office (because the script 
could only issue to the warrantee, his heir or 
devise), by the same showing, demonstrate that 
the claim of an assignee was purely equitable. 
Congress could not deprive that property of the 
incident of being alienable. The policy of this 
and other laws in pari materia was to pro- 
tect the warrantee, and to make every assign- 
ment depend upon its equity; not to prevent 
equitable assignments, which would have been 
inconsistent with the enjoyment of the proper- 
ty. Therefore equitable assignees were refer- 
red to the land office, when the warrants were 
deposited, and from which all benefit of owner- 
ship must issue. And so the complainant him- 
self imderstood, but he delayed to give notice 
there until after the defendant, by his laches, 
had been rendered to purchase on ,the faith of 
Scott's apparent right to dispose of the sub- 
ject matter in the name of Lee's heirs. 

This cause coming on to be heard on the bill, 
exhibits answer, general replications and depo- 
sitions; and the same being seen and read by 
THE COURT. And the parties by their so- 
licitors being heard, and the matter being fully 
understood, it was ordered by THE COURT, 
on mature deliberation, that the complainant's 
bill be dismissed with costs, &c. 

On appeal to the supreme court of the United 
States, the decree was affirmed. See 21 How. 
[62 U. S.] 579. 



Case "No. 17,086. 

WALKER et al. v. SMITH. 

[1 Wash. C. C. 152; i 4 Dall. 389.] 

Circuit Court, D. Pennsylvania. Oct. Term, 
1804, 

PBIXOIPA-L and AGEST — GrRATOITOUS SBRTtCES — 

Vindictive Damages— Proviitob op 
Court and Jury. 

1. No man can compel another to render him 
acts of friendship, or service, of any idnd what- 
soever, gratuitously, or with a view to com- 
pensation. But if the person applied to con- 
sents to render the service, and undertakes the 
business, he is bound to act in conformity to 
the terms on which the request was made. 

[Cited in brief in Chamberlain v. Parker, 45 
N. Y. 571.] 

2. in commercial agencies, this rule should 
be strictly enforced. 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of the 
Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., jEsg.J 
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3. The relinquisliment of commission on an 
agency, does not release from the effects of 
negligence. 

4. An agent who does not comply with his 
instructions, is liable for the loss occasioned 
thereby, although the services were gratuitous- 
ly rendered. 

[Cited in brief in Crump v. U. S. Mining Co., 
7 Grat. (Va.) 366.] 

5. In suits for vindictive damages, the jury 
have the right to decide on the amount, without 
the control of the court; but where they are ex- 
travagant, the court will interfere. But in om- 
er cases, where a rule can be discovered, the 
jury are bound to follow it; and where a sum 
of money has been lost to the plaintiff by the 
negligence of the defendant, the amount of 
damages which a jury can give, is the suni the 
plaintiff has been thus deprived of, and no 
more. 

[Cited in Jolly v- Blanchard, Case No. 7,- 
438.] ^ 

[Distinguished in Pegram v. Stortz, 31 Jv. Va. 
246, G S. E. 499. Cited in brief in Seely v. 
Alden, 61 Pa. St. 304; Woodbury v. Dis- 
trict of Columbia, 5 Mackey, 129.] 

The plaintiffs, merchants in London, hav- 
ing been applied to by a Mr. Brown of Phila- 
delphia, for a parcel of goods, and doubting 
his solidity, were introduced by the mutual 
friend of the plaintiff and defendant, to the 
defendant [Eobert Smith]; and on this in- 
troduction, they sent the goods to him, and 
in a letter, stating their apprehensions of 
Brown, requested him to receive the goods, 
l>ut not to deliver them to Brown, without 
payment for the amount "being received, or 
such security given, as the defendant should 
approve; and in case neither was done, he, 
the defendant, was to dispose of them for ac- 
count of plauitiffs. The defendant received 
the goods, and delivered them to Brown, with- 
out receiving pajTuent or security. Brown 
afterwards failed; and Ijy a compromise; part 
of the debt was received, and remitted to the 
plaintiffs; and this action was brought to re- 
cover the balance. In the account forwarded 
by the defendant, to the plaintiffs, after the 
failure of Brown, and the compromise, no 
commissions are charged. 

Ingersoll, for defendant, contended, that a 
discretion was given the defendant to take 
security or not; that he -acted for the best, 
without a view to any compensation what- 
ever; and having himself trusted Brown, he 
had done for plaintiffs, as he would have done 
for himself. He therefore argued, that the 
plaintiffs were not entitled to recover at all. 
But if they were, he insisted, that it was in 
the discretion of the jury to find such dam- 
age, less than the loss sustained by the plain- 
tiffs, as they might think right; taking into 
consideration all the favourable circumstances 
which attended the defendant's case. He cit- 
ed [Purviance v. Angus] 1 Dall. [1 U- S.] 180; 
2 Wils. 328; 2 Bac. Ato. 266i Bull. 156; 1 
Bsp. 179. 

[For the plaintiffs, J. Sergeant and Dallas 
contended: 

[1st That although the defendant was not 
otiliged to accept the consignment, yet, if he 
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did accept it, he was answerable, like every 
other agent, or factor, for a breach of the 
positive orders of his prhieipal. 1 Beaw. Lex. 
Mere. 44, 46; Moll. 493, 497; 4 Com. Dig. 227, 
228; 2 Ch. Cas. 57; 4 Rob. 218; 1 Marsh. Ins. 
206, 207, 209, 210. 

[2d. That although' the jury has a great and 
useful latitude in cases of tort, and mixed 
cases of negligence and tort, where no pre- 
cise standard of damages was established, the 
legal discretion of a jury, could indulge in no 
capricious, or conjectural, estimate, in cases 
of contract, express, or implied, where a mere 
calculation of figures furnishes a certain and 
uniform standard of right 2 Wm. Bl. 942; 
4 Term B. 654, 655; 5 Term E. 255; Barnes, 
Notes Cas. 455, 448; 1 Strange, 425. 

[3d. That, on these principles, the defend- 
ant was liable for the debt as if he were a 
purchaser of the goods; and every purchaser 
is chargeable with interest after the usual 
term of credit is expired [Henry v. Risk] 1 
DaU. [1 tf. S.] 265; Doug. 361; 2 Bos. & P. 
337; U. S. V. Willing [Case No. 16,727].2 

WASHINGTON, Circuit Justice (charging 
jury). This is a short and perfectiy clear 
case. The facts are few, and agreed be- 
tween the parties. It is my duty to state 
to you the law, and to apply it to the case. 
The principles of law, as applied to the du- 
ties and obligations of agents, have been cor- 
rectly stated by the plaintiffs' counsel. No 
man can compel another to render him acts 
of friendship, or services of any kind, wheth- 
er gi-atuitously, or with a view to a remimer- 
ation. But, if the person applied to, consents 
to render the service, and undertakes the busi- 
ness, he is bound to act in conformity to the 
terms on which the request was made. This 
rule is universal in its application, whatever 
may be the situations or professions of the 
parties; .but, in commercial agencies, it is of 
great consequence, that it should be rigidly 
enforced. The defendant, by receiving the 
goods, and undertaking to act concerning 
them, bound himself to hold them, until paid 
for, or secured by Brown; and on his failure 
to do either, to dispose of them for account of 
the plaintiffs. But what has he done? He 
delivered them to Brown, without receiving 
payment or security; he did the very thing 
he was cautioned not to do. The discretion 
which the defendant had, was confined to the 
kind of security to be taken, and did not leave 
him at liberty to take security; or deliver the 
goods Tvithout any, as lie might think proper. 
Had lie taken security, w^hich afterwards be- 
came insufficient, he would liave been excus-*^ 
ed; provided he acted with that caution and 
prudence, which he would have observed in 
his own case. The defendant, by the very 
nature of the transaction, Tvas entitied to a 
commission, as certainly as if the plaintiffs 
had promised it; and his relinquishing this 
compensation, after the loss had taken place. 
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cannot alter the case. Indeed, he -would have 
been liable, if it had been undertaken gratui- 
tously. There was no ambiguity in the plain- 
tiff's letter upon the subject; and therefore, 
the defendant is without excuse, and has tak- 
en upon himself to answer for the loss. He 
has made himself a guarantee of the debt. 

The next question is, as to the damages? I 
admit the principle, that in cases sounding in 
damages, the amount of those damages de- 
pends upon the sound discretion of the jury. 
In cases, where merely vindictive damages 
are sued for, the jury act without control on 
this subject; because there is no legal rule by 
which they can be measured; and unless they 
■are so extravagant as to induce a suspicion of 
improper conduct, the court will not inter- 
fere. But in these cases, where a rule can be 
discovered; the jury are bound to adopt it. 
That rule is, that the plaintiff should recover 
so much, as will repair the injury sustained 
by the misconduct of the defendant; and ap- 
plying this rule to the present case, what oth- 
er measure of damages can be thought of, but 
the sum lost to the plaintiff by the violation 
of his orders? The sum demanded, is of no 
great consequence, perhaps, to either of the 
parties, on the score of its amount. But the 
question itself is important to the commercial 
interests of this country; in its intercourse 
with foreign nations. A precedent is to be 
set to determine in a case like this, whether 
an agent is liable for a breach of orders, and 
to what amount. 

The jury found for the plaintiff; but a sum 
much inferior to the loss he had sustained. 

[The jury, however, gave a verdict for 
only 468 dollars 44 cents, which was the 
amount of the plaintiff's demand (after cred- 
iting the remittance), estimating the sterling 
money at par, allowing the defendant a com- 
mission, and deducting the interest. The 
jury added, that the plaintiffs should pay the 
costs. 

[The finding of the jury, that the plaintiffs 
should pay the costs, was, at once, abandon- 
ed by the defendant's counsel, on general 
principles; but IngersoU stated, that the first 
judicial law provided, that the plaintiff 
should not be allowed costs if he recovered 
a sum less than 500 dollars (6 Laws U. S. 16, 
§ 3 [1 Stat. 83]); and that although the action 
was instituted, when the sum required, in 
that respect, was only 400 dollars, yet he 
referred to a decision of Judge Chase's, in 
the circuit court of Delaware, which pro- 
nounced, that the act repealing the latter 
provision revived the former, and was to be 
applied to all suits present, or future. Dal- 
las referred, however, to the acts of congress, 
5 Laws U. S. 23T, § 11; 6 Laws U. S. 16, § 
4 [1 Stat. 83]. And THE COURT declared 
that the plaintiffs were clearly entitled to 
costs. 

[The plaintiffs' counsel then moved for a 
new trial, because the verdict was against 
law, evidence, and the charge of the court; 
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but, after argument, the motion was over- 
ruled, and it was observed by Washington, 
, Circuit Justice, that although he was not 
satisfied with the verdict, nor should he have 
assented to it as a juror, yet the question of 
damages, or of interest in the nature of dam- 
ages, belonged so peculiarly to the jury, that 
he could not allow himself to invade their 
province; while" he felt a determination to 
prevent, on their part, any invasion of the ju- 
dicial province of the court.] 3 

[See Case No. 17,087.] 

[NOTE. This ease as reported in 4 Dall. 
(4 U. S.) 389, contains the following statement 
of facts: "The plaintiffs were merchants of 
London; and in March, 1796, shipped and con- 
signed to the defendant certain goods, invoiced 
at £270 14s. 8d. sterling, accompanied with a 
letter, stating that 'these goods were shipped 
by order of Mr. J. B. and for his account; 
and he was to remit us the amount on Ms ar- 
rival at Philadelphia; but since they were 
shipped, some circumstances have occurred, 
which have created some doubts, in onr minds, 
respecting his solidity; and hy the advice of 
our friends, we have adopted this method to 
secure ourselves through your friendly assist- 
ance, which we request on this occasion. As 
we do not want to deprive B. of the benefits to 
be derived from the sale of these goods, we 
wish you to hold them at his disposal, but not 
to deliver them to him, without being paid for 
the amount, or having such security given you 
therefor, as is satisfactory to yourself. Should 
he not be able to effect either of these, in a' 
reasonable time we would wish you to dispose 
of them for our account, and remit us the 
amount m good bills.' The defendant duly re- 
ceived the goods, but delivered them over to B. 
without receiving payment, or exacting secu- 
rity; and shortly afterwards B. failed. The 
defendant, however, representing other cred- 
itors of B., as well as the plaintiffs, made a com- 
position, by which he received for the propor- 
tion of the plaintiffs £151. 16s. sterling, and re- 
mitted that sum to them, without charging 
commissions, in a letter dated the 11th of De- 
cember, 1800. The plaintiffs refused to ratify 
the composition, and brought the present suit 
to recover the invoice value of the goods, with 
interest according to the usage of trade.^'] 
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WALKER V. SBHTH. 

[1 Wash. C. C. 202.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1804. 

New Trial — Actio::t for Damages— Province op 
Court and Jckt. 

1. Motion for a new trial,— In an action to re- 
cover damages, although the jury, by their ver- 
dict, gave the plaintiff less than lie • court 
thought him entitled to, a new trial was re- 
fused. 

2. The court will always set aside a verdict, 
when it is against law: it will always respect 
the right of the jury to decide upon facts. 

[Cited in Lancaster v. Providence & S, S. S. 
Co., 26 Fed. 234.] 

3. If the court had jurisdiction of the cause, 
when the action was commenced, the repeal of 

3 [From 4 Dall. 391,] 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 
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the law, which gave the iurisdictJon, will not 
take away the plaintiff's right to costs. 

Rule for a new trial; the jury having found, 
<:ontrary to the charge of the court, which 
laid down, as the rule for estimating the dam- 
ages, the loss which the plaintiff had sustain- 
ed, by the misconduct of the defendant, in 
violating his orders. [See Case No. 17,086.] 
The jury have given only the principal sum 
4ue, without interest; have allowed the de- 
fendant his commissions, though he claimed 
jione; and have rated the exchange at par, 
when it was higher. Besides which, they 
Lave said, that the plaintiff shall not have 
•costs. 

WASHINGTON, Cu:cuit Justice. We can- 
not say, that we are satisfied with the ver- 
dict; since we are of opinion, that the jury 
ought to have given interest on the principal 
sum, in the name of damages. But, ought the 
court, on this account, to set aside the ver- 
dict? If, indeed, the verdict were against the 
charge, we would not hesitate to do it; and 
would continue to do so, as often as such a 
verdict should be given. For, -whilst we will 
■always respect, and secure to the jury, the 
privileges to -which they are entitled, which 
Is, to decide upon the facts; we will tate 
care, that the rights of the court, to decide 
the law, shall never be impaired by the jury. 
But^ the court certainly never meant to direct 
the jury to find Interest, in this case; al- 
though, we think they would have been justi- 
fied, in giving it in the name of damages. 
But, if the jury saw any mitigating circum- 
stances in the case, to induce them to refuse 
interest in sucb a case; it would be going 
too far, to set aside their verdict on that ac- 
count. As to the allowance of commissions, 
though they were not claimed, "yet it was ad- 
mitted at the trial, by the plaintiff's counsel, 
that the defendant was entitled to them; and 
so we think. As to the rate of exchange, no 
evidence was offered to the jury upon that 
subject; but the difference is very trifling. 
As to the costs; the court had jurisdiction of 
the cause at the time the suit was brought; 
and, though the verdict is given after the re- 
peal, and for less than. 500 dollars; yet, costs 
must follow of course. Ride discharged, and 
judgment to be entered, with costs. 



WALKE5R (STILLWELL v.). See Case No. 
13,451. 



Case Wo. 17,088. 

WALKER V. STOCKDALE. 

[11 Int. Rev. Rec."63.3 

Circuit Coinrt, D. Louisiana. Feb. 5, 1870. 

Iktebkai. Revenue— Seizure and Sale — Injunc- 
tion BT State Court. 

Plaintiff [A. W. Walker] owns a distiUery 
on the comer of Marmel and St. Peter streets, 
in New Orleans. Defendant [S. A. Stockdale], 



(Case No. 17,089) WALKER 

who is an internal revenue collector of the 
United States, seized upon the distillery and 
implements and advertised them for sale for 
the payment of the government tax. An in- 
junction was issued on the 26th of October, 
1869, from the Sixth district court, restrain- 
ing defendant from selling the property. On 
the 4th of November following, Stockdale ap- 
plied to the United States circuit court for a 
writ of certiorari directing the judge of the 
Sixth district court to send up the record, 
which was done. 

On February 5th, DURELL, District Judge, 
rendered a decision in the case, ordering that 
the suit be dismissed; that the rule of the 
10th of December, 1869, be made absolute; 
the injunction issued by the Sixth district 
court of New Orleans on the 26th of October, 
1869, be set aside and quashed, and that A. 
W. Walker as principal, and Louis A. Ducros 
as, security on the injunction bond, be con- 
demned, in solido, to pay the defendant five 
per cent, damages on the sum of §5,651.52, 
and ten per cent, interest thereon from the 
26th of October, 1869, till paid, and costs. 



WALKER (TEAL v.). See Case No. 13,812. 



Case Wo. 17,089, 

WALKER V. TOWNER. 

[4 DUI. 165; i 16 N. B. R. 285; 5 Cent. Law 
J. 206.] 

Ckcuit Court, W. D. Missouri. 1877. 

Bankrupt Act— Rev. St. § 5057— Limitation off 
Actions. 

1. A suit by an assignee in bankruptcy to col- 
lect debts or claims due to the estate, must he 
brought within two years from the time when 
the cause of action accrued to -the assignee. 

[Cited in Payson v. Coffin, Case No. 10,859; 

Doty V. Johnson, 6 Fed. 482; Rice v. U. 

S., 122 U. S. 616, 7 Sup. Ct. 1381.] 
[Cited in Ross v. AVilcox, 134 Mass. 22; Rock 

V. Dennett, 155 Mass. 500, 30 N. E. 172.] 

2. Where an assignee filed his petition or 
declaration in a suit to recover such a debt with- 
in -two years from the time when his right of ac- 
tion accrued, but gave directions to the clerk 
not to issue the summons, and such summons 
was accordingly not issued or served until more 
than .two years from the time the cause of ac- 
tion accrued, licU, that the action was barred. 

This is an action brought to recover §3,500, 
as the balance due by defendant upon a sub- 
scription by him to the capital stock of the 
North Missouri Insurance Company, of which 
the plaintiff is the assignee in bankruptcy. 
The petition in this case was filed March 20, 
1876; but the smnmons was not issued (by 
direction of the plaintiff's attorney, as stated 
in the plea of the statute of limitations below 
mentioned) until November 1, 1876, and -was 
not served imtil November 2, 1876. The peti- 
tion alleges that the company was adjudicated 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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a bankrupt November 8, 1873; that the plain- 
tiff was appointed assignee on March 21, 1874, 
and that on July 3,' 1874, the district court, on 
a petition presented by the assignee, found 
"that it is necessary, for the purpose of pay- 
ing the indebtedness of the said company, to 
collect the whole of its assets, including the 
unpaid stock," and thereupon "ordered that 
the said assignee proceed forthwith to collect 
from the stockholders of said company the full 
amoiint due and unpaid on the shares of stock 
by thejn respectively held in said company." 
The defendant answered. The second and 
third special defences set up the statute of 
limitations prescribed in the bankrupt act It 
is alleged in said defences that the deed of as- 
signment from the register in bankruptcy to 
the plaintiff, as assignee, was dated March. 
23, 1874; that the order of the bankruptcy court 
assessing all stockholders, etc., was made July 
3, 1874; that plaintiff's petition in this action 
was filed herehi March 20, 1876; the writ is- 
sued November 1, 1876, and service had on 
defendant November 2, 1876. It is also alleged 
that service of process was countermanded by 
plaintiff for an indefinite time, and that plain- 
tiff, of his own accord, and without the fault 
of defendant, forbore to issue process or to 
prosecute said suit until said issue of process, 
November 1, 1876. To this plea of the statute 
of limitations the plaintiff demurred, and it 
was on this demurrer that the ease was sub- 
mitted to the court. 

N. Myers, for plahitiff. 
Albert Blair, for defendant. 

DILLON, Circuit Judge. The plaintiff's pe- 
tition to recover in this case was filed within 
two years from the date of the order of the 
district court to the assignee to collect the 
unpaid stock, but, by direction of the plain- 
tiff's counsel to the clerk, the writ of sum- 
mons was not issued until more than two years 
from the date of that order had elapsed. The 
effect of this is conceded to be the same as if 
the petition had not been filed until November 
1, 1876, which is more than two years from 
the time when the assessment or order to col- 
lect by the banioniptcy court was made. If, 
under the second section of the banlarupt act 
as found in the Hevlsed Statutes (section 5057), 
any suit for the collection of assets by an 
assignee in banliruptcy is barred by the two- 
years limitation therein prescribed, then the 
present action is barred, if the facts set forth 
in the plea are true. This is an important 
question, and it has been thoroughly argued 
by counsel. Since this case was submitted, 
the same question came before Mr. Justice 
Miller, in the Kansas circuit, at the June 
term, 1877, in the case of Payson v. OoflHu 
[Case No. 10,859]. The learned justice, after 
argument and consideration, there held tliat 
the two-years limitation in the bankrupt act 
applies to suits by assignees to collect the 
debts and assets of the estate, as well as to 
suits relating to specific property. The opin- 



ion was orally pronounced, but this conclu- 
sion was regarded as the almost necessary 
result of the language of section 2 of the- 
bankrupt act of 1867 [14 Stat. 518], par- 
ticularly the words "but no suit at law or 
in equity shall in any case be maintainable- 
by or against such assignee, * * * un- 
less the same be brought within two years- 
from the time the cause of action accrued for 
or against such assignee," which was not 
intended to be changed, in substance, by the 
Revised Statutes (sections 4979, 5057); and this 
conclusion was considered to be strongly sup- 
ported by the views of the supreme court in 
Lathrop v. Drake, 91 XJ. S. 516; Glaflin v. 
Houseman, 93 U. S. 130; and Bailey v. Glov- 
er, 21 Wall. [88 tr. S.] 342; and by the obvioxis- 
policy of the bankrupt act in requirhig speedy 
settlement of estates in bankruptcy. In Bailey 
V. Glover, supra, Mr. Justice Miller, arguendo, 
observed: "To prevent this (protracted litiga- 
tion and delays in dosing the estate) as much 
as possible, congress has said to the assignee, 
'You shall commence no suit two years after 
the cause of action has accrued to you, nor 
shall you be harassed by suits when the cause 
of action has accrued more than two years 
against you. Within that time the estate ought 
to be settled up, and your functions dis- 
charged, and we close the door to all htiga- 
■tion not commenced before it has elapsed.' " 

The decision in Payson v. Coflan, supra, has 
authoritative force hi this circuit, and it is 
needless to enforce the arguments by which 
it may be sustained as a sound exposition of 
the limitation provisions of the bankrupt act. 
It is true that views liave been expressed by 
judges which might lead to a different conclu- 
sion, as in Sedgwick v. Casey [Case No. 12,- 
610]; Smith v. Crawford [Id. 13,030]; Ee 
Krogman [Id. 7,936]; Bachman v, Packard 
[Id. 709]; Stevens v. Hauser, 39 N. Y. 302; 
Union Canal Co. v. Woodside, 11 Pa. St. 176; 
Ke Conant [Case No. 3,086]. But the weight 
of judicial opinion is with the judgment of 
Mr. Justice Miller, in Payson v. Coflto. Mitch- 
ell V. Great Works Millmg Co. [Id. 9,662]; 
Pritchard y. Chandler [Id, 11,436]; McLean 
V. Lafayette Bank [Id. 8,885]; Norton v. De- 
la Vniebeuve [Id. 10,350]; MUtenberger y, 
PhiUips [Id. 9,621]; Comegys v. McCord, 11 
Ala. 932; Harris v. Collins, 13 Ala, 388; 
Paiilding v. Lee, 20 Ala. 753; Pike v. Lowell,. 
32 Me, 245; Archer v. Duval, 1 Flat 219; 
Lathrop v. Drake, 91 U. S. 566; Claflin v. 
Houseman, 93 U. S. 130; Bailey v. Glover,. 
21 Wall. [88 U. S.] 342. Whether any cause 
of action accrued prior to the order' of July 
3, 1874, it is not necessary to determine. 
Judgment wiU be entered oveiTuling the demur- 
rer to the plea. of the statute of limitations. 
Judgment accordhigly. 



WALKER (TRACY v.). See Case No. 14.- 
129. 

WALKER (UNITED STATES v.). See Case 
No. 16,632. 
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Case 1^0, 17,090. 

W.AT,TrER et al. v. WANTON et al. 

p. Cranch, O. 0. 397.] i 

Circuit Court, District of Columbia. April 
- Term, 1807. 

DiscoTEBX — Action at Law. 

If a debtor, in embarrassed circumstances, 
agrees to deliver to some of his creditors suflS- 
cient goods, at certain prices, to discharge their 
claims, and a part are selected, and inventoried, 
and removed from the shelves and set apart, 
and other creditors come in, and, with consent 
of the debtor, take possession of the whole, and 
of the inventory, and prevent the other credit- 
ors from finishing their selection, these credit- 
ors may, by a bill in equity for discovery, oblige 
the others to give up the inventory, to enable 
the former to support their action at law for liie 
goods selected. 

The bill states that the defendant Wanton, 
being indebted to the plaintififs, agreed to as- 
sign to the plaintiff Walker, in trust for him- 
self and the other plaintififs, so much of his 
merchandise, as the plaintiff Walker should 
judge sufficient to satisfy the several claims 
of the plattttifEs. That it was understood, at 
the time, that the goods were to be charged to 
the plaintiffs at the invoice price, with costs 
and charges thereon. That in pursuance of 
that agreement, the plaintiff Walker went to 
the store of Wanton, with the assistance of 
whose derk, he proceeded to select and in- 
ventory the merchandise, for the purpose of 
satisfying the said agreement. That he was 
several days engaged in the selection, in the 
course of which he took down from the 
shelves a considerable portion of merchan- 
dise, which was set apart as the property of 
the plaintiffs under the agreement, and was 
inventoried and charged as such by the clerk 
of Wanton. That some of the goods thus se- 
lected and inventoried, were carried to the 
warehouse of Rickets & Newton, and the resi- 
due into the back warehouse of Wanton, and 
the whole goods selected were thus removed, for 
the benefit of the plaintiffs, from the places 
where they were keptfor sale. That, at the time 
of the agreement, Wanton was somewhat em- 
barrassed in his affairs. That when it was 
known, by the defendants Janney and others, 
creditors of Wanton, that the plaintiff -was 
engaged in selecting the merchandise in pur- 
suance of the said agreement, they complain- 
ed to Wanton of the injustice of the prefer- 
ence given to the plaintiffs, although they 
knew that the goods which the plaintiffs were 
receiving, were the very goods which they 
had before sold to Wanton, and urged him to 
-withhold from the plaintiffs the goods which 
had been deposited in the back warehouse for 
their use, as well as the residue which the 
complainants were entitled to under the agree- 
ment; and that the defendants Janney and 
others interposed before the selection was 
completed, a^id w^hen the plaintiff Walker \yas 
proceeding to finish the selection, he was op- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



. posed by Wanton, who alleged the interfer- 
ence of the other creditors, and abandoned his 
store and back -warehouse to the defendants 
Janney and others, who refused to suffer the 
plaintiff Walker to proceed to finish his se- 
lection, or to take away the goods already se- 
lected. That the goods set apart and inven- 
toried for the plahitiffs, were all priced and 
charged in the inventory, but the prices not 
extended, and the aggregate amount of the 
goods selected was not extended. That when 
the defendants took possession of the store, 
warehouse, and goods, they got possession of 
the books and papers of Wanton, and of the 
inventory of the goods selected, but the plain- 
tiffs expected the defendants would have fur- 
nished the plaintiffs with a copy of it, in or- 
der that the plaintiffs might be able to de- 
scribe then: said goods, and support their title 
at law to the same, which, although demand- 
ed, they have refused, and have kept it among 
themselves, and appropriated to their own 
use, the goods selected by the plaintiffs, and 
refuse to pay the debts due by Wanton to the 
plaintiffs. The plaintiffs complain that they 
are renciediless at law, and cannot obtain from 
the defendants a discovery of the inventory, 
and of sundry other matters and things neces- 
sary to the establishment of their claim to' the 
residue of the merchandise left in the store 
of Wanton, without the interposition of this 
court as a court of equity. The bill then calls 
upon all the defendants for a discovery and 
production of. the inventory. The defendants 
have answered, but none of them have pro- 
duced the inventory, nor discovered minutely 
the contents, although it is admitted to be in 
the hands of the defendant. Green, who of- 
fers to produce it, if he shall be so ordered by 
the court. To the answer of Green, there is 
an exception taken on that ground, which has 
now come on to be heard. Before the court 
can decide the answer insufficient in that re- 
spect, they must be satisfied that the plain- 
tiffs have a right in equity to require that de- 
fendant to produce it. 

Mr, Swann, for plaintiffs, cited 2 Bl. Comm, 

4:4:7, 448. 

C. Lee, for defendants, cited Pinch v. Finch, 
2 Ves. Sr. 494; 2 Pow. Cont. 221; Like v. 
Beresford, 3 Brown, Ch. Cas. 366; Wrottes- 
ley V. Bendish, 3 P. Wms. 237; Hall v. At- 
kinson, 2 Vern. 463; 1 Wooddeson, 203 , 
Fowl. Prae. 55; Mitf. Eq. PI. 157, 162. 

CRANCH, Chief Judge, thought the plain- 
tiffs not entitled to the discovery against the 
other creditors, because the equity of the de- 
fendants is equal to that of the plaintiffs, who 
ought to be left to law to enforce their prefer- 
ence, if they have any. 

FITZHUGH and DUGKETT, Circuit Judg- 
es, contra. Being of opinion that the plain- 
tiffs had acquired a legal title to the goods, 
and were therefore entitled to a discovery of 
the evidence. 
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The answer of Green -was adjudged insuf- 
ficient, and lie was ordered to produce the in- 
Tentory. 



WALKER (WASHINGTON v.). See " Case 
No. 17,235. 

WALKINSHAW (TOBIN T.). See Cases 
Nos. 14,068-14,070. 

WALKINSHAW (UNITED STATES v.). 
See Case No. 16,633. 



Case IS'o. 17,091. 

The WALKYRIEN. 

[3 Ben. 394.] i 

District Court, E. D. New York. Sept., 1869,2 

Maritime Liens— Supplies. 

1. Where supplies were furnished, in the port 
of New York, to a vessel which hailed from a 
British port, carried the British flag, and was 
intending to proceed to a foreign port to be sold 
as a British vessel, the supplies being furnished 
-on the order of the owner, but on the credit of 
the vessel, and being charged to her; Held, 
that her owner could not be permitted to claim 
that she was a domestic vessel, even though it 
had been proved that her owner resided in New 
York. 

[Cited in The Brantford City, 29 Fed. 386.] 

2. The vessel was liable for the supplies, 
[Cited in The George T. Kemp, Case No. 5,- 

341; The Alice Tainter, Id. 195; The Rapid 
Transit, 11 Fed. 330; The Scotia, 35 Fed. 
909.] 

In admiralty. 

Emerson, Goodrich & Wheeler, for libel- 
lants. 
Beebe, D.onohue & Cooke, for claimant. 

BENEDICT, District Judge. This is an ac- 
tion to enforce an alleged lien against the 
bark Walkyrien, for the amount of certain 
repairs and supplies furnished that vessel, 
in the port of New York, in the year 1865. 
The vessel, as it appears, was then in the 
port of New York, and bound on a voyage to 
£ea. Her rigging requiring to be overhauled, 
to enable her to sail, the libellant was em- 
ployed by J. 0. Jewett, the owner, to do the 
■necessary work. The work was done' upon 
the credit of the vessel, was charged to the 
vessel, and the amount is not disputed. Aft- 
erwards the vessel left the port, and did not 
refturn until shortly before the commence- 
ment of this action, when she was promptly 
proceeded against, to enforce the lien for 
the amount of the bill. The only question 
at issue between the parties is, as to wheth- 
■er, by the maritime law, any lien was cre- 
a,ted upon this vessel. 

It appears in evidence, that the vessel in 
question, at the time the work was done, 
hailed from a British port, carried the Brit- 
ish colors, and was intending to proceed to 
■a foreign port, there to be sold as a British 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission,] 

2 [Affirmed in Case No. 17,092.] 



vessel. Claiming thus the advantages which 
might be supposed to follow a British ves- 
sel, it is not permitted to her owner to as- 
sert, in this action, that she was a domestic 
vessel, or that she was in her home port, 
when the supplies were furnished, even had 
it been proved, as it has not, that her owner 
resided in New York. 2 Mar. Law Gas. 
(1865) 225. 

The ease comes clearly within the previous 
cases of The James Guy, decided by this 
court, and affirmed by the circuit court, and 
within the late decision of the supreme court 
of the United States in the case of The Bel- 
fast, 7 Wall. [74 U. S.] 643, where it is de- 
clared that material men who furnish sup- 
plies to a vessel in a foreign port, or in a port 
other than her "home port," have a maritime 
Hen, because such supplies are presumed to 
be furnished upon the credit of the vessel. 
Such a presumption must be held to arise in 
a case like this, where the supplies were 
fui-nished to a vessel hailing from a British 
port, carrying the British flag, and bound for 
a foreign port, for the purpose of sale there 
as a British vessel. The decree must, ac- 
cordingly, be for the libeUant, with a refer- 
ence to ascertain the amount. 

[The case was taken to the circuit court on ap- 
peal, where the decree of this comt was affirmed. 
Case No. 17,092,] 



Case No. 17,093. 

The WALKYRIEN. 

[11 Blatchf, 241.] i 

Circuit Court, E, D- New York. July 2, 1873.2 

Maritime Liens — Supplies — Puesumptions — 
Stale Claims— Boita Fide Porohaseb. 

1. Supplies were furnished, in the port of 
New York, to a foreign vessel. On a libel in 
rem against her, for their value, it was con- 
tended that the presumption of credit to the 
vessel was rebutted by the fact that her foreign 
owner resided in New York. It appeared that 
the person who furnished the supplies did not 
know tiliat such owner resided in New York: 
Held, that, in the absence of such knowledge, 
there was no rebuttal of such presumption. 

[Cited in The George T. Kemp, Case No. 5,- 
341; The Rapid Transit, 11 Fed. 330: The 
J, L. Pendergast, 29 Fed, 128; The Brant- 
ford City, Id. 386; The Scotia, 35 Fed. 909.] 

2. The libel alleged that the supplies were 
ordered by the "master and owner" of the ves- 
sel. They were shown to have been ordered on 
the request of the master: Held, that this was 
sufficient. 

3. A few days after the supplies were fur- 
nished, the vessel sailed from New York on a 
foreign voyage. The libel was filed directly 
after she returned therefrom to New York. In 
the mean time, she had been sold to a bona fide 
purchaser for value, who was ignorant of the 
lien claimed: Held, that there was no laches in 
enforcing the lien, and that the sale of the ves- 
sel did not destroy the lien. 

[Cited in The Alice Tainter, Case No. 195; 
The Tonawanda, 27 Fed. 576.] . 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 17,091.] 
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[Appeal from the district court of the Unit- 
ed States for the Eastern district of New 
Yorfc.] 

In admiralty. 

■William W. Goodrich, for libellant 
Charles Donohue, for claimants. 

HUNT, Circuit Justice, The baric Wal- 
liyrien, to which the supplies were furnished, 
was a foreign vessel. She carried British 
colors, hailed from a British port, was regis- 
tered in the name of a British subject, and 
had on her stem €be words, "The Falcon, of 
Cape of Good Hope." 

1. The appellants, admitting the law to be, 
that, where supplies are furnished to a for- 
eign -vessel, credit is presumptively ^ven to 
the vessel, insist- that this case is not within 
the rule, because the foreign owner was in 
fact a resident of New Yoric City, where a 
part of the supplies were furnished. The 
general rule, as stated, is laid down in numer- 
ous cases. The Grapeshot, 9 Wall. [7G U. 
S.] 129, 136; The Guy, Id. 758; The L-ulu, 10 
Wall. [77 U. S.] 192; The Patapseo, 13 "WaU. 
[SO U. S.] 329. If there be such a qualifica- 
tion of the rule as the appellants daim, it 
must be in connection with the knowledge of 
the person furnishing the supphes, that the 
owner's residence was in New Yorlc. Unless 
that fact is established, it is difficult to see 
how his presumed intention to credit the ves- 
sel, and not the owner, can be affected. No 
such proof is given in the ease before us, but 
the libellant testifies that he had no such 
knowledge. 

2. The libel alleges, that the supplies were 
ordered by the "master and owner." The 
proof is, that they were ordered by Mr. Jew- 
ett, on the request of the captain. He is 
spoken of by the libellant as the agent, and 
proof is given that he was then the owner. 
The allegation of the libel, that the order was 
from the master and owner, is sufiBciently es- 
tablished by proof that the order came from 
either of them, or from another agent. The 
point of the allegation is, that the supplies 
were ordered by one having authority to bind 
the vessel. This may be done upon the order 
of the agent or owner. As a variation be- 
tween the pleadings and proofs, it is unim- 
portant. As a fact, it is ununportant, except 
upon the question of crediting the vessel or 
the owner, and this point has been already 
disposed of. 

3. The appellants insist, that the lien on 
the vessel is lost by laches or negligence in 
enforcing it. The supplies were furnished in 
December, 1865, and, within a few days after 
their completion, the bark sailed on a foreign 
voyage, from which she did not return until 
February, 1867. The libel was filed directly 
after her return. There is evidence that the 
bark was sold to purchasers for value, who 
were ignorant of the present lien. The ar- 
rangement for her sale was made before she 
left New York, and the money was advanced 
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to Jewett, but she was actually sold in a for- 
eign port. The repairs were made and the 
supplies furnished in order that the vessel 
might sail. That was their object and pur- 
pose. "Ships were made to plough the sea, 
and not to rot against the wall." Supplies 
are furnished for the same purpose, and it 
would entirely defeat this purjpose, if the cred- 
itor were bound to enforce his lien for them 
before the vessel should leave port, under the 
penalty of its forfeiture. The lien was en- 
forced on the first return of the vessel to the 
port of New York. I am not cited to any 
authority that this is laches, nor am I cited 
to any authority that the sale to a bona fide 
purchaser in a foreign country destroys the 
lien. I do not think good authority can be 
foimd for either of these propositions. 

The decree [Ca^ No. 17,091] should be af- 
firmed, with costs. 



Case No. 17,093. 

WALL V. The ROYAL SASON. 
[2 Am. Law Keg. 324; 5 Pa. Law J. Rep. 290.] 

District Court, E. D. Pennsylvania. Feb. 4, 

1848. 

Admiralty Jurisdiction — Lien pob Wages — 
Vessel in Ccstodt of State Court — Sale. 

A vessel may be libelled and sold in a court 
of admiralty, under a paramount lien, such as 
for seamen's wages, notwithstanding that she 
has been previously seized by process of foreign 
attachment issuing out of a state court, and 
still remains in the custody of the sherifE; and 
a perfect title will pass to the marshal's ven- 
dee. 
rOited in Ashbrook v. The Golden Gate, Case 
No. 574; Marsh v. The Minnie, Id. 9,117. 
Questioned in The N. W. Thomas, Id. 10,- 
386. Quoted in The Isabella, Id. 7,100, 
Cited in The E. A. Barnard, 2 Fed. 722.] 
[DisapproTed in Keating v. Spink, 3 Ohio. St. 
121.] 

Libel in admiralty in a cause of wages. 
Petition for an interlocutory order of sale. 

KANE, District Judge. The British bar- 
que, Rojral Saxon, being under attachment 
in the admiralty, for mariners' wages and 
supplies; the master, with the approval of 
the consul of his nation, has applied to the 
court for an interlocutory order of sale. The 
facts, as reported by the commissioner, show 
that such an order is called for by the inter- 
ests of all parties, and that according to the 
ordinary course of the admiralty, it should 
be granted without delay. 

The application is resisted by third per- 
sons, suitors in one of the courts of Penn- 
sylvania, at whose instance the vessel was 
attached under mesne process against cer- 
tain non-resident defendants, before she was 
arrested by the marshal. They have pre- 
sented two questions for the consideration 
of this court: (1) Whether, pending such at- 
tachment from the state court, the vessel 
was liable to arrest, and is now liable to in- 
terlocutory order in the admiralty; (2) wheth- 
er, admitting such liability to exist, this court 
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ougbt Tuwier the circumstances to enforce It 
I slMill consider tlie questions together; for 
they resolve themselves into one. 

The authority of the courts of suimiralty 
to make seizure and sale of vessels, -while 
under attachment from the courts of com- 
mon law, has not hitherto been questioned 
in England or this country. On the contrary, 
it has been exercised, in England, without 
prohibition or dispute; and in the courts of 
the United States, it has been asserted, and 
acted on, as often as occasion has oflfered. 
The eases of The Flora, 1 Hagg. Adm. 298; 
The Spartan [Case No. 4,085], and of Certain 
Logs of Mahogany [Id. 2,559], are illustra- 
tions of this. 

The case in Haggard is interesting, as it 
shows at least the tacit recognition of this 
admiralty power by the common law courts. 
An execution ha^ been levied on the ship 
from the Icing's bench, before the attachment 
from the admiralty. A sale was had under 
an admiralty dectee, and the proceeds were 
brought in and distributed, so far as the 
claimants in that eomrt had right. The ques- 
tion then arose, to whom should the surplus 
proceeds be paid over. The sheriff applied 
to the king's bench for a rule on the mar- 
shal to pay them over to him; but was re- 
fused, on the ground that the marshal had 
acted under competent authority, and that 
he would not be bound to obey if ruled. The 
judgment creditor and the defendant in ex- 
ecution thereupon applied severally to the 
admiralty, each claiming the surplus. A 
decretal order pro forma was made in favor 
of the defendant; and thereupon the whole 
matter was carried up by appeal to the court 
of delegates, comprising judges of the king's 
bench, common pleas and exchequer, as well 
as those of the civil law courts. It was ad- 
mitted in argument before the delegates, 
that the sheriff's possession was suspended 
by the admiralty process;— but on the ground, 
as it would seem, that, though suspended, it 
was not abandoned, and that the sherifi&'s 
rights still continued as against the owner, 
the court directed that the surplus proceeds 
remaining in the admiralty, after satisfying 
the claims in that court, should be paid to 
the sheriff: and the decision thus given -"is 
satisfactory to Lord Eldon, who, as chan- 
cellor, refused a commission of roview. i.n 
this whole ease there does not appear, either 
on the arguments of counsel or the judg- 
ments rendered by the several courts, the 
suggestion of a doubt as to the regularity 
of the proceedings of attachment and sale 
in the admiralty, though both followed the 
sheriff's levy. 

The case of the Spartan presented the 
question under circumstances almost iden- 
tical with the case before me. The vessel 
had been attached in the state court of Maine 
by sundry creditors, before the libel in the 
admiralty, which was for wages, as in our 
case. The master, by his answer, admitted 
the wages to be due; but the right of the libel- 



lants to proceed was resisted by the sheriff, 
on behalf of the attaching creditors. The 
court maintained the regularity of the pro- 
ceeding in admiralty, ".The property," said 
Judge Ware, whose accuracy of learning 
makes him a safe guide, "the property has 
been attached by sundry creditors of the 
charterers, and the cases are now pending 
in the state courts. It is argued, that as dif- 
ferent creditors are each pursuing their own 
right against this property in different 
courts, it is a proper nde, to prevent col- 
lision of judicial authority, to give preced- 
ence to those who first lay their hands on 
the fund. This priority might be decisive, 
if both creditors stood in the same relation 
to this specific property. But the reason no 
longer holds, when the claim of one of the 
parties is in its nature a privileged claim. ' 
The very essence of a privilege is to give the 
creditor a preference over the general cred- 
itors of the debtor; and if such be the claim 
of the seamen, the attachment only created 
a lien on the property, subject to such prior 
incumbrance. It can only extend to the 
whole right to the owner; and that was, to 
hold the property after discharging the lien." 

The same law is asserted by Judge Story, 
in the case Certain L<^s of Mahogany [su- 
pra]. It was that of a replevin from a state 
coUrt, issued and served before the marshal's 
attachment in reni. "A suit in a state court," 
said Judge Story, "by replevin, or by an attach- 
ment under process, of the property, can 
never be admitted to supersede the right of 
a court of admiralty to proceed by a suit in 
rem to enforce a right against that property, 
to whomsoever it may belong. The admi- 
ralty suit does not attempt to enter into any 
conflict with the state court, as to the just 
operation of its process; but it merely asserts 
a paramount right against all persons what- 
ever, whether claiming above or under that 
process. No doubt can exist, that a ship may 
be seized imder admiralty process for a forfei- 
ture, notwithstanding a prior replevin or attach- 
ment of the ship then pending. The same 
thing is true as to the lien on a ship for sea- 
men's wages, or on a bottomry bond." 

These cases leave me without any doubt 
as to what the law is, or what are the 
grounds on which it rests. The proceeding 
in the courts of the state applies itself to 
alleged interests in the vessel, not to the 
vessel itself. The plaintiff in replevin re- 
covers his property, whatever it may be; 
but no more: his title is not disencumbered 
by the execution which follows on his judg- 
ment. The attachment creditor, if he suc- 
ceeds in his suit, obtains recourse against 
the thing- attached, just so far as his defend- 
ant had interest in it, and no farther. The rights 
of third parties remain in both cases unaffected. 
The bona fide owner of the property may sue 
out his process, and recover the possession 
against the sheriff's vendee, as if no replevin 
or attachment had issued. The" bottomry 
creditor, residing, it may be, in a foreign 
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■country, is no party to either proceeding, 
and loses none of his rights; his contract 
was with the thing, not the owner, and it is, 
therefore, not emharrassed, and cannot Ije, 
Ijy any question or contest of ownership. So, 
too, the seamen: whoever owns the vessel, or 
how often soever the ownership may he 
■changed; wherever she may go, whatever 
may hefal her; so long as a plank remains of 
her hull, the seamen are her first creditors, 
and she is privileged to them for their wages. 
It is the interest of the individual defendant, 
his residuary interest after all these are sat- 
isfied, upon which alone the common law 
process operate. 

Nor would the case be different if the 
sheriff's sale had. been made under an inter- 
locutory order. I am not aware that a court 
of common law can adjudicate upon rights 
that are not before it, or that the sheriff can 
sell what never passed into his custody. 
What rights were, or could be, involved in 
the proceeding by foreign attachment?— 
those of the defendant in the writ; surely 
none else: the command of the writ was to 
'*attach the goods and efGects of the defend- 
ant" only. And what was it that passed into 
the sheriff's keeping? The act of assembly 
of Pennsylvania tells us that it was "the 
goods and effects of the defendant, suscepti- 
ble of seizure and manual occupation," and 
nothing more. See Act 1836, § 50. How, 
then, could the sheriff take or sell the title 
of a third person? 

Should a foreigner present himself to-mor- 
row, or a year hence, in the state court, and 
show there that from the first, and at all 
times, he had been and was the only owner 
of the Royal Saxon, and that the defendant, 
as whose property she was attached, never 
had a scintilla of interest in her, would that 
court refuse to him its judgment in replevin? 
"I was- no party," he would say, "to the 
proceeding under which my ship was sold; 
I had no notice of it; neither my title, nor 
any liability of mine, or of my property, 
was asserted to be in issue; the whole con- 
troversy was between strangers." And If 
the sheriff's vendee, in reply, were to assert 
his title under the judicial sale, would he 
not be told at once, in the language of the 
supreme court of Pennsylvania, in Freeman 
V. Oaldwell, 10 Watts, 9: "In judicial sales 
there is no warranty, whether the sale be of 
land or of a chattel pure. What interest in it 
does the sheriff propose to sell? Not a title 
to it; but the defendant's property in it, 
whatever it may be." 

Not so in the admiralty. Here, the subject 
matter of the controversy is the res itself. 
It passes into the custody of the court. All 
the world are parties; and the decree con- 
cludes all outstanding interests, because all 
axe represented. Here, they are marshaled 
in their order of title or privilege; and if 
there be conflicting claims either upon the dis- 
tributable fund, or upon the residue, the court 
adjudicates between them, or refers the question. 



to that forum, either at home, or in fbreign 
coimtries, which is most competent to examine 
it It is an international court: its seal is rec- 
ognized every where; and its decrees are execut- 
ed -wherever, throughout the world, there is a 
court of a.dmiralty to appeal to. Its forms of 
proceeding are known among all maritime 
nations, and the title which passes under 
them is absolute, without conditions, dis- 
charged of all liabilities and liens. See the 
Thomas [Case No. 14,206]. 

There is, therefore, as it seems to me, no 
difficulty in allowing an arrest by the admi- 
ralty, notwithstanding the vessel, or some in- 
terest in it, has passed before into the custody 
of the sheriff. His process, whether mesne 
or final, has affected only the rights which 
were litigant in the common law court; and 
those rights, whatever they were, are neces- 
sarily subordinate to those which give the ad- 
miralty its jurisdiction. He retains all his 
rights, notwithstanding the marshal's inter- 
vention. If he holds an execution, he may 
go on with his sale; and his vendee will suc- 
ceed to whatever title belonged to the defend- 
ant. The proceedings agamst the vessel, the 
thing, the subject of the property or title, may 
still go on in the admiralty: the sheriff's ven- 
dee of the ship may intervene there, as the 
defendant might have done in this court; he 
may make defence to the proceeding there, as 
the successor to the defendant's rights; and 
may be substituted ultimately before the 
judge of admiralty, as a claimant of the sur- 
plus fund. Or, if the sheriff have not sold 
before the proceedings in admiralty are con- 
summated, the sheriff may perhaps arrest the 
surplus proceedings in the admiralty, as was 
done in the case cited from 1 Hagg. Adm. 

On the other hand; to deny to the admiralty 
the right of proceeding, because proceedings 
are pending elsewhere that affect the title of 
the ship, or rights under the title, would be 
effectively to take from this court its charac- 
teristic and most, wholesome office. The acts 
of congress, following in this the maritime 
policy of the rest of the world, give summary 
redress . in cases of subtraction of wages. 
Within three weeks, at furthest, from the ex- 
hibition of a libel in the admiralty, the sea- 
man has his decree; and in one week more, 
decree or no decree, he has probably sailed on 
another voyage. To turn him over to a state 
court, to await there the protracted determina- 
tion of a common law suit, to which he is not 
a party, and of which he knows nothing, 
would be little else than to deny him justice 
altogether. It was well said by Lord Stowell, 
in a suit in personam for wages, against an 
asserted owner, when called upon by the de- 
fendant not to decide the question of owner- 
ship, inasmuch as that question was already 
under adjudication In the high court of chan- 
cery. "Shall I put him off to the distant day 
when these conflicting interests may, after the 
diligence which the judge of that court 'him- 
self uses, or compels parties to use, finally be 
arranged? The obstacles -may outlive the 
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suitor." The St Johan, 1 Hagg. Adm. 841. 

Besides, may it not be questioned whetlier 
the state eoui:ts could regard the seaman's 
cimm? Suppose the foreign attachment dis- 
solved by the entry of bail, what becomes of 
the seaman's lien? the bail, whether for the 
defendant's appearance, or for the satisfaction 
of the judgment, is liable to the plaintiff only, 
and for only his asserted demand in the suit. 
The bail could not be charged for seaman's 
wages or other maritime liabihties of the 
thing attached: "non hsec in faedera." Or, 
suppose the attachment not to be dissolved, 
but the cause to be prosecuted to final judg- 
ment, and a sale made under the execution: 
what will that execution affect? It was 
against the defendant, not the ship; and a 
sale imder it can pass no more and no better 
title than the defendant had. -The proceeds 
of the sale take the place of his residuary in- 
terest in the thing sold, and are not liable for 
the liens which were paramount to his title. 
How then can the seaman assert his privilege 
against the proceeds of an execution in a com- 
mon law suit? 

View the subject as we may; while we ad- 
mit the inconvenience or at least the delicacy, 
which attends the exercise of a divided juris- 
diction, there can be no doubt as to the rela- 
tive inconvenience of asserting, or of waiving 
such a jurisdiction as the admiralty has over 
a case like this. But how can I waive it, 
were I so incUned? The powers of the court 
are the property of the suitor; and the judge 
is nothing but the trustee, whom the consti- 
tution and the law have constituted to exer- 
cise them when the occasion requires. 

I may add in conclusion, that the question 
which this case presents is by no means simi- 
lar to those which 'were before the court in 
the cases cited by the counsel for the attach- 
ing creditors, (IVIr. Meredith.) Prince v. Bart- 
lett, in 8 Oranch [12 U. S.] 431; Hogan v. 
Lucas, in 10 Pet [35 U. S.] 400; and Beaston 
V. Farmers' Bank, in 12 Pet [37 TJ. S.] 102, 
were all of them eases in which the subject 
of execution was the same in both courts 
whose process was in question, and where the 
same law would determine the distribution 
of the proceeds, and with equal security to 
the rights of all parties. A similar remark 
may be made upon the case of the Robert 
Fulton [Case No. 11,890], which at first view 
might seem to conflict with some of the con- 
elusions to which I have arrived. It was the 
case of a libel for materials against a domes- 
tic ship in the admiralty, whUe. a similar 
libel, also for materials, was pending against 
the same ship in a state court. Both courts 
derived their jurisdiction from the same local 
law; and the circuit court of the United 
States yielded up jurisdiction to the state 
court as the tribunal first taking possession of 
the thing. The ground of the decision is thus 
expressed by Judge Thompson: "The proceed- 
ings were in rem; and the sentence must act 
upon the thing itself, and could not be exe- 
cuted unless possession of the thing was tak- 



en. It is the necessary result he adds, ot 
proceedings in rem, that the thing must be in 
the possession of the court;" and he justly 
concludes that this possession must of course 
be exclusive. Thus stating the case before 
Judge Thompson, I need not spend time in 
distinguishing it from that now before this 
courts 

No one can be more anxiously sensitive than 
I am to the duty of avoiding a contest of juris- 
diction between a court of the United States 
and a state court; and certainly there is no 
one, who can regard with more deferential 
respect the court under whose process the sher- 
iff is understood to be acting, or who can be 
more fully assured of the safety of every hiter- 
est which may be confided to its judicial admin- 
istration. But I see no possibility of colhsion 
here; and I am not aware that justice can 
possibly be done to the parties who are now be- 
fore me in this court, unless the jurisdiction 
of this court is maintained. 

Inasmuch, therefore, as it appears to the 
court, that the British barque Royal Saxon, 
now under arrest and in the custody of the mar- 
shal of the United States, is in a perishing con- 
dition, and that there are no means of effecting 
her discharge; it is upon the petition of the 
master of the said vessel, sanctioned and ap- 
proved by the consular representative of her 
Britannic majesty, ordered: That the said 
vessel, her tackle, apparel, and furniture, be 
sold by the marshal of the United States for 
the Eastern district of Pennsylvania, to the 
highest and best bidder; the said marshal giv- 
ing at least seven days' notice, by hand-biHs 
publidy posted and by advertisement in daily 
newspapers, and in the Legal Intelligencer, a 
weekly paper, of the time and place of such 
sale; and that he bring the proceeds thereof into 
the registry of this court to abide further order 
and decree. 

In pursuance of this decree, the barque Royal 
Saxon was sold on the 22d of February, 1848, to 
Robert Taylor. The parties to the foreign at- 
tachment in the state court, had, however, in th& 
meantime, proceeded in their suits and obtained 
an order of sale of the vessel therein as a perish- 
able commodity, under the act of 13th June, 
1836: and she was accordingly sold on the 21st 
of. February, 1846, to a firm of the name of 
Ward & Co. The latter thereupon brought an 
action of replevin against Taylor, the marshal's 

1 It would be a mistake of definition to include 
foreign attachments and replevins in the same 
category with admiralty proceedings in rem. The 
court of admiralty proceeds in rem, because its 
suitor has the jus in re, whether it be a privile- 
gium or other modification of ownership: its writ,, 
in such case, is irrespective of the person: the 
thing is defendant. The common law suitor, on 
the other hand, has only the jus ad rem, a right 
of recourse against the thing, not of property in 
it; and according to the civil law, tcom which 
these terms are derived, his proceeding is in per- 
sonam, even when it begins by arresting tie de- 
fendant's goods, and is followed by a sale of 
them. See Bonjean, Tr. Act § 274, &e. The- 
missio in possessionem bonorum, which resembled 
the English writs of attachment more than any 
other process of the civil law, was never counted 
among proceedings in rem: it was applicable to 
personal and mixed actions only. 
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vendee, under which the Royal Saxon was taken 
from his possession by the sheriff and delivered 
to them. 

This replevin of Ward & Co. came on subse- 
quently to be tried at nisi prius before Judge 
Woodward, of the supreme court of Pennsylvania. 
[See Case No. 13,803.] 



Case No, 17,094. 

In re WALLACE. 

[Deady, 433; 2 N. B. R. 134 (Quarto, 52); 3 
Am. Law Rev. 174; 1 Chi. Leg. News, 30.] i 

District Court, D. Oregon. July 25, 1868. 

Bankkuptcy — Effect of Adjudication — Notice 

— JuHiSDiOTiOK OF District Coubts — 

Summary Proceedikgs. 

1. An adjudication declaring a person a bank- 
rupt, is in the nature of a judgment in rem, 
and therefore notice to and binding upon all 
the world. 

[Cited in brief in Brown v. Wygant, 6 Mack- 
ey, 448.] 

2. Under the bankrupt act of 1867 [14 Stat. 
517] § 1, the several district courts have equity 
jurisdiction and power over all "acts, matters 
and things to be done under and by virtue of 
the bankruptcy," and are authorized by sum- 
mary proceedings to administer all the relief 
which a court of equity could administer under 
the like circumstances upon regular proceed- 
ings. 

[Cited in Re Mallory, Case No. 8,991; Re 
Brinkman, Id. 1,884.] 

3. Notice of an application for an injunction 
In bankruptcy need not b^ given, unless special- 
ly directed; and the provision in the act of 
March 2, 1793 (1 Stat. 334), prohibitmg writs 
of injunction from being granted, except upon 
notice to the adverse party, applies only to suits 
in equity in the supreme and circuit courts. 

[Cited in Re Muller, Case No. 9,912; Re IH- 
rich, Id. 14,327.] 

4. In exercising the equity power which per- 
tains to a district court, as a court of bank- 
ruptcy, it is not deemed necessary or proper 
that resort should be had to the plenary pro- 
ceedings common to suits in equity; but a pe- 
tition stating the facts and praying the particu- 
lar relief sought, is sufficient. 

[Cited in Re Dole, Case No. 3,965; Re Ore- 
gon Iron Works, Id. 10,562.] 

This was a petition by certain of the cred- 
itors of a voluntary banknipt [John B. Wal- 
lace] for an injunction to restrain other cred- 
itors froni selling the property of the bank- 
i-npt on execution. 

W. W. Page, for petitioners. 
Erasmus D. Shattuck, for respondents. 

DEADY, District Judge. This petition 
was filed on June 13, 1868. It sets forth that 
the petitioners, the Bank of British Columbia 
and others, are creditors of the bankrupt, and 
that on May 30, 1868, Wallace filed his pe- 
tition in bankruptcy in this court, and that on 
June 8, he was, by the register, duly adjudged 
to be a bankrupt; that about May 20, 1868, 
the respondents, C. M. Ixjckwood and others, 

1 [Reported by Hon. Matthew P. Deadj;, Dis- 
trict Judge, and here reprinted by permission. 
2 N. B. R. 134 (Quarto, 52), and 3 Am. Law 
Rev. 174, contain condensed reports. 1 Chi. 
Leg. News, 30, contains only a partial report.] 
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commenced actions against the bankrupt, in 
the state courts for the county of Multnomah, 
to recover certain debts alleged to be due 
them, and caused the property of the bank- 
rupt to be attached to satisfy any judgment 
they might obtain therein, and that between 
June 1 and 8, these respondents obtained 
judgments in the actions aforesaid, by de- 
fault; that aftei-wards said respondents sued 
out executions upon said judgments and pla- 
ced them in the hands of the respondents, 
Stitzel and Hudson, sherifE and constable re- 
spectively of said county; and that said sher- 
iff and constable are about to sell the proper- 
ty of the bankrupt upon such execution. 
Two days after the filing of the petition for 
injunction, an order was made allowing an in- 
jvmetion until the further order of the court 

The respondent Lockwood now comes and 
demurs to the petition, and for cause of de- 
murrer alleges (1) that the facts stated are 
not sufficient to entitle the petitioners to the 
relief prayed for; and (2) that this court has 
not jurisdiction of the matters involved in this 
suit as set forth in the petition. 

In support of the first ground of demurrer, 
counsel for Lockwood insists that the petition 
should show that the respondents had notice 
of the adjudication In bankruptcy. The ad- 
judication in this court, by which Wallace was 
declared a bankrupt, determined his legal 
status in that respect, and so far is binding 
upon all the world. These respondents had 
therefore constructive notice of the decree in 
bankruptcy, and that is a sufficient answer to 
this objection. The decree is in the natnre- 
of a proceeding in rem before a court having: 
jurisdiction of the subject matter, and is no- 
tice and evidence to third persons, not actual- 
ly parties thereto, that Wallace had commit- 
ted an act of bankruptcy for which he had 
been duly decreed a bankrupt. Morse v. God- 
frey [Case No. 9,856]; Shawhan v. Wherritt, 
7 How. [48 U. S.] 643. 

The second ground of demurrer raises the 
question: Has the district court equity pow- 
er In proceedings In bankruptcy? Section 1 of 
the act of 1867 [14 Stat. 517] constitutes "the 
several district courts of the United States,"" 
courts of bankruptcy, with "jurisdiction in 
their respective districts in all matters and 
proceedings in bankruptcy." This court being 
thus declared a court of bankruptcy, withi 
jurisdiction over all matters and proceedings 
in bankruptcy. It would seem to foUow, as a 
matter of course, that such equity power in- 
herently belongs to it, as may be found 
necessary and proper to maintain and exer- 
cise the jurisdiction thus granted. And the 
act, as if anticipating the question: What is 
a matter or proceeding in bankruptcy? goes 
farther, and in the same section declares, that 
"the jurisdiction hereby conferred shall ex- 
tend to all cases and controversies arising be- 
tween the bankrupt arid any creditor or cred- 
itors who Shan claim any debt or demand un- 
der the bankruptcy: to the collection of all 
the assets of the bankrupt; to the ascertain- 
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ment of the liens and other specific claims 
thereon; to the adjustment of the various 
priorities and the conflicting interests of all 
parties; and to the marshalling and dispo- 
sition of the different funds and assets, so 
as to secure the rights of all parties and due 
distribution of the assets among all the cred- 
itors; and to all acts, matters and things to 
be done under and in virtue of the bankrupt- 
cy, until the final distribution and settlement 
of the estate of the bankrupt, and the close of 
the proceedings in banliruptcy." And also, 
that "said courts shall have full authority to 
compel obedience to all orders and decrees 
passed by them in bankruptcy, by process of 
contempt and other remedial process, to the 
same extent that the circuit courts now have 
in any suit pending therein, in equity." 

The judgments now sought to be enforced 
by the respondents against the property of the 
bankrupt, were all given after the filing of 
the petition in bankruptcy. The decree pro- 
nouncing Wallace a bankrupt, took effect by 
relation, from the date of such filing, and di- 
vested him of all property not excepted from 
the operation of the act and saved to him by 
section 14. The attachments of the respond- 
ents, being levied within four months of the 
commencement of proceedings in banlcruptcy, 
will be dissolved by the assignment to the as- 
signees, and for the purpose of this petition, 
must now be considered as of no effect. This 
being the state of the case, it is apparent that 
the respondents by their executions, are en- 
'deavoring to subject the estate of the bank- 
rupt—now and since May 30 under the ex- 
elusive jurisdiction of this court for distribu- 
tion among all the creditors— to the exclusive 
payment of their particjilar demands. 

This property no longer belongs to the bank- 
rupt, and is not liable to be taken on execu- 
tions against his property. The policy and 
aim of the bankrupt law is to compel an equal 
distribution of the estate of the bankrupt 
among all his credito.rs. Shawhan v. Wher- 
ritt, 7 How. i4S U. S.] 644. Can this court 
prevent this interference with the estate of 
the bankrupt, on the part of these respondents, 
hj injunction? After a careful examination 
of the act of 1867, and the decisions given un- 
der that of 1841 [5 Stat. 440], I think it can. 
Indeed, I have no doubt of it The proceed- 
ings in bankruptcy are m the nature of equi- 
ty proceedings. The property seized by the 
respondents is the assets of the bankrupt, and 
the jurisdiction of this court is specially ex- 
tended to the collection and distribution of 
such assets. This power, with others granted 
by the first section of the act, is in its na- 
ture an equity power, and may be exercised 
by proceedings in the nature of equity pro- 
ceedings. In addition the act constitutes this 
court a "court of bankruptcy," with power to 
do any act necessary and proper for the due 
administration and settlement of the bank- 



rupt's estate. Proceedings by petition for the 
exercise of equity power were common in the 
district courts under the act of 1841. In re 
Foster [Case No. 4,960]; In. re Eames [Id. 4,- 
237]; Parker v. Muggridge [Id. 10,743]; Mitch- 
ell V. Great Works Milling &, Manuf 'g Co. [Id. 
9,662]; In re Babcock [Id. 696]; In re Bellows 
[Id. 1278]. This power was expressly aflarm- 
ed by the supreme court in Ex parte Christy, 
7 How. [48 U. S.] 312. 

In Re Foster, supra, Mr. Justice Story says: 
"And here I lay it down as a general principle, 
that the district court is possessed of the full 
jurisdiction of a court of equity, over the 
whole subject matters which may arise in 
bankruptcy, and is authorized by summary 
proceedings to administer aU the relief which 
a court of equity could administer under the 
like circumstances, upon a regular bill and 
proceedings instituted by competent parties. 
In this respect, the act of congress, for wise 
purposes, has conferred a more wide and lib- 
eral jurisdiction upon the courts of the United 
States, than the lord chancellor sitting in 
banki'uptcy, was authorized to exercise. In 
short, whatever he might properly do, sitting 
in bankruptcy, or sitting in the court of chan- 
cery, under his general equity jurisdiction, the 
courts of the United States are by the act of 
1841, competent to do." It is the duty of this 
court, by means of the jurisdiction given to 
it, to preserve and distribute the estate of the 
bankrupt among his creditors, as the act pre- 
scribes. The respondents, by means of these 
executions, are attempting to prevent this dis- 
tribution of thg estate. An injunction is a 
proper remedy or means to prevent this wrong 
and fraud upon the law from being accom- 
plished. A petition to the court is a proper 
means of invoking this power. The demurrer 
to the petition is overruled at the cost of the 
respondent. 

As a matter for future practice, it is proper 
to add, that in exercising the equity power 
which pertains to this court as a court of 
bankruptcy, it is not deemed necessary or 
proper, that resort should be had to the for- 
mal and plenary proceedings common to suits 
in eqtiity in the circuit court. A petition stat- 
ing the facts and praying for the "order, relief 
or proceeding sought for, is deemed sufficient. 
For the same reason a motion by Lockwood 
to dissolve this injunction, would have been 
sufficient without resorthig to the formality 
of a demurrer. Nor need notice be given of 
an application for an injunction, unless spe- 
cially directed. The restriction in the act of 
1793 (1 Stat. 334) against issuing injunctions 
without notice, applies only to suits in equity 
in the circuit and supreme courts. It does not 
affect the allowance of injunctions under the 
equity power conferred upon the district 
courts by the bankrupt act, in relation to mat- 
ters pending therein, and within its exclusive 
cognizance. 
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Case mo, 17,095. 

In re WALLACE et al. 

[12 N. B. R. 191.] 1 

District Court, D. Massachusetts. 1875. 

Bankruptot — Partnerships. 

Where there have been distinct firms of A 
& B and A & C, the three persons cannot be 
iomed in one proceeding in bankruptcy, though 
the latter firm may have undertaken to pay lie 
.debts of the former. 

[Cited in Re Jewett, Case No. 7,306.] 

Wallace & Newton petitioned to be ad- 
judged banlsrupts as partners, and that Bry- 
ant might be included in the decree, alleging 
that he had been a partner with Wallace, 
and that uxwn his retiring from the btisiness, 
the petitioners, Wallace & Newton, had under- 
taken to pay the debts of the former firm of 
Wallace & Bryant. Bryant filed a written 
consent, and adjudication was made against 
the three. At the first meeting the creditors 
of Wallace & Newton voted for one assignee, 
and the creditors of Wallace & Bryant for 
another, and the register certified to the court 
the question which vote was to control. 

LOWELL, District Judge. At the hearing 
of the certified question, I felt bound to take 
exception to the power of the comt to make 
a joint adjudication, and upon this I have 
heard counsel. The statute enacts or hnplies 
that two or more persons who are partners 
in trade, may be made bankrupt in one pro- 
ceedhig; and persons remain partners for this 
purpose until all their joint affairs have been 
fully wound up. It follows that if three or 
four or any number of persons have been part- 
ners, and owe joint debts, they may proceed 
jointly, although there may have been several 
lesser firms made up of some of the same per- 
sons: thus, the bankruptcy of A, B, 0, & D, 
by a joint proceeding, will require the court 
to settle the affairs of the distinct firms of 
A & B, or B & C, and so on. 

But I know of no law which authorizes per- 
sons to join, or to be joined, in a petition in 
bankruptcy, who could not sue, or be sued 
together, in any form of action at law or in 
equity. Bankruptcy is an equitable proceed- 
ing, but no single bill in equity would lie to 
settle the affairs of distinct firms, composed 
in part of different persons. 

It has been said that I intimated an opin- 
ion m favor of such a joinder in Mitchell's 
Case [Case No, 9,656], This is a mistake. 
What I said was, that A & B, who were part- 
ners, could file a joint petition without join- 
ing C, who had been a partner with them 
both, under a distinct and different fii-m. I 
suggested, too, that If C became bankrupt, I 
could probably consolidate the two proceed- 
ings, since all three persons had once been 
partners, and the affairs of that firm were 
not entirely settled. It was fonnerly the law 
of England that a joint commission could not 

1 [Reprinted by permission.] 



issue against part of the members of a firm; 
it must include all the partners, or else there 
must, be separate proceedings against each. 
Ex parte -Henderson, 4 Ves. 163; Ex parte 
Layton, 6 Ves. 434. This was decided by 
analogy to suits upon a joint and several un- 
dertaMng. A statute was afterwards passed, 
permitting any number of partners to be join- 
ed. See 6 Geo. IV. c. 6, § 16, How this 
would be under our statute, I have not had 
occasion to consider. But I can find no au- 
thority by statute or decision, here or else- 
where, for taking a joint proceeding against 
persons who have never all been partners to- 
gether. 

The petition of Wallace & Newton was regu- 
lar, and the adjudication against them is good, 
if Bryant is dismissed, which I understand 
is desired by the parties, if the entire decree 
cannot stand. All proceedings agahist Hen- 
ry J. Bryant dismissed. 



Case No. 17,096. 

WALLACE V, AGRY et al. 

[4 Mason, 336.] i 

Chrcuit Court, D. Maine. May Term, 1827. 

Shipping— AuTHOKiTr op Master to Draw Bills 
OF Exchange — Nonacceptance and Notice — 
Protest — Presentment — Mode of Transmis- 
sion. 

1. Where a bill of exchange is drawn by the 
master of a ship, by authority of the owners, 
in his own name, for cargo supplied for the 
owners, the latter are liable, and are entitled 
to the same defence against the bill, in case of 
dishonour, that they would be, as drawers. 

2. Where the declaration contains due aver- 
ments of the presentment of a bill for ac- 
ceptance, and due dishonour and notice to the 
drawer, proof of these averments is sufficient 
to maintain the suit, although there are subse- 
quent averments in the declaration of present- 
ment for payment, non-payment and notice 
thereof, which are not proved. 

[Cited in Musson v. Lake, 4 How. (45 IT. S,) 
282.] 

3. The right of action is complete by the non- 
acceptance, protest, and notice. 

4. Taking of a bill of exchange is, at most, 
only prima facie evidence of a satisfaction and 
extinguishment of an antecedent debt Quaere, 
how far even this is to be relied on, as a gen- 
eral presumption in foreign states. 

[Cited in The Betsy and Rhoda, Case No. 1,- 
366; Risher v. The Frolic, Id. 11,856; Un- 
derwriters' Wrecldng Co. v. The Katie, Id. 
14,342.] 

5. A copy of the protest for non-acceptance 
need not accompany the notice of dishonour. 
It is sufficient to produce it at the time, 

[Cited in Browning v. Andrews, Case No. 

2,040.] 
[Cited in Atwater v. Streets, 1 Doug. (Mich.) 

457.] 

6. A bill of exchange, payable at 60 days aft- 
er sight, was drawn in Havana upon London. 
Held, that it need not be sent from Cuba di- 
rect to London; but might be sent indirectly in 
any manner justified by the course of trade; 
and be sent for sale to the United States. 

7. No absolute rule can be laid down, as to 
the time within which such a bill must be 



1 [Reported by William P. Mason, Esq.] 
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presented for acceptance. The only rule is, 
that it must be presented within a reasonable 
time; and what is a reasonable time depends 
uiwn the circumstances of each particular case. 
[Cited in Durnell v. Sowden, 5 Utah, 216, 

14 Pac. 334: Angaietos v. Meridian Nat. 

Bank, 4 Ind. App. 578, 31 N. E. 368.] 

Assumpsit. Tlie principal circumstances 
were as follows: The defeadants [Thomas 
Agry and others], who are citizens of Maine, 
were owners of the brig Diana, of which Wil- 
liam Heddean was master. She arrived at 
Havana in the Island of Cuba, and was con- 
signed to the plaintiff [William B. Wallace], 
a citizen of Connecticut, but a resident mer- 
chant at Havana, by the master, to procure 
freight on a freighting voyage. Sis: hundred 
boxes of sugar were procured on freight, on 
a voyage from Havana to Bremen, upon an 
tmderstanding, that 150 boxes more should 
be taken on board on account of the owners. 
The master had. no authority to talie any 
sugars on board on the owners' account; but 
It was agreed between him and the plaintiff, 
> that he should receive these on board on their 
account, and remit the proceeds to Samuel 
Williams at London, and should draw a bill 
for the amount on Williams, payable at sixty 
days sight; that the sugars should be insured 
in Boston on the owners' aecoxnit, and that a 
Mr. Whitney, the agent and correspondent of 
the plahitifE, should bo employed to effect the 
insurance, Williams was known to both par- 
ties to be the correspondent of the owners in 
London; but no funds were supposed by ei- 
ther party to be in his hands, out of which 
to pay the bill, except those arismg from the 
proceeds remitted from Bremen. In fact, 
however, he had other funds of the defend- 
ants'. The master accordingly, on the 18th 
of June, 1825, at Havana, drew a,biU, in his 
own name, on Williams, payable to the plain- 
tiff or his order, for fS48. 6s. lid. (the amount 
of the sugars advanced by the plaintiff), at 
sixty days' sight to be charged to the owners' 
account. Information was duly communicat- 
ed of his proceedings to the defendants, who 
ratified the same. The brig proceeded on her 
voyage, and arrived safely at Bremen, and 
while sailing up the British channel the mas- 
ter communicated the information of the bill's 
being drawn, and the intended remittance to 
Williams, who acknowledged the receipt of 
the letter. The remittance of £848. 6s. lid. 
was duly made for the payment of the bill, and 
received by >iim on the 19th of August. Wil- 
liams failed on the 24th of October following, 
and was duly declared a bankrupt. The bill 
was sent to Boston, by the plaintiff, to his 
agent, Mr. Whitney, indorsed payable to him, 
together with a bill of lading of the sugars, 
and instructions to procure ihsurance, and 
reached Whitney on the 7th of July, 1825. 
He was informed, at the same time, that the 
plaintiff would draw on him for the amount 
of the bill at sixty days; and he was. under- 
stood to be at Uberty to sell the bill in the 
market to reimburse himself, or to remit it to 
London on his own account. He made insur- 



ance, and communicated the facts to the de- 
fendants in course of mail. Whitney paid the 
bill drawn; on him for the amount by the 
plaintiff, and charged it in account, the bill 
having been transmitted to him merely as 
agent He attempted to sell the bill, but 
thinking the price of exchange too low, he 
retamed it until the 29th of September, when 
he remitted it to London, with directions to 
Williams, in whose hands he had funds, to 
place it to his credit. The bili arrived in ILon- 
don on the 31st day of October, and was duly 
protested for non-acceptance; and the protest 
and information of all the facts were sent by 
letter to Whitney, by the next regular ship 
from Liverpool, which sailed on the 2d of No- 
vember. The letter reached Whitney on the 
28th of December, who immediately gave in- 
formation of the protest for non-acceptance 
to the defendants by mail, but did not trans- 
mit the protest or a copy to them. Previous 
to this period, on the 5th of December, a ru- 
mour being current in Boston of the failure 
of Williams, Whitney wrote to the defendants, 
and stated his expectations, that the bill 
might be returned protested, and wished them 
to make some arrangements to take it up on 
its return; and by letters, on the Sth of De- 
cember, confirmed the news of the failure. 
On the 12 th of December the defendants re- 
plied to the letter of the Sth, and made no ob- 
jection to their Uability to pay, and wished 
early information of the return of the bill. 
On the 12th of -January, 1826, the defendants, 
in a reply to the letter of the 28th of Decem- 
ber, expressed dissatisfaction at the long de- 
tainer of the bill in Boston, and objected to 
payment on that account. Whitney remon- 
strated against theu: conduct in his reply; 
and on the 24th of January the defendants 
wrote a letter to Whitney, taking notice of his 
remarks, and expressing their fears of their 
inability to pay, and not urging their ori^al 
objection. 

There was conflicting testimony in the case, 
as to an understanding between the master 
and the plaintiff at Havana, for delay in 
transmitting the bUl, so that it might not 
reach London until after the funds should be 
remitted there; and also as to the bill's being 
sent to Boston for sale; the plaintiff contend- 
ing, that there was an express agreement to 
this effect, and the defendants denying it. 
There was no direct evidence, that the period 
of the delay of the bill in Boston was known 
to the defendants before the letter of the 28th 
of December enclosing information of the pro- 
test for non-acceptance. 

The declaration contained two special 
counts on the bill of exchange, as drawn by 
the order and on account of the defendants, 
by the master as their agent, and averred the 
presentment for acceptance, and protest for 
non-acceptance, and due notice thereof to the 
defendants, and also a presentment for pay- 
ment, and protest for non-payment, and due 
notice thereof. No presentment for pay- 
ment, or protest for non-payment, was proved 
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in the case. There "were also counts lor mon- 
ey laid out and expended, and for money had 
and received. The plea was the general is- 
sue. 

Mr. Longfellow, for defendants, at the trial, 
contended: 

1. That the plaintiff was not entitled to re- 
cover; because the averment in the declara- 
tion of a presentment for payment, and pro- 
test for non-payment was not proved; and 
though unnecessary to have tteen averred, yet 
the plaintiff must prove his case as laid. 

2. That the plahitifl was guilty of laches ha 
not transmitting the bill to London at an 
earlier period, and had thereby made it his 
own. He was bound tO have sent it direct from 
Havana to England, and had no right to send 
it to Boston for sale, or indeed for any other 
purpose, if there was any craiveyance be- 
tween Havana and England. But at all events 
the holding of the biU from the 6th of July 
to the 29th day of September, was an unrea- 
sonable time to keep it at the risk of the own- 
ers, and discharged them. They have the 
same rights as if they had been the drawers 
of the bill in then: own names. If the bill 
had been presented to Williams, at any thne 
before the 24th of August, it would have been 
paid: If presented before the 19th of August, 
it might have been protested for non-accept- 
ance, but it would have been paid at maturity. 
And the plahitiff ought, notwithstandmg the 
protest for non-acceptance, to have presented 
It for payment The delay was, therefore, a 
loss of the proceeds, and gross laches. On 
this point he cited Muilman v. D'Eguhio, 2'H. 
BL 565, 469; and urged, that the circum- 
stances showed, that the plaintiff, in effect, 
guarantied Williams's solvency. 

3. That the notice to the defendants of the 
non-acceptance was bad, because it was not 
transmitted by the earliest mail from London 
to Liverpool Qmt this point was afterwards 
abandoned); and because neither the protest 
for non-acceptance, nor a copy of it, was sent 
to the defendants with the notice, by the letter 
of the 28th of December; and for this he cited 
Blakely v. Grant, 6 3ilass. 388. 

4. No recovery could be .had on the money 
counts for the advance, because the takhig 
of a negotiable security extinguishes the origin- 
al contract. This is dearly the law of Mas- 
sachusetts and Maine, whatever may be the 
law elsewhere. He relied on 5 Mass. 299; 6 
Mass. 143; 2 Greenl. 121. 

Mr. Ames, for plahitiff, argued: 

1. That the plaintiff was entitled to recover. 
The right of action accrued by the non-ac- 
ceptance and protest; and there was no ne- 
cessity to aver or prove a presentment for 
payment, or protest for non-payment. The 
averment, therefore, was immaterial, and 
Bright be rejected as surplusage. On this point 
he cited Chit. Bills, 122, 244, 245, 314, 561; 3 
East, 481; 3 Johns. 206. 

2. That there was no laches in transmitting 



the bill. The plaintiff was only bound to use 
due and reasonable diligence. He had a right 
to send it to Boston, or elsewhere, for sal^ 
and was not bound to transmit it direct to 
England. So is the course of trade. The 
plaintiff had a right to wait imtil he received "' 
information, that the proceeds were in Wil- 
liams's hands. This could not have been 
known until the 1st of October. The evidence 
shows, that the average time in transmitting 
bills from Havana to London, is 50 days, and 
from the United States less. Besides, here was 
an agreement for delay. 

3. The notice was in time, and no protest 
for non-acceptance is by law necessary to be 
sent to the party charged with the notice. 
On this pomt he cited Gnit. BiHs, 232, 236, ' 
248; 1 Maule & S. 289; 2 Esp. 511; 10 Mass. 
1; 7 East, 779; 18 Johns. 240. 

4. That the bill was not received as abso- 
lute, but as conaitional payment. The English 
is the true law on this point. 

STORY, Circuit Justice, in summing up the. 
facts to the jury, said: 

Some of the questions of law, in this case, 
are of considerable importance, and require 
from the court an explicit opuiion. The first 
objection to the plaintiff's right of recovery is, 
that no presentnient for payment, or protest 
for non-payment, or due notice thereof to the 
defendants, is proved according to the allega- 
tions of the declaration. I agree, that, under 
the circumstances of this case, the defendants 
stand in the same situation as if they were 
the drawei*s of the bill. They have adopted 
the acts of the master, and ratified the draft 
on Williams; and the plahitiff is therefore at 
liberty to consider them as subject to the same 
responsibility as if the biU were drawn by 
them, and no more. See Van Reimsdyk v. 
Kane [Case No. 16,872]; Id., 9 Cranch D.3 U. 
S.] 155. But if they were drawers of the bill 
there would be no necessity of proving the 
averments in the declaration of presentment 
for payment and protest, and notice for non- 
payment. The declaration contains a prior 
averment of a presentment and protest for non- 
acceptance, and due notice thereof to the de- 
fendants. The cause of action of the plaintiff 
was complete by such non-acceptance and no- 
tice, and it was wholly unnecessary afterwards 
to make any presentment for payment. ' The 
other averments, therefore, of presentment, 
for payment, &e. are wholly immaterial, and 
may be rejected as surplusage. They consti- 
tute no part of the averments entitling the 
plaintiff to recover. The ease is not like that 
of a material averment, more special than the 
law requires; there the whole must be proved 
as laid. But, here, the averments are dis- . 
tinet, of matters foreign to the right of the 
recovery, and may be rejected without prej- 
udicing the plaintiff's right. 'TJtile per in- 
utile non vitiatur." Such, upon, principle, I 
take the Islw, to be; and the authorities con- ' 
form to it. Chit. Bills, 300; 1 StarMe, 7; . Ma- 
son V. Pranldin, 3 Johns. 202. 
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Then it is said, tliat there can he no recov- 
ery upon the money counts in this case, he- 
cause the taking of the hill of exchange was 
a satisfaction, and consequently an extinguish- 
ment of the orighml contract for advances to 
purchase the sugars. And in corroboration of 
this position it is argued, tliat, by the law of 
Massachusetts and Maine, the taking of a 
negotiable security for a debt amounts to an 
absolute, and not merely to a conditional pay- 
ment. The rule is certainly so in these states, 
with this Ihnitation, that the taking of such 
security is only prima facie evidence of being 
an absolute payment, but the fact is open to 
explanation, and is not conclusive where the 
other circumstances qualify or repel the pre- 
sumption. Thacher v. Dinsmore, 5 JIass. 299; 
Maneely v. M'Gee, 6 Mass. 143; Goodenow v. 
Tyler, 7 Mass. 36; Johnson v. .Tohnson, 11 
Mass. 359; Chapman v. Durant, 10 Mass. 
47; Vamer v. Nobleborough, 2 Greenl. 121; 
Greenwood v. Curtis, 4 Mass. 93. Even with 
this limitation, however, the rule diifers from 
that of the common law, which is adopted in 
many of the conamercial states in the union. 
By the common law, a negotiable promissory 
note, given by a debtor to his creditor for a 
subsisting debt, is not a discharge of the debt. 
It is not, in a legal sense, a security of a 
higher nature. Roades v. Barnes, 1 Burrows, 
9. But if it be negotiated and outstandhig 
in the hands of a third person, at the time of 
a suit brought for the original debt, it may 
be pleaded in bar of the action. See Kearslake 
V. Morgan, 5 Term R. 513; Rex v. Dawson, 
Wight 32. A note or draft of a third person 
may indeed, by express agreement of the par- 
ties, be taken as payment, and thereby ope- 
rate as a discharge of the debt; but unless 
there be such an agreement, or the creditor 
has been guilty of laches, if the note or draft 
be dishoDored, the creditor may resort to his 
original debt. Puckford. v. Maxwell, 6 Term 
R. 52; Owenson v. Morse, 7 Term R. 64. 
And this doctrine of the common law I take 
to be extensively adopted in our own com- 
mercial states. Tobey v. Barber, 5 Johns. 68; 
Schemerhom v. Loines, 7 Johns. 311; Put- 
nam V. Lewis, 8 Johns. 389; Johnson v. Weed, 
9 Johns. 310; Pintard v. Tackington, 10 Johns. 
104; Holmes v. De Camp, 1 Johns. 34; Bur- 
dick v. Green, 15 Johns. 247; Sheehy v. Man- 
deville, 6 Craneh [10 U. S.] 253. But if the 
doctrine of the Massachusetts and :Maine courts 
were admitted to govern in this case, the cir- 
cumstances are such as would repel any pre- 
sumption, that the bill was received as ab- 
solute payment, so as to discharge the owners 
from personal responsibility in case of its dis- 
honor. On the contrary, the bill seems to have 
been relied on as collateral security, and in- 
tended to discharge the debt only upon pay- 
ment out of the funds which were to be re- 
mitted from Bremen. If those funds were not 
remitted by the master, or the bill were not 
paid at maturity, it can scarcely he believed, 
that the plaintiff meant to rely exclusively on 
the credit of the drawer of the bill. The case, 



however, does not call for any decision on this 
point; because it is not to be governed by the 
law of Massachusetts or Maine. 

It is a transaction originating in, and con- 
summated at Cuba, and is to be governed by 
the law of Spain, and not by the law of 
.America, applicable to this subject What is 
the law of Spain, I have no accurate means 
of knowing; and it is the' duty of the party, 
who sets up the defence, to establish it in evi- 
dence by competent proofs. If he fails so to 
do, the court can take no legal notice of the 
point There is, however, much reason to be- 
lieve, that the civil law, which is the law of 
Spain, does not make a biU of exchange an 
extinguishment of a prior.debt, unless the par- 
ties expressly so stipulated. See Poth. Obi. 
pt 3, c. 2, art. 4; 1 Domat, bk. 4, tit 3, p. 491, 

§1. 

Another objection is, that the protest of non- 
acceptance did not accompany the notice to 
the defendants, and it is strenuously contend- 
ed, that by our law the notice, without such 
accompanying protest, or a copy, is a mere, 
nullity. The case of Blakely v. Grant 6 Mass. 
3S6, contains a remark, which certainly coun- 
tenances the suggestion; but it was wholly 
gratuitous in that case, not being called for 
by any argument urged at the bar, or by any 
facts in controversy. It is indeed somewhat 
questionable, whether the remark itself at- 
tracted the close observation of the court. I 
can only say, that, as at present advised, X 
think that the dictum is not law; and I have 
no reason to suppose, that it has been actually 
conformed to in practice. See Stanton v. 
Blossom, 14 Mass. 116. The English rule, as 
to foreign bills, is directly the other way. It 
is the clear result of decisions in England, 
purporting to be founded on the general law 
merchant, that the notice is sufficient, though 
a copy of the protest is not sent. Chit, Bills 
(5th Ed.) 282; Robins v. Gibson, 3 Camp. 334, 
1 Maule «& S. 288; Cromwell v. Hynson, 2 
Esp. 511; Chaters v. Bell, 4 Esp. 48. But 
this bill, being drawn in a foreign country, 
is, strictly speaking, to be governed on this 
point by the law of that country, as to notice 
and protest. And in the absence of any other 
proof the court might well presume, that the 
law of Spain does not differ from that acted 
upon in England. If it did, the learned coun- 
sel for the defendants would doubtless have 
established it by some competent evidence. 
See Poth. Traite de Change, pt 1, c. 5, arts. 
149, 150. 

But the principal objection is, that there 
has been gross negligence in the remittance 
of the bill, and that this, at all events, would 
discharge the drawer, and by consequence the 
present defendants. There is a difference be- 
tween the case of a bill of exchange, drawn 
payable at so many days after date, and one 
drawn payable at so many days after sight. 
In the former case, the bill must be presented 
by the period of its maturity; in the latter, it 
is sufficient if it be presented in a reasonable 
time. What that reasonable time is, depends 
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upon the circumstances of each particular 
case, and no definite rule lias as yet teen laid 
down, or indeed can be laid down to govern 
all cases. The question is a question of fact 
for the jury, and not of law for the abstract 
decision of the court. Such, as I take it, is 
the doctrine of the authorities. There is one 
other limitation, or rather illustration, of the 
principle, which is very material. It is this, 
that the holder is not at liberty to lock up the 
bill for any length of time in his own posses- 
sion; but he may put it into circulation, and 
though it may remain a considerable time in 
circulation, if there be no um-easonable delay 
in any of the successiTe holders, the delay of 
presentment for acceptance is not fatal to 
the party in case of a dishonor. Muilman v. 
D'Eguino, 2 H. Bl. 56.5; Goupy v. Harden, 7 
Taunt 159; Fiy v. HiU, Id. 397; Field v. 
Niekerson, 13 Mass. 131; Kyd, BiUs, 117; 
Bayley, Bills & N. (2d Ed.) 60; Chit. Bills, 
(5th Ed.) 208. In the present case the bill 
was not put into circulation, but was locked 
up in the hands of the agent of the plaintifC at 
Boston, from the 6th of July to the 29th of 
September. It has been said, that the plain- 
tiff was bound to send it direct from Havana 
to England by some regular conveyance, and 
had no right to remit it to Boston for sale. I 
am of a different opinion. The party, who re- 
ceives a negotiable bill, payable after sight, 
has a right to sell it in the market, where he 
resides, or to send it to any otier place for 
sale. He is not bound personally to make a 
remittance of it, or to send it directly to the 
country on which it is drawn. He is at full 
liberty to put it in circulation, or to send it to 
any other place for sale or remittance; and 
the only limitation upon this right is, that he 
shall have it presented within a reasonable 
time, be the conveyance direct or indirect. 
To be sure, the usage of trade is to be con- 
sulted on this as on other occasions. The 
holder of such a bill is not at libeity to send 
It to veiy remote places, wholly out of the 
course of trade, if there be unreasonable de- 
lay thereby in the presentment for acceptance, 
and thus to fix the drawer with an indefinite 
responsibility. But on the other hand, the 
transmission in a direct trade is not necessary. 
No one can doubt, that, by the course of 
trade, many bills of exchange, drawn in the 
Havana on England, are sent to the United 
States for remittance or sale. The very testi- 
mony in this ease establishes this fact. It 
would be a most inconvenient rule to hold, 
that such a negotiation of bills was at the 
sole peril of the holder. I know of no rule of 
law reaching to such extent. In my judg- 
ment, the remittance of the bill to Boston for 
sale was not a discharge of the defendants. 

Then as to the delay. The jury must, inde- 
pendent of the asserted agreement, look to all 
the circumstances. If the bill had been pre- 
sented before the 19th of August, when the 
funds reached Williams, it would have been 
protested for non-acceptaiice. That it was in 
the contemplation of all the parties, that the 
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bill should or might be retarded, so as not to 
reach the drawee before the f imd, is most mani- 
fest from all the circumstances of the case. 
The whole arrangement proceeded upon this 
as ai^ implied basis; for otherwise, in case 
the bill were sold, it would be -returned by 
the holder, with heavy damages against the 
prior parties, since his right of action would 
be complete by the dishonour, and he would 
not be obliged to wait for the funds. Now 
the bill itself would not have been paid, if it 
had been presented later than the 21st of Au- 
gust, for it would not have arrived at ma- 
turity, if presented at a later period, before 
WiUiams's failure, which was on the 24th of 
October. In reality, then, there were but two 
days for the presentment of 'the bill, in which 
acceptance and payment would have followed 
each other. The loss, therefore, which has 
been sustained, cannot have arisen from any 
want of due presentment, unless there was an 
unreasonable delay in not remitting the bill 
before the 21st of August. The evidence es- 
tablishes the usu£d average time of remitting 
bills from Havana to London, by common 
conveyances, to be about fifty days; and cal- 
culating this to be the earliest period for re- 
mittance, where there is no delay, the bill, if 
sent on its passage on the 20th of June would 
not have reached London sooner than the 10th 
of August; and supposing the remittance to 
Boston justifiable, not until the 25th of Au- 
gust. In this view there can scarcely arise 
the least doubt, that there was no delay in 
not remitting the bill until after the funds 
reached London. The plaintiff, having sent 
the biU to Boston for sale, had a right to some 
time to look out for a purchaser; and in the 
uncertainty of the time when the funds might 
be expected to reach London, he ought to be 
allowed, for the benefit of all concerned, a 
liberal indulgence as to his calculations of 
time. The only real diflGLculty is, whether the 
subsequent delay to the 29th of September 
was not an unreasonable time, not because It 
actually occasioned the loss, but because it 
was a giving credit to the drawee, and there- 
by putting the bill at the risk of the plaintiff, 
as to the solvency of the drawee. In coming 
to a conclusion upon this point, the jury will 
weigh the whole evidence, and take into con- 
sideration the course of trade, and the under- 
standing of the parties in this particular case. 
If there has been any act of the defendants, 
or their agent, adopting the delay, or recog- 
nizing their responsibility with full knowl- 
edge of the delay, that would be decisive of 
itself. But in the absence of such evidence, 
It will still be for them to say, whether the 
delay be, upon aU the circumstances, unrea- 
sonable. 

Hitherto I have considered the case as if it 
were governed by the rules of the common 
law; but as I have before observed, the case 
arose in Cuba, and in this, as in other re- 
spects, it must be governed by the Spanish 
law. It has been treated, however, as a ques- 
tion not varied by any thing peculiar to the 
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law of Spain, and therefore the court has 
fifiyen its opinion accordingly. It is most prob- 
able, that the Spanish law is quite as indul- 
gent if not more so than ours, to the rights of 
the holder. See Poth. Traite du Contract de 
Change, pt. 1, art 143, c. 5, § 2; LoerS's Es- 
prit du Code de Commerce, tom. 2, ^. 242; 
Code de Commerce, lib. 1, tit 8, § 11, art. 160, 
&c. 

If there was any special agreement in the 
case, beyond what the other facts would nat- 
urally imply, it will, of course, be conclusive 
upon the point now under consideration. The 
testimony is in conflict, and it will be for the 
jury to decide upon the credit to which it is 
entifled. (Here the judge summed the facts, 
as to the agreement at large; and left them 
to the jury.) 

The jury disagreed on the question of facts, 
and by consent were discharged. 

[Subsequently the cause was again tried by the 
jury, with additional evidence. The verdict was 
rendered in favor of the plaintiff. See Case No. 
17,097.] 



Case No. 17,097. 

WALLACE V. AGRY et aL 

[5 Mason, 118.] i 

Circuit Court D. Maine. Oct. Term, 1828. 

Bills of Exohaxge— Time op Presentment — 
Usage. 

Assuming that a foreign bill of exchange, 
payable after sight ought to be presented with- 
in a reasonable time, that time must be judged 
of with reference to the usage among mer- 
chants as to delays in the negotiation and trans- 
mission of such bills. 

This cause was again tried by the jury at 
this term. In addition to the testimony for- 
merly in the ease [Case No. 17,096], there 
was evidence, that in Boston and elsewhere 
in America, the usage and understanding 
among merchants was, that upon foreign 
bills of exchange payable after sight, the 
holder was under no obligation to present 
them for acceptance at any particular time. 
He was at liberty to consult his own discre- 
tion. In short, that no time was known or 
recognized among merchants within which 
the presentment should be made; but the 
holder might keep the bill any length of 
time he pleased. There was also evidence 
of a like nature, and tending to the same re- 
sult as to the usage and understanding 
among merchants at the Havana. There 
was also evidence, that foreign bills drawn 
at the Havana on London, and elsewhere, 
were often sent to different ports of the Unit- 
ed Stat^, for negotiation and sale; and no 
particular time was understood to be fixed, 
within which they should be negotiated, and 
no particular modes of conveyance, direct 
or otherwise, by which they should be sent 
to London. In many instances, they were 
sent to Spain and France first, when drawn 
on London; and in many instances, to the 

• ; . 

1 [Reported by William P. Mason, Esq.] 



United States. No law or usage existed re- 
quiring them to be sent direct to London. 
In respect to foreign bills it did not appear 
from the evidence, that the Spanish law dif- 
fered in any material respect from the gen- 
eral commercial law of England or America. 

Mitchell & Greenleaf, for plaintiff. 
Daveis & Longfellow, for defendants. 

STORY, Circuit Justice, in summing up 
the case said, that the court adhered to the 
doctrine given to the jury at the former trial. 
As far as the new evidence went it corrobo- 
rated, in point of usage, that which the court 
supposed to be the Spanish law. That at 
all events, if the doctrine were correct that 
foreign bills, like the present, were required 
to be presented within a reasonable time, on 
which the court would not give any absolute 
opinion, still the evidence in the case of the 
usage of mei-chants, if not good evidence of 
the law, was evidence as to their under- 
standing of what was reasonable time, and 
in that view proper for the consideration of 
the jury; that with reference to such usage, 
he would put it to the jury to say whether 
the present bill was not, in point of fact, 
put into negotiation, or transmitted for pre- 
sentment, within a reasonable time. If the 
jury thought it was, then, so far as this point 
was essential to the plaintiff's cause, he was 
entitled to their verdict 

The judge then adverted to the other points 
made in the cause, affirming the former doc- 
trine held by the court 

The jury found a verdict for the plalntifG. 
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Case No. 17,098. 

WALLACE V. CLARK. 

[3 Woodb. & M. 359.] i 

Circuit Opurt, D. Massachusetts. Oct Term, 
1847. 

Pleas to the Jurisdiction — ^Dilatory Pleas- 
Rules OF Court. 

1. A plea to the jurisdiction on the ground 
that a demand has been colorably assigned in 
order to evade a discharge under the insolvent 
law, is not to be treated as dilatory and cai)- 
tious, like some pleas in abatement. 

2. For good reasons and on proper terms, the 
rules made by this court may be varied or dis- 
pensed with, so as to allow a longer time to 
file such pleas. 

3. It may be otherwise with rules made for this 
tribunal by the supreme court, or any made by 
statutes for any court. 

This was an action of assumpsit on a prom- 
issory note, the plaintiff [William Wallace] 
being called a citizen of New Hampshire, and 
the defendant [William E. Clark] a citizen of 
Massachusetts, and this court, therefore, hav- 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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Ing on the face of the record, jurisdiction of 
the case. No pleas had been filed on the 5th 
of Novemher, the term having commenced on 
the 15th of Oetoher. On the former day, the 
defendant moved for time till the next term 
to file a special plea in abatement to jurisdic- 
tion of the court, and .other special pleas in 
bar. The ground of these pleas was a sup- 
posed collusive transfer of the note to the 
plaintiff, from a person belonging to Massa- 
chusetts, and still the owner of the note, with 
a view to bring an action in the name of a 
person resident in another state, and thus ob- 
tain an undue advantage over other citizens 
of Massachusetts, by attaching and holding 
the property exempt from distribution, under 
the insolvent system of this state. Property 
had been attached by the writ in this case, and 
the defendant had since gone into insolvency. 

Mr. Bigelow, for defendant 
Mr. Fabyan, for plaintiff. 

WOODBURY, Circuit Justice. The excep- 
tion wished to be raised being to our juris- 
diction, is one resting on substance, and not 
mere form. In substance it is, therefore, not 
strictly dilatory, or in abatement, though such 
In form, nor is it to be discountenanced like 
mere dilatory pleas, as it tends to prevent a 
party from further prosecuting his action by 
a colorable assignment to a third person, and 
to the injury of others like himself, when all 
are citizens of this state, and entitled only to 
an equal distribution of the debtor's estate. 
But the plea has not been filed, within the 
time fixed by our rules, which is two days 
fi'om tlie commencement of the term, for pleas 
In form in abatement 

The eighth law rule made by and for this 
circuit court is, "All pleas iu abatement and to 
jurisdiction sliall be filed in court within two 
days after the entry of the action, and not 
afterwards," By rule 15th, special pleas are 
to be filed in seven days from the entry. 

It is argued by the counsel for the plaintiff, 
that this court possesses no power to dis- 
pense with these rules on any terms, or for 
any cause. In support of this are cited Hines 
V. Dean, 8 Pet. [33 U. S.] 269; Thompson v. 
Hatch, 3 Pick. 515; and 5 Pick. 188. But I 
see nothing in these cases which settles the 
law in that way. In Thompson v. Hatch, 3 
Pick. 512, it was held only that one judge 
could not dispense with rules made under a 
statute by the whole court nor could the 
whole court dispense with a rule or order pre- 
scribed unconditionally by a statute itself. 
See, also, 14 Mass. 134. So, in Bank of U. 
S. V. White, 8 Pet [33 TJ. S.] 269, the ques- 
tion arose under rules prescribed by the su- 
preme court of the United States to the cir- 
cuit courts in equity. But even there, it 
seems to be imphed that the circuit courts 
might enlarge the time prescribed for an an- 
swer. And the 89th of these rules expressly 
authorizes the several circuit courts to alter" 
or add to that kind of rules made by the su- 



preme court, if not prescribing what is incon- 
sistent witii them. 

The rule now under consideration is, how- 
ever, one made by this court itself, for its 
own common law practice. It comes, therefore," 
under the principle of none of these adjudged 
cases, but raises the question simply, whether 
any court making rules for its own conven- 
ience and the benefit of suitors, cannot dis- 
pense with them in any case for good cause 
shown, and on proper terms." This is not 
abrogating them entirely, nor suspending them 
without a sufficient reason, and without full 
indemnity to the opposite side, and conse- 
quently such a course, instead of destroying 
or proving the inability of rules, tends to es- 
tablish their general excellence, and confirms 
them as the general guide, and allows no de- 
parture from them without ample cause. If 
courts could not in cases of accident or ne- 
cessity, with a view to reach the truth, give 
relief or indulgence on making the other par- 
ty indemnity for the delay, our rules would 
be worse than any principles of the law in 
common cases, which are often relieved 
against in equity, and sometimes at law in 
the event of accident and mistake. On the 
contrary, such rules are mere engines to pro- 
mote eonverdence in business, and when, 
from any peculiarity, they require to be sus- 
pended or waived in order to promote justice, 
the power which made them can and ought 
to suspend them. This is done daily in all 
courts, as to their own rules, made by them- 
selves, in enlarging time to plead, and curing 
other difficulties. So it is done in all legisla- 
tures, as to their own rules. The mistake on 
this subject probably arises from not discrim- 
inating critically between rules adopted by a 
statute, like the articles or rules of the war 
department or certain rules and general or- 
ders for comrts in some particulars, about 
pleading and practice, as by statute of 3 Wm. 
IV., and to be reported to court, and which 
cannot be waived, and those made or adopted 
merely by the same court which is asked for 
good reasons to dispense with them, and 
which may be waived by them on proper rea- 
sons and terms. See cases in 14 Law J. 141, 
and 9 Jur. 122. And again, in not discrimi- 
nating between rules or general orders made 
by the court administering them, and those 
made by law by one tribunal or commission 
to guide others, and which others have no 
more authority to amend or waive, them, than 
they have to amend or waive a statute. 

At this time in England most of the general 
rules for all courts are made under the stat- 
ute passed in 1834, and by judges from each 
of the courts, and are intended to be uniform 
and bhiding on the whole, 1 Spence, Eq. 
Jur. 253, These, therefore, cannot be depart- 
ed from by any one of the courts alone. 
There is, also, a class of rules, temporary, 
rather than permanent and there is a class 
of the latter made by the court administering 
them, without any special statute, but for its 
own convenience, like these imder considera- 
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tion. These are at times modified merely by 
a long practice in opposition to them. 9 Jur. 
543. They can, also, be dispensed with, or 
the time enlarged under them on some "evi- 
dent necessity," or in "eases of nrgencgr," to 
use the language of 1 Tidd, Prae. 45C. But 
this is usually granted only on terms, if de- 
sired by the other party. Id. Certainly this 
waiver or suspension is not proper without 
special reasons, and on due security to the 
other side -against loss by it or its consequen- 
ces. 

The defendant here, then, unless the fact is 
admitted, must first swear that he expects to 
be able to show collusion in the assignment, 
and such other facts as would constitute a 
valid defence, either to the cause of action, 
or to maintaining the latter further in this 
court. He must next file good security to 
pay, at all events, the costs incurred during 
the delay requested, because in a question of 
jurisdiction, if the latter is not found to exist, 
no costs can be awarded. Bumham v. Range- 
ley [Case No. 2,177]. Finally, he must charge 
no costs in any event for the present term. 
On these conditions the motion is granted. 
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Case No. 17,099. 

WALLACE T. DEWEY. 

[3 McLean, 548.] i 

Circuit Court, D. Indiana. May Term, 1845. 

Deed bt Town Trustees — Evidence of AtJ- 
THORiTT — ^Acknowledgment. 

1. Where a deed purports to have been exe- 
cuted by the trustees of a town, there must be 
evidence that the persons who signed it were 
trustees, and that they had power to make the 
conveyance. 

2. An acknowledgment of a deed before a 
clerk of the court, in Kentucky, is not good 
without evidence that the person taking the ac- 
knowledgment was clerk. 

[This was an action of ejectment by D. 
O. Wallace against Charles Dewey.] 

O. H. Smith, for plaintiff. 
Morrison & Bright, for defendant. 

McLEAN, Circuit Justice. This is an ac- 
tion of ejectment. The plaintiff offered a 
deed in evidence from the trustees of the 
town of Clarksville, to John Harrison, dated 
3d September, 1794, recorded the 27tb Sep- 
tember, 1818. And also a deed from Harri- 
son to the plaintiff, for the premises, dated 
4th January, 1817, and recorded 4th March, 
1818. The deeds were both objected to. 

The fijst deed is inadmissible, as it does 
not appear that the persons who signed it 
were trustees of Clarksville, at the time, and 
had power to make the conveyance. And 
the second deed must be rejected, as it pur- 

1 [Reported by Hon; John McLean, Circuit 
Justice.] 



ports to have been acknowledged before the- 
clerk of the court of Jefferson county, and 
there is no evidence of his being clerk. Nor 
is there any evidence of the genuineness of 
the deed. Judgment of non-suit. 
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WALLACE et al. v. HOLMES et al. 

[9 Blatchf. 65; 5 Fish. Pat. Cas. 37; 10. G, 
117.] 1 

Circuit Court, D. Connecticut Sept 19, 1871. 

Parttes in Equity— Waiver— Guardians— Power 

TO Sell Peusosalty— Massachusetts Statute 

— Patents — Infrinqemest — Lamps. 

1. Where, in a suit in equity, the want of 
parties is not set up or suggested in the answer, 
it cannot avail, on final hearing, unless the case 
is one in which the court cannot proceed to a 
decree between the parties before it, without 
prejudice to the rights of those who are prop- 
er to be made parties, but who are not brought 
into court 

2. In the absence of a restraining statute, a 
guardian of the person and estate of an infant, 
appointed by a court of probate, has, as in- 
cidental to his office and duties, .the power to 
sell personal property of his ward. 

3. The statute of Massachusetts (Gen. St. 
Slass. c. 109, § 22) providing that the courts 
therein named may authorize or require a 
guardian to sell personal property held by him 
as guardian, and invest the proceeds in real 
estate, or otherwise, does not take away tne 
power of the guardian to sell such personal prop- 
erty without an order of the court, and to con- 
fer titie thereto on the purchaser. 

4. Where a structure consisting of several 
parts is patented as a combination, one who 
manufactures and sells some of the parts, they 
being useless without the residue, with the un- 
derstanding and intent that such residue shall 
be supplied by anotiaer, and the whole go in- 
to use in its complete form, is liable as an in- 
fringer of the patent. 

[Applied in Renwiek v. Pond, Case No. 11,- 
702. Distinguished in Saxe v. Hammond, 
Id. 12,411. Approved in Turrell v. Spaeth, 
Id. 14,267. FoDowed in Rumford Chemical 
Works V. Heeker, Id. 12,133. Distinguish- 
ed in Buerk v. Imhaeuser, Id. 2,108; Mor- 
gan Envelope Co. v. Albany Perforated 
Wrapping-paper Co., 152 U. S. 425, 14 
Sup. Ot 630; Maynard v. Pawling, 3 Fed. 
713. Cited in New York Bung & Bushing 
Co. V. Hoffman, 9 Fed. 201. Followed in 
Travers v. Beyer, 26 Fed. 450. Cited in 
Harper v. Shoppell, Id. 521; Alabastine 
Co. V. Payne, 27 Fed. 560; Harper v. 
Shoppell, 28 Fed, 615; Syracuse Chilled- 
Plow Co. V. Robinson, 35 Fed. 503; Schnei- 
der V. Missouri Glass Co., 36 Fed. 584. 
Distinguished in Winne v. Bedell, 40 Fed. 
465. Cited in Hobbie v. Jennison, Id. 890; 
Boyd V. Cherry, 50 -Fed. 282. Distinguish- 
ed in Bobbins V. Columbus Watch Co., Id. 
555. Cited in brief in Heaton Peninsular 
Button-Fastener Co. v. Dick, 55 Fed. 26.] 

5. Letters patent were granted to Michael 
H. Collins, September 19th, 1865, for an "im- 
provement in lamps." The claim was to "the 
improved lamp, as not only constructed with its 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel H. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 9 Blatchf. 
65, and the statement is from 5 Fish. Pat. Cas. 
37.] 
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cone or deflector, F, and its chimney-rest, D, 
and chimney, arranged with respect to each 
other as described, but as having the said de- 
flector provided with peripheral springs, or the 
same, or the slits, h, n, and the rest, D, made 
concavo-eonves, and provided with an anntdar 
groove or lip at the bottom, for supporting the 
chimney, the whole being substantially as de- 
scribed or represented," The specification de- 
scribed the main purpose of the invention to 
be, not only to keep the lorwer part of the glass 
chimney of the lamp cool, so that it might readi- 
ly be removed by the hand, but also to support 
the chimney without the use of a spring catch, 
or other devices, such as are ordinarily used. 
The distinguishmg feature of the invention 
claimed was the burner, with its chimney-rest, 
a deflector having peripheral springs, to sus- 
tain the chimney without the aid of a catch 
or screw, and with air-passages operating, when* 
in use, to keep the lower part of the chimney 
cool, and tending, by that means, and by the 
greater elevation of the flame, to prevent the 
lower portion of the burner and top of the res- 
ervoir from becoming unduly heated. The 
burner alone, or the burner attached to the 
reservoir, was useless, without a chimney;- and 
a chimney was useless without a burner. The 
defendants made and sold burners substantial- 
ly like the patented invention, but, although 
liey used such burners with chimneys placed 
therein, to exhibit the burners to customers, 
they did not make or sell the chimneys. Hdd, 
that the claim of the patent was a claim to the 
burner in combination with the chimney. 

6. The defendants must be regarded as ac- 
tive parties in the whole infringement, by mak- 
ing and selling the burner to be used with the 
chimney. 
[Cited in Eumford Chemical Works v. Vice, 
Case No. 12,136; Bowker v. Dows, Id. 1,- 
734. Approved in Schneider v. Pountney, 
21 Fed. 403. Cited in Lane v. Park, 49 
Fed. 458.] 

2 [Final hearing on pleadings and proofs. 

[Suit brought upon letters patent [No. 
49,984], for an "improvement in lamps," 
granted to Michael H. Collins, September 19, 
1865, and assigned to complainants, 

[The facts of the case and the claims of 
the patent are set forth in the opinion, and 
wiU be understood by reference to the ac- 
companying drawing, in which A represents 




the lamp, B the wick-tube, E the chimney, D 
the chimney-rest, and F the cone or de-- 
fleetor, provided around its upper edge with 
peripheral springs, or having the edge cut 
into radial slits, h, the function of which is 

2 [From 5 Fish. Pat Cas. 37.] 



to press against the glass of the chimney 
and hold it in place.] 2 

3 [This was a suit in equity brought by 
"Wallace & Sons and Phelps, Dodge & Co. 
against Holmes, Booth & Haydens for the 
alleged infringement of certain letters pat- 
ent for an improvement in lamps, granted to- 
Michael H. Collins, September 19, 1865. No 
defect in complainants' title appears to 
have been set up in the answer to the billj 
but at the hearing defendants averred a lack 
of sole title in complainants, and made this 
one of the chief points of defense. From 
the record in the case it appears that on the 
24th of September, 1867, Collins and his 
wife, the former as guardian for his minor 
daughter, conveyed the patent in suit to one 
Warren for a nominal consideration, the deed 
of assignment reciting an alleged previous 
assignment of the same to" the wife and child, 
and that on the same day, and for the same 
consideration, Warren conveyed all his right, 
title, and interest in the patent to Collins. 
It further appears that on the 24th of De- 
cember, 1867, doubt being entertained as to 
the legal efficacy of these conveyances, Col- 
lins, in his own behalf and as the guardian 
of his daughter, assigned the patent and the 
invention secured thereby to the complain- 
ants; and on the following day still another 
instrument was executed by Collins and his 
wife jointly, which recited a doubt as to 
whether any interest had ever passed to the 
wife, and assigning to the same parties all 
the interest that she ever may have acquir- 
ed. It was urged, upon this state of facts, 
that the transactions to which Warren Tvas 
a party were tainted ivith fraud as aiming 
to transfer a valuable property from the 
ward to the person holding the relation of 
guardian for a manifestly inadequate com- 
pensation, and therefore were illegal; and 
that the subsequent assignment of December 
24 was not free from the same suspiaon of 
fraudulent intent. Reference was also made 
to the General Statutes of the Common- 
wealth of Massachusetts, in which state 
Collins and his daughter lived, which en- 
acts as follows: "The probate courts in the 
several counties, and the supreme judicial 
court, on the application of a guardian, or 
any other person interested in the estate of 
a ward, after notice to all other persons in- 
terested therein, may authorize or require 
the guardian to sell and transfer any stock 
in the public funds or in any corporation, or 
any other personal estate or effects held by 
him as guardian, and invest the proceeds 
thereof and all other moneys in his hands in 
real estate, or in any other manner that shall 
be most for the interest of all concerned. 
Said courts may make such further order 
and give such directions as the ease may re- 
quire for managing, investing, and disposing 
of the estate and effects in the hands of a 
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guardian." Gen. St. JIass., e. 109, § 22. It 
was urged that this statute was intended 
primarily for the protection of the estates 
of wards by requiring judicial sanction for 
every transfer of property, personal as well 
as real, made in their behalf; and therefore, 
as it did not appear that Collins had obtain- 
ed any order from the court authorizing the 
sale of his ward's interest in the patent in 
question, it could not be held that the interest 
once held by her had become vested in com- 
plainants by the instruments above recited. 
For these reasons it was contended that com- 
plainants did not hold the entire title in the 
patent; that Michael H. Collms, as guardian, 
should have been joined as party plaintiff in 
the biU, and that by means of this not beuig 
done the suit could not be maintained. 

[The other ground relied upon by the defense 
at the time of trial was non-infringement of 
the patent. The invention as patented is suf- 
ficiently described In the opinion rendered by 
the court. The claim of the patent is in these 
words: "I claim the improved lamp as not 
only constructed with its cone or deflector, F, 
and its chimney-rest D, and chimney, arranged 
with respect to each other as described, but as 
having the said deflector provided with peri- 
pheral springs, or the same and the slits, h, h, 
and the rest, D, made concavo-convex and pro- 
vided with an annular groove or lip at the 
bottom for supporting the chimney, the whole 
behig substantially as described or represent- 
ed." The bill charged infringement by the man- 
ufacture and the sale of the invention describ- 
ed in the specifications; and the proofs show- 
ed that the defendants had largely engaged in 
making and selling burners in all material re- 
spects like that described hi the patent, unless 
the spiral wire wound into de edge of the de- 
flector—the f6rm of spring used by defendants 
to press against the interior of the chimney- 
was to be regarded as a substantially differ- 
ent device from the elastic radial arms de- 
scribed by Collins: but it did not appear that 
they had ever made or sold any chimneys 
to accompany such burners. It was contend- 
ed on the one side that in this there was 
no infringement, since the claim was to be 
construed as covering a combination of in- 
etruroentaiities into which the chimney en- 
tered as an essential element; the rule of law 
being invoked that a combination cairn is 
not infringed unless all the elements of the 
<;ombination are used. On the other hand, 
it was urged by the complainants that, al- 
though in the claim reference was made to 
the chimney, yet as this device was not set 
forth in the specification as essential to the 
patentability of the combination of the chim- 
ney-rest and the deflector, and as Collins* ob- 
ject was to combine the deflector with a 
rest in such manner as to support the chim- 
ney both vertically and' laterally without the 
aid of any other device, and at the same 
time to keep the lower part of the chimney 
cool, the claim should be construed as cov- 



ering, in fact, only the combination with the 
elevated deflector provided with peripheral 
springs of the concavo-convex chimney-rest 
pierced with holes for the passage of air. 
The enunciation of invention contained in 
the specifications of the patent bears upon 
this point, and is in these words: "The main 
purposes of my invention, or the principal 
part thereof, are, not only to keep the glass 
chimney of the lamp— or, in other words, 
the lower part of such chimney— in a cool 
condition, so that a person taking hold of 
such part with his hand can readily remove 
the chimney from tht rest of the lamp, but 
to support the chimney without the use of a 
spring-catch and other devices that are ordi- 
narily used." But, further, it was contended 
that if the eh'imney by reason of being in- 
cluded in the claim was an essential part of 
the combination as patented, still it must be 
held that there was virtually an infringement 
by the defendants, even in the burners made 
by them and sold unaccompanied with chim- 
neys. It was urged that the cases in which 
it had been held that the manufacture and 
sale of a combination containing only a part 
of the elements of a given patented combina- 
tion did not constitute an infringement, were 
cases where the combination manufactured, 
although a part only of the patented com- 
bination, was useful in itself, independent 
of the parts omitted, and was actually de- 
signed for such use only, and not to be as- 
sociated with the other parts of the patent- 
ed combination; but it was contended that 
where, as in the case at bar, the combina- 
tion manufactured and sold, containing less 
than all the elements of the patented com- 
bination, is made and sold with the express 
purpose of having the other elements of the 
patented combina,tion added, and was use- 
less without such addition, the case is en- 
tirely different— that in such case the one 
who makes and sells the minor combination 
knowingly and willfuUy commits a part of 
an act the whole of which constitutes in- 
fringement; and that he is, therefore, guilty 
of the charge of infringement, because he 
has participated in the infringement. In- 
fringement of a patented combination, it was 
insisted, does not consist alone of putting 
the parts together; it commences when the 
unauthorized party begins to make the parts 
with the intention of completing them and 
putting them together, and at any stage of 
progress he is liable as an infringer. If the 
diffierent parts are made by different persons, 
they jointly infringe the patent, and are lia- 
ble both jointly and severally, and this 
whether the work is done in the same shop 
or in places remote from each other.] » 

"William B. Wooster, John S. Beach, and 
George Gifford, for plaintiffs. 

Charles R, Ingersoll, Charles M. Keller, 
and Charles F. Blake, for defendants. 

8 [From 1 O. G. 117.] 
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WOODRUPF, Circuit Judge. The com- 
plainants sue, as the assignees and owners of 
letters patent granted September 19th, 1865, 
to Michael H. Collins, for an improvement in 
lamps for an alleged infringement by the de- 
fendants, praying an injunction and an ac- 
count of the gains and profits made by the de- 
fendants by the unlawful manufacture and 
sale of the invention so patented. The an- 
swer puts the complainants to proof of the 
patent, and of their title as assignees, denies 
that the defendants have infringed the pat- 
ent, and alleges that, if the patent recited in 
the bill of complaint shall be construed to 
cover anything contained in lamps heretofore 
and now manufactured and sold by the de- 
fendants, then, and in that case, such letters 
patent are, to that extent, void, for want of 
novelty. 

Upon the trial, the defendants rested their 
defence solely upon two grounds— want of 
sole title in the plaintiffs, and the non-in- 
fringement of the patent by the defendants. 
The court is, therefore, relieved from any ex- 
amination of the testimony and documents 
which were apparently intended to show that 
Collins was not the first inventor, or any other 
proofs, except such as bears directly upon the 
two points above mentioned. 

1. As to the complainants' title. They first 
show that, on the 23d of September, 1867, 
Michael H. Collins was, by the probate court 
of the county of SufOolk and state of Mas- 
sachusetts, appointed guardian of the person 
and estate of his minor child, Florence E. 
Collins, upon his own petition and her nomi- 
nation, and upon the giving of bonds in the 
form required by the statutes of that state. 
They next produce an instrument dated Sep- 
tember 24th, 1867, which recites the granting 
of the foregoing and other patents to him, the 
said Michael H. Collins, that the,said Florence 
B. Collins and Frances M. Collins have be- 
come the owners of the said invention for the 
territory of the United States, that Frances M. 
has assigned her interest to Sylvester W. 
Warren, that the said Michael has been ap- 
pointed guardian of the said Florence E., 
whereby he is empowered to dispose of all the 
real and personal estate, goods, chattels, &c., 
of the said Florence B., and that it appears to 
the said Michael to be for the interest of his 
ward that hpr interest in the patents should 
be sold. It thereupon, in consideration of $50, 
sells, assigns, &c., to Warren, all the right, 
title, and interest the said Florence has in the 
patent right and in the invention, by virtue of 
an assignment to her and Frances M., dated 
February 12th, 1867. The instrument is exe- 
cuted, under seal, by the said Michael, as 
guardian of the said Florence. Next, an as- 
signment by Frances M., dated, also, Septem- 
ber 24th, 1867 (reciting, also, the assignment 
of February 12th, 1867, by Michael H. Col- 
lins to her and Florence E.), whereby, in con- 
sideration of $50, Frances M. assigns to War- 
ren. Next, an assignment under the same 
date, by the said Sylvester W. Warren to the 
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said Michael H. Collins, in consideration of 
§50, assigning to the latter the same patent, 
for the territory of the United States. Next, 
an assignment, dated December 24th, 1867, 
which recites the granting of the patent, the 
assignment thereof to Florence E. (a minor 
daughter) and Frances M. Collins, and that 
said rights had been attempted to be recon- 
veyed to the said Michael, but that some doubt 
exists as to the precise effect of said convey- 
ances, and therefore, in consideration of §30,- 
000 paid to him, the said Michael, in his own 
behalf, and as guardian to the said Florence 
B., by the complainants in this suit, he, the 
said Llichael, in his own right, and as guard- 
ian of the said Florence E., assigns to the 
complainants the said letters patent and the 
invention secured thereby, and all rights of 
re-issue, extension, &c. Finally, an assign- 
ment under date of December 2oth, 1867, re- 
citing a doubt whether, Frances M., being the 
wife of Michael, received or now holds any in- 
terest in the patent, by the conveyance to her 
by her husband, and therefore the said Mich- 
ael and Frances M., husband and wife, as- 
sign all the interest which she may have in 
the patent or invention, to the complainants 
herein. 

The defendants insist, that Michael H. Cbl- 
lins, as guardian of Florence B., had, under 
the laws of Massachusetts, no authority to 
sell her interest in the patent, without the or- 
der or license of one of the courts of that 
state, having jurisdiction for that purpose; 
and that the complainants, therefore, own on- 
ly one-half of the patent {as tenants in com- 
mon with her), and cannot maintain this suit 
without her presence as a party. The want 
of parties, not having been set up or sug- 
gested in the defendants' answer herein, can- 
not avail, unless the case is one in which the 
court cannot proceed to a decree between the 
parties before the court, without prejudice to 
the rights of those who are proper to be made 
parties, but who are not brought into court. 
Whether the suggestion of want of parties, 
first made on the trial, has any sufficient 
foundation in fact, depends upon the construc- 
tion and effect of the statutes of Massachusetts. 
It was claimed to be apparent on the face of 
the assignments, that Micnael H. Collins had 
practised a fraud upon his infant daughter, 
through the form of a sale of her interest for 
a consideration of §50, with intent that that 
interest should be immediately conveyed to 
him by the apparent purchaser, and so it was 
plain that he made use of his guardianship 
for the mere purpose of obtaining title to his 
ward's property, that he might sell the entire 
patent for the large consideration of §30,000 
paid to him by the complainants. Whatever 
reason the assignments of the 24th of Sep-, 
tember, 1867, furnish for such a suspicion, the 
actual transfer to the complainants is free 
from any such appearance of fraud. That in- 
strument recites the doubt of the effect of the 
previous sale, and, .in appropriate form, ac- 
knowledges the receipt of the full considera- 
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, tion in Ms own behalf, and as such guardian, 
and sufficiently charges him, in his capaci^ 
of guardian, with accountability for the ac- 
tual proceeds of sale. If, therefore, he had 
authority to sell, the complainants, being 
plainly bona fide purchasers, acquired good 
title to the whole patent. This question of 
authority must be determined by considering 
the effect of a statute of Massachusetts. In- 
dependent of the particular statute in ques- 
tion, it is not doubtful, that a guardian of the 
person and estate of an infant, appointed by 
the court of probate, has, as incidental to his 
office and duties, the power to sell personal 
property of his ward. His duty to pay debts, 
and to provide for the support, maintenance, 
and education of the ward, and, generally, to 
manage the estate, and his trust, indicated 
and expressed in the bond he is required to 
give, conditioned to manage, dispose of, and 
apply the same, and to account for all prop- 
erty and the proceeds thereof, all imply the 
power of the guardian in this respect. In this 
management, he is under a rigid responsibili- 
ty, not only for the property but for its man- 
agement and disposal for the best interest of 
the ward. If, therefore, he assumed to sell, 
for investment in other property, and, espe- 
cially, if lie ventured to change the nature of 
the property by investing in real estate, he 
would incur the hazard of an accounting in 
that resi)ect, it may be many years after- 
wards, in which, in case of depreciation, the 
discretion exercised by him might be assailed 
and impeached, and he be subjected to loss 
on the one hand, and, on the other, the estate 
might be depreciated, notwithstanding the 
good faith of the guardian. And yet, at times, 
the interest of the ward may often be greatly 
promoted by change of investments, for the 
making of which the guardian would be un- 
willing to assume the responsibility. 

The statute referred to enacts, that "the pro- 
bate courts in the several counties, or the su- 
preme judicial court, on the application of a 
guardian, or any person interested in the es- 
tate of a ward, after notice to aH other per- 
sons interested therein, may authorize or re- 
quire the guardian to sell and transfer any 
stock in the public funds, or in any corpora- 
tion, or any other personal estate or effects 
held by him as guardian, and invest the pro- 
ceeds thereof, and all other moneys in his 
hands, in real estate, or in any other manner 
that shall be most for the interest of all con- 
cerned. Said courts respectively may make 
such further order, and give such directions, 
as the case may require, for managing, in- 
vesting, and disposing of the estate and ef- 
fects in the hands of the guardian." Gen. St. 
Mass. c. 109, § 22. It is argued, that this 
statute has taken away the power of the 
guardian to sell any personal estate of his 
ward without an order of court, and that a 
sale and transfer by the guardian, without 
such order, is void, and confers no title on the 
purchaser. I do not think that this was the 
design of the statute, or that such is its effect 



. £29 Fed. Cas. page 78] 

It unquestionably gives jurisdiction to the 
courts named summarily to control the guard- 
ian in this respect. So, also, it gives them 
power to control him generally in the man- 
agement of the estate. But, the construction 
claimed would imply that he can, since the 
statute, do nothing lawfully except under a 
special judicial order obtained for the purpose. 
This jurisdiction is useful, in a high degree. 
It looks chiefly to the investment, and change 
of investment, of the estate. It enables the 
guardian to obtain advice and protection. He 
may often think a change of the property, 
and even an investment In real estate, best for 
the interest of his ward, and yet be unwilling 
to make it at the hazard of the result, and of 
the judgment which may be passed thereon at 
the end of, perhaps, very many years. He 
can, therefore, apply to the court, and obtain 
recorded judicial approval, which will be his 
conclusive protection in the future. So, also, 
when any party mterested in the estate is dis- 
satisfied with the management of the estate, 
or deems a change in the investments desira- 
ble, he can apply, and, if it seem best, the 
courts may require change of investments, or 
make other order touching the management or 
disposal of the property. This summary ju- 
risdiction is conservative, it may be availed of 
by all parties, it protects the guardian in cir- 
cumstances of doubt, and enables him to make 
investments not within the general line of 
his duty as guardian, and to make changes 
of investment without liability therefor on an 
aceountmg which may be required long after- 
wards, when, perhaps, unforeseen events make 
the acts seem negligent or improper; but it 
was not Intended, and it does not operate, to 
deprive the guardian of power to seU personal 
property. In doing so, he acts subject to re- 
sponsibility for good faith, proper prudence, 
and the proper use of the proceeds; and, in 
such case, the purchaser obtains title to the 
property sold. 

This view of the complainants' title renders 
it imnecessary to say what, in this suit, would 
be the effect of a holding that they were not 
sole owners of the patent. The objection 
that Florence B. is not a party to the suit, 
not having been made either by plea or an- 
swer, would not necessarily ■ defeat the suit. 
Even then, the complainants have title, though 
not as sole owners. At law, in an action for a 
tort, such non-johider could only be urged by 
plea in abatement, or in diminution of dam- 
ages; and, in equity, if the court were of opin- 
ion that complete justice could be done be- 
tween the parties before the court, without 
prejudice to the absent party, it might per- 
haps proceed, treating the defendants as hav- 
ing waived the objection, or, at most, in such 
a state of the case, direct the absentee to be 
made a party, if that was deemed necessary. 
The condusion, however, that the complain- 
ants have title, disposes of the objection. 

2. The ground upon which alone the de- 
fendants claimed, on the trial, that they had 
not infringed the patent, is this— that the pat- 
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€nt Is for a combination of several parts, to- 
gether constituting the improved lamp de- 
scribed in the patent; and that the defend- 
ants have only made and sold some of the 
parts of that combination, and cannot, there- 
fore, be charged as infringers. The patent is, 
in terms, for "a new and useful improvement 
in lamps." The specification describes "the 
main purpose of the invention, or the prin- 
cipal part thereof," to be, not only to keep 
the lower part of the glass chimney of the 
lamp cool, so that it may readily be removed 
by the hand, but, also, to support the chimney 
without the use of a spring catch, or other 
devices, such as are ordinarily used. It there- 
upon proceeds to describe what is ordinai-ily 
called the burner of the lamp, namely, that 
portion which holds the wick tube, and which 
is to be screwed into the cap of the reservoir 
or body of the lamp, containing the oil or fluid 
used for combustion, consisting of an. "air in- 
duction annular plate" at the bottom, convex, 
and provided with holes, to admit the air, and 
turned slightly up at the outer edge, to re- 
ceive and sustain the ehhnney. The wick 
tube rises above it, and near, but just above 
the top, is siwrounded by an "umbelliferous 
cone, or deflector," which extends outward to 
the sides of the chimney, and, the outer edge 
being cut or sht radially, the divided edge 
forms springs, which press against the in- 
terior of the chimney, and sustam It firmly 
in its upright position. The parts of the de- 
flector between the slits being inclined down- 
ward, and being elastic, are adapted to re- 
ceive the ehinmey, though there be irregu- 
larities and differences in the interior dimen- 
sions of chimneys which may be used. Other 
details are given pertaining to the construction, 
mode of operation^ and uses of the parts, which 
it is not necessary to mention. It must suflice 
to say, that what is called the burner em- 
braces all the metallic portion of the lamp 
containing, surrounding, or placed above the 
wick, and to be screwed into the cap of the 
reservoir. The speciflcation also describes the 
glass chimney to be used, thus: "The lower 
part of the chimney, or that portion which 
extends from the "deflector to the chimney 
rest, is constructed tubular and cylindrical. 
Above this part, the chimney bulges out, and 
finally is contracted to its top, in manner as 
shown in the drawings;" and, in the operation 
of the lamp, stress is laid upon the effect of 
perforations in the chimney rest, in its con- 
vex sides, through which the air, passing In 
currents, is alleged to impinge against the 
inner surface of the cylindrical portion of the 
chimney between the deflector and the chimney 
rest, and keep that part of the chimney cool, 
so that it may readily be seized between the 
thumb and finger, when it is desired to re- 
move it. 

The claim is as follows: "I claim the im- 
proved lamp, as not only constructed with its 
cone or deflector, F, and its chimney rest, D, 
and chimney, arranged with respect to each 
other as described, but as having the said de- 



flector provided with peripheral springs, or 
the same, or the slits, h, h, and the rest, D, 
made concavo-convex, and provided with an 
annular groove or lip at the bottom, for sup- 
porting the chimney, the whole being sub- 
stantially as described or represented." The 
proof shows, that the defendants from the 
fall of 1867, have been engaged in the. manu- 
facture and sale of lamp burners, called the 
"Comet Burners," which were not claimed on 
the trial to differ in any .material particular 
from the patented invention, the principal ap- 
parent difference being in the substitution of 
a spiral elastic wire wound into the edges of 
the deflector, to press against the interior of 
the chimney and maintain its upright posi- 
tion, instead of the slit edge of the deflector 
itself, formed into springs, performing the 
same office. This however, was not claimed 
to be a substantial difference, but was treated 
by both parties, for the purposes of the case, 
as (which, I think, it unquestionably is) an 
equivalent device, operating in the same man- 
ner and producing the same effect. But, al- 
though It is proved that the defendants used 
their burners, so manufactured, in their store, 
with chimneys placed thereon, to exhibit 
their burners to customers, in order to make 
sales, and ' to demonstrate their superiority 
over other burners, there is no proof that the 
defendants ever manufactured or sold a chim- 
ney; and, hence, they insist, that, having 
made and sold only some of the parts includ- 
ed in the patented combination, they are not 
liable in this suit. It is quite obvious, that 
the distinguishing feature of the invention of 
Ctollins is the burner, with its chimney rest, a 
deflector having peripheral springs, to sustain 
the chimney without the aid of a catch or 
screw, and with air passages operating, when 
in use, to keep the lower part of the chimney 
cool, and, obviously, tending, by this means, 
and by the greater elevation of the flame, to 
prevent the lower portion of the burner, and 
top of the reservoir, from becoming unduly 
heated. It is, also, clear, and was proved, 
that the burner alone, or the burner attached 
to the reservoir, is utteriy useless. A chim- 
ney must be applied, in order to Its operation. 
So, also, a chimney without a burner is whol- 
ly useless. 

It was claimed, in behalf of the complain- 
ants, that the chimney is no material part of 
the invention, as patented, and, therefore, that 
the defendants have made anu sold all that 
is inaterial in the patent. I incline, however, 
strongly to the opinion, that the patentee, in 
his specification and claim, instead of claim- 
ing the burner as new, and securing the ex- 
clusive right in respect to that, has claimed it 
in combination with a chimney, and must 
stand by his patent under that construction. 
In that view of the constraetlon of the pat- 
ent, the ease stands thus: The complainants 
having a patent for an improved burner in 
combination with a chimney, the defendants 
have manufactured and sold extensively the 
burner, leaving the purchasers to supply the 
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chimney, "witliout wliicli sueli burner is use- 
less. They have done this for the express pur- 
pose of assisting, and making profit by as-~ 
sisting, hi a gross infringement of the com- 
plainants' patent. They have exhibited their 
burner furnished with a chimney, using it in 
their sales room, to recommend it to custom- 
ers, and prove its superiority, and, therefore, 
as a means of inducing the unlawful use of 
the complainants' invention. And now it is 
urged, that, having made and sold burners 
only, they are not infringers, even though 
they have distributed them throughout the 
country in competition with the complain- 
ants', and have, to their utmost abiUty, occu- 
pied the market, with the certain knowledge 
that such burners are to be used, as they can 
only be used, by the addition of a chimney. 
Manifestly, there is no merit in this defence, 
and it must be regretted if the law be not such 
a.s will protect the complainants against this- 
palpable interference. If the complainants 
were to succeed in finding those who manu- 
factured chimneys for the express purpose of 
selling them to be used on these burners, the 
latter could clearly urge the same, if not a 
better, defence, to a prosecution; and so the 
complainants would be driven to the task of 
searching out the individual purchasers for 
use who actually place the chimney on the 
burner and use it— a consequence which, con- 
sidering the small value of each separate 
lamp, and the trouble and expense of prosecu- 
tion, would make the complainants helpless 
and remediless. 

The rule of law invoked by the defendants 
is this— that, where a patent is for a combina- 
tion merely, it is not infringed by one who 
uses one or more of the parts, but not all, to 
produce the same results, either by them- 
selves, or by the aid of other devices. This 
rule is well settled, and is not questioned on 
this trial. The rule is fully stated by Chief 
Justice Taney, in Prouty y. Ruggles, 16 Pet. 
[41 XJ. S.] 336, 341, and in other cases cited 
by the counsel. Byam v. Farr [Case No. 2,- 
264]; Foster v. Moore [Id. 4,978]; Vance v. 
Campbell, 1 Black [66 TJ. S.] 427; Eames v. 
Godfrey, 1 Wall. [68 U» S.] 78, 79. But I am 
not satisfied that this rule will protect these 
defendants. If, in actual concert with a third 
party, with a view to the actual production 
of the patented improvement in lamps, and 
the sale and use thereof, they consented to 
manufacture the burner, and such other par- 
ty to make the chimney, and, in such concert, 
they actually make and sell the burner, and 
he the chimney, each utterly useless without 
the other, and each intended to be used, and 
actually sold to be used, with the other, it 
cannot be doubtful, that they must be deemed 
to be joint infringers of the complainants' pat- 
ent It cannot be, that, where a useful ma- 



chine is patented as a combination of parts, 
two or more can engage in its construction 
and sale, and protect themselves by showing, 
that, though united in an effort to produce the 
same machine, and sell it, and bring it into 
extensive use, each makes and sells one part 
only, which is useless without the others, and 
still another person, in precise cojiformity 
with the purpose in view, puts them together 
for use. If it were so, such patents would, 
indeed, be of little value. In such case, all 
are tort-feasors, engaged in a common pm:- 
pose to infringe the patent, and actually, by 
their concerted action, producing that result. 
In a suit brought against such party or par- 
ties, a question might be raised, whether all 
the actors in the wrong should be made par- 
ties defendant; but I apprehend, that, even 
at law, and, certainly when non-joinder was 
not pleaded, the want of all the parties would 
be no defence. Each is liable for all the dam- 
ages. Here, the actual concert with others is 
a certain inference from the nature of the case, 
and the distinct efforts of the defendants to 
bring the burner in question into use, which 
can only be done by adding the chimney. The 
defendants have not, perhaps, made an actual 
pre-arrangement with any particular person 
to supply the chimney to be added to the 
burner; but, every sale they make is a pro- 
posal to the purchaser to do this, and his pur- 
chase is a consent with the defendants that 
he wiU do it, or cause it to be done. The de- 
fendants are, therefore, active parties to the 
whole infringement, consenting and acting to 
that end, manufacturing and selling for that 
purpose. If the want of joinder of other par- 
ties could avail them for any purpose (which 
is not to be conceded), they must set it up as 
a defence, and point out the parties who are 
acting in express or implied concert with 
them. Nor is it any excuse, that parties de- 
siring to use the burner have all the glass 
manufacturers in the world from whom to 
procure the chimneys. The question may be 
novel, bul^ in my judgment, upon these proofs, 
the defendants have no protection in the rule 
upon which alone they rely as a defence 
against the charge of infringement. Inde- 
pendent of this question, the proofs show an 
actual use by the defendants of the entire sub- 
ject of the patent; but, as the conclusion 
reached charges them as manufacturers and 
vendors, it is not material to enquhre whether 
that use is within the scope of the bill of 
complaint, or would, by itself alone, entitle 
the complainants to charge them as infring- 
ers, in this suit. The complainants must 
have a decree for an injunction and account, 
as prayed in the bill of complaint. 
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Case No. 17,101. 

"WALLACE V. LAWRENCE. 

[1 Wash. C. C. 503.] i 

Circnit Courts D. Pennsylvania. Oct Term, 
1806. 

Sheriff's Deed— Recording— Ejectment. 

The title under a sheriff's deed, although the 
deed was not recorded until after ejectment 
brought, is good; because, although such deeds 
do not convey a title until recorded, yet the ti- 
tle relates back to the time when the deed was 
made. 

[Cited in Farlin v- Sook, 30 Kan. 403, 1 Pac. 
124.] 

The lessor of the plaintiff claimed under a 
deed from the sheriff, who sold the land in 
question to him, as the highest bidder, under 
a levari facias. The deed was executed be- 
fore the ejectment was brought, but was re- 
corded some time after- 
Mr. Lewis, for defendant, stated, that these 
deeds were not considered as conveying a 
title, till they arc recorded. 
Mr. Bhmey, for plaintiff. 
BY THE COURT. If this doctrine be as 
stated, still the title is good, by relation to 
the time when the deed was made. 
Verdict for plaintiff. 
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Case "No, 17,102. 

WALLACE V. MUNFORD et al. 

[Betts' Ser. Bk. S15.] 

District Court, S. D. New York. April 18, 
1855. 

Seamen's Wages— Transhifment op Cakgo and 
Sale op Vessel. 

[1. A ship contracted to carry guano from 
the Chineha Islands to Baltimore for $12 per 
ton. She proved unseaworthy, and at Per- 
nambuco she was condemned, and sold on the 
recommendation of surveyors. The cargo was 
transhipped by order of the shipowner's agents, 
and carried to Baltimore at $13.88 per ton, that 
being the lowest rate obtainable. Held that, on 
thefee facts, the seamen were entitled to wages, 
as the original freight contracted for was 
earned by delivery of the cargo at its destina- 
tion.] 

[2, Seamen are entitled to wages when freight 
is or might be earned on the voyage, and their 
right thereto is not taken away when freight 
is not earned through the fault of the ship- 
owner or his agent.] 

[This -was a libel by John Wallace against 
B. A. Munford and others to recover wages.] 

INGERSOLL, District Judge. On the 21st 
of August, in the year 1850, the libellant, at 
the port of San Francisco, in California, ship- 
ped on board the ship Palestine, owned by the 
respondents, for a voyage to Gallao; thence 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 
29FED.CAS. — 6 



to one or more ports in Peru, for a cargo; and 
thence to a port of discharge in the United 
States. The wages to be paid the libellant 
were $75 per month to a port in Peru, and 
the going rate of wages afterwards. The 
ship arrived at Callao, In ballast, on the 30th 
of October in the same year. She afterwards 
sailed for the Chineha Islands, and there took 
in a cargo of guano on freight, to be carried 
to Baltimore. Having taken the cargo on 
board, she returned to Callao, and on the 31st 
of December in the same year sailed for Balti- 
more. Upon the sailing of the ship from Cal- 
lao to Baltimore, the libeUant was employed 
as second mate, and from that time, while he 
remained on board the ship, he acted as such. 
On the voyage it was found that the ship 
leaked badly, in consequence of which, on the 
18th of March, 1851, she put into Pernam- 
buco. On the 19th of March a sui-vey was 
had of the ship, and it was certified by the 
surveyors that she was in an unsafe condi- 
tion to proceed on her voyage, and it was cer- 
tified by them that the ship be discharged of 
her cargo as expeditiously as possible. After 
the ship was discharged of h^r cargo on the 
15th of April, another survey of her was had 
under the direction of the consul. On that 
survey it was certified by the surveyors that 
what was required to put the ship in repair 
would amount to a sum far beyond her value. 
They therefore recommended, as the best 
course to be pursued, that the ship be sold at 
public auction for the benefit of whom it 
might concern. In pursuance of that recom- 
mendation of the surveyors, the ship, on the 
5th of May, was sold at public auction to the- 
highest bidder. On the 15th of May the libel- 
lant was discharged by the captain. The- 
guano was, by the agents of the respondents, 
transhipped in another vessel, and in suchi 
other vessel was safely carried from Pemam- 
buco to Baltimore, its port of destination,, 
and there safely delivered, to the consignees. 
The agreement between the owners of the 
Palestine and the shippera of the guano was 
to carry the guano from the Chineha Islands 
to the port of Baltimore, and there deliver the 
same for freight and the price, of twelve dol- 
lars a ton. The owners of the Palestuie paid 
for the transportation of the guano from Per- 
nambuco to Baltimore in the vessel in which - 
it was transhipped, at and after the rate of 
$13.88 a ton, which said last mentioned sum 
was the lowest price for which such trans- 
portation could be obtained. 

The libellant claims that wages are due him 
for the services which he rendered on board 
the ship, and the libel is filed to enforce the 
payment of such wages. It is insisted on 
the part of the respondents, that there are 
no wages due; that no freight has been earn- 
ed; "that freight is the mother of wages," 
and when tiere is no freight earned there are 
no wages to be paid. It has often been 
doubted whether the maxim that "freight is 
the mother of wages" is founded on considera- 
tions of equity and sound policy. The par- 
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liament of Great Britain, considering that 
there was neither equity nor sound policy in 
the maxim, have lately, by statute, abolished 
it; so that now, on board of British ships, 
the more sound rule, that "the laborer is 
worthy of his hire," is adopted in its place. 
Congress has not as yet le^slated on this sub- 
ject, and the maxim which has been repudi- 
ated by the parliament of Great Britain, is 
still recognized in our courts as a rule of law. 
But this general rule is subject to several im- 
portant exceptions. By the exceptions estab- 
lished, it follows that although this maxim is 
admitted by our courts as a general rule of 
law; yet in its application to particular cases, 
it is by no means true, that hi all cases where 
there is no freight earned there can be no 
wages paid. When the ship is unseaworthy 
at the time of her sailing, and m consequence 
thereof the ship and cargo are lost, by which 
loss no freight is earned, yet, notwithstanding 
this, the seamen are entitled to their wages- 
In such a ease freight is not "the mother of 
wages." As a general rule, to earn freight 
the cargo must be delivered at its port of 
destination. But where there has been a con- 
demnation of the ship and cargo for an ille- 
gal trading, in which the mariners are not 
implicated, and in consequence of which the 
cargo is not delivered accordiug to the con- 
tract, and no freight is due, there is no forfei- 
ture of wages. They are payable. The 
Malta, 2 Hagg. Adm. 158. The true doctrine 
on this subject is, that seamen are entitled to 
wages for the full period of their employment 
Lq the ship's service for any particular voy- 
age in which freight is or might be earned by 
the owners; and if, by the fault of the ship 
owner or his agent, freight is not earned, the 
seamen are entitled to their wages, the same 
as if it had been earned. Pitman v. Hooper 
[Case No. 11,186], But in this case it is not 
necessary to determine under what circum- 
stances the seamen are entitled to their wages 
when there is no freight earned; for, upon the 
facts as they have been exhibited on the trial, 
I am of the opinion that freight has been 
earned, and consequently that the libellant is 
entitled to his full wages. 

The respondents, in the month of December, 
in the year 1850, received at the Chincha Is- 
lands, from certain shippers, a quantity of 
guano to be transported to Baltimore, and 
there safely delivered. They agreed so to 
transport it and deliver it, and for such trans- 
portation and delivery the shippers agreed to 
pay them freight at the rate of §12 a ton. At 
the Ghineha Islands the respondents received 
the guano on board the ship Palestine, owned 
by them. In that ship they transported it a 
part of the way to its port of destination and 
delivery, as far as Pernambuco. The ship 
put into the latter port in consequence of a 
leak, and for the purpose of repairs. When 
she arrived at Pernambuco no freight had 
been earned. No freight could be earned xm- 
til the guano had, according to the contract 
entered into between the respondents and the 



shippers, been safely transported to Baltimore. 
The obligation of that contract rested upon 
them. Nothing had happened to excuse them 
from its performance; and if it was not per- 
formed it was through their fault, and the 
libellant is not to be prejudiced in his claim, 
by any fault of the respondents. Upon a sur- 
vey of the ship at Pernambuco, it was found 
that she needed extensive repairs to enable 
her to prosecute the voyage, and to enable the 
respondents, by means of that ship, to perform 
the contract which they had entered into. 
The duty to transport and deliver still re- 
mained, and the payment of freight depended 
upon the performance of that duty. To en- 
able the respondents to perform tjhat duty, 
there were several courses which the captain 
had a right to pursue. He had a right, if he 
had -funds belonging to the respondents, to 
expend them in the necessary repairs of the 
ship; and, if he had no such funds, he had 
a right, for that purpose, to borrow money 
upon the personal responsibility of the respond- 
ents. If that could not be done, he had a 
right to raise the amount necessary upon a 
bottomiy bond; and he had a right, in case 
of necessity, to add thereto a respondencia 
obligation, binding the cargo. He had also 
the further right to tranship the cargo hi an- 
other vessel. One of these courses it was his 
duty to adop^ to enable the respondents to 
execute their contract to transport to and de- 
liver at Baltimore, and thereby to enable 
them to demand freight. 

The surveyors, believing that the expense 
of repairing the ship and putting her in proper 
order would exceed the value of the ship, rec- 
ommended that she be not repaired, but that 
she be sold for the benefit of whom it might 
concern. She was accordingly sold, and the 
respondents employed another vessel to trans- 
port the guano at the rate of over ?13 a ton. 
It was for the benefit of the respondents 
that that course was adopted. Tn such other 
vessel, so procured by the respondents, the 
guano was safely transported to Baltimore, 
and there safely delivered. By such trans- 
portation and delivery the respondents were 
at Baltimore entitled to receive the freight 
money, which was to be paid to them by vir- 
tue of the contract entered into by them at 
the Chincha Islands. Freight therefore was 
carried by the services of the seamen on board 
the Palestine. Without their services at the 
pumps during the time the ship was leaking 
badly, and the other services which they per- 
formed on the voyage from Callao to Pernam- 
buco, the ship and cargo would have been 
lost. The respondents would have lost their 
ship, and they would also have lost their right 
to demand freight By such efforts the ship 
was carried in safety to Pernambuco, and the 
respondents have saved their freight. The 
wages' of the seamen should therefore be paid; 
and the libellant, being one of such seamen,^ 
is entitled to receive his wages according to' 
the terms of the contract entered into by hhn. 
To deprive seamen of theb wages under such 
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circmnstances would lie against sound policy 
and equity; no case has been cited to au- 
thorize any such harsh rule. 

It is further contended on the part of the 
respondent, that If there was ever a claim for 
wages on the part of the libellant, that dahn 
has been satisfied and discharged by the pay- 
ment to ^^m of a certain sum, which on the 
15th day of May, 1854, he received at Per- 
nambuco; that that payment was an accord 
and satisfaction of any claim which the libel- 
lant may have had; and that the writing which 
he executed was a discharge of the same. 
The Palestine, in pursuance of the recommen- 
dation of the surveyors, was sold at Per- 
nambuco. The libellant received from the 
counsel a certain portion of the net proceeds 
of the ship, and executed a writing which 
shows the object of the payment and the pur- 
poses for which it was made, as expressed 
in the writmg. "The money received by the 
libellant from the consul was "in full of my 
proportion of the net proceeds of the ship Pal- 
estine, condemned and sold at Pemambuco 
for wages due as 2d mate of said vessel." 
•The libellant, for his wages, had a claim 
agahist the ship and against the respondents. 
The money received by him was not in full 
of all claim of wages against the respondents; 
it has no such operation. It operated only to 
discharge his lien against the ship and the 
proceeds thereof. By discharging his lien on 
the ship and 4ts proceeds, the libelant did not 
discharge his claim against the respondents. 
A lien may be discharged without diseharghig 
the claim upon which the -lien Is founded; and 
a, valid claim against a party is not affected 
Dy the discharge of a lien given by law to 
htm for the security of such valid claim. The 
money therefor received by the libelant from 
the consul at Pemambuco, and the vsriting 
then executed by him, did not discharge any 
■claim which the libellant- had agamst the re- 
spondents, and was not an accord and satisfac- 
tion of the same. The effect of the writing 
» was only to discharge his lien upon the ship 
and its proceeds, and the payment made to 
him was only effective to discharge such lien, 
and reduce the claim which the libellants had 
against the respondents. 

The decree therefore must oe in favor of the 
libellant; and it is referred to a commissioner 
to ascertahi and report the amount due him; 
and in fixing the amount, the commissioner 
win allow wages to the libellant from Aug. 
21 to Oct 30, 1850, at the rate of ?75 per 
month, from the said Oct. 30 to Dee. 31, at the 
rate of §30 a month, and from the last men- 
tioned date to May 15, 1851, the time when he 
was discharged by the captain, at the rate of 
§35 a month. The commissioner will also al- 
low the libellant for the time necessary for 
his return home after he was so discharged, 
and for his necessary expenses in returning, 
two months' additional pay, to wit, $70. An 
allowance of this character is made by the 
jioiurt even when there can be no allowance 
for the extra wages, as given by the act of 



congress upon the voluntary -salt of a ship 
in a foreign port The Dawn [Case No. 3,666]. 
From the aggregate of these several sums, 
the commissioner will deduct the payments 
which have been made to the libellant, and 
report the balance in his favor at six per cent 
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Case No. 17,103. 

WALLACE V. TAYLOR et aL 

[1 Cranch, O. O. 393.] i 

Circuit Court, District of Columbia. April 
Term, 1807. 

EQDiTr Pleading— Amekdments. 

A material amendment of a bill, after answer, 
must be on payment of all costs, including the 
solicitor's fee. 

Chancery attachment Motion to amend 
the bill, after answer of Marine Insurance 
Company denying funds in their hands. 

Mr. Taylor, for plaintiff. The amendment 
is to state spedaUy a loss of F. S. Taylor's 
vessel or goods, so as to get a specific answer 
as to the particular circumstances of the in- 
surance and loss. The amendment was grant- 
ed on payment of all costs, including solic- 
itor's fee, and the cause sent to the rules. The 
same order in Wilson v. Same and Hartshome 
& Taylor v. Same. 
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Case No. 17,104. 

WALLAMET FALLS 0. & L. CO. v. 
KITTREDGE. 

[10 phi. Leg. News, 122; 5 Reporter, 425.] 2 

Curcuit Court, D. Oregon. Dec. 17, 1877. 

DissoLUTioK OF Corporation — ^Windincj up 
Business. 

1. Section 19 of the corporation act of Ore- 
gon QLiaws, p. 538) empowers the majority of 
ihe stockholders to authorize the dissolution of 
the corporation, "and the settling of its busi- 
ness and disposition of its property and dividing 
of its capital stock, in any maimer it may see 
proper." Hdd, that the authority to the di- 
rectors to dissolve the corporation, carried with 
it the incidental power to collect and distribute 
its assets and wind up its affairs. 

2. A vote of the directors declaring the cor- 
poration dissolved, only operates to prevent it 
from engaging in new business, but the cor- 
poration continues to Kiist notwithstanding 
the declaration of dissolution, for the purpose 
of collecting and distributing its assets and 
winding up its affairs. 

[This was an action by the Wallamet Falls 
Canal fe'Lock Company against Jonathan. Eat- 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 

2 [5 Reporter contains only a partial report.] ' 
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tredge to recover damages. Heard on demur- 
rer to defendant's plea. See Case No. 17,103.] 

William Strong, for plaintiff. 
Charles B. Upton, for defendant 

DEADY, District Judge. The plaintifE al- 
leges that the defendazit is indebted to it upon 
a bond given by himself and others to secure 
the performance of a contract to build its 
locks and canal at the Falls of the Wallamet, 
in 1871. The defendant in his amended an- 
swer pleaded in abatement of the action that 
since the commencement thereof the plaintiffi 
at a meeting of its stockholders duly "author- 
ized the dissolution of said corporation with- 
out authorizing or" providing for settling its 
business; the said corporation thereby ceased 
to exist." Upon demurrer to this defense it 
was held that a vote of the stockholders did 
not dissolve the corporation, but that the act 
of the dissolution must proceed from the di- 
rectors; and the defendant had leave to 
amend. See [Case No. 17,105]. 

The amended plea alleges that the plaintiff 
by the act of its directors done in pursuance 
of a majority vote of its stockholders became 
and was duly dissolved and thereby ceased 
to exist without said vote "authorizing or pro- 
viding for settling its business." The plain- 
tiff demurs to the plea because the facts stat- 
ed do not constitute a defense to the action. 
Section 19 of the corporation act of this state 
(Laws, p. 528) provides that any corporation 
organized under that act, "may at any meet- 
ing of the stockholders, * * * by a vote 
of the majority of the stock of such corpora- 
tion * * * authorize the dissolution of such 
corporation and the settlement of its business, 
and disposing of its property and dividing of 
its capital stock in any manner it may see 
proper." 

The plea does not conclude that by reason 
of the facts stated therein this debt became 
and is extinguished, but upon the argument 
of the demurrer it was maintained by coimsel 
for the defendant that such was the legal ef- 
fect of the transaction. 

The argument for the plea is that the stock- 
holders may vote to authorize the dissolution 
of a corporation without at the same time au- 
thorizing a settlement of its business, a dispo- 
sition of its property or division of its capital 
stock; and, that in such case, if the corpora- 
tion is dissolved by the directors in pursuance 
of such authority its debts are extinguished 
and its property escheats to the state or re- 
verts to the grantors. At common law, upon 
the death or dissolution of a corporation its 
real property reverted to the donors, and its 
personal property escheated to the king, while 
the debts due to and from it were thereby ex- 
tinguished and all actions pending for or 
against it at the time, abated. Aug. & A. 
Corp. §§ 179, 195. 

This doctrine had its origin when corpora- 
tions were either mtmicipal or ecclesiastical 
and being dissolved for non-use or abuse of 



their powers, their real property, which was 
usually acquired as a donation to public or 
pious uses, was held to revert, upon the cessa- 
tion of the use to the donors and their per- 
sonal property to escheat to the king for want 
of owners. In these cases there were no 
stockholders or natural persons who were en- 
titled, ecLuitably or otherwise, to the assets of 
the deceased corporations, and as in the case 
of an individual dying without heirs, the per- 
sonalty went to the king; but to prevent the 
realtj- from escheating to the king, it was 
held to revert to the donor upon the theory 
that the grant being made to the corporation 
for a public or pious use was made only for 
its life: Aug. & A. Corp. § 195. But this 
rule, so far as the modem business and com- 
mercial corporation is concerned, has become 
practically obsolete. Its unjust operation up- 
on the rights of creditors and. stockholders has 
been generally prevented by statute. And in 
equity the assets of such a corporation which 
represent not the donations of the prince or 
its pious founder, but the contributions of its 
stoeldiolders are held, independent of statute 
to constitute a trust fund into whosesoever 
hands they may come for the benefit of cred- 
itors and stockholders: Ourran v. Arkansas, 
15 How. [56 U. S.] 311; Bacon v. Robertson, 
IS How. [59 U. S.] 480; 2 Kent, Comm. 307, 
n. a; Ang. & A. Corp. § 779a. 

Admitting, however, that in the absence 
of any statute provision to the* contrary, the 
common law rule— that the civil death of a 
corporation extinguishes all debts due to or 
from it— still applies to actions at law, yet 
it being manifest that corporations like the 
plaintiff are not within the reason of the 
rule, and that the same has been generally 
superseded by legislation, the provisions of 
section 19, supra, ought to be so construed, 
if possible, as to keep the ease out of the 
rut of what Chancellor Kent (supra) calls 
the now "obsolete and odious" rule of the 
common law and accomplish the manifest 
purpose of the legislature,— that is, to allow 
a corporation to terminate its ^stence and 
collect and distribute its assets in its own 
name, whenever and in any manner the 
stockholders may deem best. 

Now this plea of the defendants does not 
allege that the act, resolution or proceeding 
of the directors dissolving this corporation 
did not provide for tiie collection of its as- 
sets, including this debt But if it is assum- 
ed that unless the vote of the stockholders 
expressly authorized such collection as well 
as the dissolution, the directors could not 
provide for the former, although they might 
declare the dissolution. Upon this view of 
the matter, which seems to be based upon 
the idea that the dissolution, settlement of 
business, disposition of pro'i>erty and division 
of capital provided for in the statute, axe 
distinct and independent subjects, the more 
reasonable conclusion seems to be that the 
stockholders cannot authorize a dissolution 
of the corporation unless they also expressly 
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authorize the settlement of its business, etc- 1 

But I think the most reasonable and prac- 
tical construction of the section is that the 
power to authorize the settlement, disposi- 
tion and division mentioned is a mere ampli- 
fication or unfolding of the power to au- 
thorize the dissolution, which has been in- 
serted therein out of abundance of caution; 
and that the stocliholders may authorize the 
directors to dissolve the corporation, and 
that by a necessary implication such au- 
thority gives them power to provide for the 
winding up of its affairs. The authority to 
dissolve the corporation implies the power 
to provide for the necessary consequences of 
such dissolution— the collection and distribu- 
tion of its assets among its creditors and 
stockholders according to their respective 
rights. But the stockholders may, if they 
see proper, go farther and prescribe the 
mode of doing this, subject of course to the 
legal rights of such creditors and stockhold- 

The rights of creditors are to be considered 
In this matter as well as those of the corpo- 
ration or stockholders. A corporation may 
be largely in debt, and its stockholders may 
be liable to it for a like amount upon their 
subscriptions to the capital stock. The stat- 
ute ought not to be construed so as to per- 
mit the stockholders to secure the dissolu- 
tion of the corporation without the settle- 
ment of its business, and thereby extinguish 
this indebtedness, to the manifest wrong and 
Injury of the creditors and their own unjust 

gain. 

It is very doubtful whether a corporation 
can be dissolved outright under this section 
—at least, unless the scheme or declaration 
of dissolution provides completely and ef- 
fectually for the full and just settlement of 
its affairs. The object of the section 's to 
enable the stockholders of a corporation to 
bring its business to a close before the ex- 
piration of the time for which it was in- 
corporated, without incurring the penalty or 
inconvenience of forfeiture for non-user. In 
the absence of any specific directions to the 
contrary, the dissolution takes effect at once 
only so far as to deprive the corporation of 
the power of engaging in new business; but 
for the purpose of completing unfinished 
business and wmding up its affairs, it con- 
tinues to exist as long as may be -necessary, 
or until it expires by lapse of time, or Is 
declared dissolved by the judgment of a com- 
petent court. 

In conclusion, 1 think this plea bad: (1) 
Because it does not appear therefrom but 
that the directors upon providing for the dis- 
solution of the corporation, also specifically 
provided for the prosecution of this action 
and the disposition of any judgment that 
might be obtained in it; and (2) because, 
even if it appeared that no special provision 
was made concerning this claim the corpo- 
ration continues to exist, notwithstanding 
the declaration of dissolution for the purpose 
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of collecting and distributing its assets and 
winding up its affairs. The demurrer is 
sustained. 
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WALLAMET FALLS C. & L. CO. v. 
KITTBIDGE. 

[5 Sawy. 44; 3 Reporter, 104; 10 Chi. Leg. 

News, 113; 24 Int. Kev. Rec. 142; 1 San 

Fran. Law J. 259.] i 

Circuit Court, D. Oregon. Dec. 10 and 17, 

1877. 

Dissolution op Cobpokation — Sospbnsion or 
BosiNESs — Dissolution — Winding vf. 

1. The corporation act of Oregon, § 16 (Laws 
Or. p. 528), declares that if any corporation 
shall neglect and cease to carry on its busi- 
ness for any period of six months, its cot- 
porate powers shall cease. Held, that such neg- 
lect did not terminate the existence of the cor- 
poration as by lapse of time, but that it was a 
cause of forfeiture of the corporate privileges 
of which no one but the state could complain 
or take advantage. 

[Cited in Re Brooklyn El. B. Co., 12o N. Y. 
441, 26 N. E. 475.] 

2. The corporation act aforesaid (section 19) 
provides that a majority of the stocltholders 
mav authorize the dissolution of a corporation. 
Held, that a vote of the stockholders, author- 
izing a dissolution, did not of itself dissolve 
the corporation, nor compel the directors to do 
so, and liiat the act of dissolution must proceed 
from the directors, who alone can exercise the 
corporate powers. 

[Distinguished in Wells v. Oregon Ry. & 
Nav. Co., 15 Fed. 565. Cited in Powell v. 
Oregonian Ry. Co., 38 Fed. 189.] 

[Cited in Strong v. McCagg, 55 Wis. 629, 
13 N. W. 89S-] 

3. Section 19 of the corporation act of Ore- 
gon (Laws Or. p. 538) empowers the majority 
of the stockholders to authorize the dissolution 
of the corporation "and the settling of its busi- 
ness and disposition of its property and dividing 
of its capital stock in any manner it may see 
proper." Held: (1) That the authority to the di- 
rectors to dissolve the corporation carried with 
it tiie incidental power to collect and distribute 
its assets and wind up its affairs; and (2) tliat 
a vote of the directors declaring lie corporation 
dissolved only operates to prevent it from en- 
gaging in new business, but the corporation 
continues to exist, notwithstanding the declara- 
tion of dissolution, for the purpose of collecting 
and distributing its assets and winding up ite 
affairs. 

Action [by the Wallamet Falls Canal & Lock 
Company against Jonathan Kittridge] upon a 
bond to secure the performance of a contract. 

William Strong, for plaintiff. 

Charles B. Upton, for defendant. 

DEADY, District Judge. The plaintiff is a 
corporation formed under the laws of Oregon, 
to construct a canal and locks at the Wal- 
lamet Falls, near Oregon City. The defend- 
ant is a -citizen of California and a party with 
F. L. A. Ploche, John Morris, E. N. Robinson, 
and A. H. Jordan, to a bond given on March 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 5 Reporter, 104, 
and 24 Int. Rev. Rec. 142, contain only partial 
reports.] 
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20, 1871, conditioned for the performance of a 
contract of the same date, between the plain- 
tiff and said Morris, Robinson and Jordan, 
for the construetiou of said work by the lat- 
ter. The contractors having failed, as it is 
alleged, to complete the canal and Jocks ac- 
cording to the contract, this action was 
brought on September 7, 1874, against the de- 
fendant to recover the penalty of said bond, 
—thirty thousand dollars. Among other de- 
fenses, the amended answer, filed May 17, 
1876, contains the following: 1. That since 
the commencement of this action, the plaintiff, 
at a meeting of its stockholders, called for that 
purpose, "authorized dissolution of said corpo- 
ration without authorizing or providing for 
settling its business, and said corporation has 
thereby ceased to exist," 2. That on May 1, 
1876, the plaintiff ceased to carry on the busi- 
ness for which it was formed, and has not 
since transacted or carried on any of such 
business, and has ceased to exist. 

The plaintiff demurs to these pleas as not 
constituting a defense to the action. The 
first of them is founded upon section 19 of 
the corporation act (Laws Or. p. 528), which 
provides that a corporation, at a meeting of 
its stockholders, called for such purpose, may, 
by a vote of the majority of its stock, among 
other things, authorize the dissolution of such 
corporation and the settling of its business 
and the disposing of its property and dividing 
its capital stock in any manner it maj^ see 
proper. The second plea is founded on sec- 
tion 16 of said act (Laws Or., supra), which 
provides that if any corporation organized 
thereunder, "shall for any period of six 
months after the commencement of its busi- 
ness, neglect and cease to carry on the same, 
its corporate powers shall also cease." 

It is admitted by counsel for the defendant 
that a forfcitm^e of the plaintiff's corporate 
powers cannot be set up to defeat this action. 
But it is claimed that the non-existence of a 
corporation may always be pleaded to an ac- 
tion professed to be brought by it; as that it 
was never duly created or had ceased to ex- 
ist by lapse of time; and that under the pro- 
vision cited from section 16, supra, whenever 
a corporation neglects to use its powers for 
any one period of six months it ceases to ex- 
ist, the same as if its corporate life had then 
expired by lapse of time. But in my judg- 
ment the language— "its corporate powers 
shall cease," is the substantial equivalent of 
the phrase "its corporate powers shall be for- 
feited." In either case the statute does not 
execute itself. An inquiry must be made to 
ascertain whether the corporation has kept 
the conditions subsequent upon which its crea- 
tion was authorized and permitted. , If there 
has been a failure to keep any such condition 
no one can allege it or take advantage of it 
but the state which created or authorized the 
corporation. In this respect a corporation is 
like an estate in fee. If a condition subse- 
quent is annexed to such an estate, no one 
but the grantor or his successors can take ad- 



vantage of its non-performance. Sehulenberg 
v. Harriman, 21 Wall. [88 U. S.] 63. Upon 
the question of whether the words— "its corpo- 
rate powers shall cease," import a forfeiture 
of the corporate existence rather than an ac- 
tual termination of the same, as by lapse of 
time, the case of Frost's Lessee v. Prostburg 
Coal Co., 24 How. [65 TJ. S.] 283, is in point. 
There the law provided that in case four fifths 
of the capital stock of a corporation became 
concentrated in the hands of less than five 
persons "the corporate powers and privileges 
shall cease and determine," and it appearing 
that the stock of the corporation defendant 
was so owned, the court held that it was a 
cause of forfeiture of which a private party 
could not take advantage; saying, "That is 
a question for the sovereign power, which 
may waive it or enforce it at its pleasure." 
In Chesapeake & O. Canal Co. v. Baltimore 
& O. E. Co., 4 Gill & J. 1, it was held that a 
violation of a provision in a charter of a cor- 
poration, to the effect that on a breach of a 
certain condition such corporation should not 
be entitled to any privilege under the act of 
incorporation, and that all its interest there- 
under should be forfeited and cease, did not 
ipso facto work a dissolution of the corpora- 
tion. See, also, to the same effect. People v. 
President, etc., of Manhattan Co., 9 Wend. 
382; Bradt v. Benedict [17 N. Y.] 93; Micldes 
V, Rochester City Bank, 11 Paige, 118. That 
this provision in section 16, supra, concerning 
the non-user of corporate powers, is a condi- 
tion subsequent and not a limitation upon the 
existence of the corporation, is further shown 
by the Code of Civil Procedure, which pro- 
vides (section 353, subd. 3) that an action may 
be maintained in the name of the state "for 
the purpose of avoiding the charter or annul- 
ling the existence of such corporation, « * » 
whenever it has forfeited its privileges or 
franchises, by failure to exercise its powers." 
Here, the state has provided a direct judicial 
proceeding to annul the existence of a corpo- 
ration which has failed to exercise its powers 
for such a period and under such circum- 
stances as causes a forfeiture of its privileges 
—the very case described in section 16, supra. 
Indeed, this declaration of the statute is sim- 
ply intended to define and make certain what 
kind and duration of neglect or non-user of 
the corporate powers shall be a sufficient 
cause of 'their forfeiture. Without the stat- 
ute the question in each case was involved in 
the uncertainty of determinmg whether, under 
all the circumstances, the neglect was willful 
and material. Ang. & A. Corp. p. 776. But 
now the statute furnishes a certain and pre- 
scribed rule. A neglect to exercise the pow- 
ers of the corporation for six months works a 
forfeiture without reference to the cause or 
consequence of such neglect But this action 
can only be brought in the name of the state 
and upon leave granted by the judge of the 
ccurt. Neither the forfeiture nor the fact of 
non-user can be set up lay a private person 
for any purpose. It must first be judicially 
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ascertaiiied and declared on the complaint of 
the state. Ang. & A. Corp. § 777. The de- 
murrer to this defense is sustained. 

The first of these defenses is also had. A 
majority of the stock at a stockholders' meet- 
ing may authorize the dissolution of the corpo- 
ration; hut I do not think they can or there- 
by do dissolve it or compel the directors to do 
so. The power of dissolution, like the other 
powers of the corporation, are vested in the 
directora and exercised by them. Laws Or. 
p. 526, § 9. True, the exercise of tliis power 
by the directors must first be authorized by 
the stockholders, but a dissolution does not 
result from such authorization, or necessarily 
follow it. It may be made with a view of 
meeting future contingencies, and in any event 
it must depend upon the subsequent action of 
the directors, who may, for any reason suffi- 
cient to themselves, decline or forbear to use 
the authority conferred upon ttiem^ by the 
stockholders. If B. authorizes A. to execute 
a deed it is not thereby executed. The au- 
thority and the execution of it are distinct 
Both the vote of the stockholders and the ac- 
tion of the directors are necessary to produce a 
dissolution of the corporation; but the im- 
mediate act of dissolution must proceed from 
the directors. The inconvenience, if any, of a 
disagreement between the stockholders and di- 
rectors upon the necessity or expediency of a 
dissolution, can be remedied at the annual 
election of dhrectors, when the majority of the 
stockholders may choose a board who wiU con- 
form to their wishes in the matter. 

December 17, 1877. The defendant having 
amended his said first plea, upon a demurrer 
thereto the same was held insufficient. 

DEADY, District Judge. The amended 
plea alleges that the plamtiff, by the act of 
its directors doife in pursuance of a majority 
vote of its stockholders, became and was duly 
dissolved and thereby ceased to exist without 
said vote "authorizing or providing for set- 
tling its business." The plea does not conclude 
that by reason of the facts stated therein 
this debt became and is extinguished, but up- 
on the argmnent of the demurrer it was main- 
tained by counsel for the defendant that such 
was the legal effect of the transaction. The 
argument for the plea is, that the stockholders 
may vote to authorize the dissolution of a cor- 
poration without at the same time authorizing 
a settlement of its business, a disposition of 
Its property or division of its capital stock; 
and, that in such case, if the corporation is 
dissolved by the directors hi pursuance of 
such authority, its debts are extinguished and 
its property escheats to the state or reverts 
to the grantors. At common law, upon the 
death or dissolution of a corporation its real 
property reverted to the donors and its per- 
sonal property escheated to the king, while the 
debts due to and from it were thereby extin- 
guished and all actions pendhig for or against 



it at the time, abated. Ang. & A. Corp. §§ 
179, 195. This doctrine had its origin when 
corporations were either municipal or ecclesias- 
tical, and bemg dissolved for non-use or abuse 
of their powers, their real property, which was 
usually acquired as a donation to public or 
pious uses, was held to revert, upon the cessa- 
tion of the use, to the donors and their per- 
sonal property to escheat to the king for want 
of owners.' In- these cases there were no 
stockholders or natural persons who were en- 
titled, equitably or otherwise, to the assets 
of the deceased corporations, and, as in the 
case of an individual dying without hens, the 
personalty went to the king; but to prevent 
the realty from escheating to the king, it was 
held to revert to the donor upon the theory that 
the grant being made to the corporation for a 
public or private use, was made only for its 
life. Ang. & A. Corp. § 195. But this rule so 
far as the modem business and commercial 
corporation is concerned, has become prac- 
tically oljsolete. Its unjust operation upon the 
rights of creditors and stockholders has been 
generally prevented by statute. And in equity 
the assets of such a eorpoi-ation which repre- 
sent not the donations of the prince or its 
pious founder, but the contributions of its stock- 
holders are held, independent of statute, to 
constitute a trust fund Into whosesoever hands 
they may come for the benefit of creditors 
and stockholders. Ourran v. Arkansas, 15 
How. [56 "0. S.] 311; Bacon v. Robertson. 18 
How. [59 U. S.] 480; 2 Kent, Oomm. 307a; 
Ang. & A. CJorp. § 779a. 

Admitting, however, that in the absence of 
any statute provision to the contrary, the com- 
mon law rule, that the civil death of a corpo- 
ration extinguishes all debts due to or from it, 
still applies to actions at law, yet it being 
manifest that corporations like the plaintiff 
are not within the reason of the rule and that 
the same has been generally superseded by 
legislation, the provisions of section 19, supra, 
ought to be so construed, if possible, as to 
keep the case out of the rut of what Chan- 
cellor Kent, calls the now "obsolete and odi- 
ous" rule of the common law and accomplish 
the manifest purpose of the legislature, that is, 
to allow a corporation to terminate its exist- 
ence and collect and distribute its assets in its 
own name, whenever and in any manner the 
stockholders may deem best Now this plea 
of the defendants does not allege that the act, 
resolution or proceeding of the directors dis- 
solving this corporation did not provide for 
the collection of its assets, including this debt 
But it is assumed that unless the vote of fSe 
stockholders expressly authorized such collec- 
tion as weU as the dissolution, the directors 
could not provide for the former, although 
they might declare the dissolution. Upon this 
view of the matter, which seems to be based 
upon the idea that the dissolution, settlement 
of busmess, disposition of property and di- 
vision of capital provided for in the statute, 
are distinct and independent subjects the more 
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reasonable conclusion seems to be that the 
stockholders cannot authorize a dissolution of 
the corporation unless they also espressly au- 
thorize the settlement of its business, etc. But 
I think the most reasonable and practical con- 
struction of the section is, that the power to 
authorize the settlement, disposition and di- 
vision mentioned is a mere amplification or 
unfolding of the power to authorize the dis- 
solution, which has been inserted* therein out 
of abundance of caution, and that the stock- 
holders may authorize the directors to dissolve 
the corporation, and that by a necessary impli- 
cation such authority gives them power to pro- 
vide for the winding up of its affairs. The 
authority to dissolve the corporation implies 
the power to provide for the necessary conse- 
quences of such dissolution, the collection and 
distribution of its assets among its creditors 
and stockholders according to their respective 
rights. But the stockholders may, if they see 
proper, go farther and prescribe the mode of 
doing this, subject of course to the legal rights 
of such creditors and stockholders. The rights 
of creditors are to be considered in this matter 
as well as those of the corporation or stock- 
holders. A corporation may be largely in debt, 
and its stockholders may be liable to it for a 
like amount upon their subscriptions to the 
capital stock. The statute ought not to be 
construed so as to permit the stockholders 
to secure the dissolution of the corporation 
without the settlement of Its business, and 
thereby extinguish this indebtedness, to the 
manifest wrong and injury ot the creditors 
and their own unjust gain. 

It is very doubtful whether a corporation 
can be dissolved outright imder this section, 
at least unless the scheme or declaration of 
dissolution provides completely and effectually 
for the full and just settlement of its affairs. 
The object of the section is to enable the stock- 
holders of a corporation to bring its business 
to a close before the expiration of the time 
for which it was incorporated, without incur- 
ring the penalty or inconvenience of forfeiture 
for non-user. 'In the absence of any specific 
directions to the contrary, the dissolution takes 
effect at once only so far as to deprive the 
corporation of the power of engaging in new 
"business; but for the pm-pose of completing 
unfinished bushiess and winding up its affairs, 
it continues to exist as long as may be neces- 
sary, or until it expires by lapse of time, or is 
dedared dissolved by the judgment of a com- 
petent court 

In conclusion, I think this plea bad: (1) 
Because It does not appear therefrom but that 
the directors upon providing for the dissolu- 
tion of the corporation, also speeificaUy pro- 
vided for the prosecution of this action, and 
the disposition of any judgment that might 
be obtained in it; and (2) because, even if 
It appeared that no special provision was made 
concerning this claim, the corporation contin- 
ues to exist, notwithstanding the dedaiation 
of dissolution for the purpose of collecting and 



distributing its assets ajid winding up its af- 
fairs. The demurrer is sustained. 

[Subsequently the plaintifE demurred to an 
amended plea, which demurrer was sustained. 
See Case No. 17,104.] 
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WALLAMET R. T. CO. v. OREGON S. 
N. CO. 

[9 Chi. Leg. News, 73.] 

District Court, D. Oregon. 1876. 

Collision ijt Fog— Speed— Signals— Damages — 
Rules— ifiFFEOT op Pardon on Witness. 

1. The damages caused by a collision when 
both boats are in fault must be divided between 
them. 

2. A boat shoiild be run in a fog at moderate 
speed, and with caution^ 

3. A boat which has missed its landing in a 
fog, and is turning around to return to it in 
the fair way of other boats navigating the riv- 
er, ought to blow three whistles, as provided in 
rule 10 of pilot rules. 

4. What is a fog signal? 

5. A pardon does not restore the credit of a 
person convicted of an infamous crime, and 
therefore such a person is not a witness entitled 
to full credit 

In admiralty. 

WiUiam H. Efflnger and Richard Williams, 
for libellant 

Wm. Strong and Frederick Strong, for re- 
spondent. 

DEADY, District Judge. During the au- 
tumn of 1874, the libellant and the respondent 
were engaged in running competitive lines of 
steamboats on the waters of the Wallamet 
and Columbia rivers, between Portland and 
Astoria. On the morning of October 29, 1874, 
the Josie McNear, belonging to the respond- 
ent and the Wallamet Chief, belonging to the 
libellant, started from Portland for Astoria. 
The Chief is a light-built, stem-wheel boat 
about 130 feet in length, while the McNear is 
a heavy, disconnected, double engine, side- 
wheel boat about 109 feet in length, with a 
solid bow and very strongly built. The usual 
time of starting from Portland was 6 a. -m., 
but on this occasion the McNear started about 
ten minutes, and the Chief about 35 minutes 
behind time. The latter was delayed on ac- 
count of not reaching her wharf the night be- 
fore, on her trip from Astoria, until 12 o'clock. 
The cause of the delay of the McNear was 
trifling and immaterial. The wh'arfs from 
whieli the boats started were some distance 
apart, that of the Chief being farthest up the 
river. In going to Astoria, she would pass 
immediately in front of the McNear's wharf. 
The morning was foggy, so that at times it 
was necessary to run with a compass; but 
most of the time the banks of the river could 
be sufficiently distinguished to make the use 
of the compass unnecessary. As a rule, the 
fog was thicker immediately upon the sur- 



[29 Fed. Cas. page 89] 



face of the water than above it until the time 
of the collision, Tvhen it began to rise. Both 
vessels -were in the habit of calling at St. 
John, a place on the right bank of the Wal- 
lamet, about five or six miles below Portland, 
On this occasion the McNear had a passenger 
for St. John, and reached the place a few 
minutes after 7 o'cloct, but passed the wharf 
without being aware of It The sight of tiie 
barrel factory above the wharf apprised the 
master of his mistake, when he stopped his 
engines, and let his boat run out her way, and 
then blew a blast upon his whistle to signify 
his intention to land, and turned up stream, 
backing upon one wheel, and going ahead up- 
on the other. As the McNear headed up 
stream, she was about 100 feet from the St 
John shore, and about 200 yards below the 
St John wharf. 

The Chief followed the McNear down the 
river without seeing or hearing her, until 
about a mile above St John, when her master 
heard the landing whistle of the latter, and 
very naturally supposed that the McNear was 
about to land at SpringviUe, a place on the 
left bank of the river, and about % of a mile 
below St. John. The Chief had neither freight 
nor passengers to discharge at St. John, but 
as usual bore in for the wharf as she passed, 
so that she might land readily and take on 
whatever might be there for her, if anything. 
On this morning, she came to the wharf at a 
speed of 6 or 7 miles an hour, and about 150 
feet out in the stream. There was nothing on 
the wharf for her, and she did not attempt to 
land. Just here, the master of the Chief 
"sighted" the McNear about 200 yards ahead, 
but made the mistake of supposing that she 
was going from him. With that, he gave one 
blast of his whistle to signify his intention to 
pass to the right, and started ahead under f\ill 
steam— about 12 or 14 miles an hour. When 
within about 200 feet of the McNear the mas- 
ter of the Chief discovered his mistake, and 
observed that the former was meeting him 
Instead of going from him. He immediately 
gave the signal to reverse the engine and 
commenced backing. 

The master of the McNear heard the whistle 
of the Chief to pass to the right, but made no 
reply to it, and testifies that he took it for a 
fog whistle. After turning up stream the Mc- 
Near continued in motion and headed for the 
wharf. In this position, assuming that she 
was going down stream, as the master of the 
Chief supposed, she would appear to be going 
away from "the bank and widening the space 
between herself and the east shore, over 
which the Chief intended to pass. When the 
boats were within about fifty feet of one an- 
other, the McNear blew tVvo whistles to sig- 
nify her intention to pass to the right, to which 
the Chief made no response. At the same 
time she commenced backing. But it was 
then too late to prevent the collision, and the 
only thing to be done by either party was to 
lessen the force of it by backing the engines. 
Both boats were stiU moving forward when 
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they came in contact. The bow of the Mc- 
Near struck the port bow of the Chief about 
sis feet back of the stem, and cut her down 
to the water line for a distance of about twen- 
ty feet. At the time both boats were pointing 
towards the east shore, the McNear more so 
than the Chief, The force of the blow turned 
the bow of the McNear down stream, so that 
she was almost at right angles with the bank: 
She immediately backed ofO into the stream 
and then proceeded to the wharf, where it was 
found she was not materially injured. The 
Chief's bow was also turned toward the sliore 
by the blow. She was immediately run on to 
the bank, but her master thinking that her 
bulkheads would keep her afloat, started 
back for Portland, But a short distance 
above St John it was found she was sinking*, 
and she was beached. Afterwards she was 
raised, taken to Portland and repaired. 

Upon this state of facts I think both ves- 
sels are to blame, and the result of the col- 
lision must be borne between them. The re- 
mote cause of the trouble doubtless lay in the 
fact that the boats belonged to rival lines, and 
were then running in opposition to one an- 
other. ' 

When the master of the Chief "sighted" 
the McNear there was considerable fog on 
the river, so muoh so that he mistook her 
stern for her bow at a distance of 200 yards 
—not a very great mistake probably— but 
enough to show that there was a necessity 
for careful and slow running on account of 
the fog. The master of the Chief was en- 
titled to pass on the right, whether the Mc- 
Near was going up or down stream, and 
therefore he gave the proper signal— one 
blast of his whistle. See Rev. St § 4233, 
Rule 18; and roles 1 and H of pilot rules of 
Jan. 1, 1872. But I do not think he was jus- 
tified under the circumstances in attempt- 
ing to pass her at the rate of speed he did. 
He was in a fog and should have proceeded 
at a moderate rate of speed, as provided by 
rule 21 of section 4233 supra- at least until 
he was near enough the McNear to be cer- 
tain of her movements and direction. It 
seems to me that he was also lacking in dili- 
gence and attention when he ran 400 feet 
after he started to pass the McNear, and to 
within 200 feet of her before he discovered 
his mistake in supposing that she was going 
away from him, when the fact was she was 
approaching him with her bow inclined to 
the shore and across the line of his direction. 

It is probable that he was so elated with 
the idea of overtaking and passing a rival 
who had left him behind that morning, un- 
der the impression that by reason of the As- 
toria accident he would be unable to make 
this trip, that he forgot or disregarded the 
fact that he was running in a fog in the 
proximity of another boat, and that his first 
duty was to navigate the Chief safely and 
avoid the chances of a collision with the 
McNear. If the McNear had been going 
down stream and moving out from the bank, 
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as lie supposed, the Chief might have passed 
her with, safety. But in this supposition, 
however plausible, the master of the Chief 
was in error. Had there been no fog, and 
had he kept a diligent lookout, he could not 
have made the mistake of supposing that the 
MeNear was going from him when she was 
approaching him, with no object between 
jthem, until she came within 200 feet of him. 
But because the utmost diligence will not 
prevent mistakes, as to the character, dis- 
tance and motion of objects in a fog, the 
law very properly requires that a vessel un- 
der such circumstances shall be run at a 
moderate rate of speed and with caution. 
When the master of the Chief, having 
"sighted" the MeNear 200 yards below him 
on the right side of the river, crowded on all 
steam and undertook to pass her without 
having a reply to his signal, and did not ob- 
serve until he came within 200 feet of her, 
that the MeNear, instead of going away from 
him was meeting him, "head and head," he 
was guilty of misconduct and negligence 
that directly contributed to this collision. 

The conduct of the master of the MeNear 
w-as also seriously a fault. He was aware 
of the delay of the Chief in reaching her 
wharf night before, and he had every rea- 
son to know, that if she was on the route 
that morning at all, she was somewhere be- 
hind him. In his testimony he undertakes 
to give impression he had upon the subject 
in the following contradictory statement. 
Speaking of the single whistle of the Chief 
which she gave when her master "sighted" 
the MeNear, he says: "It was the first inti- 
mation I had that the Chief was coming our 
way behind me. I knew that she was dis- 
abled the night before— that is, I knew she 
got up late, and had paid but little attention 
to her supposing she was ahead of me, as 
we were a little late." 

He also knew that there was no boat be- 
longing to any regular line on that river, 
that would be expected to be found ascend- 
ing it at that place, anywhere near that time 
of day, and that therefore his landing whistle 
as he was descending the river below St. John 
would naturally give the impression to boats 
behind him that he was descending the river 
and about to land at Springville. Having 
missed his landing at St. John, as he might 
under the circumstances without serious 
fault, and gone some distance below and 
whistled to land, when he commenced turn- 
ing up stream, in the fair way of descending 
steamers, there being at the time a fog on 
the river, which he testifies prevented him 
from seeing the Chief at a greater distance 
than 250 feet, he should have signified his 
condition by three distinct blasts of his 
whistle, as provided in rule 10 of the pilot 
rules aforesaid. But, at all events, when he 
heard the single whistle of the Chief to pass 
to the right, he should have answered it, 
and put his wheel to port, and then the boats 
might have passed without collision. 



But the respondent maintains that the mas- 
ter of the MeNear did answer the Chief's sig- 
nal to pass to the right, and such is his testi- 
mony. He also swears tbat at the same time 
he stopped both engines and gave the signal 
to pass to the left— two whistles— and that 
the Chief answered with two whistles. The 
master of the Chief swears that the MeNear 
did not answer his signal to pass to the right, 
and that he did not answer hers to pass to the 
left, as the collision was then unavoidable. 
Upon this point the decided weight of the evi- 
dence in the ease is in favor of the statement 
of the master of the Chief. Besides, if this 
point rested upon the evidence .of the two- 
masters alone, it would have to be decided ac- 
cording to that of the master of the Chief. 
It being proven that the master of the Me- 
Near has been convicted of an infamou& 
crime, he is not a witness entitled to full cred- 
it. It is admitted that the fact of his convic- 
tion affects his credibility, but it is claimed 
that his subsequent pardon by the president- 
February 27, 1869— restores it. No authority 
has been cited for this novel proposition; and 
it is wholly contrary to the nature and rea- 
son of the matter. If the pardon established 
his innocence with the same degree of cer- 
tainty that the conviction did his guilt, then 
it would follow that his credibility was there- 
by restored. But nothing short of this can 
give it such efEect But as a matter of fact, 
a pardon by the president is no proof of the 
innocence of the party receiving it, although 
it may have been granted upon the belief or 
impression that the party was not or might 
not be guilty. It is, or certainly was at the 
date of this pardon, an ex parte proceeding,, 
taken upon the ex parte statements, repre- 
sentations and solicitations of sympathizing 
friends and interested and uninformed parties, 
and cannot be said to prove anjiJiing except 
its own existence and the fact titiat the party 
was entitled to have, or had the influence req- 
uisite to procure the application of the exec- 
utive clemency to his case. A pardon does 
not profess to be a reversal of the judgment 
of conviction, but only a relief from the pun- 
ishment imposed by it. In every other respect 
the judgment stands as if no pardon had been 
granted. These remarks are made, of course, 
with reference to pardons in general; but 
there is nothing upon the face of this one, or 
in the circumstances of the ease, calculated to- 
take it out of the general rule. 

The master of the MeNear also swears that 
he took the signal of the Chief to pass to the 
right for a "fog whistle," and in support of 
this conclusion he testifies that a fog signal 
is a "short blast" of the steam whistle. But 
this is a manifest error, and betrays a want 
of knowledge upon the subject, which may 
have materially contributed to this collision. 
The signal to pass to the right, whether boats 
are meeting "head to head" or running in the 
same direction, is "a short, distinct blast" 
(see rules 1 and 11 of the pilot rules afore- 
said); while a fog signal is made by sound- 



[29 Fed. Cas. page 91] 



(Case No. 17,107) WALLER 



ing the -whistle at intervals of not more thaji 
a minute (see rule 15 of section 4233 afore- 
said). Now, to sound a whistle is something 
the opposite of and different from "a short, 
distinct blast" of it, and necessarily in this 
connection implies duration— a drawing out- 
like blowing a horn. 

Upon the evidence it satisfactorily appears 
that the master of the McNear was guilty of 
misconduct in not sounding three whisties 
when he stopped in the stream below St, John 
and turned completely around— in not answer- 
ing the signal of the Chief to pass to the right, 
and at once putting his wheel to port, or in 
misunderstanding such signal, if he took It 
for a fog signal and therefore did not an- 
swer it, and that he thereby directiy contribut- 
ed to produce this collision. 

The damages in this case, except the claim 
for general depreciation, are not seriously con- 
tested. The cost of repairs was $925- The 
net earnings of the boat appear to have been 
$500 per month, and the pay roll of her crew 
for the same time ?1,000. For demurrage the 
claim is for one-third of a month, for loss of 
net profits $16G, and for expenses of crew 
$333. But I think the testimony warrants the 
inference that the steward and his help and 
the purser were not retained during the de- 
tention, or were elsewhere employed, and for 
this item only §200 is allowed; making the 
aggregate for repairs and demurrage the sum 
of $1,291. For general depreciation the claim 
is $6,000. I think there can be no doubt upon 
the evidence but that some damage ought to 
be allowed under this head, although it is dif- 
ficult to fix any precise sum. In my judg- 
ment it ought not to be less than $3,000, and 
I aUow that sum. See Wallamet R. T. Co. 
V. Oregon S. N. Co., No. 382 [unreported]. 
This added to the foregoing sum, makes $4,- 
291, the one-half of which-$2,145— with in- 
terest for one year and eight months— $286— 
the libellant is entitled to recover ofE the re- 
spondent. These estimates being made in 
coin, and the respondent being entitled to 
satify the decree herein in U. S. currency, a 
decree will be entered for the libellant for 
the foregoing sum— $2,431— with ten per cent- 
um thereon, making $2,674 in all, without 
cost. 
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WALLER V. ADAMS. 

[1 Hayw. & H. 218.] i 

Circuit Court, District of Columbia. May 2, 
1845. 

Debt on Bond- Parties— AsstaNMEST. 

1. In an action of debt on a bond, the suit 
must be brought in the name of the assignor or 
obligee, and it is immaterial to the obligor who 

1 [Reported by John A. Hayward, Esq., and 
George O. Hazleton, Esq.] 



the party is that is interested, whether the as- 
signee on record or any other person. 

2. The obligee in the bond, in whose name the 
suit must be brought is merely a trustee or 
stakeholder for the person entitied. 

3. Neither the titie to the penalty mentioned 
in the bond, nor the conflictmg claims of the 
assignee, Webb, and "Williams can be tried in 
this suit. i 

Action of debt on a prison bounds bond 
[brought by Abraham B. Waller, to the use 
of John F. Webb, for the use of Tounley Mun- 
roe and Tounley Munroe, Jr., against James 
Adams]. 

R. Wallach, for plaintiff. 
J. Hellen, for defendant. 

This is an action of debt on a prison bounds 
bond of Carey Seldon, in which James Adams, 
the defendant, was surety in the penalty of 
$350. The bond was to '•Waller for the use 
of Webb," and recited a judgment and capias 
ad satisfaciendum in favor of '^Waller for the 
use of Webb." The defendant put m three 
pleas: 1st. That the said Carey Seldon did 
not depart from the prison bounds until re- 
leased in due form of law, &e. 2d. That 
John F. Webb, to whom A. B. Waller had 
assigned the judgment for valuable considera- 
tion, bargained and sold, assigned and trans- 
ferred all his interest in the said judgment to 
one, William H. Williams, before the ca. sa. 
was issued upon it; and that notide of the as- 
signment to Williams was ^ven to Seldon. 
That Webb afterwards and without authority 
from Williams and in violation of his rights, 
and for the purpose of defrauding Williams of 
his interest In the judgment and with hitent to 
prevent, defeat and defraud him from receiv- 
ing the amount due to Jiim by Seldon on the 
judgment fraudulentiy and illegally caused a 
ca. sa. to be issued thereon, and the said Sel- 
don to be illegally imprisoned thereon, and by 
fraud and oppression procured, exacted, eS- 
torted and obtained the said prison bond while 
Seldon was illegally imprisoned by color of 
the said process. 3d, That Webb before the 
taking of the prison bounds bond had for val- 
uable consideration assigned the judgment tO' 
Williams before the issuing of the ca. sa. by 
virtue, whereof, WiUiams became the sole 
owner of the judgment and only creditor 
of the said Seldon for the amount thereof. 
That Webb, after the said assignment to Wil- 
liams, and after he had ceased to be the cred- 
itor of Seldon, and without the knowledge or 
consent of Williams, illegally caused the said 
ca. sa. to be issued, and therefore caused the 
said Seldon to be illegally confined in prison 
and thereby wrongfully and oppressively find 
in violation of the provisions of the statute ' 
(the insolvent law), coerced, extorted, exacted 
and illegally obtained the said prison boimds 
bond to be executed by the said Seldon and 
this defendant, that the said Webb not being 
a creditor of Seldon at the time of the issuing 
of the ca. sa. and at the date of the prison 
bounds bond as required by the said statute ^ 
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ana that all the said proceedings having been 
illegally executed and carried on by the said 
Webb as aforesaid, without any authority or 
direction of the said Williams who was the 
only ca:editor of the said Seldon. That the 
said bond, therefore, is null and void and 
wholly inoperative and was not authorized by 
the said statutes to be required and talien by 
the said marshal. To the first plea there was 
a general replication and issue. To the sec- 
ond and third pleas there was a general de- 
murrer. The defendant filed a joinder in the 
demurrer. The case was submitted to .the 
court on the following briefs and notes of 
counsel: 

The plaintiff submitted the following: 

The pleas allege that the assignee of record 
(John F. Webb) having previously sold his in- 
terest in the debt to one, Williams, had no 
right to issue a ca. sa., and, therefore, the 
prison bounds bond was a fraud upon the de- 
fendant and void. Both the ca. sa. and bond 
recite assignment from Waller to Webb, and 
the pleas set up a new issue between assignee 
of plaintiff on the record, and a third party 
not of record, trying title to the chose in ac- 
tion. The action being debt on bond must 
be brought in the name of the assignor and it 
is immaterial to the defendant whether the 
assignee on record or any other person be ben- 
eficially interested. See Raymond v. John- 
son, 11 Johns. 488, and 10 Johns. 397. It is 
sufficient for defendant that the suit is brought 
in the name of the original obligee, and he 
cannot allege either that the assignee on rec- 
ord has no beneficial interest or that another 
party is entitled. The obligee in the bond and 
in whose name the suit must be brought is 
merely a trustee or stakeholder for the person 
entitled and it is immaterial to defendant 
whether the assignee on record or other per- 
son be entitled to the money. The conflicting 
claims of Webb, assignee on record and Wil- 
liams, and consequently the title to the chose 
In action cannot be tried in this suit. The 
bond is not assignable so as to give assignee a 
right to sue in his own name. Query.— Wheth- 
er defendant is not estopped by his deed? 

Counsel for the defendant submitted the fol- 
lowing: 

The defendant has filed two special pleas 
which allege that the bond was fraudulently 
and illegally obtained and that the bond is 
void. The second plea avers that Webb, prior 
to the opening of the ca. sa. against Seldon, had 
sold and assigned the judgment to one, Wil- 
liam H. Williams, and that Williams notified 
Seldon of the assignment and that Webb after 
the sale and assignment of the judgment 
against the consent of Williams, and without 
his authority and with the fraudulent intent of 
defeating the payment of the judgment to Wil- 
liams issued or caused to be issued a ca. sa. 
against Seldon, and had him imprisoned in the 
coimty jail and that while Seldon was in duress, 
the prison bounds bond was extorted from 
Seldon and Adams and that the bond was ob- 
tained by fraud and is void. The demurrer 



admits all the facts set forth in the plea to be 
true. The facts there show a ease of fraud 
and duress. Can then the defendant avoid 
himself of the fraud as a defence in this ac- 
tion? The demurrer admits the averments of 
the plea that the bond was extorted from Sel- 
don and Adams, and that such will bar the 
action has been decided by the supreme court 
in the case of U. S. v. Tingy, 5 Pet [30 TJ. S.] 
129. That illegality or fraud may be plead- 
ed as a defence to an action on a bond will 
appear from the case of Collins v. Blantern, 
Law Lib., No. 128, vol. 43, p. 282; Smith's 
Selections of Leading Cases with English and 
American notes, where the cases are mostly 
specified. The only way in which a bond or 
deed can be avoided is by a plea averring 
fraud. Bruce v. Lee, 4 Johns. 410; Van 
Valkenburgh v. Rouk, 12 Johns. 337. "Acts 
which of themselves (as well judicial as oth- 
ers) are just and lawful, if infected with 
fraud are in judgment of law void." Roberts, 
Fraud, 522. A judgment may be void for 
fraud and the act of 1787, e. 9, § 6, pro- 
vides for such a case. Suppose then, that a 
ca. sa. should issue on such a judgment and , 
a prison bounds bond should be taken from 
the defendant would not the bond be affected 
by the original fi-audV Would not the court 
in which the process was had to consum- 
mate the fraud have a right to set aside 
such a bond? It certainly has a right to set 
aside any execution for fraud, and where the 
body is imprisoned by means of fraud with a 
ca. sa., the damage is done and the court not 
being in session to afford relief, the party is 
in duress and the bond being the fruit of the 
fraud is inflicted with it and the bond is on 
that account void. In such a case, the im- 
prisonment would be unlawful. Where an 
execution has been wrongfifily used for an 
unlawful purpose, all contracts that are ex- 
torted by means thereof are nuU and void, 5 
Wheeler, Com. Law, p. 1, as to the duress. 
In this case the plea avers that it was used 
for a fraudulent purpose by Webb, and after 
he ceased to have any interest in the judg- 
ment, and this the demurrer admits. An ex- 
ecution is said to be "the formal method pre- 
scribed by law, whereby, the party entitled to 
the benefit of a judgment may obtain that 
benefit" Bing. Ex'ns, Law Lib. 13 Vol., p. 
102. Webb then had sold and assigned this 
judgment before the ca. sa. was issued, and he 
was not entitled to the benefit of the judgment 
and the plea avers that he assigned it to 
defraud Williams of the judgment. He had 
no interest in the judgment and had no right 
to use the process of the court to defraud 
Williams of the fruits of it Had Seldon aft- 
er notice of the sale and assignment paid the 
judgment to Webb, it would have been a fraud 
upon Williams, and he would still be liable. 
Suppose then, that they had contrived that 
such payment should have been affected by 
execution against his body or property, it 
would still be a fraud upon Williams and 
equally void. Will not the same result fol- 
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low, wlieii the fraud lias been perpetrated by 
Webb alone by means of a ca. sa.? He bad 
no daim upon Seldon and the very object of 
the bond was to mate Seldon liable to Webb 
for what he had no interest In. Now it is 
well settled that when a chose in action has 
been assigned by the owner he shall not be 
permitted fraudulently to interpose and defeat 
the right of the assignee. Mandeville v. 
Welsh, 5 Wheat. [18 U. SJ 277. Courts wUl 
not give effect to a dismissal of a suit affected 
by fraud or a release. "It would be strange 
(says Judge Story) if parties could be allowed 
under its forms to defeat the whole purposes 
of the law." The demurrer admits the assign- 
ment, and if Webb could not release the judg- 
ment neither could he use the process of the 
courts to recover of Seldon the money. The 
fraud would be equally as great; the bond 
then was the fruit of his fraudulent purpose 
and he cannot claim it as valid. The ca. sa. 
here was issued in fraud and was used for 
an unlawful purpose and is different from the 
case where the execution was lawfully issued 
and the party is lawfully imprisoned. In 
.such a case there is neither fraud nor duress. 
In the case at bar there is both and the plea 
charges it, and the demurrer admits the facts 
as pleaded. 

The third plea avers that under the insol- 
vent acts there was no authority to take this 
bond. By the common law the sheriff had 
no right to take such a bond and it would have 
been void. The sheriff had no right by the 
common law to take even a bail bond, and 
where the statute authorizes him to take a 
bail bond he must take it as directed by the 
act, or it wUl be void and its illegality may 
be pleaded by the obligor. Hurlstone on 
Bonds, 9 Law Lib. 63. The insolvent laws 
which authorize a prison bounds bond to be 
talcen should be construed with equal strict- 
ness. By the act of March 3, 1803 [2 Stat. 
237], any debtor actually confined in jail at 
the suit of a creditor may petition for the ben- 
efit of the act. The loth section, provides, 
that the creditor or his agent shall give secu- 
rity for the prison fees. The 7th section pro- 
vides, that any creditor may file allegations 
against the debtor. The act then requires an 
actual creditor and the creditor alone to be a 
party to such proceedings. Was, then, Webb 
a creditor within the meaning of the law? 
The facts set forth in this plea show that 
Webb had been paid by Williams and had as- 
signed to him the judgment, and that Wil- 
liams notified Seldon of the purchase from 
Webb. He ceased, then, to be a creditor. 
Seldon was not Webb's debtor under these 
circumstances, if Seldon had applied to be 
released by the benefit of the act, could 
Webb have pled allegations and stopped his 
discharge? Could he act as a creditor after 
he had assigned his interest to Williams? 
Could he then use the process of the court as 
a creditor and use a' bond which he had ob- 
tained by fraud from Seldon when he had no 
hiterest in the judgment? The plea avers 
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that Webb assigned the ca. sa. without the 
authority or consent of Williams, and that it 
was oppressively exacted and illegally done 
to defraud Williams and that Webb had no 
right to imprison Seldon. The imprisonment 
then is admitted to have been illegal and the 
bond was extorted from Seldon for his dis- 
charge from that illegal imprisonment The 
insolvent acts contemplate a case of hnpris- 
onment for debt at the suit of a creditor. 
Here Webb was not a creditor, and he had 
no right to exact a bond of Seldon. The bond 
then was oppressively extorted of Seldon un- 
der color of right and of the insolvent laws, 
and is void on that account It is submitted 
then that Webb cannot recover on this bond, 
and that the pleas show a valid defence. 
Verdict and judgment for the plaintiff. 
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WALLER V. DYER et al. 

[5 Cranch, G. C. 571.] i 

Circuit Court, District of Columbia. Nov. 26, 
1839. 

Meohasics' Liexs— Time of Pilkig Claim. 

No debt for materials furnished for building a 
house in Washington, Alexandria, or George- 
town, I>. C, will under the act of congress of 
2d March, 1833 [4 Stat 639], remain a lien up- 
on the house for more than two years from the 
commencement of the building, unless an action 
for the recovery of the debt be instituted, or 
the claim filed within three months after fur- 
nishing the materials, &c. 

Bill in equity to compel the execution of a 
trust The question submitted to the court, 
upon a case stated was, whether the complain- 
ant who furnished materials for a dwelling 
house, built by Nathan Smith, who had con- 
veyed it in trust to Dyer and Blagden, to se- 
cure certain debts of Smith, had, on the 29th 
of October, 1835, any hen upon the building for 
which the materials were furnished? The 
case agreed was, that Smith began to build 
the house before the 25th of October, 1833. 
That the materials were furnished by the com- 
plainant Waller, before the 1st of August 
1834, and were used in building the house. 
That on that day, [Abraham B.] Waller came 
to a settlement of the account of materials 
furnished, and Smith gave his note to Waller 
at 90 days, for the amount, ($631.54.) That 
on the 11th of November, 1834, Waller brought 
suit upon the note, and at March term, 1836, 
recovered judgment but did not file his claim 
in the clerk's office, nor institute his action for 
the debt within three months after furnishing 
the materials. On the 20th of October, 1835^^ 
the creditors of Smith, excepting the complain- ' 
ant and Shepherd and Mudd, who supposed 
they then had a lien upon the building for 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



"WALLER (Case No. 17,109) 



[29 Fed. Cas. page 94] 



the materials whidi they had furnished, enter- 
ed into a written agreement with Smith to 
give him time until the 1st of November, 1837, 
upon his giving security by a deed of trust upon 
all his real estate in the city of Washington. 
On the 29th of October, 1835, the complainant 
and Shepherd and Mudd executed the following 
writing: "Whereas the creditors of Nathan 
Smith have generally united in an agreement to 
extend the time of their demands, upon his exe- 
cuting a certain deed of trust, particularly men- 
tioned in the said agreement^ and whereas we, 
the undersigned creditors, have liens upon part of 
the property of the said Nathan Smith, and are, 
therefore, not upon the same footing with the 
other creditors, but are desirous to make the 
same extension of credit that they have: Now 
we do agree to forbear any coercion of our sev- 
eral demands upon him for the term of two 
years from the first day of November next, pro- 
vided that the said Nathan. Smith shall and do 
first execute his deed of trust according to the 
terms of the agreement hereinbefore referred to; 
and provided also, that his other creditois shall 
agree to the like extension, so that we shall 
not lose any priority of lien, whether under the 
lien law, or otherwise, which we now may 
have." On the 31st of October, 1835, Smith 
executed the deed of trust to the defendants 
Dyer and Blagden, reciting the names of his 
creditors, and the amount due to each, and 
among the rest, "to Abrabam B. Waller, in the 
sum of $651.54. And whereas also the said 
Shepherd and Mudd and Abraham B. Waller 
have executed and delivered to the said Nathan 
Smith, an instrument of writing, dated on the 
29th day of October, 1835, making the same 
extension of credit given in the first-named in- 
strument of writing, dated on the 20th day of 
October, 1835, and on the same conditions, but 
reserving any priority of Hen, whether imder 
the act of congress aforesaid, or otherwise, 
which they, the said Shepherd and Mudd and 
Abraham B. Waller, might have on the said 
29th day of October, 1835, and whereas also," 
&c. "Provided, however, that nothing herein 
contained shall be construed to impair the legal 
priorities of lien hereinbefore mentioned as be- 
longing to the Patriotic Bank, and to Shepherd 
and Mudd, or which belongs to Abraham B. 
Waller." 

The act of congress of the 2d of March, 1833 
(4 Stat 659), entitled "An act to secure to me- 
chanics and others, payment for labor done, and 
materials furnished in the erection of buildings 
in the District of Columbia," after giving a 
lien, &c., provides: "That no such debt for 
work and materials, shall remain a lien on the 
■ said house or other buildings, longer than two 
years from the conomencement of the building 
thereof, unless an action for the recovery of the 
same be instituted, or the claim filed, within 
three months after performing the work, or fur- 
nishing the materials, in the office of the derk 
of the court for the county in which the build- 
ing shall be situated." 

It was agreed by the counsel for the parties 
respectively, that if the court should be of opin- 



ion that the complainant had such a lien on the 
29th of October, 1835, then a decree should be 
rendered against the trustees for the amount of 
the note. J£ otherwise, then the decree should 
be for an equal dividend with the other credT 
itors. 

Mr. Bradley, for plaintiff. 

E. J. Brent and Mr. Hellen, for defendants. 

TBCB COURT was of ophiion that the com- 
plamant had no lien on the 29th of October, 
1835, as the two years expired on the 25th. 
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WALLER V. STEWART. 

[4 Cranch, C. C. 532.] i 

Circuit Court, District of Columbia. March 
Term, 1835. 

Practice— Inspection of Books— Competency op 

Witness. 

1. It is not too late, after the jury is sworn, 
to call for the books which the court has order- 
ed to be produced at the trial. If the party 
calling for the books inspect them, he makes 
them evidence for the other party. 

[Cited in Edison Electric Light Co. v. United 
States Electric Lighting Co., 45 Fed. 59.] 

2. If the witness is protected from liability 
by the act of limitations, he i^ a competent wit- 
ness without a release from the party to whom 
he was liable. 

Assumpsit for $116.30, for Imnber sold and 
deUvered. The defendant [Stewart's executrix] 
had obtained an order of the court upon the 
plaintiff, to produce, upon the trial, "his origi- 
nal book of entries. After the jury was sworn 
the defendant called for the book. The plahi- 
tiff's counsel, Mr. Bradley, refused to produce 
it, although he had it ready, saying that the 
call was too late after the jury was sworn, 
and cited Geyger v. Geyger, 2 Dall. [2 U. S. 
332] 332. 

Mr. Morfit, contra, cited the judiciary act of 
1789, § 15 (1 Stat 73); BUght v. Ashley [Case 
No. 1,541]; and Kenney v. Vanhome, 1 Johns. 
394. 

THE COURT (nem. con.) was of ophiion that 
the motion for non pros, for not producing the 
book, was not too late. The book was then pro- 
duced. 

Mr. Bradley then gave notice to the defend- 
ant's counsel that if they inspected the books 
he should daim the right to use them as evi- 
dence for the plaintiff, and cited Jordan v. Wil- 
kins [Case No. 7,526]. 

THE COURT (CRANCH, Chief Judge, and 
MORSBLL, Ckcuit Judge, hesitating, and 
thinking there were contrary decisions on the 
point) decided that if the defendant's counsel 
inspected the book he made it evidence for the 
plaintiff. 

Mr. Morfit then refused to inspect it 

Mr. Peter Kurtz was then offered as a wit- 
ness for the plaintiff, and was about to testify 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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that he vras employed by Stewart, anfl got the 
lumber on his credit. 

Mr. Brent, for defendant, objected that the 
"witoess was interested; but, it appearhig that 
he was protected by the statute of limitations, 
he was permitted to testis without a release 
from the plaintiff. 

NOTE. Upon the question whether the calling 
for and inspecting the books of the opposite party 
authorizes him to read them in evidence, if the 
party calling for them refuse to use them, see the 
following cases in this court: Banks v. Sliller 
tCase No. 963] June, 1809; Lindsay t. Riggs 
[Id. 8,3661 Dec., 1811; Olementson v. Williams 

Id. 2.885] June, 1812; and Coote v. Bank of U. 

" [Id. 3,203] Dec, 1826. 
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Admiraltt Jurisdiction — AFFUBiffHTJiENT— 
Oaukiaqe bt Canal. 

1. The admiralty has not jurisdiction of a 
libel for freight on merchandise carried in a 
canal-boat, about two hundred and fifty miles 
by canal, and only about forty miles on tide- 
water. 

[Cited in American Transp. Co. v. Moore, 5 
Mich. 390.] 

2. To give jurisdiction on a contract of af- 
freightment, the principal or chief part of the 
service must be under the contract to be per- 
formed on tide-water. 

Libel for freight on coaL Plea to the jurisdic- 
tion of the court 

GILES, District Judge. The facts of this 
case are as follows: The coal was brought in 
a canal-boat from Pittston, Luzerne county, 
Pennsylvania, on the canal to Port Deposit; 
and from that point the canal-boat was towed 
by a steamboat to Baltimore. It was brought 
on the canal about two hundred and fifty miles, 
and on tide-water about forfy miles. Is the 
contract to carry this coal a maritime contract, 
over which this court has jurisdiction? I think 
not The contract is entire, and four-fifths of 
the distance this coal was carried was on a ca- 
nal, clearly beyond the jurisdiction of this court. 
Now, the supreme court in the case of The 
Lexington, on page 392 of 6 How. [47 U. S.] 
say, "But if the substantial part of the service 
under the contract is to be performed beyond 
tide-waters, or if the contract relates esclusive- 
ly to the interior nayigation and trade of a 
state, jurisdiction is disclaimed." I understand 
the court to mean, by the word "substantial," 
the principal or chief part of the service. I 
will briefly notice the cases In this court, to 
which I have been referred by the proctor for 
the libellant In the case of The Telegraph 
[Case No. 13,821], which was a collision which 
took place on the Chesapeake and Delaware Ca- 
nal, the circuit court reversed the decree of 



the district court for the want of jurisdiction. 
The case of Ware v. Baltimore Steam-Towing 
Co. [unreported], in which a decree was given 
for libellants, was a case for freight on goods 
brought from Philadelphia to Baltunore. The 
goods were carried down the Delaware to the 
Chesapeake and Delaware Canal, and through 
that canal, and on the Chesapeake Bay and 
Patapsco river, to Baltimore; more than * 
three-fourths of the distance was on tide- 
water, and the goods were carried on a ves- 
sel built and used for transportation on tide- 
water. The Case of York River Steamboat 
Co. [Case No. 18,144] grew out of a collision 
which took place on the Chesapeake Bay, 
near the mouth of the Patapsco river. The 
steamer ran agailist and injured a canal- 
boat at that point Now, in cases of tort the 
locality determines the jurisdiction; and as 
the collision happened on tide-waters, this 
court clearly had jurisdiction of the case. 
I will sign a decree, dismissing the libel filed 
in this case, for want of jurisdiction. 
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WALLIS V. THORNTON. 

[2 Brock, 422.] i 

Circuit Court D. Yirginia. May Term, 1831. 

Judicial Sales— Sale bt Marshal on Credit- 
Taking Bonds — Bights of Creditor — 
Trusts— Equity Supervision. 

1. Where a decree directs an officer of the 
court to sell property, "and bring the proceeds 
of sale into court," and the sale is on a credit 
of one, two, and tiiree years, and bonds are giv- 
en for the payment of the instalments, these 
bonds are the immediate proceeds of sale. As 
a matter of convenience, they may be permitted 
to remain in the hands of the officer, but as mat- 
ter of strict right the creditor may require that 
they shall be brought into court. 

2. Where bonds are made payable to the mar- 
shal of a court, he has a right to collect them^ 
In such case, the marshal must be considered 
as a trustee for the creditor. Quaere, whether 
the direction to take bond implies, that it shall 
be taken to the marshal, rather than to the cred- 
itor? Where bonds are taken, not to the mar- 
shal and his successors, but to J. P., marshal, 
&c., his executors, administrators, and assigns, 
could his successor, in the event of the marshal 
being changed before the money is paid, act on 
these bonds without an assignment? 

3. If bonds are made payable on or before 
the day mentioned in the condition, but the de- 
cree under which the sale is conducted, does not 
authorize the insertion of these words, it seems 
that the trustees have no right to receive the 
money before the day; if they had, the cestui 
que ti'ust might be injured, without having an 
opportunity of providing for his safety. But, 
admitting that the trustees have a right to re- 
ceive the money before it is due, they have no 
right to discount legal interest and receive only 
a part of the debt. 

4. Courts of equity extend their control, not 
only over the acts of trustees, but over the acts 
of those who have any agency in enabling the 
trustees to violate their trust 

[Cited in brief in Keyser v. Hitz, 2 Mackey, 
517.] 

1 [Reported by John Brockenbrough, Esq.] 
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5. Where trustees sell on a credit, and re- 
ceive the money before it is due, discounting 
legal interest, it does not operate, in equity, a 
discharge of the lien, but a court of chancery 
will consider the lien as still subsisting, and the 
purchaser as responsible to the creditor. 

6. If, in the regular execution of a trust, mon- 
ey is paid to a trustee, his co-trustee is not lia- 
ble for it, merely because he joined in the re- 

, ceipt; but if the trustee who received the mon- 
eyj had no right to receive it, his co-trustee who 
joins in the receipt, is considered as co-operating 
in a breach of trust, and will be involved in its 
consequences. 

The plaintife, George W. Wallis, filed Ms 
bill against the dafendants, stating, that in 
a suit brought by the same plaintiff against 
the representatives of Samuel Adams, de- 
ceased, this court, in December, 1825, de- 
creed, that unless the defendants, on or be- 
fore the 15th day of January, 1826, paid 
$8017.26, with interest, to the plaintiff, the 
marshal should proceed to sell on a credit 
of twelve months, or such farther time as the 
plaintiff's counsel should direct, a tract of 
land, lying in Henrico, with directions to 
take bonds with approved security, and a 
deed of trust on the land. The marshal was 
directed to sell on a credit of one, two, and 
three years. Anthony R. Thornton, the depu- 
ty-marshal, on the 20th of May, 1826, sold the 
land to John Minor Botts for $2020, payable 
In three equal annual payments, to wit: in 
May, 1827, 1828, and 1829. The land was regu- 
larly conveyed under an order of court. The 
deed of trust was executed to the said Anthony 
R. Thornton and William Carter, trustees, to 
secure the payment of the purchase-money, as 
it should fall du^, to John Pegram, the mar- 
shal. The plaintiff's counsel agreed to the 
substitution of other property, the deed for 
which was esecuted December 1st, 1826, The 
first Instalment, which fell due in May, 1827, 
not being paid, the property was sold on the 
26th of November, 1827, on the following terms: 
The amount of the first instalment to be paid 
immediately, the second in May, 1828, and the 
residue in May, 1829. Richard Anderson be- 
came the purchaser for ?1848, to be paid and 
secured as before stated. On the 23d of Janu- 
ary, 1828, Richard Anderson paid, not only the 
instalment, which was then due, but also those 
which were payable at a future time, the trus- 
tees discounting legal interest. The trustees, 
thereupon, executed their joint deed, and signed 
the following memorandum: "The payment 
for the within described lot of land, was made 
to us by Richard Anderson, in the following 
manner, on the 23d of January, 1828. Cash 
payment, due on the day of sale, November 
26th, 18!i7, ?757.46. Bond due on the 20fch of 
May, 1828, ?706.98; four months interest tff, 
.?14.14; ?692.84; bond due May 20th, 1829, 
$383.56; sixteen months' interest off, §30.68; 
§352.88; ?1803.18, Signed, Anthony R, Thorn- 
ton and William Carter, Trustees." On the 
26 Lh of JanuaT, 1828, the said Anthony R, 
Thornton, accounted with the plaintiff's at- 
torney, for $694.13, but has not accounted for 
the residue. The plaintiff was shortly after- 



wards Informed by Henry L. Carter, adminis- 
trator of Anthony R, Thornton, of the pay- 
ment by the purchaser, Richard Anderson, to 
his Intestate, on the 23d of January, 1828. 
Neither the plaintiff, nor his attorney, or the 
marshal, ever consented to such payment. The 
plamtiff, in his bill, insists that by joufing in 
the receipt, William Carter enabled Anthony 
R, Thornton to commit a breach of trust, and 
is responsible, whether any portion of the pur- 
chase-money paid by Anderson was received by 
him or not; that Richard Anderson paid In his 
own wrong, and is also respoi^ible. The mar- 
shal, the administrator of Anthony R. Thorn- 
ton and WiUlam Carter, the surviving trustee, 
and Richard Anderson, the purchaser, are made 
parties defendants. Henry L. Carter, admin- 
istrator of Anthony R. Thornton, deceased, ad- 
mits in his answer, that the whole money was 
paid to Anthony R. Thornton, who claimed 
the whole commission. There was no money 
in his hands at his death, except what stood to 
his credit hi the bank of Virginia, §334.28. He 
died on the 6th of February, 1828. 

Richard Anderson, the purchaser, insists on 
the right of the trustees to receive the money: 
That the credit was solely for the benefit of 
the purchaser, who might waive it. The only 
question respects the discount. Such would be 
the power of executors, and such is that of 
the trustees, who would receive the bonds and 
collect the money when due. Holding the bonds 
with the power to receive the money when due, 
necessarily implies a right to receive it at any 
time, and to surrender the bonds. This is still 
stronger than the common: case, because the 
original decree directed the sale to be made 
by the marshal, and the money to be brought 
into court Anthony R. Thornton and William 
Carter, made the sale, as deputies of the mar- 
shal (who had no personal agency in it), and 
took tiie deed of trust to themselves as trustees, 
to sectwe the payment of bonds, payable on or 
before a certain day. The sale at which this 
respondent purchased, was made for the pay- 
ment of these bonds. The bonds which would 
have been required of him, had he not paid 
the money, would, probably, have been in the 
same form as to the trustees. In either case, 
the payment would have been legal, especially 
as the original decree directed the money to be 
brought into court. If, however, he should be 
held liable to the creditor, it must only be in 
the event of the insolvency of the trustees. 
He required a conveyance from both, and an 
acquittance from both, before payment. They 
stand equally bound to him, as the sureties 
against the claim of the creditor. He was not 
privy to the application of the money, to the 
use of either. William Carter says, in his 
answer: That he had no knowledge of the 
deed of trust, except that Anthony R. Thorntoii 
held it up, saying, "Here is a deed of trust, 
and I will make you a trustee," to which re- 
spondent assented. That this defendant did 
not attend the sale. That he admits the pay- 
ment of the money to Anthony R. Thornton, 
and affirms that the respondent did not even 
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receive a commission. That he signed and ac- 
Imowledged the receipt, without reading or in- 
quiring about it, supposing that his signature 
■was essential to the execution of the trust 
That he was indebted to Anthony B, Thornton 
for his office, and it was understood, that he 
was to act under his instructions, and to pay 
over to liim the money received. That he had 
the utmost confidence hi Anthony R. Thornton, 
and believes that, had he lived, the affau; 
would have been adjusted. That the money 
was received on the 23d of Januaiy; Antbony 
R. Thornton was taken sick on the 27th of 
Januaiy, and died on the 6th of February. 
William Carter contended, that as the bonds 
were payable to Pegram as marshal, his deputy 
had a right to collect them; his right being co- 
extensive with that of his pruicipal. Through- 
out the business, Anthony R. Thornton fre- 
quently acted as deputy marshal. The decree 
of December, 1825, directed the marshal to sell, 
and under that decree, Anthony R. Thornton 
Bold. So on the execution of the second deed 
from Jolm M. Botts, Anthony R. Thornton act- 
' ed both as marshal and trustee. The 'deed re- 
quired, that on default of payment, the trus- 
tees should sell on the request of the marshal. 
The property was sold, he believes, without di- 
rections from Pegram. Thornton having, as 
depuly, the whole authority of prmcipal, ordered 
the sale, and sold as trustee. That this defend- 
ant does not know whether the bonds were 
made payable to the marshal, or the trustees. 
If to the trustees, Thornton had a right to re- 
ceive the money; if to the marshal, the re- 
course of the plaintiff is against Anderson. 
The first deed of trust bears date, Jime 6th, 1826. 
It is made in trust, to sell on default of pay- 
ment, at the request of Pegram, the marshal, 
in trust to pay the said Pegram, the sum or 
sums then due and unpaid, and the surplus, 
if any, the trustees are directed to retain in 
their hands, to be applied to the payment of 
bonds to become due. If, in the opinion of 
the trustees, a division of the property would 
be injurious, they are empowered to sell the 
whole for as much ready money as is due, 
and for the residue, on credits to meet the 
sums to become due; the property to remain 
bound In the hands of the purchaser, and 
the surplus of the purchase-money, if any, 
to be paid to John M. Botts. The second 
deed is dated December, 1826, substituting 
other property on precisely the same trusts. 
The third deed bears date, 26th of Novem- 
ber, 1827, from Anthony R. Thornton and 
William Carter, the trustees, conveying the 
whole property to Richard Anderson, in con- 
sideration of the whole purchase-money, the 
receipt of which is acknowledged. 
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MARSHALL, Chxiuit Justice. This suit is 
brought by a creditor, elaimhig from the de- 
fendants a sum of money which this court 
has decreed to him, and which he has not re- 
ceived. In December, 1825, a decree was en- 
tered in his favour, against the original debt- 
29FED.OAS.— 7 



or, ordering a sale of lands which were sub- 
ject to the debt, on a credit of one year, or on 
such farther credit as the plaintiff's attorney 
might direct, taking a bond or a deed of trust 
from the purchaser, to secure the payment of 
the purchase-money. The marshal, John Pe- 
gram, acting by Anthony R. Thornton, his 
deputy, made the sale and took the bonds to 
himself as marshal, and a deed of trust to An- 
thony R. Thornton and William Carter, who 
were his deputies, specifying the times of 
payment, and stipulating that, in case of de- 
fault, the trustees or the survivor, or his heirs, 
should, at the request of the said Join Pe- 
^am, his executors, administrators, 'or as- 
signs, sell, according to the terms of the deed. 
Default havmg been made in paying the first 
instalment, a sale was made by the trustees, 
and Richard Anderson became the purchaser. 
He paid- the whole purchase-money, including 
the two instalments not then due, discounting 
from the amoimt, the legal interest on that 
part of the debt which was not due. The 
money was received by Anthony R. Thornton, 
who died soon afterwards insolvent His lia- 
bility for the money not being questioned, a 
decree was entered against his representative 
at a former term, reserving to the plaintiff 
the right to proceed agamst the other defend- 
ants, as to whom the cause was continued. 
That decree having been unproductive, the 
plaintiff now asks a decree against the other 
defendants. Three persons are now before the 
court, the creditor, the purchaser, and the 
surviving trustee, on one of whom the loss sus- 
tained, in consequence of the default of 
Thornton, must fall. 

The creditor has proceeded in a regular 
course of law, to obtain his money; has given, 
no authority to any mdividual which the law 
does not give, and hag committed not a single- 
act of indiscretion or irregularity, that has; 
been shown to the court. The extension of 
credit on which the sale was made, under his- 
first decree, which has produced no loss, and. 
the selection of trustees to whom the trust 
propei-ty should be conveyed, if he did select 
them, constitute his whole agency, except as-- 
a plaintiff prosecuting his suit m court His- 
selection of, or assent to, the trustees, gave- 
them no power not expressed in the deed, andi 
then: actions can affect him no farther than 
they have acted by his authority. If, then, 
the creditor has lost his debt, he must have 
lost it by the mere operation of law, or by a 
correct exercise by the trustees, of the author- 
ity vested by him in them. - If he has lost it 
by the operation of law, it must be because 
the money was paid according to the decree- 
of the court. The decree orders the marshal 
to seU on a credit "and to brmg the proceeds 
of sale into court, to be disposed of by futmre 
order." Now, what are the proceeds of this 
sale? The decree directs that he shall "take 
bond with approved security, and deed of 
trust of the premises to secure payment of 
the purchase-money." These bonds are the 
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immediate proceeds of sale, and the decree 
directs that they shall be brought into court 
to be subject to its future order. This im- 
plies no right in the officer to make any dis- 
position of them, either to the debtor himself, 
or to any other person. If the term "pro- 
ceeds" be construed to apply to future, as 
well as immediate proceeds, to the money se- 
cured by the bonds, as well as the bonds 
themselves, this does not dispense with the 
necessity of bringing the bonds into court, or 
confer a right on the officer to exercise over 
them any of the rights of ownership. As a 
matter of convenience, they may be permitted 
to remain in the hands of the officer; but ^s 
a matter of strict right, the creditor might, I 
presimie, have required that they should be 
brought into court. 

. It seems to be agreed, that the bonds being 
talien to the marshal, he had a right to collect 
them, which right might consequently be ex- 
ercised by his deputies. I have felt some 
doubt on the propriety of mating the bonds 
payable to the marshal. It is directed by no 
law. The decree does not specify the obligee, 
and I am not certain that the direction to take 
bond, implies that it shall be talien to the 
officer, rather than to the creditor. But pass- 
ing over this difficulty, and supposing that, 
for the sake of convenience, there has been 
a general acquiescence imder this practice, 
the marshal must be considered as a trustee 
for the creditor. He acquires no property in 
the bonds; no right of ownership over them; 
no power to dispose of them at his own will: 
he is a mere trustee. If empowered to collect 
them, he must collect them according to the 
trust. I do not mean to inquire, whether he 
exercises this trust by virtue of his office, or 
under an implied authority from the creditor. 
I am aware of the delicacy and consequences 
of this as a general question, and do not pur- 
pose to touch it; but will observe that these 
bonds are not taken to the marshal and his 
successors, but to John Pegram, marshal, &c., 
and to his executors, administrators, or as- 
signs. Had the 'marshal been changed before 
the money was paid, could his successor, with- 
out an assignment, have acted on these bonds? 
However ihis may be, whether his trust was 
personal or official, it is a trust, and ought to 
be faithfully executed. 

It is argued, that the bonds are payable on 
or before the day mentioned in the condition, 
and that a consequent right existed in the 
obligor to pay, and in the obligee to receive 
the money, immediately. The decree does 
not authorize the insertion of those words. 
The sale is to be made on credit,, and bonds 
are to be taken for the payment of the pur- 
chase-money. It is the common formula, be- 
cause an individual who is to i-eceive money 
for himself, never objects to payment before 
the day. In trusts, it may be different Pay- 
ment before the day is never expected; and if 
it may be made without the knowledge of the 
cestui que trust, his situation may be chan- 
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ged, often to his very great injury, without 
enabling hun to provide for his safety. But, 
admittuig that the general dhrection to take 
bonds implies that they may be taken hi the 
common form, and that this gives the debtor 
a right to pay before the day, it gives him a 
right to pay the whole debt, and the obligor 
a right to receive the whole debt, not a part 
of it It gives no right to the one to pur- 
chase, nor to the other to sell the bonds for 
less than the sum mentioned in the condition. 
Such a transaction is not the exercise of any 
power conferred by the decree. If, then, this 
could be considered an an official act, it is an 
abuse of office; it is a wrongful act, and can 
confer no rights in equity on those who are 
parties to it. If the receipt of this money 
could be considered as an official act the sure- 
ties of Thornton, if he gave any, would be re- 
sponsible for it I do not mean now to indi- 
cate any opinion on this question, if it be one, 
because I thhik General Pegram, whether offi- 
cially or personally, was a trustee for the 
creditor, was known to all the parties as a 
trustee, and could not, by his own act, violate 
the trust for his own purposes. Consequent- 
ly, that power could not be imparted to his 
deputies. 

The creditor, then, has not lost his debt 
by the operation of law, and the responsibili- 
ty of the parties before the court to him, is 
not changed by the circumstance that the 
trustees were also deputies of the marshal. 
They acted as trustees, the debtor contracted 
with them as trustees, purchased from them 
as trustees, and paid the money to them as 
trustees. The casual circumstance, that 
they were also the deputies of the marshal, 
can no more avail him, than them. I pro- 
ceed, then, to consider the transaction as one 
between a debtor and trustees, respecting a 
trust debt 

I do not think the case at all varied by the 
fact that the deed of trust and bonds upon 
the second sale, were not executed. It is 
fairly to be presumed, that those instru- 
ments, had they been executed if, indeed, a 
new deed of trust was required, would have 
conformed, precisely, to the deed of trust 
and bonds for which they were to be substi- 
tuted- 

The sale is made for the payment of a debt 
due to George W. Wallis. The terms are, 
partly for cash, and partly for credit. Bonds 
are directed to be taken for the payment of 
so much purchase-money as becomes due in 
future, secured by a deed of trust. The pur- 
chaser agrees with the trustees to pay the 
whole sum immediately, discounting legal in- 
terest on which they convey the trust prop- 
erty, and give him a receipt in full for the 
purchase-money. Is this a fair, a legal, and 
an equitable execution of the trust? 

Trustees must act conscientiously for the 
cestui que trust and not for themselves. 
They have no right to divert the trust fund 
to their own use, and no man can relieve 
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liimself of his liabilities by assisting in such 
conversion. Had tlie wbole purchase-money 
been paid, without discount, to the person au- 
thorized to receive it, the case would have 
been involved in much difficulty. It might 
have been supposed that the terms of the 
bond, authorized the purchaser to pay be- 
fore the day, and compelled the obligee to 
receive the money. Even, then, any co-op- 
•eration between the parties for the sole bene- 
fit of the trustee, would not receive the coun- 
tenance of a court of ecLuity. But this pay- 
ment is not made to the obligee; it is made 
to the trustee, whose right to receive it, de- 
pends on the deed of trust. We must refer 
to the deed, then, for his power and his duty. 
The deed does not authorize the trustees to 
seU under any circumstances, unless requir- 
ed to sell by Pegram. If required by him, 
they can only sell to raise so much of the 
purchase-money, as is then actually due, that 
is, so much as the obligee could recover by a 
suit at law. In one state of things only, can 
they sell the whole property, and that state 
of things, it is to be presumed, did actually 
occur. They did sqU the whole property, but 
this right to sell, was not accompanied with 
the right to receive the purchase-money, 
which was to fall due in future. The lan- 
guage of the deed, after directing that the 
sale shall be for cash, so far as is necessary 
to pay the money actually due, is, "and as to 
the residue of the purchase-money, upon 
such credit as will meet the residue of the 
sum or sums to become due, the property to 
remain bound in the hands of the purchaser 
or purchasers, and to be sold, if he or they 
shall make default in the payment of any of 
the moneys that may thereafter be due and 
payable." The trust then requires, abso- 
lutely, that the property, if the whole be 
sold, shall remain bound in the hands of the 
purchaser for the money thereafter to be- 
come due. The trustees have a right to re- 
ceive, only to the extent of the sale for cash; 
the property is to remain bound for the resi- 
due. They are empowered to receive that 
residue, only in the event of another sale for 
cash, which is not to be made until another 
instalment falls due, nor then, unless requir- 
ed by Pegram. 

The terms of the trust, then, give no au- 
thority to the trustees to receive any part of 
the purchase-money, except that which arises 
from sales for cash; nor have they a right 
to make those sales unless required by the 
obligee. They are sedulously wa,tched, and 
are not allowed to receive money, or to dis- 
charge, the lien on the property, except at 
fixed times, when the fact of their receiving 
It must be known both to the obligee and to 
the creditor, and the attention of both must 
be drawn to it. They are not allowed to re- 
ceive the money at a time when neither the 
obligee nor the creditor have any reason to 
suspect the fact, or any opportunity of pro- 
viding for their safety. If the money was 
paid to trustees not authorized to receive. 
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the liability, both of the purchaser, and of 
the trustees, to the creditor, cannot be con- 
troverted. But if the authority of the trus- 
tees to receive, could be identified with that 
of the obligee; if the money, by the terms 
of the trust deed, as by the terms of the 
bond, had been made payable on or before 
the time specified in the deed, let me inquire, 
whether a court of equity ought to consider 
this as a valid payment 

It will not be contended, that a trustee can 
rightfully receive money which is well se- 
cured, in order to apply it to his own pur- 
poses. He can have no right to vary and in- 
crease the risk of his cestui que trust, in or- 
der to benefit himself. Such acts are breach- 
es of trust, and, even if within the letter of 
his power, are deemed void. In this case, 
the risk is varied and increased, without the 
knowledge or consent of the cestui que trust. 
A sum of money, which was amply secured, 
is collected by the trustee for his own use, 
and is held by him on his own personal se- 
curity only. It is not collected for the cestui 
que trust, but for himself. Had he purposed 
to act for the cestui que trust, he would have 
consulted the interested party, or his coun- 
sel. But he acted notoriously for himself. 
This is undeniably a breach of trust. Courts 
of equity, in the exercise of that vigilance 
which they employ for the protection of 
trusts, extend their control, not only over 
the acts of trustees, but over the acts of 
those also, who participate in the transac- 
tion; who aid and assist in the violation of 
the trust; who enable the trustee to violate 
it. All are made responsible for the act In 
Balfour v. Welland, 16 Ves. 156, the master 
of the roUs said: "Where the act is a breach 
of duty in the trustee, it is very fit that those 
who deal with him, should be affected by an 
act tending to defeat the trust of which they 
had notice. 

It is a general rule, that where the trustee 
does not act in pursuance of his trust, but 
in violation of it even if he is within the let- 
ter of his power, those who co-operate with 
him, in enabling him to defeat the trust, are 
responsible for it.s This case contains in- 
trinsic evidence, that all the parties acted 
with full knowledge of the character of the 
transaction. The purchaser must have 
known, that Thornton intended the money 
for his own purposes. Receiving it on a dis- 
count of interest, was equivalent to borrow- 
ing it on interest He could not have done 
this without intending to employ it 

The advance of money on a discount of legal 
interest if to a person authorized to receive it, 
is, of itself, a perfectly fair, legal, and moral 
transaction. But, in regard to the power of 
these parties, it stands on the same ground 
with the discount of a larger sum. It is the 



2 Crane t. Drake, 2 Vern. 6;L6; Scott v. Tyler, 
n?^?^'-,§^ Uli ^4rew V. Wrigley, 4 Brown 
Ch. 12O-130; HiU v. Simpson, 7 Ves. 152; Low- 
ther V. Lord Lowther, 13 Ves. 95; McLeod v 
Drummond, 17 Ves. IgQ. 
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purchase of a bond Dy a debtor from a trus- 
tee, for less than the sum mentioned in the 
condition, attended by this additional circum- 
stance, that the trust property is to be exon- 
erated from the lien Tvhich insured the debt, 
and the only security substituted for it, is the 
personal responsibility of the trustees. Un- 
der such circumstances, a court of diancery 
must consider the lien as subsisting in equity, 
and the purchaser as responsible to the creditor. 
In argument, the coimsel for the purchaser 
has likened this case to a payment made to 
an executor before it became due. Had the 
money been payable to the trustees instead 
of the obligee, General Pegram, the cases 
would not, I thhik, stand on the same prhi- 
ciples. An executor derives Ms power from 
the wiU, represents the testator in regard to 
the whole personal estate, and has an extensive 
discretion in its management. A trustee is 
strictly limited by the terms of the deed creat- 
ing the trust, and has no power which it does 
not expressly give. But even In the ease of an 
executor, the person who aids him in a breach 
of trust, does not act with impunity. The pur- 
chaser and co-trustee, have both aided in this^ 
breach of trust; the purchaser, by advancing 
the purchase-money; the co-trustee, by that 
act which induced him to advance it. It is not 
to be believed, that Anderson "would have ad- 
vanced the money to Thornton, had not Carter 
joined in the conveyance and receipt. 

The counsel for Carter insists, that he is not 
responsible, as the whole money was paid to 
his co-trustee. Had it been received in the fair 
and regular execution of the trust, the person 
who recaved it would have been solely respon- 
sible. AH the cases which bear upon the point, 
have been adduced; the subject has been pro- 
foundly examined at the bar, and they prove 
clearly that in a fair transaction, one trustee 
is not Uable for money received by his co- 
trustee, merely because he joined in the re- 

COlDt* 

But although Carter's act implies nothhig 
disreputable in intention, his entire confidence 
in Ms co-trustee has betrayed him into an in- 
discretion, which, in a court of equity, is con- 
sidered as co-operating in a breach of trust, and 
involving him in its consequences. The effect 
of his joining in the conveyance and receipt, 
was the payment of the money. He believed 
it safe in the hands of Thornton, but the sub- 
stitution of Thornton's responsibility for the 
security which the decree provided, was a 
breach which a court of equity cannot coun- 
tenance. It is a wrongful act, and he must 
bear the loss resulting from it. I have never 
doubted the ultimate responsibility of both 
the purchaser and the co-trustee to the cred- 
itor. The only doubt which I have felt, re- 
gards the relation in wMch they stand to each 
other. Reflection has confirmed my first im- 
pression, that Carter, by signing the convey- 
ance and receipt, has induced Anderson to pay 
the purchase-money, and has become surety 
for Thornton to Mm. I am therefore of opin- 
iODVltiiftt Oartep is Ha'bIS, a^eB^rflrst instance. 
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to the creditor, and that Anderson is liable, 
eventually, on the insufficiency of Carter to pay 
the debt. 



Decree: The decree heretofore rendered 
against the admimstrator of Anthony R. 
Thornton, who was primarily chargeable with 
the plaintiffs demand, having proved una- 
vailing, and the court being of opinion, that 
the payment by the defendant, Richard An- 
derson, of the deferred instalments of the 
purchase-money, discounting interest, and the 
execution of the deed to Mm by the trustees, 
were unauthorized transactions; and that 
these deferred payments still remain due, and 
are chargeable on the trust property, but that 
the defendant, William Carter, by uMting with 
the other trustee, Anthony R. Thornton, in giv- 
ing a receipt for the money, and executing 
the deed, is boimd to indemnify the said An- 
derson, for the payment made by Mm, and 
should, therefore, be first made liable to the 
plaintiff for the amount of the said deferred 
instalments,- after deducting therefrom, so 
much of the trustees' commission on the sales, 
as remains unpaid;— the court therefore order- 
ed and decreed, that WiUiam Carter should de- 
posit in bank, to the credit of this cause, the 
deferred hastalments, so far as they remained 
unsatisfied, with legal interest, from the dates 
at which they fell due respectively, and the 
plaintifiE's costs. And the cause was retained 
M court, in order that the plaintiff might have 
a decree against the defendant, Anderson, and 
enforce Ms lien upon the trust property, if it 
should be necessary to the recovery of the 
money hereby decreed, or any part thereof. 
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In re WALSH. 

[McA. Pat. Cas. 530.] 

Circuit Court, District of Columbia. March, 
1857- 

Patbntablb Invention — Extent op Ohanoe — 
g-as burnbks. 

n. When a change from previous devices, 
and its consequences, taken together and view- 
ed as a sum, are considerable, there must be 
sufficiency of invention to support a patent.] 

r2. A gas burner in which, in order to retard 
and equalize the flow, the gas is made to pass 
successively through two upright cylinders, with 
holes projecting downward from beneath the 
cap, so as to create a retarding counter current, 
Md to show patentable novelty oyer a burner in 
which the gas passed through only one cylinder, 
and escaped into the body of the burner through 
horizontal holes around its upper circumferen- 
ces: it appearing by the proofs that there was 
a great gain in steadiness of hght, combined 
Witt a large saving in the amount of gas used.J 
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[TMs was an appeal by John 0. Walsh from 
a decision of the commissioner of patents re- 
fusing to grant him a patent for an improved 
gas bmner.] 

A. B. Stoughton, for appellant 

MORSEIJD, Circuit Judge. The claun, as set 
forth in the specification, is made in the follow- 
ing terms: "Having thus fully described the 
nature of my invention, I would state that I 

{DrawlDss of Patents Nos. 17,530, granted to 
J. 0. Walsh, June 9, 1857, and 9,396, granted 
to A. H. Wood, November 9, 1832, for gas 
burners, published from the records of the Unit- 
ed States patent office.] 






Wood's Burner. 




Walsh's Burner. 



am aware many devices have been used for 
retarding the flow of gas through a burner, such 
as deflectors or circuitous passages. I lay no 
claun to these things. But what I do claim as 
my improvement, and desire to secure by let- 
ters-patait, is the arrangement within the b^m- 
er of two or more hollow pillars d and g, ex- 
tending up in the ehamt>ers of the burner with 
holes Ic, made obliquely, into the upper end of 
said piUars, as represented, for producing coun- 
ter-currents of gas as it flows through the 
burner, to break its force and regulate the sup- 
ply of gas to the tip of the burner, for purposes 
mentioned in the aforegomg specifications." 

In order that the particular nature and ob- 
ject 6f his invention may be fuUy understood 
when compared with others, to which refer- 
ences have been given by the commissioner 
in this case, I will proceed to state the same 
in his own language. He says: "The object 
of my improvement is to break the momen- 
tum of the cun-ent of the gas as it passes 
through the burner, while the ordinary pres- 
sure is on the gasometer, so that no more gas 
will escape from the burner than will be fully 
consumed, and at the same time give a steady, 
unflickeruig light by the means employed of 
supplying the burner witii a steady, constani^ 
easy flow of gas. The means accomplishing 
this is effected by so constructmg the parts of 
the body of the burner that counter-currents 
of the gas will be produced as it passes through 
the body of the burner to the tip, and thereby 
break the momentum of the main cmxent for 
purposes before mentioned, and is effected by 
providing the body of the burner with two or 
more chambers, and the said chambers with 
hollow pillars projecting up in and near the top 
of the said chambers; and holes are made 
obliquely in the top of said pillars, which holes 
project down for conducting the gas to the bot- 
tom of the chamber as it escapes from the 
pillar; and as the gas rises in each chamber, 
after leaving the pillar, it meets descending 
currents coming into the burner from the pillar, 
and its force is thereby impeded or broken in 
each chamber as it approaches the tip of the 
burner by the counter-current of the gas. By 
the time the gas rises at the tip of the burner 
the current is so much broken in its force and 
impeded in its flow that it will aU be fully con- 
sumed as it escapes from the burner, and at 
the same time give a steady, unflickering light." 
The commissioner, in his decision dated 22d 
Januaiy, 1857, says: "Mr. Walsh's claim is 
for arranging two or more hollow pillars with- 
in the bumei, with holes made obhquely in 
their upper ends, for the pin^se of producing 
counter-currents of gas, to break its force and 
regulate the supply to the tip of the burner. In 
rejecting the claim, several references were giv- 
en to what may be justly considered equiva- 
lent devices; one of them, Samuel K. Brick's 
burner, was rejected and withdrawn in 1852, 
on the 2d of November, after an interference 
with A. EL Wood, whose burner was patented 
November 9th, 1S32, No. 9396. Wood's dauns 
appear to me sufficiently broad to foreclose J, 
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C. Walsh's. The mere duplication of parts not 
being suflacient to make a patentable improve- 
ment, the conclusion is that the patent should 
be refused." 

The appeal is from this decision, and the 
reasons, in substance, are, that the commis- 
sioner erred -when he stated that A. H- "Wood's 
claim appears to be sufficiently broad to fore- 
close J. 0. Walsh's, when the record shows 
that Wood neither describes nor claims nor 
represents what Walsh claims; that the com- 
mi^ioner erred in deciding that Walsh's Inven- 
tion was but mere duplication of .Wood's, the 
decision being that the mere duplication of 
pai-ts is not sufficient to make a patentable 
i:nprovement; and also that he erred in decid- 
hig (substantially) that Walsh's burner did not 
differ from those referred to for its rejection, 
and did not produce any new or beneficial 
effect beyond those to which reference was 
made, when evidence to the contrary existed 
on the files of the office. 

The claim of Wood, referred to by the com- 
missioner, was filed the 2d of April, 1852; 
patent issued on the 9th of November, 1852, 
and is in these words: "What I claim as my 
invention, and desire to have secured to me by 
letters-patent, is the use in a gas-burner of a 
distributor, constructed substantially as above 
described, for the purpose of producing a 
steady jet or flame, and for preventing the 
blowmg and waste of gas in the burner." In 
stating his device or arrangement, he says: 
"My improvements consist in introduchig into 
an ordinary gas-burner a hollow core or cham- 
ber fastened to the inside of the burner in any 
proper manner, and pierced near its top with 
line holes; a a in the drawings represents a 
fish-tail or tulip burner constructed in the 
ordinary manner, the jet of gas issumg from 
two holes in the end. In the larger end of 
this burner is inserted a hollow core or dis- 
tributor bb, pierced near its top with fine 
holes, the bottom of the same having only one 
aperture for the gas to pass through. When 
the gas is admitted from the supply pipe, in- 
stead of rushing directly into the burner and 
passing through the apertures in the end of 
the same, it has to pass first through the 
apertures in the bottom end of the distributor 
b b, and thence is distributed through the 
hc-les of the same into the main burner a a." 

I have been particular in giving the descrip- 
tion of this reference, because it appears to 
be the one mainly relied on by the commis- 
sioner. 

A time and place having been appointed for 
the hearing of this appeal, and due notice giv- 
en thereof, the commissioner has laid before 
me the original papers and evidence in the 
ease, together with the grounds of his deci- 
sion in writing; at which time and place the 
ai;peUant, by his attorney, appeared and filed 
his argument in writing, and the said case 
was submitted. 

If in this case the devices used are mechan- 
ical equivalents, and the differences or chan- 
ges from those given in the references be 
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merely colorable, unquestionably the appli- 
cant would not be entitled to a patent. Up- 
on this ground the commissioner seems to rest 
his decision. But it is contended that in sup- 
posing this to be the case as to the applicant's 
burner the commissioner erred, because there 
are substantial differences between the con- 
struction of the improved burner and that of 
Wood's and the others to which the reference 
has been given; that the construction and ar- 
rangement of the parts which mainly operate 
to produce a more perfect counter-current and 
checks consists of having a dome or deflector 
with the drill holes in an oblique, upward di- 
rection under the cap or dome, so that the 
current of gas shall be thrown downward; 
that in Wood's there is no dome or deflector; 
that the holes to admit the gas into the body 
of the burner are horizontal. Again, that a 
material difference may be perceived between 
the two in the currents and coimter-currents 
that pass through the two burners by blowing 
with the mouth through the different ends of 
the two burners; Ihat it will be found on 
making the experiment that whilst with 
Walsh's burner a free passage of air from the 
tip to the inlet end is made, yet from the inlet 
to the tip it is apparently entirely cheeked, 
though not so in fact. The argument is that 
the openings being the same in both cases, 
there is evidently a strong counter-current. in 
the direction m which the gas flows through 
the burner, that does not exist if the current 
is reversed. These facts, as stated, are be- 
lieved from observation to be true. It is ad- 
mitted that this effect exists to a degree in 
Wood's burner, but not to the extent that it 
does in Walsh's burner. These differences 
might not be deemed sufficient if the result 
produced had been slight or inconsiderable; 
but various affidavits sent up with the orig- 
inal papers, and which it may be supposed 
passed under the examination of the commis- 
sioner, satisfactorily show that by actual ex- 
periments made according to the most ap- 
proved and best modes of comparison, to test 
the same, of Walsh's burner with the best 
burners in the city of Cincinnati (and Wood's 
may be supposed to have been among them), 
Walsh's burner was invariably found to be 
very much superior and better than any of 
them; that it saved in the consumption of 
gas from twenty-five to thirty per centum; 
that when lighted up there was no flickering 
or variation in fiame, and no instance noticed 
of any of fhem to blow. If this be true, and 
there 'is no reason to believe it is not, there 
is certainly in this invention a very great sav- 
ing of expanse and of economy in the con- 
sumption of gas more than by any other. 
There are affidavits which show expressly 
that the comparison was made between the 
burner of Walsh and Wood, and a similar re- 
sult found in favor of Walsh; but as these 
affidavits, from what I can observe, did not 
pass under the inspection of the commission- 
er, they were not considered as evidence be- 
fore me in this case. 
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Wliat, then, are the rules of patent law ap- 
plicable to this ease? The law, as laid down 
in Webster, is "that whenever the change and 
itg consequences, taken together and viewed 
as a sum, are considerable, there must be a 
sufficiency of invention to support a patent. 
Thus, when the change, however minute, 
leads to consequences and results of the great- 
est practical utUity, as in the cases of Dud- 
ley's, Hall's, and Daniels' patents, the above 
condition is satisfied; but if the consequence, 
as in the case of Fussell, be inconsiderable, 
the change also being inconsiderable, and such 
as would most readily suggest Itself to any 
one, the condition is not fulfilled, and the in- 
vention is not sufficient to support a patent." 
Webster's Subject-Matter of Letters-Patent, 
p. 29. 

The conclusion, therefore, to which I feel 
myself obliged to come is that there is error 
in the decision of the commissioner in rejecting 
the application of the appellant for a patent 
for his invention as set forth, and that the 
said patent ought to have been granted. The 
decision ought, therefore, to be reversed and 
annulled. 

[Patent No. 17,530 was granted to J. 0. 
Walsh, June 9, 1857, and has not, so far as as- 
certained, been involved in any other cases.] 
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In re WALSH. 

[10 Reporter, 549.] i 

Circuit Court, S. D. New York. Oct 11, 1880. 

Sdpekvisok of Elections — Removal — Instruc- 
tions— Retaining Naturalization Papers. 

1. The circuit court will not remove a chief 
supervisor of elections, for issuing of instruc- 
tions which are the same as those previously 
issued, and shown to have been approved by 
the district attorney and circuit judge. 

2, Instructions to the supervisors to take 
from a person who asl;s to be registered as a 
voter his certificate of naturalization are unau- 
thorized by the statute. 

On petition. The petitioner alleged that his 
certificate of naturalization had been taken 
from him, on his attempt to register as a 
voter, under instructions to that effect issued 
by the chief supervisor; and an order was 
issued to the chief supervisor, John I. Daven- 
port, to show cause why he should not be 
removed. 

E, EUery Anderson and George W. Win- 
gate, for petitioner, 

EUhu Root and E. W. Stoughton, for re- 
spondent. 

BLATCHFORD, Circuit Judge. We are 
prepared to dispose of this matter now. The 
two judges concur entirely in their views 
upon the subject, although the decision must 
be considered as being made by the circuit 
judge sitting alone, with the advice and con- 
<;urrence of Judge CHOATE. We do not 

I [Reprinted by permission.] 



think a case is made out for removing Mr. 
Davenport under this petition. The instruc- 
tions so far as the substance and materiality 
of them are concerned— everything that pre- 
cedes the second further direction— appear 
to have been the same that were issued pre- 
viously and passed upon and approved so far 
as it went (es parte, if you please) by the 
district attorney and Judge WOODRUFF. 
Under such circumstances this court would 
not be authorized to say that the reissuing 
of these instructions was evidence of want 
of fidelity or of want of capacity on the part 
of the chief supervisor. Certainly these cir- 
cumstances repel all question, in our judg- 
ment, of any bad faith, while at the same 
time they may not be conclusive upon this 
court sitting judicially upon the question in- 
volved. Now, as to the instructions, they 
have been argued to us and we have been 
asked to express an opinion in regard to 
them. The decision not to remove Mr. Dav- 
enport perhaps disposes of the prayer of this 
petition, but we deem it proper, in view of 
the questions involved and of the argument 
of counsel on both sides, to give our views 
upon the instructions as the views of the 
court. We co^siddr these inquiries that are 
to be made of the person presenting an 18QS 
certificate as proper. We do not' understand 
there is anything in these instructions which 
in any manner is intended to interfere with 
the proper prerogative and business of the 
.inspectors. They are to decide whether the 
man is to be registered or not. If these 
questions or any other questions are asked 
of the party, and he refuses to answer one 
way or the other, upon that the state stat- 
ute interposes, and the consequence is that 
he cannot be registered. If he says that he 
will not answer them because they tend to 
criminate him, that makes no difference; he 
does not answer, no matter what the reason 
is. These instructions were made with ref- 
erence to the laws referring to the registra- 
tion and elections of the state of New York, 
and we consider them pari passu with the 
questions which are authorized or required 
to be put to the person offering to vote uffon 
naturalization papers. They not only are re- 
quired to put certain questions, but such 
other questions as affect the right of a man 
to vote; and that is also the purport of the 
oath. Now, it says here that this supervisor 
may challenge the man's right -to register 
who persists in registering on an 1S6S pa- 
per. Well, we think sufficient is shown to 
warrant an inquiry into these 1868 papers. 
We do not go behind the affidavit of Mr. 
Davenport. We have not the facts before 
us upon which he acted, and must take his 
affidavit upon that subject. Now, he Is to 
challenge the right to register. The right of 
challenge is expressly given by the statute 
of the United States, and the statute of the 
state gives the right of challenge to any 
voter, and not only gives a voter the right to 
challenge but requires that every supervisor 
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shall be a voter. Now, the supervisor is to 
require the statutory oath to be put to the 
applicant. The inspector is to put the stat- 
utory oath. Under the state law he is re- 
quired to do that. When these oaths are 
put, of course the man is to be examined. 
How is he to be examined? Why, the state 
law provides that the inspector shall put the 
questions. Well, this instruction says: "Up- 
on such challenge, "after the party is sworn, 
you will make of him the following inquir- 
ies," and then on the top of the second page 
it says: "Whenever upon your examination 
of any person applying for registration it 
shall appear that such person," etc. It does 
not follow at all from that that the questions 
are to be put directly by the supervisor to 
the applicant. The presumption is that they 
are to be put in the usual lawful way 
through the inspector. That is the presump- 
tion and the meaning of it. The inspector 
may not put these questions. He may have 
his attention called by the supervisor to the 
advisability of putting the questions and he 
may refuse to put them, but nevertheless 
they are proper questions for the supervisor 
to ask to have put. The inspector may not put 
them, or the voter may refuse to. answer them or 
may answer them, but these questions, it seems 
to us, are questions which are proper to be put— 
every one of them. Why, the theoi-y of the 
law for registration in the state of New York 
is that the right of a naturalized person to 
vote, even though he presents a certificate of 
naturalization, is to be inquired into, and 
there is nothing in the decision of the court 
that touches this question or conflicts or in- 
terferes with it. Then comes the instruc- 
tions: "That whenever upon your examina- 
tion of any person applying for registration 
It shall appear that such person has in his 
possession a certificate of naturalization im- 
properly issued or granted, or improperly ob- 
tained, you will see that such person is not 
allowed to register," etc. Well, that is not 
an instruction of prohibition. If the inspect- 
or puts the man's name down as a register- 
ed man this instruction does not mean that 
the supervisor is to seize the paper and tear 
It out of his hands; it merely intends that 
he is to use proper means to see that the in- 
spector does not register him. But as a mat- 
ter of course the inspector may still register 
him. It is a formal expression, perhaps not 
as accurate as might be, but at the same 
time a form that may yery well be used, and 
we do not understand that it conflicts in any 
manner with the freedom of action of the 
inspector. 

Then the next instruction is, "and will take 
from him his certificate and attach thereto 
a statement of the facts, as given by the ap- 
plicant, together with his name and address, 
and return the same with your book to the 
assembly district aid, to be forwarded to the 
chief supervisor." That portion of this di- 
rection we regard as unwarranted and not 
to be supported. We regard it as tending to 



a breach of the peace, and as totally unau- 
thorized under the circumstances in which 
it is directed. If a man is arrested for il- 
legal registration by a marshal, or for at- 
tempting to register illegally, or by the su- 
pervisor for violation of the statute, and in 
connection with that arrest the criminating 
and inculpating certificate is taken, together 
with the person, to the magistrate, that may 
be a proper proceeding, but a very different 
proceeding; and we do not think this lan- 
guage, "will take from him his certificate," 
is capable of the modified construction sought 
to be given to it by one of the counsel 
—that he is merely to receive the certifi- 
cate if the man gives it up. It is capable of 
a different construction; and more than 
that, in the petition in this case it is stated 
that in several cases the certificate had been 
taken from the party, and on demand to 
have it given back the supervisor had refus- 
ed to return it. Well, of course receiving it 
after it has been submitted to the inspector 
and the inspector has passed it to the super- 
visor and the man asks it back, withholding 
it then amounts to the same thing as if he 
had taken it forcibly from him, and we do 
not think that that portion of the instruc- 
tion is to be upheld or can be warranted. 
In regard to the point first raised by Mr. 
Wingate in his last observations to the court 
about the evidence to be taken of naturaliza- 
tion, either of the original certificate or some 
substituted evidence, it would seem that per- 
haps this instruction goes a little beyond the 
intent of the state statute. The state stat- 
ute seems to be that he is to produce the 
original certificate, and if that is lost then 
the applicant himself may take the oath. 
This instruction seems to proceed upon the 
principle that the best attainable evidence 
must be produced, either the original certifi- 
cate or a duplicate. It says: "If for any 
substantial reason, such as that the records 
of the court where the applicant was natu- 
ralized have been burned or otherwise de- 
stroyed, so that he cannot obtain a dupli- 
cate, then the evidence of any one who 
knows the fact of the naturalization of the 
applicant or who has seen his certificate may 
be received." That is put forth as the opin- 
ion of the chief supervisor of elections. It 
may or may not be acted upon by the in- 
spectors. It would seem, so far as the court 
now perceives, to be a departure somewhat 
from what is required by the state statute. 
We have not had an opportunity to examine 
it with care, and it has not been commented 
upon by the other side. But the departure 
is not a very grave or serious one, and the 
matter is to be regulated unquestionably by 
the inspectors. This is an instruction to the 
supervisors, • If the supervisor sees fit to say 
to an inspector, under these instructions, that 
the law is so and so, why, unquestionably 
the inspector knows better, for he has got 
better guidance under the state law and will 
continue to act as he pleases. It does not 
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seem to amount to much one way or the 
■other. At all events, it is not sufficient 
ground for removal nor for more serious 
<:omment Motion denied. 



Case No. 17,113. 

WALSH T. The CARL HAASTBD. 

[3 N. J. Law J. 18.] 

District Court, D. New Jersey. Dec. 19, 1879. 

LiBEi, IS Rem— Agency of Mate. 

1. The owners of a freighting vessel are not 
liable for the loss of floating stages which were 
towed by the vessel under an agreement by the 
mate that he would take care of them. 

2. Such an agreement is beyond the scope of 
the employment of the mate, and even of the 
master. If the owners are not liable, the ves- 
sel itself is not liable. 

In admiralty. 

Muirheid & McGee, for libelant 
E. A. Ransom, for daunant. 

NIXON, District Judge. This is a libel 
in rem, and it seeks to hold the libeled bark 
liable for the loss of a floating stage, which 
it attempted to tow over the North river from 
the 42d street pier. New York, to Bergen Point, 
New Jersey. It appears from the admissions 
•of the parties and the testimony in the case that 
the Carl Haasted, a Norwegian vessel, in ap- 
proaching New York in November, 1877, col- 
lided with the steam-tug Cornell, and received 
injuries to her cut-water and stem, wliich the 
owners of the tug, acknowledging their fault 
and liability, agreed to repair. When the bark 
reached the 42d street pier these owners sent 
on board three of their workmen for the pur- 
pose of carryhig out their agreement 

In making the repairs it was necessary to 
use two floating stages, which the men brought 
with them. On the evening of the first or sec- 
ond day, and before the completion of the 
work, the workmen were informed by one of 
the officers of the bark, the mate, that the 
vessel was to be towed early the nest morning 
over the river to Bergen Point to load for her 
return voyage to Europe, Some conversations 
took place between the mate and the workmen 
in regard to the floating stages. The mate 
says that the carpenters asked him as a favor 
to take them over to the New Jersey shore, and 
he promised to do so. They testify that it was 
understood that if the vessel was removed 
from the dock before they returned in the 
morning, the mate should take care of the 
•stages for them. 

They got aboard the nest morrung just as the 
bark was casting ofE her lines from the wharf. 
The floating stages had been removed from 
the bow, where they liad been left the day be- 
fore, and had been fastened to. the stem of the 
vessel by some of the hands on board. Their 
■course was dovsox the river, the bark being tow- 
^ed by a tug-boat against a strong wind and 
tide; and whilst they were in the middle of the 
jiver, the chain and hawser which fastened 
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the two stages together parted, and the rear 
one, which was not attached to the bark, went 
adrift No request was made to the persons 
controlluig either the bark or the tug-boat to 
stop, but the carpenters hailed a passhig boat 
requesting them to pick up the stage, and send 
it to the libelant Walsh. It never was taken 
up or returned to him, and he claims that the 
bark to which the stage was fastened is liable 
for the loss. 

The first question claiming attention is wheth- 
er a case is presented in the libel and shown 
in the proofs, which entitles the libelant to 
an action in rem. This *must be answered in 
the negative, unless the owners of the bark are 
personally responsible, because in cases of this 
sort the liability of the vessel and the respon- 
sibility of the owners are convertible terms. 
The Bold Bucdeugh, 2 Eng. Law & Eq. 537, 
approved by the supreme cotirt in Freeman v. 
Buckuigham, 18 How. [59 U. S.] 189; The 
John Parron [Case No. 7,340]. 

The libeled bark is a freighting vessel, and 
it was the duty of the master to employ her 
as such. By the maritime law, he can bind 
the owners by his, acts and contracts only when 
performed and made within the scope of his 
authority. If the undertaking in this case had 
been by the master, it is more than question- 
able whether the owners of the bark were 
bound to answer for any negligence on his part 
in its performance. The towing of floating 
barges was not within the range of the mas- 
ter's employment or the vessel's business, and 
all persons entering into contracts with the mas- 
ter, having in view any ultimate responsibili- 
1y of the owners, m6st see to it that the sub- 
ject-matter of the service was within his au- 
thorify. Much less can the owners be held by 
the agreement of the mate to take care of or 
to look after the safety of the stages. There 
is no sense in which he can be regarded, un- 
der the circvtmstances, as the agent of the own- 
ers or as capable of maldng them responsible 
for his undertakings. 

This view of the case renders unimportant 
some of the other questions discussed by the 
advocates of the respective parties,— such, for 
histance, as whether the master's presence on 
board might not be construed into an acquies- 
cence by him in the mate's agreement to tow 
the stages, and whether, as the service was 
voluntary and without hire, it was not necessa- 
ry to show gross negligence before any one 
could be held liable for the loss. These might 
become relevant in a suit against liie master 
or mate; but the owners of the boat, not behig 
personally responsible, a libel in rem is not 
maintainable and the action must be dismissed. 
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WALSH V. The CHINA. 

[Cited in The Alabama, Case No. 122. No- 
where reported; opinion not now accessible.] 
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Case nSTo. 17,U5. 

WALSH V. The H. M. WRIGHT. 

[Newb. 494.] i 

District Court, E. D. Louisiana. Dec, 18o4,2 

Cakkiers op Passengers— Theft of Baggage — 

Neoligexoe — Steamboats— "What is Neces- 

SART Baggage — AnMiRALTy Jurisdiction. 

1. Wlien, on board of a passenger steamer, 
time and opportunity were given for a thief, 
without detection, to enter a stateroom of the 
ladies cabin, which was properly fastened, and 
steal a valise, it was held, that it exhibited a 
want of that care and watchfulness on the 
part of those managing the steamboat, which 
should always be observed in the police regula- 
tions of such a boat. 

[Cited in The John Brooks, Case No. 7,335.] 

2. Those engaged in running passenger steam- 
ers are required to use such a degree of vigi- 
lance as will efEeetually protect from all intru- 
sion, during the night time, at least, that por- 
tion of the boat which is appropriated for the 
security and convenience of helpless females, 

3. Common carriers of passengers are liable 
for the safe transportation of passengers' bag- 
gage. 

4. Articles which it is usual for persons to 
carry with them, from necessity, or conven- 
ience, or amusement, fall within the term bag- 
gage; as also money not exceeding a reason- 
able amount. 

5. A gold watch and gold spectacles were, in 
this case, necessary to the traveler's personal 
convenience. 

6. When the baggage of a passenger had been 
stolen from her room, on board a passenger 
steamer, the admiralty court has jurisdiction 
over an action brought to recover its value. 

[Cited in The General Buell v. Long, 18 Ohio 

ot, OOO.] 

[This was a libel by A. M. Walsh against 
the steamboat H. M. Wright to recover the 
value of certain property stolen from her 
while a passenger on the steamboat.] 
Mr. Cornelius, for libelant 
Durant & Homor, for respondent 

McOALEB, District Judge. The libelant in 
this case claims from the steamboat H. M. 
Wright the sum of $143, as the value of a gold 
watch, a pair of gold spectacles, a sum of mon- 
ey amounting to §11, some other small articles, 
and the valise In which they were deposited. 
These articles, it is alleged, were stolen from 
the stateroom of the boat, which was occu- 
pied by the libelant while the boat was on 
her voyage from New Orleans to Bayou Sara; 
and the evidence adduced in the cause leaves 
no doubt 'on the mind of the court that such- 
was the fact It is shown that the libelant is 
a lady of the highest respectability, residing 
in Woodville, Mississippi; that the stateroom 
in which the valise containing the articles 
stolen, was deposited, was occupied only by 
herself and a young lady, also of the highest 
respectability. It is shown that the valise 
was carefully deposited imder her berth by 
the libelant when she retired to rest on the 



1 [Beported by John S. Newberry, Esq.] 

2 [Affirmed by circuit court Case unre- 
* ported.] 



night when the robbery was perpetrated. The- 
respondent has attempted to raise a presump- 
tion that the aitieles were stolen by a servant 
belonging to another lady of the party with, 
which the libelant was traveling; but this at- 
tempt has been unsuccessful. The eonclusioa 
I have formed from the evidence is, Oiat th& 
stateroom was entered and. the articles taken 
by some one having no immediate employ- 
ment about the- ladies' cabin, and having no- 
right to be there. Whether the intruder was a 
person connected with the boat, or a stranger^ 
it is unnecessary to inquire. The fact that 
he had time and opportunity to enter a state- 
room of the ladies' cabin, which, it is shown, 
was properly fastened, exhibits a want of that 
care and watchfuhiess which should always- 
be observed in the police regulations of every 
boat engaged in the transportation of pas- 
sengers. It is certainly not exacting too much, 
of those in charge of these common carriers 
to require of them that degree of vigilance 
which would effectually protect from all in- 
trusion, during the night time, at least, that 
portion of the boat which is appropriated for 
the security and. convenience of helpless fe- 
males. 

It is well established that steamboat pro- 
prietors, who are common carriers of pas- 
sengers, for hire, are liable for the baggage of 
passengers; and it is equally well established 
that they are not subject to damages for the- 
loss of anything that is not strictly baggage. 
This leads us to the inquiry, what is baggage 
strictly so called? The supreme court of 
Pennsylvania have considered that it is not 
obvious in what manner the court can restrict 
the quantity or value of the articles that may 
be deemed proper or useful for the ordinary 
purposes of traveling, because, in the nature 
of things, it is susceptible of no precise or 
definite rule; and when there is an attempt 
to abuse the privilege, a court must rely up- 
on the intelligence and integrity of the jury to- 
apply the proper corrective. The defendants 
in the particular case in which this decision 
was made, requested the court to charge the 
jury that they (the defendants) having had no- 
notice that the trunks lost' contained jew- 
elry, or other articles of greater value than 
ordinary wearing apparel, they were not lia- 
ble for such articles of jewelry; but the court 
refused, and the jury found for the plaintiff,, 
and the judgment was afilrmed upon appeal. 
"An agreement, ' says Angell, in his work on 
Carriers, "to carry ordinary baggage may 
well be implied from the usual course of 
business; but the implication cannot be at all 
extended beyond such things as a traveler 
usually has with him, as a part of his bag- 
gage. AH articles which it is usual for persons 
travelmg to carry with them, whether from 
necessity or for convenience, or amusement, 
fall within the term baggage. So, likewise, does 
money, not exceeding a reasonable amount;: 
and a watch has been held to be a part of a 
traveler's baggage, and his trunk a proper 
place in which to carry it" Ang. Carr. & 
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115. See, also, 9 Wend. 85; 19 Wend. 534; 
and 6 Ohio, 358. 

The proctor for the respondent has con- 
tended that the articles lost should have been 
deposited with the clerk for safe keeping. On 
the contrary, they -were just such articles as a 
lady of the age and circumstances of the libel- 
ant would naturally prefer to keep about her 
person. They were necessary to her personal 
convenience, and it is not shown that she fail- 
ed in taking the proper precaution for their se- 
curity. 

It lias also been contended that this is not a 
case of admiralty jurisdiction. This position 
cannot be maintained. A contract for the 
transportation of passengers for hire, is a con- 
tract over which tbe admiralty has exercised 
jurisdiction from a very early period. It is 
distinctly mentioned among the subjects of 
that jurisdiction by the learned Godolphin of 
the court of admiralty m England, in the 
reign of Charles I. It has repeatedly, within 
a few years past, been a subject of jurisdiction 
in the United States district court for the 
Southern district of New York, and has been 
clearly recognized as such, both in the dis- 
trict and ckciiit courts. It was also recog- 
nized as such In a recent case by Mr. Justice 
Campbell, in affirming a decree of this court. 
The value of the articles claimed by the libel- 
ant has been proven, and she is entitled to a 
judgment for the sum of $143, with costs. 

This decree was aflSrined on appeal by the cir- 
cuit court. [Case unreported.] 



Case K"o. 17,116. 

WALSH V. UNITED STATES. 

[3 Woodb. & M. 341.] i 

Circuit Court D. Massachusetts. Oct. Term, 
1847. 

Smuggling— Evidence— Possession of Smuggled 
Goods— Recoveut of Penaltt. 

1. Where a person had in his store and sold 
cigars, which he seemed to admit were known 
to him to have been smuggled, it is competent 
for the jury, unless he offer rebutting evidence, 
to infer from such admissions both that they 
had been landed without license from the col- 
lector, and that he knew it, and was keeping 
or storing them with such knowledge. This con- 
stitutes one offence under the act of congress 
of 1799 [1 Stat 627], though it is another but 
distinct offence to land foreign merchandise 
without license, or to assist in doing it. 

2. The remedy for the penalty incurred in 
such cases may be by information or debt. 

[Cited in Stoekwell v. U. S., Case No. 13,- 
466; s. c, on appeal, 13 Wall. (80 U. S.) 
543; U. S. V. Maxwell, Case No. 15,750; 
Ex parte Wilson, 114 U. S. 425, 5 Sup. Ct 
939.] 

3. If the information is filed by the district 
attorney, on behalf of the United States, though 
expressed to he for the benefit of the collector 
and all concerned, it will be sustained. 

This was a writ of error, brought to reverse 
a judgment rendered in the district court for 

■ 1 [Reported by Charles L. Woodbury, Esq., 
and George Minot Esq.] 



Massachusetts hi September, 1M6. The orig- 
inal proceeding in which judgment was ren- 
dered was an information against [Richard] 
Walsh, for that he did "aid in removing, stor- 
ing or otherwise securing" a certain quantity 
of cigars, which had been landed without spe- 
cial license, from a vessel at Boston, within 
this district, on the 9th of May, 1845, import- 
ing them from abroad, and which landing with- 
out license was known to said Walsh. [Case 
unreported.] 

The objections msisted on at the tilal, as 
well as now, are the following: 1. That an 
information does He at all in a case of this 
khid. 2. That this information is informal and 
void. 3. That the rulings of the judge as to the 
evidence, which were excepted to and come up 
In the case by a regular biU of exceptions, were 
erroneous, because the judge instructed the 
jury that the acts of the defendant in remov- 
ing or assisting to remove the articles, if it 
was within his knowledge that they had been 
landed improperly, need not be in connection- 
with the landing Itself. 

Mr. Sohier, for plaintiff hi error. 
Mr. Rantoul, Dist Atty., for the United 
States. 

WOODBURY, Ckcuit Justice. The orig- 
inal information was here founded on a sup- 
posed violation of the 50th section of the act 
of congress, of March 2, 1799 (1 Stat 665). 
That section punishes with a penalty of $400,. 
and disability for seven years to hold any 
office of trust or profit under the United 
States, the unlading or delivery of any goods- 
from a foreign port, "at any time without a- 
permit from the collector or naval officer, if 
any, for such unladhig or delivery." And it 
punishes in a like manner, "if any goods, fcc^ 
shaU be unladen or delivered from any such< 
ship or vessel, contrary to the direction afore- 
said," any "person who shall knowingly be 
concerned or aiding therein, or in removingr 
storing or otherwise securing the said goods," 
&e. 

The plaintiff in error was charged with the- 
commission of the last named offence, of aid- 
ing to remove or store a certain quantity of 
cigars, which had been landed without any 
special permit, and this fact known to him at 
the time. The evidence offered to prove this, 
was his possession of cigars in his store, and 
selling some of them, which he appeared to- 
concede had been smuggled. His counsel 
contended that this was not sufficient, unless- 
he was shown to have aided or done some- 
thing wrong in connection with the landing of 
them. But the district judge thought other- 
wise, and his construction of these provisions 
in the act of congress, we think, was correct 
The act had two objects in view in these pro- 
visions: One was to punish the actual land- 
ing without a permit, and the other was to- 
punish the securing or storing of the articles- 
afterwards, so as to prevent the seizure of 
them for smuggling, and so as to' help to make- 
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the former violation of the law successful. 
3ut the offences may be distinct transactions, 
though the ultimate design in both punish- 
nients is to secure the faithful payment of 
duties or revenue to the government, and by 
making any assistance iu evading that pay- 
ment penal, whether it be by landing the prop- 
erty illegally, or storing it afterwards, with 
a knowledge of that previous illegality. All 
which the last clause requires to show penal 
guilt under it, would be secreting, or housing, 
or removing the articles to a safe place, know- 
ing they have been irregularly landed. That of 
itself, properly considered, is an offence. It 
per se tends to countenance and assist the 
defrauding of the revenue. To be sure the 
landuig of the goods without a permit is also 
an offence, but it is a separate and distinct 
one. So probably would be the removal of 
the goods with a view to aid in such landing, 
and in connection with it, it might be a branch 
or part of the other pfiEence, viz., the illegal 
landing. It might make him a particeps 
criminis in the landing itself. But it is not 
the second offence described in the act of con- 
•gress, as that consists, not in removing or stor- 
ing to aid the improper landing, or in connec- 
tion with it, but merely in "storing or receiv- 
ing the goods," with a knowledge that an im-' 
proper landing had already and beforehand 
taken place. This being of itself an unfaith- 
fulness to duty, tending to defraud the rev- 
enue, ought to be and is a matter to be dis- 
-countenaneed by a severe penalty. If this 
plaintiff, in truth, had not, also, assisted in the 
landing, or if the cigars in this case were of 
domestic manufacture, and never reaUy im- 
ported from abroad, he should have shown 
these facts in Ms defence, and not have al- 
lowed the case, unexplained, to go to the jury 
^mder admissions and statements, from which 
the inference was a just one, that the cigars 
which he was selling, and which had been stor- 
■ed on his premises, were smuggled, and this 
fact weU known to himself, no less than to the 
purchasers of them from him. 

We have thus gone over the merits of the 
•case, as appearing at the trial, and on the bill 
of exceptions, and find them to be in favor of 
the government, and of the correctness of the 
instructions given to the jury. It remains to 
-consider the two other objections, which ap- 
ply more to the technical propriety of the form 
^f proceeding adopted here, than to any de- 
fence on the merits. 

It is contended first, as to this point, that 
the act of congress which we have been con- 
sidering, virtually designates some civil ac- 
tion, like that of debt, for the recoveiy of the 
penalties incurred under it, and does not au- 
thorize an information. In the 89th section 
It is provided, "that all penalties accruing by 
any breach of this act, shall be sued for and 
.recovered with costs of suit, in the name of 
the United States of America, in any court 
-competent to try the same.* 1 Stat. 695. 
The expression "sued for and recovered," it is 
.argued, applies to civil prosecutions, and not 
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those of a criminal character, like informa- 
tions. 4 Bl. Comm. c. 23. And where one 
remedy is expressly given by the statute creat- 
ing an offence, it is contended that no other 
exists of a common law character, because 
there is no offence in doing the act by the com- 
mon law, and because "Expressio unius est 
exelusio alterius." Cro. Jac. 643; Rex v. 
Wright, 1 Burrows, 543; Wiley v. Yale, 1 
Mete. [Mass.] 553; Rex v. Robinson, 2 Bur- 
rows, S03. AU this, except tlie first position, 
may be sound law, and thus may be the case 
of State V. Mitchell, 1 Bay, 267, holding that 
where a constitution requires all public prose- 
cutions to be in the name and by the aiithor- 
ity of the state, a remedy by information, 
rather than an indictment by a grand jury, 
should be excluded, and especially, in ease of 
a crime, be excluded with great propriety. 
But the first position is not correct, that "sued 
for" is an expression always applied to civil 
remedies. In the supplemental act of congress 
as to an embargo in 1809 (chapter 24, § 12 [2 
Stat. 506]), further remedies were given ex- 
pressly to recover penalties, as the original 
act of 1808, c. S, § 6 [4 Bior. & B. Laws, 132; 
2 Stat. 453], had conferred only the like reme- 
dies that existed in the collection law of 1799 
now under consideration. This supplemental 
act provides that any penalty may be "sued 
for" and recovered by debt, or indictment, or 
information, any law, usage, &e., to the con- 
trary. Now, if the argument from this he, 
that an information being given by this last 
act, it follows that it did not before exist, 
there would appear to be like ground for 
arguing that the ranedy by debt being given 
by this last act, hence that remedy did not ex- 
ist before. 

Again, if "sued for" being an expression used 
in the first act, an inference is thence drawn 
that a civil remedy like debt, rather than a 
criminal one like an Information, was intended, 
this argument is rebutted by the use of the 
same term "sued for" in the supplemental act, 
and there applied as well to information and in- 
dictment, as to debt. It may be that "a suit" 
usually means a civil remedy. TJ. S. v. Allen 
[Case No. 14,431]. But "sued for" is broader, 
and may mean prosecuted for in any legal form. 
An action of debt, is doubtless good. Levy 
T. Burley [Id. S,30nO]. And m the coUection 
of a fine or penalty, given to an individual, 
though to be divided between himself and the 
United States, debt is the most iisual remedy 
adopted. See case of Parsons v. Hunter [Id. 
10,778]. An information, however, lies there 
sometunes. Ward v. Tyler (in South Carolina) 
1 Nott & McC. 22. And it is the most com- 
mon form of proceeding for penalties in con- 
nection with revenue in England. It is at times 
called "the king's action of debt" Levy v. 
Buriey [supra]; U. S. v. Lyman [Case No. 15,- 
647]. And though debt, also, wiU lie there 
(Cross V. U. S. [Id. 3,434]; U. S, v. Webber 
m. 16,656]; U. S. v. Mayo [Id. 15,755]; U. S. 
V. Lyman [supra]), and though debt may have 
been the most usual remedy adopted for the 
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recovery of a penalty under the collection law 
of 1799, yet several cases exist in the books 
-where the remedy was by information (TJ. 
S. V. The Virgin [Case No. 16,625]; U- S. t. 
Hunter [Id. 15,428]; U. S. v. Brant [Id. 14,- 
637]). The principles applicable to this sub- 
ject seem to favor this last remedy. 

The breach of the law here Is not a crime, 
in one sense, so as to require an indictment, 
or any punishment, either by fine or imprison- 
ment in the discretion of the court, nor does 
it look like a debt by means of money had, 
goods sold or services performed, so as pecul- 
iarly to require a civil remedy. But it is rath- 
er one of those mixed transactions, one of those 
statutory liabilities created for public reasons, 
and to be sued for on public account m part, 
and hi "the name of the United States, rather 
than of any individual, and hence an mforma- 
tion would seem to be the most appropriate, as 
that is histituted officially by the public attor- 
ney, and not like an indictment found by a 
grapd jury, and not like an action of- debt, 
brought by any attorney whom the prosecutor 
pleases to employ, 

A further objection is urged, that this in- 
formation is hi behalf of the United States and 
Marcus Morton, the collector of the port of Bos- 
ton, whereas it ought, by the statute, to have 
been in the name of the United States alone. 
But this is in some degree a misapprehension 
concei-ning the facts. This information is in 
the name of the United States, and probably 
must be. 1 McOord,. 35, 52. Yet it is hi be- 
half, not only of the United States, but Marcus 
Morton, and any other person interested. That 
is the fah: and legal intendment of the recital, 
distributuig the words as the sense requires. 
See Jewett v. Cunard [Case No. 7,310]. And 
there is no impropriety hi saying that the in- 
formation, though hi the name of the United 
States, was hi behalf of all concerned in the 
question. Perhaps it must state this. Com. v. 
Messenger, 4 Mass. 462. The common actions 
qui tam for penalties, are iisually in the name 
of a complahiant or informer, but still brought 
hi behalf of others, as well as himself, and are 
so stated to be hi the proeeedhigS, when others 
are to receive a portion of the penalty. But 
a suit may be siLs«iined in the name of aU en- 
titled to portions of the penalty. Bradley v. 
Baldwhi, 5 Conn. 288. The form of expression 
adopted here, probably arose from what is pro- 
vided in the 89th section, where collectors are 
enjomed to cause suits to be histituted for pen- 
alties under the act, without delay, and to re- 
ceive the money collected, and distribute the 
same to those entitied. 1 Stat 695. This fur- 
nishes another reason, undoubtedly, why the 
hiformaUon is hi the usual form, recited to be 
in part on the behalf of the collector. If there 
was a real error in this description, courts are 
liberal hi allowing amendments even -in mfor- 
mations. 4 Dum. & E. [Term R.] 457; 4 Bur- 
rows, 2527; 3 Anstr. 714; 5 Mees. & W; 372; 
The Emily & The Carolhie, 9 Wheat [22 U, 
S.] 381; and The Merino [Id. 391]. In this re- 
spect, and for good reasons, informations are 
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unlike indictments, because they are drawn 
up by the attorney for the United States, who 
is in chancery to amend them to conform to the 
truth, as in any civil action, and are not found 
by grand juries dispersed over the whole county, 
and not easily got together to make amend- 
ments, if they could. Chirac v. Chh:ac, 1 
Wheat [14 U. S.] 261. So, even after a wi-it 
of error, amendments in new form are often 
allowed in the orighial proceedings. See U. S. v. 
Jarvis [Case No. 15,469]. But in our view tiie 
hiformation can be mahitahaed as it is, and 
therefore the judgment must be affirmed. 
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Case No. 17,117. 

WALSH V. WALSH. 

[3 Cranch, C. O. 651.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1829. 

Evidence in Orphans' Court — Depositions — 
puactice. 

1 The orphans' court is not bound to recdve, 
as evidence, the testimony taken under a com- 
mission, not issued by consent of the parties, 
and not directed to commissioners mutually 
named by the parties; but directed to any no- 
tary-public, justice of the peace, or mayor, m 
England, Ireland, or elsewhere; and not issued 
in conformity with any estabhshed practice or 
rule of the orphans' court. 

2 The orphans' court may adopt the practice 
of the court of chancery, as to the manner of 
issuing commissions, or it may estabhsh rules 
of practice for itself in this respect. 

Appeal from an order of the orphans' court, 
which rejected certain depositions which had 
been taken under a commission issued by that 
court, without the consent of the parties, and 
dkected to any "notary-public, justice of the 
peace, or mayor, in England, Ireland, or else- 
where." See Act Va. Nov. 29, 1792, p. 279, 
§ 13. 

CRANCH, Chief Judge, delivered the opin- 
ion of the court (THBUSTON, Circuit Judge, 
absent). 

By Testamentary Law, c. 15, § 12, "the 
orphans' court shall have fuU power, author- 
ity, and jurisdiction to examine, hear, and 
decree upon all accoimts, claims, and demands, 
between persons entitied to any distributable 
part of an mtestate estate," "and administra- 
tors." This is such a claim and demand, and 
the jurisdiction is expressly given; and that 
court must, ex necessitate, ascertain the fact, 
that the party claiming is entitled to a dis- 
tributable part of the estate. To do this, it 
must have the power of obtahiing the testi- 
mony of witnesses not residing withhi its 
territorial jurisdiction. This may be done by 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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commission, in analogy to the practice in 
courts of chancery, to which tribunal the 
orphans* court is referred, (in the same sec- 
tion of the act,) for the extent of its power, 
and the means to enforce its decrees. The 
orphans' court may adopt the practice of 
courts of chaucery, as to the manner of is- 
suing its commission; or it may establish 
rules of practice for itself in this respect If 
it has no rule upon the subject, a commission 
issued according to the practice in chancery 
would be unexceptionable; but it is not bound 
to receive testimony not taken according to its 
own rules, nor according to the rules of any 
other court 

The commission which was issued in this 
cause was not issued by consent of the re- 
spondent, and was not directed to commis- 
sioners mutually named by the parties; but 
is directed to any notary-public, justice • of 
the peace, or mayor, in England, Ireland, or 
elsewhere. It is not issued in conformity 
with any established practice or rule of the 
oi-phans' court, or of any other court in this 
district; and the orphans' court was not bound 
to receive, as evidence, the testimony taken 
under it. The order of that eour^ therefore, 
"that this cause stand over, in order that a 
new commission may be awarded, and depo- 
sitions taken, if desired by the complainant; 
otherwise, that the same be dismissed at the 
proper costs of the complainant," is hereby 
affirmed with costs; and the cause is remand- 
ed to the orphans' court for further proceed- 
ings. 2 



WALSH, The W. J. See Case No. 17,922. 



Case No. 17,118. 

In re WALSHB. 

[2 Woods, 225.] 1 

Circuit Court, D. Louisiana. April Term, 1876. 

Bankbuptot — Validity op Composition — Pdr- 

CHASE OP Claims bt Relative — 

Pkaotice — Refebenobs. 

1. A purchase by the brother of a bankrupt 
and the transfer to him of a large part of the 
claims against the bankrupt, .and the satisfac- 
tion at a large discount of other claims by the 
bankrupt himself for the purpose of assuring 
the acceptance of a composition proposed by 
the bankrupt, constitute no reason why the 
composition should not be confirmed by the 
court when it was made to appear that esclud- 
ing the brother and the claims held by him 
more than two-thirds in number, and a ma- 
jority in value of the creditors had assented 

2 In the Deputy Commissary's Guide, p. 213, 
is the form of a commission for taking testimony, 
used by the prerogative court for p^robate of wills, 
in Maryland. It is issued in the name of the lord 
proprietary to four persons, by name, authorizing 
them, or any three or two of them, to examine 
witnesses for plaintiff and defendant, on their 
corporal oaths, to be administered by ttie commis- 
sioners on the Holy Evangels of Almighty God, 
&a To which commission was annexed the form 
of the oath to be taken by the commissioners. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



thereto, and that the evidence of these trans- 
actions of the bankrupt and his brother was 
open and accessible to the assenting creditors. 

2. A court of bankruptcy has all the powers 
of a court of chancery, and proceeds summari- 
ly untrammeled by the ordinary rules of pro- 
cedure. A court of chancery may refer a mat- 
ter for inquiry as to the facts at any stage of 
the cause, even on final hearing; therefore: 

3. After a motion to confirm a compromise 
had been brought on for final hearing before 
the bankrupt court, the judge had the power to 
refer the matter back to the re^ster to report 
all the. facts of the case touching the proposed 
compromise. 

4. The presence and vote of a creditor who is 
not lawfully to be accounted such, in favor of a 
composition, should not nullify the proceedings 
unless the absence of his vote would change 
the result. 

This was a petition of review brought to 
reverse an order of the district court sitting 
in bankruptcy. 

John H. Kennard, W. W. Howe, and S. S. 
Prentiss, for petitioners. 

Thomas J. Semmes and Robert Mott con- 
tra. 

BRADLEY, Circuit Justice. On the 10th 
day of January, 1876, Blaney T. Walshe, of ' 
the city of New Orleans, filed his voluntary 
petition in bankruptcy; and on the 13th of 
January, he filed a petition for a compro- 
mise with his creditors under the 17th section 
of the act of 1874 [18 Stat 178], offering ten 
cents on the dollar. 

A meeting of the creditors having been 
called, a resolution accepting the offer was 
passed, as required by said act, being con- 
curred in by all the creditors present and 
voting. At this meeting, the bankrupt was 
examined in presence of the creditors by the 
attorneys of Arnold, Constable & Co. and 
Brokaw Bros., who afterwards opposed the 
composition. He identified a circular sent 
by him to his creditors in December, 1874, 
offering 25 cents on the dollar, and various 
other propositions, none of which were ac- 
cepted in the form proposed. He stated that 
all of his creditors except Arnold, Constable 
& Co., Brokaw Bros, and Libby, sold their 
claims for 25 cents on the dollar to Fred- 
erick H. Smith, of Newark, New Jersey, 
agent for his brother George Walshe, within 
two or three months of the issuance of the 
circular. His brother furnished Smith with 
$5,000 in cash to make these purchases; the 
balance, $2,500, was raised by the petitioner 
himself in New Orleans. He then explained 
in detail how his property had gone on di- 
minishing in value by which he was now un- 
able to offer more than ten cents on the dol- 
lar. 

Arnold, Constable & Co. and Brokaw Bros, 
thereupon filed a formal opposition to the 
composition proposed, objecting, amongst 
other things, to George Walshe being' ad- 
mitted as a creditor on the claims purchased 
by him, because (as they alleged) he purchas- 
ed the same for the purpose of influencing 
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-the proceedings, and because lie had received 
^2,500 thereon, which was an unlawful pref- 
erence. At the second meeting of creditors 
on the 14th of February, the register certi- 
fied that two^;hirds in number and a ma- 
jority in value of all the •creditors, and the 
ttankrupt himself had affirmed the resolution 
for composition, by signing their names to 
£L paper to that effect, which was appended 
to the report. The register in his report of 
the proceedings enters into a particular ex- 
planation of the various debts. He also be- 
stows attention to the schedule of assets, 
and concludes by reporting that it was for 
the interest of all concerned that the compo- 
sition should be approved and recorded. The 
paper of ratification annexed to the report 
shows that twenty-five parties (persons and 
firms) holding debts over 650 signed the rati- 
fication, including George Walshe as one 
{who had purchased debts to the amount of 
-over $19,000 at 25 cents on the dollar, on 
which he had been paid $2,500); and that 
-the amount of the debts was $23,780.88, in- 
eluding that of George Walshe, put down at 
$17,498.89. But leaving out him and his 
■debt, the ratification would have in its favor 
twenty-four creditors in number, and $6,282 
In amount. 

In either case, therefore, whether George 
"Walshe were included or not included, the 
^composition received the ratification of much 
more than two-thirds in number, and one- 
half in value of all the bankrupt's creditors. 
But the opponents allege that there was a 
fraudulent conspiracy between the bankrupt 
and his friends, particularly his brother, the 
said George Walshe, and his friend Freder- 
ick H. Smith, of New Jersey, to bring about 
this composition, and much evidence was 
talcen to show that after laborious but un- 
successful efforts to get the opponents to ac- 
quiesce in the composition, Smith had ad- 
vised the. bankrupt to get some friend to 
buy up the other debts at twenty-five cents 
on the dollar, and to use them when thus 
bought up to coerce the opponents, and to 
bring about the desired composition; and 
that the bankrupt had taken this advice, and 
had induced his brother to advance $5,000 
for this purpose, he himself raising $2,500 
more, and with these means purchasing up a 
large part of his debts, retiring those which 
had been purchased with his own money, 
and procuring the others to be assigned to 
his brother. There was evidence, however, 
to show that George Walshe would not have 
the business transacted in any other way 
than by an assignment to him of his share of 
the purchased claims. Be this as it may, it 
seems that after throwing all these claims 
out, and not even allowing George Walshe 
to come in as a creditor at all, considerably 
more than the requisite majority of creditors 
in number and amount ratified the composi- 
tion. And then, the evidence of all these 
xransactions was open and accessible to the 
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ratifying creditors, if they had chosen to 
examine it. If they were satisfied that the 
composition was for their interest, and for 
the interest of all concerned, there does not 
appear to be any very cogent reason why the 
purchase of the bankrupt's debts by his 
brother should interfere with it. No pains 
appears to have been taken by him to con- 
ceal what he was doing. On the contrary 
he was very frank in stating the whole of 
the transaction. 

But to avoid every cavil, the court took the 
pains (and this is assigned for error) to re- 
fer it back to the register to ascertain and 
report all the facts of the case, and especial- 
ly whether the creditors who had ratified the 
composition understood the matter of the 
purchase of the bankrupt's debts, and the 
part taken in it by him, his brother and 
Smith, A full and detailed report was made 
by the register, and the court made a final 
decree confirming the composition. [Case 
unreported.] This decree is brought here for 
review, and various errors are assigned. 

It is objected that the court had no power 
to refer the matter back to the register, aft- 
er the case had been brought on for final 
hearing. But this is clearly a mistake. The 
court of bankruptcy has all the powers of a 
court of equity, and proceeds summarily, un- 
trammeled by the ordinary rules of proce- 
dure. And a court of chancery may refer a 
matter for inquiry as to the particular facts 
at any stage of the cause. It may even di- 
rect a feigned issue at the final hearing. 

Again, it is objected that George Walshe 
was not a lawful creditor, and should not 
have been accounted as such in the vote of 
ratification. We have seen that his vote 
made no difference. The result would have 
been the same if he and his claim had been 
stricken out. I do not think that the pres- 
ence and vote of a creditor, who is not law- 
fully to be accounted such, should nullify 
the proceedings, unless the absence of his 
vote would change the result. If a com- 
promise could be nullified by the presence of 
an unlawful creditor, few compromises 
would be safe. 

These views render It unnecessary to dis- 
cuss some other questions which were moot- 
ed in the case. For example, it is contended 
that the deposit in bank, to the credit of the 
bankrupt, of the $5,000 received from his 
brother, made the money his own. In law, 
and as between him and the bank, this might 
have been so. But if he was really the agent 
or trustee of his brother, that relation would 
not be destroyed by depositing the money in 
his own name, or even by using it in the pur- 
chase of other property. This point, how- 
ever, has become immaterial in the cause. 
The decree of the district court Is affirmed. 
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Case No. 17,119. 

WALTER T. The KAMCHATKER. 

[2 Betts, D. O. MS. 69.] 

District Court, S. D. New York. Not. 5, 1841. 

Libel fok Seamen's 'Wages— Contract — Peh- 
FOBMANCE— Discharge fok Insubordination. 

[1. Libellant contracted with the owners of a 
steamship to work on board, at putting in her 
niachinery, at the rate of $15 per month, and 
if, on her completion, he should engage to go 
on her voyage as a fireman, he should have ?30 
per month, during the time he worked in port 
as well as on the voyage. Disagreements 
arose, and libellant either left the ship, or was 
discharged, before her completion. After she 
was ready for sea, he made no tender of his 
services for the voyage. Edd that, in the ab- 
sence of such tender, he could not claim to 
have been attached to the vessel so as to be en- 
titled to a seaman's wages, and his remedy, if 
any, was by action at law.] 

[2. Even- if the agreement should be regarded 
as perfected, the refusal of libellant to accept 
orders from any engineers or superintendents 
but the engineer in chief was sufficient to jus- 
tify his discharge from the ship.] 

[This was a libel by James Walter against 
the steamship Eamchatker (George Schuyler, 
daimant) to recover wages.] The libellant en- 
tered into a eontraet with the proprietors of 
the steamship Kamchatker to -work on board 
her, in putting in and completing her ma- 
chinery, at the rate of ?15 per month, or 
^"'/loo per day, with the condition that after 
her completion, if he should engage to go in 
her on her voyage to Russia as fireman, and 
should sign the regular shipping agreement 
for such voyage, then he should be entitled to 
the pay of ?30 per month, during the time he 
worked upon the vessel in port as well as 
during the voyage. Libellant avers his readi- 
ness and willingness to perform the whole 
contract, and that he was in discharge of it in 
port, by working on board in port until he was 
wrongfully discharged from the vessel by 
the claimants or their agents, and he demands 
?30 per month for the time he was employed 
in the service of the vessel, and his damages 
for breach of the contract. The answer al- 
leges that the libellant, whilst employed on 
board at labor, became refractory, and abusive 
to the oflacer, and refused to obey the proper 
orders given him in respect to necessary work 
on board, and that he left the ship voluntarily, 
without finishing the work on which he was 
employed, and long before the ship was ready 
for sea. 

Mr. Benedict, for libelant. 
Mr. Bowdoin, for claimant 

BY THE COURT. The libeUant's right to 
recover in this action rests exclusively on the 
services performed by him as a laborer on 
board the Kamchatker whilst lying at the 
wharf on the New Jersey side of the river. 
There is no pretence that he has tendered his 
services since the completion of the ship's ma- 
chinery to go to sea, or to sign shipping arti- 
cles. He assumes, first, that the contract 
throughout was of a maritime character; and, 



secondly, that he has been wrongfully pre- 
vented hj the claimant or his agent from per- 
forming it in full, and that, therefore, he is- 
to be compensated by full wages for the time- 
he labored on board, and by damages for the- 
loss of the voyage: 

When a contract is an entirety, looking to- 
services at sea as the chief consideration, ad- 
miralty courts regard services in poit prepar- 
atory to the voyage as coming within the- 
contract, and entitled to the same remedy, 
Jones V. Davis [Case No. 7,460]. And, when 
rendered on board the ship, no objection would 
be allowed that it was not necessarily con- 
nected with the duties of a sailor. Accord- 
ingly, had the libeUant established a hiring- 
for the voyage, he would be entitled to claim, 
as part of the wages of such voyage, a com- 
pensation for his time and labor employed on 
board in fitting out the ship, as well if he was 
engaged on her machinery as if employed 
about her spars, rigghig, or sails. But the 
agreement shown by the proofs was of a dif- 
ferent character. The libellant had not yet 
bound himself to the ship. There was a pro- 
visionary or probatory contract antecedent to 
the inception of the agreement for the voyage; 
and, if it be urged that the claimants were 
bound to accept the engagement of the libel- 
lant, it certainly must be conceded that he 
was under no compulsion to proffer and com- 
plete it. He was at full liberty to withdraw 
from the servJee at any time before executing 
the agreement binding him to the voyage. 
The arrangement, then, throughout, must be 
regarded as of such separable character. The 
libellant was not to be enlisted or bound to 
the vessel until the final contract should be 
signed or adopted on his part. He could leave 
his employment there the same as if on shore. 
The obligation of the parties must necessarily 
be interpreted as reciprocal in its operation. 
And the plain sense and equity of the arrange- 
ment concur in affixing to it the meaning that 
for work done in part as a laborer the libel- 
lant should be paid merely as a laborer having 
no fixed connection with the vessel, and that 
after such -work was finished, if he chose to 
undertake the voyage, then the pay should 
be doubled, and made equal to his wages at sea 
§30 per month. As the libellant did not exe- 
cute the contract, or offer to do it, after the 
ship was made ready for sea, he cannot now 
c l aim to have been attached to her so as to 
secure a seaman's privileges to himself. 
Whatever remedy he may be entitled to for 
services performed, or for a -wrongful viola- 
tion of that part of his agreement, must be 
enforced in a court of law. 

In the second place, if this court was au- 
thorized to regard the agi'eement as perfected, 
and the services rendered by the libeUant as 
performed in part execution of it, I think, 
upon the proofs, that his conduct on board 
was so far disorderly and insubordinate as to 
Justify his discharge from the vessel. It can- 
not be maintained that in a service so extend- 
ed as to particulars, and about a ship of the 
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extraordinary dimensions of this frigate, tlie 
libellant would refuse obedience to the orders 
of all the superintendents and engineers other 
than given directly by the chief engineer. The 
absurdity of a claim of that character is too 
gross to require any formal refutation. "When, 
then, he took ground that he would not remain 
or obey orders given him by any one except 
the chief engineer, that officer might most 
rightfully refuse to continue him in his em- 
ployment, and he would on such discharge for- 
feit every daim to the contingent and prospec- 
tive advance of wages. That advance was 
not to be absolute, but rested on a condition 
which the libellant must show he has satisfied 
before he can demand anything more than the 
compensation stipulated for the mere labor 
in port. In my opinion, therefore, this action 
cannot be maintained, and the Ubel must be 
dismissed, with costs. 
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■WALTER et al. v. The MONTGOMERY. 

[3 Hunt, Mer. Mag. 153.] 

District Court, S. D. Florida. March 7, 1S40. 

Salvage — Compensatioi — Florida Coast^-Au- 
MiRALTT JnicismcTiox — Survey and 

COKDEMNATIOX. 

[1. Salvage services rendered by professional 
wreckers, who constantly maintain outfits suit- 
able for the purpose, in places (such as the 
Florida coast) where the interests of commerce 
require it. are to be more liberally rewarded 
than like services would be if rendered in other 
places, and by persons and vessels pursuing oth- 
er avocations.] 

[2. One-fourth, being ?10,178, allowed to pro- 
fessional wreckers for getting a ship and cargo 
of cotton off the Florida reef, by transferring 
cargo to their vessels; the snip being consid- 
erably damaged and in some danger, the services 
lasting about 10 hours, and being without dan- 
ger or risk to the salvors.] 

[3, Admiralty courts have jurisdiction to or- 
der a survey and decree a condemnation and 
sale of the ship: but, before doing so, the judge 
should be satisfied that the application is made 
in perfect good faith towards all parties inter- 
ested, and that the vessel is so damaged that 
no prudent man would think of repairing her.] 

In admiralty. 

MARVIN, District Judge. This is a suit, 
Instituted by John Walter, on his own behalf, 
and on thebehalf of fifty-five others associated 
with him, against the ship Montgomery and 
cargo, claiming salvage for services rendered 
them upon the high seas. The material facts 
of the case are briefly these: The ship Mont- 
gomery, of Portsmouth, Grace, master, bound 
on a voyage from Mobile to Havre, in France, 
on the 30th of January last, ran ashore upon 
that part of the Florida reef known as Oarys- 
ford's reef. The master carried out his an- 
chors, set his sails aback, and used all the 
means in his power to get his ship off the 
reef without discharging any of his cargo. 
TMille he was malting these efforts, the pres- 
ent libellants, who are licensed wreckers on 
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the .coast, offered him their assistance, which 
he declined, under the impression that he. 
■vs'ould succeed without assistance in the ex- 
tricating his ship from her dangerous situation. 
He continued his exertions during that day, 
the ensuing night, and a part of the following 
day, but to no purpose The ship still re- 
mained hard and fast upon the rocks. The 
master, having now become satisfied that Ms 
ship could -not be gotten off without hghten- 
ing, accepted the assistance of the wreckers. 
They lightened the ship by transshipping 
aboard their vessels two hundred bales of 
cotton; and, in about ten hours, succeeded 
in gettmg the ship afloat, and safely moored 
inside of the reef. They then got her under 
way, and navigating her through an intricate 
and winding channel hito the Gulf, brought 
her to this port. Her situation on the reef 
was somewhat dangerous. She had run 
across the outer reef, and progressed some 
distance through a narrow channel, surround- 
ed by rocks and shoals. Yet these did not so 
far protect her from the waves as to prevent 
her thumping and grinding heavily upon the 
bottom. She suffered considerable injury. 
Her keel was badly split; upper deck started; 
several beams were broken, and she was oth- 
erwise much strained and injured. 

The first question to be considered in this 
case is, what is a reasonable salvage, under 
the circumstances, to be decreed the hbellants 
for their services? Our law has fixed no stand- 
ard by which to measure compensation to sal- 
vors. It is left to the discretion of the judge; 
not, indeed, to an ai-bitrary and capricious, 
but to a sound and reasonable discretion, to 
be exercised upon a careful consideration of 
all the circumstances; and upon consulting, 
as far as they are applicable, the decrees and 
opinions of other judges in analogous cases. 
Before, therefore, X enter upon the particular 
consideration of this question, it will be expe- 
diQit to review briefly ajme of the leading cases 
of salvage, decided in England and this country, 
with a view to learn, not only the proportions 
decreed hi each case, but also the motives which 
induced thdr adoption. Such a review will aid 
us in arriving at a just decision of the present 
case. 

• It was the ancient practice of the English and 
American courts of admiralty to decree the one 
moiety to the salvors, in all cases of derelict. 
But this practice has long since been discard- 
ed, and derelict and other cases of salvage are 
now considered as governed by the same gen- 
eral principles. In a ease of derelict, where 
the services of the salvors were highly merito- 
rious. Sir WiUiam Scott decreed them two- 
fifths of the value of the property saved, the 
whole being valued at £12,000. The Aquila, 
1 O. Rob. Adm. 42. In another case, where 
the ship had struck upon a rock on the coast 
of England, beaten in bottom, lost her rudder, 
and was abandoned by her master and crew, 
and was gotten off by the salvors,' and a 
•quantity of bullion saved from her, when she 
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sank, and was again weighed tip by tliem,- and 
talien into port, tlie judge decreed the salvors 
sixty per cent, upon the amount saved, includ- 
ing the bullion; the whole being £3,400. 5 
O. Rob. Adm. 322. In the case of The Wil- 
liam Beckford, the ship and cargo were saved 
from imminent peril, although but little time 
and labor were expended. They were valued 
at £17,604. The judge decreed £1,000 to the 
principal salvors; £50 to the owners of three 
boats and smacks; and 10 guineas apiece to 
tAvo boys. 3 C. Rob. Adm, 355. In another 
case of much merit, the one-tenth of £72,000 
was decreed to the salvors. 1 Dod. 414. The 
salvors, in the case of The Salacia, were high- 
ly commended for their good conduct by Sir 
Christopher Robinson, but their compensation 
Tvas by no means proportioned to the value of 
then; services. The case was this: The Brit- 
ish ship Salacia, while on a voyage from Hull 
to Lima, put into West Point Bay, in Great 
Falkland Islands, on the 11th of May, 1826, 
for a supply of water, where she was driven 
on shore four times. On the 20th of May, 
she struck upon the rocks, and was thrown 
upon her beam ends; and in this situation 
was found on the 12th of June, by the Amer- 
ican ship Washington. Captain Pereival, of 
the Washington, after making a survey of the 
Salacia, with his crew, and the crew of the 
Dart, (who had previously been wrecked on 
the Falkland Islands,) undertook the release 
of the Salacia, which, after unlading half of 
the .cargo, was effected on the 21st of June; 
and, on the following day, she was moored in 
the bay. By the 2Sth her cargo was reship- 
ped, and on the 7th of July she was ready for 
sea, and proceeded on her voyage to Valpa- 
raiso, where proceedings for salvage were in- 
stituted, and a reference was made to arbi- 
trators, who awarded £600, being the one- 
fourth of the value of the ship as the salvage 
•of the ship; and it was then agreed between 
Ihe parties that the question of the salvage 
-upon the cargo should be decided by the high 
•court of admiralty in England. The cargo 
-was valued at £38,000. The judge allowed 
il,000 to the owners of the Washington and 
•other persons interested, for the loss of the 
sealing voyage, occasioned by the detention in 
assisting the Salacia, and £1,500 as a remu- . 
neration to the salvors for tiiieir services. 2 
Hagg. Adm, 262. 

Among the cases decided in the courts of our 
own country, that of The Blaireau [Case No. 
9,230] is a leading one. This ship, during the 
night, was run down at sea, and before morn- 
ing, had three feet of water in her hold. She 
was deserted by all her crew except one, who, 
at first from compulsion, but afterwards from 
choice, remained on board and endeavored to 
save her. In this situation she was found by 
the ship Firm, and with great labor and fatigue, 
navigated nearly three thousand miles into 
port. The sales of the Blaireau and cargo 
amounted to §60,270. The supreme court de- 
creed $21,400 salvage. 2 Cranch [6 U. S.] 240. 
The case of The Cora was decided by Justice 



Washington, in the circuit court of Pennsyl- 
vania [Case No. 1,621]. It resembles the ease 
of The Blaireau in all of its material circum- 
stances. The brig was found deserted at sea, 
by the master of the brig Ceres, who pu^; on 
board of her his mate and two mariners. 
They got her imder way, and after encounter- 
ing a violent gale, succeeded in brhiging her 
safely into Delaware Bay. ^ The gross amount 
of the sales of the brig and cargo was $47,300. 
The court decreed the one-third of this amount 
as a reasonable salvage. The ease of Hobart 
V. Drogan [10 Pet. (35 U. S.) 108] was decided 
in the supreme court in 1836. The ease was 
this: The brig Hope, with a valuable cargo, 
was lying in Mobile Bay, when a hurricane 
came on. The brig parted her anchors, and 
was driven on a -shoal, outside of the Pohit, 
among the east breakers, and forced on her 
beam ends. Her masts and bowsprit were 
cut away. The master and crew deserted 
her to save their lives. Two days after she 
was stranded, the libellants, who were all 
pilots of the outer bar, after making various 
fiuitless efforts, succeeded in getting the brig 
off and towing her up to Mobile. On a libel 
for salvage, the district court decreed the 11- 
bfcllants the one-third of $15,299.58, the ap- 
praised value of the brig and cargo. The 
owners appealed, and the supreme court thought 
the salvage was reasonable, and affirmed the 
decision. 

The attempt was made at the bar to compare 
the ease now before the court to the cases I 
have cited; and it was claimed, that as high 
a rate of salvage should be decreed in this ease, 
as in any of those. But it appears to me, that 
there are but few material points of compari- 
son. In nearly all of the cases cited, the ves- 
sels saved have been abandoned by their re- 
spective masters and crews. They were saved 
at the expense of much labor and fatigue; and, 
in some of the cases, of personal danger also. 
In the present case, the master and crew re- 
mained by the ship. There was no danger In 
saving the ship and cargo, nor great labor or 
fatigue. The claim, therefore, to as high a rate 
of salvage in this ease, as in those, if sustained 
at all, must be sustained upon other grounds 
than those of analogy. There have been nu- 
merous cases decided in this court, by my pre- 
decessor, that possess a striking resemblance 
to the present. One of the first, is that of The 
Naima [unreported], decided hi 1828. This 
barque, during the night, ran ashore upon 
Carysford's reef. In the morning three wreck- 
hig vessels, lymg near by, offered their assist- 
ance, which was accepted. The wreckers light- 
ened her, by transhipping aboard their vessels 
456 bales of cotton, when she swung off the 
reef. They were employed in this service about 
twenty hours. The barqfue and cargo were 
valued at $60,000. The judge decreed $10,- 
000 salvage. The case of The Hector [unre- 
ported] was decided in 1833. This ship got 
ashore on Couch reef. The weather was calm, 
and continued so for several days after the 
ship was gotten off. Four wrecking vessels 
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iind their crews were employed to relieve tlie 
6liip. Alter loading two of tbeir vessels from 
her cargo, they succeeded in heaving her off the 
reef. The master insisted, at the trial, that hi£ 
ship was in no immediate danger; that he ac- 
cepted the assistance of liie wredcers as a 
matter of prudence and precaution, and not be- 
cause he supposed their services were absolute- 
ly necessaiy to the safety of the ship and cargo; 
that, as the weather continued favorable, he 
might have removed the cargo, and got at and 
thrown overboard his ballast; and in, this way 
lightened, and hove his ship off, without the as- 
sistance of the wreckers. The judge did not re- 
gard the ship, under the eh:cumstances, as in 
great danger; yet he thought the prompt and ac- 
tive exertions of the wreckers entitled them to 
a, fair and reasonable compensation; and that 
§10,000 was not an unreasonable recompense, 
the ship and cargo being valued at $70,000. 
The Austerlitz [imreported] was decided in 
1837. This ship got ashore in the night, in 
calm weather, and remained on the reef three 
days, before the master would take assistance. 
During this time, he carried out his anchors, 
and used all his exertions to get his ship off, 
but without success. He then employed the 
wreckers to lighten and get the ship off. They 
transhipped aboard their vessels 400 bales of 
•cotton, and she came off. The weather con- 
iinued calm for several days after the ship 
was relieved. The cargo consisted of 1567 
ijales of cotton, valued at §61,740. The judge 
decreed to the salvors 300 bales, valued at §11,- 
•800. The case of The Ella Hand [Case No. 
4,369] was decided the same year. It was like 
the case of The Austerlitz in all its material 
chrcumstances. The ship ran ashore on the 
Tortugas. The weather was calm, and contin- 
ued so for several dayS after the vessel was 
relieved. The wreckers lightened her, by load- 
ing two of their vessels, and hove her off. The 
ship and cargo were valued at §33,200. The 
master contended, at the trial, that he might 
have saved his ship, and the greater part of 
his cargo, by throwing overboard a portion of 
It, of little value. The judge agreed, that the 
-master might have saved the ship and the 
greater portion of his cargo by a jettison of r 
part of it; but he said, "that experience had 
taught hhn, that masters generally delay this 
operation until it is too late to be available to 
them." He decreed the wreckers §7,000 sal- 
vage. 

These and many other cases, which might be 

cited, decided by Judge Webb, very much re- 

-eemble the present one. In aU, the weather 

was favorable, and the vessels and cargoes 

were in no imminent peril; yet in each they 

would have been in great pern upon a slight 

change of weather; and, in all, the services 

were performed without risk, and by the same 

class of persons. It will be readily seen, that 

the amount of salvage decreed in the several 

■cases cited, from the English and American 

Reports, and from the rolls of this court, far 

exceeds a compensation pro opere et labore, and 

'any peril encountered by the salvors, Indeed, 



(Case No. 17,120) WALTER 



in many of these cases there is an apparent 
prodigality in rewarding the salvors, that can 
be justified only by some potent consideration. 
WI^ should salvors be so largely rewarded 
for their services? If life or property is saved 
from imminent destruction on land, no reward' 
except simply for the work and labor done and 
not often that, is.paid or demanded. Let shnilar 
services be performed at sea, and a most lib- 
eral and sometimes even extravagant reward is 
given. Why is this difference? Why is the 
marine salvor so generously rewarded? It is 
because an enlightened public policy deems the 
interests of commerce and navigation best pro- 
moted by decreeing a liberal recompense to sal- 
. vors; not for the sole purpose of satisfying them 
for their work and labor, and the dangers they 
may have encountered, but also for ^ the pur- 
pose of inciting others • to similar exertions. 
Judge Peters says: "The general principle is 
not confined to mere quantum meruit, as to 
the persons saving; but is expanded so as to 
comprehend a reward for risk of Iff e and prop- 
erty, labor and danger hi the undertaking, as 
well as a premium, operating as an inducement 
to similar exertions." La Belle Creole [Case 
No. 17,165]. Justice Story says: "An enlarged 
policy, looking to the safety and interests of 
the commercial world, decrees a liberal rec- 
ompense to salvors, with a view to stimulate 
ambition, by holding out what may be deemed 
an honorable reward." Howe v. The Brig 
[Case No. 12,093]. Chief Justice MarshaU, de- 
livering the opinion of the court in the ease of 
The Blaireau [Case No. 9,230],' says: "the 
allowance for such services is Intended as an 
inducement to render them; which it is for the 
public interest, and for the general interest 
of hmnanity, to hold forth to those who navigate 
the ocean." Sh: William Scott, speaking of 
the principles which should govern In reward- 
ing salvage services, says: "I do not think 
that the exact service performed is the only 
proper test for the quantum of reward in these 
cases. The general interest and security of 
.navigation is a point to which the court will 
likewise look in fixing the reward. It is for the 
general interest of commerce, that a considera- 
ble reward should be held up; and, as ships 
are made to pay largely for lighthouses, even 
where no immediate use is derived from them, 
from the general convenience that there should 
be permanent buildings of that sor^ provided 
for all occasions, although this or that ship 
may derive no benefit from them, on this or 
that particular occasion. So, on the same prin- 
ciple, it is expedient for the security of naviga- 
tion .that, persons of this description, ready on 
the water aid fearless of danger, should be 
encouraged to go out for the assistance of ves- 
sels in distress; and, therefore, when they are 
paid at all, they should be paid liberally." The 
Sarah, 1 O. Rob. Adm. 313, In nota. 

I think it will also be seen, that the compen- 
sation to the wreckers on this coast" has usu- 
ally been much higher than has been decreed to 
other salvors, under sunilar circumstances, in 
other American or in the English pourts. Why 
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is this aifference'j? Why should the Florida 
•wrecter receive a larger compensation than 
other salTOrs for similar services? The an- 
swer is obvious. There is a great difference 
In the circumstances and relations of the dif- 
ferent salvors themselves. Salvors are, gen- 
erally, passing voyagers or other persons, who 
accidentally fall in with the property in peril, 
and extricate it from danger, without doiug in- 
jury to their other interests. They incur little 
or no expense in saving the property, and the 
salvage they receive is a dear and luel£y gain. 
A nominally small compensation to such per- 
sons, Tinder such circumstances, may be real- 
ly a high reward, and amply sufficient, not 
only to pay them for all their labor, risk, and 
exposure, but also to induce others to perform 
similar ^services. Not so with the Florida 
wrecker. He does not accidentally fall in with 
the property in peril; but he looks out for and 
goes in search of it. He is no passing voyager; 
but is stationed for months and years near 
the place of danger. His exclusive business 
is to give assistance to vessels in distress, and 
to save the shipwrecked mariner and the prop- 
erty under his charge. His remuneration for 
sudi services is his sole m-ians of living. He 
incurs heavy expenses, too, in procuring, fitting, 
manning, and sailing his vessel. These are 
often, on an average of several years, nearly 
equal to the salvages received. The interests 
of commerce and humanity require, that his 
steady and active devotion to his regular em- 
ployment be encouraged and rewarded. Upon 
this subject^ I cannot better express myself 
than hi the language of Judge Webb, who 
presided hi this court for nearly twelve years, 
and who nnited to a sound judgment much ex- 
perience of the tisefulness bf a disthict class 
of T^reekers on this coast In the case of The 
Concord [unreported] he said: "These persons 
are generally men who have devoted them- 
selves exclusively to this particular business, 
and have expended large simis in preparing 
good vessels and outfits for the purpose; and it 
is upon that occupation alone that they depend 
for a subsistence; and encouragement to such 
men is an additional consideration, which will 
ever operate with the court in meting out theii 
reward. The advantages which commerce de- 
rives from their sei-vices have been too frequent- 
ly witnessed here to be overlooked by the judge 
who presides, or to permit him to withhold 
the inducement necessary to insui'e a continu- 
ance of their employment." In the case of 
Ashby V. 474 Bales of Cotton [liareportedj, the 
property had been sa.ved by transient persons, 
and the attempt was inade to liken it to that 
of Barker v. 984 Bales of Cotton [unreported]; 
but the judge said: "The principal difference 
betvpeen this case and that of Barker, (who 
was a licensed wrecker,) grows out of the fact 
that he had devoted himself exclusively to 
ttte wrecking bushiess. At a large expense in 
pttjcurhig, furnishing, and maiming a v'essel,he 
had ijrepared himself for It; and it was his only 
meaiis of obtaining a subsistence. To be at aU 
times able to famish aid to properly situated 



as this was, it was necessary that he should 
be for montis together unemployed, except in 
looking out for vessels in distress; and during 
which time he was subjected to hardships,, 
privations, and expenses, which can only be 
appreciated by those acquahited with the diffi- 
culties to be encountered by the wreckers on the 
Florida coast. But in this ease the situation 
of the parties is different. They look to other 
pursuits for a livelihood; and it has only been 
under the expectation of greater gain that they 
have been temporarily diverted ftom those 
pursuits. It would not be justice, therefore^ 
to measure the compensation by the same stand- 
ard." 

These remarks go far to show, that the 
rates of salvage allowed in this court are high 
in appeai-ance only; for, although in the 
greater number of eases decided here, the serv- 
ices have not been attended with much per- 
sonal danger to the salvors; nor have they been 
performed with great labor and fatigue; nor 
has the property in all instances been in im- 
minent and certain peril; yet the absence of 
these circumstances, which are generally held 
to enhance the merit of the salvors, is more 
than made up, in the case of the regular wreck- 
er, by the expenses he incurs, the privations 
and hardships he endures, and by the security 
which his ready presence and active exertions 
at the scene of danger afford to life and prop- 
erty. Be this as it may, I think it clear, that 
while the present necessity exists for the em- 
ployment of a distinct class of men and ves- 
sels, in saving life and property exposed to 
the dangers of shipwreck, sound policy re- 
quires that they should be encouraged and 
supported by decreeing them a liberal com- 
pensation for the services they render. If the 
recompense they receive ^vere not, in some 
degree, proportioned to the expenses they in- 
cur, and the hardships they endure, the dic- 
tates of common prudence would prompt 
them to abandon so precarious, hard, and un- 
grateful a vocation. If the necessity for the 
employment of a regular class of wreckers 
shall hereafter diminish in consequence of an 
increase of other means and facilities of sav- 
ing shipwrecked persons and property, then 
the proportions of salvage, hitherto decreed 
to them, must be diminished also. Until then, 
unless I shall be sooner instructed differently 
by a superior tribunal, I shall continue to vin- 
dicate the policy, which seeks to lessen the 
perils of navigation, by insuring the present 
steady employment of wreckers on this coast. 
But their compensation must not be too high, 
or else it will defeat its own object; and own- 
ers, instead of being benefited by their serv- 
ices, will be driven to an abandonment of 
their property to pay the salvage -and expenses. 
It must be restricted within proper and rea- 
sonable limits; and while, on the one hand, it 
should be sufficiently liberal to afford ade- 
quate ehcouragement to the wrecker, on the 
other, it should not be feo large as to over- 
burden the property charged with it. 

Having thus briefly reviewed some of the 
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leading cases of salvage, and noted the prin- 
ciples tliat goTemed tlieir decision, I proceed 
now to consider tlie question, what is a rea- 
sonable salvage in. the present case? The 
facts of the case have already been detailed. 
They show that the Montgomery and cargo 
were exposed to considerable danger. The 
master might possibly have extricated them, 
but he could have done so only by a jettison 
of a large portion of his cargo. Had he by 
such means gotten his ship afloat, and she 
had again gone ashore, in her damaged condi- 
tion, she would probably tiave been totally 
lost aiy experience of the loss of many ves- 
sels on this reef in similar situations induces 
the belief that the exertions of the actors, if 
not the very means of saving this ship and 
cargo, greatly contributed thereto. A promi- 
nent feature hi the merit of the salvors is the 
promptness with which their services were 
rendered. This is a quality highly commend- 
ed in this court upon grounds of policy. A 
single anchor opportunely carried out, the as- 
sistance of a single wreckmg vessel for half 
an hour, will often save a large amount of 
property from total loss. "Bis.dat, qui eito 
dat" On. the other hand, tardiness in ren- 
dering such apparently slight, but really valu- 
able services, is severely reprehended. The 
shares of the masters of the principal wrecking 
vessels, in the case of The Howard [Case No. 
6,7o2a], although they had clearly saved the 
barque and cargo from total loss, were nev- 
ertheless forfeited, because they did not give 
'that prompt and early assistance they might 
have done. 

Viewhig the case in all its relations, and 
comparing it with many other similar eases 
decided in this court, my opinion is, that the 
one-fourth of the value of the ship and cai^o 
Is a reasonable salvage. This proportion will 
give to the salvors the sum of $10,178, the 
ship and cargo having been appraised at §40,- 
712. It is to be divided among the several 
vessels and their crews concerned, as their in- 
terests are set forth in the libel. Their great 
number will reduce the share of each man to 
about sixty dollars. The salvage upon the 
cargo must be paid hi Mnd, and the salvage 
upon the sliip in money. The decree wiU di- 
rect the officers of the court to set off and 
deliver to the libelants, as salvage upon the 
cargo, 275 bales of cotton of average weight 
and quality; and that time be given until the 
20th of April, for the payment by the master, 
owners, or underwriters, of §875, as the sal- 
vage on the ship. 

Another branch of this case still remains to 
be disposed of. The master has filed a peti- 
tion, praying the appointment of surveyors, 
and, if proper, a condemnation and sale of 
the ship. Surveyois have been appointed, and 
they have reported that her necessary repairs 
In this port will cost §7,035; that her present 
value here is §3,500, and that she will be 
worth, when repaired, §10,000. They advise 
that she be condemned and sold, rather than 
repaired here. But they say that she may be 
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safely navigated to a northern port, after re- 
ceiving slight repairs, and there repaired at an 
expense of §5,276. I have no doubt of the 
jurisdiction of admiralty courts to order sur- 
veys, and to decree a condemnation and sale 
of vessels, whether such proceeding be an in- 
cident of some other suit or not It is a high- 
ly useful jurisdiction too; and, if- it were 
more frequentiy' invoked, it would prevent 
many improper and fraudulent condemnations 
in distant ports. But the power to order a 
condemnation and sale of a vessel, on the 
ground of unseaworthiness, should be cau- 
tiously exercised. It is a power susceptible 
of great abuse. Before makhig such decree, 
the judge should be satisfied that it is applied 
for in perfect good faith towards all parties 
interested, and that the vessel is so damaged 
as that no prudent man would think of repair- 
ing her. Vide ease of The William Henry 
[unreported], decided in this court, 1839. To 
apply tills rule to the present case: I am sat- 
isfied that the application is made in good 
faith towards all persons interested. The 
master does not seek the condemnation and 
sale in a manner that creates suspicions of 
any sinister motive. He simply submits the 
question, and prays the advice of the court. 
I am satisfied, too, that no prudent man would 
think of repairing her in this port; but I am 
not satisfied that she may not be navigated to 
some other port and repaired to an advan- 
tage. I cannot, therefore, order the ship con- 
demned, as irrepambly unseaworthy, and sold. 
The clerk will make out the decree in form, 
according to the directions given, and submit 
it to the court for final approval. 
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Nowhere reported; opinion not now accessible,] 
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WALTER et al. v. ROSS et al. 

[2 Wash. C. C. 283.] i 

Circuit Court, D. Pennsylvania. Oct. Term, 
1808. 

SiOiB— Stoppage in Transitu — I^iboksement of 

Bill of Lading — Factors— Authority 

TO BisD Pbincipal. 

1. A summary of the law relative to stop- 
page in transitu. 

[Cited in Ruhl v. Corner, 63 Md. 185.] 

2. The endorsement and delivery of a bill of 
lading, or the delivery of the bill without en- 
dorsement, if the cargo is, by the terms of it, 
to be delivered to a particular person, amounts 
to a transfer of the property, subject to the 
riglit of the vendor, if the consideration be not 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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paidj to reclaim the proijerty before it shall 
get into the actual possession of the vendee. 
[Cited in Wiener v. The Rafael Arroya, Case 

No. 17,621; The Thames, 14 Wall. (81 U. 

SO 106.] . 

3. If a factor sell, bona fide, the ^oods of his 
principal for a valuable consideration, by as- 
signing over the bill of lading, the sale is valid 
against the principal. But such a sale is not 
valid, unless the bill of lading for the goods 
has been received by the factor. 

[Cited in brief in Davenport Nat. Bank v. 
Homeyer, 45 Mo. 147. Cited in First Nat. 
Bank v. Northern R. R., 58 N. H. 204. 
Cited in brief in Schmertz v. Dwyer, 53 Pa. 
St. 338.] 

4. The principal may follow the money in the 
hands of the purchaserj and if not paid to the 
factor, he may recover it. 

5. Goods sold, bona fide, while at sea, by as- 
signment of the bill of lading, the right of the 
principal to stop in transitu ceases. 

6. A factor has no property or interest in the 
goods beyond his commissions, and cannot con- 
trol the right of the principal over them. 

At law. 

WASHINGTON, Circuit Justice. This Is 
an action of trover and conversion. In which 
a verdict has been found for the plaintifEs, 
subject to the opinion of the court upon the 
following case. Shoemaker & Traverse, mer- 
chants, of Philadelphia, became considerably 
indebted to the plaintiffs, of Boston, in the 
year 1806, in a course of commercial deal- 
ings which had taken place between them. 
With a view to discharge this debt, they 
made various shipments of goods, sometimes 
to the plaintiffs, and* sometimes to other 
houses, with orders to pay over the proceeds 
to them; and it was to be remarked, that 
every consignment to the plaintiffs was ac- 
companied by a bill of lading and invoice. 
On the 1st of November, 1806, Shoemaker & 
Traverse wrote to the plaintiffs, and prom- 
ised to make them a remittance by the mid- 
dle of that week, but without expressing in 
what way, whether by bills, money, or 
goods; but on the 8th of the same month 
they explain their meaning, and upon re- 
ceipt of a large sum of money expected from 
St. Thomas's, promised to remit a draft on 
one of the Boston banks. On the 19th, they 
mention their expectation of receiving a con- 
siderable sum in specie, and certain cargoes 
of West India articles, and promise a remit- 
tance as soon as they arrive, in which ex- 
pectation they were probably disappointed, 
as nothing more was heard of this remit- 
tance, and in fact, the correspondence be- 
tween the parties seemed to have terminated 
until the 27th of December, when Shoemaker 
& Traverse announced their failure, and de- 
termination to call their creditors together. 
Before this latter period, Shoemaker & Tra- 
verse had purchased and shipped on board 
the Goram, a general ship, then lying in the 
port of Philadelphia, sundry parcels of flour, 
and amongst tbem, one hundred and fifty 
barrels, purchased from the defendants, 
which, however, were never paid for. For 



this parcel, the captain of the G^ram signed 
three bills of lading, by which, taken in conr 
nexion with the invoice, he engaged to de- 
liver the flour to the plaintiffs or their as- 
signs, and they expressed that the same was 
shipped on account, and at the risk of the 
shippers. These bills bear date the 3d of De- 
cember, 1806, one of which was retained by 
the captain, and the other two by Shoemaker 
& Traverse. Shoemaker & Traverse, about 
the 5th of December, finding that they would 
be compelled to stop, and understanding' 
from their clerk, that this flour had been pur- 
chased from the defendants, and not paid 
for, they directed him to return them the 
flour, and to do whatever might be necessary 
to give them possession of it. The clerk, in 
obedience to these orders, delivered to the 
defendants the two bills of lading which had 
been retained, and returned to them the bills 
of parcels. The captain refusing, however, 
to give up the flour, the defendants sued out 
a writ of replevin, and in this way obtained 
possession of it. It appears, by the evidence 
of Mr. Shoemaker, that Shoemaker & Tra- 
verse had received no orders from the plain- 
tiffs to make this shipment; that, though 
shipped at their own risk, and upon their 
own account, it was, nevertheless, their in- 
tention, that the nett proceeds should be ap- 
plied towards the discharge of their debt to 
the plaintiffs. No bill of lading. Invoice, or 
letter of advice, respecting this shipment, 
was at any time forwarded by Shoemaker & 
Traverse to the plaintiffs. But the captain, 
tipon his arrival at Boston, delivered to the 
plaintiffs the bill of lading, of which he was 
possessed. The question is, are the plain- 
tiffs entitled to recover? 

A number of cases have been read and re- 
lied upon, to prove, on the one side, that 
Shoemaker & Traverse had a right to stop 
this flour before it got into the possession of 
the plaintiffs; and on the other side, that no 
such right existed. It is not easy to under- 
stand how the doctrine, in most of those 
cases, respecting the right of stoppage in 
transitu, can be made to bear upon this ca,se. 
For, in the flrst place, this is not the case of 
a sale by the shipper to the consignee; and 
if it were, being made to a creditor, whose 
debt exceeded the value of the flour, it can- 
not be said that the consideration had not, 
or might not be paid. A contract of sale, ac- 
companied by delivery, amounting to a com- 
plete transfer of personal property, the ques- 
tion would naturally arise, how far the ship- 
ment of a cargo by the vendor to the vendee, 
constituted such a delivery, as would deprive- 
the former of his equitable right to reclaim 
the property, until the consideration is paid 
or secured. This point first occurred in equi- 
ty, and was decided in the case of Wiseman 
V. Vandeputt, 2 Vern. 203, and afterwards in 
Snee v. Prescot, 1 Atk. 245, where the right 
of the vendor to stop the goods in transitu, 
in case of the insolvency of the vendee, be- 
fore the goods had come into his actual pos- 
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session, was established. The same question 
soon arose in the courts of law, who adopt- 
ing the equitable principle laid down in the 
above cases, gave similar decisions in favour 
of the vendor. They considered the endorse- 
ment and delivery of the bill of lading, or the 
bill without an endorsement, if the cargo is, 
by the terms of it, to be delivered to a particu- 
lar person, as amounting to a transfer of the 
property to the vendee, subject, nevertheless, to 
the right of the vendor, if the consideration 
be not paid, to reclaim the property before 
it should get into the actual possession of 
the vendee, until which time the contract, to 
use' the words of Justice Ashurst, in Lick- 
barrow V. Mason [2 Term R. 63], was con- 
sidered as ambulatory. All the eases to be 
met with in the books, are either those of 
goods shipped by order of the consignee, and 
upon his account, and at his risk, or with- 
out orders, and for account and at the risk 
of the shipper. The first class of cases is 
founded upon contracts of sale, such as 
Fearon v. Bowers, 1 H. Bl. 364, note; Stokes 
T. La Riviere, cited in 3 Term B. 466; Hun- 
ter V. BeaJ, Id.; Burghall v. Howard, cited 
in 1 H. Bl. 365; Hodgson v. Loy, 7 Term R. 
440; Ellis V. Hunt, 3 Term R. 464; Hunt v. 
Ward, cited in Id. 467; Mills v. Ball, 2 Bos. 
'& P. 457; Hoist V. Pownal, 1 Bsp. 242; 
Northey v. Field, 2 Bsp. 613; Slubey v. Hey- 
ward, 2 H. Bl. 504; Lickbarrow v. Mason, 
2 Term R. 63; Salomons v. Nissen, Id. 674; 
Fowler v. M'Taggart, cited in 7 Term R. 442; 
Feise v. Wray, 3 East, 93. 

With respect to goods shipped without or- 
ders, and upon account and at the risk of the 
shipper, they are all cases of principal and 
agent or factor; and the law, in respect to 
these cases, depends upon circumstances pe- 
culiar to each. If the factor sell the goods to 
a bona fide purchaser, for a valuable consid- 
eration, by assigning over the bill of lading, 
there is no distinction, in principle, between 
such a case and those just mentioned; for if 
the bill of ladmg and the endorsement, where 
one is necessary, direct the goods to be dehv- 
ered, generally, third persons are not to know 
but that the property is in the consignee as 
vendee; and if a purchase be fairly made, it is 
nothing less than a sale by the consignor, 
through the intervention of an agent. But 
whether even this could be done, before the 
goods had got into the actual possession of the 
factor, was made a question in the case of 
Wright V. Campbell, 4 Burrows, 2046, in 
which the whole doctrine upon the subject 
was laid down by Lord Mansfield. The 
points decided by him were, that no matter 
how general the endorsement of a bill of lad- 
ing is, yet, as between the principal and fac- 
tor, the former retains a lien until delivery, 
and even imtil the property is actually sold 
and turned into money; and that the property 
may even be followed into the hands of an 
assignee of the bill of lading, who had notice 
of the circumstances. But if the goods are, 
bona fide, sold whilst at sea, by assignment 



of the bill of lading, the right of the principal 
to stop in transitu is defeated, because, in 
such case, the propeiiy had been sold by the 
authority of the real owner. Appleby v. Pol- 
lock, cited in Abb. Shipp. 240, of which we 
can find no full report, was either a ease of 
goods consigned by order, and of course sold, 
or a consignment to a factor, who, bona fide, 
assigned aXvay the bill of lading. The ease 
of Dick V. Lumsden, Peake, 189, is that of a 
consignment to a factor, who fairly assigned 
the bill of lading for a valuable considei-atioa.- 
In Snee v. Prescot, 1 Atk. 245, Ragueneau, the- 
Italian factor, was considered as entitled to- 
stop the goods in transitu^ in respect of the- 
interest which he had in them; having paid- 
out of his own pocket a part of their price, al-- 
though the goods were in fact taken in part 
for goods belonging to Toilet, his principal. 

If the factor has not sold the goods in the 
manner just mentioned, it is impossible that 
any question can ever arise, as between him 
and his principal, respecting the right of the 
latter to reclaim the property at any time be- 
fore they are bona fide sold. The factor has 
no property or interest in the goods beyond his 
commissions, and of course cannot controvert 
the right of his principal. If, indeed, he be a 
creditor of the shipper, he has a contingent 
interest in virtue of his right of lien, which the 
possession would give; but for the perfection 
of this right, he must acquire and retain an 
actual possession of the property; a con- 
structive possession will not do. Kinloch v. 
Craig, 3 Term B. 119, 783. In the cases just 
mentioned of goods shipjwd without orders 
and at the risk and upon the account of the 
shipper, it will be observed that the consignee, 
who is strictly a factor, claims the property 
for the use of the shipper, and, consequently, 
the latter, as has been stated, may at any 
time countermand the consignment. But it 
may happen that the consignee is entitled to 
the property for the use of a third person; 
and in that ease, though he acts as agent for 
the shipper, he stands in the character of a 
trustee for such third person; and if the con- 
sideration has been paid, by the cestui que 
trust, the consignor can no more reclaim the 
property, than he could if the same had been 
consigned directly to the person for whose use 
the property was intended. The consideration 
may be said to be paid, if the goods are snip- 
ped in satisfaction of a pre-existing debt. 

How do these principles apply to the present 
case? What is the evidence of the plaintiff's 
title? The bUl of lading authorized the de- 
livery of the flour in question to the plaintiffs, 
or to their assigns. But, for whose use? 
Judging from the import of the bill of lading, 
taken in connexion* with the invoice, the an- 
swer is obvious:— for the use of the shippers 
upon whose accovmt, and at whose risk, the 
shipment was made. What is this, then, but 
the naked ease of a consignment by a mer- 
chant to his factor, to seU, and to apply the 
proceeds as the shipper should direct? Sup- 
pose the flour had not been stopped, but had 



WALTER (Case No. 17,122} 



[29 Fed. Cas. page 120] 



arrived safe at Boston— wbere would have 
been the evidence of the plaintiffs' right to 
demand a delivery of it to them? They had 
no hill of lading, no invoice, not even a letter 
of advice, to produce as the evidence of their 
right; and the bills of lading, being negotia- 
ble, from the terms of them, might have been 
passed by the plaintiffs into the hands of a 
third person.- The possession of the bill of 
lading by the person to whom the cargo is de- 
liverable, whether as original consignee or as 
endorsee, vests in him a legal right to the 
property. Caldwell v. Ball, 1 Term R. 205. 
But no such transfer arises from the bill re- 
tained by the master, because such is not the 
intended operation of it. Abbot says (Shipp. 
p, 143) that "three bills of lading are taken by 
the shipper, one of which he retains, and the 
other two he sends to his agent, or some other 
person, one by the vessel, and the other by 
some other conveyance." But he adds, "the 
master should also take care to have another 
part, for his own use:" by which it would 
seem, that his part transfers no right to any 
one. It is for his own use, and is evidence 
of his right to collect the freight. Can it be 
possible, that the master should have it in 
his power to vest a legal right in the con- 
signee, or to withhold it, by giving or refusing 
him possession of a paper intended, solely, to 
serve the purposes of the master himself? 
Certainly not. The court wishes not to be 
understood as meaning to say, that a bill of 
lading, endorsed to a particular person, or 
which, in the body of it, directs the delivery 
to him, is essentially necessary to invest him 
with a right to demand the cargo. The pos- 
session of a bill of lading to order, not en- 
dorsed; a promise by the shipper to endorse 
it, or to send a bill of ladhig; or perhaps even 
a letter of advice, stating the shipment to be 
to a particular person, may, as between these 
parties, and where the consideration is paid, 
give to the consignee an equitable title, suffi- 
cient to repel the right of the consignor to 
countermand, and even to defeat the legal 
right of the holder of the bill of lading, with 
notice of the circumstances. The master 
would, in such case, certainly act at his peril. 
In dehvering the cargo to such equitable 
claimant; but if his title, as such, can be 
made out, it is probable he would incur no 
risk. Had Shoemaker & Traverse been 
bound, by any prior agreement with the plain- 
tiffs, to make this shipment on account of 
their debt; or even if the bill of lading had 
been forwarded by them to the plaintiffs, with 
a letter of advice stating the purpose of the 
consignment; or possibly (as to which, how- 
ever, no positive opinion is intended to be 
given) if such a letter, without the bill of lad- 
ing, had been forwarded; a very different 
case wotdd have been presented to the view 
of the court, from that under consideration. 
If the flour had got into the actual posses- 
sion of the plaintiffs, they might have retained 
it, in virtue of their hen, for the balance of 
their account. But here is no contract— no 



transfer of property, by means of a bill of lad- 
ing, or even a letter of advice— no specific ap- 
propriation of the proceeds, and no possession 
by the consignee. No contract, because, though 
the letters of the Sth and 19th of November 
speak of remittances generally, yet so far 
from malcing an appropriation, or containing 
a promise to appropriate this particular cargo 
to the payment of the debt due from Shoe- 
maker & Traverse to the plaintiffs, they ob- 
viously refer to a remittance, in drafts, in spe- 
cie, or in West India goods, which Shoemaker 
& Traverse expected to receive. 

If there be any ease in the books, which 
decides the right to be in the intended con- 
signee, under such circumstances, we have 
not met with it; and yet it is believed that 
not one case has escaped our researches. 
Haille v. Smith, 1 Bos. & P. 565, was the 
ease of a consignment to a factor or trustee, 
in pursuance of a special agreement that the 
goods should be sold, and the nett proceeds 
applied to the indemnification of a third per- 
son, for advances to be made, and which 
were actually made. The legal title was 
vested in the consignee, subject to a trust in 
favour of a third person, who had paid a 
valuable consideration for the property ship- 
ped; of course, the right to stop in transitu 
could not occur. In the case of Hibbert v. 
Carter, 1 Term K. 745, the bill of lading was 
endorsed and delivered by a debtor to his 
creditor; which the court considered as, 
prima facie, a transfer of the property itself, 
and as a payment pro tanto. But when it 
afterwards appeared upon a second trial, 
that the real intention was only to charge 
the nett proceeds, the court determined, that 
the property in the goods did not pass by the 
endorsement, and that consequently the con- 
signor had an insurable interest. In the 
case of Kinloch v. Craig, 3 Term B. 119, 783, 
a bill of lading and an invoice were trans- 
mitted, and the object of the consignment 
was declared to be, to enable the consignee 
to discharge certain acceptances, made on 
account of the consignor; but the biU of lad- 
ing not having been endorsed, no right pass- 
ed to the holder of it, as owner, and he was 
considered as standing merely in the con- 
dition of a factor. The case of Smith v. 
Bowles, 2 Esp. 578, and Atkin v. Barwiek, 1 
Strange, 165, amount to nothing more than 
this: that if a debtor send specie or goods ' 
to his agent, to be delivered over to his cred- 
itor, though without the knowledge of the 
creditor, the agent is not only bound, by ac- 
cepting the consignment, to perform the trust, 
but the possession of the agent or trustee, so 
far vests in him the absolute property cloth- 
ed with the trust, that it is not afterwards 
countermandable by the debtor. In these 
cases, there was a specific appropriation 
made by the debtor— an express declaration 
of the trust, to the perfection of which noth- 
ing was wanted but the assent of the cestui 
que trust; but which, according to the case 
of Brand v. Lisley, Tel. 164, amounted to a 



[29 Fed. Cas. page 121] 



transfer of the riglit until dissent; and fur- 
ther, there was an actual possession of the 
property in the trustee. 

It has been before stated, that in the case 
before the court, there was no possession in 
the plaintiffs, or in any other person for their 
use; for surely it cannot be contended, that 
the mere possession of the master of a gen- 
eral ship, was the possession of the plain- 
tiffs. It has also been stated, that in this 
case there was no appropriation of this flour 
—no written, and not even a verbal declara- 
tion of a trust in favour of the plaintiffs. 
The fact is certainly so. The private inten- 
tions of Shoemaker & Traverse were to ap- 
ply the nett proceeds of this shipment to the 
payment of their debt, but it was at all times 
in their power to change such intention; and, 
certainly, to permit the rights of third per- 
sons to be affected by a subsequent declara- 
tion of those intentions, could be supported 
by no principle of law or equity. Suppose 
this consignment had been made to some 
third person, but intended to be for the pur- 
pose of satisfying the . plaintiff s' demand; 
could the right of Shoemaker & Traverse to 
countermand the consignment have been 
questioned? and in what would the suppos- 
ed ease differ from the real one, except in 
this, that if, in the latter, the flSur had got 
into the actual possession of the plaintiffs, 
they might have retained it by force of their 
lien? Had Shoemaker & Traverse thought 
it more for their advantage to sell this cargo 
at Philadelphia or elsewhere, than at Bos- 
ton; or chose to make an equal distribution 
of it amongst all their creditors; or to pre- 
fer the defendants to the plaintiffs; neither 
the bill of lading in the possession of the 
master, nor their former mental determina- 
tions, could oppose the exercise of their right 
to do so; and upon paying the master his 
freight, and indemnifying him against the 
consequences of his engagement to deliver 
the cargo to the plaintiffs, it was not com- 
petent to the master to refuse to return the 
cargo. 

The proposition stated by Lord Mansfield, 
In the case of Alderson v. Temple, 4 Bur- 
rows, 2235, is much too general to be safely 
applied in any case. It would seem, as if he 
had a view to goods which had been order- 
-ed and paid for, which would be the common 
case of vendor and vendee. 'He speaks of a 
•cargo consigned, which must mean a con- 
signment in the usual way, or accompanied 
at least by some written evidence of the in- 
tended appropriation. If this was his mean- 
ing, the dictum (for it amounts to no more) 
goes no farther than what is laid down in 
the case of Atkin v. Barwick, upon which he 
appears to have founded it. The principal 
case was that of a note endorsed and sent 
Tjy a debtor to his creditor, and received by 
him; and the dispute was between the cred- 
itor and the assignees of the debtor. The 
case of Summeril v. Elder, 1 Bin. 106, was 
that of goods purchased by a factor with 
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funds in his hands, which were put on board, 
as the property of his principal, and specif- 
ically appropriated, as such, by a letter ad- 
dressed to his principal, as well as by a bill 
of lading. They were, in fact, the property 
of the person whose funds had been employ- 
ed in the purchase of them, independent of 
the bill of lading; as to the effect of which, 
as stated by the court in that case, we give 
no opinion. Justice Le Blanc, in the case of 
Coxe V. Harden, 4 East, 220, says, that where 
goods are sent by A to B, according to order, 
and are shipped on his account and risk, the 
goods become the property of B, without 
any bill of lading, subject only to the right 
of stoppage in transitu. In the case of Ste-^ 
venson v. Pemberton, 1 DaU. [1 U. S.] 3, the 
cargo was shipped by a debtor to a creditor, 
with orders to sell, and apply the proceeds 
to the payment of his and other debts. The 
right of the consignee was established 
against another creditor of the consignor— 
but why? Because the goods had not only 
got into the actual possession of the con- 
signee, but the purpose for which the con- 
signment was made was specified. Tlie case 
of Wood V. Roach, 2 DaU. [2 TJ. S.] 180, de- 
cides nothing very important to this point, 
as the question was left very much to the 
jury. But in that case, it is stated, that the 
bill of lading was delivered to the consignee; 
and one question left to the jury was, wheth- 
er the consignment was for the use of the 
consignee or consignor; which might depend 
very much upon evidence that does not ap- 
pear in the case. The evidence, as to this, 
was probably against the consignee, as the 
verdict was in favour of the plaintiff. 

Upon the whole, it is the opinion of the 
court, that judgment ought to be in favour 
of the defendants. It is not an unpleasant 
consideration, that the legal ground upon 
which this decision is believed to be made, 
is consonant with the justice and equity of 
the case; for although it was perfectly hon- 
est in Shoemaker & Traverse to pay the debt 
which was due to the plaintiffs, it ought not 
to have been paid with property, to wbich, 
in conscience, they were not entitled.^ 
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Case ITo. 17,123. 

WALTERS V. The RADIUS. 

[Betts, Scr. Bk. 235.] 

District Court, S. D. New York. Oct. 25, 
1S51. 

Shipping —Fastening Vessels in Sup — Large 
Vessel Ckdshisg Sjiall One. 

[A large vessel which places herself outside a 
small one, in a slip, has no right to remain 
there, or to refuse to let the small one out, when 
the weather becomes such as to cause danger 
of crushing the latter, there being plenty of 
room for a safe berth further, along the pier. 
Nor can the large vessel excuse herself on the 
ground that, in order to slack her lines to let 
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the small one out. it would be necessary to 
run a line across the slip temporarily, which is 
forbidden by ordinance; for the spirit of the 
ordinance would not be violated in such an 
emergency.] 

[This was a libel by Joseph Walters against 
the brig Radius to recover for the loss of the 
schooner Splendid.] 

JUDSON, District Judge. The two vessels 
in controversy are the schooner Splendid, Au- 
gustus Chevalier, master, and the brig Radius, 
Solomon D. McGraff, master. The damage, 
which is the subject-matter of the libel, was 
the total loss of the schooner, on the 22d day 
of December, 1S49, under the following cir- 
cumstances: Pier 39 East river is 344 feet 
*Iong; the short pier on the south side, 192 
feet long, and the breadth of the slip between 
them is 211 feet. On the morning of the 22d 
December, 1849, the brig Radius and two 
other vessels lay at the inner end of the slip, 
and the schooner Splendid in the same slip, 
within almost 50 feet of the foot of the pier. 
The schooner measured 23 tons, and the brig 
200 tons and over. The length of the schoon- 
er was 34 feet, and the length of the brig 125 
feet. Both vessels were made fast to the 
spiles in the usual way; and at 9 o'clock in 
the morning the Radius let go her fastenings, 
and, with a view of going out by the aid of a 
steam tow, she hauled down the slip to the 
position of the schooner, and made fast di- 
rectly opposite the schooner, covering the same 
between herself and the pier, with the lines 
of the brig running to the spiles fore and aft 
the schooner. The master of the schooner 
then inquired how long the brig expected to 
lay in that position, when Gapt McGrafiC re- 
plied, "But a short time only,— waiting for a 
steamer to take him in tow." Thus far all 
is right, and for that purpose the brig had a 
perfect right to place herself conveniently for 
the approach of the steamer. Towards noon 
the steamer came, but the tide did not serve, 
and the weather began to be lowery; and at 
12 o'clock Capt. McGraff concluded not to 
leave the slip until Monday morning, the 24th, 
and then he left the Radius in the care of a 
ship keeper, and went, as he says, to counter- 
mand his order to the steamer until Monday, 
leaving the Radius made fast, as at first, with- 
out giving the schooner any notice that his 
position was to remain unchanged until Mon- 
day. Here the case assumes an important as- 
pect; and from this time the acts of the par- 
ties become decisive of the controversy. The 
master of the schooner being absent, the 
charge of her remained "with his mate. In the 
afternoon of Saturday, while the storm was 
increasuig. Captain McGraff returned to the 
vessel, when the mate of the schooner request- 
ed him to slack his how Itae and pamit the 
sehoouer to pass out This request is sworn 
to by the schooner's mate; and Capt. McGraff 
also swears to the same fact, as an admission 
of its truth, but he adds, that he could not 
let the schooner out with safety to the brig. 
The ease may he narrowed down to this smgle 
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point; for, up to this period, no damage had 
occurred to the schooner. We are now to in- 
quire into the cause of the damage; whei'e- 
the blame is to rest, and how far the justifica- 
tion set up by the respondent can avail him 
for having destroyed the schooner. Nothing 
short of justification can answer the issue. To 
use the impressive language of one of the wit- 
nesses, the schooner was smashed by the 
brig, and she went down. If the brig had not 
taken her new position, if she had occupied it 
only for a temporary purpose, if she had let 
the schooner out as requested, then the loss 
would not have occurred. There is no ground 
or pretence that the schooner was in the- 
wrong, or that she could escape from the fas- 
tenings fore and aft, placed there by the brig,, 
without the consent of the brig. The brig is- 
the active instrument of the destruction of 
the schooner, and it is not too much to say- 
that the respondent must show a legal justifi- 
cation. 

The burden of proof now rests with the brig.. 
Here we have the justification: 

1. The respondent claims that the brig 
could not have been" hauled out or in at all, 
because of the gale. The proof on this point 
entirely fails; and there is neither question 
nor doubt but what the brig might, with safe- 
ty to herself, at all times between twelve and 
fom: o'clock, have been moved from her new 
position, to as safe a position for herself, ahead 
of the schooner. There was room enough in 
the slip; and, as the storm and danger ap- 
proached, the master was legally bound to do- 
so, and in the omission of that obvious duty 
he was guilty of gross negligence. 

2. The mate in charge of the schooner, about 
4 o'clock, made a request that the captain of 
the brig would slack his how line,. and let the- 
schooner out. Capt. McGraff admits this re- 
quest to have been made to him when he was 
on board the brig, about 4 o'clock; that he 
refused to do so; and assigns as the cause of 
his refusal that this maneuver would endanger 
the brig. This act of the master of the brig 
places him in a still greater wrong. The brig 
had a stem line made fast to the pier aft the 
schooner, which held her, while her bow line 
was slack, but not enough so to let the schoon- 
er haul ahead. All that was required to relieve 
and save the schooner was to give that line 
slack enough to let the schooner pass over it, 
and then both lines of the brig might have 
been taut, and the brig would have been more 
safe than before. I see' neither excuse nor 
apology for this neglect of plain and positive 
duty. But the respondent claims this could 
not be done, for a special reason. To accom- 
plish that, he must have run a line from the 
bow of the brig, across the slip to the opposite 
pier, and made fast there, which could not be 
done, for the additional reason that a city 
ordinance prohibited such an act, under a. 
penalty of ten dollars. Rev. Ord, p. 342, § 4. 
"No person shall place any cable, rope, chain 
or line across the entrance of any slip, under 
the penalty of ten dollars." It is urged here^ 
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that this ordinance is positive in its character, 
and the master -vrould have subjected himself 
to the penalty had this heen done, even to 
relieve and save the schooner. This construc- 
tion of the ordinance is too technical for the 
case in question. In construing all laws, we 
are to consider the object, the mischief, and 
the remedy. This ordinance was designed to 
prevent obstructions to the free passage of 
vessels into slips. There was, at the time, no 
approaching vessel to be obstructed; and, 
moreover, the schooner was in imminent dan- 
ger of destruction, and that imperious ne- 
cessity would have been justified by the spirit 
of the ordinance. The case cited by counsel 
does not sustain the construction urged. 

3. "We have the respondent's own view of 
the case, in the defence assumed. It is sim- 
ply this: The master of the brig had a law- 
ful right to leave his original position in the 
slip, and make fast on the outside of the small 
schooner, as he did in this case, and possess- 
ing that right, and having exercised it law- 
fully, the law justifies his remaining tbere, 
under all circumstances; that the maritime 
law wiU not oblige him to move his brig, at 
the expense of a single dollar, or even to the 
hazard of that sum. To sustain this position, 
witnesses were called in to show that large 
vessels were frequently made fast outside of 
small craft, and that it was lawful and cus- 
tomary to do so. Whatever moral duty and 
obligation might indicate, still there was no 
legal obligation which would compel its per- 
formance. The court has been called upon to 
apply these principles to this case, and sanc- 
tion their application, by a decree against the 
libeL The court is not aware of any" such 
rulings in the admiralty practice. The claim 
Is much too broad. Rather would we say that 
the law of navigation carries with it a more 
reasonable and equitable spirit. Rather would 
we say that a master of a ship should under- 
stand that, in case of imminent danger to an- 
other ship, It is his duty to do all in his 
power to avoid the injury, especially when 
his own acts constitute the only danger hi the 
ease. The respondent has not only neglected 
plain duty, but has illegally and wrongfully 
been the means of the destruction of the 
schooner Splendid, without fault of the other 
party. The decree will be for the libellant, 
with reference to ascertain the damages. 



Case No. 17,134. > 

The WALTER W. PHARO. 

p. Lowell, 437.] i 

District Court, D- Massachusetts. March, 
1870. 

Colusioj:— Measdue op Damages— Costs— Offers 
OF Settlbmemt — Pleadikg, 

1, The owner of a yacht kept for his own use 
may recover, in a collision cause, as damages 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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for the loss of her use while repairing, the price- 
at which he could readily have let her for pleas- 
ure parties. 
[Cited in The Lagonda, 44 Fed. 368.] 

2, "When each party to a collision cause had^ 
made an ofEer of a settlement, costs were de- 
creed to the libellant though he recovered much, 
less than he had demanded, which was more- 
than he was offered. 

3. It seems, that if a tender or ofEer of pay- 
ment is relied on to bar costs in a collision- 

. cause, it should be set up in the pleadings, and 
should be a continuing offer. 
[Cited in The Rossend Castle, 30 Fed. 464.], 

i&i admiralty. 

C. A. Welch, for libellant 
J. W. Hudson, for claimants. 

LOWELL, District Judge. The only ques- 
tion of law in this case is whether damages- 
should be assessed for the loss of the use of 
this little yacht while she was undergohig re- 
pairs? The general rule in such cases is that if. 
the owner has probably lost a profitable em- 
ployment for his vessel he should be paid for 
it I have applied this hi various ways, as- 
where the detention was only for a certahi num- 
ber of days beyond what it necessarily would- 
have been ha discharghig cargo, and the repairs 
might have been gohig on during the discharge, 
I allowed for the days beyond those needed, 
for discharging. If a coasthig vessel were re- 
paired during the season in which she is usual- 
ly laid up nothuig would' be due, and so on. 
Here the yacht was not kept for profit and 
was never let to hhre. Still I am of ophiion- 
with the libellant that he may have compen- 
sation for the loss of her use at the market rate 
of such craft because it is no concern of the- 
respondents what use the libeUant chooses' to- 
put his vessel to. He had a right to change his- 
mhid at any moment It is different from the 
case of a vessel kept for hire whom no one 
wishes to hire. Damages must be assessed- 
by market value when that is possible. The 
evidence tends to show that such boats would 
let for about eight dollars a day, and I suppose 
I may assume that this would be only on week- 
days and when the weather is good. How 
many such days there were daring the twenty 
days of the repairs I cannot tell. 1 allow 
eighty dollars for this damage. The only other 
item that was seriously challenged is the own- 
er's charge for services in overseeing or looking- 
after the work. Considering the plain and. 
simple character of tlie repairs, and their small, 
cost, I should have doubted about givuag any 
thing here, and I understood this charge to be 
withdrawn at the argument 

The question of costs was raised, and it seems 
that the libellant demanded the full amount of 
tfie bills of repairs, although he now concedes- 
that the new mainsail and some. work in the 
cabhi are not properly chargeable to the clahn- 
ants. On the other hand, the latter offered two- 
hundred dollars, which is less than they now 
concede to be due. The libellant's explanation,, 
which is not met by any evidence on the other 
side, is that he told the captahi or the agent 
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of the schooner that his offer was made as a 
compromise, that the bill contained items which 
he could not charge to the collision, but that 
it omitted others, and he thought it about what 
he ought to receiYe. In that state of the case, 
I cannot see that the claimants were misled or 
induced to defend the suit by any fault of the 
other party. 

One word in regard, to the offer of two hun- 
dred dollars. It is not our practice to insist 
on a formal tender when an offer is made by 
a person of abundant means and is rejected 
on its merits; but it is the practice of all courts, 
and is founded hi justice, to insist that the de- 
fendant shall mate his offer a continuing one, 
so that the other party may avail of it at any 
time. It once happened in a salvage ease that 
I awarded less than the owners of the vessel 
had offered, and they then came in and asked, 
leave to show this fact in bar of costs; but I de- 
cided that they could not lie by and. take their 
chance of how the award would, go, without 
pleading their offer and stating their readi- 
ness to abide by it, and then object to the pay- 
ment of costs. I mention this because that 
decision has not been reported, and it seems 
to be thought that in admiralty any offer will 
always avail the parties. In this case the re- 
spondents mentioned the offer in their answer, 
but in the same answer denied their liability. 
The point is not important now because the 
damages exceed $200. Decree for libellantfor 
the ?337.70 and costs. 



Case KTo. 17,125. 

The WALTHAM. 

[9 Adm. Rec. 75.] 

District Court, S. 'D. Florida. Dec. 11, 1865. 

Salvage. 

[This was a libel for salvage by William 

H. Bethel and others against the cargo and 

materials of the bark Waltham.] 

Homer G. Plautz, for libeliants. 
W. G. Maloney, for respondent 

BOYNTON, District Judge. This cause 
having been fully heard, and the court being 
-duly advised in the premises, and the saved 
property having been appraised by apprais- 
ers appointed by the court at the sum of 
^204,888.82, except a portion of the materials 
and stores of said vessel which has been 
sold on the application of the master and 
clahnant for the sum, as appears by the mar- 
shal's account sales, of $477.98, and no ob- 
jection having been made against said ap- 
praisement or sale, it is now ordered, adjudg- 
■ed, and decreed that the said sale be eon- 
firmed, and that after deducting the costs, 
-charges, and expenses hereafter to be taxed 
in this proceeding (the matter of distribu- 
tion being reserved for further decision), the 
libeliants and petitioners have and recover 
for their services in the premises 9 per cent. 



of the amount of said sale and appraise- 
ment, and that upon payment into the regis- 
try of the court of the said costs, charges, 
expenses and salvage, the said saved prop- 
erty be restored and delivered to the claim- 
ant, for the benefit of the true owner or own- 
ers thereof. 

And on the 27th day of said month a fur- 
ther decree was entered: 

In this ease it is ordered, adjudged, and 
decreed, that on one small lot of brass, and 
one small lot of damaged hides, brought 
down since the dea'ee, and sold, as appeai-s 
by the marshal's account sales, the brass for 
?8.94, and the hides for $34.10, the salvors 
receive 70 per cent of the proceeds of sale; 
and that on one lot of copper brought down 
since the first appraisement and appraised at 
the sum of $279.50, the salvors receive 25 
per cent, of the appraised value. 



Case nSTo. 17,126. 

In re WALTHBB et al. 

[14 N. B. E. 273.] i 

District Court, E. D. Michigan. Feb." 25, 1876. 

Depositions — Alterations — Verifigatiojt. 

A deposition which has been altered to cor- 
rect an error must be resworn to before it can 
be filed, A deponent cannot confer upon an- 
other the power to alter a sworn paper. 

The register certified that on the 16th day 
of December, 1875, a deposition, entitled "In 
the matter of Alphonse Walther, a Bankrupt" 
was ofl'ered to prove a debt alleged to be ow- 
ing by Alphonse Walther, one of the above- 
named bankrupts, to William Resor & Co., 
of Cincinnati, Ohio. There being no such 
cause pending before him as that in which the 
deposition offered was entitled, he declined to 
accept it as satisfactory. Shortly after the 
same paper was again offered, the entitling 
having been altered by inserting the name of 
Pius Walther and making a corresponding cor- 
rection in the body of the deposition. There 
being no evidence that the deposition had been 
resworn to since its alteration, he declined 
again to accept it On the 20th day of Jan- 
uary last it was again presented, accom- 
panied by the statement that it had been re- 
turned to the attorneys of the claimant, 
Messrs. Noyes and Lloyd, of Cuieinnati, who 
declined to have it resworn to, conceding that 
they had made the alteration in the proof, 
claiming authority from their client to do so, 
that it was immaterial in its character, and 
insisting that the question should be certified 
into court for determhiation. 

Opinion of HOVBY K. CLARKE, Register 
in Bankruptcy: 
That an affidavit to be used in a cause pend- 

1 [Reprinted by permission.] 
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ing in any court must be correctly entitled in 
tlie court, I have supposed was a well-settled 
and indisputable principle of practice. Tlie 
reason is conspicuously stated in Whipple v. 
WiUiams, 1 Mieb. 115: "Affidavits must be 
correctly entitled in the cause in wbicb tbey 
are to be used; otherwise an indictment for 
penury would not lie upon them i£. false." 
The occasion of the error in the case cited 
was, that when the suit was commenced there 
were two plaintiffs. The cause had been sev- 
ered, and the court says that "since the sev- 
erance there is no such cause, in this court as 
that in which the affidavits are entitled." If 
it were possible to suppose that proofs of 
debt in bankruptcy did not come within this 
general prhidple applicable to affidavits, gen- 
eral order 34, adopted by the supreme court, 
at the December term, 1871, settles the ques- 
tion. It provides that "depositions to prove 
claims against a bankrupt's estate shall be 
correctly entitled in the court and in the 
cause." If the reason assigned by the court 
in Whipple v. Williams, that unless an affi- 
davit is correctly entitled, an indictment for 
perjury would not lie upon it if false (and 
there are many other cases to the same effect), 
then, of course, the title of the affidavit is as 
material as any part of it When the oath 
was administered to the paper offered to me 
as proof of the debt due Wm. Kesor & Co., it 
was not such a paper as, if false, could sup- 
port a prosecution for perjury. It was not 
perjuiy to swear to it. If perjury could be 
assigned upon it, if false, in the form as last 
presented to me. It is because of the altera- 
tions which have been made in it by Messrs. 
Noyes & Lloyd. 

I am specially requested to call the atten- 
tion of the court to the fact that these altera- 
tions are claimed to have been made by au- 
thority, which, in other words, claims that, 
without the administering of an oath, Resor, 
the deponent, could authorize his attorney to 
convert a paper signed by him, and then lack- 
ing the essential qualities of a judicial deposi- 
tion, into a sworn paper having all such quali- 
ties. This is, in fact, enabling the attorney 
to swear what an alleged deponent is aver- 
red to say is true, and its effect is claimed to 
be, to charge the alleged deponent with the 
pains and penalties of ipferjury if the aver- 
ments be false.- I ain not aware that -sueh 
a claim has ever been made anywhere before, 
aid if admissible anywhere, it would not be 
In t>roofs of debt in ban&uptey, because the 
statute (section 5078) requires that all such 
proofs must be made by the claimant in per- 
son, unless he is absent from the United 
States, or prevented by good cause from testi- 
fying. 

All of which is respectfully certified. 

A:pproved. H. H. BMaiONS, 

.United States Circuit Judge, Sittmg in the Ab^ 
senee of the District Judge. 
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Case No. 17,1S7. 

Ex parte WALTON. 

[1 Cranch. 0. O. 186.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

NATDKALIZiTION'. 

Five years continued residence was necessary 
under the naturalization law of 1802 [2 Stat. 
153]. 

Application to be iiaturalized. Affidavit 
that "he has resided within the United States 
upwards of sis years, that during that period 
he was absent a short time upon business, 
but left his family in the United States. 
That he. hath resided for more than one year 
last past in Alexandria, in the District of 
Columbia, and that during all the aforesaid 
time he has behaved as a man of a good 
moral character, attached to the principles 
of the constitution of the United States, and 
well disposed to the good order and happi- 
ness of the same. That the said Walton re- 
moved to the United States, as this deponent 
understood, and doth verily believe, with the 
intention of making the said -States his place 
of permanent residence, and that he hath not 
relinquished that intention." 

The application was objected to, and re- 
jected by THE COURT, because the resi- 
dence did not appear to be a continued resi- 
dence, and the term Of absence was indef- 
inite, and THE COURT had also seen an- 
other affidavit, by the same deponent, stat- 
ing that Walton last returned to the United 
States on the 20th day Qf May, 1804, which 
was inconsistent with the present affidavit. 



Case No. 17,1S8. 

In re WALTON et al. 

CDeady, 442.] 2 
District Court, D. Oregon. Aug. 8, 1868. 

Bankuuptot— Proof of Claims— Practice— Ob- 
jectioks. 

1. Where a creditoi: obtains a confession of 
judgment from an insolvent debtor, and it ap- 
pears probable that such confession was tak- 
en with knowledge of the debtor's insolvency, 
the proof of such creditor's claim will be post- 
poned until after the choice of an assigiiee. 

[Cited in Re Leland, Case No. 8,230.] 

2. Objection to proof of a daim must be 
made by written allegatiohs, specifying with 
reasonable certainfy the grounds of such ob- 
jection. 

In bankruptcy. 

J. M. Whalley and M. W. Fechheimer, for 
petitToning creditors. 
Erasmus D. Shattuck, for A. & L. and 

H. F. 

- ' '■ ~ " ' ■ 

. 1 [Reported by Hob. William Cranch, OM^f 
■Judge.] 

"2 [Reported by Hon. -Matthew P. De'ady, 
District Judge, and 'liere reprinted by permis- 
sion.] 
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DEADY, District Judge. On July 2, 1868, 
a petition was filed in tMs court, in bank- 
ruptcy, against J. J. and M. Walton, mer- 
chants in Eugene. On July 11, they were 
without opposition, duly declared bankrupts. 
On August 3, Henry Failing and Allen & 
Lewis by O. H. Lewis, appeared before the 
register and offered to prove claims against 
the estate of the bankrupts— that of A. & 
L.'s being $3,982.64, and H. F.'s, $2,002.38. 
Objection being made by the petitioning 
creditors to the proof of these claims until 
an assignee had been chosen, the register, 
under section 4 of the act [of 1867 (14 Stat, 
519)], has adjourned the matter into court 
for decision. Accompanying th'e register's 
statement of the matter, is a copy of the 
schedules and warrant, and the depositions 
of 0. H. Lewis and Henry Failing, respec- 
tiyely, in proof of the claims above mention- 
ed. From these, it appears, that A. & L. and 
H. F., are wholesale merchants in Portland, 
and that the Waltons being indebted to them 
on account, for goods, etc., sold and deliver- 
ed, they severally induced the bankrupts to 
confess judgments in their favor for the 
above mentioned sums. That said judg- 
ments were confessed, without action, on 
Saturday, June 27, 1868, and that on the 
Monday following, A. & L. and H. F., acting 
through the same attorney, sued out execu- 
tions and levied upon the property of the 
bankrupts, including the stock of goods on 
hand, supposed to be worth about $4,000. 
At the date of the judgments the bankrupts 
were insolvent— their indebtedness being 
largely in excess of the value of their assets. 
So far as the bankrupts are concerned, the 
confessing of these judgments was an act of 
bankruptcy. It must be inferred from a 
comparison between their indebtedness and 
assets, as shown by their schedules, that 
they were then insolvent. Section 39 of the 
act makes a confession of judgment by an 
insolvent or bankrupt or given in contem- 
plation of bankruptcy or insolvency an act 
of bankruptcy. To be in a state of insolven- 
cy or to contemplate insolvency, is simply 
for the debtor to be or contemplate being 
unable to pay his debts as they become pay- 
able. A person may be insolvent without 
having committed an act of bankruptcy— an 
act for which he may be declared a bank- 
mpl by proceedings in uivitum. Buckingham 
V. McLean, 13 How. [54 U. S.] 167; In re 
Black [Case No. 1,457]. 

After the decree in bankruptcy ia this case 
had passed, A. & L. and H. F., through their 
attorney, directed the sheriff, holding the ex- 
ecutions against the bankrupts, to turn over 
the personal property levied on to the mes- 
senger, and return the executions to the 
clerk's office, which" was done. By the law 
of this state, these judgments were a lien 
upon the real property of the bankrupts, in 
the schedule mentioned, an favor of the judg- 
ment creditors and they also acquired a lien 



upon the personal property, by virtue of the 
levy of the execution thereon. By means of 
these proceedings these creditors received a 
preference over the other creditors of the 
bankrupts. Until the contrary is shown, it 
must be presumed that this preference was 
intended to be given by the bankrupts, for 
the reason that it was the natural and proba- 
ble consequence of their act— the confessing 
of judgment to A. & L. and H. F.', while in 
a state of insolvency. If the creditors had 
no reason to believe that the bankrupts were 
insolvent or contemplated insolvency, when 
they took these judgments and obtained this 
preference, then their judgments are good, 
but under section 20 of the act they can only 
be admitted to prove the balance of their 
debts after deducting the value of their liens. 
This involves an arrangement with the as- 
signee, and presupposes the choosing of the 
assignee before they are allowed to prove 
their debts. But if, on the other hand, these 
creditors had reason to believe that the bank- 
rupts were insolvent or contemplated bank- 
ruptcy or insolvency, when they took these 
judgments and obtained this preference, 
then they are not entitled to vote for an as- 
signee. "No person who has received any 
preference contrary to the provisions of this 
act, shall vote for or be eligible as assignee." 
Bankrupt Act, § 19. And under section 28, 
they would not be allowed to prove their 
debts until they surrendered to the assignee 
aU property, etc., or advantage received by 
them under such preference. 

The last clause of section 39 authorizes the 
assignee to recover back— obtain by judicial 
proceedings— any property transferred by a 
bankrupt contrary to the act, if the person 
receiving the property had "reasonable cause 
to believe that a fraud on the act was in- 
tended or that the debtor was insolvent, and- 
such creditor shall not be allowed to prove 
his debt in bankruptcy." Taking this sec- 
tion alone, and a creditor who has rec_eived 
a preference contrary to the* act, cannot be 
allowed to prove his debt at all— in otjier 
words he is precluded from recovering any 
part of the assets of the bankrupt. But I 
am inclined to the opinion, that section 23 
must be considered with section 39, and that 
a creditor who has received a preference 
contrary to this act, may surrender such 
preference, voluntarily to the assignee, and 
be allowed to prove his debt and share in 
the estate. See In re Walton [Case No. 17,- 
129]. But if such creditor does not volun- 
tarily surrender the property or benefits ob- 
tained by such preference, and the assignee 
is driven to "recover back" the same by" ju- 
dicial proceedings, then I think he Is debar- 
red from proving his debt or sharing in the 
estate. Under section 23, if the judge enter- 
tains doubts of the validity of the claim, or 
the right of the creditor to prove it, and is 
of opinion that such validity or right ought 
to be investigated by the assignee, he may 
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postpone the proof of the claim until the as- 
signee is chosen. 

I have no doubt as to the Talidity of these 
claims, that is, I am satisfied that they are 
genuine— not fictitious— and justly due by 
the bankrupts to the creditors. But the right 
of the creditors to prove them is not so plain 
a question. If the creditors received this 
preference not contrary to the provisions of 
the act, then these proceedings as to them 
were valid, and as we have seen they can- 
not prove their debt, but only such part of it 
as the assignee may ascertain is due, after 
deducting the value of the property held un- 
der the lien of their judgments. As this ar- 
rangement cannot be made until after the 
choice of an assignee, in the nature of things 
these creditors must be precluded from vot- 
ing for an assignee. But if they are now al- 
lowed to prove their debts, then under sec- 
tion 13, they would be qualified to vote for 
assignee. But if this preference was receiv- 
ed contrary to the provisions of the act, then 
under the most favorable view of the law 
lor these creditors, they cpuld not be allow- 
ed to participate in the election of the as- 
signee, and therefore should not be allowed 
to prove their debts until an assignee was 
chosen, and had an opportunity to investi- 
gate the matter and resist the application, if 
justice to the other creditors requires it. I 
•do not now propose to decide absolutely the 
•question whether these creditors had reason 
to believe these bankrupts were insolvent 
when they tdok these judgments. A judg- 
ment by confession is an effectual means of 
transferring property from a debtor to a 
creditor, and I do not think it can be con- 
sidered as an act done in the ordinary course 
of the debtor's business. It is therefore 
prima facie fraudulent— that is, contrary to 
the provisions of the act, both as to the debt- 
or and the creditor receiving it The burden 
of proof is upon the creditor to overcome this 
presumption. In accordance with these con- 
clusions I will direct the following order to be 
certified to the register: 

Order: Upon reading and consideration of 
the statement and accompanying papers re- 
ported to me by the register, touching the 
claims of Allen & Lewis and Henry Failing, 
agahtst the estate of the banlmipts— it Is order- 
ed, that the proof of such claims be postponed 
until an assignee of the estate has been chosen 
or appointed; and that if the proof of such 
claims is thereafter objected to, it must be 
done by a written allegation, speci^ing with 
reasonable certainty and brevity, the grounds 
of such objection; and thereupon the register, 
after notice to the assignee, must proceed to 
take the evidence for and against such objec- 
tion, and report the same to the court, with 
his findings of facts and law thereon. 

[For a motion to expunge the claim of B. P. 
4IJoleman from the list of daims against the estate 
of the bankrupts, see Case No. 17,129. See, also, 
Id. 17,130.1 
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Case Wo. 17,1S9. 

In re WALTON et al. 

[Deady, 510.1 * 

District Court, D. Oregon. Dee. 26, 1868. 

Bankruptot— Pkoof of Claims— Individoai, asd 
Paktsership Debts — Sufficiency op Proofs. 

1. Proof of a debt against a partnership 
should not be joined with proof of a debt against 
an individual partner. 

2. Proof of a debt should show with rea- 
sonable certainly whether it was contracted by 
a partnership or the individual partners. 

3. A claim not duly proved must be rejected; 
and a claim is not duly proved unless it appears 
from the statement of the deponent thereto, that 
a debt exists which the creditor .has a present 
right to have paid out of the estate of the , 
banlirupt. 

Iln bankruptcy. For a prior proceeding in 
this suit, see Case No. 17,128.] 

M. W. Feehheimer, for the motion. 

DEADY, District Judge. Motion by the as- 
signee to expimge the claim of E. P. Coleman 
from the list of claims proved against the es- 
tate of said bankrupts. The proof of the 
claims in question was made by the creditor 
in person, July 28, 1888. It substantially 
states: That at and before the filing of the 
petition herein, J. J. and C. W. Walton, were 
and still are indebted to the deponent in the 
sum of $159— balance due on a promissory 
note, given to deponent about March 1, 1868, 
for money loaned said bankrupts; also, that at 
and before the filing of said petition, C. W. 
Walton was and still is indebted to deponent 
in the sum of §178, on account for wines and 
liquors sold said O. W. Walton in 1867 and 
1868. Then follows the proper allegation as to 
whether the deponent had received satisfac- 
tion or security for such sums or any part 
thereof. In conclusion the proof states, as 
required by the act [of 1S67 (14 Stat. 527)],— 
section 22,— that said claims or either of them 
were not procured for the purpose of influ- 
encing the proceedings under the bankrupt act, 
and that no bargain, etc., has been made, etc., 
by deponent "to sell, transfer, or dispose of 
said claim or any part thereof against said 
bankrupt," etc. The grounds of the motion 
are substantially these: (1) That proof is in- 
formal; (2) it does not appear from the proof 
whether the claim for borrowed money is in- 
tended to be proved against the individual es- 
tate of the bankrupts or against the estate of 
the partnership, consisting of J. J. and C. W. 
Walton, and known as J. J. Walton & Son; 
and (3) it does not appear from the proof 
whether the claim for wines and liquors is 
intended to be proved against the partnership 
estate or the individual estate of O. W. Wal- 
ton. 

The first objection to the proof is well taken. 

1 [Reported by Hon. Matthew P. Deady, 
District Judge, and here reprinted by permis- 
sion.] . . ^ 
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Here are two distindt detts against different 
estates included in one proof or deposition. 
When parties are adjudged bankrupts, the re- 
sult is or may be that sereral distinct estates 
are to be administered in that proceeding. 
First, there are the estate and debts of the com- 
pany or partnership, and then the separate 
estate and debts of each individual included in 
the partnership. Proof of a debt against ei- 
ther of these estates ought not to include or be 
joined with the ptoof of a debt against either 
of the others. The act (section 36) provides 
that all the creditors 'of the company and the 
separate creditors of each partner, shall be al- 
lowed to prove their respective debts, and 
that a separate account shall be kept of the 
i partnership property "and of the separate es- 
tate of each member thereof." The reasona- 
ble inference from these and similar pro- 
visions contained in section 36 is, that these 
partnership and individual estates are to be 
administered separately, and therefore the 
proof of a debt or debts against either should 
not be joined with the like proof "against an- 
other. Besides, there is nothing elsewhere in 
the act or in the general orders or forms that 
countenances the contrary practice. 

By the second and third objections the Ques- 
tion is raised whether the proof is sufBiciently 
certain or not. The claim for money loaned 
is not proved against the partnership of J. J. 
Walton and son, but against the individuals 
who coDstitute that partnership. The consid- 
eration of the debt is stated to be money loaned 
J. J", and 0. W. Walton. The probable infer- 
ence is that it was loaned to them as individu- 
als, and that their individual estates are lia- 
ble for it, but not the partnership estate— at 
least until the partnership debts are first satis- 
fied. But another inference may be drawn 
from the statement in the proof, and from oth- 
er circumstances it is highly probable that the 
creditor intended to prove this debt against 
th6 partnership estate. In this respect the 
proof is uncertain. If intended to establish a 
debt against the partnership estate, it should 
state that the firm or company, describing it 
by its firm name and the individuals who 
composed it— was indebted to the creditor, 
and how and for what amount. As to the 
claim for wines and liquors, it seems to me 
to be stated with suflaeient certainty in this 
particular. It is stated that 0. W. Walton Is 
indebted to the creditor for articles sold bim. 
This is plainly the proof of a debt against the 
separate estate of 0. W. Walton only. But 
the proof does not state that the deponent 
had not bargained to sell either of the claims 
stated, but only "said claim against said bank- 
rupt" This aEegation, whatever was intended 
by the deponent, only includes one claim, and 
that the one against a single person. The 
only claim stated which answers to this de- 
scription is the "one against O. W. Walton, 
The other claim is stated to be against the 
bankrupts^both father and son. Then as to 
the daim for money loaned to J. J. and 0. W. 
Walton there is In the proof, no aUegation that 



deponent had not bargained to sell or dispose 
of it By the act (section 22), the court is 
required "to reject all claims not diily proved." 
A claim may be said to be duly proved when 
the statements of the deponent, If true, estab- 
lish prima facie the existence of the debt, 
and the present right of the creditor to pay- 
ment of the same out of the estate of the bank- 
rupt But a claim is not duly proven when 
any aUegation which the act requires to be 
made in the proof concerning it is omitted— as 
that the creditor has not bargained to sell or 
dispose of it; or where the proof Is not made 
In conformity with the forms prescribed and 
the rules and practice of the court The mo- 
tion is allowed; let the proof be expunged. 

[For a subsequent proceeding see Case No. 
17,130.] 
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In re WALTON et al. 

[Deafly, 598; i 4 N. B. R. 466 (Quarto, 154); 

2 Am. Law T. 121; 1 Am. Law 

T. Rep. Bankr. 162.] 

District Court, D. Oregon. July 12, 1869.2 

Baskkuptct — ^Provable Debts— ITnIiAWful Pbee- 

EKEXCES— INTEST. 

1. Where a creditor takes a preference from 
an insolvent debtor, with reason to believe that 
such debtor was then insolvent, and intended 
to evade the provisions of the bankrupt act [of 
1867 (14 Stat. 517)] by preventmg his property 
from being distributed thereunder among his 
creditors, such creditor is barred from proving 
his debt, and may be compelled to restore prop- 
erty BO taken, to the assignee. 

[Cited in Be Scott Case No. 12,518; Re 
Leiand, Id. 8,230.] 

2. The bankrupt act does not trust the legal 
rights of one portion of the creditors of an in- 
solvent to the judgment or good intentions of 
another portion, and therefore it makes no dif- 
ference with what ultimate intention a credit- 
or takes a preference contrary to the act, he 
thereby forfeits his right to prove his debt 

[Cited in Re Scott Case No. 12,518.] 

[In bankruptcy. For prior proceedhigs, see 
Cases Nos. 17,128 and 17,129.] 

Objections by the assignee, Joseph Baehman, 
to the proof of debts by Allen & Lewis and 
Henry Failing. The objections being similar 
and depending upon the same facts they were 
heard together. 

Mr. Register HILL, to whom the matter was 
referred, found the following conclusions of fact 
and law: 

1. On the 27 of June, 1868, J. X & O. W. Wal- 
ton, being then partners under the name of J. 
J. Walton & Son, were mdebted to these cred- 
itors as follows: To Allen & Lewis, $3,982.64; 
to Failing, $2,002.33; which indebtedness was 
for goods sold to said J. J. Walton & Son, 2. 
That at the same date, said J. J. Walton & 

1 [Reported by Hon. Matthew P, Deady, 
District Judge, and here reprinted by permis- 
sion.] 

2 [Affirmed by the circuit court Case unre- 
ported.] 
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Sou were largely indebted to divers other per- 
sons, most of them residing at Portland, Ore- 
gon, for goods sold them. 3. That at that time 
said J. J. Walton & Son were insolvent 4. 
That on said 27 day of June, these creditors, 
Allen & Lewis and Failing, by their agent and 
attorney, JBJ. D. Shattuck, at Eugene City, Ore- 
gon (the place of business of said Walton & 
Son), procured the said firm of J. J. Walton & 
Son to confess judgments in their favor for the 
amounts due them respectively, in the circuit 
court of the state of Oregon for the county of 
Lane. 5. That on the 29 day of June, 1869, those 
creditors AHen & Lewis and Failing, caused 
executions to be issued upon the judgments so 
confessed, and directed the sheriff to seize the 
property of said J. J. Walton & Son upon those 
executions, and to act under the directions of 
J. B. Underwood as to further proceedings, and 
at the same time sent instructions by mail from 
Portland to Underwood at Eugene City, to the 
effect that it was not their intention to get any 
preference in the final distribution of the moneys 
to be made by the sale of the property, but that 
it was fiieir intention to avoid the expense of 
a division of the moneys under the bankrupt 
law; and further instructing him to have the 
sheriff turn over the property to any agent 
whom the creditors might agree upon to seD 
the same and distribute the money, or to the 
marshal in case proceedings should be institut- 
ed imder the banlaupt law, and the marshal 
as messenger should be directed by the court 
of banliruptcy to seize the property. 6. That 
at the time of taking of said judgment by con- 
fession, and at the time of causing said execu- 
tions to be issued, and at the time the proper- 
ty was seized upon said executions, these cred- 
itors, Allen & Lewis and Failing, knew that 
J. J. Walton & Son were insolvent; that is, 
could not pay all their debts in full, and theii 
debts could not be paid in full upon sale of all 
their property under execution. 7. That on the 
2d day of July, 1888, proceedings were insti- 
tuted by order of the creditors of said AValton 
& Son, to have them adjudged bankrupts, and 
that on the 28th day of July, 18(38, they were 
adjudged bankrupts by this court upon the 
proeeedhigs so instituted. 8. That these cred- 
itors, Allen & Lewis and Failing, made no re- 
sistance to the marshal seizing the property lev- 
led upon under their said execution; and that 
with their offer to prove their debts they also 
offer to surrender any advantage or preference 
which they may have obtained by tbeir said 
proceedings against said J. J. Walton & Son. 
And, upon these findings of fact, 1 find as a 
conclusion of law, that these creditors, Allen 
& Lewis and Failing, should not be allowed to 
prove their debts, but that their claims should 
be rejected, and they be adjudged to pay the 
costs of this proceeding. 

In support of his conclusions, the register 
filed the following opinion, which, being adopt- 
ed by the court, is here inserted: 

On the 27th day of June, 18i\S, Walton & Son, 
merchants, doing business in copartnership at 
29FED.CAS. — 9 
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Eugene City, Oregon, being hidebted to Allen 
& Lewis, merchants of Portland, In the sum of 
$3,982.83, and to Henry Failing, merchant of 
Portland, in the sum of $2,002.6i, confessed 
judgments in favor of these creditors respec- 
tively, for the amounts of their respective de- 
mands. At that time Walton & Son were large- 
ly indebted to others, amounting in all to over 
?10,000, and were insolvent These judgments 
were confessed after some pressure from the 
creditors, Allen & Lewis and Faihng. That 
Walton & Son were at that time insolvent is 
not questioned; and I cannot but conclude that 
these creditors knew of such insolvency. They 
offer to prove their claims against the estate; 
and the depositions they offer for such proof 
go beyond the forms prescribed by the supreme 
court, and contain a large amount of matter in 
regard to taking the judgments, which I sup- 
pose is intended to exculpate these creditors 
from any charge of violating the bankrupt law in 
taking the confessions of judgments; and among 
other things, these creditors say in their deposi- 
tions for proof of debt, that they supposed,, 
when they took the confessions, that if the prop- 
erty of Walton & Son (which consisted of a 
small stock of goods for retail business) could 
be disposed of at its full value and if the debts 
due Walton & Son could all be collected, Wal- 
ton & Son would be able to pay their debts 
in full. To the same effect is the testimony 
of Mr. Failing and Mr. Lewis, when on the 
stand as witnesses. Neither of them pre- 
tends to have supposed that Walton & Son 
were, or would be, able to pay in full, excfept 
upon all the contingencies stated above. They 
were imable to pay on demand, and their 
property was insufficient to pay in fuU upon 
forced sale. This these creditors knew; and 
this is insolvency. In re Randall [Case No. 
11,551] decided by the judge of this courts 
Hastings v. Knox, 1 Am. Law Times, 73; IJo. 
re Black [Case No. 1,457]. 

But these creditors endeavor to rebut the- 
presumption of fraud which the law attaches- 
to this transaction, by stating tlieir own inten- 
tions at the time— that they intended only to- 
preserve the assets of Walton & Son from 
being wasted through the dissipation of yoimg: 
Walton, and would have made a distributiott 
of the proceeds of the property pro rata among 
all the creditors. I think this evidence incom- 
petent It would be an alarming proposition 
to lay down as a rule for the guidance of 
courts of justice, that a man may, in express 
violation of the statute, seize and appropriate 
wholly to himself that of which the larger 
portion belongs to others, and then, when over- 
talcen by the law, escape its penalties by say- 
ing he never intended any fraud; he did not 
intend to use the advantage which he had thus 
gained, to another's injury. Some persons 
might—as I suppose these creditors may have 
intended to do— make a just and equitable 
division of what they had obtained; but these 
would be the exceptions, and the rule would 
be that the rapacious and unconscientious 
creditors of every insolvent debtor would seize 
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all Ms assets regardless of the rights of other 
creditors; and then, if prevented by the law 
from depriving the other creditors of any part 
of the estate, would pass out at this conven- 
ient and wide door of escape, carrying with 
them all the rights of innocent men, notwith- 
standing the penalties denounced against their 
acts by the statute. The law does not leave 
the rights of one man to the generosity of an- 
other. 

These creditors further seek to show that 
they had conversations with other creditors 
almost immediately after taking the confessed 
judgments, and before issuing execution, in 
which their entire good faith, and thdr inten- 
tion to make a just distribution, were express- 
ed to such other creditors. This evidence is 
objected to on the part of the assignee. It 
is not pretended on the part of A. & L, and P. 
that there was any agreement between all the 
creditors, that the estate of "Walton & Son 
should be wound up in the way suggested; 
and unless these conversations amounted to a 
mutual agreement of that kind, by which all 
parties interested in the estate might be estop- 
ped to object to it afterwards, I cannot see 
how the conversations affect the case. They 
are therefore excluded. 

The creditors, A. & L. and P., on the 29th 
day of June, two days after the judgments 
were 'confessed, caused executions to be is- 
sued thereon, and the property of Walton & 
Son to be seized. On the same day they 
sent written instructions to J. B. Underwood, 
an attorney, at Eugene City, by mail from 
Portland, directing him to have the sheriff 
held the property under the executions, sub- 
ject to an arrangement they wished to make 
to have it disposed of for the benefit of all 
the creditors, and to have the property turned 
over to such agent as the creditors might agree 
upon, to avoid the es^iense of having it dis- 
tributed under the bankrupt law; and, fur- 
ther, to have it delivered up to the messenger, 
if proceedings were instituted in the court of 
bankruptcy. This was after these creditors 
were informed that the other Portland cred- 
itors had sent an agent and attorney to Eu- 
gene City to see about their claims agauist 
Walton & Son. Indeed, the prune object in 
taking these confessions of judgment and all 
the proceedings under them, seems, upon the 
construction most favorable to these creditors, 
to have been to avoid a distribution of the as- 
sets of Walton & Son under the bankrupt law. 
This appears from the testimony of Mr. Shat- 
tuck, the agent and the attorney who procured 
the judgments, as well as from the instructions 
to Underwood. Such a transaction, "assign- 
ment, transfer, conveyance," etc., "or warrant 
to confess judgment," made to defeat or hinder 
the operation of the ban'anipt law, and within 
six months before the filing of a petition by 
a creditor for adjudication of banliruptcy 
against the debtor, is a fraud upon the law, 
and an act of bankruptcy (section 39) ; and if 
made to a person who knows or has reasona- 
ble cause to believe the debtor is insolvent, or 



that a fraud upon the act is intended, it brings 
upon such person the penalties and disabili- 
ties of a participant in the fraud (section 39); 
namely, the liability to an action for the 
property so transferred, assigned or conveyed, 
or its value, and the 'exclusion from any par? 
tieipation in the dividends that may be de- 
clared to the creditors of the estate. The di- 
rection to Underwood to have the sheriff de- 
liver the property of Walton & Son to the 
messenger, in case proceedings in bankruptcy 
should be instituted, was only a direction to 
do without resistance that which he could 
have been compelled to do if he had refused; 
and can have no influence in the case, unless 
it be to disclose the reason for the preceding 
instructions; the desire to escape the imputa- 
tion of fraud which the law puts upon their 
acts. Walton & Son were adjudged bank- 
rupts on the 28th day of July, 1868, upon the 
petition of one of their creditors, these judg- 
ments and executions being the acts upon 
which the adjudication was founded. These 
creditors, A. & L. and P., propose now to 
prove the debts upon which the judgments 
were taken, and offer to surrender any ad- 
vantage they may have acquired by the judg- 
ments or executions, and take their distrib- 
utive shares in the estate, as if such prefer- 
ence had never been taken. This presents the 
question: Can a creditor who, within six 
months before a petition for adjudication of 
bankruptcy is filed by another creditor, has 
taken a preference knowing the debtor to be 
insolvent, surrender his preference and take 
his place with other creditors, and receive the 
dividends as if such preference had not been 
taken? 

The bankrupt act (section 39), as it stood at 
the time of these transactions, provides that 
any insolvent person who shall give any 
fraudulent preference by "transfer or convey- 
ance of any money, property or other thing, 
or shall give any warrant to confess judgment, 
or procure or suffer his property to be taken 
on legal process, shall, upon the petition of 
one or more of his creditors, whose provable 
claims amount in the aggregate to $250 or 
more, be adjudged a bankrupt, providing such 
petition be brought within six months after 
the act of bankruptcy is committed; and if 
such person shall be adjudged a bankrupt 
the assignee may recover back the money or 
property so paid, assigned," etc.; "provided, 
the person receiving such payment or convey- 
ance had reasonable cause to believe that a 
fraud on this act was intended, or that the 
debtor was insolvent, and such creditor shaU 
not be allowed to prove his debt in bankrupt- 
cy." Who is meant by "such creditor" in the 
last clause above quoted? The plain and ob- 
vious meaning, construing this section alone, 
is the creditor receiving such preference: 
"such creditor" is "the person receiving such 
payment, conveyance," etc. But it is claimed 
that section 23 allows a creditor who has tak- 
en a preference in fraud of the act — construct- 
ive fi'aud— to prove his debt upon sun'ender- 
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ing all advantages of the preference; and 
that these two sections must be construed to- 
gether. And it is said that this construction 
Is the only one -which can reconcile the provi- 
fiions of section 23 -with those of 39, above 
cited, *But I do not thinlc that is correct T^ 
construe them thus would not reconcile them, 
but would wholly annul the last clause in sec- 
tion 39. A construction which renders any 
part of a statute inoperative should not be 
ndopted if any other can reasonably, be given. 
McOartee v. Orphan Asylum, 9 Cow. 437. In 
this case the statute may be so construed as to 
avoid the apparent conflict between sections 
23 and 39, and give effect to each; a ccnstruc- 
tion, indeed, which gives the language used 
in the two sections its natural and ordinary 
import. Section 23 provides that any person 
receiving a preference "after the passage of 
this act," having Imowledge or reasonable 
cause to believe that the debtor is insolvent, 
shall not share in dividends without sturen- 
derlng his preference to the assignee for the 
benefit of all the creditors. Section 39 is the 
first section maldng provision for involuntary 
banlsruptey— adjudication upon creditor's peti- 
tion—and denies the right to share dividends 
or prove claims to any creditor who has taken 
such preference "within sis months" next pre- 
ceding the commencement of the proceedings 
in bankruptcy by a creditor. I think section 
39 operates as a limitation of the provision in 
section 23, and limits its application to cases 
where the preference is received in fraud of 
the act, more than six months prior to the 
filing of a petition for adjudication of bank- 
ruptcy by a creditor. If the preference is re- 
ceived more than sis months before, the peti- 
tion is filed, or the adjudication of banlcruptcy 
Is made upon the debtor's own petition, the 
creditor may surrender his preference and 
prove his debt, notwithstanding the prefer- 
ence was constructively fraudulent; but if 
the preference was taken within six months, 
and the adjudication is upon the petition of 
one or more creditors, the preferred creditor 
cannot prove his debt nor share in dividends. 
This construction should not be lejected mere- 
ly because it may in some cases— as I believe 
It may in the present ease— work a hardship 
upon creditors who intend only to use such 
diligence as will secure their own and other 
creditors' distributive shares in the estate. 
Considerations of this character ought not to 
induce a court to put a subtle and forced con- 
struction upon statutes, contrary to their plain 
and obvious import. Waller v. Hai-ris, 20 
Wend. 555; McCluskey v. Cromwell, 11 N. Y. 
593. 

The conclusion, therefore, at which I have 
arrived, is that these creditors, A. & L. and 
F., can not be allowed to prove their debts 
against the estate of the bankrupts. This 
conclusion rests not alone upon what seems to 
me to be the true construction of the banlsxupt 
law; the same construction was placed upon 
these two sections by the district court for 
the Wisconsin district in Ee Princeton [Case 



No. 11,4333, in which the court, after a some- 
what extended examination of the question 
and of the reasons for this provision in regard 
to involuntary bankruptcy, says: "It can not 
be. permitted to a creditor who, with reason- 
able ioiowledge, has participated in such fraud 
on the act as to found a proceeding against 
his debtor, to relinquish his intended prefer- 
ence and claim to prove his debt under the 
23d or any other section of the bankrupt act'* 
Another objection to the proof of these 
dauns, urged by the counsel for the assignee, 
is that the confessed judgments, being v6id 
by section 35 of the bankrupt act, can not be 
the basis of claims against the estate; and 
that though void as to the banki-upt act 
these judgments were valid under the state 
Liws, and therefore the original debts, being 
merged in the judgments, can not be the basis 
of claims against the estate. If this were the 
only objection, I should have to admit the claims 
to proof. This reasoning seems to me to be 
artificial and unsound. It is a masim of the 
law that "a void act is no act;" and if these 
judgments are void as to the bankrupt law, 
they have no effect to merge the claims upon 
which they are founded, as to the bankrupt 
law. But I think these judgments, if void un- 
der section 35, are void for all purposes. 
The language is that such prefei-ences are 
"void"— not "void as to the bankrupt act" 
There are the strongest reasons why this X>ro- 
vision should have been made, and why the 
broadest language possible should have been 
used in the law. The only way in which the 
law can be made to operate equally upon all 
creditors whose debts were originally— in their 
nature— provable in bankruptcy; the only way 
to make the system a "uniform system of 
bankruptcy," was to make these preferences 
void to all intents and purposes. And such 
was the decision under the banljrupt law of 
1841 [5 Stat 440], upon language identical 
with the wording of the 35th section of the law 
of 1867. McLean v. Lafayette Bank [Case 
No. 8,885]. There are some other questions 
raised in the written arguments submitted to 
me, but I deem it unnecessary to consider 
them at this time. 

M. W. Fechheimer, for assignee. 
Erasmus D. Shattuck, for creditors, 

DEADY, District Judge. I concur in the 
conclusions of fact and law as found by the 
register and in his opinion in support there- 
of. When the question was first raised as to 
the right of Allen & Lewis and Henry FaiUng 
to prove their debts, I inclined to the opinion 
that a creditor who had taken a preference 
contrary to the act, might in any case be al- 
lowed to prove his debt upon the surrender 
of the property, benefit or advantage obtained 
by him under such preference, as provided in 
section 23. But after long and careful deiib- 
eiation, I am forced to come to a different 
conclusion. I am now satisfied that to allow 
these creditors to sun-ender their unlawful 
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preference, and come in and prove tlieir debts 
under section 23, would be to violate botli the 
letter and spirit of the act It may be admit- 
ted that section 23 is of general application, 
in both volmitary and involuntary cases, ex- 
cept as otherwise provided in section 39. But 
the special provision in the latter section, de- 
claring that a creditor shall not be allowed 
to prove his debt in a particular case, so far, 
excludes the operation of the general words 
of the former. Now this special provision of 
section 39 covers this ease at every point, and 
therefore takes it out of section 23. 

"Walton and Son, being insolvent, confessed 
a judgment, and procured and suffered their 
property to be taken on legal process, with 
intent to give a preference to A. & L. and H. 
F. This being the case, the section declares, 
that if the person receiving such preference 
"had reasonable cause to believe that a fraud 
on the act was intended or that the debtor 
was insolvent," that the assignee may recover 
back the money or property paid or transfer- 
red contrary to the act, and that "such cred- 
itor"— that is, the creditor receiving such pref- 
erence, with reasonable cause to believe, etc. — 
"shall not be allowed to prove his debt in bank- 
ruptcy." These creditors, by their agent, had 
not only reason to believe, but knew, that 
at the time of giving this preference, Walton 
and Son were insolvent, and that in so doing 
they intended a fraud upon the act— that is, in- 
tended to evade its provisions by preventing 
their property from being distributed among 
their general creditors imder it To these acts 
or conduct, section 39 attaches certain conse- 
quences: First— The preferred creditors may 
be compelled by the assignee to restore the 
money or proi)erty received imder the prefer- 
ence. Second— Such creditors are prohibited 
from proving their debts in bankruptcy. The 
fii-st of these provisions is remedial, and furnish- 
es the means whereby the wrong committed in 
giving and receiving a preference may be cor- 
rected. But the second is preventive, and in- 
tended to deter creditors from receiving prefer- 
esnces for fear of losing or forfeiting thek debts 
thereby. Of the two it is the more important 
and more likely to prevent violations or eva- 
sions of the act in this respect. The liability to 
these consequences or penalties arises upon the 
same facts— the creditors taldng a preference 
contrary to the act— but the right to enforce the 
one does not depend upon the enforcement of 
the other. They are distinct and cumulative. 
-The assignee may recover back the money or 
property without objectuig to the proof of debt, 
or the proof of debt may be excluded where 
thei-e has beea no such recovery. 

What use these creditors may have ultimately 
intended to make of their preference is im- 
material I^et it be admitted that they intend- 
ed so far as thty know, to share the proceeds 
of theh: executions with their fellow creditors, 
pro rata. The law does not trust the legal 
rights of one portion of the creditors to the 
judgment or good intentions of the others. 
While, as a matter of fact,, it may have been 



safe to do so in this case, in a majority of 
others it might or would not. Besides a mere 
intention or even proposition on their part to 
admit the rest of the creditors to a. share of 
the property was not a contract with such cred- 
itors which the latter could enforce. Such In- 
tention or proposition could have been changed 
or withdrawn by A. and L. and H. F., at any 
time before it was realized or accepted, with 
impunity. In legfl effect, the transaction aa 
claimed by these creditors, was nothing more 
or less than obtaining a preference contrary to 
the act, with Intention to make such arrange- 
ment with the general creditors as the parties 
taking the preference might think proper under 
the circumstances. This would be to make 
themselves judges in their own case. An or- 
der wiU be made rejecting these claims, and 
directing the register to refuse to allow them 
to be proved, and that A. and L. and H. F. be 
adjudged to pay the costs and esi)enses of this 
pK)ceeding, 

[This cause was subsequently affirmed hy the 
circuit court Case unreported.] 
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In re WALTON et al. 

[1 N. B. R. 557 (Quarto, 154).] i 

District Court, B. D. Missouri. 1873. 

Bankuuptct — Assiq.n'ee's Liability for Rent, 

Where the assignee held a store for the pur- 
pose of keeping and storing the goods of the 
Bankrupt until they could tie sold, held,, that 
the rent for such premises must be paid by the 
assignee, and charged as part of his expenses. 
[Cited in Re Dunham, Case No. 4,145; Re 

Hufnagel, Id. 6,837.] 
[Cited in Abbott v. Stearns, 139 Mass. 169, 
29 N. E. 379.] 

The property of the bankrupts [Fred B. Wal- 
ton and others] consisted of the stock and fix- 
tures of a drag store in a building rented from 
J. B. Barrow, trustee, &c. This stock had been 
conveyed by the bankrupts, and their convey- 
ance had been declared fraudulent, and the 
grantee enjoined from interfering with the prop- 
erty in any way. As it was thought best for 
the interest of all concerned not to remove, but 
to seU the property on the premises, the pos- 
session of the store was retained imtil after the 
sale, when it was delivered to the landlord. 
The landlord presented his petition to the reg- 
ister, asking that the rent of the premises from 
the date of the provisional injunction until the 
surrender of the possession, be paid by the as- 
signee as part of his expenses. The petitionmg 
creditors, through the assignee, opposed the pe- 
tition, claiming that the rent up to the thne of 
the appointment of the assignee should go into 
the aecoimts of the marshal as messenger; and 
of that opinion was the register. 

TRBAT, District Judge. In this case It ap- 
pears that this store has been used as a place 

1 [Reprinted hy permission,] 
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for the keeping and storing of the goods of the 
banlsxupt until they could be sold by the as- 
signee under the proceeding in bankruptcy; 
and now objection is made to payment of the 
rent for the time the premises were thus occu- 
pied. 

. The proceedings hi bankruptcy give no au- 
thority to the assignee, or the creditors he rep- 
resents, to use one man's property, without his 
consent, for the benefit of the estate of the 
banlirupt. The landlord does not daun to hold 
the assignee as assignee of the term, but merely 
asks compensation for the use and occupation 
of the premises, while they have been actually 
used for the benefit of the estate, and he is as 
much entitled to be paid as any warehouseman 
with whom the assignee or messenger had 
stored the goods. There is no necesaty for di- 
viding up the account, charghig part to the ex- 
penses of the messenger, and part to those of 
the assignee. This rent should be paid by the 
assignee, and be charged as part of his ex- 
penses. 

Case 'No. 17,133. 

WALTON et al, v. COULSON. 

[1 McLean, 120.] i 

Circuit Court, D. Tennessee. Sept Term, 
1831.2 

Evidence— Proof of A.kcient Docdmekts— Spe- 
cific PeHFOBMANCE — MUTOALITY OP COUTRAOT 

— Limitations — Tkusts — Equity — Deceees 

AGAIKST INFAKTS. 

1. An instrument of writing more than fori^ 
years old, is not required to be proved with 
the same strictness as one of modern date, un- 
less there are facts and circumstances proved, 
which create doubts as to its genuineness. But 
if these facts and circumstances are explained 
and refuted by the evidence, then the instru- 
ment must be considered as coming under the 
rule which does not require strict proof of its 
execution, 

2. The relation of vendor and vendee must ex- 
ist, or the court cannot decree a specific execu- 
tion of the contract. 

[Cited in Fogg v. Price, 145 Mass. 516, 14 N. 
E. 743.] 

3. Where the obligor has an election, the elec- 
tion may be shown by circumstances. 

4. Mutuality is essential to the validity of a 
contract, 

. [Cited in Tufts v. Tufts, Case No. 14,233.] 

5. The statute of limitations does not oper- 
ate in cases of trust. 

6. The rule that chancery will not decree 
where doubt exists, refers to the intention of 
the parties from tlie face of the contract, and 
not where some doubt may exist as to a certain 
fact in the cause, however important it may be. 

7. Where the relation of trustee and cestui que 
trust exists on the death of the trustee nothing 
but the mere legal estate goes to his heirs. 

8. A claim to land is not barred by lapse of 
time, where the right has been asserted at va- 
rious times and on different occasions, and pos- 
session has been taken of a part of the land. 

[Cited in Tufts v. Tufts, Case No. 14,233.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 9 Pet. (34 TJ. S.) 62.] 
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9. A court of chancery will not decree against 
infants without full proof, though their guard- 
ian ad litem confess the ground of action. 
[Cited in brief m Le Bourgeoise v. McNa- 
mara, 82 Mo. 180; Ralston v. Lahee, 8 
Iowa, 26.] 

[This was a bUl hi equity by Isaac Wal- 
ton, James Walton, and the hehrs of Payne 
against John Coulson.] 

LIr. Fogg, for complainants. 
Mr. Washington, for defendant. 



McLEAN, Ckcuit Justice. This controversy 
arises out of a bond purporting to have been 
given by Isaac Coulson, the ancestor of the 
defendant, to Josiah Payne in which he bound 
huBself, his heirs and assigns, to pay to the 
said Josiah Payne, one hundred pounds, Vir- 
ginia currency, in payment for a certahi horse, 
tw.elve months after the date, with lawful m- 
terest; otherwise, in lieu thereof, he bound him- 
self to make over all his right and interest of 
a certain warrant and entry of land of six 
hundred and forty acres, lying on the north 
side of Cumberland river, on said river, &e. 
The bond was dated the 2d January, 1787. 
As the money was not paid, a bill was filed by 
the hehrs of Payne and Walton, the latter of 
whom claim to have purchased the land from 
the heirs of Payne, and they pray that the de- 
fendant may be enjomed from prosecuting a 
judgment in ejectment which he has obtained 
for the possession of the land, and that he be 
decreed to convey the legal title to the com- 
plainants. 

The first point for consideration is, the ex- 
ecution of the bond. It is earnestly contended 
that the execution of the bond has not been 
proved, and in the answer as well as in the 
argument it is hisisted that the bond was 
forged, and that smce its supposed execution, 
it has been so altered as to destroy its validity. 
There were two subscribing witnesses to the 
bond, James Donaldson and WiUiam Biish. 
The subscribing witnesses have been long dead, 
and several witnesses have been examined to 
prove the hand-writhig of Bush, some of 
whom were his near kinsmen, who had seen 
him write, and were acquainted with his hand- 
writing. And, although much evidence has 
been given by the defendant of a circumstan- 
tial character, tending to create some doubts 
as to the identity of the witness Bush, and, 
that being a resident of Kentucky, he was not 
in Tennessee at the time the bond purports 
to have been executed, yet we tlunk, under the 
circumstances, the execution of the bond is as 
satisfactorily proved, as could be expected or 
should be required after so great a lapse of 
time. Phil. Ev. 404; Governor v. Cowper. 1 
Bsp. 275; Fry v. Wood, 1 Selw. N. P. 492; 
Manby v. Curtis, 1 Price, 232; Bertie v. Beau- 
mont, 2 Price, 308; Bullen v. Michel, Id. 399; 
4 Dowl. 297. Sti-ict proof of the execution of 
an instrument is dispensed with after a great 
lapse of time, where a person has claimed un- 
der such instrument, and there are no circum- 
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stances wtiicli go to create doubts of its gen- 
uineness. But in tMs case, it is contended, 
there are circumstances which forbid the ap- 
plication of this principle to the bond in con- 
troversy. In addition to the proof of the hand- 
writing of Bush, the complainants to, sustain 
the genuineness of the bond have proved by 
parol the original trunsaction on which the 
bond was given, and in which, the terros of 
the contract as set forth on the face of the 
bond are proved. The bond appears on its face 
to have been altered by substituting the state 
of Virginia, for the state of North Carolhia, 
which has been scratched out; and the signa- 
ture of the obligor seems also to have been 
scratched out and re-written. And these al- 
terations, it is contended destroy the validity 
of the bond. There is no proof that these al- 
terations were made by the obligee, and it is 
not perceived that he could have had any mo- 
tive to make them. They do not, in any sense, 
increase the obligation of the obligor, or tend to 
advance the interest of the obligee. If the al- 
terations had increased the sum to be paid, or 
the quantity of acres to be conveyed, or had 
shortened the time withhi which the obliga- 
tion was to be discharged a motive might have 
been assigned for the alteration, and the part 
altered being material would have vitiated the 
bond. 

The bond remained in possession of the ob- 
ligor until his decease, and then came into the 
possession of his heirs. It appears, however, 
from the evidence, at one time to have been 
out of the posse-sion of the complainants, and 
In the hands of oiie or more individuals whose 
interest was hostile to the bond. In the ab- 
sence of an, positive proof on the subject as to 
the alterations, and being thrown upon the 
most reasonable presumptions which arise from 
the facts established, it would seem to be most 
probable, if the bond has been altered, the al- 
terations as made could not have been made by 
the obligee or his representatives. They can- 
not be presumed to have made them, imless 
we suppose them to have acted not only with- 
out any motives of interest, but against all 
such motives. To presume that these altera- 
tions were made by persons whose Interests 
were hostile to the bond, and who had it in 
possession, would be far less violent. One of 
the witnesses who saw the bond after the de- 
cease of the obligee, states that it was fair upon 
its face. And we think, the alterations not 
affecting the obli^tion of the instrument, and 
being in some degree accounted for, do not 
vitiate it; and there is no reason to believe they 
were made by the complainants or any one 
daitning under the bond. 

The proof of the terms of the contract inde- 
pendent of the bond, is objected to as parol 
proof going to vary or affect a written instru- 
ment. This evidence was not offered to estab- 
lish the contract, but to rebut the circum- 
stances relied on to destroy its validity. It 
goes to meet -the objection that no such con- 
tract was ever made, and that the whole face 
of the bond is a mere fabrication. It shows 
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the consideration named in the bond was paid, 
and this, connected with other circumstances, 
tends to estabhsh the fairness of the transac- 
tion, and raises a probability that the bond 
was duly executed. At least it rebuts the 
circumstances relied on as raising a presump- 
tion against it, and places it upon the ordinary 
ground of legal proof. Where the subscrib- 
ing witnesses to an instrument are dead or 
their residence is unknown, proof of their 
hand writing is admissible; and also proof of 
the hand writing of the obligor. Proof of the 
hand writing of a witness is not, in reason, as 
satisfactory proof of the genuineness of an 
instrument as proof of the signature of the 
obligor; but by a long established rule of law 
the former is the higher and better proof, and 
must be produced. Where any circumstances 
of suspicion appear upon the face of an in- 
strument, or arise from the evidence, and they 
remain unexplained, proof of the hand writing 
of all the witnesses and also some proof of the 
signature of the obligor might be necessary. 
But in ordinary cases proof of the signature 
of one of the subscribing witnesses, the other 
being dead or absent would be deemed suffi- 
cient. 

But there is another circumstance in the 
case, which is strongly in favor of the instru- 
ment This is the lapse of time. On this 
point it has been contended that lapse of time 
in favor of a deed only arises where posses- 
sion accompanies the deed. Ancient deeds are 
admitted without proof, where the possession 
is in conformity to the deed. But the presump- 
tion is not hmited to such cases. It may arise 
where possession of the deed has been had, by 
the pei'son claiming under it, and he has done 
acts, which asserted his claim although he 
may not have entered into the possession of 
the land. In the case of Barr v. Gratz, 4 
Wheat. [17 IT. S.] 231, the supreme court de- 
cided "that where a deed is more than thirty 
years old and is proved to have been in the 
possession of the lessors of the plaintiff in 
ejectment, and actually asserted by them as 
the ground of their title in a chancery suit, 
it is in the language of the books sufficiently 
accounted for, and it is admissible in evidence 
without regular proof of its execution by the 
subscribing witness." In this case the bond 
is more than forty years old, and if the obli- 
gee did not take possession of the land under 
the bond, but under a contract made with 
Coulson, still he claimed the land by virtue 
of the bond, and exhibited it to Walton and 
others as the ground of his claim. 

Upon a dehberate consideration of the facts 
and circumstances of the case which bear upon 
this point, we think the execution of the bond 
is proved. This may not be dear of aU doubt, 
but the decided preponderance of the evidence 
is in favor of the instrument, and therefore it 
is received as genuine. The principle, that 
where doubt exists, a com-t of chanceiy will not 
decree, does not refer to a particular fact in 
a cause, but to the terms of the contract. 
Where these are doubtful, diancery cannot aid. 
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It will only carry into effect the intention of 
the parties, and this intention must appear 
dErom the contract In ascertaining the facts of 
a cause, such as the execution of an instru- 
ment, the payment of money &c. the testimony 
may be "weighed and the decision given accord- 
ingly. 

The next point to be considered is, whether 
this is such a contract as can be decreed to be 
specifically executed. Coulson bound himself 
to pay to Payne one hundred pounds, in Vir- 
ginia currency, for a bay horse, within twelve 
months, with lawful interest; othenvise, in 
lieu thereof, he agreed to make over his title 
to the land in dispute. The defendant's coun- 
sel insist that this is a case of an election by 
the obligor, and that the contract cannot be 
specifically enforced, until it be proved that the 
election has been made. And it is also ui^ed 
that the conveyance of the land, should be con- 
sidered in the light of a penalty and was only 
inserted, as a security for the payment of the 
money. In giving a construction to instru* 
ments, the intention of the parties should be 
chiefly regarded. The law has fixed certam 
rules on this subject, which are so generally 
known, that all persons who are capable of mak- 
ing a contract are presumed to know them. 

Chancery will not enforce the payment of a 
penalty, but will relieve against it. The land 
in this case was clearly not intended to operate 
as a penalty or as a secmity for the payment 
of the hundred pounds. The intention of the 
parties is so clearly expressed in the bond, that 
there is no room for doubt. The obligor bound 
himself to pay the money or the land at his op- 
tion, and .the obligee agreed to receive either in 
discharge of the obligation. But at what time 
may this election be exercised? By the de- 
feoidant's counsel it is contended tiiat at any 
time before the expiration of the year, or at the 
time the bond became payable, it was in the 
power of Coulson to discharge tiie bond by the 
conveyance of the land; but after the expira- 
tion of twelve months, Payne was not bound to 
receive the land, and he could only recover the 
money. Therefore it is urged there was no 
sale of the land, and the relation of vendor and 
Vendee does not exist And that it is only 
where such a relation exists, a court of chan- 
cery can decree a conveyance. On the other 
side it is urged with equal earnestness, that by 
the terms of the contract Coulson was bound 
to convey the land, if he did not pay the mon- 
ey within twelve months. And consequently 
that an action at law at no time could have 
been maintained for the money. That the 
money not being paid within the time stipulat- 
ed, the bond became absolute for the convey- 
ance of the land, and that the land only could 
be recovered or damages for a failure to con- 
vey it. By this construction the obligor would 
have -a reasonable time after the expiration of 
the twelve months, to make the conveyance, 
under the rule which allows such time, there 
being no time fixed by the contract for the con- 
veyance. The obligor agreed to pay the money 
In twelve months, or in lieu of the money, to 



transfer the land. This seems to be a clear 
case of election by lie obligor; and a convey- 
ance of the land or the payment of the money 
would discharge the contract within the time 
specified. In this respect, there seems to be 
no difference between the money and the land. 
If the words of the bond had been that the 
money was to be paid In twelve months, and in 
default of such payment the land was to be 
conveyed, in satisfaction of the bond, the argu- 
ment of the complainant's counsel would be 
conclusive. But the land was to be conveyed 
in lieu of the money, and not in default of its 
pajonent 2 Story, Eq. Jm*. 359; 19 Yes, 662. 
To have sustained an action at law on the 
bond, no election having been made, it would 
have been necessary to aver in the declaration, 
that neither the money had been paid, nor the 
land conveyed in discharge of the obligation. 
If an election hatl been made, an averment to 
that effect would have been necessary. 

It is alleged in the bill, that the defendant 
elected to pay the hundred pounds, by a con- 
veyance of the land, and that Payne agreed 
to receive it. The fact of this election may 
be established by positive testimony, or by 
circumstances. No positive proof on this point 
has been adduced, and the complainants rely 
on circumstances to show the fact. One of 
the witnesses states that when Coulson return- 
ed to Vkginia, -he expected to obtaui from his 
father's estate, money, to discharge this debt; 
but he found that the executor had wasted 
the estate, and he was, consequentiy, imable 
to raise the money. That he remained in Vir- 
ginia, and was, sometime afterwards, married. 
It is admitted if the election had been once 
made, if could not be changed, except by the 
consent of both parties. The consideration 
paid for the land by Coulson was the horse he 
purchased of Payne, and for which it is not 
pretended pajment has been actually made hi 
any other manner. Coulson being disappointed 
in receiving money from his father's estate, as 
a matter of course would look to the land for 
the means of payment. This would relieve 
him from the obligation, and would, in effect, 
be giving to Payne the proceeds of his own 
property. It does not appear that Coulson had 
been subjected to any expense by the purchase 
of the horse. He had kept him for some 
months, bfit the service of the horse was at 
least worth his keeping. This same horse was 
disposed of for the land by the act of Payne, 
as the agent of Coulson. Coulson, therefore, 
by relinquishing the land for the debt, was in 
as good a situation as he was before the con- 
tract. It seems the horse did not suit him, 
and he might consider himself fortunate in be- 
ing able to dispose of hiTn on terms which 
would relieve hun from the debt This seems 
to be the natural course of things on the part 
of Coulson; and from the circumstance of his 
never taking any step to pay the money or any 
part of it during his life, and in fact not hav- 
ig the means of paying it; and in addition from 
the fact that he neither made nor attempted to 
make any disposition of the land, affords a 
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strong ground of presumption that it was well 
xmderstooa, as stated by one or more of the wit- 
nesses, that if the money was not paid within 
twelve months the land was to he conveyed. 
And this presumption is greats strengthened 
by the acts of Payne. In his first visit to 
Virginia, m 1793, which was shortly after the 
death of Coulson, he endeavored to procure a 
conveyance of the land, and with the consent 
of the widow made application to the covxt for 
that purpose. And at a subsequent period he 
-complained that he should not be able to pro- 
cure a title until the heirs of Coulson became 
of age. He claimed the land and disposed of 
a part of it before 179S; and actually took pos- 
session, and, from that day to this, this right 
has been asserted by Payne and his heirs, or 
those who claim imder them. It would seem 
therefore, from the acts of the parties, and -Qie 
circumstances of the case, that a strong pre- 
sumption arises that an election to convey the 
land in discharge of the bond was made. Ev- 
ery equitable consideration favors this pre- 
sumption. It gives to Payne or his representa- 
tives what belongs to them, and takes from 
Coulson or his heirs nothing that they can call 
their own. We are satisfied that an election 
to convey the land was made, and that the re- 
lation of vendor and vendee exists in the case. 

But it is objected that there is a want of 
mutuality in this contract for the land, and 
consequently a specific execution of it cannot 
be decreed. The doctrine on this head is ad- 
mitted, but its application is not perceived. 
In this case the consideration has been paid, 
and if it be admitted that by the laches of 
Coulson, if living, he could not compel Payne 
to receive a conveyance of the land in dis- 
charge of the bond, is that any reason why 
chancery should refuse a specific execution of 
the contract when claimed by the vendee? 
This would enable a vendor to defeat any 
contract, by taking advantage of his own neg- 
ligence. And this plea might be urged in, 
perhaps, a majority of the cases where a spe- 
<;ifie execution is asked. No matter how much 
the land may be deteriorated in value— though 
half of it be sunk by an earthquake— after de- 
fault has been made by the vendor, and in 
consequence of which it would be an insuper- 
able objection to a specific execution, if made 
by the vendee, still he may waive this objec- 
tion and demand a conveyance. If mutuality 
exist at the inception of the contract, or at 
the time the contingency happens on which 
the condition to convey becomes absolute, no 
subsequent changes can destroy the contract 
or prevent the vendee from demanding a spe- 
<;ific execution of it, if he has performed the 
condition of it on his part. Sugd. Vend. 194; 
Attorney General v. Day, 1 Ves. Sr. 218; 10 
Ves. 315, 316; 1 Schoales & L. 19, note a. 

The statute of limitation, it is insisted, bars 
the complainant's right. This statute may be 
pleaded in equity as well as at law. But the 
question here is, whether the statute can oper- 
ate in favor of heirs where the specific execu- 
tion of a contract for the conveyance of land 
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made with the ancestor is the object of the 
bill. The words of the act of limitation of 
1715 are, that "creditors of any deceased per- 
son shall make their claim within seven years 
after the death of the debtor, otherwise such 
creditor shall be for ever barred." It Is con- 
tended that Payne could not be viewed in the 
light of a creditor of the estate of Coulson, in 
setting up his claim to the land in contro- 
vert; that the relation of vendor and vendee 
exists, and consequently the statute cannot 
bar the execution of a trust, and could not 
have been designed to operate in such a case. 
The first case cited is from Cooke [Tenn.], 
330 [Smith v. EKckman's Heirs]. That was a 
ease where Smith filed his bill against Hick- 
man's heirs, stating that the ancestor of the 
defendant, in 1789, executed an obligation to 
the defendant, to convey one hundred acres 
of land, within a reasonable time; that the 
ancestor died intestate, leaving the defend- 
ants his heirs at law; that the obligation has 
not been complied with, and that the defend- 
ants refuse, although a large estate both real 
and personal has descended to them. In one 
part of their opinion the court say, "that it 
has been insisted, that the complainant is not 
a creditor, on account of the demand not be- 
ing of a pecuniary nature; but, as it is the 
duty of this court to examine this point, they 
feel satisfied that as to that, he is within the 
act. All persons are considered creditors that 
have demands originating from contracts or 
agreements." And the court held that the 
complainant was barred by the statute. It 
would seem from the language of the court 
that they intended to apply the statute to all 
cases of trusts, as well as to claims for debt 
or damages, for a breach of contract But 
the case before them, was not one where any 
interest to any particular tract of land vested 
in the obligee. The obligor agreed to convey 
six hundred and forty acres of land, "witliin 
a reasonable time," but no specific tract was 
named; consequently the obligee could set up 
no equitable right to any particular tract of 
land. No trust was created, and although the 
bin prayed a specific execution of the con* 
tract, no lien existed, and the demand was in 
efCect for damages, if the defendant had no 
land' to convey. That ease is not analogous 
to the one under consideration. And although 
the language of the court is broad enough to 
cover cases of trusts, still no case of trust 
was before them, and consequently they can- 
not be considered as adjudicating on such a 
case. The case of Lewis' Ex'rs v. Hick- 
man's Heirs was also cited in the argument. 
2 Tenn. [2 Overt.] 317. This was a case 
where Hickman, for a valuable consideration, 
executed a bond to John Hughes for £500, 
with condition, for the conveyance of a tr^ct 
of two hundred and seventy-four acres of land 
on Cumberland river, in Davidson county, so 
soon as Hickman should obtain a patent A 
deed was executed by the administrator of 
Hickman, for this land, but the statute not 
having been complied with, in making the 
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deed, it was inoperative. And the object of 
the bill was, to setup the original bond against 
the heir. "Whether the bill prayed a eonvey- 
iince of the land, or only the value of it, does 
not appear in the report. The heirs pleaded 
the statute, and it was admitted in the dis- 
cussion that it was a good bar, according- to 
the law as settled in the above case of Smith 
V. Hickman's Heirs [Coolie (Tenn.) 330]. In a 
later case (Den v. Mayfield. 5 Hayw. 121) 
the court say: "As to the act of limitation of 
1715 and of 17S9, where is the obligee in such 
a case as the present barred as against the 
heir? He has no demand against the executor 
when he selects the land; and cannot there- 
fore be barred as to him. His demand is only 
against the heir, and that too in equity upon 
a trust to be performed by the heir; who un- 
til performance holds the land for the obligee. 
And he is only barred as in the case of equi- 
ties, by the lapse of twenty years unaccount- 
■ed for." The record which contains the de- 
cree in this case has been referred to and ex- 
amined, and nothing is discovered in it, which 
controverts the statement of the case in the 
report. The bill was dismissed because that 
more than seven years had elapsed from the 
death of Mayfield before the deed was execut- 
ed by his personal representative under the 
statute, when her powers had ceased, and be- 
cause more than twenty years had elapsed 
from the execution of said deed to the filing 
of the bill. 

From these decisions it does not appear that 
the supreme court of Tennessee have decided 
that the statute operates as a bar to a specific 
-execution of a contract, by an heir, on whom 
the legal estate has been cast, by the decease 
of his ancestor. Such a decision would be so 
novel in its character and injurious in its con- 
sequences, that we should require a clear ad- 
judication fixing such a construction of the 
statute, before we could consider it as the law 
of this state. Where the relation of trustee 
and cestui que trust exists, on the death of the 
trustee nothing but the legal estate descends 
to the heir. The equity is with the vendee. 
He has paid the consideration and may be in 
possession of the premises. Would it not then 
be a most extraordinary rule, that would bar 
the equitable claimant from obtaining the 
legal right A right divested of all equity. 
Such a right is not within the mischiefs 
against which a statute of limitations is des- 
igned to guard. After the lapse of seven 
years the heir is protected against any claim 
which may be made upon him, as the repre- 
sentative of his ancestors, though he may 
have inherited from him both real and per- 
sonal estate. This is the extent, to which the 
decisions in the above cases have gone. The 
claims attempted to be enforced, arose from 
a failure to convey land, but no specific tract 
of land which the ancestor held in trust for 
the vendee. In the ease against Mayfield the 
bar rested on the twenty years which had 
elapsed, and not on the statute of 1715. 

That the right asserted by the complainants 
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has been lost by lapse of time, has also been 
assumed in the defence. But the facts in the 
case do not sustain this position. Although 
many years have elapsed from the date of the 
bond, yet it has not lain dormant. The right 
under it has been asserted by the complainants 
and by their ancestor, on various occasions, 
and especially by entering into the possession 
of the land. 

At the former hearing of this cause, the 
court intimated that a decree could not be 
made in favor of the complainants, Waltons, 
as they had shown no valid contract with the 
heirs of Payne for the land. That this objec- 
tion was deemed insuperable so far as the in- 
fant heirs of Payne were interested. . The bill 
prays that the title may be decreed to Wal- 
tons, on their paying the consideration money, 
which they had agreed to pay to the heirs of 
Payne. What this contract was, and how 
much has been paid upon it, does not satis- 
factorily appear. But it does appear that the 
pretended sale by the heirs, was made to 
Waltons by a person who had no right to dis- 
pose of the interest of the heirs, or who was 
under no legal responsibility to account for 
the money. The part of it which may have 
been paid, has probably gone beyond the 
reach of the infant heirs. And can a case be 
found where the property of infants has been 
disposed of under such circumstances, and 
the proceeding sanctioned afterwards by a 
court of chancery? But it is said this point is 
not in issue between the litigant parties. This 
is true, but the action of the court is prayed 
upon it, and are we not bound to look into the 
facts, and see that injustice be not done to 
those who are incapable of guarding their 
own interests? So far as the heirs of Payne 
are of full age, and have assented to the trans- 
fer of their rights, to the complainants Wal- 
tons, no difficulty exists; but, in regard to 
the infant heirs, they never having assented 
to a sale in a legal form, the court can sanc- 
tion no pretended sale from them. But it is 
insisted that these infant heirs have recogniz- 
ed the right of the complainants, Waltons, as 
set forth in the bill. How have they recog- 
nized it? By guardians pro forma, to prose- 
cute the suit, and who may be irresponsible 
and indifferent to their pecuniary interests. 
Had these infants been made defendants, 
which would have been the more proper 
course, had the jurisdiction of the court ad- 
mitted, the court would hardly have decree^ 
the specific execution of the contract set out 
in the bill without evidence, although in their 
answers the guardians might have admitted 
the facts. The contract of sale to the Wal- 
tons is not clear of suspicion, and the proof 
is deficient if the right of the mother to sell 
the estate were admitted. A court of chan- 
cery' will always guard the rights of infants. 
It will not permit their rights to be sacrificed, 
by its sanction, though the consent of the 
guardian be given. Before it divests an es- 
tate from infants, and vests it in others, the 
court must be satisfied that the principles of 
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justice and the rules of equity authorize the 
proceeding. 

A decree may be entered to invest the com- 
plainants Waltons with the legal title to the 
interest of the heirs of Payne who are of full 
age, and to invest the legal title in the infant 
heirs, subject to any equity which may arise 
under the contract with Waltons. 

This case was appealed to the supreme court, 
and the above decree was affirmed. 9 Pet [34 
U. S-] 62. 



Case No. 17,133. 

WALTON V. CROWLEY. 

[3 Blatchf. 440; Cox, Manual Trade-Mark 
Cas. 78; Cos, Am. Trade-Mark Cas. 166.] i 

Circuit Court, S. D. New York. March 19, 
1856. 

Tbade-Marks — Right to Use oh Purouased 

Goods — Assiqxment— Infkinqement 

— Evidence. 

1. On the facts in this case it was Jield, that 
the plaintifiE was entitled to maintain a suit in 
equity in his own name for an injunction and 
relief, for the infringement of a trade-mark. 

[Cited in Hostetter v. Vowinkle, Case No. 
6,714.] 

2. The owner of goods, which he exposes to 
sale in market in his own right, is entitled to 
the exclusive use of any trade-mark devised and 
applied by him to the goods, to distinguish them 
as being of a particular manufacture or quality, 
although he is not himself the manufacturer, 
and although the name of the real manufacturer 
is used as part of the trade-mark; and the as- 
signee of the whole right in such trade-marli, 
and of the property in the goods to which it is 
attached, is entitled to the enjoyment of the ex- 
clusive right thereto, and may maintain an ac- 
tion, in his own name, for any wrongful use by 
others of such trade-mark, to the like extent 
as the originator thereof. 

[Cited in Hostetter v. Vowinkle, Case No. 
6,714. Cited in brief in McLean v. Flem- 
ing, 96 U. S. 253.] 

[Cited in brief in Caswell v. Davis, 58 N. Y. 
226. Cited in Fischer v. Blank (Sup.) 19 
N. Y. Supp. 66; Glen & H. Manuf'g Go. v. 
HaUj 61 N. Y. 235; Godillot v. Harris, 81 
N. Y. 267.] 

3. In this case it was Jidd, that the mere affi- 
davit of the defendant, without a formal an- 
swer, denying that the trade-mark claimed 
was the original device of the plaintifiE's assign- 
or, or was first adojjted by Mm, was not suSi- 
cient to bar the equity of the plaintiff, arising 
out of the facts charged in the bill, and his 
long undisturbed possession and use of the 
trade-mark, corroborated, as his right was, by 
after acts and declaration of the defendant. 

4. The privilege of a party to the exclusive 
enjoyment of a trade-mark, does not rest upon 
a right of property therein, but on its prior use 
and application in the manner in which it has 
been imitated and employed by the defendant. 

5. A tradesman, to bring his privilege of us- 
ing a particular trade-mark under the protection 
of equity, is not bound to prove that it has been 
copied in every particular by another. It is 
enough for him to show that the representations 
employed bear such resemblance to his as to be 
calculated to. mislead the public generally who 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Cox, Manual 
Trade-Mark Cas. 78, contains only a partial 
report.] 



are the purchasers of the article, and to make 
it pass with them for the one sold by him. 
[Cited in Filkins v. Blackman, Case No. 4,- 
786; Amoskeag Manuf'g Co. v. Trainer, 
101 TJ. S. 67; Humphrey's Specific Homeo- 
pathic Medicine Co. v. Wenz, 14 Fed. 254; 
Atlantic Milling Co. v. Robinson, 20 Fed. 
219; Liggett «& Myer Tobacco Co. v. Hvnes, 
Id. 885; Morgan v. Rogers, 19 Fed. 597.] 
[Cited in Gilman v. Hunnewell, 122 Mass. 
152. Cited in brief in Holmes, Booth & 
Haydens v. Holmes, Booth & Atwood 
Manuf'g Co., 37 Conn. 284; Palmer v. 
Harris, 60 Pa. St. 157.] 

In equity. This was an application for a 
provisional injunction, founded upon a bill 
and an affidavit of the plaintiff [Henry Wal- 
ton], It was opposed upon an affidavit of the 
defendant [Robert Crowley], without any an- 
swer. The bill set foi-th, that one James 
Smith, in England, had, under the name of 
James Smith & Son, been for 20 years a man- 
ufacturer of needles for sewing; that, more 
than 20 years ago, Smith agreed with the 
plaintiff's father, James Walton, who resided 
in Philadelphia, that he should be the sole pur- 
chaser of all the needles made by Smith which 
should come to the United States; that this 
agreement was carried out by Smith, and aU 
the needles made by Smith which came to 
the United States were sent to the plaintiff's 
father, packed under his direction, and were 
sold by him in papers having on them printed 
labels, devices and trade-marks, which were 
devised and first used by him, the words "Jas. 
Walton" being also on each paper, in small 
writing letters; that the labels covermg the 
first quality of needles were printed on a red 
ground; that such red ground formed a part 
of the trade-mark; that, on account of the 
merit of the needles, and the care and ex- 
pense in devising and applying the labels, de- 
vices and trade-marks, the needles had ac- 
quired a standard value in the United States; 
that the annual sales of the plaintiff's father, 
under his exclusive contract, averaged from 
20 to 25 millions of needles each y^ar; that, 
on the 1st of July, 1851, the plaintiff became, 
by assignment from his father, proprietor of 
the whole of his business, good-will and trade 
in vending the needles made by Smith, and. 
of all the right to use such devices, labels and 
trade-marks, and was, by the assent of Smith,, 
substituted in place of his father, in the ex- 
clusive right of purchasing such needles for 
sale in ihe United States; that the plaintiff had 
since continued annually to seU, in the United 
States, from 20 to 25 millions of such needles, 
in papers covered by such labels, devices and 
trade-marks, in pursuance of such assignment; 
that he had recently discovered that the de- 
fendant had counterfeited such labels, and 
had been selling, in the United States, needles 
with such counterfeited labels, of inferior qual- 
ity, and at a less price than the price at which 
the plaintiff could afford to sell such needles 
with genuine labels; that such counterfeited 
labels were such close imitations as readily to 
deceive the public, and especially hundreds of 
imedueated women and workmen who buy 
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needles by retail; that none of the needles sold 
by the defendant under the counterfeited la- 
bels were ever made by Smith, nor in Eng- 
land; that the defendant got up the labels 
knowmg that the plaintiff was the exclusive 
importer of Smith's needles, and that no one 
else was entitled to import them into the 
United States with such labels; and that the 
defendant, when selling such needles, de- 
scribed them, in bills rendered, as "Smith's 
needles." 

A schedule to the bill contained three of 
the plaintiff's labels, with needles enclosed, 
as made up for selling. No. 1 had a label on 
the front and another label on the back. The 
label on the front was printed in white let- 
ters, on a red ground, occupying 9 lines, and 
was as follows: "Jas. Smith & Son. (A 
crown.) Genuine Drill'd By'd Sharps. (7) 
Warranted. Jas. Walton," (in writmg char- 
acters). The label on the back was printed 
in black letters, on a red ground, occupying 13 
lines, and was as follows: "Manufactured and 
warranted by Jas. Smith & Son, Astwood, 
near Redditeh. Beware of the imitation la- 
bels. The genuine are signed Jas. Walton," 
(in writing characters). No. 2 of the plamtiffl's 
labels was, both as to its front and its back, 
like No, 1, except that instead of "(7)" it had 
"(9)," and the red ground of the front of No. 
2 was lighter than the red ground of the front 
of No. 1, and the red ground of the back of No. 
2 was a different shade of red from either the 
front or the back of No. 1, or the front of No. 
2. No. 3 of the plaintiff's labels was a front 
label, like the front of No. 1, except that, In- 
stead of "(7)," it had "(5)," and was a lai^er 
sized label than the fi-ont of No. 1, and the red 
ground was a different shade of red from the 
front of No. 1. A schedule to the bill con- 
tained specimens of the labels used by the de- 
fendant They were three in number. No. 1 
had its front printed in white letters on a red 
ground, and its back printeja In black letters 
on a red ground. The front of No. 1 occupied 
9 lines, and was as follows: "Jas. Smith & 
Son. (A crown.) Genuine Drill'd Ey'd 
Sharps. (7) Warranted. B. Crowley," (in 
writing characters). The color of the red 
ground of the front of No. 1 of the defendant's 
labels, was the same shade of red as the red 
ground of the front of No. 1 of the plain- 
tiff's labels. The back of No. 1 of the de- 
fendant's labels occupied 13 lines, and was as 
follows: "Manufactured for Jas. Smith & Son, 
and warranted by (R. Crowley). Beware of 
the imitation labels. The genuine are signed 
B. Crowley," (ua writing characters). The color 
of the red ground of the back of No. 1 of the 
defendant's labels, was the same shade of 
red as the red ground of the back of No. 1 of 
the plaintiff's labels. The front of No. 2 of 
the defendant's labels was like the front of 
No. 1 of the defendant's labels, except tUat, 
instead of "(7)," it had "(8)." The back of it 
was like the back of No. 1 of the defendant's 
labels. The front of No. 3 of the defendant's 



labels was like the front of No. 1 of the de- 
fendant's labels, except that, instead of "(7)." 
it had "(5 to 10)." In the labels of the plahi- 
tiff and of the defendant, the figm-es were in 
a circle and were printed in white. The labels 
of the defendant and of the plaintiff were all 
of them pasted on a black piece of paper, in 
which the needles were eontaiaed. 

The affidavit of the plaintiff set forth that, 
on the 12th of January, 1856, the defendant 
called on the plamtiff, ui Philadelphia, after 
this suit was commenced, and said he had call- 
ed to see if he could make an arrangement 
to stay proceedings in the suit, that he had 
made the labels, not for himself, but for J. H. 
Smith & Son, of Baltimore, that he received 
from them an order to make the labels, and 
made them according to their instructions, that 
they were hisolvent, and that, in conseQuence, 
the needles and labels still remained in the de- 
fendant's hands; that he proposed that the 
plaintiff should appoint some one to go to New 
York, and take possession of the counterfeits 
on hand, and take off the labels, and return 
the needles to the defendant; that the defend- 
ant proposed to pay all the expenses that might 
be incurred by such proceedings, and to pay 
all counsel fees and court charges in the suit^ 
provided the plaintiff would stay proceed- 
ings in it, and said that, if the plamtiff would 
not agree to that proposition, he, the defend- 
ant, had plenty of money to spend in law, and 
had much experience in law matters; that the 
plaintiff told the defendant that his excuses 
and propositions were lame, that he had not 
asked the plaintiff's permission to use the 
labels, and that the plaintiffi would seek the 
protection of the law against all infringements- 
of his rights; that he had made seai'ch con- 
cerning said J. H. Smith & Son, and had rea- 
son to beheve, that no such firm now existed,, 
or had for many years existed, in or near Bal- 
timore; and that the defendant's statement rel- ' 
ative to the existence of that firm and the or- 
der for the labels was wholly fictitious. The 
affidavit of the defendant set forth that, for 
more than 20 years, he had been a manufac- 
turer of and dealer in sewing needles in the 
United States, and had acquired an extended 
reputation, and his name, as manufacturer 
and warrantor, on the ^labels covering such 
needles, was much relied upon; that, on the 
10th of August, 1854, he received an order 
from James Smith and James H. Smith, do- 
ing business in Baltimore, under the style 
of James Smith & Son, for 732,000 needles, 
in papers of 25 needles in each, to be labelled 
with the name of said James Smith* & Son, 
and the name of the defendant to be put there- 
on as manufacturer and warrantor, the la- 
bels to be on a red ground, with the device of 
a crown thereon, making a label similar to- 
labels of that description in general use by 
the trade, and which were then and there 
spoken of or referred to, and of which those 
annexed to the bill and those annexed to the 
defendant's affidavit were specimens and ex- 
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amples; that the labels and devices in the 
schedule annexed to the defendant's affidavit, 
or most of them, had been in use by the trade, 
in the United States, for a long period and 
quite as long as the use thereof by the plain- 
tiff; that the red ground and a eroTvn thereon 
had been commonly used in England by the 
trade for upwards of 30 years, and prior to 
the use thereof by James Smith, or James 
Smith & Son, of England, or the plain- 
tiff; that it was a common; label; that the 
defendant had never heard of any person's 
claiming an exclusive right to its use ex- 
cept the plaintifiS, nor of his claim until the 
commencement of this suit; that the words 
on the labels, "genuine drlll'd ey'd sharps," 
were words of universal use in the trade, and 
were so used to distinguish the quality and 
character of the needles enclosed, as was also 
the figure on the labels, which merely indi- 
cated the size of the needles; that the plaintiff 
was not the only manufacturer of "genuine" 
needles, or of "drill'd ey'd" needles, or of 
"sharps," but that the same were made 
and so styled by every needle manufactur- 
er, those words being well understood as 
merely descriptive of the style and charac- 
ter of the needle; that, in pursuance of the 
order of said James Smith & Son, the de- 
fendant got up for them, by way of sam- 
ple, a few thousands of the labels referred to 
In the bill, but that, they having failed about 
that time, their order was never fulfilled, and 
no more of the labels were ever got up: that 
only a portion of those that were got up were 
delivered to said James Smith & Son, and 
that, the balance being left on the defendant's 
hands, he was authorized by said James Smith 
& Son to sell them for his own benefit, and 
had disposed of some portion of them; that 
it was untrue that the plaintiff's label, an- 
nexed to the bill, was devised and first used 
by the plaintiff's father, or by James Smith, 
or James Smith & Son, of England, but that, 
at the time the plaintiff's father commenced 
to use it, it was a common label; that it was 
untrue that the label got up by the defendant 
was got up in fraud of the plaintiff, or witli 
a view of obtaining sales which would other- 
wise be made by the plaintiff, or with a view 
of deceiving the purchasers of needles; that 
It was untrue that the defendant's labels were 
intended to be an imitation of the plaintifG's, 
but that the difference was easily perceptible. 
In the sale thereof; that it was never pretend- 
ed by the defendant that his needles were 
the plaintiff's needles; that the plaintiff's 
needles and the defendant's needles had al- 
ways had on them the back label; that such 
back label was originally used about 50 yeai'S 
ago by R. Hemming & Sons, whose back' label 
was exhibited in a schedule annexed to tie 
defendant's affidavit; that the plaintiff's back 
label was an imitation thereof; and that the 
use of a crown, upon labels covering needles, 
was first adopted by the defendant's father, 
and used by him 40 or 50 years ago. A sehed- 
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ule annexed to the defendant's affidavit con- 
tained various specimens of front labels of 
various manfacturers of needles, all of which 
were printed in white letters on a red ground, 
and were 48 in number. Of these 48, 47 had 
upon them a crown, 41 had upon them the 
words, "drill'd ey'd sharps," and 32 had upon 
them the words, "genuine drill'd ey'd sharps, 
warranted." Of these 32, 22 had figures in 
circles, printed in white, 4 having so printed 
"5 to 10," 7 having so prmted'"5-10," and 11 
havhig so printed single figures. The words 
in said 48 specimens of labels were arranged 
in lines under each other, in the same manner 
as in the plaintiff's and the defendant's la- 
bels. The back label before referred to of 
E. Hemming & Sons, was printed in black 
letters on a green ground, and was half the 
length of the plaintiff's back label. It occu- 
pied 5 lines, and read thus: "ManufactMed 
and warranted by R. Hemming & Sons, Forge- 
Needle-Mills, Eedditeh." 

Charles Edwards, for plaintiff. 
Daniel D. Lord, for defendant 

BETTS, District Judge. On ordhiaiy obser- 
vation, the labels used by the two parties in 
this case would not be apt to be distinguished 
the one from the other— the size, shape, vi- 
gnette, coloring and marking being so nearly 
identical as to make them easily pass for the 
same, and the only difference discernible, on 
considerable scrutiny, being in the name of 
the warrantor, stamped upon them in letters 
so small as not readily to attract notice. 

It is this apparent similitude or counterfeit- 
ing which is the grievance complained of. A 
tradesman, to bring his privilege of using a 
particular mark under the protection of equity, 
is not bound to prove that it has been copied in 
every particular by another. It is enough for 
him to show that the representations employ- 
ed bear such resemblance to his as to be calcu- 
lated to mislead the public generally who are 
purchasers of the article, and to make it pass 
with them for the one sold by him. If the in- 
dicia or signs used tend to that result, the par- 
ty aggrieved will be allowed an injunction stay- 
ing the aggression until the merits of the case 
can be ascertained and determined. 2 Story, 
Eq. Jur. § 951; 2 Kent, Comm. (7th Ed.) 453, 
notes. 

I cannot regard the denial by the defendant's 
affidavit alone, of the equity of the bill, as 
sufficient to defeat the motion for an injunc- 
tion, resting, as it does, upon the positive oath 
of the plaintiff, and his long and unquestioned 
use of Ms design and mark. The affidavit has 
not the weight and effect of an answer. The 
allegations of the bill are, moreover, corrobo- 
rated by facts set up in an additional affidavit, 
and not denied by the defendant, that he offer- 
ed to destroy the labels prepared by him, and 
pay the expenses incurred by the plahitiff in 
this action, if the suit could be stayed, and by 
the further statement, not denied or explained 
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by the defendant, that no such persons or firm 
as those named hi the defendant's affidavit, as 
having ordered the labels prepared by him, 
could be discovered, or heard of, in Baltimore, 
on hiquuy there for them. These are matters 
of signal importance, and demanded a clear 
explanation by the defendant in his affidavit, 
addressed to the equitable consideration of the 
court. 

The case is, in its general features, plainly 
■within the scope of those cases over which 
courts of equity exercise the jurisdiction now 
applied for. The prhiciples of the rules upon 
which injunctions are granted to suppress this 
description of wrong, and the extent to which 
the relief is carried, are largely discussed and 
disthicUy settled in the summary of the ad- 
judications, in late publications. 2 Kent, 
Ck)mm. (7th Ed.) 473, and notes; 2 Eden, Inj. 
(by Waterman) 271, notes; 2 Story, Eq. 3ur. 
§ 951. 

It is objected that the bill is defective in 
substance because James Smith & Son are 
not made parties, and that an injimction will 
be denied upon a biU which would be pro- 
nounced vhrtually insufficient on demurrer. 
Bills of this description are not maintainable 
upon the ground that the plahitiffi has a right 
of property in the trade-mark. The relief is 
given because the mark is a sign or representa- 
tion, importing, and so understood and acted 
upon by the public, that the article to which it 
is attached is the manufacture or production 
which is generally known la market under that 
denomination. Coffeen v. Brunton [Case No. 
2,946], The owner of the goods which bear 
the indicia is considered to be prejudiced in his 
interests if others can be permitted to come in- 
to the market with the same representation, 
and thus delude purchasers by vending inferior 
articles, or dhninish the owner's business by 
acquiring sales to themselves under color of 
his reputation. The party, then, whose inter- 
ests are directly affected by the wrong, is en- 
titled to proceed in his own name to procure its 
suppression; and the person for whom goods 
ar6 manufactured has the same legal right to 
affix and maintain a special trade-mark, as the 
manufacturer himself. Amoskeag Manuf'g 
Co. V. Spear, 2 Sandf. 599; Taylor v. Carpen- 
ter, 2 Sandf. Ch. 614. 

The plaintiff was not the inventor of this 
label or trade-mark, nor the one who originally 
adopted it, but he is the assignee of it, and of 
the good-will of the trade. He stands, thus, 
in the same relation to the defendant as his 
assignor would, and whatever privilege the law 
accorded to James Walton, in the possession 
and use of the trade-mark, passed to and can 
be enjoyed by the plaintiJE under the assign- 
ment. 

I think that the plainlifE is entitled, upon his 
bill and the proofs before me, to an injunction 
in the cause, until the further order of the 
court. Order accordingly. 
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Case ITo. 17,134, 

WALTON V. McNEIL. 

[3 Mass. 25.] 

Circuit Court, D. Massachusetts. June, 1794. 

JuBiSBicTioN OF FedekalCodets— Suits between 
Aliens. 

This was a declaration upon promises made 
at Quebec, viz. at Boston. The defendant 
pleaded to the jurisdiction; that the parties 
were both hihabitants of Quebec; and that the 
cause of action, if any, accrued in Canada, and 
not withhi the United States; and that cog- 
nizance thereof belonged to the courts of Great 
Britain, and not to any of the courts of the 
United States. To this plea there was a de- 
murrer and joinder. The judgment was that 
the plea in bar is good, and that the court will 
take no further cognizance of this suit^ and that 
the defendant recover his costs. 

[Nowhere more fully reported; opinion not 
now accessible.] , 

[NOTE.— See, also, Fields v. Taylor, Case 
No. 4,777. In JIason v. The Blaireau, Id. 9,- 
230, Chief Justice Marshall held that the fed- 
eral courts have jurisdiction of actions between 
aliens where no objection is raised; and in 
Montalet v. Murray, 4 Cranch (8 U. S.) 46, 
that, when both parties to an action are aliens, 
the courts of the United States have no juris- 
diction. In the absence of treaty stipulations, 
which should be faithfully observed (The El- 
wine Kreplin, Case No. 4,426, reversing Id. 4,- 
427; Ex parte Newman, 14 Wall. [81 U. S.] 
152), Mr. Justice Bradley, speakmg for the 
supreme court, said in The Belgenland, 114 U. 
S. 355, 5 Sup. Ct. 860: "Circumstances often 
exist which render it inexpedient for the court 
to take jurisdiction of controversies between 
foreigners in cases not arising in the country 
of lie forum; as, where they are governed by 
the laws of the country to which the parties 
belong, and there is no difficulty in a resort 
to its courts, or where they have agreed to re- 
sort to no other tribunals. The cases of foreign 
seamen suing for wages or because of ill treat- 
ment are often in this category; and the con- 
sent of their consul or minister is frectuently 
required before the court will proceed to en- 
tertain jurisdiction,— not on the ground that 
it has not jurisdiction, but that, from motives 
of convenience or international comity, it will 
use its discretion whether to exercise jurisdic- 
tion or not; and where the voyage is ended, or 
the seamen have been dismissed or treated with 
great cruelty, it will entertain jurisdiction even 
against the protest of the consul. * * * In 
other cases, also, where the subjects of a par- 
ticular nation invoke the aid of oiar tribunals 
to adjudicate between them and their fellow- 
subjects as to matters of contract or tort solely 
affecting themselves, and determinable by their 
own laws, such tribunals will exercise their 
discretion whether to take cognizance of such 
matters or not," It was also held that, where 
controversies are communis juris, — that is, 
where tiiey arise under the common law of na- 
tions, — special grounds should^ appear to in- 
duce the court to deny its aid to a foreign 
suitor when it has jurisdiction of the ship or 
party charged. 114 U. S. 355, 5 Sup. Ct. 860. 
In Hinckley v. Byrne, Case No. 6,510, it was 
held that, where both plaintiff and defendant 
are aliens, the judicial power of the United 
States does not extend to the case, on accoimt 
of the parties thereto; citing Massman v. Hig- 
ginson, 4 Dall. (4 U. S.) 12; Piquignot v. Penn- 
sylvania By. Co., 16 How. (57 U. S.) 104. This 
decision seems to have been based upon the de- 
cision in Jackson v. Twentyman, 2 Pet. (27 U, 
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S.) 136, "that, by the constitution, the judicial 
power was not extended to private suits in 
which an alien Is a party, unless a citizen be the 
adverse party." . See Const, tl. S. art. 3, § 2; 1 
Stat. 78, § 11; Rev. St. 629.] 
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Case -No. 17,135. 

WALTON et al. v. The NEPTUNE. 

[1 Pet. Adm. 142.] i 

District Court, D. Pennsylvania. 1800. 

Sbamex's Wages— Death Abroad— Sickness Re- 
sulting FRON Seaman's Fault. 

1. The seamen shipped for the whole voy- 
age of the Neptune, and died before her re- 
turn to Philadelphia. Their administrators 
claimed wages until the return of the ship, which 
were allowed by the court. 

[Cited in note to Scott v. Greenwich, Case No. 
12,531.] 

2. In the shipping articles used in the United 
States, though wages are designated by the 
month, yet the contract is entire for the voy- 
age. 

3. Freight is always the rule of wages. 

4. Hiring a seaman in place of the one dead 
has no influence on the general principle, 

5. Capture interrupt, or wreck destroy, the 
voyage. 

6. What is meant by full wages. 

7. If sickness arose from the fault or vice 
of the mariner, no wages would be allowed. 

[Cited in Writer v. The Richmond, Case No, 
18,101; The Ben Flint, Id. 1,299; The City 
of Alexandria, 17 Fed. 395.] 

8. Full wages allowed at common law al- 
though the disability be by accident. 

[9. Cited in U. S. v. New Bedford Bridge, 
Case No. 15,867, to the point that the laws of 
Oleron are yet m force, except as to some of 
their harsh punishments for crimes and of- 
fenses, which are out of use.] 

[10. By act of congress, the ship is bound to 
furnish medicines or pay the physician's bill; 
but the sailor, when the ship is properly furnish- 
ed, must pay for surgical or medical advice and 
assistance. If left or put on shore, his reasona- 
ble board wages must be paid by the ship.] 
[Cited in Harden v, Gordin, Case No. 6,047; 

Freeman v. Baker, Id. 5,084; Holmes v. 

Hutchinson, Id. 6,039; The Forest, Id. 

4,936; Richardson v. The Juillette, Id. 11,- 

784; The Ben Flint, Id, 1,299.] 

PETERS, District Judge. The mariners 
shipped at Philadelphia, the twenty-first day 
of December, one thousand seven hundred 
and ninety-nine, at the current monthly wages, 
to perform a voyage to the Havanna, and 
back to Philadelphia. They died, through ac- 
cidental illness, of a prevailing fever at the 
Havanna, while in the service of the ship. 
The libellants [Walton, administrator of 
Strtan, and Armstrong, administrator of Pagd] 
claim wages as due to the decedents, for the 
whole voyage, allowing funeral expenses and 
physicians' bills. The ship arrived at Phila- 
delphia, and earned her freight. The owner 

1 [Reported by Richard Peters, Jr., Esq.] 



alleges, they should only be paid, pro tanto, 
to the time of their respective deaths. 

The laws of Oleron contain the principles of 
all the maritime laws of the European west- 
ern nations concerned in commerce; with some 
particular exceptions in particular cases. They 
are yet in force, and acknowledged in their 
great and leading principles, by all the trad- 
ing nations; though some of their harsh .and 
severe punishments and pecuniary mulcts, for 
crimes and offences, are out of use. Whenever 
any of their regulations are modified or con- 
tradicted, they are so modified or opposed by 
special ordinances, binding only in the par- 
ticular state making them. Thus in France, 
by the thirteenth and fourteenth articles of the 
twenty-ninth section of the Ordinances of 
Louis the Fourteenth, it is declared, that "the 
heirs of a seaman hired by the month, and 
dying in the voyage, shall be paid his wages, 
until the day of his decease. The half of the 
wages of a seaman, hired by the voyage, shall 
be due to his heirs, if he dies outward bound; 
and the whole, if he. dies in the way home. 
And if he sailed by the profit, or freight, his 
heirs shall enjoy his full share, if the voyage 
be begun before his death." Yet even in this 
modification, the leading principle is preserved, 
of payment of full wages, or freight; in the 
two latter cases, because the sailor was not 
in fault, but by an inevitable casualty, was 
prevented from fulfilling his contract. There 
is a similar distinction in the ordinances of 
Charles the Fifth, as to a sailor dying in the 
outward passage, when his heirs shall have 
half; and if on the home passage, they shall 
have his fuU wages. But in Spain, where 
their seamen are treated with peculiar strict- 
ness, there is a local custom, that "in ships 
of war on India voyages, if a man die the first 
day of the voyage his heirs are to be paid as 
much as if he had completed it," Herein 
preserving the general principle on which I 
have dilated in the case of Hart v. The 
Littlejohn [Case No. 6,153l. In that case, 
and in this, I consider the contract to be for 
the voyage, though monthly -wages are stipu- 
lated; to take from the mariner the risk of 
long, and to give to the owner the advantage of 
short, passages. The terms of the shipping arti- 
cles prove this, and the i-'orfeitures, incurred by 
desertion, go to the whole due the sailor, for 
the preceding part of the voyage, and not 
solely to the month in which the forfeitures 
attach. 

I have always made freight the rule. In a 
former case in this court, wherein an attempt 
■was made to cut the seamen out of their 
wages, for the whole of an East Lidia voyage, 
by making them payable only on the ship's 
return to Philadelphia, I decreed wages as 
far as freight was earned, the vessel having 
been captured on the home passage. I did 
not then recollect a stronger ease than that 
before me. 2 Vem. 727. The seventh article 
of the laws of Oleron is clear, in my view, to 
the present question. It makes no distinction 
between the out and home passage. In this 
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article, after declaring what shall be done 
with a mariner falling sick, and left on shore 
after the departure of the ship, it is ordained 
— "But if he recover he ought to have his full 
wages; deducting only such charges as the 
master has been at for him, (to wit, better 
diet than the ship afforded, or more provi- 
sions than he required on ship board), and if 
he dies, his wife or next of kin, shall have 
it," i. e. his full wages. The 59th article of 
the laws of "Wisbuy, the 45th of the laws of 
the Hanse Towns, and the 56th of those of 
Philip the Second, which he compiled for the 
Low Countries, were all founded on this law 
•of Oleron, and agree with it exactly, both if 
he recover his health or die in the voyage- 
See note on the 7th article. Laws Oleron. In 
■one of these laws, the expression is general 
■"he shall be paid his wages, if he recover," 
which, if explained by the laws of Oleron, 
■certainly means "his full wages." But in the 
other law, it is more clearly expressea, "he 
shall be paid his wages as much as if he had 
served out the whole voyage." And la the 
event of death, I have no doubt that the words 
''his heirs shall have what was due to him" 
meajo, according to the laws of Oleron, on 
which this is founded, "his full wages," or 
according to the preceding part of this same 
article "his wages as much as if he had served 
■out the whole voyage." 

Thus, by these wise and politic regulations, 
making attention to mariners the interest, as 
it was the duty of masters of ships. They 
or their owners sustain a loss by -'the death, 
but profit (in his services, and saving of the 
hire of another in his room) by the continuance 
of health, or recovery of the mariner from 
sickness. Hereby also givmg encouragement 
to those who enter into this hazardous and 
laborious employment. Some provision being, 
in this way, made for them if they survive, 
when lingering under convalescence, or ruined 
by disability, occasioned by sickness or acci- 
dent; or for their families, in the event of 
their death. This benevolent principle has al- 
ways been attended to by enlightened nations. 
It is established in the most respectable codes 
of jurisprudence, among the general and lead- 
ing points of justice, in contracts for personal 
services of every description. Common law 
authorities can be produced in support of it: 
it is grounded in the wisdom of ages. We find 
it recognised in the Digest of Justinian (law 
38, p. 58): "He who has hired his services 
is to receive his reward for the whole time. 
If it has not been his fault that the service has 
not been performed." The laws of the Rho- 
dians are inserted in this Digests These are 

t 

2 This fact I had taken from respectable au- 
thorities, and presumed it correct; although I 
knew it had been doubted by some, and contra- 
dicted by others. Among those who do not 
consider the parts of those laws now extant 
as genuine, is Bynkershoek, whose opinion has 
always great influence. A late writer (Azuni), 
who has treated with ability and extensive 
knowledge on maritime law, but is not &ee 
from prejudices on particular points, has taken 



the most ancient sea laws extant. They Tvere 
adopted for the most part by the Romans; and 
we see their principal features in the laws of 
Oleron. One of these laws (article 46, Bhodi- 
an Laws) directs "that if the ropes break and 
the boat goes adrift, with mariners in it, and 
they perish at sea, the master shall pay their 
heirs one full year's wages." This article has 
been held to be a mulct on the master for 
having bad ropes; but we see no such asser- 
tion, in the text of the article. It proves, at 
any rate, the early attention paid to the fam- 
ilies of deceased m^ariners, by commercial na- 
tions. 

The provisions of the general maritime laws, 
and the principles of the Roman, or civil law, 

much pains to prove, that the wiole of the 
Rhodian laws were not inserted in the Digest 
of Justinian, though one of these laws relative 
to jetison, is to be found therein. He cites and 
comments on a number of authors for and 
against the authenticity of the fragments gen- 
erally received as parts of the Rhodian laws; 
and concludes against their being genuine. He 
asserts, that these supposed Rhodian laws, are 
productions of more recent date, and fabricat- 
ed by more modern Greeks. He brands them 
with the character of "trash"; yet, however 
accurate his opinions may be in other respects, 
I see not that they merit an appellation so 
vituperative. They contain many of the valuable 
principles of maritime law, though (as light 
things float long) some of the least important 
may have been borne down to us on the tide of 
time. It will be seen, on examining the au- 
thoritie's, many whereof are cited by Azuni 
(see 1 Mar. Laws [New York Ed. 1806] p. 265, 
et seq. and notes), that these fragments were 
discovered in Pithou's library, and flrst printed 
in Germany, by Simon Scardius. The Greek 
was the original language, in which these an- 
cient laws were written. But Azuni discovers 
some modern Grecisms in Scardius' copy. The 
evidence, appearing on the face of them, of this 
language is, so far as it goes, rather a proof 
of authenticity; even if some corruptions from 
the purity of the original may have crept into, 
relatively, modern copies. Many ancient manu- 
scripts and authentic classical works have been 
discovered in monasteries, where they have lain 
neglected for ages. Poggio, in the 15th centu- 
ry, recovered in Germany (where these frag- 
ments were found) as well as in Italy, some of 
the most valuable of the Roman classics, buried 
in rubbish and dust, in cloisters and otiier ob- 
scure places, where only one of his industry 
and talents would have sought for or found 
them. Pithou's. library was a depositary more 
respectable; and Marquardus Freer and Leun- 
clavius were the editors of the laws found there, 
and considered them authentic. They were per- 
sons of the first grade of literary character. 
The Pandects were -discovered at Amalfi, or 
Pisa, (for this is not clearly ascertained) in 
places no more important to their credit, than 
the library of Pithou was to the Rhodian laws, 
said to be there deposited. Nor are those who 
attest the facts, as to the Amalfi or Pisan copy, 
or copies of the Pandects, more credible than 
Freer, or Leunclavius. The Pisans enobled M. 
Azuni for attributing to their predecessors the 
Consolato del Mare, and the discovery of the 
Pandects. It appears, however, be the fact of 
the authenticity of the Rhodian laws as it may 
(according to the allegation, after due exam- 
ination, of the able American translator of 
Azuni's work, to whose labours and informa- 
tion I am much indebted) that the English com- 
piler of the "Sea Laws," a book generally of 
good authority, is egregiously mistaken, when 
he asserts that, these fragments of the Rho- 
dian laws are to be found in the Italian copy 



WALTON (Case No. 17,135) 



[29 Fed. Gas. pago 144] 



I am bound to respect, when relevant to points 
before me, in my decisions on the admiralty 
side of this com:t. We have no act or ordi- 
nance of our own nation, comprehending the 
case in question. Having entered into the so- 
ciety of nations, we must therefore be regulat- 
ed by the general laws which govern in mari- 
time cases. I do not see that hiring a mariner 
in the place of the sick, disabled, or deceased 
seaman, (which is an obligation on the master, 
or he risks his insurance, or the safety of the 
ship) alters the principle of the case. It has 

of the Pandects or Digest; and this copy has 
been most generally considered the only genu- 
ine remains of that important collection. It is 
nevertheless not incredible, that there were oth- 
er copies of the compilations made by Justinian 
and his coadjutors, than those found at Amalfi 
or Pisa. This controversy has divided the 
learned for a long period; and must be left 
with those who delight in such investigations. 
Those who desire to gratify their curiosity, may 
consult 'Schomberg's Chronological View of the 
Roman Law,' where the subject of the Jus- 
tinian Pandects, Code and Novels, and that of 
the Basilican Code, is concisely treated, and the 
authorities cited. It does not appear less prob- 
able that the Rhodian laws either entire, or 
digested, and published under one of the Greek 
emperors in their original language, were in 
existence in 876, in the time of tiie Emperor 
Basilicus, than that the Pandects should be 
found at Amalfi in 1135 or 1137. The Greek 
copy may have been preserved in Germany, and 
there discovered, as many such ancient manu- 
scripts have been, in that district of the em- 
pire. 

Having conceived and declared that, "the 
laws of the Rhodians are inserted in the Di- 
gest," I considered myself bound to give some 
account of the subject. But I have no desire to 
enter into an unnecessary critical investigation, 
or controversy, on a topic in which I may have 
been mistaken, and misled. I have fallen into 
an error, if such it really is, in common with 
many olJiers. After all, this assertion is, be- 
yond dispute substantially true. It is agreed on 
all hands, and conceded by Azuni himself, that 
the Rhodians gave the principles of maritime 
law to the Romans, who adopted them into their 
Code. Their leading character is allowed to be 
engrafted in the Roman, as well as subsequent 
sea laws. See Azuni on this subject. Wheth- 
er the laws, in the very words in which they 
were originally promulgated, or only a sum- 
mary of, or commentary on, them, "are in- 
serted in the Pandects or Digest," is immate- 
rial; if their general principles and distinguish- 
ing features are handed down to us. We have 
indisputable maritime laws, competent to guide 
and govern us, if what we have heretofore 
deemed the Rhodian laws should be rejected as 
apocryphal. The principles of the venerable Rho- 
dian Code are indubitably transfused into sys- 
tems yet estant, and in high estimation. These 
principles have survived the ravages of bar- 
barism, and the vicissitudes of fortune, which 
have reduced to imbecility and obscurity, the 
once powerful and celebrated people, with whom 
they originated. Time, which has exterminated 
every monument of their wealth and splendor, 
has perpetuated these more durable memorials 
of their policy, wisdom and justice; by dissemi- 
nating tnem through distant regions, and ex- 
tending their inestimable advantages to remote 
generations and races of men. 

[The following explanatory note relative to 
the Rhodian laws has been added by Jud^e 
Peters as a correction to the above note. It is 
reprinted from 2 Pet. Adm. 478:] 

Not having considered it so important to es- 
tablish (if I were capable of so doing) the au- 



an efCect on the profit of the merchant, always 
subject to chances; and the death or sickness 
of mariners, is among Ms other risks. But It 
is beside the question of law. This profit is as 
much diminished by hiring in the room of sick 
or disabled mariners, (and tlieir number Is of 
no Import as to the principle) as of those dead. 
The Spaniards oblige a sick or disabled mariner, * 
to pay for one hired in his stead. But this is 
reprobated by the writers of other nations, as 
a severity peculiar to Spain. The argument, 
applicable only to a mariner recovered from 

thenticity of the Rhodian fragments, as to 
show that the principles of the Rhodian laws 
were inserted in the Digest of the Justinian, all 
the facts relative to these fragments were not 
sufficiently attended to. Nor were the compila- 
tions of Justinian then examined farther than 
occasional references required. It is alleged in 
the note that the fragments were first printed 
,in Grcrmany. It appears they were first printed 
'at Basle in Swisserland, by Scardius, in 1561; 
and afterwards, in 1596 at Frankfort, in Ger- 
many, by Leunclavius and Marquardus Freer. 
They were Germans, and the latter was the 
pupil of the celebrated Cujas or Oujaccius, as 
was also Pierre Pithou or Pithoeus. In this 
note it is suggested, that the fragments were 
found in Germany. This does not appear clear- 
ly in any of the books I have had opportunities 
of consulting. The Pithous, Pierre and Fran- 
cis, were brothers, and sons of an eminent 
civilian. They were Frenchmen; and the for- 
mer most celebrated. He was a Protestant, 
and had a miraculous escape from the infamous 
massacre of St. Bartholomew. Both were con- 
sulted on great juridical and diplomatic ques- 
tions, being eminently -famed for their talents 
and accurate knowledge of the Roman lawsj 
many valuable portions whereof (collected and 
preserved in their libraries) were by them 
"brought forth from the obscurity in which 
they had been buried for ages." Pierre was 
styled the Varro of France: his library was in 
Paris, and accounted the most valuable collec- 
tion in his time. The Rhodian fragments were 
discovered in the library of Francis Pithou; 
which was also greatly valued, when public 
libraries were rare. In these fragmentSj as pub- 
lished by Scardius, Azuni discovers Latin words 
written with Greek letters. Such should have 
been styled "Latinisms," However the fact of 
authenticity may be, it appears the most prob- 
able, that the test of the Rhodian laws was not 
inserted in the Pandects: though it is asserted 
by respectable jurists (cited by Schomberg, 
Illustrations 199,) that the Romans, and after 
Ihem the Greek emperors, "regulated all mat- 
ters of trade and navigation hy the Rhodian 
laws, which were, on that account, admitted in- 
to the Pandects." To admit them verbatim 
seems to have been inconsistent with the plan 
of these collections, which was to condense and 
abridge, and not exactly to copy the Roman or 
other laws, the principles whereof were adopt- 
ed. This became the custom of jurists, not only 
of the period in which the Digest was formed, 
but of succeeding ages. It has not yet ceased, 
though it is condemned by writers of eminence, 
as a practice which has tended to supersede th© 
use of the original laws; and thereby occasion 
their loss and final destruction. The Basilica 
or Procheiron of the Emperor "Basil or Basilius 
is only an epitome of Justinian's Code, which 
has always been considered of the highest au- 
thority; and to form the most essential part of 
what is called "Corpus Juris Romano-Civilis," 
—a title applied, in its strict sense, solely to the 
Institutes, Code and Novels of Justinian. The 
use of the Basilica, encouraged by the Greek 
emperors, may have superseded that' of the Ro- 
man Code; and occasioned its laying so long in 
obscurity. 
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sickness or disability, and left in a distant 
countiy, leaves tlie ease where it finds it 
These mariners are said to be entitled to their 
wages, only from the peculiarity of their situa- 
tion, i. e. to enable them to get home; yet they 
do not receive them till they arrive at home: 
whither they most commonly work itheir pas- 
sages; and if they do not, but receive wages, 
these are deducted from their demands. If 
the mariner had arrived in the ship, though 
fi'om sickness or disability he had done no 
duty, his claim to his full wages, would be 
equally legal. The subject must be viewed 
on a more extensive scale, than as it affects 
the interests of individuals. I conceive it to 
be for the great and general interests of com- 
merce, and mucli for its reputation, that, at 
some particular sacrifice of gain, encourage- 
ment and support should be afforded by those 
who profit by their services, or hire them with 
that object, where mariners are unfortunate and 
faultless. Occasions too frequently happen in 
which they merit, and incur, severe forfeitm-es 
and punishments. 

Although the sum hi demand in this case is 
small, the subject often presents itself; and 1 
wish to put the point at rest here, until an 
occasion for an appeal offers. I must be guid- 
ed by what I conceive fixed principles, which 
ought not to be shaken because temporary in- 
convenieneies casually occur. I wish it to be 
understood, Uiat, in the application of the gen- 
eral principles here I do not lose sight of the 
limitation mentioned in the case of The Little- 
john [supra]. All general rules are subject to 
exceptions. Capture or wreck interrupt or 
destroy the voyage. The sick mariner, or the 
heirs of one dead, can only receive wages out 
of the freight earned; and so far as it is earn- 
ed. And in the case of a ship seized for debt, 
or forfeited through the owner's default, wa- 
ges will be received though no freight be earn- 
ed. By full wages I therefore mean, as much 
as he would have been entitled to, had he been 
on board and met the fate of the ship. In 
the case I have now to determine, the freight 
was earned for the voyage. So it was in the 
ease of The Littlejohn, with the deduction of 
salvage— to which, if it had occurred here, I 
should have ordered the libellauts to contribute. 
They must now allow all sums, lawfully 
chargeable against the decedents. Let it be 
also understood, that the sailor must not be 
in fault. If his sickness, disability or death is 
owing to vicious or, xmjustifiable conduct, he, 
or his heirs must bear the loss, propter de- 
lictum. 

I have looked into several common law au- 
thorities on this subject By the common law, 
no contract for wages was apportionable. 
Brooke, Abr. tit "Apportionments; Labourers' 
Contracts." See the case of Chandler v. 
Greaves, H. Bl. 606. It appears expressly on 
enquiry, by order of the court of 0. P. in 1796, 
into the usage of the British admiralty, a dis- 
abled mariner "was always entitled to his wa- 
ges during the whole voyage." And in this 
case, full wages were recovered at common 
29FKD.CAS. — 10 
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law. The mariner's disability was occasioned 
by an accident, happening on board the ship, 
and he does not appear to have met it in doing 
actual duty. There is no difference as to wa- 
ges, between the case of a sailor disabled on 
actual duty, or that of one taken sick, or, ow- 
ing to no misconduct accidentally disabled 
while in service. In the former case, he is to 
be cured at the expense of the ship; in tlie 
latter, at his own charge. The ship, by act of 
congress is bound to furnish medicines or pay 
the physician's bill; s but the sailor, when the 
ship is so furnished, must pay for chirugical 
or medical advice and assistance. If left or 
put on shore (in lieu of the ship's provisions, 
ship-boy, or nurse ordered by the law of Oler- 
on) his reasonable board wages must be paid 
by the ship. The case hi 6 Term B. 320 (Cut- 
ter V. Powell), was determined on the special 
agx-eement, and not on the general maritime 
law. A sum in gross, four times larger than 
the rate of current wages, was to be paid on 
terms which death prevented the mariner from 
performing. "Modus et conventio vincunt le- 
gem." -It appears in this case, that there was 
no fixed usage among the London merchants, 
in 1795, on this subject The high wages given 
to our mariners, are general, and not confined 
to a particular case; they are contracted for 
under the shipping articles, and not by special 
agreement They are caused by our neutral 
situation, which occasions great demands for 
seamen. The merchant's profit, or chance of it, 
is in proportion. High wages, are however, 
not confined to the maritime class of our citi- 
zens. But the principle is not affected by 
such fluctuating circumstances. It is cei-tain 
that I rely much on principles practised upon, 
m instances of sick and disabled mariners. I 
cannot disthiguish these from those which 
should govern in the case of a mariner deceas- 
ed. The law of Oleron couples them together, 
and is with me decisive. The ordinance of 
Prance has fixed a rule for that nation. This 
rule would give the libellants the full wages, 
if the decedents had died on the home passage. 
There are some grounds in point of fact, to 
warrant this application of their case to this 
rule, if it were necessary. The outward pas- 

3 Always bound to submit with the respect I 
owe, to the laws, yet having frequently seen the- 
inefficacy, and in several instances the danger, of 
medicines administered ignorantly, or carelessly, 
I have not been perfectly satisfied liat the seamen 
should pay the bill for medical advice, which to 
complete the intent of the provision should be 
charges on the ship. But finding the weight of 
authority that way, I have yielded. It is cer- 
tain that medicines administered without due 
knowledge of the disease, are as often fatal as the 
malady, if not more so. Congress intended a ben- 
efit to the mariner, but he had better pay for 
medical advice, than risk the consequences of in- 
discreet use of the medicine chest In numerous 
instances, physicians' bills, especially in the "West 
Indies, have balanced the daim for wages. By 
tie terms in the alternative, in the act of congress, 
that if the ship has no medicine chest, the own- 
ers shall pay the physician's bill, it seems, that if 
the ship is furnished with the chest, the sailor 
must pay for advice; but the ship must supply 
medicine. 
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sage -was ended when the ship aiTived at the 
Havanna. The wages for the voyage must 
be paid, subject to all legal deductions. 

I do therefore adjudge, order and deaee, that 
the libellants, respectively, have and recover 
the sums following, that is to say, Elijah Wal- 
ton, administrator of MatthiJis Stram, shall 
have and recover the sum of one hundred and 
thirty dollars, and Andrew Armsti'ong, admin- 
istrator of Johannes Pagel, shall have and re- 
cover the sum of sixtj-'-four dollars and eighty- 
three cents, being the balance of wages due to 
the said ilatthias Sti'um and Johannes Pagel, 
for the whole voyage. And I finally adjudge, 
order and decree, that the said ship Neptune, 
together with her tacMe, apparel and furniture, 
or so much thereof as may be necessary, be 
condemned, and that the same be sold by the 
mar.slial of this district for the payment to the 
libellants aforesaid of the sums of money here- 
in before decreed to them respectively, to- 
gether with the costs and charges, legally ac- 
cruing, m the premises. 
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WALWORTH V. COOK COUNTY. 

[5 Biss. 133.] 1 • 

Circuit Court, N. D. Illinois. June, 1870. 

Application for Ixjunction— Puactioe. 

On filing a bill for an injunction, it is not 
competent for the complainant to fix a time for 
hearing the motion for an injunction so far 
ahead as to embarrass the defendant. The 
court will, on application, anticipate the rule 
day. 

In equity. Rule to show cause why injunc- 
tion should not issue, returnable on the 25th. 
Counsel for complainant [James J. Walworth] 
contend that such is not a rule to show cause 
on or before the day set; that the mle day 
ought not to be anticipated. 

Before DRUMMOND, Circuit Judge, and 
BLODGETT, District Judge. 

BLODGBTT, District Judge. Mr. Dent came 
in on Saturday and stated that notice had 
been served of an application for injunction 
^mder a bill filed in court; that the application 
would be made on the 25th of this month. 
He stated that the application was against 
the board of supei"visoi-s of this county, to 
prevent their entering into a certain contract; 
that the board was then in session, and likely 
to take action in the matter. In view of the 
fact that that board Is a public body in chai'ge 
of the county interests, it might be important 
for the public that they should "know whether 
they had the right to make the contract. I 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



thought he should have an early hearing, and 
so intimated to Mr. Dent that the public busi- 
ness should not he delayed by the mere op- 
tion or motion of the party filing a bill against 
it, for perhaps the paily filing the bill and giv- 
ing the notice might set an unreasonable day. 
A man might file a bill and give notice that 
he would apply for an injunction in six months, 
and thus get the advantage of an injunction, 
and yet not get it. I therefore thought that 
Mr. Dent had a right, under the circumstan- 
ces, to call the matter up at an earlier day and 
require you to make your application. 

DRUMMOND, Circuit Judge. I thinlc it is 
not competent for a party to fix a time so far 
ahead as to embarrass a party defendant by 
the notice of an application for injunction, but 
it is the right of the party to whom notice 
has been given to come in and have-tlie mat- 
ter disposed of in a reasonable time. 



WALWORTH MANUF'G CO. (GILBERT, 
ETC., MANUF'G CO. v.). See Case No. 
5,418. 



Case Wo. 17,137. 

WALZ et al. v. BBOOKVILLE NAT. BANK. 

[11 Chi. Leg. News, 392; S Reporter, 580.] i 

Circuit Court, D. Indiana. Aug., 1879. 

Practice — Deorbb \t Same Tekm of Default 
Entehbd. 

It is not competent for the court to enter a 
final decree in case of default and decree pro 
confesso during the term when the default was 
taken; but it seems that where the default or 
decree pro confesso is taken in open court, un- 
der any special order made by the court and aft- 
er the intervention of a rule day, an absolute de- 
cree may be talsen at the same term of court. 

In equity. 

DRUMMOND, Circuit Judge. This is a bill 
of review filed by Mary M. Walz, the widow 
of Frank A. Walz, deceased, and his children 
and heirs at law, under the following facts: 
Frank A. Walz, in his lifetime, in Januaiy, 1874, 
borrowed a considerable sum of money of the 
defendant, for which he gave his promissoiy 
notes, with a mortgage executed by himself 
and his wife, Mary M. Walz, now his widow 
and administracrix, on certain property to se- 
cure the said indebtedness. Some of the notes 
not being paid according to their tenor and 
effect, the defendant filed a bill to foreclose 
the mortgage in this court in .July, 1875. A 
subpoena was issued on the 12th of that 
month, and was then served upon all persons 
named as defendants in the bill, except ilaiy 
M. Walz, a minor, who seems to have been a 
different person from the wife of the mort- 
gagor. A guardian ad litem was appointed 
for those of the defendants who were minors, 
and the guardian filed an answer for them 
denying the allegations in the bill. 

1 [8 Reporter, 580, contains only a partial re- 
port.] 
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It is not clearly stated in tlie bill of review, 
but the inference is tliat Mary M. Walz, the 
present wiclow and administratrix of the es- 
tate of Frank A. Walz, was served with pro- 
cess in the foreclosure proceeding, and the 
fact is that she did not appear in the case, 
and a default was taken against her, and a 
decree that the bill as to her be taken pro 
fconfesso. The bill of foreclosure was then re- 
ferred to a master, who made a report of the 
facts, and also of the amount due upon the 
notes and mortgage, and the report was ap- 
proved by the court, and on the 24th day 
of September, 1S75, there was a decree of the 
court finding the amount due under the mort- 
gage, and requiring that Slary M. Walz 
should, within ten days, pay the sum with in- 
terest, aud that in default thereof, the prop- 
erty should be sold. It would seem that 
Frank A. AValz had died before the bill in the 
foreclosure case was filed. It is alleged now 
in the bill of review that the decree entered 
in tlie foreclosure proceeding was erroneous, 
and should be set aside because there was a 
default taken, and an order entered, as of 
course in the order book of this court, that 
the foreclosure bill should be taken pro con- 
fesso against Mary JI. Walz, the adminis- 
trati'ix and widow, who had a claim in her 
own right to the property mortgaged; and that 
at the same term that the decree pro coufesso 
was entered, there was a final decree render- 
ed and an order of sale made contraiT, as al- 
leged, to the 18th and 19th rules of the prac- 
tice of courts of equity. The bill of review 
also claims that the mortgage was invalid, in 
whole or in part, because it was not given 
to the bank in good faith, by way of security 
for a debt or debts which had been previous- 
ly contracted, and that it was not real estate 
conveyed for what was neeessaiy for the ac- 
commodation of the bank in the, way of trans- 
acting its business. It is also alleged in the 
bill of review that the mortgage was given in 
whole or in part for an usurious considera- 
tion; and further, that a sale was decreed to 
be made of the property in fee simple; where- 
as in point of fact, it was not owned by the 
mortgagor in fee simple, but that there were 
other interests in the property. And it is fur- 
ther alleged that counsel were employed in 
the case', and that they neglected their duty, 
and did not appear, aud that was the reason 
a default was talien against the parties. 

The main coatroversy m the 'ease seems to 
be whether it was competent for the court to 
render a final decree, and order a sale in the 
foreclosure case, where default had been 
taken against one of the defendants at the 
same term in which the decree was rendered; 
and it is claimed that the case of O'Hara v. 
MacConuell, 93 U. S. 150, is an authority to 
show that could not be done, and so that there 
is error upon the face of the decree of fore- 
closure, for which a bill of review will lie. 
The case referred to seems bj' the language of 
the judge who delivered the opinion to hold 
that it was not competent for the court to en- 



ter a final decree in case of default during the 
term when the default was taken. It is true 
that it was not absolutely necessary to so 
hold in that case, although it is given as one 
of the reasons why the case was reversed, the 
remaining two reasons stated by the court be- 
ing sufficient for that purpose. The principle, 
as stated by the reporter in the headnote is, 
that it is not competent to render a final de- 
cree for want of appearance at the first term 
after service of subpoena, unless another rule- 
day has intervened, which seems to be some- 
what different from that stated by the judge 
who delivered the opinion of the court. In 
this case two rule-days had intervened before 
final decree, after the subpoena was served, 
and one after default was taken. 

The practice has been in this circuit, for 
many years to take final decrees at the same 
term as that during which a default has beeJ5 
entered against the party. We have always 
supposed that .the cases in which a final de- 
cree could not be taken during the term in 
which the default was entered, applied to the 
entry of defaults in what is called the "order- 
l)ook," during vacation. The 4th rule in equi- 
ty declares that "all motions, rules, orders, 
and other proceedings made and directed at 
chambers, or on a'ule-days at the clerk's office 
—whether special or of course— shall be en- 
tered by the clerk in an order-book, to be ^ 
kept at the clerk's office, on the day when they 
are made and directed." It has been always 
supposed that this is something different from 
the regular record or journal of the proceedings 
kept by the court in term time. It says that 
this order-book "shall be open at all office 
homrs to the free inspection of the parties in 
any suit in equity, and their sohcitors," a di- 
rection that would hardly seem to have been 
necessary when applied to the regular record 
or journal kept of proceedings in court while 
sitting. So when the IStli rale declares that 
it was the duty of tlie defendant to file liis 
plea, demurrer or answer to the bill, in the 
clerk's office, on the rule-day next succeeding 
that of entering his appearance, and that "in 
default thereof the plaintiff may, at his elec- 
tion, enter an order as of course, in the order- 
book, that the bill be taken pro confesso," it 
has been supposed that this referred to an or- 
der under the rules, and under the direction 
of the plaintiff, entered in the order-book, dur- 
ing vacation or at chambers, and not to an 
order entered by the court when it was in 
, regular session. And so the practice has been 
where there was a default taken in open court 
during its session, and entered by the .eonrt, 
to consider that it was not an order made by 
the plaintiff in the order-book, as mentioned 
in the 18th rule; and so in the 19th rule, when 
it was declared that the court may proceed 
at the next ensuing term after the bill is taken 
pro confesso to render an absolute decree, it 
has been supposed that it referred to the order 
taken in vacation, and entered in the order- 
book, as stated in the ISth rule; and it will be 
recollected that these rules were made in 1842, 
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at a time -wlien in most of tlie districts the 
court sat for a few days, or at most a few 
weeks dm'ing a term, and tliey Iiardly seem 
applicable to courts which, when the decree 
in question was entered, sat for months, and 
when, if the 18th rule applied to all decrees 
pro confesso, it might well be that a final de- 
cree could be taken la an equity case upon an- 
swer and proof sooner than where there had 
been a decree pro confesso. But the supreme 
court seems to have given emphasis to the 
opinion in the case of O'Hara by amending 
the 18th and 19th rules at its last term, by 
which amendment it was declared that after 
the expiration of 30 days from the time when 
the order pro confesso was entered, a final 
decree might be taken. If it appeared in this 
ease upon the biU of review that the default 
or decree pro confesso, had been taken in open 
court under any special order made by the 
court, and after the intervention of a rule-day 
an absolute decree had been taken, I should 
feel inclined to sustain the decree in this case, 
but it would seem from the allegation of the 
bill, as though the decree pro confesso, or the 
default, was not taken during the sitting of 
the court. The allegation of the bill of review 
is, that said bill was filed and default taken, 
and the order entered as of course in the or- 
der-book, that the bill should be taken pro 
confesso, which rather seems to imply that 
a decree pro confesso was entered in vaca- 
tion under the 18th rule. 

In view of the difficulty connected with this 
question, and of the decision of the supreme 
court of the United States in the O'Hara Case, 
and of the amendments made to the 18th and 
19th rules at the last term of the court, I feel 
constrained to overrule the demurrer which 
has been filed to the bill in this case. If it 
shall turn out that the decree pro confesso 
Avas entered during the sitting of the court, 
under an order to that effect made by the 
court in session, it can be stated in the answer, 
and then the question can be fairly presented 
to the court for its consideration, whether 
there could be an absolute and final decree 
taken at the same term during which a de- 
cree pro confesso or default was entered. 
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Case Nd. 17,138. 

The WANATA. 

[4 Ben. 310.] i 

District Court, S. D. New York. Oct., 1870.2 

Collision off Barnegat— Pilot Boat at Anchor 
—Lights— AxcaoR Watch. 

1. A pilot boat, at anchor, is not required to 
show a white light at her masthead, and a flare- 



1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court. Case unreport- 
ed. Decree of circuit court affirmed by supreme 
court in 95 U. S. 600.] 



up light every fifteen minutes, as required by 
the 8th article of the rules for preventing colli- 
sions (13 Stat. 58), but must show the white 
light in a globular lantern, provided for by the 
7th article. 

2, A pilot boat was at anchor ofiE Barnegat, 
showing a proper light, but having no watch on 
deck. She was run into by a schooner which 
was running in, under shortened sail, to anchor, 
the wind being so violent that the schooner 
was unable to keep her own side lights burn- 
ing. Held, that the schooner was in fault in 
not keeping a vigilant lookout, and that the 
absence of an anchor watch on the pilot boat, 
under the circumstances, was not a fault con- 
tributing to the collision. 

[Cited in The Lady Franklin, Case No. 7,- 
984.] 

In admiralty, 

Beebe, Donohue & Cooke, for libellants. 
J. H. Choate, for claimants. 

BLATCHFORD, District Judge. This is a 
libel filed against the schooner Wanata, to re- 
cover for the damages caused to the libellants 
by the sinking and total loss of the pilot boat 
Josiah Johnson, and of certain clothing and 
other property on board of her, through a col- 
lision which oceun-ed between the two ves- 
sels, about 9 o'clock p. m., on the 6th of 
March, 1869. The amount of damages claim- 
ed is ?23,000. The libellant Johnson was the 
owner of the pilot boat, and the other libel- 
lants were the owners of such clothing and 
other property. The Wanata was on a voy- 
age from New York to Charleston. The pilot 
boat was at anchor, ofC the coast of New Jer- 
sey, in the Atlantic Ocean, about half a mile 
from the shore, in four fathoms of water, 
about from 15 to 20 miles north of Barnegat 
light. The wind was veiy strong from the 
north-west The pilot boat was struck on her 
starboard side by the stem of the Wanata, 
and sank in a veiy few minutes. She had on 
board thirteen persons, all told, sis of whom 
were pilots. Of these thirteen, eleven have 
been produced as witnesses for the libellants. 
The pilot boat had come to anchor because she 
had split her foresail. The libellants insist 
that the collision happened through the fault 
of those on board of the Wanata, in not keep- 
ing a proper lookout, and in sailing at too 
great a rate of speed. The claimants insist 
that the collision -was caused by the negli- 
gence of those on board of the pilot boat, in 
anchoring in an improper place, in not ex- 
hibiting a proper light, and in not keeping a 
proper watch on her deck. 

The claimants fail to show that the pilot 
boat was anchored in an improper place. As 
to the light on the pilot boat, I am satisfied, 
on the evidence, that she exhibited such a 
light as is prescribed by article 7 of the statu- 
toiy regulations (Act April 29, 1864; 13 Stat 
58) for a vessel at anchor. It is insisted that 
she ought to have exhibited, not the white light 
in a globular lantern, provided by article 7, but 
a white light at the masthead, and a flare-up 
light every fifteen minutes, as prescribed for 
sailing pilot vessels by article 8. It is in- 
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sisted that article 8, in spealiing of "sailing 
pilot vessels," means pilot vessels propelled 
by sails in contradistinction to pilot vessels pro- 
pelled by steam, and tbat, as the pilot boat 
in this ease was a vessel propelled by sails, 
she was bound to exhibit the lights prescribed 
by article 8, at all times, both while at an- 
chor and while actually sailing, and that the 
provisions of article 7, as to the light to be 
exhibited by vessels at anchor, do not apply 
to her. It may be conceded, that the expres- 
sion "sailing pilot vessels," in article 8, only in- 
cludes pilot vessels propelled by sails, and yet 
it by no means follows that that article ap- 
plies to such vessels while at anchor. In the 
first place, article 7 prescribes a light for all 
vessels at anchor. Article 8 does not speak of 
vessels at anchor; and the wording of all the 
articles in the statute shows clearly that ar- 
ticle 8 was only intended to prescribe lights 
for sailing pilot vessels while under way. 
Whenever, in the statute, a light is prescrib- 
ed as one to be borne and exhibited uninter- 
ruptedly hi a fixed place by a vessel under 
way, it is spoken of as a light to be carried; 
and the word "eai'iy" is not applied to a light 
that is to be shown by a vessel at anchor, or 
to a light that is to be shown otherwise than 
uninterruptedly by a vessel under way. 
AVhen a light is spoken of, in the statute, as 
one to be shown by a vessel at anchor, or 
one to be shown otherwise than uninterrupt- 
edly by a vessel under way, the word used is 
"exhibit." In article 3, for seagoing steam- 
ships under way, in article 4, for steamships 
when towing other ships, and in article 5, for 
sailing ships under way or being towed, the 
word used is "carry." The vessels are sup- 
posed to be in motion and are to "carry" the 
lights prescribed, and such lights are to be 
visible uninterruptedly, and not to be exhibit- 
ed at intervals only. But, when we come to 
article 6, which provides for "exceptional 
lights for small sailing vessels," when under 
way, and the side lights cannot be fixed so 
as to be carried where they will be visible 
unintemiptedly, they are required to be "ex- 
hibited" on the approach of or to other ves- 
sels. So, in article 7, the prescription in re- 
gard to vessels at anchor is, that they shall 
"exhibit" the prescribed light. In article 9, 
the provision is, that open fishing boats, and 
other boats, when under way, shall not be re- 
quired to "carry" the colored side lights, but 
that, if they do not, the proper colored light 
shall be "exhibited" in the proper place, on 
the approach of or to other vessels, and that 
such boats, when at anchor or stationary at 
their nets, shall "exhibit" a bright white light 
In consonance with this use, in articles 3, 4, 
5, 6, 7, and 9, of the words referred to, we 
find, that, in article 8, the provision is, that 
"sailing pilot vessels shall "not carry the lights 
required for other sailing vessels, but shall 
carry a white light at the masthead, visible 
all round the horizon, and shall also exhibit a 
flare-up light every fifteen minutes." The 
word "cany," as there used, intends a light 



borne by the sailing pilot vessel while under 
way, and visible uninterruptedly; and the 
word "exhibit" intends a light on such vessel 
while under way, not visible uninterruptedly, 
but exhibited at prescribed intervals. There 
would seem to be a good reason for prescrib- 
ing for a sailing pilot vessel, when under way, 
difCerent lights from those prescribed for oth- 
er sailing vessels when under way, but no 
good reason can be conceived for prescribing 
for a sailing pilot vessel when at anchor dif- 
ferent lights from those prescribed for other 
sailing vessels when at anchor, especially in 
view of the fact, that article 7 prescribes one 
and the same light for aH vessels at anchor, 
whether steamships or sailing ships. It is 
undoubtedly often convenient, and even neces- 
sary, for a vessel which desires to take a pilot 
from a pilot boat which. is under way at sea, 
to approach so near to the pilot boat as to re- 
quire the exercise of caution to prevent a col- 
lision between the two. Such approach may 
be made at night, and, for the pilot boat to 
carry and exhibit the lights prescribed by ar- 
ticle 8, so as to distinguish her from other sail- 
ing vessels, would seem to be reasonable and 
useful, not only to indicate her character, but 
to guard against collision with her. But a 
pilot boat at anchor is presumptively not in 
the course of present service, not seeking em- 
ployment for her pilots, and not to be ap- 
proached by a vessel seeking a pilot Hence, 
there is no necessity that she should, when at 
anchor, show a different light from that 
shown by every other vessel at anchor. 

As to the question, whether. In fact, the 
pilot boat in this ease exhibited, at and before 
the time of the collision, such a light as is pre- 
scribed by article 7, the clear weight of the 
evidence is that she did. In addition to all 
the other evidence, the witness MiUer who 
had been on deck on the pilot boat continuous- 
ly for an hour and ten minutes before the col- 
lision, and had gone below for his coat a mo- 
ment before the collision, testified, that the 
light was burning brightly in the main peak 
halyard when he so went below, and that it 
had been so burning diuring the hour and ten 
minutes. Moreover, the light was seen be- 
fore the collision, by those on board of the 
schooner, but at too late a moment to avoid 
the collision. It was in a proper place, 15 or 
16 feet above the deck, and about 15 feet 
abaft the mainmast, the sails being all furled. 
Placed as it was, and with the pilot boat head- 
ing to the wind, it ought to have been seen by 
the approaching schooner. All the discrepan- 
cy, in the testimony, as to the position in 
which some of the witnesses saw the light aft- 
er the collision, is owing to the fact that 
some of them looked at it from the higher po- 
sition of the deck or bulwarks of the schoon- 
er, the pilot boat being lower in the water, 
and to the further fact, that its position was 
lowered by the canting aft of the mainmast, 
owing to the injury it received by the blow 
from the schooner. 

It is clear, on the proofs, that the schooner 
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had no proper lookout, and that the collision 
was due to her negligence in that respect. A 
lookout stationed forward upon her, engaged 
dihgently in searching for lights and vessels 
ahead, with his attention not distracted by 
other duties, would, undoubtedly, have seen 
the pilot boat's light in season to have en- 
abled the schooner, by a change of helm, to 
avoid her, anchored as she was. Especially 
was this duty of keeping a vigilant watch, of 
the character indicated, incumbent upon the 
schooner on such a night, and in her ex- 
isting predicament. The wind was so violent 
that she was unable to keep her own side 
lights burning, and she was running ^in, un- 
der shortened sail, to anchor under Barnegat. 
Still, her speed was considerable, and, having 
no lights to indicate to those on other vessels 
her approach, it was especially incumbent on 
her to watch closely for such other vessels. 

In view of the fact that the pilot boat was 
at anchor, and exhibited a proper light, and 
that the schooner had no lights to indicate her 
approach, it cannot be regarded as a fault on 
the part of the pilot boat, contributing to the 
collision, that no one of her company was on 
deck or on watch at and just before the col- 
lision. 

There having been no fault on the part of 
the pilot boat, and the collision being caused 
by the fault of the schooner, there must be a 
decree for the libellants, with costs, with a 
reference to a commissioner to ascertain and 
report the damages sustained by the libel- 
lants, 

[Affirmed by the circuit court, on appeal. Case 
unreported. Decree of circuit court affirmed by 
supreme court. 95 U. S. 600.] 
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Case Wo. 17,139. 

The WANDERER. 

[1 Spr. 515; i 23 Law Rep. 139; 17 Leg. Int. 
260.] 

District Court, D'. Massachusetts. June, 1860. 

Slave Tuade— Foufeititke of Vessel— Intent — 

How Proved— Acts of Master — Jg- 

uoBANCB OP Owner. 

1. Under the second section of the act of 
1818, c. 91 [3 Stat. 451], for the suppression of 
the slave-trade, it is not necessary, in order to 
subject the vessel to forfeiture, that the fitment 
should be complete. 

2. Nor is it necessary that it should be pe- 
culiarly adapted to the slave-trade, if the ille- 
gal intent be otherwise shown. 

3. But if the intent is to be inferred only from 
the character of the fitment, the latter must 
be such as to prove the illegal design. 

4. Where any person, as master, fits out a 
vessel, with intent to employ her in the slave- 
trade, she is liable to forfeiture, although the 



1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



owner has never authorized any such illegal en- 
terprise, and is ignorant of the master's inten- 
tion. 

This was a libel of information, by the dis- 
trict attorney, in behalf of the United States, 
claiming a forfeiture under the second sec- 
tion of the act of 20th April, 1818, c. 91. That 
section is as follows: "That no citizen or cit- 
izens of the United States, or any other per- 
son or persons, shall, after the passing of this 
act, as aforesaid, for himself, themselves, or 
any other person or persons whatsoever, either 
as master, factor, or owner, build, fit, equip, 
load, or otherwise prepare any ship or vessel, 
in any port or place within the jurisdiction of 
the United States, nor cause any such ship or 
vessel to sail from any port or place whatso- 
ever within the jurisdiction of the same, for 
the purpose of procuring any negro, mulatto, 
or person of color, from any foreign kingdom, 
place, or country, to be transported to any 
port or place whatsoever, to be held, sold, or 
otherwise disposed of as slaves or to be held 
to sei-viee or labor; and if any ship or vessel 
shall be so built, fitted out, equipped, laden, 
or otherwise prepared, for the pui-pose afore- 
said, every such ship or vessel, her tackle, 
apparel, furniture, and lading shall be for- 
feited." 

J. A, Andrew and A. 6. Browne, Jr., for 
claimants, made the following points: 1st. 
That the second section of the act of 1818 
was not violated, so as to involve the for- 
feiture of the schooner, unless she was fitted 
or prepared for sea by Martin, "as master," 
acting in the work of fitment and prepara- 
tion, as the agent of the owner, and that, 
as essential to his action, thus "as master," 
he must have been authorized by the owner, 
to fit and prepare the vessel for sea. 2d. That 
there is no evidence or pretence, that he was 
authorized by the owner to fit or prepare her 
for sea at all, much less to fit or prepare her 
for the slave-trade. 3d. That the evidence 
shows that, if Martin exercised any of the 
authority pertaining to a master at all, he did 
so by mere usurpation; and that his partial 
fitment and preparation for sea was surrepti- 
tious, tortious, and fraudulent, as to the own- 
er. 4th. That such acts as were performed 
by Martin, and are relied upon by the govern- 
ment, as evidence that he was master of the 
schooner (although they are usually performed 
by that oflftcer,'and are competent in evidence), 
do not necessarily prove the fact; and that 
notwithstanding these acts, and the circum- 
stances attending them, the ti-uth being, and 
being made to appear, that Martin was a 
wrong-doer, they, as pieces of evidence, are to 
be regarded as successfully rebutted. In oth- 
er words, that a man who is not master, does 
not become so by pretending that he is master, 
and acting the falsehood, as weU as speaking 
it. 5th. That even although Martin had be- 
come "master'' de facto, so as to bind the own- 
er in respect to his ordinary contracts with 
seamen and material-men (they acting inno- 
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cently and bona fide), yet he eould not for- 
feit the ship from the owner, -unless he should 
be master de jm-e,— master as between the 
owner and himself; for otherwise he cannot 
be deemed, in the words of tlie statute, to 
have been "acting for" the owner in what he 
did. In other words, that one "as master" 
cannot forfeit a vessel, unless as "acting for 
the owner;" and that Martin was in no sense 
acting for [G. B.] Lamar, but was acting 
against him. 6th. That there was no such 
characteristic fitment or preparation for sea, 
as to show that a slave voyage was intended. 
7th. That the declarations made by Martin, 
as to his own unlawful intention, cannot affect 
the vessel, because only the owner, or a real 
and lawful master or factor, could so impress 
his own mind and intent upon the vessel, as 
to affect its character, to the detriment of the 
owner. 8th. That the only fitment or prepara- 
tion for sea, which was made at all, was the 
hasfy, secret, and imperfect preparation, which 
Martin made, to enable him to steal the ves- 
sel; and that such a fitment, made by a felon, 
in fraud both of the owner and of the govern- 
ment, to enable hun to steal the vessel, is not 
the fitment intended by' the statute, nor are 
the words or acts of such a felon, said or 
done in the pursuance of his felonious inten- 
tion, capable of affecting either the owner or 
the res. 9th. That even if Martin eould affect 
the vessel by his own intention, there was no 
clear hitention in his mind beyond the appro- 
priation of the vessel to his own use; that he 
had no money, nor credit, nor other means of 
obtaining a slave cargo; that he had no ac- 
commodations for a cargo of slaves, nor such 
an outfit as is characteristic of a slaver; that 
he was merely a general pirate, intending to 
get what he eould, and actually getting what 
he could, by artifice, and intimidation, and 
fraud, from vessels which he boarded, and 
from merchants, at ports where he stopped, 
and pursuing an aimless career over the seas, 
subject to such variations as his own caprice, 
or the accidents of fortune, might suggest. 
And they cited The Emily and The Caroline, 
Wheat. [22 U. S.] 381; The Plattsburgh, 
10 Wheat [23 U." S.] 133; IT. S. v. Gooding, 
12 Wheat. [25 U. S.] 4G0. 

C. L. Woodbury, Dist. Atty., for the United 
States, cited U. S. v. Gooding, 12 Wheat. [25 
U. S.] 460; St. Jago de Cuba, 9 Wheat. [22 U. 
S.] 409; The Porpoise [Case No. 11,284]; The 
Catharine [Id. 14,755]; U. S. v. Morris, 14 
Pet. [39 U. S.] 4G4; U. S. v. Quincy, 6 Pet 
[31 II. S.] 445. 

SPKAGUE, District Judge. This controversy 
resolves itself into two questions: 1st Was 
this vessel fitted out or prepared with Intent 
to employ her in the slave-trade? And if so, 
2d. Was this done by any person, "as master, 
factor, or owner?" 

On the night of the 18th of October last, the 
Wanderer went to sea, from the port of Sa- 
vannah, under the command of one Martin, with 
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a full crew of officers and men, all shipped for 
that purpose at Savannah. Some of the crew 
had been on board of her, fitting her for sea, 
for several days before she sailed, dming which 
time water had been taken in, stores purchased 
and put on board, to the amount ,of neai-ly 
.$2000. Her sails were taken from the shore 
and bent, and other preparations made. These 
acts were all done by Martin, as master, and 
constituted a fitting or preparing of this vessel 
for sea. Was it done with intent that she 
should be employed in the slave-trade? The 
conduct of Martin, and the manner in which 
this vessel went to sea, demonsti-gte that he was 
intent upon some unlawful enteiprise. Most of 
the stores were hun-iedly taken on board, in the 
evening of the 18th of October, and during the 
darlmess of the same night he hoisted sail, and 
went down the river, taking with him two sea- 
men, who had just before come alongside in a 
boat, which had been employed by one Black, 
to convey him to the vessel; and these two 
men were compelled, against their will, to go 
the voyage. The vessel escaped from the port, 
without any clearance from the custom-house, 
without charts or books of navigation, and so 
suddenly that none of the crew were allowed 
time to take their clothing from the shore, and 
many of them were coerced by thi-eats, and a 
display of deadly weapons. Upon what illegal 
enterprise was, Martin mtent? Here it has 
been made a question whether his own declara- 
tions of his purpose are admissible in evidence. 
As the fitment was all made by hun, and the 
vessel went to sea under his command, there 
can be no doubt, that what was said at the time 
of doing these acts, as explanatory of, or giv- 
ing them character, are admissible as part of 
the res gestae. To Hussey, the shipping-mas- 
ter, who was employed by him to engage the 
crew, ostensibly for a voyage to Matanzas, he 
declared tJiat "he had been hi the slave-trade, 
and was going into it again." And before the 
vessel left the river, while near its mouth, Mar- 
tin prepared shipping articles,— describing the 
voyage to be to Saint Helen's Sound, a place on 
the coast of Africa,— which all the crew signed. 
This they wore indaced to do by a free use of 
intoxicating hQuors, and a display of pistols. 
And, before leaving the river, Martin repeated- 
ly declared that he was going for a cargo of 
"blackbirds," that is, negroes. Upon getting to 
sea, instead of going to Matanzas, he shaped 
his course for the Western Islands, and an-ived 
at Flores in thUteen days, with no deviations, 
except for the purpose of speaking other vessels, 
in order to obtain charts and supplies. At 
Flores he took on board a quantity of provi- 
sions, and then escaped furtively, without pay- 
ing for them, and soon after arrived off Fimchal, 
in the Island of Madeira; but seeing a man- 
of-war in port he put to sea, directing his 
course for the coast of Africa, A few days 
after this, falUng in with a French baik, he 
went' on board pf her with a boat's crew, and 
in his absence, the mate, with the concm-rence 
of the crew, took the command, (Ranged her 
course, brought her to Boston, and 'delivered 
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her up to the officers of the revenue. These 
facts clearly show that the Wanderer was fitted 
for sea by Martin, with Intent to employ her 
in the slave-ti-ade. In the eases cited by the 
counsel, it was held, tliat the fitment need not 
be complete, but that any preparations for the 
unlawful puipose are sufficient The Emily 
and The Caroline, 9 Wheat. £22 U. S.] 3S1; The 
PLattsbm-gh, 10 Wheat [2y U. S.] 183; U. S. 
V. Gooding. 12 'n'heat 125 U. S.] 4(J0. But it 
is insisted, that here the fitment was not only 
incomplete, but that no part of it was exclu- 
sively or peeuliarily adapted to the slave-trade. 
But such adaptation is not necessaiy, where the 
intent is otherwise proved. Where the charac- 
ter of the fitment is the only evidence of the 
illegal purpose, it must be such as to prove such 
pui-pose. And if the preparations be only such 
as are made for innocent voyages, no criminal 
intent can be inferred from it; but if the crimi- 
nal intent be proved aliunde, then any fitting 
for sea, coupled with such intent, satisfies the 
language and spirit of the statute. 

As to the second question. Was this fitting 
out for the slave-trade made by Martin as mas- 
ter? When the Wanderer sailed, and for sev- 
eral months before, she was owned by Charles 
A. L. Lamar, of Savannah, who had purchased 
her under a decree of condemnation for hav- 
ing been a slaver. Eight or ten days before 
she went to sea, Martin, by consent of Lamar, 
took actual possession and control of her, and 
aetmg as master, shipped a crew, purchased 
stores upon the credit of the vessel,. and other- 
wise prepared her for sea, with intent, on his 
part to engage in the slave-trade. But it is hi- 
sisted, that this was not done by him as mas- 
ter, within the meaning of the statute, miless 
he was actually authorized so to fit the vessel 
for that trade; that if Lamair only intended and 
authoriz-3d a fitment by Martin, as master, for 
a lawful voyage, it would not be sufficient, and 
that there must be a ciiminal intent on the 
pai-t of the o^vner. To this doetrme I can by 
no means accede. The words of the statute 
ai-e— "if any person ... as master . . . 
shall fit ... or prepare a vessel with in- 
tent," «&c. The acts and mtention of Martin 
brmg the case withhi the words of the statute, 
and they are dearly within the mischief which 
it was intended to suppress. If all the illegal 
acts and pm-poses must be authorized by the 
owner, then they are his acts and intention by 
his autliorized agent, and the words "master or 
factor" are without meaning, and might be 
wholly omitted, without impairing the force or 
effect of the statute. The construction contend- 
ed for, will not only violate the language, but 
defeat the purpose of the act For an owner 
might send his vessel on a lawful voj'age to 
New Orleans, for example, and there his mas- 
ter fit her out for the slave-trade; nay, even 
in the home port, the owner has only to keep 
behmd the curtain, while the master is fitting 
his vessel for the criminal enterprise, and make, 
at the proper time, such declarations and roanl- 
festations as may repel the presumption of 
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complicity, and the vessel will be liable to no 
forfeiture. But it is urged, that it is unjust 
to deprive the owner of his propex-ty, when he 
has been guilty of no criminal purpose. No 
doubt it may somethnes bear hard upon inno- 
cent owners. But this hardship is unposed by 
the general policy of our laws, when vessels 
are employed for criminal pm-poses. For ex- 
ample, smuggling goods to the value of !?400 
may subject a ship to forfeiture, however in- 
nocent the owners. And seizures for such 
cause are frequent Even the Cimard steameis 
have been arrested more than once, m this port, 
because a few hundred dollars' worth of goods 
had been smuggled on shore, without a suspi- 
cion that the owners, or even the officers, were 
in any degree implicated in the illegal act The 
legislature, to insure not only good faith, but 
the utmost vigilance on tbe part of the own- 
ers, says to them emphatically, you must on 
peril of losing your ve&sel, see to it that she 
shall not be made use of as an instrument for 
violating the law. And if this is deemed nec- 
essary, mei-dy for the protection of the reve- 
nue, for a much stronger reason should it be 
enforced against vessels to prevent their bemg 
used as instruments to cany on a trade, which 
not only m the eye of morality, but also in the 
eye of the law. is the most ati-odous that man 
can be engaged m. We must recollect that a 
traffic so denounced and so criminal, will as- 
sume eveiy disguise, false pretence and decep- 
tion, which fraud and mgenuity can devise, and 
calls for the most strmgent measures for its 
prevention; one of which is to enlist the own- 
er of the vessel to prevent her being so em- 
ployed in violation of law, by holding him re- 
sponsible for such use to the extent of his 
ownership. 

For these reasons, I do not think it necessary 
to go into the question which has been so much 
contested, whether Lamar had knowledge of 
Martin's criminal intent It is said by the claim- 
ant that Martin had contracted to purchase 
three-fourttis of the Wanderer for the sum of 
$20,000, and that he was permitted to go hito 
possession, and conti-ol her, in the confident ex- 
pectation that he would speedily become the 
major owner. But this explanation goes only 
to the guilt or innocence of Lamar, and leaves 
the fact of the actual control, and the acts and 
purposes of Mai-tin, as master, untouched. In 
this case, Martm was in possession, with the 
consent of the owner, and I am not called upon 
to decide what would have been the result, if 
he had been a mere trespasser from the begin- 
ning. When that case shall arise, and an own- 
er shaU leave his vessel so exposed, that a 
wrong-doer can seize, fit, and convert her to 
such unlawful purpose, it will be for the court 
to consider, whether both the language and the 
spirit of the law do not require her condemna- 
tion. But that question is not now before me. 
This vessel, her tackle, apparel, furniture, and 
lading, must be decreed forfeit. 

NOTE [from 23 Law Rep. 139]. There were 
two other cases in the district court connected 
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with the Wanderer. One was a libel in rem, 
brought by \\ eston, the mate, and the crew, for 
their wages; the other was a libel in rem by 
the same parties for salvage; they havmg 
brought her into the port of Boston, as stated 
in the above opinion. The claim for wages was 
objected to. because, first, the crew knowingly 
and willingly Sailed on the illegal voyage; and, 
second, because the owner of the Wanderer 
did not give the master such authority as would 
give the seamen he employed a lien on the 
vessel lor their wages. JSoth objections were 
overruled, and the claim for wages was al- 
lowed, except as to the mate, who was held not 
to have been ignorant of the purposes of the 
vovag<>. The libel for salvage was dismissed, 
because, to entertain it, the libellants should 
have saved the vessel from something. They 
could have saved her only from forfeiture for 
being engaged in the slave-trade; and, as the 
vessel was decreed forfeited, they had no reason 
to be compensated for any salvage service. W. 
H. .Tudson was counsel for libellants; Messrs. 
Andrew and Browne, for the claimant. 
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The WANDO. 

[1 Lowell, 18; i 2 Int. Kev. Rec. 117; 27 
Law Eep. 391.] 

District Court, D. Massachusetts. Sept., 1865. 

PiuzE— Violation of Bi-ockade— Captdred Coik 
— Propeutt of Neutral. Master. 

1. Coin taken in a vessel which was captured 
in the act of breaking blockade, is liable to con- 
demnation, though belonging to a neutral, and 
not intended to be used in trade. 

2. Nor will such coin be exempted from this 
rule by being the property of the neutral mas- 
ter; at least, if his conduct as master and as a 
witness is open to just animadversion. 

3. An amount of money sufficient for the 
master's necessary expenses, while detained 
here, will be allowed him out of such coin. 

In admiralty. 

K. H. Dana, Jr., Dist Atty., for the United 
States and captors. 
0. G. Thomas, for claimant 

LOWELL, District Judge. The Wando, or 
Let Her Rip, was eaptm-ed near Wilmington, 
In jNorth Carolina, having vxm out of that port, 
with a full cargo of cotton, in the course of an 
unfinished voyage from Nassau to Wilmington 
and back to Nassau. Her papers were all de- 
stroyed before the capture, and her national 
character does not distinctly appear by the evi- 
dence. The only claim is by the master, who 
is a British subject, tor restitution of about 
five thousand dollars in American gold coin, 
which is alleged to be his private property. 
The master's own statements, made in his sev- 
eral afladavits, are not consistent with each 
other; but I am inclined to believe tliat the 
story told in his deposition, before he had tak- 
en counsel, or was likely to see the bearing- of 
the facts upon the law of the case, is true, 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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namely, that the money was, in part, the earn- 
ings of this voyage, and in part savings out of 
former earnings. This is the most favorable 
view, at all events, which the evidence will 
allow me to take of his case. And the ques- 
tion is, how shall the court deal with this cohi 
upon this state of facts? 

It is conceded in the argument for the claim- 
ant that trade with Wilmington was illegal, 
and that any propeity engaged in that trade, 
or any thing which formed a necessary part or 
instiniment of the mercantile adventure, must 
be condemned. But the allegation is, that this 
money was the mere personal and private prop- 
erty of the master, not used nor intended to be 
used in trade; and it is said that neuti-al prop- 
erty, so situated, is not liable to forfeiture. 

In respect to the coin, which was a part of 
the wages for this unfinished illegal voyage, I 
think it must be considered not to come within 
the exception contended for. It is clear that 
the master could not claun his wages here, nor 
his freight; and if his outward freight had 
been paid at Wilmington, and were found on 
board in specie, it must have been condemned. 
And so, of these wages. They were so in- 
volved in the illegal transaction that they must, 
upon the admitted principle, follow the fate of 
Gie ship, cargo, and freight. A somewhat anal- 
ogous point is decided in The Frederick, 5 0. 
Rob. Adm. 8. 

But the exception contended for cannot be 
maintained. The right of a belligerent, who 
has established a lawful and effective blockade, 
is to prevent all intercourse with the blockaded 
port, and not merely the intercourse of traders. 
His object is to shut out all aid and comfort, 
and even all information, every thing which can 
by possibility be turned to the advantage of the 
enemy or to his own injury. The visit of a 
neutral Immigrant vessel, or yacht, or mail car- 
rier, or ship of war, or merchant vessel, are 
all equally illegal, unless with the consent of 
the blockading power, and may be restrained 
by him with such a degree of force, be it more 
or less, as may be necessary under the circum- 
stances. And the violation of this right sub- 
jects private property in general to forfeiture. 
In the ease of a neutral public ship indeed, the 
right of capture may not exist, but this is be- 
cause for wrongs done by public oflScers of a 
^ friendly government, redress is sought directly 
of the government itself, which is presumed not 
to have authorized such acts. Governments 
do not proceed against each other in rem ex- 
cepting when they are at war, or when redress 
has been refused them. But this is a question 
of remedy and of international comitj', and 
does not at all depend upon the fact that the 
public ship is not a trading vessel. 

It is equally true that the persons of neutrals 
are subject only to such restraint as may be 
necessary to prevent the illegal act, or to com- 
pel the presence in the prize courts of impor- 
tant witnesses. But this exemption applies 
alike to traders and to non-traders, and so 
throws no light on the present question. And 
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I thint: the principle is that private property 
which may aid the enemy is presumed to be 
hostile, and this for several reasons: one is, 
because of the very great difficulty attending 
the proof of intent in matters of this kind, and 
the gi'eat opportimity for fraud and deception; 
and again, because the intent of the owner may 
not control the action of the enemy. Thus, if 
contraband of war be taken into the blockaded 
or besieged port, who shall say that it will not 
be at once confiscated and turned to warlike use 
by the besieged? So of a vessel in ballast; 
and so of coin. 

In this case, moreover, the evidence of in- 
tent is entirely insufficient. It is not easy to 
believe that the master would not have used 
the money in trade if he had found a good op- 
portunity to do so: as indeed he did use a part 
of his money to buy cotton, which was on 
board, and for which he makes no daim. 

And it makes no difference that the money 
■^-as actually on its way out from Wilmmgton 
when captured. It is equally liable to forfei- 
ture for having been carried in, the voyage not 
being finished. And the mere bringing out of 
property through the blockade would, no doubt, 
subject it to a like forfeitm:e. See The Rapid, 
8 Cranch [12 U. S.3 lo.l. 

I am not to be understood as deciding that 
the mere personal effects or the pocket-money, 
intended for the subsistence or expenses of the 
owner, whether he be an enemy or a ueuti'al, 
is to be seized. Such is not the law nor the 
usage. In this ease the marshal gave the 
claimant, with the consent of the captors, about 
two hundred dollars out of the sum taken, for 
his expenses. And, as he was detamed here 
for a considerable time, I sliall allow him two 
bundled dollars more. The mle I am intend- 
ing to lay down is, that money as well as other 
property', in amount sufficiently large to be con- 
sidered by the comt, especially if capable of 
being used in trade if occasion occur, and taken 
breaking blockade, is to be deemed hostile, 
without regard to the neuti-ality of its owner, 
or to his actual intent to employ it in trade. It 
is for him to bring himself within any of the 
admitted exceptions, such as a license, &e. 

Although the case was not put on that 
ground, I am aware that courts of prize exer- 
cise great lenity towards masters and seamen; 
and that the private adventure of the master 
has been restored in many eases in which the 
vessel and cargo have been condemned. But 
without examining the limits which ought to 
divide the discretion of the courts from the in- 
dulgence of the captors,— limits which I am in- 
clined to think have been sometimes overstep- 
ped by the former, — it is enough to say that in 
this case the conduct of the master, by the 
false statements which he made to the marshal 
about this matter, by his prevarication in his 
affidavits, but especially by the spoliation of 
the ship's papers, are such, that he cannot 
fairly expect the exercise of the peculiar con- 
sideration in question. 'Decree of condemna- 
tion. 
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In re WANGEKIEN. 

[11 Int. Rev. Rec. 181.] 

District Court, N. D. Ohio. 1870. 

ISTBiiNAt. Revenue— Wholesale Dealers. 

In the section of the act of April 10, 1869 [15 
Stat. 41], defining what constitutes a wholesale 
dealer, the words "live gallons" refer to "wine" 
gallons, and not to "proof" gallons. 

On motion to set aside a verdict rendered 
against A. Wangerien &. Son, of Cleveland,. 
Ohio, in the United States court. 

Geo. Willey, U. S. Dist Atty., for court. 
J. B. IngersoU and John W. Heisley, for de- 
fendants, 

SHERMAN, District Judge. The defend- 
ants, authorized retail dealers in. liquor, were 
indicted for carrying on the business of whole- 
sale dealers in liquor under section 44 of the 
act of July 20, 18G8 [15 Stat. 130], which un- 
IJoses for such offence a fine of not less than 
$1,000 or nciore than $5,000, and imprisonment 
not less than six months nor more than two 
years. "A retail dealer," by this law, "pays 
a special tax of $25, and is defined to be one 
who sells foreign or domestic spirits, wine, 
ale, beer, or other malt liquors, and whose 
annual sales, including aU sales of other mer- 
chandise, do not exceed .?25,000." "A whole- 
sale dealer iu liquor pays a special tax of 
$100, whose annual sales do not exceed §25,- 
000; and if exceeding $25,000. pays in addi- 
tion $10 for eveiy $1,000 of sales of such spir- 
its, wines, or hquors, in excess of $25,000; 
and on other sales shall pay as wholesale 
dealers; and such excess shall be assessed and 
paid in the same manner as required of whole- 
sale dealers. Every person who sells distilled 
spirits, wines, or malt liquors, whose annual 
sales shall exceed $25,000, shall be regarded 
as a wholesale liquor dealer." By this law, 
therefore, one selling $25,000 of liquors paid 
a tax of $25, while one selling one dollar 
in excess of that sum was compelled to pay 
a tax of $100. This bore hard, evidently, up- 
on the wholesale dealer, and for this and oth- 
er reasons the above definitions were changed, 
by the act of April 10, 1809. 

By this act it was provided tliat "every per- 
son who sells foreign or domestic spirits,, 
wines, or malt liquors in quantities of not 
less than fi.ve gallons at the same time, shall 
be regarded as a wholesale liquor dealer," and 
pay a tax of $100. A retail dealer is one who 
sells less than five gallons of the same liquor^ 
and pays $25 tax. Within the above definition 
of a wholesale liquor dealer it was neeessaiy to- 
bring the defendants, to insure a conviction. 
Upon the trial, the government showed a sale- 
of fi.ve wine gallons of whiskey by defend- 
ant, at the same time, to one person, and rest- 
ed. The defendants then offered evidence tend- 
ing to show that said five gallons were below 
proof, and that, therefore, tney had sold less- 
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tli<an five proof gallons, and consequently liad not 
eaiTicd on the business of a wliolesale liquor 
dealer. The court allowed this evidence to go 
to the jury, hut charged that, if five wine gal- 
lons were sold, the offence was proved. The 
jury found the defendants guilty. Thereupon 
they moved for a new trial for alleged error 
in the charge; and the simple question pre- 
sented by the motion is this: Do the words 
"five gallons," in the act of 1S69, mean wine 
or proof gallons? 

The definition of wJiolesale liquor dealers 
and of retail liquor dealers, and the distinc- 
tion between them, from the first revenue law 
in 1862 [12 Sat. 432] down to the act of March 
2, 1S67 [14 Stat. 471], were substantiaUy the 
same as those of the act of 1S69; except that 
the dividing line was three instead of five 
gallons. Congress, having the constitutional 
power to fix the standard of weight and meas- 
ures, has, ill all these as in all later acts, declar- 
ed a proof gallon to be a wine or gauge gallon of 
that alcoholic liquor containing one-half o£ 
its volume of alcohol. This was done to estab- 
lish a basis on measure of taxation, and to com- 
pel an honest payment of that tax by distillers, 
—first and second sections of the act of 1S6S. 
These reasons have no application to, or con- 
nection with, rectifiers, compounders, or deal- 
ers, for though the packages handled by these 
persons must, under heavy penalties, be in- 
spected, gauged, marked, and branded, it is 
for the purpose of preventing fraud by dis- 
tillers, and of tracing fraud where it exists 
back to the manufacturer of the spirits. 

Now, under these former acts prior to March, 
1867, it was universally held by the revenue 
department and by the courts that the "three 
gallons" meant wine gallons, and this was the 
true construction beyond aU doubt No other 
constniction was claimed or acted upon by 
any person. By the first section of the act 
of March 3, 1S65 [13 Stat. 469], the fifty-sixth 
section of the act of June 30, 1864 [13 Stat. 
243],— a section almost precisely like the sec- 
ond section of the act of 1868, by virtue of 
which it is claimed that the court en'ed in its 
charge,— was amended by adding these words: 
"And in all sales of spirits hereafter made, 
where not otherwise specially agreed, a gal- 
lon shall be taken to be a gallon of first proof, 
according to the standai'd set forth and de- 
clared for the inspection and gauging of spir- 
its throughout the United States." There is 
nothing in this amendment certainly which 
changed the existing definition of wholesale 
and retail dealers or changed the dividing line 
between them from three wine gallons to three 
proof gallons, since, among other reasons, that 
would allow parties, by a private agreement, 
to change an act of congress. The object of the 
amendment was probably this: Every reve- 
nue law has levied the tax on spirits upon 
the basis of a proof gallon; that is, every 
wine gallon of spirits less than proof paid a 
tax of the same amount as a wine gallon first 
or full proof. Under the law of 1862 the tax 



was small— twenty cents per gallon. Under 
the law of 1864 thfe tax was raised to two dol- 
lai-s per gallon. Evidently the object of this 
amendment was to allow the tax-payer, who 
paid the same tax of two dollars on a wine 
gallon of spirits forty per cent, below proof 
as on a wine gallon of spirits of fifty per cent, 
or full proof, to sell the same, "if not other- 
wise specially agreed," as a proof gallon and 
for the same price if he could find a purchaser, 
and so to enable the tax-payer and seller to 
pay two dollars on a wine gallon below proof; 
the amendment declared that such a wine 
gallon should, in aU sales, be taken to be a full 
proof gallon. That this fact, in any suit be- 
tween the seller or purchaser, should not be 
disputed or called in question, "unless other- 
wise specially agreed" upon between the par- 
ties. The same amendment was preserved in 
the act of the 13th of July, 1866, § 33 [14 Stat." 
157], together witli the same definition of 
wholesalers and retailers as given in the 'act of 
1862. StiU no one ever claimed or supposed 
that this amendment changed the dividing line 
betAveen wholesalers and retailers from "three 
wine gallons" to "three proof" gallons. In- 
deed, this opinion sprung up after, and be- 
cause the second section of the act of 1868 in 
adopting the same amendment left out th"e 
words "except where not otherwise specially 
agreed," and it sprung up also because the 
scope, meaning, and bearing of this amend- 
ment in the law of 1863 and 1806 were for- 
gotten or not examined. Everyone believed 
that in the phrase selling "three gallons of 
distilled spirits fermented liquors, and wines 
of eveiy kind," under these acts of 1865 and 
1866 the words "three gallons" meant wine 
and not proof gallons. It meant this for the 
simple reason that neither in commerce nor in 
our revenue laws was the term "proof gal- 
lon" ever applied to wines of any kind or 
fermented liquor. 

The definition of wholesalers and retailers, 
given in the law of 1869, considered by itself, 
declares beyond question that the dividing 
fine between them is "five wine gallons," and 
not "proof gallons," and this seems to be ad- 
mitted by counsel, who nevertheless claim that 
these words, when construed with the second 
section of the act of 1868, mean proof gallons. 
Indeed, any other construction of the words 
than wine gallons would be simply to set a 
trap for the ignorant, unwary, and innocent 
dealer. For it requires the possession of, a 
hydrometer, which not one dealer in a thou- 
sand has; of a perfect thermometer, also, to 
measure the proof gallon, or, in other words, 
to arrive 'at and measure with certainty the 
exact quantity below or above five gallons al- 
lowed to be sold by the special tax certificate 
of the retailer or wholesaler; and if by any 
defect in these delicate instruments, or by any 
unskilfulness of the manipulator, a mistalie is 
made, fine and imprisonment might follow. 
Should the retailer sell ten gallons marking 
by his insti'ument 24% proof, he is safely with- 
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in supposed legal limit of less than five proof 
gallons. But slaould a more accurate or per- 
fect instrument make the proof twenty-five 
per cent, he would be liable to a fine of five 
thousand dollars and imprisonment for two 
years; and possibly, in this age of whiskey 
frauds, would be convicted and suffer the 
penalties prescribed. Such a law, or a con- 
struction of any law leading to such conse- 
quences, would be cruel and outrageous. On 
the other hand, congress knew that every fam- 
ily, every liquor dealer, had a wine measure 
of some capacity, a gallon, quart, or pint, using 
which no violation of the law could be com- 
mitted, except purposely. 

If the construction I have indicated by the 
law of 1869 is at variance with the law of 1868, 
we must still give it efeect as the latest dec- 
laration of the legislative will. An examlna- 
'tion of this law shows that it does not sus- 
tain the construction put upon the law of 1869 
by defendant's counsel. Let us examine vari- 
ous sections of this law and see if they indicate 
that the definition in the law of 1869 imports 
proof gallons. Section 1: "There shall be 
levied on evei-y proof-gallon a tax of fifty 
cents, which shall be collected on the whole 
number of wine or gauge gallons when below 
proof, and increased in proportion to the 
strength above proof." Section 19: "The dis- 
tiller shall make true and exact entry of the 
number of gallons distilled, the nujnber of gal- 
lons placed in warehouses and the proof there- 
of," and also "the number of gallons sold or 
removed and the proof thereof." Section 23: 
"All spirits are to be drawn from the receiving 
cistern into casks of not less capacity than 
twenty gallons wine measure." Section 27: 
"Between sun-set and sun-rise no cask con- 
taining more than ten gallons to be removed 
from any place where made or stored." Sec- 
tion 47: "Every package containing not less 
than ten gallons drawn from any other pack- 
age must have the proof marked thereon." 
This would be superfluous if the "ten gallons" 
imported proof -gallons. Section — : "Certain 
persons are forbidden under a penalty of $1,000 
from purchasmg distilled spirits in quantities 
greater than twenty gallons, except from an 
authorized rectifier, compounder, distiller, or 
wholesale dealer in spirits." Each of the per- 
sons so purchasing and so selling must, by 
other sections of the act, enter the quantities 
bought and sold and the proof thereof in a 
book kept for that purpose. These two words, 
"quantities," in different sections, plainly mean 
wine gallons. The retailer is not among the 
excepted persons, and yet should be, if he has 
the right to sell over twenty gallons at a proof 
low enough to make less than five proof gal- 
lons. These quotations and numerous others, 
which might be quoted, plainly show that 
when quantities, or the contents of casks or 
packages, are spoken of in the law, wine gal- 
lons are the ones referred to; that proof gal- 
lons are spoken of only in relation to the rate I 



of taxation; and even in the latter case, by 
the first section, the tax is collected upon the 
wine or gauge gallon. 

Again, one great object of the law of 18(58 
was the prevention of fraud in the collection 
of duties. Eveiy section is carefully drawn to 
effect this purpose. It fixes the size of pack- 
ages for tobacco, snuff, cigars, and whiskey. 
It covers them with brands, stamps, marks, 
and notices, so that any person witnessing a 
sale of any of these articles can know at a 
glance whether a violation of the law has oc- 
curred. This object would be defeated as to 
many provisions relating to distilled spirits, if 
wholesale dealers may sell, as defendants 
claim, a cask of two and one-half gallons, so 
that the spirits are 100 per cent, proof; and 
the retailer a cask of ten gallons of spirits, so 
that they are 26 per cent, below proof. 

I have already observed that the words "five 
gallons" in the definition given by the law of 
1869 mean, looking only to the definition, wine 
gallons. I have already shown that^he con- 
struction of former laws ana the practice un- 
der them, and the general scoj^e and interest 
of the law of 1868, not only are not oppjosed 
to this meaning, but sustain it I will now 
examine the second section of the law of 1868, 
which section, as claimed by defendant's coun- 
sel, makes the "five gallons" in the definition 
mean proof gallons. The first section, after 
levying a tax of fifty cents on each proof gal- 
lon, directs that "it shall be collected on the 
whole number of gauge or wine gallons when 
below proof, and shall be increased, in propor- 
tion, for any greater strength than the strength 
of proof spirit as defined by this act." The 
second section, after declaring that "proof 
spirit shall be that alcoholic Uquor that con- 
tains one-half of its volume of alcohofic spe- 
cific gravity of 79,39 at sixty degrees Fahren- 
heit," adds, our old acquaintance, the amend- 
ment of the act of 1865, in these words: "And 
in all sales of spirits hereafter made, a gallon 
shall be taken to be a gallon of proof spirits 
according to the foregoing standard set forth 
and declared for the inspection and gauging 
of spirits throughout the United States." Had 
the phrase, "unless otherwise specially agreed," 
contained in the foi-mer amendment, been re- 
tained in this, no one would have imagined 
that the five gallons in the definition meant 
five proof gallons, that it compelled us to read 
"five gallons'* when applied to spirits, as five 
proof gallons, and when applied to wine and 
beer, as five wine gallons. But that phrase 
was mere surplusage, since every person could 
legally contract for any degree of proof— as 
he may, for wheat weighing, less or more than 
sixty pounds to the bushel, the standard fixed 
by law— whether the phrase "unless otherwise 
specially agreed" were retained or rejected. 
The amendment imports, in law, the same 
meaning, and establishes the same rule in 
sales without as it does with the phrase. Not 
having changed the meaning of the "three 
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gallons" in the law of 1865, it cannot, then, 
eliange the meaning of "five gallons" in the 
law of 1869. 

Let us analyze the provision, "in all sales 
of spirits, a gallon shall be taken to be." A 
gallon of what? Why, a gallon of spirits. 
What kind of a gallon? Why, certainly a wine 
gallon. The sentence then will read thus: 
'In all Sales of spirits, a wine gallon of spirits 
shall be taken to be a gallon of proof spirits." 
The clear, obvious import and meaning of 
this, is, that wherfe a transaction has no other 
element than the mere sale of five wine gal- 
lons of whiskey, as in this case at the bar, 
they shall be considered and taken to Be 
five proof gallons; and that, too, whether they 
are above or below proof; that throughout the 
United States a wine or gauge gallon of spirits 
sold shall be taken and adjudged to be a proof 
gallon sold; that in a contract for the sale and 
delivery of one hundred gallons of whiskey 
merely, the contract is fulfilled by the deliv- 
ery of one hundred wine gallons above or be- 
low proof, upon which a tax is laid by the first 
section. This provision, so constnied, is in 
accordance with the custom of the trade in 
reference to small quantities. No purchaser 
of a few gallons of whiskey ever inquires about 
the proof. This section, then, for the benefit 
of the distiller obliged to pay the same tax 
upon a gallon below proof as upon a proof gal- 
lon, sanctions the custom of the trade, and 
extends the same to any quantities, iowever 
large. It declares in effect that in any suits 
growing out of such sales where this question, 
is involved, the courts shall allow neither 
buyer nor seller to dispute this fact, this con- 
clusive presumption of law. 

It follows, therefore, not only that this sec- 
tion does not change or modify in any way 
the definition given by the law of 1809, but 
is clearly opposed to the construction claimed 
by defendants' counsel. It shows, clearly, 
too, taken in connection with the first and 
other sections quoted above, that the law of 
1868 made the wine gallon the measure of 
capacity and quantity, and, with a single modi- 
fication, of taxation also. It is apparent from 
all this that the only error committed by the 
court was, after the sale of five wiiis gallons 
had been proven, in allowing evidence to go to 
the jury tending to show that they were not 
proof gallons, the law itself decLiring that in 
such case they should be taken to be proof gal- 
lons. The motion is overruled. 
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(Case No. 47,142) WARBURG 
Case No. 17,14S. 

WARBURG V. MAXWELL. 

[3 Blatchf. 382.] i 

Circuit Court, S. D. New York. Nov. 30, 
1855. 

Customs Duties — Pkotest— Pexaltt — Evidence. 

Where a protest, hy a consignee of goods, 
claimed that they were invoiced at their fair 
market value, and also protested against the 
payment of a penalty for undervaluation, and 
described the goods thus — "these goods con- 
signed to me by the manufacturer thereof, niain- 
taining that they are not liable to a penalty un- 
der the laws, for the reasons stated."— held, that 
the consignee could not, under such protest, 
prove that the goods were owned and imported 
by the manufacturer, and so not liable to the 
penalty. 

This was an action against [Hugh Maxwell] 
the collector of the port of New York, to re- 
cover back an excess of duties and a penalty. 
The jury found a verdict for the plaintifiE [Ed- 
ward Warburg], subject to the opinion of the 
court on a ease. 

John S. McCuUoh, for plaintiff. 
J. Prescott Hall, for defendant 

BETTS, District Judge. This action is 
brought to recover back an excess of duty of 
§52.25, and also an additional duty of $328, 
exacted on an importation of twenty-nine 
cases of sillc from Havre to this port, in Au- 
gust, 1851. The invoice price was raised by 
appraisal 15 per cent, and an additional duty 
of 20 per cent, was imposed. 

The protest claims, that the goods were in- 
voiced at their fair market value at the time 
and place of shipment, and also protests 
against the payment of the penalty imposed 
on "these goods consigned to me by the manu- 
facturer thereof, maintaining that they are 
not liable to a penalty under the laws, for the 
reasons stated." This protest is vitally de- 
fective in not stating that the goods were 
owned and impoi-ted by the manufacturer. 
It affords no distinct notice to the collector 
that the manufactiurer continued to be the 
owner after his consignment. The invoice 
and entiy import the contrary. The manu- 
facturer merely certifies to the invoice, that 
it represents the true market value of the 
goods at the place of shipment; and the plain- 
tiff, on the entry, takes, in his own name, the 
owner's oath, in full. He also takes the "con- 
signee, importer or agent's oath" on the en- 
try, adding thereto, "E. Roth is part owner." 
And it is not asserted by either of these oaths, 
or by the protest, that Roth was the manu- 
facturer of the goods. 

In our opinion, the plaintiff cannot, under 
this protest be allowed to prove that Roth 
was the manufacturer; nor can he avoid the 
payment of the penal duties, on the allegation 
or proof that the goods were owned and im- 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 
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ported by the manufaeturev, without having 
notified the collector of that fact, in the writ- 
ten protest. Judgment for defendant.. 



Case No. 17,143. 

WAKBUIITON et al. v. AKEN et al. 

[1 McLean, 460.] i 

Circuit Court, D. Illinois. June Term, 1839. 

Judgment— CoxcLusiTRN ESS— CoxTiNUANOE— Ab- 
sent "Witness. 

1. A judgment of a court, having jurisdiction 
of the subject matter, is conclusive between the 
parties until reversed or set aside on the ground 
of fraud. 

[Cited in The Acoru, "Case No. 29.] 

2. Where a party moves for a continuance on 
account of absent witnesses, and states what 
he expects to prove by such witnesses, if the 
facts stated would not be admissible in evi- 
dence, the motion must be overruled. 

3. As between parties who enter into a fraud- 
ulent combination against an individual, no re- 
lief will be given, either in a court of law or 
chancery. 

[Cited in Tufts v. Tufts, Case No. 14,233; 

Overshiner v. Wisehart, 59 Fed. 138.] 
[Cited in Fargo v. Ladd, 6 Wis. 118.] 

[This was a suit by Warburton and King 
against Alien and Little. Heard on a motion 
for continuance.] 

Mr. Logan for plaintiffs. 

Mr. Johnston, for defendants. 

McLEAN, Circuit Justice. This action was 
brought on a judgment obtained ui the state of 
Missouri, against the defendants, as the gar- 
nishees of Kemball, against whom an attach- 
ment had been issued. A motion for a con- 
tinuance was made by defendants to take the 
deposition of a witness by whom they expect- 
ed to prove that when the attachment was is- 
sued, at the request of plaintiffs, the defend- 
ants, who live at a considerable distance from 
St. Louis, remained in the city until the at- 
tachment could be issued and served on them 
as garnishees, although they were not indebted 
to the defendant in attachment, which was 
well known to the plaintiffs and admitted by 
them. But that they wished the service to 
be made on the defendants as garnishees, as 
it might induce the defendant in attachment 
to pay the debt. And they promised to give 
the defendants notice, if their attendance 
should be necessary at a subsequent term, 
and assured them that under no circumstan- 
ces should any injury result to them. With 
this understanding the seiviee on the defend- 
ants as garnishees was submitted to, and that 
they heard nothing further from the plain- 
tiffs until a judgment was entered against 
them. And the object of the testimony which 
they wish to take is. to set aside the above 
judgment. 
If the deposition which the defendants desire 



1 [Eeported by Hon. John Mel^^eau, Circuit 
Justice.] 



to take' could not be read, if taken, the motion 
for a contmuance, must be overruled. The 
cpurt before whom the judgment in Missouri 
was obtained, had jurisdiction of the subject 
matter; and the judgment, however erroneous, 
is conclusive on the parties, unless the same 
shall be reversed or set aside on the ground of 
fi-aud. And unless to show fraud, if uadeed 
that could be shown collaterally, the evidence 
on which the judgment was obtained cannot 
be gone into. This court cannot re-ti-y the 
ease which has been heard and adjudged by the 
court m Missouri. The defendants complain 
that they were entrapped by the assurances of 
the plaintiffs, that they would give them no- 
tice, and that under no circumstances should 
they suffer injury. From the statement in 
the affidavit it would appear, that the defend- 
ants entered into a combination with the plain- 
tiffs to give jurisdiction to the court in Mis- 
souri, by consenting to be summoned as gar- 
nishees; although they did not owe the defend- 
ant in attachment a dollar, which was known 
and admitted by the plaintiffs. In so far as 
this proceediDg could affect the interests of the 
defendant in attachment, it was a fi'aud upon 
him. Such a fraud as neither a court of law 
nor chancery would relieve against, as bet^veen 
the parties practising it 

If the defendants can avail themselves of 
any fraudulent acts of the plaintiffs, on the 
proceedings before the Missouri court, relief 
may be sought in a court of dmnceiy. And it 
would seem that an application to chancery 
would be more appropriate for relief, than the 
defence which is attempted to be set up in this 
action. I am satisfied that if the facts which 
the defendants state could be proved by the 
absent witness, they could not be received as 
evidence in the present state of the pleadings 
in this case, and the motion for a continuance 
must, therefore, fail. 

1 Anstr. 8; 2 Saund. PI. & Ev. 29, 30; 2 
Mer. 392, 7; 7 Taunt 97; 3 Yes. & B. 42; 
Doug. 196; Cowp. 727; 1 H. Bl. 75; Starkie, 
247, 250, were cited by the counsel. 

Motion for a continuance overruled and judg- 
ment. 



Case No. 17,144. 

In re WARD et al. 

[2 Flip. 462; i 25 Int. Rev. Rec. 289 ; 8 
Reporter, 130.] 

District Court, W. D. Tennessee. June, 1879. 

pAUTXERSHip — Contract — Lesdeu to Receive 

ISTEUEST IN PrOPO:{TION TO PkOPITS — 

Pbesumi'Tjons of Law. 

Beyond dispute a participation in the profits 
of a business is prima facie strong evidence of 
a partnership in it, but a loan to a person en- 
gaged in trade on condition tliat the lender shall 
recei-p^e a rate of interest in proportion to profits, 
or a share of the profits, does not of itself con- 
stitute the lender a partner, nor does a contract 
to remunerate a servant or agent of a person 

i [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 
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<;ngiiS(?tl in trade by a share of the profits, of 
itself, render such servant or agent liable as a 
partner. 
[Cited in Re Ward, 12 Fed. 326.] , 

In bankruptcy. On iDetition to charge Mrs. 
Margaret Hoist as a partner in the firm of X 
O. Ward & Co. and to adjudicate her a bank- 
rupt. She claims that the facts only show 
that she lent her money on a contract to re- 
ceive one-fourth of the profits as interest on 
the loan. The creditors insist that she was a 
partner in fact, and certainly so as to creditors. 

Vance & Anderson, for creditors. 
Estes & EUett, for defendant. 

HAMJIOND, J. Partnership is a contract of 
two or more persons to place their money, effects, 
labor and slcili, or some or all of them, in lawful 
commerce or business, and to divide the profit 
and bear the loss in certain proportions. '6 Kent. 
Comm. 24. There is no difficulty in the ordinary 
course of business with the case of an actual 
partner, who appears in his character of an 
ostensible partner. The question as to the 
persons on whom the responsibility of partner 
ought to attach in respect to third persons 
arises in the case of dormant partners who 
participate in the profits of the trade and con- 
ceal their names. They are equally liable, 
when discovered, as if their names had ap- 
peared in the firm, and although they were 
•unknown to be partnei's at the time of the 
creation of the debt. 3 Kent, Comm. 31. A 
partnership inter sese— that is, in relation to 
the persons engaged as between each other- 
can commence only by the voluntary contract 
of the parties, expressed in their agreement, 
or implied from their dealings with each oth- 
er and the outside world. 43 Mo. 391. But 
parties as to third persons, and sometimes 
even as between themselves, may become 
l)artners by the legal effect of their agreement, 
or of their acts and dealings, although they 
may not be aware of such legal effect, and 
may not believe themselves partners and may 
deny it. 31 Vt. 395. 

It is urged by the creditors in this ease that 
the simple fact that Mrs. Hoist participated 
in the profits makes her, by operation of law 
a sharer in the losses and liable for debts, and 
that every one who has a shai-e in the profits 
ought to bear his share of the losses. 1 Smith, 
Lead. Cas. 381. 

An agreement between persons to share in 
certain proportions of the profits of a business 
does not necessarily make them partners as 
to each other under circumstances which cer- 
tainly do render tliem liable as such to third 
persons. The Crusader [Case No. 3,456]. The 
rule of law formerly prevailing, that partici- 
pation in the net profits of a business made 
the participant liable absolutely to third per- 
sons as a partner, has certainly been greatly 
modified in England and in this coTintry. S3 
Pa. St. 200. We have been favored by learn- 
ed counsel with arguments on both sides. 



based upon a reference to the authorities on 
this question. And our supreme court say 
that "it must be confessed that some of the 
discriminations, where profits are used as 
compensation for definite services, are veiy 
nice." 22 Wall. [80 XJ. S.] 119. And I may 
add in the language of Lord Eldon, that the 
distinctions are so thin that they have proved 
pei-plexing and unsatisfactory. 17 Ves. 403. 
Distinctions based on the difference tetween 
net and gross profits, whether the parties have 
a lien or only may look to the fund, whether 
entitled to an account, whether they share as 
principal owners or not, whether liable on the 
doctrine of agency, etc., have all been, I find, 
quite as useless to all other judges who have, 
in the conflict of eases, searched for the prin- 
ciple, as they are to us here now. 3 Kent, 
Comm. 25, note 1, and also same note on page 
22 (bottom), 12th Ed. It will be thus seen 
that the conflict of cases is so great that, in 
the absence of controlling authority, a court 
may support either view with the most re- 
spectable judicial opinion. 

I find that the peri)lexit5' grows out of an 
attempt to gauge and measure by tests each 
case so as to determine by a rule, whether as 
a matter of law, the partnership exists irre- 
spective of the fact itself; and the solution 
to be to treat the case as presenting to the* 
court and the juiy the question as one of fact, 
and this rule of the common law as one of evi- 
dence, more or less decisive according to the 
circumstances of each case and not of itself 
conclusive. 

I adopt Judge Deady's explanation of the 
rulings of the supreme court in Berthold v.. 
Goldsmith, 24 How. [65 U. S.] 537, in his opin- 
ion in Re Francis [Case No. 5,031], in a case 
very much like this, and agree with him that, 
the old rule of the common law that a partici- 
pation in the profits is ipso facto conclusive 
of a partnership, is not the established rule of 
the supreme court of the United States. I 
doubt if it is or ever was the established rule 
in England. The conflict was as great there 
as here. It was modified, if not abrogated, 
by the house of lords in the great casc of Hick- 
man V. Cox, 91 E. C. L. 523, in the year 1S60, 
which established the rule that the participa- 
tion of profits does not necessarily in all eases 
and under all circumstances establish a part- 
nership, but is treated as evidence, more or 
less cogent, according to circumstances, of a 
partnership. 

The English parhameut, about 1866, passed 
an act to cure the conflict and establish the 
above rule, and so did the legislature of Penn- 
sylvania about 1870. These acts declare what I 
believe to be the better principle supported by 
the best considered cases, namely: That a loan 
to a person engaged in trade providing that the 
lender shall receive a rate of interest in pro- 
portion to profits, or a share of the profits, 
shall not of itself constitute the lender a 
partner; nor shall a contract to remunerate a . 
servant or agent of a person engaged in trade 
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by a share of the profits of itself render such 
servant or agent liable as a partner. This is 
also the mle in Tennessee. 5 Sneed, 726; 12 
Heisk. 615; 1 Baxt. 108. Read, as to strength 
of presumption, 37 Conn. 260. But, notwith- 
standing these exceptions, Tve think the gen- 
eral rule remains beyond dispute, that partici- 
pation in the profits of a business is prima 
facie strong evidence of a partnership in it. 

_ There was a verdict for the creditors, and mo- 
tion for a new trial overruled. 

[See 12 Fed. 325.] 



Case No. 17,145. 

In re "WARD. 

[9 N. B. R. 349.] i 

• District Court, B. D". Michigan. 1874. 

Bankruptcy — Attachments — Allowance of 
Costs — Expenses of Ckeditoks. 

1. tinder the statutes of Michigan, an attach- 
ing creditor acquires a lien upon the property 
attached, for both his debt and his costs; but 
those statutes make no provision for the reten- 
tion of any lien for either, in case his attach- 
ment is dissolved, neither in favor of the plain- 
tiff in the attachment, nor the officer who makes 
the levy, and no such provision is found in the 
bankrupt law. 

2. In all cases where it appears that attach- 
ment proceedings were not instituted with a 
view of obtaining a preference, but were mere- 
ly auxiliary to bankruptcy proceedings, and so 
for the benefit of all the creditors, the costs 
and expenses of such attachment proceedings 
will be allowed. 

[Cited in Re Hatje, Case No. 6,215.] 

3. The omission of the attachment creditors 
to commence proceedings in bankruptcy is not 
sufficient to rebut the positive averment in the 
petition that the attachment proceedings were 
not taken to defeat the operation of the bank- 
rupt act [of 1867 (14 Stat. 517)]. 

4. Expenses of creditors in attending first 
meeting of creditors must be disallowed; like- 
wise the charges of a deputy sheriff for attempt- 
ing to arrest the debtor, because there was noth- 
ing in the evidence to show its necessity, or that 
it resulted in any benefit to the estate. 

On the petition of James McDonnell, Charles 
P. Burrell and Henry Gallagher, comprising 
the firm of McDonnell, Burrell & Co., attaching 
creditors, for the allowance of the costs and 
expenses of their attachment proceedings. The 
grounds of the application are: (1) That the 
attachment proceedings were not for the pur- 
pose or in the prosecution of an attempt to- 
defeat the provisions or operation of the bank- 
rupt act; but, on the contrary, were for the 
purpose of securing the assets of the bankrupt 
[George S. Ward] for the benefit of all the 
creditors under the provision of the act. (2) 
That the same operated beneficially to the es- 
tate, and secured to the creditors the only 
property realized to the estate. (3) That a 
vaUd lien for said costs and expenses was ac- 
quired by the said attaching creditoi*s, upon 
the property attached, by the laws of Michigan. 

1 [Reprinted by permission.] 



(4) That the property attached was promptly 
surrendered by the sheriff to the messenger 
and to the assignee, by direction of petitioners, 
with the understanding that petitioners' claim, 
for said costs and disbursements, should be 
referred to the court for allowance, if just, 
(o) That more than four-fifths of all the cred- 
itors in amount have consented to and req.uest- 
ed the allowance of the claim. (6) That said 
claim is a just and proper charge against the 
estate. 

On filing the petition an order was made re- 
quiring the assignee to show cause why the 
same should not be allowed. On the return 
day of the order the assignee appeared, but 
put in no answer to the petition. The facts 
alleged in the petition, therefore, stand undis- 
puted, and, the same being duly vei'ifled, must 
be taken as true. Subsequently, however, the 
matter having been held under advisement by 
the court, the assignee handed to the judge the 
following objections, in writing, to the grant- 
ing of the petition: (1) That the said attaching 
creditors are not the petitioning creditors up- 
on whose petition the said George S. Ward 
was adjudicated a bankrupt, ana that the facts 
stated in their petition do not show any reason 
or excuse for not commencing proceedings in 
banlcruptcy themselves. (2) That the claim is 
lai'ge and in many respects extraordinary. 
The two attachments sued out— one in this 
state and one in New York— amounted to noth- 
ing, because the first w^as dissolved by the 
adjudication, and the other was a nullity, be- 
cause sued out after the petition for adjudica- 
tion was filed. (3) That one C. A. Holmes, an 
under-sheriff of Saginaw county, has present- 
ed to the assignee a claim for one hundred 
and forty dollars, growing out of the attach- 
ment proceedings in this state, in addition to 
petitioners' claim. (4) Denies that he has 
admitted the equity of, or has consented to, 
the allowance of petitioners' claim. (5) Ob- 
jects to the allowance of the item in petition- 
ers' claim for forty dollars for expenses of 
"Burrell to Detroit in appointment of as- 
signee." (6) That the law does not contem- 
plate the allowance of such an account or 
claim. (7) That the decisions of the United 
States courts and of this court are against 
it. (8) Denies that any lien accrued to peti- 
tioners for said costs and expenses enforceable 
in -this court 

In suppoit of the petition the following are 
cited: In re Houseberger [Case No. 6,734]; 
Gardner v. Cook [Id. 5,226]; 2 Comp. Laws 
Mich. §§ 6402, 6405, 6406, 6435. 

And in support of the assignee's objections, 
the following: Section 28 of the bankrupt act; 
Zeiber v. Hill [Case No. 18,206]; In re Archen- 
brown [Id. 503]; Gardner y. Cook [supra]. 

D. B. & H. M. Duffield, for petitioners. 
F. G. Russell, assignee, in person, opposed 

LONGYBAR, District Judge. I shall not 
take up the grounds of the petition nor the as- 
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signee's objections in the order in which they 
are stated, but they will all be disposed of in 
the course of the opinion. 

First. As to the question of lien by an at- 
tachment creditor, for his costs and. disburse- 
ments. Under the statutes of ^Michigan an at- 
taching creditor acquires a lien upon the prop- 
erty attached, for both his debt and his costs. 
Those statutes, however, create no different or 
more extended lien in regard to the costs than 
in regard to the debt, and make no provision 
for the retention of any lien for either, in ease 
the attachment is dissolved, neither in favor of 
tlie plaintiff in the attachment nor of the offi- 
cer who makes the levy. And no such provi- 
sion is foimd in the banknipt law. Therefore, 
the lien for the debt and for the costs, being 
precisely the same in all respects in regard to 
the means by which it is acquired" and the 
tenure by which it is held, when, such lien 
ceases by reason of the dissolution of the at- 
tachment, as to the one, it must necessarily 
cease as to the other. " That it. ceases as to 
the debt, in case of dissolution, by operation of 
the bankruptcy act, there is, and can be, no 
question; from which it follows that the lien 
also ceases," as to the costs. This disposes of 
petitioners' third ground of claim. The rights 
of the officer making the attachment are at 
most no greater than those of the attaching 
creditor. In fact, I find nothing in the stat- 
utes of Michigan conferring upon him in such 
eases any specific lien in any event. But with- 
out discussing or deciding that question here it 
Is sufficient to say, that in case of dissolution 
of any attachment by operation of the bank- 
rupt law, the officer making the attachment 
has no lien whatever for his costs and disburse- 
ments. In such case he must look to the plain- 
tifE m attachment alone for the same, and in 
no case can he withhold the propertj^ from the 
messenger or assignee of this court on account 
of the same; nor has he the legal right, in any 
event, to look to. the assignee or to the assets 
in this court for the same. There may be pe- 
culuar circumstances imdei" which the court 
might du:ect such officer to be paid his costs 
and disbursements out of the assets, but. no 
such question is presented here. This disposes 
of the assignee's third objection. 

Second. But it does not, necessarily follow 
that because there is no lien the court may not 
allow petitioners' claim. In all cases where it 
appeal's that attachment proceedings were not 
instituted with a view of obtaining a prefer- 
ence, but, on the contrary, were merely auxil- 
iary to bankruptcy proceedings in view, and so 
for the benefit of all the creditors, the costs 
and expenses of such attachment proceedings 
will be allowed for the same reasons and in the 
like cases as the costs and expenses of peti- 
tioning creditors are allowed. Perhaps, on ac- 
count of distance from the bankruptcy court, 
proceedings by attachment may be the only 
means by which the property of a fraudulent 
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debtor may be secured and retained or brought 
within the reach of that court. In such cases, 
and when the attachment proceedings are 
prosecuted for that purpose, a claim by the at- 
taching creditors to be reimbursed out of the 
property thus secured is highly meritorious, 
and will always be allowed. Although not 
stated in so specific terms as could be desired, 
yet taken together, such I understand to be the 
basis of the present claun; and upon that basis, 
and that alone, the claim must be allowed, if 
at all. 

It is objected that the petitioners hereui were 
not the petitionmg creditors for adjudication of 
banki'uptey. It is true that fact is prima facie 
against them; but it is to be observed that only 
nine days elapsed between the commencement 
of their chase after the property under the at- 
tachments and the filing of the petition for ad- 
judication; that the chase continued during 
nearly, if not quite all, that time, and extended 
to a distant point in another state; and that 
the last of the property secured was in fact 
not secined until after the petition for adjudi- 
cation was filed; and that tlie petitioning cred- 
itors themselves acknowledge the justice of the 
claim and have joined with other creditors— in 
all representing more than four-fifths in amount 
of all the creditors— in a written request to the 
court to allow the daim. 

Under all the circumstances I think the omis- 
sion of petitioners to commence proceedings in 
bankruptcy until such pioceedmgs had been 
commenced by another creditor, was not unrea- 
sonable; at all events it is not sufficient to re- 
but the positive avennent sworn to in the peti- 
tion, and not denied, that the attachment pro- 
ceedings were not taken to defeat the opera- 
tion of the bankrupt act. 

The claim is also highly meritorious on an- 
other ground. It is evident that the attach- 
ment proceedings resulted in securing to the 
creditors aU the assets that have come to the 
estate, and that without those proceedings it is 
highly probable that nothing whatever would 
have been secured. Without gomg into an 
analysis of the decisions to which the attention 
of the court has been called, it is sufficient to 
say that I have examined them and find noth- 
ing necessarily in conflict with the views here- 
in expressed. 

Two of the items of the claim, viz. : "July 31, 
Burrell to Detroit in appointment of assignee, 
forty dollars," and "June 24, G. A. Holmes, 
under-sheriff, m effort to arrest Ward, fifty 
dollars," must be disallowed. The first, be- 
cause expenses of creditors in attending meet- 
' ings of creditors to vote for assignee, or other- 
wise, are not allowed; and the other, because 
there is no showing of its necessity, or that it 
resulted in any benefit to the estate. 

Deducting these items, the balance of the 
claim is five hundred and ten dollars and fifty- 
eight cents, at which amount it must be al- 
lowed. Ordered accordingly. 
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Case No. 17,146. 

WARD et al. t. AMORY et al. 

[1 Cart 419.] 1 

Circuit Court, D. Massaehusetts. Oct. Term, 
1853. 

(,'oxsTiiucTio>: OF "Will— Express Lisiitatioxs — 
PowEKS— Estate of Tjiustees— IIule in Shel- 
ley's Case— Husband and Wife — Equitable 
Settlement. 

1. An express limitation in a bequest or de- 
vise, should not be held to be controlled by im- 
plications drawn from other provisions in the 
will, if the latter, by any fair intendment, can 
be reconciled with the former. 

[Cited in Stuart v. Walker, 72 Me. 154.] 

2. A power of disposal by will, does not en- 
large an interest in the donee of the power, be- 
yond what is expressly limited. 

^ [Cited in Burleigh v. Clough, 52 N. H. 277.] 

3. The quantity of estate taken by trustees 
depends on the purposes of the trust. 

4. A devise of a fee to trustees and their heirs, 
with authority to sell, is tonsistent with an ex- 
ecutory bequest of the fee to others, after a life 
estate. 

5. The rule in Shelley's Case is not applicable 
to a devise of an equitable estate for life to the 
ancestor, and a legal estate, after the termina- 
tion of the life estate, to the heirs. 

6. On a bill by husband and wife, to recover 
property of the wife, the court directs a set- 
tlement on the wife, unless satisfied, upon a sep- 
arate examination of the wife, that it is volun- 
tarily waived. 

Thig was a bill in equity to enforce the trusts 
of the win of Mrs. Sarah W. Sullivan. The 
bill was filed by [Olivia B. Ward and others] 
three married daughters, and one unmarried 
daughter, of the testatrix, (the former sumg 
by their next friends, their husbands being 
also complainants,) the two surviving sons of 
the testati'ix, (one son, Jolm T. S. Sullivan, 
named in the will, having died in the lifetime 
of the testatrix,) and Anne Stewart Newton, 
a granddauijhter of the testatrix,, who, being 
a minor, also sues by her next friend, against 
Jtmies S. Amory and Stephen H. Perkins, the 
trustees named in the will. The questions 
raised, and the clauses in the will giving rise 
to them, are stated in the opinion of the court 

CURTIS, Circuit Justice. The complainants 
allege, that by the will of Mi-s. Sullivan, they 
have severally become equitably entitled to 
certain real and personal estate, now held in 
trust by the respondents, and they pray to 
have those trusts executed, and the legal title 
to the property conveyed to them. The trus- 
tees claim no beneficial interest in the prop- 
erty for themselves, but they deny the titles, 
which the complainants assert in their hill. 
The principal question is, whether by the will, 
the complainants acquired the titles on which 
they now rely. 

The clauses in the will, having a material 
bearing on this question, are as follows: "And 
I do now, therefore, hereby devise and be- 



1 [Reported by Hon. B. R. Cm-tis,* Circuit 
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queathe as weU the said estate of my late 
husband, now in trust, as aforesaid, as all 
other property, real, personal and mixed, to 
which I have any title in my own right, how- 
ever derived to me, and of which I may die 
seis«d or possessed, or may rightfully claim, 
to James S, Amory, of said Boston, and Ste- 
phen H. Perkins, of Brookline, in the county 
of Norfolk, and commonwealth aforesaid, mer- 
chants, to them and to their heirs and assigns, 
and to the survivor of them, and to the heirs 
and assigns of such survivor, and to such suc- 
cessor or successors as the judge of probate 
may appoint, hereby requesting said judge of 
probate to make appointments ' as vacancies 
may occur, so that the trust herem provided 
for may be duly executed. This bequest and 
devise to said James S. Amory and Stephen 
H. Perkins, is in trust nevertheless to them, 
their successors and assigns, for the following 
purposes, viz.: Kirst. To pay my just debts. 
Second. After providing for all costs and 
charges of executing t^is trust my will is that 
the residue of the estate be divided into eight 
equal shares, and that the income or interest 
of one share be paid to my son James S, 
SulUvan, and to each of my two sons, John T. 
S. Sullivan and Meredith Sullivan, jmd to my 
four daughters, Sarah V>^. Oakey, Olivia B. 
AVard, Marianne A. Schley, and Hepsebah S. 
Sullivan, each the income of one share, and- 
to Anne Stewart Newton, my grandchild, like- 
wise the interest or income of one share dur- 
ing the respective lives of all my said sons and 
daughters, and of my said granddaughter. 
And as to the share of the estate, to the in- 
come of which, as above provided, my children 
are to be entitled respectively, my will further 
is, that in ease any one or more of them die 
before me, their heirs at law shall respectively 
be entitled to have and receive the portion or 
portions of income that would have come to 
such sons or daughters, or to my granddaugh- 
ter, had they suivived me, and to the portion 
of the principal that would come to thern in 
like manner. And such of my said sons "and 
daughters as smvive me and my granddaugh- 
ter, (the coverture of the daughters, and grand- 
daughter, if they are married, notwitlistand- 
ing,) shall have power to dispose of their in- 
terest in the estate by will as they see fit. And 
if one or more of them die intestate, their 
share of the estate shall go to their heirs at 
law respectively. Provided always, that none 
but Anne Stewart Newton's maternal rela- 
tions shall be recognized as heirs at law, or 
be considered as capable of taking under this 
wni. And as to the shares tn the estate which 
are to go to my daughters and gi-anddaughter, 
as above provided, my will is, that they be 
considered their separate property, and free 
from all liability under any contracts of their 
husbands respectively, or their creditors, that 
is, the creditors of ttieir husbands (their cov- 
erture notwithstanding.) Third. I do hereby 
authorize and empower James S. Amoiy and 
Stephen H. Perkins, before named, their as- 
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soeiates, and any future trustee, or their suc- 
cessors as aforesaid, to make and execute any 
deed or deeds of the real estate held by them 
lUjder this tiust and to convey the same for any 
consideration "which they may thinlv proper, 
■and in as iull and ample a manner as I could 
do myself. And I do authorize and empower 
them to alien, sell, convey, and change and 
reinvest any personal estate of which they 
«hall become possessed as trustees under this 
instrument, at their discretion; each one be- 
ing responsible for his own acts only, and not 
for the acts of any other trustee, and I desire 
that no bonds be required at the probate ofla.ce, 
of my trustees above named. Fourth. Having 
entire confidence in said James S. Amory and 
Stephen H. Perliins, I do hereby malie them 
joint executors of this wiU, as well as trus- 
tees, and I request them to accept the trust, 
inasmuch as I shall feel that I shall have 
done the last service in my power for my fam- 
ily, if they will talie upon themselves this trust 
and the execution thereof. In witness, &c., 
this 28th of September, 1848." 

The complainants allege that the fee-sunple 
in the really, and the whole equitable inter- 
est in the pei-sonalty, passed to them; and this 
upon two grounds: First: because such ap- 
pears to have been the intention of the tes- 
tatrix, as gathered from the whole of her 
will. Second: because, so far as respects the 
realty, the rule in Shelley's Case gives the fee- 
simple to them, as the first" takers 6f an estate 
of freehold, to whose heii-s the remainder is 
limited. 

The first of these grounds raises a question 
of construction; the second depends on he 
applicability to this case of a well-known rule 
of law, which operates, if af all, wholly irre- 
spective of the intent of the testatrix. Upon 
the first of these inquiries, it is clear, that, 
by the second clause of the will, the testatrix 
has expressly given to her grandchild, and to 
each of her children, a life estate; but it has 
been ingeniously and learnedly argued that 
the words, "during the respective lives of all 
my said sons and daughters, and of my grand- 
daughter," are controlled by subsequent pro- 
visions of tlie will, showing an intent to de- 
vise and bequeathe to them the fee-simple of 
the realty and the principal of the personalty. 
It is necessary to distinguish the realty fi-om 
the personalty, because different rules are ap- 
plicable to each. Where the interest or in- 
come of a fund is bequeathed through a tms- 
tee, or du-ectly to the legatee, without any 
words limiting the donation of the trust, or 
the enjoyment by the legatee, the principal is 
regarded as bequeathed to him. Philipps v. 
Chamberlaine, 4 Ves. 51; Haig v. Swiney, 1 
Sim. & S. 487; Hawkins v. Hawkins, 7 Sim. 
178; Clarke v. Gould, Id. 197; Earl v. Grim, 
1 Johns. Ch. 494, But if it appears from the 
context, that only the produce of the fund 
was mtended for the legatee, the principal 
does not pass; and one mode in which this 
may appear is the insertion of words limiting 
the duration of the tmst, through wliieh alone ' 



the legatee is to take. Cooke v. Bowler, 2 
Keen, 54; Scott v. Earl of Scarborough, 1 
Beav. 154; Clowes v. Clowes, 9 Sun, 403; 2 
Hop. Leg. 1477, and cases there cited. In 
this wiU, there are not only the express words 
confining the interest of the legatees in their in- 
come to their lives, but there is no provision 
for extending the duration of the trust, through 
which they are to take, beyond their lives; 
no duty being imposed on the trustee to re- 
ceive the income, or pay it to any one, after 
the decease of the legatees. Standing alone, 
therefore, there would seem to be no doubt 
that this clause in the will would not bequeathe 
the capital or principal to the legatees, but on- 
ly the income during their lives. Indeed, this 
has not been questioned by the complainants' 
counsel; but he correctly argues that we must 
look at the whole will, and he insists that oth- 
er parts of it are suflicient to control this 
clause, and to show that the testatrix really 
intended to give the wliole fund. 

There is one general observation, which I 
tliink entitled to weight; in construing a will, 
so inartificially drawn as this is, it is unsafe 
to set aside the express lerms employed by 
the testati'ix in the veiy clause in which the 
bequest is made, because it is found not easily 
reconciled, or perhaps not completely recon- 
cilable with language used in other parts of 
the instrument. It maj-^ reasonably be as- 
sumed, .that when the testati-ix made the pro- 
vision that her children should take the in- 
come through trustees during their lives, she 
was aware of the effect of the terms she em- 
ployed, and intended what she there express- 
ed; while in making other provisions subsid- 
iary to this bequest, she might be inattentive 
to the effect of her language upon the bequest 
already made, and Avhieh may be supposed in 
some degree to have passed out of her view; 
and, therefore, when an intent has been once 
clearly expressed in a will, and the insti-u- 
ment then goes on to deal with other subjects, 
this clear intent should prevail, unless it is 
plainly modified or controlled by what is sub- 
sequently said. In this case, it is argued that 
the power of disposal by will, shows clearly 
the testatrix meant to bequeathe, not the in- 
come merely, for life, but the whole fund. 
The power is in these words: "And such of 
my said sons and daughters as survive me, 
and my granddaughter, (the coverture of the 
daughters and granddaughter, if they are 
married, notwithstanding,) shall have power 
to dispose of their interest in tlie estate by 
will as they see fit; and if one or more of 
them die intestate, their share of the estate 
shall go to their heirs at law respectively." 
That a power of disposal by will does not, of 
itself, enlarge a limited interest, is well set- 
tled. A bequest to A for life, and after his 
deatli to such person as he may appoint, by 
will, to receive the same, gives only a life es- 
tate to A, and no one can claim through him, 
save by an execution of the power. Croft v. 
Slee, 4 Ves. 60; Nannock v. Horton, 7 Ves. 
391; Bradley v. Wesicott, 13 Ves. 445. 
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But it is insisted that the testatrix speaks 
of what is to he devised by the children, as 
their interest ia the estate, and what is to be 
inherited as their share of the estate; and that 
this necessarily implies that the interest of 
each child was not to be limited to his or her 
life. This argument must be admitted to have 
much weight, but when examined by all the 
lights gained fx*om the whole of the will, it 
is not decisive. The testatrix had previously 
directed that her estate should be divided "in- 
to eight equal shares, and that the income 
or interest of one share should be paid to each 
of her children and her grandchild, during 
their respective lives." She is now providing 
further, that each may dispose, by will, of that 
share which had been set apart for his or her 
use, and, failing to make a will, that it should 
go to his or her heirs at law. Apparently 
she eonsidei-ed each of these shares as so be- 
queathed that it might be spoken of as the 
share of the child to whose use it was devoted 
during life, at whose disposal, by will, it was 
left, and to whose heirs it was to go in. ease of 
intestacy. And she uses the words, "their In- 
terest in the estate," as synonymous with "the 
shares in the estate set apart for their use." 
In the very next clause this is apparent; for 
she there uses the phrase, "and as to the shares 
in the estate, which are to go to my daugh- 
ters and granddaughter, as above provided," 
&e. Now, the manner in which those shares 
were to go to them, "as above provided," was 
for life; so that the testatrix here uses the 
words, "the shares in the estate which are to 
go to my daughters," simply -as indicating 
the shares set apart for their respective use. 
A few sentences above, she said, "and as to 
the share of the estate to the income of whicli, 
as above provided, my children are to be on- 
titled respectively," &c. Here she has insert- 
ed the full and accurate description of the 
subject. In the other clauses, she describes 
more loosely and inaccurately; but it is appa- 
rent she all along refers to the same subject. 
It is true, that if a power of disposal by will, 
annexed to an express estate for life, with a 
remainder, in case of intestacy, to the heirs 
of the first legatee, would amount to a gift of 
the whole fund, this will must so operate; for 
all these thmgs the testatrix undoubtedly in- 
tended. But it has been already stated that the 
power does not enlarge the interest, and it 
is clear the heirs at law may take personalty 
as purchasers, if the testatrix so intended. 
That she did so intend in this case, appears not 
merely from the express limitation for life, and 
the gift to the heirs in remainder, but from 
another clause, which necessarily depends al- 
together upon the heirs taking as purchasers 
by way of remainder. That clause is: "Provid- 
ed always, that none but Anne Stewart New- 
ton's maternal relations shall be recognized 
as heirs at law, or be considered as capable 
of taking under this will." I do not attach 
vei-y great importance to the concluding words,-, 
though they indicate that the testatrix under- 
stood the heirs were to take under her will, 



and not by descent or the statute of distribu- 
tions; but it is plain that the whole clause must 
be stricken out of the will, as inoperative, if 
the heirs do take by descent or from the ances- 
tor, for, in that case, all who are by law en- 
titled, must so take. To strike this clause out 
of the will, would be a far graver thing tlian 
to put on the words, "their interest in the es- 
tate," an interpretation which, thougn not c\ju- 
sistent with their natural meaning, does no vio- 
lence to what may be fairly considered the 
sense in which they were used. What is said 
above applies also to the language of the codi- 
cil, upon which some reliance was placed, and 
it needs no further comment, ily opinion is, 
that the children and gi-andchild took only an 
equitable interest in the income of their re- 
spective shares during life. 

As to the realty, the intent of the testati'ix 
was the same as in respect to the personalty, 
and there is no rule of law to prevent the exe- 
cution of that intent unless the rule in Shel- 
ley's Case is applicable. To decide this ques- 
tion, it is necessary first to deteiTuine what es- 
tates are devised by this will. It is a settled 
rule, that trustees take and hold under a will 
just that quantity of interest necessary to en- 
able them to discharge the duties of their tmst. 
Neilson v. Lagow, 12 How. [53 U. S.] OS; Web- 
ster V. Cooper, 14 How. [55 U. S.] 490. To 
these ti'ustees and their heirs, the real prop- 
erty is devised in trust: 1. To pay debts. 2. 
To divide the whole property, real and per- 
sonal, into shares. 3. To pay the income of 
each share, after deducting the expenses, &c., 
to a child or gi-andchild for life. 4. By a clear 
implication, though it is not expressed, to hold 
to the use of the appointees by will of such 
child; and, in default of any appontment, to 
the use of its heirs at law. 

From this view of the purposes of the tmst, 
there can be no doubt that the legal estate in 
each child, during the life of that child, was in 
the trustees. See Mr. Jarman's note to 1 
Pow. Dev. 221. And it is equally clear, that 
independent of the power of sale in the trus- 
tees, which will presently be noticed, the ap- 
pointees or heirs, as the case may be, would 
take a legal estate by way of executory de- 
vise. Nor is the power of sale in the ti-ustees 
inconsistent with this; because, though tlie 
power implies that the trustees have a fee- 
simple vested in them, and may sell and con- 
vey one, and thus defeat the executory estates 
in the particular land sold, yet there is no dif- 
ficulty in substituting one fee for another by 
way of executory devise, or in making tliis 
substitution depend upon such contingencies 
as are provided for in this will. So that though 
a fee-simple is actually given to, and is to be 
held by, the trustees, as long as the ti'ust con- 
tinues, if no sale be made, and though it is 
contingent whether appointees or heirs are to 
take, yet, where the ti-ust is fully performed, 
and the contingency is determined, the ap- 
pointees or the heirs will take at once a legal 
estate in fee-simple, as purchasers under the 
will, by way of executory devise, the limita- 
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tions being in effect to Amory and Perkins 
in fee, provided that if tliey sliall not liave 
sold tlie land before tlie death of the child 
or grandchild, then it is to go to the appointees 
or heirs of that child or grandchild in fee. See 
1 Pow. Dev. 187. And it is not material wheth- 
er this estate is talten by the appointees or 
heirs by way of a shifting or springing use, 
the fee beUig in the trustees to serve that use, 
or by way of executory devise by force of the 
statute of wills, for in either event it is a le- 
gal estate in fee-simple. It follows that the 
rule in Shelley's Case is not applicable to this 
will; because the estate limited by it to the an- 
cestor is an equitable estate for life, and the 
estate limited to the heir is a legal estate in 
fee. "It frequently happens," says Mr. Powell 
(Pow. Dev. 432), "that a testator devises lands 
in trust for a person for life, and after his 
death for the heirs of his body, but gives the 
trustees some office in regard to the tenant 
for life, that causes them to retain the legal 
estate in respect of his interest, but which, be- 
ing confined- to the estate for life, does not 
prevent the limitation to tlie heirs of the body 
from being vested in tliem. In such cases, 
they take as purchasei-s." See tlie cases cited 
by him ia loco, and in volume 1, p. 221, note. 
Playford v. Hoare, 3 Younge & .1. 175; 6 
Greeul. Cruise, 312. 

But there are other reasons why the rule in 
Shelley's Case is not applicable to this will. If, 
as is mentioned by the complainants, the provi- 
sion of the will, that none but Anne Stewart 
Newton's maternal relations shall be decreed 
heirs at law, so as to take under the will, ap- 
plies not to the heirs of the granddaughter 
alone, but to the heirs of all tlie children, then 
the limitation is not to the heirs at law, but 
only to a particular class of heirs; and as the 
same persons are not to talte, upon whom the 
law would cast the inheritance, the limitation 
is not within the rule in Shelley's Case. Web- 
ster V. Cooper, 14 How. [55 U. S.] 488. I do 
not mean to decide the question whether this 
is the true intei-pretation of the will, because 
parties not before the court may be interested 
in it, and I do not deem it essential to the case 
to decide it. But I take it as the interpreta- 
tion asserted by the complainants themseir^is; 
and, if correct, it destroys this gi'ound of their 
claim. But independently of this, I am of 
opinion, that the statute of Massachusetts gov- 
erns this case. That statute is as follows: 
"Where lands are given by deed or will to any 
person for life, and after his death to his heirs 
in fee, or by words to that effect, the convey- 
ance shall be constmed to vest an estate for life 
only in such taker, and a remainder in fee- 
shnple in his heirs." Rev. St. e. 59, § 9. 

Two reasons are assigned why this statute 
does not include this case. First, that a power 
of disposal by will is given to the ancestor. 
Second, that a power of sale is given to the 
trustees. But the mere existence of these pow- 
ers does not prevent the limitation to the heirs 
j&om taking effect Notwithstanding their ex- 
istence, there is still a limitation to one person j 



for Ufe, and after his death, to his heirs in fee. 
If thei'e were not, there would be no ground to 
maintain that the rule in Shelley's Case was 
applicable; for the only reason why this case is 
said to be within that rule is, that the will gives 
the remainder in fee to the heirs of the ances- 
tor to whom a life estate is given; and if so, 
the case is within the words of the statute. A 
power, given either to the tenant for hfe, or to 
a trustee, by the execution of which the re- 
mainder may be defeated, not being inconsist- 
ent with the application of the rule in Shelley's 
Case, ought not to be held inconsistent vkth 
the application of the statute, which was de- 
signed to abolish that rule in the cases it de- 
scribes. If the power is duly executed, it de- 
feats the estates given to the heirs. But, as 
the rule in Shelley's Case does not requu-e that 
they should be indefeasible, so neither does the 
Language, nor the apparent object of the stat- 
ute, require that they should be indefeasible. 
The purpose of the statute was to change the 
law, so that the real intent of testators should 
not be defeated by a technical rule, based on 
certain fixed principles, which have no place m 
our jurispradence. The intention of this testa- 
trix to have the ancestor take only an estate 
for life, and the heirs, after her death, take the 
fee, if no will or sale should be made, is as 
dear, and as justly entitled to be executed, as 
it would have been if no contingency existed. 
And as the words of the statute are satisfied, I 
can perceive no good reason why this case 
should not be governed by it. Aly opinion is, 
that the children and grandchild took only an 
equitable interest for life in the realty. 

It remains to consider the effect of that clause 
in the will which disposes of the portion of a 
child dying in the lifetime of the testatrix. Re- 
duced to those words only which are appficable 
to the event that happened, the decease of 
one of her sons, its language is as follows: 
"In case one of my sons should die before me, 
his heirs at law shall be entitled to the portion 
of income that would have come to him, had 
he survived me; and to the portion of the prin- 
cipal that would come to them in like man- 
ner." I think the purpose and effect of tliis 
clause are, to put the heirs at law of a son, 
dyuig in the lifetime of the testatrix, in the 
place of the son, so far as respects the income 
of his portion, and at the same time, to give to 
them the right to the principal fund, which 
they would have had, if this son had survived 
the testatrix, and afterwards died iritestate. 
So that, on the decease of the testatrix, the 
heirs at law of her son. John T. S. Sullivan, 
became entitled, not only to the income of one 
eighth part of the estate, but also to the capital 
of the personalty, and the fee of the realty.. In 
other words, they have succeeded both to what 
would have been his rights and their own, had 
he survived the testatrix and died intestate. 
They have thus the entire beneficial interest 
in the projiei-ty, and may call for a conveyance 
of it at pleasure. 'The will provides for the" 
duration of the trust, as to each child's share, 
while that child lives. No other tennination of 
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the trust is fixed by the will. But this is man- 
ifestly inapplicable to the case of a child dy- 
ing before the testatrix; in -which ease the heirs 
at law of such child, becoming entitled both to 
the income and principal, the ti'ust is to con- 
tinue no longer than those heirs may choose 
to require its execution. They do require it by 
this bill; and it must be decreed, subject to 
the prior trust to pay the debts of the testatrix. 

I am also of opinion, that the provision of 
the will, requiring the shares of the daughters 
and granddaughter to be held as their separate 
property, is not applicable to what they take 
under the will, as heirs at law of their brother. 
The language of the will points only to the 
shares set apart by the trustees, for their sev- 
eral use, during their respective lives, pursuant 
to the directions of the will; and therefore, the 
married daughters and their husbands, and the 
unman'ied daughter, and the two sons, are en- 
titled to receive one eighth part of the estate; 
but the court, in pursuance of the usual rule 
which is administered when a husband comes 
into equity to recover property of his wife, 
must consider the manied daughters entitled to 
a competent settlement out of this fund, unless 
satisfied by their separate examination, before 
a commissioner, that the right is voluntarily 
waived. 

One direction m this will is, that after the 
payment of debts, the trustees shall divide the 
whole property into eight equal shares. This 
has not been done, for reasons stated in the 
answer of the trustees, and wliich seem to 
be sufficient to have thus far excused the per- 
formance of this duty. At any rate, no com- 
plaint is made that any loss or embarrassment 
has been thus far occasioned by its omission. 
But it is a plain direction of the will, in which 
not only the legatees for life, but those who 
may hereafter come into the executory estates, 
as appointees or heirs, are interested, thar each 
one may bear the losses and receive the profits 
appropriate to the eighth part in which he or 
she is interested; and it is the duty of the 
court, upon this bill, to see that this direction 
is obeyed. 

Case No. 17,147. 

WARD et al. v. The A. ROSSITER. 

[6 McLean, 63; i Newb. 225.] 

Circuit Court, D. Illinois. Oct Term, 1853. 

Collision— Steamer Enterisg Harbor at Night 
— Excessive Speed. 

1. A steamer, in entering the harbor of Chi- 
cago in the night, at a speed of three and a half 
to four miles an hour, while another steamer 
was in the act of turning, just above a bend 
in the river, came in collision with the latter, 
at that moment lying across the river. The for- 
mer was in fault, and was liable for the dam- 
ages done. The river was full of craft, and 
the speed of the steamer was too great under 
the circumstances. 

[Cited in The Blaekstone, Case No. 1,473; 
The Free State, Id. 5,090; The Nacooehee, 
28 Fed. 467.] 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. If a steamer, owing to any cause, cannot 
see its way clear before it, in entering a har- 
bor in the night, it is its duty to stop. 

[Cited in Illinois River Packet Co. v. Peoria 
Bridge Ass'n, 38 III. 476.] 

[This was a libel by Eber B. "Ward and 
Samuel Ward against the propeller A. Ros- 
siter.] 

Mr. Shumway, for hbellant. 
Mr. Goodiieh, for claimant. 

DRXTMMOKD, District Judge. On the 27th 
of August, 1851, the steamer St. Louis had re- 
turned from her nightly trip from New Buf- 
falo to Chicago, and had entered the river and 
passed a little above her wharf to wind. It 
was about three o'clock in the morning. There 
was no regular place at that time for steam- 
ers to turn. They winded where they could, 
though there was a place— the excavation— 
where it was more convenient and wider than 
at other places. The St. Louis was m the act 
of turning, lying across the river (then two 
hundred and six feet wide only at that place, 
the St. Louis being one hundred and ninety- 
five feet long), when the Rossiter came into 
the harbor at a speed of three and a half to 
four miles an hour. In turnmg the bend of 
the river, not far from the ferry, a little more 
than seven hundred feet from the spot where 
the St. Louis was winding, the Rossiter en- 
countered a thick smoke, coming across the 
river from the ruins of Haddock & Norton's 
warehouse, then recently destroyed by fire, 
which prevented those on board, as they al- 
lege, from seeing the St. Louis, though the 
people of the latter assert that they could 
easQy distinguish the Rossiter. The Rossiter 
blew her whistle as she came up the river. 
The St. Louis had all necessary lights. The 
Rossiter was hailed as she approached, but 
without avail, as she immediately struck the 
St. Louis and caused damage to the amount 
of $258.01. It was a clear star-light night. 
These are the material facts in the case. 

There can be no doubt that the Rossiter was 
in fault, and liable for the injury done. If 
those on board of the propeller could not see 
their way clear, owing to the smoke, it was 
their duty to proceed with exti-eme caution, 
especially as they were approaching a bend 
ni the river. It is a rule of universal applica- 
tion, that a steamc in entering a harbor at 
night, crowded with craft as the Chicago river 
was at that time, shall be held to the greatest 
diligence and circumspection, and if owing to 
fog, smoke, or other cause, they cannot see 
their way before them, it is their duty to stop, 
or at least proceed with such slowness that 
they can stop at a moment's notice. It will 
not do for steamers to proceed at haphazard, 
and trust to chance to go clear. If they can- 
not see the way they must stop till they can. 
I have repeatedly been called upon to inves- 
tigate eases which have originated from the 
recklessness with which steamers enter the 
harbor of Chicago, as well in the daytime as 
in the night. They must be more careful and 
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Tigilant tban they have been, or, clearly un- 
derstood, they will have to answer in damages 
for the eonsequenees. A decree will he entered 
against the claimant and his sureties for the 
sum of ?258.61 and costs. 



Case Wo. 17,148. 

WARD V. ARREDONDO et al. 

[1 Paine, 410.1 ^ 

Circuit Court, D. New Yorli. April Term, 
1825. 

JuiustJicTioN OP Federal CouiiTs— Diverse Cit- 

izENsaip— NoMiN'Ai, Parties— Removal 

OF Causes—Appbakancb. 

1. The circuit courts are not deprived of their 
jurisdiction, where it arises from the citizen- 
ship or alienage of parties, by the joining of a 
mere nominal party, who does not possess the 
requisite character. But where, in equity, a 
decree against such party is essential to the 
relief sought, he is not a mere nominal party. 

[Cited in Smith v. Rines, Case No. 13,100; 
Heriot v. Davis, Id. 6,404; Marshall' v. 
Baltimore & O. R. Co., 16 How. (57 U. S.) 
349; Adams v. Douglas Co., Case No. 52; 
Fields V. Lamb, Id. 4,775; Hatch v. Chi- 
cago, R. I. & P R. Co., Id. 6,204; Sands 
V. Smith. Id. 12,305; Grover & Baker Sew- 
iDg-Mach. Co. V. Floreuce Sewing-Mach Co., 
18 Wall. (85 U. S.) 580, 586; Brigham v. 
Ludd'ngton, Case No. 1,874.] 

2. Where there are several defendants enti- 
tled on appearance, to remove a cause from the 
state court into a circuit court, some of whom 
have appeared and others not, those who have 
appeared cannot alone remove the cause. But 
this rule is confined to cases, where from the 
subject matter of the suit, the judgment or de- 
cree must be joint. 

[Cited in Smith v. Rines, Case No. 13,100; 
Nesmith v. Calvert, Id. 10,123; Field v. 
Lownsdale, Id. 4,760; Gard v. Durant, Id. 
5,216; Sands v. Smith, Id. 12,305; Florence 
Sewing-Mach. Co. v. Grover & Baker Sew- 
ing-Mach. Co., Id. 4,883; Smith v. McKay, 
4 Fed. 354; Prid v. Sebley, 7 Fed. 137.] 

[Cited in Bryant v. Rich, 106 Mass. 192. 
Cited in brief in Cooke v. State Nat. Bank 
of Boston, 52 N. Y. 132. Cited in Gordon 
V. Green, 113 Mass. 261; Hadley v. Dun- 
lap, 10 Ohio St 5.] 

3. Defendants can remove the cause or ap- 
pear in the circuit court at different times, 
where their appearance is entered at different 
times in the state court. 

4. IVhere some of the defendants have re- 
moved the cause regularly into a circuit court, 
the others cannot enter an original appearance 
in such court. 

5. The circuit court can remand the cause in 
case the defendants do not all eventually ap- 
pear. 

[Cited in Field v. Lownsdale, Case No. 4,769; 
Pond V. Sebley, 7 Fed. 137.] 

6. A state court cannot cause an appearance 
to be entered nunc pro tunc, so as to entertain 
a motion for removal. 

In equity. 

C D. Colden and C. Graham, for plaintiff. 
H. D. Sedgwick and R. Sedgwick, for de- 
fendants. 

1 [Reported by Elijah Paine, Jr., Esq.] 



THOMPSON, Circuit Justice. This is a mo- 
tion, that the appearance of Fernando An-e- 
dondo, one of the defendants, he entered in 
this court, for the purpose of removing the 
cause from the state court, where it was com- 
menced, pursuant to the act of congress in 
such case made and provided. A hrief state- 
ment of the situation of the cause is neces- 
sary to a right understanding of the questions 
that are presented for "consideration. A hill 
in equity was filed by Ward, a citizen of the 
state of New-York, against 13ie Arredondos, 
who are aliens, and Thomas, who is a citizen 
of the state of New- York, for the specific per- 
formance of a contract between the Arredon- 
dos and Ward, for the conveyance by them 
of a certain tract of land in Florida, under 
and by virtue of a conti-act which had been 
entered into between the parties, for the sale 
and purchase of the land in question, a deed 
for which had been duly executed by the Ai*- 
redondos, and sent to Thomas for deliveiy, 
with certain instructions which will be no- 
ticed hereafter. The main object of the bill, 
was to compel a delivery of the deed to Ward, 
and to restrain Thomas from .returning the 
same to the Arredondos, until the merits of 
the suit between them and Ward should be 
determined. Thomas appeared m the state 
court, and answered the bill. 

One of the Arredondos has heretofore ap- 
peared in the state court, and . petitioned for 
a removal of the cause into this court, and 
his appearance has been duly entered here. 
We lay out of view the objection urged on the 
argument, that the cause, was not in the state 
circuit court when his appearance was en- 
tered, and the petition to remove the cause in- 
to this court was filed. It is alleged that the 
cause had been removed from that court into 
the court of chancery by appeal, and had not 
been remitted to the state circuit court, at 
the time the appearance was entered. We as- 
sume for the pui-pose of the present motion, 
that the cause was regularly in the state cir- 
cuit court, and that the appearance of one of 
the Arredondos was duly entered there. 

Under this state of the case, the questions 
presented for consideration, are: 1st. Wheth- 
er, as Ward the complainant and Thomas one 
of the defendants, are both citizens of New- 
York, the cause can be removed into this court. 
2ndly. As to the practice of removing causes 
from the state courts, when there are several 
defendants, and their appearance in the state 
court i§ entered at different times. 

It is a well settled rule, and indeed has not 
been denied by the defendants' counsel, that 
when the jurisdiction of this court depends 
on the character of the parties, and such par- 
ty, either plaintiff or defendant, consists of a 
number of individuals, each one must be com- 
petent to sue in the courts of the United 
States, or jurisdiction cannot be entertained. 
This is the general i*ule; the exceptions will 
be noticed hereafter, 3 Cranch [7 U. S.] 267. 
And under this rule, this court, prima facie, 
cannot take jurisdiction of this cause: for 



WARD (Case No. 17,148) 



[29 Fed, Gas. pa^e 168] 



Thomas, one of the defendants, is a citizen 
of tlie same state with the complainant It is 
very evident that Ward could not originally 
have filed his bill in this court, against Thom- 
as as one of the defendants, and it Tvould seem 
to follow as a necessary consequence, that if 
jurisdiction could not be entertained directly, 
it ought not to he acquired indirectly. But it 
is said that Thomas is only a nominal party, 
and that the jurisdiction of this court cannot 
be taken away in such ease. If the fact be 
so, that he is a mere nominal party, there is 
no doubt it would not deprive this court of 
jurisdiction. It has 'been so decided by the 
supreme couit in the case of Brown v. Strode, 
5 Oraneh [9 U. S.] 303, and in Wormly v. 
Wormly, 8 Wheat. [21 U. S.] 451. In such 
cases the jurisdiction of the court, depending 
upon the question whether the individual who 
is prima facie, incompetent to appear in the 
courts of the United States, is a real and sub- 
stantial, or only a nominal partj^ this court 
miTst of necessity go so far into the merits of 
the ease as to enable it to decide that ques- 
tion. Is Thomas then a nominal paiiy only, 
in the sense in which that rale is to be under- 
stood? And we think he is not; but that he 
is a real, and an indispensable party to the de- 
cision and final determination of the merits of 
this case. From the allegations in the biU, 
and the answers of Thomas, it appears that 
the deed for the land in question has been 
executed by the Arredoudos, and placed in the 
hands of Thomas for delivei*y to Ward, upon 
his paying a sum of money, the amount not 
ascertained with certainty. The allegation in 
the bill is, that five thousand dollars, which 
was more than the balance due, had been 
tendered- to Thomas, and the deed demanded. 
The answer of Thomas admits, that he was 
authorized by the An*edoudos to deliver the 
deed upon the receipt of such sum (in addition 
to a balance of principal of about five thou- 
sand dollars, remaining due upon the con- 
tract) as he (Thomas) might think propei-. 
He also admits the tender of the five thousand 
dollars; but that he demanded fifteen thou- 
sand dollai-s before he would deliver the deed. 
Thomas then, according to his admissions, 
held this deed in trust, with a discretionaiy 
power to deliver it upon the payment of such 
sum as he should demand over and above five 
thousand dollars. The five thousand dollars 
was duly tendered, but he chose to demand 
ten thousand dollare more. He assumed then 
either arbiti'arily or upon his construction of 
the contract, to claim ten thousand dollars 
more than was admitted by. the complainant 
to be due, and of course made himself, to a 
certain extent, a pai-ty to the merits of the 
question. And it was competent to the court 
of chancery to say, whether, upon examina- 
tion, he had abused his trust, and demanded 
that, for which there was no colour, or to 
have decreed a deliveiy of the deed upon pay- 
ment of such sum as should be found jusdy 
due, or to have dismissed the bill, according 
as it should find the merits of the case on ex- 



amination. But he Avas an essential party to 
enable the complainant to obtain the relPef 
sought, viz.: a title for the land. Thomas in 
his answer admits, that Ward had paid up- 
wards of thirty-five thousand dollars upon 
the contract. Under the circumstances of this 
case, the very essence of the relief is to be ob- 
tained only by a decree against Thomas, to 
deliver the deed. 

In the case of Wonnly v. Wormly [supra], 
the criterion by which it was determined 
whether a part3' was nominal or not, was 
whether a decree against him was sought. 
The court said it would not suffer its juris- 
diction to be ousted by the mere joinder or 
non-joinder of formal parties, but will pro- 
ceed without them, and decide upon the merits 
of the case between the parties who have the 
real interest before it, whenever it can be 
done without prejudice to the rights of others. 
Thomas, we think, is not a mere formal pai*- 
ty, but that a decree against him is essential 
to the relief claimed, if the complainant is en- 
titled to it. Whether he is or not, is a ques- 
tion upon which we give no opinion. 

This view of the case leads to a denial of 
the motion, and remanding the caiise to the 
state court, and renders it unnecessary to ex- 
press any opinion upon the second point But 
as it is in a great measure a question of prac- 
tice, and may be applicable to other cases, it 
may not be amiss to express our present im- 
pressions on the point The state court had 
unquestionably jurisdiction of the cause. The 
complainant had, therefore, a right to go there 
for relief, and indeed in this case he must 
have commenced his suit in the state court. 
But the present question is, supposing the Ar- 
redondos, both aliens, were the only defend- 
ants, one having appeared in the state court, 
and the other not; can the one who has ap- 
peared remove the cause and give the circuit 
court of the United States jurisdiction upon 
the merits? And we are inclined to think he 
cannot. We would be understood, however, 
as confining this rule to cases where from 
the subject matter of the suit the judgment 
or decree must be joint. There may be cases 
in equity where the several parties .represent 
distinct interests, so that separate decrees may 
be made, where possibly some of the parties 
may take the cause into the circuit court, and 
others remain in the state court; but it ought 
even in such cases to be a verj' strong and 
palpable case of separate and distinct inter- 
ests to sanction such a course. There is noth- 
ing disclosed in this case to bring it within 
any such rule. The interest is fairly to be 
presumed joint; and the cause must come en- 
tire or not at all into this court, before the 
merits can be decided. Can then one of the 
alien defendants compel his co-defendant to 
follow him into this court against his will? 
We put the case thus strong^'- in order to test 
the principle. And we cannot discover any 
satisfactory ground upon which such a doc- 
trine can be sustained. The judiciaiy act con- 
siders the removal of the cause as the volun- 
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taiy act of the party, and ou Iiis petition. By 
the word "party," as here used, must neces- 
sarily he understood the defendant, embra- 
cing all the individuals, be they more or less, 
constituting such paity. 

This application to remove the cause must 
be made at the time ot entering the appear- 
ance in the state court. But there is nothing 
that makes it necessary, that such applica- 
tion should be made by all the defendants at 
the same time. This court is not possessed 
of the cause so as to proceed therein until all 
the defendants come here- But when the ap- 
pearance in the state court shall be at dif- 
ferent times by difCei'ent defendants, there 
■can be no objection to their appearance being 
<?ntered in this court at different times; and 
indeed such a constmction of the act is indis- 
pensable, as the application for the removal 
must be made on entering the appearance in 
the state court; and when the defendants are 
numerous, they may in suits, both at law and 
in equity, be brought into the state court at- 
different times; and that court cannot cause 
the appearance then to be entered nunc pro 
tunc, so as to entertain the motion to remove 
the cause, after all the defendants are brought 
into court.' Gibson v. Johnson [Case No. 5,- 
397]. But if all the defendants should not pe- 
tition to have the cause removed into this 
•court, so as to enable it to proceed, the cause 
may be remanded to the state court, so as to 
give it possession of the whole case, 4 Cranch 
18 U. S.] 421. An original appearance of some 
of the defendants, cannot be entered in this 
<;ourt. The cause having been regularly com; 
menced in the state court, cannot be removed 
therefrom except in the mode prescribed by 
the act of leongress; the appearance must first 
"be entered in the state court, and the security 
then given, to enter the appearance in this 
-court; and then the state court is prohibited 
from proceeding any further in the cause. 
But until then it may proceed, and the effect 
might be in some cases, that proceedings 
would be going on at the same time, in the 
«ame cause, in both courts. And this couit 
is not authorized to take cognizance of the 
■cause, unless removed in the manner pointed 
out by the act. 
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Case Wo. 17,149. 

WARD V. The BANNER. 

[14 Law Rep. 4G5.] 

District Court, D. Michigan. 1852. 

Towage Liex. 

[Towage services constitute a lien upon the 
vessel.] 
[Cited in The "Williams, Case No. 17,710.] 

In admiralty. 

WILKINS, District Judge, held that towage 
constitutes a lien or demand against a ves- 
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sel. He says: "The interest of the vessel is to 
make her voyage with convenient speed, and 
it is the duty of the master to resort to evexy 
means in his power, to attain that object. A 
vessel on her upward craise, from Buffalo to 
Chicago, may be stranded or becalmed at the 
mouth of the Detroit river; or, being injin^ed 
by a sto'im, may be compelled to make for the 
nearest harbor, to repair; in either exigency, 
towage would constitute a necessary service, 
to enable her to prosecute profitably her voy- 
age. Such service is maritime, and within 
the legitimate scope of the master's author- 
ity." 



' Case Wo. 17,150. 

WARD V. BARKER. 

[Nowhere reported; opinion not now accessi- 
ble.] 



WARD OJLAI^E CRUS.HER CO. v.). 
Case No. 1,505. 
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Case Wo. 17,151. 

WARD et al. v. CHAMBERLAIN et al. 

[5 Am. Law Reg. 330.] 

Circuit Court, S. D. Ohio. May Term, 1855.1 

Collision— "Vessels Meeting— Roles op the 
Trinity Masters. 

1. When two vessels are approaching each 
other, and the character and course of either 
cannot he determined by the watch on hoard, 
such vessel should he stopped or slowed until 
the course of the approaching vessel be ascer- 
tained, whether it be a sail or a steam, vessel. 

2. Some of the rules of the Trinity masters, 
intended to apply in navigating a river, when 
applied to the open sea, are more likely to 
produce collisions than to avoid them. 

3. In certain conditions, one vessel is to keep 
her course, and the other to avoid her. How 
can a concurrence of judgment as to their po-' 
sition, by their respective masters, be expected, 
so as to comply with the rule of right, when 
the wind is fresh? Uncertainty in this respect 
produces many collisions. 

4. All the rules of navigation should be sim- 
ple and easily understood. 

5. Complicated rules are often misunderstood, 
and more frequently applied to facts supposed, 
which have no existence. 

6. So far as my limited experience on this 
subject enables me to speak, the rules of navi- 
gation recognized, instead of insuring safety, 
have greatly increased the number of colli- 
sions. Per McLean, J. 

7. If the rule were, that all vessels meeting 
each other should turn to the right, all would 
understand it, and collisions would be avoided. 
Each vessel, in such case, would know the 
course of the other; and if either could not 
turn as directed, it would not run in the path 
of the other. I am aware that this is too simple 
and too easily understood for technical law- 
yers, on the bench or at the bar. It is the rule 
on every turnpike road, and such maxims are 

1 [Reversing Case No. 17,158. Decree of 
circuit court aflarmed by supreme court in 21 
How. (62 U. S.) 572.] 
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always founded on common sense. Per Mc- 
Liean, J. 

S. When fault may be attributed to two ves- 
sels, the damages are divided, and not appor- 
tioned according to the degree of fault. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of Ohio. 

[This was a libel filed iu the district court by 
Ebeu B. Ward and others, owners of the 
steamboat Atlantic, against the propeller Og- 
densburgh, and also in personam against her 
owners, Philo Chamberlain and others. The 
cause was heard in the district eo\u:t upon the 
merits, and at the same time upon an excep- 
tion to the libel for misjoinder of a suit in 
rem and a suit in personam. The exception 
was sustained; and, upon the merits, the libel 
was dismissed, and a decree entered in favor 
of the respondents in the sum of $3,000, as 
compensation for damages received by their 
vessel. Case No. 17,158. From this decree 
the present appeal was taken.] 

Emmons, Swayne & Newberiy, for Ubel- 
lants. 
Spalding & Stanberry, for respondents. 

McLEAN, Circuit Justice. This is an ap- 
peal in admiralty. The libellants allege that 
they were the owners of the steamboat At- 
lantic, which was engaged in the transporta- 
tion of passengers and freight between the port 
of Buffalo, New York, and that of Detroit, 
Michigan; that on the 19th of August, 1852, in 
the evening, she left Buffalo for Detroit, with 
freight and a large number of passengers; that 
at half-past two o'clock on the morning of the 
20th August, being on her usual course off 
Long Point, on the Canada shore, the proi)el- 
ler Ogdensburgh, of which Robert Richardson 
was master, then being on her way from 
Cleveland to the entrance of the Welland 
Canal, run into the Atlantic with great force, 
the bow of the propeller striking the larboard 
side of the Atlantic near the forward gang- 
way, which opened her side, so that in a short 
time she sunk in about twenty-five fathoms 
water. 

The respondents say, in their answer, that 
on the 19th of August, 1852, the Ogdensburgh, 
being heavily laden, left the port of Cleveland, 
between twelve and one o'clock, and proceed- 
ed down the lake by Fairport, in Ohio, to- 
wards her port of destination, Ogdensburgh, 
New York, through the Welland Canal, in 
Canada. That at about two o'clock on the 
morning of the next day, the propeller, being 
on her correct coui'se, northeast by east, the 
wind being light from the southwest, and the 
weather somewhat, hazy, the watch on her 
deck discovered a steamboat light, from two 
to three points on the propeller's starboard 
bow, at the distance, as was supposed, of 
about three miles. The propeller was running 
about seven miles an hour; her second mate, 
being on watch, perceived the light was near- 
ing him rapidly, and he gave the signal to 



slow; and seeing the light continued to near 
him, he then made the signal to stop the en- 
gine, and immediately afterward to reverse it; 
but, notwithstanding these precautions, a col- 
lision ensued. The true course of the Atlan- 
tic is alleged in the answer to have been, for 
Detroit, southwest by west, which, if pur- 
sued from the time her light was discovered, 
would have taken them near a mile south of 
the propeller. The evidence is voluminous on 
both sides. This, if not required, is justified 
by the amount in controversy; and especially 
by the deplorable consequences of the col- 
lision, which caused the loss of some one hun- 
dred and forty persons. 

Omitting matters in detail and incidental, 
the evidence of the libellant makes the fol- 
lowing case: The Atlantic was a staunch 
steamer of the first class, of a capacity to carry 
upwairds of eight hundred tons, with an en- 
gine of a thousand horse power. She had her 
complement of officers and men, with her 
lights brightly burning. At the usual time 
of departure, between nine and ten o'clock at 
night, she left Buffalo for Detroit, loaded with 
freight, and more than five himdred passen- 
gers. In performing her two weekly trips be- 
tween Buffalo and Detroit, the course of the 
Atlantic was usually southwest by west, and 
she was steered that course on the night of 
the colUsion. It was a starlight night, the 
wind being slight, but a haze rested upon the 
lake, which extended upwards some twenty 
or thirty feet. The hghts of a vessel could be 
seen some five or six mUes. The course of the 
Atlantic lay near Long Point, which projects 
into the lake on the Canada side, on the point 
of which there is a light house, and which is 
some sixty or seventy miles from Buffalo. 
After making Long Point, 'the Atlantic was 
some fifteen or twenty minutes in miming 
abreast of it, her course being changed one- 
fourth of a point to the southward. At this 
place the former course of southwest by west 
was resumed. The officer of the deck, the 
second mate, occupied no particular place, but 
was on the top of the promenade deck, in the 
pilot house not to exceed one or two minutes, 
on the top of it, on the hurricane deck, some- 
times on the starboard or larboard of the 
promenade deck. While standing in the pilot- 
house, the light of the propeller was made; 
one light was at first seen, then another, both 
having the appearance of glimmering stars. 
They were made on the larboard bow of the 
Atlantic, bearing three-fomths of a point. 
They were supposed to be lights on a sail ves- 
sel. At this time, the signal lights of the 
steamer were burning brightly, On seeing the 
lights of the approaching vessel, the helms- 
man of the Atlantic was ordered to port her 
wheel, which was done. Shortly after, from 
the top of the pilot-house, the lights discovered 
were obseiTed to be nearing the Atlantic, and, 
in fact, were close to her. The wheel of the 
Atlantic was then ordered hard a-port. From 
the top of the pilot-house, and not before, the 
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approaching vessel, by the reflected lights of 
the Atlantic, -was discovered to be a propeller. 
It -was tlien too late to stop the steamer, and 
the only chance of escape, as supposed by the 
deck officer, was to let her go ahead. The 
signal lightf of the propeller were looked for, 
but not seen. The propeller struck the steam- 
er on the larboard side, which penetrated into 
the main hatch and below the water line, 
through which the water gushed into the At- 
lantic, and m one or two minutes her bow 
sunk, and the fires were extinguished. The 
stern remained above the water until sunrise 
the next morning. The respondents' case, as 
shown by the evidence on their part, is, the 
propeller left Cleveland, the 19th of August, 
1852; was kept down the lake near the shore 
to Grand river, and continued from that place 
east-north-east until two o'clock, when she 
was hauled off north-east by east. Soon after 
this change, a light was observed on the pro- 
peller, two or two and one-half points on her 
starboard bow; and the helmsman was di- 
rected to keep her on her course. The light 
was supposed to be at a distance of three 
miles. The light approached the propeller, but 
did not appear to cross her path. In two or 
three mhiutes, the bell was rung to slow the 
enghie, and in six minutes, more or less, the 
enguie was stopped and reversed. Seemg that 
a collision was inevitable, the wheel was then 
put hard a-starboard, with the view to break 
the force of the blow. By the oaths of the 
captain, mate and hehnsman of the propeller, 
at the time of the collision, her signal and 
other hghts were burnmg brightly. The same 
witnesses say, that by the stoppage and re- 
versal of the engine, the force of the propeller 
was reduced to some three miles an hour, at 
the time she struck the Atlantic. 

It is important to ascertain the position and 
course of the vessel, immediately before the 
collision. A map of Lake Erie, made on ac- 
tual suivey, by the bureau of topographical 
engineers of the United States, was used on 
the trial, on which was marked the courses 
as proved to have been run by the respective 
vessels, from Buffalo and Cleveland, up to 
the time of the collision. This map is pre- 
sumed to be accurate. :McNatt, the mate of 
the propeller, says his watch commenced at 
twelve o'clock at night, and that he kept the 
propeller east-north east, until two o'clock, and 
tlien hauled off from the southern shore of the 
lake, north-east by east, and that soon after this 
change, the lights of the Atlantic appeared. 
If McNatt, as he swears, from twelve o'clock 
to two, steered the propeller the course she had 
mn, east-north-east, and then changed to north- 
east by east, he would not have passed within 
ten miles of the place of collision. From the 
statement of Captain Richardson, the colli- 
sion took place some four or five miles west 
by south of Long Pohit, the Atlantic having 
passed within about four miles of the light- 
house. This is only important as showing the 
inaccuracy of the statements of Captain Rich- 
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ardson and his mate, McNatt, as to the course 
of the propeller; and that, when she struck 
the Atlantic, her course was from the south- 
em shore of the lake, at an angle with the 
course of the Atlantic, which must have made 
the larboard lights of the Atlantic, on the star- 
board bow of the propeller. As the vessels 
approached each othei-, on the above hypothe- 
sis, the lights would become less perceptible, 
and to a person on the deck of the propeller, 
the Atlantic would seem to be heading on to 
her. This supposition is sustained by the evi- 
dence in the case, and by the declarations of 
McNatt, that his 'course crossed the path of 
the Atlantic. 

The lights of the propeller, except the signal 
lights, were made on the larboard how of the 
Atlantic, and the larboard lights of the At- 
lantic, hicluding the red light, were made on 
the starboard bow of the propeller. The course 
■ of the Atlantic was south-west by west, that 
of the propeller, as stated by McNatt, was 
north-east by east. Now, if the propeller 
had been running this line, north of the line 
of the Atlantic, the lights of the propeller could 
not be made on the larboard bow of the At- 
lantic. It will be recollected that the lights 
of both vessels, as at first seen, continued to 
be displayed, until the moment before the col- 
lision. The Atlantic was running westerly, the 
propeller easterly, it is aUeged, on parallel 
lines: now, without a reversal of the order 
of nature, on this hypothesis, the starboard 
lights of the propeller could not be displayed 
on the larboard bow of the Atlantic, nor could 
the larboard lights of the Atlantic be made 
on the starboard bow of the propeller. This 
sufficiently demonstrates the error of the re- 
spondents, in assuming that the propeller, 
when the larboard lights of the Atlantic were 
made on her starboard bow, was north of the 
Atlantic. And this is the position taken in 
the argument. 

The hypothesis that the propeller was ap- 
proaching the path of the Atlantic, from the 
south, by an angle which displayed the light 
of the propeller to the larboard bow of the 
Atlantic, and caused her larboard' lights to 
shine on the starboard bow of the propeller, 
is consistent with the evidence in the case; 
and the demonstration above stated is conclu- 
sive of the fact. It seems to be clear, from the 
facts stated, that McNatt intended to pass the 
bow of the Atlantic. But this does not resc 
upon inference alone; McNatt repeatedly de- 
clared, at di^erent times, in explanation of the 
collision, and immediately after its occur- 
rence, that he did intend to pass the bow of 
the Atlantic, and that he would have accom- 
plished his purpose had not that vessel ported 
her wheel. These remarks were made at dif- 
ferent times and occasions, as shown by some 
fifteen or twenty witnesses. Whether the dec- 
larations of :McNatt, thus proved, be consid- 
ered as evidence m chief, or as discrediting 
the witness, the result, under the facts, must 
be the same. 
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If these declarations of McNatt be true,— 
and on one occasion he verified tlieir trutli 
by an oath,— no one can doubt that the pro- 
jpeller -was south of the line of the Atlantic. 
Could ilcNatt wish to pass the bow of a vessel 
behind him? This determination to cross the 
path of the Atlantic was carried so far as to 
render tlie collision inevitable. Until this was 
perceived by McNatt, to use his own words, 
he did not apprehend danger. The right to 
keep his course was, probably, an afterthought 
with McNatt. Seeing the terrible result of 
his act, it was natural for him to seek some 
palliation or excuse. The fact was attributed 
to the Atlantic in porting her helm; but .he 
had a right to keep on his course. This right 
he has no doubt claimed from a rule in navi- 
gation which, under certain circumstances, al- 
lows one of two vessels meeting each other, 
to Iceep on her course, while the other is re- 
quired to give way. This rule is more cal- 
culated to cause collisions than to avoid them. 
Is a concurrence of judgment to be expected 
in the masters of two vessels approaching each 
other, as to the conditions prescribed, even in 
daylight, and especially at night? A rule of 
navigation, to be effectual, must be simple and 
positive. It should be liable to no exceptions. 
It should be so plain that any man who knows 
his right hand from his left can follow it. 
"Where two vessels approach each other in 
opposite directions, each should turn to the 
right." Let this be observed, and there will 
be no collisions. The rule should apply indis- 
criminately to all vessels, whether propelled by 
wind or steam. And if it should happen that 
one vessel is unable to turn to the right, the 
other vessel will never doubt as to its course, 
if practicable, and that wUl be sufficient to 
avoid her. 

Although the officers of the propeller saw the 
steamer at the distance of three miles, and 
from her lights knew her character, the pro- 
peller kept on her course; when the vessels 
approached each other veiy near, an order 
was given to slow the propeller, to stop the 
engine, and then to reverse it, which McNatt 
swears broke the force of her blow, as she 
could not have been moving more than at the 
rate of three or four miles an hour; but on 
other occasions, it is proved he said these 
measures were taken so short a time before 
the collision, as not materially to lessen the 
force of her movement. And liiis would seem 
to be the fact from the wound inflicted on 
the Atlantic. It is true the helm of the pro- 
peller was starboarded, when the vessels were 
nearly in contact, which was done, as Mc- 
Natt states, not to avoid a collision, but to 
render the conflict less injurious by a slanting 
blow. 

It is argued that the propeller, under ex- 
istins: circumstances, was bound to keep her 
course. That to have thrown her helm a-port 
wnue the Atlantic was from two to three 
points on her starboard bow, would have been 
a gross violation of the rules of navigation; 



and several experts have given their opinion 
approving of the course of McNatt. Those 
opinions were given and the usage stated, on 
the hypothesis that the boats were running on 
parallel lines, that of the Atlantic being south 
of the propeUer's. This suppositi9n is shown 
to be incorrect from the fact that the red light 
of the Atlantic was seen on the starboard bow 
of the propeller, and the lights of the propeller 
made three-fourths of a point on the larboard 
bow of the Atlantic. This would be impossi- 
ble if the propeller were running on a parallel 
line with the Atlantic. Thac the lights ware 
seen as stated, no one can doubt, as the wit- 
nesses on both boats concur. The captain of 
the propeller seems to differ from his experts 
and the counsel. When he met McNatt on the 
deck, after the collision, h6 inquired of him if 
he saw the red light of the steamer, and be- 
ing answered that he did, with great emphasis, 
the captam said, "Why did you not port?" 
The captain knew, as McNatt afterwards 
swore, that the propeller's line was from the 
southern shore of the lake, and that it lay 
across the patb of the Atlantic. 

The libel charges that the propeller had not 
her signal lights burning, and displayed as 
the law requires. That the deck officer of the 
Atlantic supposed the lights were on a sail ves- 
sel, and that he was wan-anted in so judginic, 
and in rumiing the Atlantic, Carney, the watch 
on the Atlantic, Brigham, an experienced sea- 
man, who was a passenger, Rose, a fii-eman, 
Barry, the wheelman, all on board the At- 
lantic, and all of whom saw the approach of 
the propeller until she struck the Atlantic, 
and they all looked for signal lights, and saw 
none on the propeller. 

Warner, respondent's witness, was on board 
the Atlantic; saw a white light at about 2 
o'clock, or after, one point over her larboard 
bow; thought it was a sail vessel; when the 
vessels were within fifly feet of each other, he 
then, for the first time, saw a signal light, he 
thinks, but is not certain. But, Wells, Mc- 
Pherson, Barnes, Kenedy, Welsh, Meeler and 
McGrain. all hands on board of the propeller, 
and Mr. and Mrs. Ring, passengers on that 
boat, concur in saying the signal lights were 
nearly out, and could not be seen more than a 
few rods. It is true that McNatt and Captain 
Richai-dson swear that the signal lights were 
burnmg at the time of the collision, and con- 
tinued to bm-n until the propeller landed at 
Brie. But the facts sworn to by these wit- 
nesses are disproved by so great a number as 
to leave no doubt that the signal lights wei-e so 
nearly extinguished, as not to be seen further 
than one or two lengths of the vessel. Mc- 
Gram, whose duty it was to ti-im the lamps, 
after the collision, when he came on deck, says 
the captain ordered him to trim that light, point- 
ing to the signal light. The witness brushed oif 
the scum or hard crust that was on the top of 
the wick of the light, picked it and put it back 
hi its place. One of the tubes of this signal 
light was entirely out The hght could not be 
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seen, McGrain says, but little further tban tlie 
length of the hoat. The signal lights, unless 
trimmed by twelve o'clock at night, he says, 
■would not afford a light more than twice the 
length of the ressel. They were not trimmed 
on the night of the collision, until after it oc- 
curred. Several of the witnesses saw these 
lamps burning after they were trimmed. As 
two white lights were shown by the propeller, 
it is argued tliat the officer of tlie <leclv of the 
Atlantic might have known they were not car- 
ried by a sail vessel. But it is proved that 
many sail vessels cariy two white lights; and 
it is clear, that no number of white lights can 
excuse the want of colored lights which the 
law requires eveiy steamer to carry. 

On two gi'ounds the propeller is clearly 
chargeable with fault: First, when she saw 
the light of the Atlantic she should have ported 
her helm, mstead of continuing her course. The 
assumption that she was north of the line of 
the Atlantic is not sustained by the evidence, 
and is contradicted by the declarations of Mc- 
Natt, by the lights made on the bows of both 
vessels, which showed the supposition was un- 
founded, and could not, in the nature of thmgs, 
be true. Xo doubt is entertained that the dis- 
play of lights is accounted for by the angle at 
which the vessels approached each other, and 
which is the only hypothesis sustained by the 
evidence. Had the propeller ported her wheel, 
and put it hard-a-port, there would have been 
no collision. This would have caused the pro- 
peller to pass the stern of the Atlantic. Mc- 
Natt was either ignorant of his duty or per- 
versely wrong, in continuing his course, and 
especially in his attempt to pass the bow of 
the Atlantic, There is no rule of navigation 
which sustains him, but the contrary. And 
to this act of his, more than any other, is the 
sad calamity to be atti-ibuted. 

In the case of The Ann & Maiy, 9 Eng. 
Adm. R, [2 W, Rob. AdmJ 195, the Trinity 
masters say: "We beg to obsei-ve to this court, 
that the golden rule so long established, must 
be strictly adhered to; it is this, that the lar- 
board tack is to give way, and the vessel on 
the starboard tack to hold on," This rule when 
applied to the open sea is pregnant with dan- 
ger, as above . observed. It is salutaiy, no 
doubt, when applied in a narrow river, where 
its shores show the position and course of each 
vessel. But the masters say: "And the new 
rule which has been lately made for steam ves- 
sels, namely, each to put the helm a-port un- 
der all doubtful ciicumstances," This rule is 
founded on common sense and common pru- 
dence. It was disregarded by the propeller. 

But In the second place, the propeller was 
chargeable with fault, in not having her signal 
lights in order. These lights, it is true, to some 
extent were burning. They were not entirely 
out. but, for all practical purposes, they might 
as well have been extinguished. They were 
so low, and so encrusted by the atmosphere, 
that they could not be seen scarcely twice the 
length of the boat. It is tnie the mate on 
deck, the captain, and one or two othei-s, swear 



those lights were burning at the time of the 
collision. After the collision, the captam di- 
rected McGrain to fix this or these lights. He 
saw the defects, and this order shows it; and 
it is proved by so many persons on both boats, 
and especially by those on board the Atlantic, 
who were experienced sailors, and who looked 
for the signal lights as the propeller approach- 
ed, but did not see them, that the force of the 
evidence is irresistible. One witness only on 
the Atlantic thought he saw one of those 
lights at the time of the collision, but is not 
certain. Until Carhey saw the hull of the pro- 
peller on her near approach, by the reflected 
lights of the Atlantic, he supposed the white 
lights seen were carried by a sail vessel. Had 
he been warned by the signal lights that the 
approaching vessel was a steamer, Carney says 
he would have stopped his vessel. Defective 
signal lights, which would not enable an ap- 
proaching vessel to see them at such a distance 
as to avoid a collision, are not lights within the 
law. And this was the condition of the pro- 
peller's signal lights, at the' time of the colli- 
sion. The second ground of fault, in my judg- 
ment, is as clearly established as the first one. 

But was the management of the Atlantic 
faultless? I think it was not. The objection 
that the captain, instead of- standing his watch, 
substituted the second mate, and retired to 
rest, and was not seen on deck again until 
roused by the collision, is not in itself a fault. 
In this Captain Pettys, master of the Atlantic, 
did nothing more than was usually done by 
masters of steamers when the night is clear 
and calm. The second mate, under such cir- 
cumstances, is often ordered to the deck. The 
assertion that the second mate was incompe- 
tent to the duties assigned him is disproved by 
a great number of experts, whicli relieves the 
second mate from any just imputation of igno- 
i-ance or want of energy. The Atlantic had in 
her charge about five hundred passengers. This 
imposed upon the oflSlcer in command awful re- 
sponsibilities. It should have quickened his 
solicitude and energy, in the discharge of his 
duties. "When he first descried tlie approach- 
ing vessel he put his helm a-port, and a mo- 
ment before the contact he ordered it hard-a- 
port. Seeing only the white lights, he sup- 
posed the vessel eaiTying them to be a sail 
vessel. No signal lights indicating it to be a 
propeller were seen by him until after the col- 
lision, and after the signal lights had been 
trimmed. 

The experts called, by the libellant say that 
the Atlantic was very properly kept on her 
way without any abatement of her speed. 
They were right, probably, on the supposition 
that the propeller had been a sail vessel. From 
the slow progress of such a vessel, the steamer 
in aU probability would have passed her with- 
out danger. But had the mate a right to pre- 
sume the approaching light to be on a sail ves- 
sel, and to act accordingly? Technically, per- 
haps, he had. But could there be no doubt as 
to the character 'of the approaching vessel? 
Had Carney a right to hazard the safety of 
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his iMSsengers on the faithful conduct of the 
master of the vessel in view? The lives of the 
passengers were ventured on the Atlantic on 
the character of the vessel, and the skill and 
efficiency of its officers. A ti'ust was reposed 
in them, and not on the good conduct or skill 
of the officers of such vessels as they might 
meet. Under such circumstances, it is not 
enough for an officer to be within the rules of 
navigation so as to charge the wrong on the 
colliding vessel. Notwithstanding this wrong 
in an approaching vessel, the perU must be 
seen and guarded against,' by an exercise of 
skill and firmness which, under such an emer- 
gency, might reasonably be expected from 
competent officers. 

Prudence required, when the lights of the 
propeller were seen, that the Atlantic's helm 
should be ported, and the course of* the ap- 
proaching vessel ascertained; and if this could 
not be done except by slowing or stopping her 
engine, the boat should be checked or stopped. 
It is true that a steamer, by the present rules 
of navigation, may take either the larboard or 
starboard side of the sail vessel. This leads 
to many collisions, as the sail vessel may mis- 
take the intentions of the steamer, and run 
across her path; but if each had to pass the 
other on the right/ there could be -no mistake. 
In St. John v. Paine, 10 How. [51 U. S.] 
557, speaking of the Trinity rules, the court 
say: "These rules have their exceptions in ex- 
treme cases, depending upon the special cir- 
cumstances of the ease, and in respect to 
which no general rule can be laid down or 
applied. Either vessel may find herself in a 
position at the time when it would be im- 
possible to conform to them without certain 
peril. These cannot be anticipated, and there- 
fore cannot be provided for by any fixed reg- 
ulation. They can only be examined, and the 
management of the vessel approved or con- 
demned, as the ease may arise." And again, 
in Peck v. Sanderson, 17 How. [58 U. S.] 178, 
the court say: "Neither can the order to stop 
the engine and back, instead of changing the 
course of the steamship, be regarded as a fault. 
. It would evidently have been unwise to change 
her course until the course of the approach- 
ing vessel was ascertained. She might be 
approaching at an angle that would clear the 
steamship, and a change in the course of the 
latter might produce a collision, instead of 
preventing it." 

Carney admitted, that if he had known the 
approaching vessel was a propeller, he would 
have stopped the engine. For the safety of 
his boat and passengers, it was unportant that 
he should loiow the character of the vessel 
and her course. But he did not stop to ascer- 
tain either. He judged of the one by the light 
which appeared, and of the other, from the 
light made on his starboard bow. But he 
en-ed in both cases. The approaching boat 
was running at an angle to the line of the At- 
lantic, and. in such case, porting his helm 
then hard-a-port would not, and did not, avoid 
her. 



The commander of a boat has no right to 
incur any risk which jeopards the lives of his 
passengers, and which he may avoid. Had 
the engine of the Atlantic been slowed two 
minutes, there would have been no collision. 
The experts sustain Carney in keeping the 
Atlantic at full speed on her course. The 
opinions of experienced seamen may be relied 
on, where there is no mistake in the facts on 
which it is foun,ded. They judged in the pres- 
ent case from the lights made on the lar- 
board bow of the Atlantic, not knowing wheth- 
er the light so made was from the starboard 
or larboard light of the approaching vessel. 
The fact proved that the larboard lights of the 
Atlantic were made on the starboard bow of 
the propeller, which showed that the course 
of the propeller crossed the path of the At- 
lantic; and in such a case no prudent man 
could advise the Atlantic to keep her course 
and speed. Under such circumstances, a col- 
lision was certain if the vessels should meet 
at the point where the propeller's line crossed 
that of the Atlantic. When lights are made, 
it is always difficult, and often impossible, 
to tell the course of the approaching vessel; 
and until this shall be ascertained, the vessels 
should stop their engines. Where the ves- 
sels are approaching each other at an angle, 
whether they wiU meet at the angle depends 
upon the relative distances and speed of the 
boats, which no one can calculate or deter- 
mine. Under such circumstances, there is no 
safety but in the stoppage and reversal of the 
engines. When vessels are approaching each 
other in parallel lines, or in the same lines, 
the helm of each should be ported. 

On the approach of danger, every officer 
should be called to the deck, and the master, 
to whom the vessel is chiefly entrusted, should 
take the command, I am aware that this has 
not been required; and I am also aware that 
the destruction of human life has become 
so common from collisions of steamboats, that 
the countiy look upon them as ordinary oc- 
currences. The Atlantic cannot be held fault- 
less, as the measures dictated by prudence and 
necessity were not taken to avoid the collision. 
There is evidence in the ease tending to 
show the most reprehensible and inhuman con- 
duct of Captain Pettys, of the Atlantic, after 
the collision. This has been explained, or con- 
tradicted, by other testimony. He is charged 
with calling, when in the lifeboat of the At- 
lantic,' on the boat of the propeller to come 
and take him on that boat, as he was Cap- 
tain Pettys, of the Atlantic. It seems Cap- 
tain Pettys was in the boat, but that it was 
not he, but another person, in the same boat, 
who made the request. It is also stated that, 
when on board the propeller, he advised Cap- 
tain Richardson not to go to the wreck of the 
Atlantic with the propeller, as the passengers 
were so numerous as to sink her. It is said 
by other witnesses that Pettys expressed much 
solicitude to save the passengers, and ad- 
vised Captain Richardson to exert hims'elf. 
Before Pettys left the sinking vessel, it is 
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charged that he used force to prevent the pas- 
sengers from entering the boats until he and 
his crew was safe. This is not proved, ex- 
cept upon very doubtful evidence. Before he 
left the boat, Pettys directed her to be listed 
down to the starboard, with the view to elevate 
the wounded part above the water. The ves- 
sel was careened, but it did not save her from 
sinking. 

Captain Pettys, it is proved, received a se- 
vere wound in the head, directly after the col- 
lision, which for a time disabled him; and it 
seems he was under medical treatment for 
some time after his arrival at Erie. He is 
spoken of by the witnesses as a competent and 
popular master. Gapt. Richardson says, when 
the propeller reached Erie, not being acquaint- 
ed with the entrance to the harbor, he hesi- 
tated about entering it, when Captain Pettys 
took the command of the vessel and landed 
her. If this be so. his wound could not have 
been as severe as some of the witnesses sup- 
posed. But I cannot but observe that the 
haste with which Captain Pettys left the sink- 
ing steamer shows that he had not the moral 
daring which fitted hun for such a crisis. The 
captain of a ship should be the last to leave 
her; he should go down with her, or buffet 
the waves, rather than save himself by occu- 
o pying a place in a live-boat, to the exclusion 
of a passenger. The wound might, perhaps, 
have influenced the act of Captain Pettys, and 
may excuse him in leaving the steamer. Car- 
ney, the second mate, remained on the wreck 
until after sunrise. And, from the evidence, 
it appears all the passengers might have been 
saved if they had collected on that part of 
the stem of the Atlantic which remained above 
water until after sunrise. Captain Richard- 
son and McNatt, by unremitting and judicious 
efforts, rescued many of the passengers. 

The weight of the responsibility for this 
• gi-eat calamity lies on the propeller. The At- 
lantic was in fault, but not ia the same de- 
gree as the propeller. Where the fault is mut- 
ual, the damages are divided, and not appor- 
tioned by the comparative culpabilities of the 
parties. The decree of the district court is re- 
versed, and a decree will be entered that the 
damages stipulated be divided, one-half of 
' which shall be paid to the Ubellants by the re- 
spondents. . It is not improper to remark, that 
the additional evidence procured in this case 
since the decree in the district court has great- 
ly elianged its aspect In the argument, the 
counsel for the libellants admitted the decree 
in that court was correct, on the evidence be- 
fore it. 

[NOTE. From the decree entered pursuant to 
the foregoing opinion, both parties appealed to the 
supreme court of the United States, where the 
decree was affirmed, without costs; Justices Greer 
and Daniel dissenting. 21 How. (62 U. S.) 572. 
After the going down of the mandate, and the 
entry of a decree pursuant thereto, further pro- 
ceedings were had, by means of a bill of discov- 
crv for the purpose of enforcing the same. See 
-Case No. 17,152, and 2 Black (G7 U. S.) 430.] 
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WARD et al. v. CHAMBERLIN et al. 

[9 Am, Law Reg. 171: 2 West. Law Month. 
621.] 

Circuit Court, N. D. Ohio. Nov., 1860. 

Admiralty Decuees— Mode op Bsbcutios — Levy 

ON Chattels— ExECDTiON against Land— 

CouiiT Rules— Bill for Discoveuy. 

1. Decrees in the admiralty can only be en- 
forced in the courts of the United States, in 
the mode and by the process properly ordained 
by acts of congress and rules of court for their 
execution. 

2. The character and effect of such decrees 
in admiralty, and their modes of execution, are 
within the province of congress to determine. 

3. Under the existing acts of congress and 
rules of court, the libellant in admiralty may 
have an attachment or a capias against the per- 
son of the defendant, or a fieri facias against 
IciSs goods and chattels: and these are the only 
-writs and the only mode prescribed, whereby 
an admiralty decree can be lawfully executed 
in the circuit and district courts. 

4. The court of admiralty has no power to is- 
sue an execution against the lands of a defend- , 
ant, to collect the amount due on a decree in 
admiralty, for the payment of money. 

5. The supreme court of the United States 
has power to regulate the practice of the courts 
of admiralty, and to frame rules in relation 
to executions and other process to be used there- 
in. 

6. An admiralty decree is not a lien on land, 
and has never been treated as a lien on land 
in either England or this country. 

7. A court of equity will grant a discovery 
and general relief in a case where a plain, ade- 
quate, and complete remedy cannot be had at 
law; hence, when an execution had been issued, 
and no property found on which to levy, a judg- 
ment creditor may file his bill for relief, and is 
entitled to the aid of the court, to discover and 
apply the debtor's property to the payment of 
the judgment. 

Swayne, Andrews & Wyman, for complain- 
ants. 

R. S. Spalding and R. P. Ranney, for de- 
fendants. 

WILLSON, District Judge. Several import- 
ant and novel questions of law are presented , 
for our consideration in this case. They arise 
on a demurrer to the complainants' bill, inter- 
posed by Philo Ghamberlin, one of the defend- 
ants. Upon some of these questions, the 
members of this court entertain conflicting 
opinions. But this conflict of opinion is, per- 
haps, not to be regretted, since, by certifying 
the points of difference, the parties will be 
enabled to take the case at once to the su- 
preme court, and there obtain a final .settle- 
ment of the questions of law which it involves. 
In differing from the learned presiding judge, 
it is but just to myself to state the reasons in 
support of my own conclusions. 

The facts in the ease are correctly set forth 
in the absti-act of the bill furnished by the 
counsel for complainants. On the 12th of No- 
vember, 1856, the complainants obtained a de 
eree in the circuit court of the United States 
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for the Southern district of Ohio against two 
of the defendants, Chamherlin and Crawford. 
LSee Cases Nos. 17,158 and 17,151.] The suit 
was a proceeding in admiralty for damages 
sustained by the libellants in the loss of the 
steamer Atlantic by a collision with the pro- 
peller Ogdensburgh, a vessel, owned by said 
defendants. The case was appealed to the 
supreme court of the United States, and the 
decree, of the circuit court was there aflSrm- 
ed. [21 How. (62 U. S.) 572.] 

On the 7th of July, 1859, by agi-eement of 
the parties, a joint decree was entered in the 
circuit court (on a mandate from the supreme 
court) against Chamberlin and Crawford and 
their sureties, in the appeal to the supreme 
court. This decree provided, that if certain 
payments should be made by the original de- 
fendants, at defined periods, then no execu- 
tion should issue on the decree; but in de- 
fault of such payments being made, the com- 
plainants were authorized to proceed and col- 
lect the amount due as they should see fit. 
Tavo payments were made as required by the 
decree, and it is averred that two defaults 
had occurred previous to the filing of the bill 
in this ease, and that the complainants have 
caused execution to issue upon said decree, 
against the goods and chattels, lands and tene- 
ments of the defendants in said decree; that 
the marshal found no goods or chattels where- 
on to le\'y, and that for the want of such 
goods and chattels, he levied on the lands and 
tenements of said defendants, described in the 
bill, and situate in the Northern district of 
Ohio. The other defendants, it is alleged, 
claim rights in and liens upon said land, the 
nature and extent of which they are called 
upon to disclose. It is also averred in the bill, 
that said defendants in said decree have no 
goods or chattels hable to execution, and no 
lands or tenements in the state of Ohio, other 
than those described as levied upon by the 
marshal. The prayer of the bill is for a dis- 
covery, and for an adjustment of liens upon 
and of claims of certain of the defendants in 
the land; and also for a sale of the several 
parcels of real estate levied upon, and the pro- 
ceeds applied in payment of the amount due 
on said decree. There is also a prayer for 
general relief. A portion of the defendants 
claiming liens upon the land have answered, 
disclosing their several interests in the prop- 
eity. But the questions of law which we are 
now called upon to decide, arise upon the de- 
murrer to the complainants' bill. The cause 
of demurrer is placed on two gi-ounds. 1st. 
That (he courts of the United States, in the 
exercise of admiraltj' powers, have no authori- 
ty to issue executions against lands "upon de- 
crees in admiralty. 2d. That the facts, as set 
forth in the bill, do not, in a court of chan- 
cery, entitle the complainants to the general 
relief prayed for. 

The authority by which the federal courts 
are empowered to issue executions upon de- 
crees in admiralty, is to be found in the vari- 



ous acts of congress relating to process, and 
in the rules of practice, prescribed by the su- 
preme court for the government of the circuit 
and district courts of the United States. It, 
therefore, becomes necessary to refer to and 
carefully examine those acts of congress, and 
those i-ules of admiralty practice, in order to 
determine the first question raised by the de- 
murrer. By the 14th section of the judiciaiy 
act of 1789, the courts of the United States 
are empowered to issue all other writs not 
specially provided for by statute, which may 
be necessary for the exercise of their respec- 
tive jurisdictions, and agreeable to the prin- 
ciples and usages of law. 1 Stat 81. The secr 
ond section of the process act of 1789 pro- 
vides, that the "writs and executions," in 
causes of equity and admiraltj' and maritime 
jurisdiction, shall be according to the course 
of the civil law. 1 Stat. 93. The second sec- 
tion of the process act of 1792 declares, that 
the forms of writs, executions, and other 
process in courts of equitj", and courts of ad- 
miralty and maritime jurisdiction, shall be 
according to the principles, rales, and usages 
which belong to courts of equity, and to courts 
of admiralty respectively, as contradistin- 
guished from courts of common law, except 
so far as may have been provided for by the 
act establishing the judicial courts of the 
United States, subject, however, to such al- 
terations and additions as the said courts 
shall, in their discretion, deem expedient, or 
to such regulations as the supreme court of 
the United States shall think proper, from 
time to time, by rule, to prescribe to any cir- 
cuit or district court concerning the same. 1 
Stat. 275. By the act of May 19th, 1828 [4 
Stat. 278], which has application to the fed- 
eral courts in slates admitted into the Union 
since the 29th day of September, 1789, It is 
provided, that proceedings in suits in courts 
of admiralty and maritime jurisdiction shall 
be according to the principles, rules, and 
usages which belong to courts of admiraltj' 
as contradistinguished from courts of com- 
mon law: subject, however, to such altera- 
tions and additions as the said courts shall, 
in their discretion, deem expedient, or to sueli 
regulations as the supreme court of the Unit- 
ed States shall think proper, from time to 
time, by niles, to prescribe to any circuit or 
district court concerning the same. And bj- 
the third section of the same law it is further 
provided, that "writs of execution and other 
final process issued on judgments and de- 
crees, rendered in any of the courts of the 
United States, and the proceedings thereupon 
shall be the same, except their stj'le, in eacli 
state respectively as are now used in tlic 
courts of such state, saving to the courts of 
the United States in which there are not 
courts of equit3% with the ordinaiy equity ju- 
risdiction, the power of prescribing the mode 
of executing their decrees in equity by iiiles 
of court: provided, however, that it shall be 
in the power of the com-ts, if they see fit, in 
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their discretion, Tjy rules of court, so far to 
alter final process in said courts as to con- 
form the same to any change which may he 
adopted hy the legislatures of the respective 
states for the state courts." The act of Au- 
gust 23d, 1842 [5 Stat. 516], further supple- 
mentary to the judiciary act of 1789, declares, 
that the supreme court shall have full power 
and authority, from time to time, to prescribe 
and regulate and alter the forms of writs and 
other process to be used and issued in the 
district and eirci^t courts of the United 
States, in suits at common law, or in admiral- 
ty, and in equity, pending in the said courts, 
and generally to regulate the whole practice 
of said courts. In pursuance of the power 
and authority granted by this act of congress, 
the supreme court of the United States, in 
1845, adopted and promulgated a set of rules 
for the government of the federal courts iii 
admiralty proceedings. The rule regulating 
final process upon decrees for the payment of 
money, reads as follows (rule 21): "In all 
cases where the decree is for the payment of 
money, the libellant may, at his election, have 
an attachment to compel the defendant to 
perform the decree, or a writ of execution in 
the nature of a capias and of a fieri facias, 
commanding the marshal or his deputy to levy 
the amount thereof of the goods and chattels 
of the defendant, and, for want thereof, to 
arrest his body to answer the exigency of the 
execution." "In all other cases the decree 
may be enforced by an attachment to compel 
the defendant to perform the decree, and up- 
on such attachment, the defendant may be 
arrested and committed to prison until he per- 
forms the decree, or is otherwise discharged 
by law, or by order of the court." 

It is insisted, by the counsel for the defend- 
ants, that the foregoing role, taken in connec- 
tion with the act of August 23d, 1842, is fully 
equivalent to an enactment by congress, reg- 
ulating final process in admiralty on decrees 
for the payment of money; and that the leg- 
islation of the different states, and the prac- 
tice of the state courts, in matters of law and 
equity, have no bearing upon the subject; and, 
further, that as there is no act of congress 
expressly making lands liable to execution up- 
on admiralty decrees, and as it is not in ac- 
cordance with long-established usage in the 
high court of admiralty, in England, to issue 
executions against lands on its decrees; for 
these reasons it is urged that the act of con- 
gress of May 19, 1828, should not be so inter- 
preted as to conflict with the true intent of 
the twenty-first rule of admiralty practice, 
but that said rule should be regarded as de- 
signed to cover the whole subject, and as 
alone containhig the present regulation, re- 
specting the execution of admiralty decrees in 
the circuit and district courts of the United 
States. On the contrary, it is insisted, by 
the counsel for the complainants, that by the 
4th section of the act of congress of July 
4th, 1840 (5 Stat. 392), decrees in admiralty 
are, by fair implication, made liens \ipon the 
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real estate of the parties against whom they 
are rendered; and the like effect (as to ad- 
miralty decrees) is claimed to exist under the 
act of 1828, in virtue of state laws. Hence 
it is urged that the lien of admiralty decrees, 
in the courts of the United States, is a legal 
right attaching to land, and is, thei-efore, a 
rule of property arising under the laws of the 
several states, and cannot be abrogated by 
a rule of the supreme court. 

The language employed in framing the twen- 
ty-first rule of admiralty practice, leaves no 
room to doubt the real and true purpose of 
its authors: "In all cases where the decree is 
for the payment of money, the libellant may, 
at his election, have an attachment to compel 
the defendant to perforja the decree, or a wi'it 
of execution in the nature of a capias and of a 
fieri facias commanding the marshal to levy the 
amount thereof of the goods and chattds of 
the defendant, and for want thereof to arrest 
his body to answer the exigency of the execu- 
tion." Decrees in courts of admiralty can only 
be enforced in the mode and by the process 
properly ordjUned for theu: execution. The 
character and effect of such decrees, and the 
mode of their execution, is, unquestionably, 
within the proviuce of congress to determhie. 
By the act of 1842, congress determined and 
declared, that the supreme court should have 
full power and authority to prescribe and regu- 
late and alter the forms of writs and other pro- 
cess to be used and issued ia the district and 
circuit courts of the United States. Congress 
has thus delegated to the supreme court the- 
dEull and unqualified power to prescribe, to reg- 
ulate, and to alter wilts for the enforcement of 
decrees in admiralty; and the supreme court- 
has exercised that power, in prescribing the- 
exact process and regulating the particular- 
mode of executing an admiralty decree for the- 
payment of money. The libellant may have- 
an attachment or a capias against the person 
of the defendant, or a fieri facias against his- 
goods and chattels. These are the only writs, 
and the mode prescribed is the only mode, by 
which decrees in admiralty can be lawfully 
executed by the circuit and district courts. 
And if the rule is of paramount authority and 
of binding obligation upon those courts, then 
they have no power or competent authority to 
issue an execution against the lands of a de- 
fendant, to collect the amount due on a decree 
in admiralty, for the payment of money. That 
the supreme court has full power and authority 
to establish the rule, I have no doubt. In the 
case of Thompson v. Phillips [Case No. 13,- 
974], the court say: "Laws which relate to 
practice, process, or modes of proceeding he- 
fore or after judgment, are exceptions to the 
thirty-fourth section of the judiciary act, as 
congress has legislated on the subject. The 
supreme court of the United States have estab- 
lished the distinction to be this: State laws/ 
which furnish the court a rule for forming a 
judgment, are binding on the federal courts, 
but not laws for carrying that judgment into 
execution— that is, governed by the acts of 
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congress and the rules and practice adopted 
pursuant thereto." So, too, in the case of 
Bank of U. S. V. Holstead, 10 Wheat. [23 U. 
S.] 51, where the question arose as to the pow- 
er of the circuit court of the United States to 
subject certain property to execution, by rule 
of court The supreme court say, that "there 
is no doubt that congress might have legislat- 
ed more specifically on the subject, and de- 
clared what property should be subject to exe- 
cution from the courts of the United States. 
But it does not follow that, because congress 
might have done this, they necessarily must do 
it, and cannot commit the power to courts of 
justice. Congress might regulate the whole 
practice of the courts, if it was deemed ex- 
pedient so to do. But this power is vested 
in the courts." This exposition of the power 
of the supreme court of the United States to 
frame rules in relation to executions and other 
process, is conclusive authority in this court. 
But it is said that a decree in admiralty 
operates as a lien upon the lands of the de- 
fendant, and that where a lien exists, the 
right to issue execution, to levy upon and sell 
the land to satisfy and discharge the decree, 
is not only a necessary result of the lien, but 
is also authorized by the legislation of con- 
gress. In England, from which country we 
derive the fundamental principles of maritime, 
equity, and common law, no lien on lands is 
created by a decree in admiralty; nor, accord- 
ing to long-established usage, can execution 
there be issued against lands upon such a de- 
cree. 1 Com. Dig. 393; Gierke, Praxis Adm. 
137, 139; Godb. 268;° Hall, Adm. 112; Browne, 
Oiv. & Adm. Law, 410. And until the statute 
of "Westminster II. (13 Ed. I,), judgments in 
personal actions were not hens upon land by 
the common law. That statute gave the right 
to issue a writ of elegit, which created the 
lien. So, too, in relation to decrees in equity 
for the payment of money. They did not oper- 
ate as liens on land until the act of 1 & 2 
Vict c. 110. This act of parliament provides 
that decrees in ehanceiy for the payment of 
money "shall have the effect of judgments in 
the superior courts of common law." But no 
innovation of this Mnd has ever been incorpo- 
rated into the maritime jurisprudence of Eng- 
land; and the same exemption of lands from 
admiralty liens obtains in this country, unless 
it has been removed by the legislation of con- 
gress. I can see nothing in the act of con- 
gress of May, 1828, and of J^lly, 1840, that 
gives to a decree in admiralty the effect of a 
lien on land. The clause in the third section 
of the act of 1828, declares that "writs of exe- 
cution, and other final process, issued on judg- 
ments and decrees rendered in any of the 
courts of the United States, and the proceed- 
ings thereupon, shall be the same (except the 
style) in each state respectively as are now 
used in the courts of such states." This pro- 
vision has reference, doubtless, to judgments 
at law and decrees in chancery, and proceed- 
ings upon such judgments and decrees. It 



cannot, by any known rule of construction, 
have application to decrees in admiralty, or to 
proceedings upon such decrees, and for the 
obvious reason that by the constitution and 
laws of the United States, the state courts 
have no admiralty and maritime jurisdiction, 
and consequently can render no decrees in ad- 
miralty and maritime causes. Equally falla- 
cious is the inference sought to be drawn from 
the fourth section of the act of 1840. This 
section provides, that "judgments and decrees 
shall cease to be liens dh real estate in the 
same manner as judgments and decrees of the 
state courts now cease, by law, to be liens 
thereon." The plain import of this statute is, 
that judgments at law and decrees in chancery 
rendered in the circuit and district courts of 
the United States (in any state), having liens 
upon land, shall cease to be liens, in the sime 
manner as judgments at law and decrees in 
chancery of the coui-ts of such states cease to 
be liens. State laws, in virtue of which liens 
are created on judgments and decrees in the 
state courts, furnish rules of property; and 
it was the pui^pose of congress to put liens of 
like judgments and decrees in the federal 
courts upon the same footing. It is analogous 
in principle to the limitation laws of the sev- 
ei-al states, which have always been regarded 
as affording rules of property, and, therefore, 
rules of decision in the federal courts. The 
object of the provision, doubtless, was to ob- 
tain uniformity of a rule of property, in courts 
of different jurisdictions, and that rule to be 
in conformity to state laws. I am uirable to 
see how the fourth section of the act of 1840 
should have reference to liens, which by no 
possibility can have an existence in virtue of 
state laws, and especially as it was the pur- 
pose of congress to hmit, and not to extend, 
the liens of judgments and decrees rendered 
in the federal courts. 

Again, it was urged in the argument, that it 
is in accordance with the practice and usage 
of the United States courts, to issue executions 
against land, or decrees in admiralty; and our 
attention has been called to the rules of court 
for the Southern district of New York, as au- 
thority for the practice. By the 59th rule of 
the district court for the Southern district of 
New York, there is an express consent requir- 
ed, cormected with the stipulation, that if the 
condition is not performed, the court may or- 
der execution against the goods, chattels, lands, 
and tenements of the stipulators; and by the 
147th rule of the same court it is declared 
that the writ of fieri facias and venditioni ex- 
ponas should be adopted as final process in 
that court in all cases for the sale of property, 
and that the proceedings therein, in admiralty 
cases, should be conformable to those on the 
common law side of that court. Those rules 
were adopted in 1838, and in pursuance of au- 
thority supposed to be conferred by the vari- 
ous acts of congress then in force. Whatever 
authority to prescribe and regulate process 
was given to the circuit and district courts by 
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the judiciary and process acts of 17S9, and 
the act of 1792, that authority was merged in 
"the one of like power conferred on the supreme 
court of the United States by the act of 1842; 
and the supreme court having exercised the 
power thus conferred, and prescribed the ex- 
act process and designated the particular 
mode of executing admiralty decrees, it would 
seem to be conclusive that the inferior courts 
of the United States could not adopt process 
and pursue a practice in conflict with that or- 
dained by the supreme court But I am not 
advised of the existence of any rule of prac- 
tice upon the subject of final process and the 
mode of executing admiralty decrees, adopted 
by the circuit and district courts for the South- 
ern district of Ohio. What the efiCect would be 
of a written consent connected with the stipu- 
lation, authorizing the court to issue execution 
against the land of the stipulators, if the con- 
dition should not be performed, it is not nbw 
necessaiy to determine, as no such consent 
was connected with the stipulation in the 
case under consideration. From a careful ex- 
amination of the question raised by the first 
ground of the demun'er, I am led to the un- 
avoidable conclusion that the circuit court of 
the United States for the Southern district of 
Ohio had no authority to issue an execution 
against the lands of the defendants on said 
■decree in admiralty, and, consequently, that 
the levy of such execution upon land, and the 
proceedings of the marshal in relation thereto, 
are void and of no effect. 

It remains to consider whether, • upon the 
facts disclosed by the record, the complain- 
ants are entitled, in a court of chancery, to the 
discovery and general relief prayed for in this 
case. It is averred (in substance) by the com- 
plainants, in their bill, that the defendants owe 
them a sum of money, certain in amount, evi- 
denced by an admiralty decree, rendered by 
a court of record and of competent 'jurisdic- 
tion; that a fieri facias has been issued on 
said decree, and no goods and chattels found 
by the marshal whereon to levy; that the de- 
fendants have lands which can be made sub- 
ject to the payment of said decree only through 
the aid, and by the interposition, of a court of 
equity. These are simple, and yet they are 
the important facts for consideration in this 
branch of the case. It is both the policy and 
the principle of American as well as of Eng- 
lish jurisprudence, to subject a debtor's prop- 
erty to the payment of his debts; and it is 
laid down as an undeniable proposition, that 
the jurisdiction of a court of equity will be 
exercised when the principles of law by which 
the ordinary courts are guided, give a right, 
but the powers of those courts are not suffi- 
cient to afford a complete remedy, or their 
modes of proceeding are inadequate for the 
purpose. Jlitf. Eq. PL 103; 1 Vem. 399; 3 
Atk. 192; Ves. 51; 2 Johns. Gh. 283. This 
doctrine, in its broadest sense, was recognized 
by the supreme court of Ohio in the case of 
■ Cram v. Green's Adm'r, 6 Ohio; 429. The 
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court there say: "That the chancellor has 
jurisdiction in those cases where a plain, ade- 
quate, and complete remedy cannot be had at 
law, is an apothegm by which his power is 
limited in every eountiy where the distinction 
is known between courts of law and equity. 
The extent of this restriction has been long 
since defined. It is a technical maxim (say 
the court), adopted by our legislature in its 
technical sense, and received the same inter- 
pretation here as elsewhere. In our practice 
we do not give it a restricted meaning, but 
sustain our powers to the same extent as 
other similar tribunals, where jurisdiction de- 
pends on this principle. It is a part of the 
general chanceiy law, that where a class- of 
eases are the objects of chancery jurisdiction, 
that jurisdiction is not taken away because 
courts of law subsequentiy administer a reme- 
dy." Hence, it is a principle sanctioned by 
courts of equity everywhere, that in order to 
obtain satisfaction of a judgment at law, 
where execution has been issued, and no prop- 
erty found on which to levy, the judgment 
creditor may file his bill in a court of chanceiy 
for relief, and he wUl be entitled to the aid of 
that court to discover and apply the debtor's 
property to the payment of the judgment 
This principle is so weU established that il- 
lustration and citation of authorities is deem- 
ed to be unnecessary. The case before us is 
where a decree in admiralty for the payment 
of money was obtained, an execution issued 
upon it against the goods and chattels of the 
defendants, and a return of the writ by the 
marshal, with an endoreement of nulla bona. 
I think the case is not distinguishable, in prin- 
ciple, from that of a proceeding in equity, 
where the foundation of the suit is an unsat- 
isfied judgment at law. The claim is for the 
payment of money as much in the one case 
as in the other, and both are results of adju- 
dications of courts of record. It is true, that 
by "the 21st rule of admiralty practice, the 
creditor in the one case may have a ca. sa. 
against the body of the defendant which has 
not been resorted to. So, too, upon a judg- 
ment at law in cases of fraudulent contract, 
the creditor may have his writ of capias 
against the body of the defendant. Yet this 
cumulative remedy (neglected to be exercised) 
is, of itself, no obstacle in the way of equity- 
proceedings to satisfy the judgment The 
analogy holds good in like proceedings on a de- 
cree in admiralty. The right to a capias 
against the body is cumulative upon the right 
to a fieri faeias against goods and chattels, 
and I am imable to see why the neglecting to 
issue a capias on the decree should operate as 
an obstacle to a chancery proceeding to obtain 
satisfaction of the debt, any more than a like 
neglect to issue a capias on a judgment at 
law, where a party is entifled to it 

On the whole, I am of the opinion that the 
demurrer should be sustained, so far as the 
allegations in the bill relate to the issuing of 
an execution against land, and the levy and 
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other proceedings of the marshal thereon af- 
fecting the lands of -the defendants. But, as 
the bill in other respects presents a case on 
which it is both competent and proper for the 
court to grant the discovery and general relief 
prayed for, the demurrer should be overruled. 

[The case was afterwards talieu to the supreme 
court, upon a certificate of dividoii in opinion be- 
tween the judges. See 2 Blacls: (67 U. S.) 430.] 
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WARD et al. v. The DOTJSMAN. 

[6 McLean, 231; i Newb. 236.] 

Circuit Court, D. Illinois. Oct., 1854. 

CoUiisioN— Steamek Overtaking Saii^— Exces- 
sive Speed— Evidence— Apportiok- 
MENT OF Damages. 

1. In a collision which took place between a 
steamer and a schooner as they were entering 
the harbor of Chicago, the evidence shows that 
the schooner was ahead, and was sailing the 
channel usually talien by vessels when the wmd 
was as at that time, and that the steamer at- 
tempted to pass, in a narrow space, between the 
schooner and the pier, without any considerable 
abatement of speed. This was a fault, and 
under the circumstances the steamer cannot 
maintain a libel for the injury done by the col- 
lision. Tlie steamer should have allowed the 
schooner to continue her course without inter- 
ruption, and if necessary should have stopped. 

2. When it appears in a case of collision, one 
party is in fault, before a court of admiralty 
«will allow any compensation by apportionment 
or otherwise to such party, the evidence must 
clearly show there was a fault on the other 
side. If it is conflicting so as to leave it doubt- 
ful, or if it should appear that there might be 
spme slight mistake or error which was occa- 
sioned by the original flagrant fault of the first 
named, no apportionment will be made. 

3. Whenever a sail vessel is entering upon 
diflacult navigation, as approaching a harbor, 
&c., a steamer following should take extreme 
precaution to keep out of the way. A steamer 
IS considered under command, and should 
avoid sail vessels; and this rule is to be en- 
forced with peculiar strictness under the cir- 
cumstances of this case. 

[This was a libel by Samuel Ward, Eben B. 
Ward, and Thomas G. Butlin agamst the 
schooner M. Dousman to recover damages for 
injmies sustained by -a collision.] 

H. G. & E. S. Shrunway, for hbellant 
Mr. Goodrich, for claimant 

DRUMMOND, District Judge. This is a li- 
bel filed by the ownere of the steamer Arctic. 
It alleges that the steamer, being about to en- 
ter the harbor of Chicago, on the 13th day of 
August, 1851, turned to pass around the north 
pier; that after the steamer commenced turn- 
ing, the schooner M. Dousman, which was en- 
tering the harbor at the same time, with the 
wind free, and being on the easterly side of 
the steamer, negligently and improperly chan- 

1 [Reported by Hon. John McLfCan, Circuit 
Justice.] 



ged her course, struck the steamer on the lai-- 
board side and damaged her to a considerable 
amount. It states that there was sufficient 
room and depth of water for the schooner to 
enter the harbor without changing her course 
northerly, and that with proper care on the 
part of the schooner the collision might have 
been avoided; that the steamer was so situated 
at the time the schooner approached, it was 
impossible for the Arctic to get out of the way: 
the steamer being between the schooner and 
the north pier. The owners of the Arctic 
claim compensation for the damages done by 
this collision. 

The answer states that the schooner, loaded 
and drawing eight feet of water, with the 
wind north, was entering the harbor in the 
channel usually taken by vessels with such a 
wind; that at the mouth of the harbor, and 
south of the channel the vessel was sailing, 
there is shoal water— usually called the middle 
ground— on which the schooner would have 
been in danger of grounding and of being lost 
or injured, if she had kept too far south. That 
the Arctic, just after the M. Dousman had 
doubled the north pier, imdertook to pass be- 
tween the schooner and the pier; that in so do- 
ing she came in contact with the schooner and 
did some damage to the latter. The owner de- 
nies that the schooner changed her course more 
than was prudent to keep her off the middle 
ground, and that there was not sufficient room 
for the Arctic to pass between the schooner 
and the pier; and avers that the steamer 
ought to have been stopped or backed so as to 
allow the schooner to pass into the harbor. 

There is the usual conflict of testimony in 
this case. In a collision between two vessels, 
there is generally aa effort by those on board 
of one to cast the blame on the other. There 
are, however, some main facts in this case 
which cannot be controverted. The M. Dous- 
man was a schooner imder sail, with the wind 
about north, trying to make the harbor of Chi- 
cago by the north channel. The entrance to 
the harbor is quite narrow. At the time the 
schooner changed her course to run into the 
harbor, the Arctic was several hundred yards 
astern of the schooner. As the wind was then, 
vessels coming in by the north channel keep 
as near the north pier as they can with safety, 
on account of the current which sweeps around 
the pier. The Arctic, astern of the schooner, 
and herself about to make the harbor under a 
full head of steam, undertook to go to wind- 
ward of the schooner, and between her and 
the north pier. Those who had the manage- 
ment of the steamer knew, or were bound to 
know, the risk they ran m attemptuig so very 
difficult and delicate a pianeuver. 

When we come to the details of the collision, 
we find great discrepancy in the evidence. Ac- 
cording to those on the Arctic, no collision 
would have taken place if the schooner had 
not suddenly changed her course and luffed 
up across the line of the steamer, while ac- 
cording to those on the schooner the collision 
could not have been avoided, and whatever 
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change of course there was, ,was caused by a 
fear of striking the middle ground, a bad shoal 
lying near the mouth of the harbor. It seems 
that the helmsman of the schooner, when he 
saw the approach of the Arctic and the danger 
of a coUision, kept the schooner away without 
any direction to that effect, whereupon the cap- 
tain ordered him to keep the vessel straight 
and not mind the steamer. The people of the 
M. Dousman concur in saying that the vessel 
luCEed to avoid grounding. Those on the Arc- 
tic, on the contrary, affirm there was plenty of 
room with good water to the southward of 
the course of the vessel. It is true that the 
schooner cannot escape the consecLuences of its 
own fault by showing that the steamer was 
also in fault, but I do not think it necessary to 
weigh and examine the testimony very mi- 
nutely to determine whether there might not 
have been some trifling fault on the paxt of 
the schooner, because the faults of the steamer 
were so many and flagrant, that whatever er- 
ror, if any, of the schooner ther-e was, (and I 
am not prepared in this conflict of testimony 
to say there was any,) it might well be con- 
sidered, under the circumstances, as trivial, 

I think the weight of the evidence is, that 
the collision occurred as the Arctic was in the 
act of swinging as she changed her course to 
enter the harbor. Ail the witnesses on the 
schooner do not agree as to this; but the mas- 
ter of the brig Mary, which was a short dis- 
tance behhid, and about to enter the port, 
speaks particularly on this point, and his posi- 
tion gave him the best opportunity of judging. 
Besides, this conclusion is strengthened by 
the manner of the contact, and by the na- 
ture of the injury that was done to the steamer 
. and to the schooner. The luffing up of the 
schooner may have contributed slightly to it, 
but it is not certain that the collision would 
not have taken place in any event. It would 
not be surprising if the helmsman of the 
schooner was a little alarmed when he saw the 
imminence of the danger, and should try to 
avoid it; nor that the captain, through an ap- 
prehension of runnmg aground, should give 
an order to luff. These are niceties which 
need not be severely criticised. We must rec- 
ollect that the captain of the schooner had a 
right to presume that the steamer would keep 
out of his way; and though we should hold 
him to the exercise of all reasonable skill and 
prudence, still we must judge of these by the 
light of the circumstances which surrounded 
him. 

The first and second mate of the Arctic unite 
in giving it as their opinion that tiie checking 
bell was not rung, and that her speed, which 
had been from eight to twelve miles an hour, 
had not been slackened. It is true one of the 
men says that the checking bell was rung fif- 
teen minutes before the collision; and yet this 
same witness declares, in another part of his 
testimony, that at that time they were only 
seventy or eighty feet from the pier. No reli- 
ance whatever can. be placed on the evidence 
ct this witness. He was examined before 



me; and his whole manner indicated a total 
recklessness as to the facts, and his eager- 
ness to screen the Arctic involved him in end- 
less contradictions. It is manifest that the 
Arctic, whether her speed had been lessened 
or noi was going at too rapid a rate. It 
would be attended with very ruinous conse- 
quences to sanction such speed under such > 
circumstances. Coming into a harbor with a 
narrow passage, right in the wake of another 
vessel, at a speed of ten miles • an hour! 
Steamers cannot be too stringently held to cau- 
tion and circumspection in this particular. 
They are constantly violating all, the rules we 
adopt, and I do not ,feel disposed to relax 
those wholesome restraints which the courts 
have thrown around their management The 
schooner was ahead, and had the right to 
choose her course; in this instance, with the 
wind north, it was her only course. It was 
the duty of the steamer to keep out of the 
way of the schooner; and there can be no 
doubt it was a gross fault for the steamer 
to attempt, under the circumstances, to pass 
between the schooner and fbe north pier. This 
is the opinion of the nautical witness who has 
been examined on that point, and I concur ful- ^ 
ly in its correctness. It ^ was attended with* 
great risk and peril in every aspect, as well 
to the steamer as to the schooner. 

I think it may be laid down as the rule, with- 
out exception, that whenever a sail vessel is 
entering a harbor so difficult of access as that 
of Chicago, a steamer following should take 
extreme precaution to keep out of the way of 
such vessel, and, if need be, stop entirely. It 
is the only safe rule. The general rule ap- 
plicable to steamers is, that they are always 
considered under command, and should keep 
out of the way of sailing vessels; and it seems 
to me this rule should be enforced with pe- 
culiar strictness upon a steamer situated as 
the Arctic was in this case. 

If this were a Ubel promoted by the owners 
of the M. Dousman, I should have no hesita- 
tion in awarding to them compensation for the 
damage their vessel sustained, as it is, I dis- 
miss the libel with costs. 
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WABD et al. v. The FASHION. 

[Newh. S;i 6 McLean, 152.] 

District Court, D. Michigan. Oct., 1854. 

Cot-IilSlOX BETWEEN StEAMER AND SaIL — PrOOP 

OP Fault — Inevitable Accident — Ekkob in 
Extremis— PiiBADiNGS as Evidence — Weight 
OF Testijioxy— Protest— Nadtioal Phrases- 
Excessive Speed in Steamers. 

1. In ease of a collision, between a steamer 
and a sail vessel, in which the owners of the 
former libel the latter, the libelants must not 
only show fault in the sail vessel, but all pre- 
cautionary measures, on their own part, to 
avoid the danger to which she was exposed. 

2. When a collision is deemed inevitable, an 
injudicious order, given in the excitement and 
alarm of the moment, is not to be considered 

1 [Reported by John S. Newberry, E3sq.] 
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the only cause, even if deemed a fault, should 
the antecedent negligence and conduct of the 
one party have placed the other in a situation 
where there was no time for judicious action. 

3. Where no fault can he found on either side, 
the collision will he deemed an inevitable acci- 
dent. 

[Cited in Austin v. New Jersey Steamboat 
Co., 43 N. Y. 81.] 

4. Where a collision occurs from inevitable 
accident, without the negligence or fault of ei- 
ther party, each should bear his own loss. 

5. Allegations in pleading are admissions by 
the pleader, and need no proof, unless denied 
and put in issue: and as against the pleader, 
will be taken as matter conceded. 

6. A witness swearing that he thought a 
particular order was given, and to his belief 
that it was obeyed, is not contradicted by tes- 
timony positively averring that such an order 
was not given. 

7. The testimony of a witness should not be 
rejected, because in a hiirried conversation, im- 
mediately after the collision, he gave a different 
statement as to a particular fact, from that 
positively sworn to in court. 

8. The protest of the captain and crew, made 
the morning after the collision, when admitted 
in evidence, may be considered as evidence cor- 
roborative of the testimony of the witnesses 
in court, when, as to all material facts, they 

' correspond. 

9. Doubtful words in a statute, if not scien- 
tific or technical, are to be interpreted according 
to their familiar use and acceptation. The 
phrase "going off large" is nautical, and sig- 
nifies having the wind free on either tack. 

10. Since the introduction of steam in the 
propulsion of vessels, the rule of navigation has 
been enlarged, and steamers are required to use 
all their power and care, under all circumstan- 
ces, to keep clear of sailing vessels. The for- 
mer can be controlled and guided by human 
skill; the latter are governed by the wind. 

[Cited in The Sunnyside, Case No. 13,620.] 
[Cited in Parrott v. Knickerbocker & N. Y. 
Ice Co., 46 N. Y. 368.] 

11. Every precaution must be taken by a 
steamer to avoid a collision with a sail vessel, 
and the timely slackening of her speed is a 
necessary precaution at night, when passing 
through a fleet of sail vessels anchored at the 
mouth of a river. Under such circumstances, 
a mere conformity with the rules of naviga- 
tion will not excuse the steamer. 

12. A rate of speed in steamers, which, un- 
der the circumstances, necessarily endangers 
the property of others, is unjustifiable, and 
makes the owners responsible for the conse- 
quences. 

[This was a libel by B. B. Ward and S. 
Ward, owners of the steamboat Pacific, 
against the brig Fashion to reeover damages 
sustained by a collision.] 

H. H. Emmons, G. Y. N. Lotbrop, and J. S. 
Newberry, for libelants. 

I. In the ease of the Woodrop Sims [2 Dod. 
82], cited in Abb. Shipp, 229, Lord Stowell 
stated four classes of collision in the English 
admiralty: 1st. Where the collision is with- 
out fault on either side, as by inevitable acci- 
dent or vis major; there the loss is left where 
it fell. 2d. Where both parties are to blame; 
there the whole loss is put together and divid- 
ed in equal moieties, each party bearing half. 
Rogers V. The Rival [Case No. 11,867], This 



Is also the rule where there is actual fault, 
but it is inscrutable, that is, uncertain on 
which side it lies. The Seiota [Case No. 12,- 
508]. 3d. Where the fault is with the suffer- 
ing party alone; in this case he must bear his- 
own los&. 4th. Where the fault is with the 
other party alone; then the offending party 
must respond to the injured party in full dam- 
ages. The first proposition as laid down, it 
will be observed, is a mere dictum, and is not 
necessarily law in our courts. On questions- 
of jurisdiction and admiralty law, our courts- 
are not bound by the English courts, but 
may go to the great sources of admiralty law 
to be found in the codes of the commercial 
states of Europe. See Ben. Adm. c. 12, "Re- 
sume." Such is the doctrine of the United 
States courts. The Jefferson, 10 Wheat. [23^ 
U. S.] 428; Waring v. Clai-ke, 5 How. [46 U. 
S.] 441; The Genesee Chief, 12 How. [53 U. 
S.] 443. The first proposition of Lord Stowell 
we submit, is not law in this coimtry. (1> 
Because it has never been so adjudged in this 
country. (2) By the laws of most of the mari- 
time states of Europe, the loss was divided 
in case of inevitable accident. See Abb. 
Shipp. 229. Such was the law of Valin, Ole- 
ron, Hanseatie ordinance, Vinnius and StyjH 
mann, and the French ordinance. (3) Be- 
cause one of the most accomplished and ex- 
perienced of the American admiralty jurists- 
has decided otherwise. The Seiota [supra]. 
But in the case at bar we claim the brig 
Fashion to be solely in fault. 

II. It is the duty of a steamer, all other 
things being equal, to port her helm, and go 
to the right, on meeting a vessel coming from- 
the opposite direction. Story, Baihn. § 611, 

III. Where either party has neglected any 
ordinary precaution, or varied from any right 
or duty, they are presumptively liable. 1 
Conk. Adm. Prac. 303; [Newton v. Stebbins] 
10 How. [51 U. S.] 605; [St. John v. Paine] 
Id. 584. (1) The showing a green light by the 
Fashion when on the larboard tack, waa 
an ordinary— nay more, a statutory prescrib- 
ed, precaution. Laws Cong. 1847; Bulloch v.^ 
The Lamar [Case No. 2,129]. (2) A saiUng 
vessel meeting a steamer has a right to keep- 
her course, and it is her duty to do so. Conk, 
Adm. Prac. 308, 309; 2 Hagg. Adm. 173. 
Corollary first: The Fashion was on her lar- 
board tack, not showing a green light; she is 
therefore in fault. Corollary second: The 
Fashion changed her course and headed ob- 
liquely across the channel. 

IV. The libelants may recover though some 
fault is attributable to them. 1 Greenl. Ev. 
g 232a; Butterfield v. Forrester, 11 East, 60; 
Bridge v. Grand Junction B. Co., 3 Mees, & 
W. 244; Davies v. Mann, 10 Mees. & W, 546; 
Barrett v. Williamson [Case No. 1,(^1]. 

A. D. Eraser, James A. Van Dyke, and 
William Gray, for respondents. 

To entitle the libelants to recover, they 
must show negligence on the part of the re* 
spondents, and entire vigilance, and no neg- 



[29 Fed. Cas. page 183] 



(Case No, 17,154) WARD 



ligence on their own. Abb. Sbipp. 501 (top 
paging); also, Id. 606; 1 Oromp. & M. (1832) 
20; 38 E. C. I>. 252. The libelants must show 
fault on part of defendants. The Atlantic & 
Ogdensburgh [Case No". 17,158] ; Story, Bailm. 
C09, note; 3 Kent, Comm. 231. The speed of 
the Pacific was too great under the circum- 
stances, and puts her officers in fault. 2 W. 
Kob. Adm. 9; Id. 271; 3 TV. Rob. Adm. 76; 2 
W. nob. Adm. 2, 202, 379, 426; 3 W. Rob. 
Adm. 288. It is a mark of suspicion that the 
liljelants did not offer their protest in evi- 
dence. 3 W. Rob. Adm. 295; 2 W. Rob. 
Adm. 318. In conflict of testimony the pre- 
sumption is that the respondents did their 
duty. 2 W. Rob. Adm. 245. 

WIIjKINS, District Judge. This is a cause 
of collision between a steamer and a brig, at 
the mouth of the river Detroit. The libelants 
were the owners of the steamer Pacific, and 
exhibited in their bill the following allega- 
tions, viz.: "That the said steamboat, of the 
burthen of 500 tons and over, on the 26th of 
May, 1853, sailed from the port of Detroit 
with a large load of passengers and a small 
cargo of merchandise, on a voyage to the 
port of Cleveland, in the state of Ohio; that, 
in the evening, when about a mile and three- 
quarters below the port of Maiden, and about 
three-quarters of a mile below the Maiden 
light-house, and near the mouth of the river, 
while running her usual track, and only at 
the rate of five miles an hour, because the night 
was dark, without a moon, and it thus being 
Impossible to distinguish a vessel at more 
than about twice the length of the said steam- 
boat distant; and, furthermore, because the 
master of the steamboat thus slowed the 
speed of the said steamboat, in order to pass 
a vessel about five or six hundred feet above 
the brig Fashion; the master being on watch 
and on the look out, descried a small light 
ahead, and soon discovered a vessel approach- 
ing the steamer he commanded, dead ahead, 
and apparently about three hundred feet dis- 
tant, which was but twice the length of the 
said steamboat; that as soon as he discov- 
ered the said brig Fashion thus approaching 
the steamer, he ordered his helm to be put 
'hard a-port,' designing to pass to her right, 
and leave her on his larboard side; that the 
helm of the steamer was accordingly put 
"hard a-port,' and so kept until the said steam- 
boat had lapped her bow uiron said vessel 
about twenty or thirty feet; and that when 
he perceived the Fashion was about to strike 
the steainer, he ordered his helm 'hard a- 
starboard,' in order to 'throw his stem off 
and avoid a collision, which was accordingly 
done, but the said brig struck the said steam- 
boat with her bow about midships, carrying 
away the wheel-house, the kitchen and pan- 
tiy, with its crockery and fumiturc, and also 
the wheel beams, deck frames, pillar block, 
and breaking the wheel of the said steam- 
boat." 

The libel further exhibits, that at the time 



the light of the Fashion was first seen, the 
steamer Pacific "can-ied a bright light at the 
top of her pilot-house, a red light on her lar- 
board side front of the wheel-house, and a 
green light on her starboard side opposite the 
red; and that the said hghts remained in 
their positions burning, when the brig struck 
the steamer, and that they could easily have 
been seen from the Fashion for a long time 
before, and in season for her to have avoided 
a collision." 

It is further alleged in the libel, that "when 
the Fashion was first seen, she was so near 
the Canada shore, that the steamer could not 
safely pass between her and the shore; that 
when first discovered by the Pacific, she was 
sufficiently near for those on the steamer to 
see her exact courae, and that her bow pointed 
from the Canada shore towards the middle 
of the river; that, when the Pacific was near- 
ing her, and about to pass her on the right, 
instead of hugging the said shore, or putting 
her helm to larboard, as she was bound to do; 
or instead of keeping on her course, she omit- 
ted to do either, but put her helm to the star- 
board, and thereby throwing her bow out 
from the shore, across the track of the steam- 
er, and by reason whereof the collision oc- \ 
curred; that the orders 'to starboard' were 
distlnetly heard given on board of the brig, 
and that; in obedience thereto, she bore out 
from the shore across the track of the steam- 
boat, until just as the bow of the brig was 
about to strike the steamer, when the order 
was given to port her helm and bear away,' 
which was too late to avoid the colhsion." 

After thus succinctly narrating the circum- 
stances attending, and the immediate cause 
producing the collision (which, as the libel 
was prepared and filed within four days after 
the events described, and when the facts were 
then fresh in the manory of the captain of 
the steamer and his crew, may be fairly con- 
sidered as their view of the facts at the time), 
the libel proceeds to confirm this view of the 
transaction, by the recital of the admission of 
the captain of the brig, that his vessel was in 
fact starboarded, as thus represented; and 
that the collision was consequently occasioned 
by the carelessness and mismanagement of the 
captain and crew of the Fashion, in not put- 
ting her helm to the larboard, or otherwise 
continuing her course up the river on the Can- 
ada side of the channel. 

The respondents deny that the collision was 
occasioned by the fault of the brig; but di- 
rectly charge the same to the carelessness and 
mismanagement of the steamer, averring that 
it was occasioned by the steamer's attempt- 
ing to cross the bows of the said brig, when 
she should have continued her course and 
gone to the starboard. They further deny, 
that the brig was pursuing a course upward 
near the Canada shore; and aver, that the 
brig, being on a voyage from the port of Buf- 
falo to Chicago, entered the mouth of the 
river Detroit, from Lake Erie, about 8^^ 
o'clock in the evening of the day when the 
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collision occurred; that having by the com- 
pass brought the light-house to bear from their 
vessel north by east, they pursued a course up 
the river west of mid-channel, direct for the 
Bois Blanc light-house; that they continued 
such course without material variation; that 
on entering the mouth of the river, aU their 
crew, ten in number, were summoned upon 
deck, and stationed at the braces and other 
suitable places, so as easily to manage the 
vessel in case of emergency; that she was 
staunch, strong, well manned and equipped; 
that she had a signal lamp burning and sus- 
pended over the pawl bits, visible to those ap- 
proaching; that in addition thereto, a man 
with a large globe lamp was stationed for- 
ward of the railing; that when she was two 
and a half miles up the river, and a quarter 
of a mile from the light-house, and about half 
a mile from the Canada shore, her master, 
who was on the look out, discerned the light 
of the Pacific coming down the river about 
half a mile off; that both the Kghts of the 
steamer were then visible, and continued so, 
until she approached to within forty or fifty 
rods of the brig, when the larboard light dis- 
appeared and continued so imtil within twen- 
ty rods; that at this time she was from two 
to three points to the sta:pboard of the said 
brig's bow, and was then pursuing a course 
which would have carried her some fifteen 
rods to the starboard, and prevented the col- 
lision; that there was an abundance of room 
then between the brig and the Canada shore, 
for the steamer to pass with entire freedom 
and safety, the river being about two miles 
wide in that locality; that the said steamer 
here suddenly changed her course, and her 
larboard light again appeared; that the 3?ash- 
ion was then salUng up the river at the rate 
of a mile and a half an, hour, and on the same 
course with which she had entered, and that 
her course was not altered until a collision 
with the Pacific appeared inevitable, at which 
time her helm was ordered a-port to ease off 
the blow of the steamer; that within a min- 
ute after the re-appearance of the larboard 
light of the Pacific, she ran across the course 
of the brig, striking her larboard bow, carry- 
ing away her jib-boom, bowsprit, and break- 
ing through her larboard bow; that the speed 
of the said steamer was, at the time, uncheck- 
ed. The respondents, therefore, fully deny 
that the collision complained of, could have 
been avoided by the brig Fashion, but affirm 
that it was caused by the sudden and im- 
proper change made in the course of the steam- 
er. They deny further, putting the helm of 
the brig to the starboard, and aver that she 
only changed her coui'se at the time, in the 
direction and to the extent and for the pur- 
pose previously stated; and further affirm 
that no order to starboard was given by the 
master or any one on board said brig, and 
that no collision would have occurred, had 
the Pacific kept her course to the Canada 
shore, or stopped her engine when the danger 
first became apparent 



The issue of fact, thus presented by these 
allegations of the respective parties, compre- 
hends, therefore, the afiarmation of the libel- 
ants that the collision was caused by the un- 
skillful starboarding of the Fashion, when the 
vessels approached each other; and the de- 
nial of the same by the respondents. But as- 
suming the fact to be according to the state- 
ment of the hbel, and that such an order was 
given and obeyed hy the brig, it by no means 
exonerates the steamer from fault, and at- 
taches responsibiUty to the respondents, un- 
less the alleged consequence of such order was 
solely attributable to such alleged false move- 
ment of the brig. The libelants must show 
that their vessel performed the duty which de- 
volved upon her tmder the existing circum- 
stances, In adopting all precautionary meas- 
ures to avoid the danger to which she was 
exposed. They are not only called upon to 
establish fault in the respondents, but to prove 
ordinary care and diligence on their own part. 
At the moment a collision is apprehended to 
be inevitable, an injudicious order, given in 
the excitement and alarm of the moment, is 
not to be considered as the only cause, even 
if deemed a fault, should the antecedent neg- 
ligence and conduct of the one party have 
placed the other in a situation where there 
was no time for judicious action. Bulloch v. 
The lyamar [Case No. 2,129]; [The Genesce 
Chief V. Fitzhugh] 12 How. [53 TJ. S.] 461. 

Hence the inquiry of the court embraces the 
consideration of other facts than those com- 
posing the issue specified in the libel and an- 
swer. The pleadings admitting a collision, 
the principal inquiiy is, whether it was the 
result of inevitable accident, beyond the con- 
trol of human care and skill, or, if not, which 
vessel was in fault; or, were both in such 
fault as would call for an equitable appor- 
tionment of the damages? It was clearly not 
an event caused by a sudden storm, or, any 
such vis major as caused the vessels to be 
driven against each other, and which human 
foresight could not have prevented. Yet, if 
there can be no fault found by the testimony 
on either side, it will nevertheless be consid- 
ered as an inevitable accident. The steamer 
was on her usual evening trip to Cleveland, 
Ohio, and the brig on her voyage to Chicago, 
had entered the mouth of the Detroit river, 
in the vicinage of which and within the range 
of a mile of the light-house, a fleet of fifty or 
sixty sail vessels, bound upward, were detain- 
ed by unfavorable weather. In the language of 
Captain Shepherd, of the Hope, "The vessels 
were so thick in the channel, and the night so 
dark, that it was a difficult matter for a steam- 
er to steer safely through them, and required 
the greatest precaution," 

The testimony, which is principally applicable 
to the other points involved, is not only volumi- 
nous, but greatly contradictory. This is neces- 
sai'ily incidental to all cases of this" description. 
The witnesses, usually the crews of the collid- 
ing vessels, are not at all times the most re- 
liable; and, viewing the leading incidents from 
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different and ever varying positions, a corre- 
spondence in their testimony cannot always be 
expected. "Witli mucli care and attention, I 
Iiave laboriously examined and studied tlie 
facts in tlie case, and will not undertake to 
reconcile the marked discrepancy in the evi- 
dence. Certain prominent facts are free from 
all doubt, and on them mainly will the decision 
of this court depend. Other facts are left in 
uncertainty, by the witnesses on the one side 
conti-adicting each other on material points, 
widely differing in matters of judgment, as to 
time, place, distance, and the character of 
the night; and all of them, almost with one ac- 
cord, positively affirming the leading fact in the 
controversy, which is flatly, and as positively 
denied by all the witnesses on the other side. 

Before we proceed, however, to an examina- 
tion of this testimony, it would be well to notice 
foxur very material facts, placed on the record 
of the case by the libel. Allegations in plead- 
ing, are admissions by the pleader, and need 
no proof, unless denied and put in issue; and 
as against the pleader, will always be taken 
as matter conceded. These facts are: 1. The 
night of the collision was very dark, and so 
dark as to be impossible to distinguish objects 
at more than twice the distance of the Pacific. 
2. The speed of the Pacific was slackened to 
five miles an hour, in order to pass a vessel 
about five or six hundred feet above the brig 
Fashion. 3. Captain Goodsell, of the steam- 
er, first discovered the brig Fashion approaching 
the Pacific dead ahead and at the time about 
300 feet off. 4. That as soon as he discovered 
the Fashion, thus approaching his vessel and at 
this distance, 300 feet, he first ordered his 
helm "hard a-port," and kept her so, until she 
lapped her bow upon the brig about twenty or 
thirty feet; and then perceiving that the 
Fashion was about to strike the steamer, he or- 
dered his helm "hard a-starboard," in order to 
throw his stern off, which was done, and 
then the collision occurred. 

L The first proposition presented by the 
pleadings and thp proofs is, was the collision 
the result of the fault, or the imskillful con- 
duct of the ofilcers and crew of the Fashion? 
It is argued on the part of the libeilants, that 
the Fashion, in her onward course up the 
river, closely hugged the Canada side of the 
channel; that she was on this course when 
first seen from the Pacific; that she continued 
on this course until nearly opposite to, although 
somewhat below, a house on the Canada shore 
designated as the Elliot House, and stated by 
Mr. Elliot to be "about sixty feet below the 
light-house"; that the Pacific having a minute 
before slackened her speed, to avoid a collision 
with the vessels lying in front of the light- 
house, was slowly proceeding onward in mid- 
channel, when the Fashion, suddenly changmg 
her course for the American side, reddessly 
crossed the track of the steamer, and by un- 
skillfuUy putting her helm to the starboard, 
rendered a collision unavoidable. Such a state 
of facts, If sustained by proof of every pre- 
cautionary measure taken by the steamer to 



(Case No. 17,154) WAKD 

pass in safety, would certahily fully exonerate 
the steamer, and render the respondents liable 
to the amount of the damage incurred. Is 
sucji a view of the case maintained by the pre- 
ponderance of the evidence? I think not 
While no two of the crew of the Pacific agree 
as to the relative position of the Fashion to the 
Hope and to the Canada side; and Smith Holt, 
the wheelsman, locates the Hope "in mid-chan- 
nel, tailmg towards Canada"; while Noble, the 
derk, says, "She seemed to be cortung up the 
eastern shore, and did not alter her course until 
a minute before the collision"; while Elliot 
sweai's "that the point of collision was further 
off in the stream and near the middle of the 
channel"; while Goodsell states that he could 
not doubt as to the position of tho vessel, and 
that hercom-se was up the river oh the Canada 
side, and about 250 feet from the shore; and in 
cross-examuiation, invalidating the strength of 
this testunony, by swearhig that the collision 
occurred half a mile below the island, and con- 
sequently locating the Hope at a greater dis- 
tance from the Canada side, and the light-house, 
than the same is fixed by Shepherd and Du- 
mont; while such glaring discrepancy weakens 
the position of the libelants in this respect, the 
captahi, the two mates, the hdmsman and sea- 
men, numbering nine in all, and constituting 
the entire crew of the Fashion, dearly, united- 
ly and emphatically testift^ to her course firom 
opposite Bar Pomt upward, west of mid-chan- 
nel In a specified dh:ect bearhig for the fight- 
house. And in this they are mainly supported 
by Wolf of the Walbridge, and Marshal Capron 
of the Blossom, the one following and the lat- 
ter preceding the Fashion in the same course, 
and passhig unobstructed up the stream to the 
light-house point, between the Hope and the so- 
called American side shortly before the colli- 
sion, the crash of which was heard distinctiy 
on her dedis. 

If, then, taking the Canada side of the chan- 
nel and continuing in the same until the mo- 
ment of collision, and putting the helm at that 
crisis to the starboard, thereby suddenly turn- 
ing her bow to the left and across the river, is 
the fault of the Fashion, I cannot, from all the 
consideration I have given the evidence, so find 
that fact The libelants' witnesses by no means 
agree with each other as to hearhig the order 
"to starboard," or from what quarter it pro- 
ceeded; and those of them ^ho testify to such 
a fact, are positively contradicted by the cap- 
tain and the enth:e crew of the Fashion, who 
must have heard such an order had the same 
been given, and must have been conversant of 
the fact had such an order been obeyed by the 
vessel. They could not be mistaken; while it 
is probable that those on board the steamer 
were so, hearing such a shout from the Wal- 
bridge, and from the appearance of the Fash- 
ion in "eashig off her main sheet" If the fact 
was so, and such an order was given and obey- 
ed, the captain, the mates, the hehnsman, and 
the seamen of the Fashion have knowingly 
and corruptiy sworn to a falsehood, material in 
, this controversy, and which would requh:e of 
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this court, so belleYing the fact, to direct theit 
recognizance to respond to a a-iminal accusa- 
tion. Not so iu regard to Goodsell, Fish, Du- 
mont, Noble, and the wheelsman. Holt. There 
is a mental reservation, or a cautious modijS'ca- 
tion in their testimony, which, however moral- 
ly inexcusable if the fact was otherwise, would 
be protection of them on an indictment foi- 
perjury. Thinking such an order was given on 
boaid the Faslilon, and believing the brig then 
swinging to the left, is not an oath contradictoiy 
to the fact, that no such order was given, and 
that no starboarding nautically considered ever 
occurred. 

Captain GoodseU says, in his testimony in 
chief: "I heard them on board the brig sing 
out 'Starboard,' and then 'Hard starboard,' and 
saw the Fashion swing towards our vessel;" 
and in cross-examination, he says, "I thinli she 
put her helm to starboard, when we put om: 
hehn to port." AH this may be consistent with 
the fact that the Fashion was not put to the 
starboard. Fish did not hear the order to star- 
board, but says, "The Fashion seemed to be 
swinging towards us, after Goodsell gave the or- 
der 'to port,' and then it was too late for either 
vessel to have avoided a collision"; correspond- 
ing with the statement of Kennedy Andrews 
"that the Fashion, at the time, eased her mam 
sheets," which would appear to those on the 
steamer, as if she was starboarding. Dumont 
says "that he heard the order to starboard,' 
but the Fashion was so close, that he couldn't 
say whether she swung or not." Noble says, 
"the Fashion seemed to be coming up on the 
Canada side; heard the order 'Hard a-port* on 
the steamer, and observed an alteration in the 
course of the Fashion towards us, and immedi- 
ately the collision ocem-red." And Holt says, 
"I thinli the Fashion luffed up just before the 
collision, and changed her course, heard the 
order 'to starboard,' but can't say the sound 
came from the Fashion." All of which testi- 
mony amounts not to the weight of a spider's 
thread, when conti-asted with the unequivocal 
denial of the fact by nine witnesses, who best 
Imew of the circumstance, if it occurred, ~ and 
still more so when talien in connection with 
the testimony of "Wolf, that he, mimediately 
before the collision, gave such an order on board 
of the Walbridge, whose position was directly 
astern of the Fashion. And were I to accept 
the equivocal affirmation of the libelant's wit- 
nesses on this point, thus esjjlained by the or- 
der given on the Walbridge, and reject the 
positive and direct denial of the respondent's 
witnesses, I should give a preponderance to 
doubt over certainty, and establish a new rule 
of evidence for the discovery of truth. I am 
obliged, therefore, to say, that my examination 
of the evidence, in regard to this very serious 
conflict between the witnesses, has led me irre- 
sistibly to the conclusion, that no such order 
was given on board the Fashion, and therein 
she was not in fault. 

Heretofore I have considered the course and 
conduct of the Fashion, principally with the 
light shed thereon by the crew of the steamer, i 



Their testimony certainly does not make out 
the case, as exhibited hi the libel. Nor iS' 
much strength superadded thereto by Shnonea 
and Guiteau; the latter of whom, by his con- 
duct on the stand, did not commend his oath 
to the favorable regard of the court. "We will 
presently consider the weight to which their 
evidence is entitied, with reference to the ob- 
ject for which it was offered. 

During the recess of the day, when the libel- 
ants closed their testimony in chief, my mind 
was Impre^ed with the conviction that they 
had not presented a case so free from doubt, 
as to wan*ant a decree in their favor. With 
that conviction, I was disposed to stop the fur- 
ther investigation; but, conceiving that the ex- 
amination of the crew of the Fashion might 
lead either to an amicable adjustment by the 
parties, or to a decree on the basis that the 
real facts of the case were inscrutable, I per- 
mitted the hearing to proceed. But the testi- 
mony of the respondents gives an entirely dif- 
ferent view of the transaction, and, if worthy 
of credence, completely exonerates them from 
all liability, leaving only for the determination 
of the court, the credibility of the witnesses 
who testify to the facts. It establishes that 
the brig Fashion was on the riglit course, as 
confirmed by Captain Willoughby, bearing 
from off Bar Pomt north by east, and headmg 
for the light-house; that that course was kept 
without variation, except in passing the Wal- 
bridge, and the shoal which made out from the 
head of the Island; that she was properly 
manned; that she had a proper look-out; that 
she used exti-aordinary precautions to escape- 
a collision with other vessels; that she added 
to the usual lights required by the law, the- 
captain placmg a man with a globe lamp out- 
side of the railing; that, with the wind lightiy 
freshening from the west, she crept up the- 
stream at less than two miles an hour; that 
every man of her crew was at his post; and 
that she made no injudicious movement what- 
ever, continuing on her course imtil colliding 
with the Pacific. Such is the substance of the- 
testimony of Captain McKee, corroborated in 
everyimportant particular by Andrews, Salmon, 
Eogers, Flack, Mason, Sheely,and others. How 
has it been impeached? I must confess I 
place but little reliance upon the mathematical 
argument, or that which has been adduced to- 
show the inconsistency of this testimony with 
natural ti-uth. Such argument is based upon 
a misapprehension of tJbe testimony as to the 
position of the other vessels; for displace the 
Hope a few rods further west or south, or far- 
ther from the light-house (locahties about 
wliich all the witnesses for libelants greatly 
differ, and no two agi*ee), locate the Deer fur- 
ther up or down, and change but a few feet 
the witness Elliot, and the whole argument as 
to the place of collision faUs to the ground. It 
requires but a littie variation in the lines drawn 
upon the cliart to demonstrate this. Besides, 
if the witnesses locating these objects (no one 
of which can be safely considered as a fixed 
object but Elliot's house and the Island light) 
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had satisfactorily agreed in relation to the 
same, which is not the case, it yfovUd. only 
amount to the testimony of three witnesses 
hypothetically contradicting that of nine; for 
Capron. and Wolf, in this respect, sustain the 
crew of the Fashion, who place the point of 
collision below the Hope, and some thirty rods 
off, and the course of the Fashion at the time 
westward, or more towards the American side 
of the channel. 

Neither can I accede to the opinion that, be- 
cause Chart' B, drawn by Mr. Campeau, rep- 
resents a straight line from the point of start- 
ing, near Bar Point, to the light-house, and 
these witnesses testified to its accuracy, as 
representing the mouth of the river, and the 
course and position of the vessels in its vici- 
nage, that, therefore, they swore to such a 
straight hne as the course of the Fashion, 
which would consequently be inconsistent with 
keeping the light constantly in view over their 
larboard bow, when steering by the compass 
north by ^ast. Their testimony was in sub- 
stance, "that having fixed the compass, and 
taken the bearing north by east in starting up 
the river, their course was made direct for the 
light-house, sailing or heading direct for it, un- 
til coming near the shoals, when they sheered 
off a little to avoid them, resuming agam their 
» course by the light." In the language of the 
captain, "When the light bore north by east, 
we kept away, steering directly for the light." 
In pursuing this course, it is true, the Fashion 
would be continually nearing the eastern side 
of the channel as she advanced up the stream, 
because, as Gaptahi "WiUoughby testified, "The 
Canada shore protrudes more westwardly, and 
the channel contracts as we approach the mouth 
of the river, and as the point of starting was 
more or less west of the light-house." And 
here I must say that a careful examination of 
the testimony has corrected the mistake imder 
which I labored for a short time during the 
able argument of the counsel of the libelants; 
that, in this respect, the testimony of McKee 
and his crew was as to an impossibility and, 
therefore, so to be considered. But, on review, 
I find instead of "keepuig the light bearing a 
little over the larboard bow," the testimony is, 
that they kept the position of the Fashion 
directly ahead for the light, as is fully and in- 
telligently explained by Andrews, the first 
mate, saying: "We kept away till we opened 
Bois Blanc light, a little on our larboard bow, 
and then, that is, after this, steered by the light 
and compass, the man at the wheel going by 
the light." And Flack, the hehnsman, swear- 
ing "that he kept his eye on the light, and kept- 
It as right ahead as he could see." 

I was very careful in noting the testimony 
as given by McKee, Andrews, Flack and their 
companions, as to the course of the vessel, 
reading over repeatedly to them what I had 
written ere they closed their testimony, that 
I might not afterwards be misled; and I am 
satisfied their testimony is not obnoxious to 
the objection which has just been considered. 
But, it is furthermore urged, that McKee 



should at least be discredited, because, as is 
charged in the libel, he stated on the follow- 
ing day, when he arrived in Detroit, "that 
his vessel was starboarded," and that such 
a statement differs from the testimony he has 
delivered in court. That he told a different 
story on the occasion alluded to, is not so 
clearly established. The conversation he had 
with Mr. Thompson and others was a hurried 
one, just as he had landed, and when on his 
way to telegraph the owners; and it was an 
easy matter for them, under circumstances, 
to have misunderstood the purport of his 
language, or, for him unintentionally to have 
let fall a word that did not technically con- 
vey his meaning. Thompson, Montgomery, 
Fish and McDonald decline testifying to his 
using the term starboard, while only Murray 
and Goodsell, of the eight that were present, 
swear positively that such was his language, 
Goodsell had preceded him to. Detroit, and 
given his version of the transaction, and yet 
the same remarkable want of coincidence be- 
tween this witness and the first mate. Fish, 
which distinguished their testimony as to the 
relative position of the vessels, and their eon- 
duct at the period of collision, characterizes 
their testimony as to the strong point of 
this conversation. Goodsell swears positive- 
ly that he said "he gave the order and star- 
boarded his vessel," while Fish "will not be 
so positive about the word starboard being 
uttered," but, that he said "he thought that 
the Pacific would go between him and the 
Canada shore, and that he beaded a little for 
the American shore, and gave her a wide 
berth on the Canada side"; which ia not ma- 
terially variant from McKee's testimony on 
the stand. The witness Thompson, however, 
places this matter of impeachment, I have no 
doubt, in its true light, as it occurred; and 
giving to his version its proper weight, it 
would not justify the entire rejection of Mc- 
Kee's testimony, on the ground taken by 
the libelants. With the change of one word, 
his narration of the transaction to Mr. 
Thompson, is but an epitome of his testimony 
in court, as I have recorded the same. He 
said to Thompson, "he saw the Pacific de- 
scending the river, he watched her to see her 
course, she seemed to change some as she ap- 
proached, shutting out and opening, her 
lights"; from all of which he, McKee, con- 
cluded she was going to take the Canada 
side, and he, willing to give her a wide berth, 
"put to the American shore." But, that he' 
told another story, is successfully rebutted by 
the protest, which, if not competent evidence- 
as to any fact it contains, is at least evi-: 
dence, that he and his whole crew, the morn- 
ing after this conversation on the dock, en- 
tertained the same opinions, and narrated 
succinctly the same facts, to which they have- 
testified in court; and so far raises the prob- 
ability that the witnesses thus impeaching 
the memory or integrity of McKee, were 
clearly mistaken as to his meaning, if not 
as to his language. Where a witness is 
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souglit to be impeaclied in this manner, by a 
number of others, it would be more satisfac- 
tory if those others could agree among them- 
selves, or, that the memory of each had 
caught and retained at least the convictmg 
TTord of the reported conyersation. Moreover, 
the rejection of his testimony would in this 
ease amount to nothing; it would not weairen 
the preponderance, as the same facts are tes- 
tified to by Andrews, Sheely, Flack and the 
others; and if McKee has sworn falsely, they 
all have sworn falsely; and not only so, but 
their moral turpitude is magnified beyond the 
one offence of perjury, to a corrupt combina- 
tion deliberately to swear, by whole cloth 
manufacture, to a tissue of falsehoods, to the 
injury of the libelants— a supposition too 
monstrous for judicial confidence. McKee 
might have a motive, in self protection, as be- 
tween him and the others; but it is hard to 
imagine how -his crew could be brought to 
fiuch a stage of crime, without the appliance 
of the usual incentive to human action. The 
intelligent, demonstrative and conclusive evi- 
dence of Kennedy Andrews, was in all par- 
ticulars corroborative of McKee; and Flack, 
the helmsman, was as direct as to the same 
facts as either; and my confidence in both of 
them, as witnesses, has not been impahred. 
■The great point of controversy, in the im- 
peachment of Captain McKee, is as to the 
course he ran, and the necessity he was un- 
der to order his helm a-starboard. If he was 
on the Canada shore, such necessity may be 
conceived possible; but if, on the other hand, 
he was on the American side of mid-channel, 
isuch an order would only tend to put his ves- 
sel unnecessarily more in that direction. 
Now, that McKee is right, is confirmed by a 
portion of the testimony of the libelants. Let 
•a line be drawn through the river, from the 
■starting place off Bar Point upwards, equi- 
distant from both sides of the channel. Call 
the same mid-channel. Now, according to the 
testimony of Noble and Smith Holt, the 
wheelsman, the Hope lay in mid-channel, tail- 
ing, or with her stern towards the Canada 
•side; Nobl6 saying, "the Hope lay in mid- 
channel, and as we rounded her, we left her 
on our starboard side." The bow of the 
Hope, then, would of course be pointed to the 
American side. But Shepherd says, "that the 
Pacific, in passing, rounded the Hope." In 
doing so, her stern would of course tail or 
turn several points to the Canada shore, and 
consequently her bowsprit across mid-chan- 
nel, would directly point down the river west- 
ward, towards the American shore. But Fish 
.-swears that the collision took place thirty- 
five or forty rods below tlie Hope; and Good- 
sell, that the Fashion was dead ahead, and 
-consequently that distance in a line, drawn 
from and along her bow westward, places 
beyond controversy, according to the testi- 
mony of these four witnesses of the libel- 
ants, the point of collision on the American 
-side of the channel; and therefore sustains 
MeKee in the testimony he has given. 



Thus disposing of this branch of the case, 
we are called upon to decide a two-fold ob- 
jection which arises from the testimony of 
the respondents, viz.: 1. That the Fashion 
being on her larboard tack, as is contended, 
she did not display the signal light as requir- 
ed by the 5th section of the act of congress 
of 1849 [9 Stat. 382]. 2. That the ignorance 
of Captain McKee, as to the new regulations 
in regard to navigation by steamers, exhibits 
such a want of seamanship, as to prove that 
the Fashion was not well manned. 

Apart from the consideration that the dis- 
play of an erroneous light, is not made, either 
by the libel or the evidence, the cause of 
the collision, I am hy no means satisfied that 
this objection is well taken under the provi- 
sion of the statute. The language of the 5th 
section of the act of 1849, is as follows: 
"During the night, vessels on the starboard 
tack shall show a red light; vessels on the lar- 
board tack, a green light; and vessels going 
off large, or before the wind, or at anchor, a 
white light." It would seem from' the use of 
the conjunction "or," in the last branch of the 
sentence, that legislation designed to contra- 
distinguish "going off large" from sailing "be- 
fore the wind," and to direct the display of the 
white light under three contingencies. If so, 
the phrase, "before the wind," cannot be con- 
sidered as definatory of "going off large." 
What then was meant by the latter contingen- 
cy? Doubtful words in a statute, if not sci- 
entific or technical, are to be interpreted ac- 
cording to their familiar acceptation. But the 
words here are all technical, and have a naut- 
ical meaning in the science of navigation, 
with which, in the interpretation of a stat- 
ute, it is presumed courts of justice are ac- 
quainted. No experts need be called on to 
interpret the law. Many terms and phrases 
are used in our law books, and reports in 
admiralty, that are not in common use out of 
that jurisdiction. Booms, and pawl bits, and 
cat heads, and braces, and aft, and abaft, and 
larboard, and starboard occupy a prominence 
in admiralty, and are all, in legal supposi- 
tion, at least, known to the court. So in re- 
gard to the phrase under consideration; its 
definition is the interpretation of the statute. 
Congress designed to provide three signal 
lights, for five contingencies, and "going off 
large," and being "before the wind," and "at 
anchor" in the river, of a dark night, present- 
ing a similar peril^ to approaching vessels 
ahead, have assigned them the same signal 
light as a warning. "Going off large" is hav- 
ing the wind free on either tack, properly term- 
ed a vessel "off large," because it is hi her 
power to take a course to cither side— star- 
board or larboard— proceed straight forward 
on her course, or return back to her anchor- 
age, or to the point from which she started. 
In other language, she is free to the wind. She 
is not bound, but like a discharged debtor un- 
der the old insolvent system, who being at 
large, is at liberty to leave, as a free man, 
his prison bounds, and go whithersoever he 
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wiU. Was such tlie condition of tlie Fashion? 
McKee testifies, "that the wind on entering 
the river was W. S. W.; that at first it was^ 
very light, and scarcely sufficient to take 
them up the river, and that he had everything 
arranged to let go her anchor. But it soon 
blew a little stronger, and kept us moving 
slowly on our course." And Fish and Du- 
mont both say, that when they first discovered 
her, "they could not teU whether she was 
at anchor or not." And Andrews says, "that 
they had aboard her larboard tacks"; and he 
and his companions, all testify, that the course 
of the brig was direct, without any change 
of helm or sails, ajid free to the breeze. More- 
over, McKee swears, "that he had the regu- 
lar signal light burnhig on the *pawl bit,'" 
which, being the white light, and taken in 
connection with the evidence already quoted, 
shows that she was "going ofE large" with the 
wind on her larboard. Being, then, a vessel 
"ofC large," on a larboard tack, or, to use the 
phrase of Judge Nelson, hi 10 How,, "hav- 
' ing on board her larboard tacks," she was not 
in fault in displaying, in such a contingency, 
her white light from the pawl bit. 

2. Neither can the second objection, as to 
the brig not being well manned, be considered 
as of any force, unless the catastrophe can be 
fairly attributed to the ignorance of Captahi 
McKee of the rules and regulations adopted 
by the board of inspectors, under the 29th 
section of the act of 1852 [10 Stat 72]. The 
act itself, in its various provisions, is only ap- 
plicable to vessels propelled in whole or in 
part by steam; and no special provision is 
made for promulging these "rules and regu- 
lations" to be observed by steamers, beyond 
"furnishing to each steamer two printed cop- 
ies, to be kept in conspicuous places." The 
law did not go into operation, except as to the 
appointment and qualification of inspectors, 
and the licensing of pilots and engineers, un- 
til the 15th of January last; and there being 
no proof of these regulations being promul- 
ged until after the opening of spring navi- 
gation, the notice of the existence of such 
new rules, and, therefore, the knowledge of 
the consequent change as to lights, was limit- 
ed to steam vessels. Excepting the applica- 
tion of the old maxim, that ignorance of the 
law is no excuse, it is not easily apprehend- 
ed, how the ignorance of the captain of the 
brig as to these regulations, can be seriously 
deemed bad seamanship. Besides, he made 
no movement whatever founded upon his be- 
lief that the old regulations were still in force. 
He, his two mates, and his helmsman, swear, 
that they fixed their course and took their 
heading near two miles below, and kept it, 
without deviation, until the coUision. 

Such, then, being the preponderance of the 
testimony, I am constrained to determine, that 
I find no fault in the Fashion; because I find 
no material discrepancy in the evidence sus- 
tainhig the defence— but much difference, both 
as to fact and opinion, between the witnesses 
called to sustain the libel. Neither am I 
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able to say that McKee and his crew were 
mistaken or deceived as to the coui^e and 
movements of the brig; but, on the other hand, 
if that to which they have testified be un- 
true, in the main or in any important partic- 
ular, I must declare they are guilty of willful 
and corrupt perjury, and should not be permit- 
ted to escape with impunity. 

Our next inquuy is, whether or not the col- 
lision occurred in consequence of, or can prop- 
erly be attributable to the negligence or miscon- 
duct of the steamer Pacific. And tliis inquiiy 
is necessary, in order to determine the question 
of inevitable accident. The rule is well set- 
tled in cases of this description, that the libel- 
ants must not only show that the colUsion was 
occasioned by the feult of the opposite party, 
but also, that ordinaiy care and diligence were 
used on then: own part to avoid it A failure in 
either reject will dismiss the libel. The law 
imposes the bm:den of proof on them, with one 
shigle exception; and that is where the libel- 
ants establish misconduct or negligence on the 
part of the respondent's vessel, the burden of 
proof is partially shifted, requiring them to 
show that such fault did not cause the colli- 
sion. As Js observed by Mr. Justice Nelson, hi 
Newton v. Stebbhis, 10 How. [51 U. S.] 605: 
"If every proper precautionary measure was 
carefully and timely taken by the steamer to 
pass the sloop Hamlet in safety, and the acci- 
dent happened solely hi consequence of the 
mismanagement and unsldllfuhiess of the offi- 
cer in charge of that vessel; then the dam- 
age can only be attributed to his own inatten- 
tion and want of skin, and not to the steamer." 
Otherwise, if the steamer was in fault Vide, 
as to similar ruhng, Clapp v. Young [Case No. 
2,786], and [Waring v. Clarke] 5 How. [46 U. 
S.] 465. In this last case, Mr. Justice Wayne, 
by whom the opinion of the supreme court was 
delivered, emphatically observes that: "In 
cases of collision, where the one vessel is 
clearly proved to have neglected a duty im- 
posed by law, she will be held responsible for all 
losses, unless it also appears that the collision 
was not caused by such neglect." Another rule 
has been likewise weU settled in admiralty, 
both in England and in this country, and that 
is, "that a vessel having the wmd free is obliged 
to get out of the way of a vessel close-hauled, 
and the burtiien of proof is on the former to 
show the exercise of all care and skill to prevent 
a collision. Vide 3 Hagg. Adm. 214; 2 Dod. 
33, S6; 1 Conlr. Adm. Prac. 305; St John v. 
Paine, 10 How. [51 TJ. S.] 5S1. Since the in- 
troduction and application of steam in the pro> 
pulsion of vessels, this rule has been so con- 
strued and enlarged as to require from steamers 
the use of all thehr power, under all drcum- 
stances, to keep dear of saifing vessels, and 
for this reason, tiiat their unpetus being con- 
trolled by human skill, they are considered as 
vessels navigating with a fair wind, or (in the 
language of Judge Nelson, in [St. John v. 
Paine] 10 How., [51 U. S.] 581), "going off 
large," and, therefore, bound to give way to 
sailing vessels beating to the windward on ei- 
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tlier tack. Vide the cases of The Perth, 3 
Hagg. Adm. 414; The Shannon, 2 Hagg. Adm. 
173; The James Watt, 2 W. Rob. Adm. 277; 
The Birkenhead, 3 W. Rob. Adm. 82. These 
four cases, taken from recent English admiral- 
ty reports, in their application, strongly illus- 
trate the rule as to steamers. In the first, 
the steamer Perth ran foul of the libelant's brig, 
while she was running at the rate of twelve 
miles an hour, in a dense fog, and in a trade 
frequented by coasters. The brig was not dis- 
covered until the steamer was dose upon her. 
Tlie order to port helm was immediately given, 
but no order to stop the engines. The only ques- 
tion with the court was, "had the steamer done 
all in her power to avoid the collision?" and it 
was held that, considering the fog, and that the 
track was frequented by coasters, she ought to 
have reduced her speed at least one-half, or to 
six miles an hour; and that such precaution 
was due to the safety of other vessels; the 
Ti'inity masters dedarmg that, from their own 
experience, a steamer could be stopped in a 
little more than her own length. Here, then, 
the fault was that of the steamer, in not slack- 
ening her speed one-half in passing through 
the fog, and also in neglecting to stop her en- 
gine on first discovering the brig. In' the second 
case, which is that of the Shannon, and was 
also the case of a steamer and a sail vessel, 
the court held, that although the Shannon made 
out a clear case of a compliance on her part with 
the rules of navigation, and proved that the 
sail vessel was navigating in violation of the 
same; yet, as the former received her impetus 
from steam, and discovered the latter ascendmg 
the river five miles off, she should have been 
then under her master's control, and was there- 
fore boimd to give way, and in not doing so, 
was at fault, and decreed to suffer the loss 
which had accrued; and this on the principle, 
that the steamer did not use all the necessary 
precaution. The third case is that of the steam- 
er James Watt, which collided with the schoon- 
er Perseverance, while the latter was ascendhig 
and the former descending the river on a dark 
night. The master of the Watt, bemg in doubt 
what course the schooner would take, put her 
helm to port when the collision occurred. It 
was held, that the Watt was bo\md, under the 
drcumstances (stress being laid on the doubt 
of the captain as to what course the schooner 
was in), instead of porting his helm, to have 
slackened his speed, until the course and situa- 
tion of the other vessel were discoverable, and 
then to have acted according to circumstances. 
In the other ease, that of The Birkenhead, it was 
held, that although the watch on board were 
justified in an erroneous belief, occasioned by 
the darlmess of the night, as to the character 
and position of the brig with which the Birk- 
enhead collided; yet, that the proper precau- 
tion was not taken on board of the steamer, 
by reversing her engine in time, and keeping it 
so until the fact was ascertained, whether or not 
the brig could be passed on either side. These 
cases, and others of a kindi-ed character in the 
English admiralty, have been specially cited 



and recognized as law, and their principles 
adopted by the supreme court of the United 
States- [St. John v. Paine] 10 How. [51 U. 
SJ 584. The general rule is thereby established, 
that in aU cases of collision between a sail ves- 
sel and a steamer, the latter wiU not be ex- 
onerated from liability, unless on proof that 
eveiy precautionary measure was adopted by 
her to avoid a collision. And timely slackening 
the speed, is deemed a necessaiy precaution. A 
mere conformity to the rules of navigation will 
not excuse; neither can she imder such circum- 
stances, attach responsibiUty to the sail ves- 
sel, on showing her fault, in non-conformity to 
such rules, unless such fault and non-conformi- 
ty, and not the steamer's want of the utmost 
care, was the sole cause of the accident. Steam- 
ers invoke a power in navigation, highly advan- 
tageous to trade and commerce, but at the same 
time perilous to other vessels, imless managed 
With the greatest care, and the most constant 
vigilance. Greater than the winds, and not so 
capricious, this power is ever mider the guidance 
of experience and skill; and in their gi'eatest 
speed steamers can be almost instantly stoi^ped, 
by stopping their engines, or their com-se, 
•■though they be so great, easily tiurned about, 
with a very small helm, whithersoever the 
governor listeth." The law, therefore, in ten- 
der regard to human life and property, will 
not sanction the use of this power, however con- 
venient to the public, to the destruction of the 
rights and interests of others. In St. John v. 
Pame, 10 How. [51 U. S.] 557, Judge Nelson, in 
delivering the opinion of the supreme court, and 
approvingly citing The Perth and The Shan- 
non, dedares: "The obh'gation of steamers to 
avoid a collision, extends further than sail ves- 
sels, because they possess a power not belonging 
to the latter, even with a fah: wind, the cap- 
tain having the steamer ever under his com- 
mand, both by altering the helm, and by stop- 
pmg the enghies." "Greater caution and vigi- 
lance, therefore, will be exacted of them, and, 
as a general rule, when meeting a sail vessd, 
whether close-hauled or with a free wind, the 
steamer must adopt sudi precautions as will 
avoid collision," The rule is imperative. The 
steamer must do all in her power. Any omis- 
sion of a duty, under the exigency, will make 
her OTpners liable for the consequences. In 
Newton V. Stebbms, 10 How. [51 U. S.] 608, the 
same judge, announcing the opinion of the court, 
again declares: "The steamer was gi-eatiy to 
blame in not having slackened her speed (she 
then running from eight to ten miles an hour), 
as she approached the fleet of river craft." "It 
is manifest to common sense," says the supreme 
court, "that this rate of speed, under such cir- 
cumstances, exposed the other vessels to un- 
reasonable and unnecessary peril, and we adopt 
the remark of the court in the case of The 
Rose, 2 W. Rob. Adm. 3: That it may be a 
matter of convenience that steamers should pro- 
ceed with great rapidity, but they will not 
be justified in such rapidity, to the injury of 
others.' " And in the case of The Genesee Chief, 
12 How. [53 IT. S.] 563, Chief Justice Taney ob- 
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serves: "A steamer having the command of her 
■own course and her ovm speed, it is her" duty 
to pass an approaching vessel at such distance, 
as to avoid all danger where she has room; 
and if the water is narrow, her speed should be 
so checked, as to accomplish the same purpose." 
The supreme court of the United States, then, 
have gone to the fullest extent of the English 
authorities, and in adopting the language of the 
■court in The Rose, have also adopted the prin- 
ciple which governed that case, viz: that a rate 
of speed in steamers, which under the circum- 
stances, necessarily endangers the property of 
others, is unjustifiable, and makes the owners 
responsible for the consequences. 

In the case of The Rose, the night was dark 
and ha^, she had her lights burning, the sail 
vessel had none, and no vessel could be dis- 
cerned at a greater distance than a quarter of 
a mile; and at the time of the collision, the 
steamer was running at the rate of ten or 
eleven miles an hour; under such eircimistan- 
ces, and based upon the speed of the Rose, 
was the remark made by ih& court, as approv- 
ingly cited in Newton v. Stebbins. Time, place 
and circumstances, therefore, are aU to be care- 
fully considered and weighed, in the formation 
of a judgment as to what would constitute a 
legitimate speed in case of a collision. It 
would vary under different vicissitudes. Full 
speed would not be improper in an open lake, 
with a wide berth m daylight, or in navigating 
a river dear to observation and free from ob- 
struction; while, on the other hand the great- 
est caution and the utm(^t care are essentially 
requisite at night, on a narrow channel, fre- 
quented by other vessels, and especially where 
a number are known to be anchored, or de- 
tained by stress of weather. Under such cir- 
cumstances, a steamer is obligated by the law, 
either to stop her enguie, in order to ascertain 
her course, or, slowly to feel her way, under 
no greater power of steam than that which is 
barely necessary for steerage purposes; and 
any greater rate, even where the peril is im- 
minent, and has been foreseen, would be un- 
justifiable. Moreover, in the last case cited, 
that of The Genesee Chief, the supreme court 
has established a rule, that must govern in all 
such cases. It presents a simple alternative 
to steamers in meeting sail vessels, by declar- 
ing, that they must "pass approaching vessels 
at a safe distance if possible; or, if not possi- 
ble, they must stop their further progress un- 
til the difficulty be obviated." 

Such a rule, then, being authoritatively given 
by our highest judicial tribunal, our duty is to 
apply it to the facts of this case; and in doing 
so, a* two-fold inquiry is presented, which we 
will briefly discuss: 1st Was the speed of the 
Pacific, at the time and under the circumstan- 
ces of the collision, such as to amount to a 
favilt occasioning the accident V 2d. Was there 
space for her to have passed on the Canada oif 
American side of the channel, and thereby 
have avoided the Fashion? 

Were it not for the great discrepancy in the 
testimony of the officers and crew of the Pa- 



cific, as to the question of speed, the court 
would have very little difficulty in fixing the 
fact. For their testimony on that point, espe- 
cially that of the engineer Hickey, is more re- 
liable than the testimony of the other wit- 
nesses, who were not on board of the steamer. 
With all of them, except the engineer, it would 
be but a matter of opinion, and vpith liim, it is 
knowledge derived from experience and obser- 
vation of his machinery and the revolutions of 
his wheels. Thelibel fixes the speed atfive miles 
an hour, and no doubt the proctor in drawing 
his bill, obtained this fact from that source; 
then fresh in the recollection of the party. The 
testimony adduced on the part of the libelants, 
varies from four to seven miles; while that 
of the respondents runs up from seven to fif- 
teen miles an hour Shepherd stood on the 
brig Hope, and noticed the vessels passing, and 
thinks the speed of the steamer between six 
and seven miles; but I am of opinion that the 
satisfactory preponderance is with the officers 
of the steamer, who should be best conversant 
of the faci^ and better qualified to form a right 
judgment, while one of them could know the 
fact, if he thought proper to have directed his 
attention at the time to the subject There 
can be no doubt, that imtil she was abreast of 
the Vu'ago, her speed was as usual, about fif- 
teen mUes an hour; and that then, for the first 
time, observing the peril to which she was 
exposed, she checked her speed, and, in the 
imtervening space between that vessel and the 
Hope (they being a quarter of a mile apart)» 
the steamer was carefully worked by hand; 
and "hooked on" again as she rounded the 
Hope, and not a minute before the accident. 
Her speed, therefore, between the Vh-ago and 
the point of collision, becomes the important 
question. Anterior to this, there could be no 
fault in her full speed, as it endangered not the 
property of others; and she was not obligated 
to check or change until the necessity was ap- 
parent, when, abreast of the Virago, the cap- 
tain and the mate first discovered their vicinage 
to the fleet of sail vessels, and observed the 
brig ascending half a mile off. Our attejition, 
therefore, is limited to the testimony as to her 
speed in that space. Captain Goodsell sweai-s: 
"On passing the Virago, we cheeked our speed, 
by backing and reversing the engine; and at 
the time of the collision, the Pacific was pass- 
ing the land at the rate of four or five mijes 
an hom:, the current being there four miles an 
hour." Gooley, the captam of the Vu'ago, 
swears: "That he heard the bell ring to stop 
the engine, when tlie Pacific passed the Vira- 
go." Hickey, the engineer, on whom I most 
rely, swears: "Between the Virago and the 
Hope, the steamer was passing the land at the 
rate of five miles an hour, with a current of 
four miles. Her speed had been checked a 
few mmutes before the collision took place. 
The engine was stopped and backed, and I 
worked her very slow by hand, with no 
greater motion than a good steerage way, mak- 
ing but seven or eight revolutions of the wheel. 
Before she was cheeked, she was running at 
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the rate of fourteen or fifteen mUes an hour. 
'Hooked on', just before the crash, and stopped 
the engine at the same time. Her speed hut 
one mile an horn." Fish, the mate who had 
the temporary command, swears: "When we 
got near the Virago, I ordered the engine re- 
versed and backed, almost stopping her head- 
way; and her speed did not exceed four miles 
an hour from that time till the collision," in- 
eluding the current. Dumont, second mate, 
swears: "On nearing the Virago, we reversed 
our engine, and slackened om* speed from three 
to five revolutions, and continued so until the 
collision. Passing the land at fom: miles an 
hour, and about a mile an hour was sufficient 
steerage way." Considering the official posi- 
tion occupied by these witoesses, the one cap- 
tain, who ought to Imow; his two mates, who 
had every opportunity of knowing; and the 
engineer, whose especial function was to direct 
the machinery, so as to attain with safety a 
certain power as to speed, all of whom had 
ability and experience to form a correct judg- 
ment, and all concurring that the speed did 
not exceed, including the current, five miles an 
hour; and the fact is satisfactorily settled, 
that her impetus at the time did not exceed 
more than what was necessary for steerage 
purposes. For if the current was four miles, 
some motion of the machinery was necessary, 
to enable the wheelsman to guide the ship, and 
move her through the perils by which she was 
surrounded. All agree that the night was 
dark— no moon or starlight— and objects but 
dimly discerned at a few rods' distance. Her 
duty then was to move cautiously, not to re- 
turn, but to feel her way in her downward 
progress, and without absolutely anchoring in 
the stream. She must exercise some power to 
enable her to avoid a collision. I do not ques- 
tion the integrity of these witnesses, and I con- 
fide in theh: ability to give a reliable estimate 
as to this very important point. Had the tes- 
timony been otherwise, had the speed exceeded 
that which was merely necessary as steerage 
power, had her officers neglected the precau- 
tion of reversing her enghae and stopping her 
headway, when off the Virago, and when they 
were first apprised of the peril ahead, the 
steamer would have been grossly in fault, and 
under no pretence could claim the protection of 
this court 

,The next question is, whether there was room 
for her to have passed on either side of the 
Hope. Here there is great discrepancy in the 
testimony. While the crew of the Fashion tes- 
tify positively that there was such an open 
space on the Canada side, and there is no 
doubt but what other steamers passed both, 
sbortly before and shortly after the collision, 
and while the Blossom reached the light-house 
on the American channel; yet Goodsell and 
Fish, with whom the responsibility of navigat- 
ing the steamer rested, testify that the latter 
channel was blocked up, and that although 
there was an open space on the Canada side, 
yet there was danger of. running aground. 
From this discrepancy, as to this point, I am 



not able to declare the course of the steamer a 
fault. How much soever we Iniow the fact 
now, yet, at the time, either passage seemed 
hazardous to the officers of the steamer. I am 
of opinion, therefore, that the collision was an 
inevitable accident, resulting from the dark- 
ness of the night, and is not attributable to the 
fault of either party. Both, from the pre- 
ponderance of the testimony, did all In their 
power, all that was called for under the cir- 
cumstances; both vessels were properly man- 
ned and sMUfully managed, and both used 
every precaution that could be cised under the 
circumstances to escape the catastrophe which 
occurred. Under such circumstances, the set- 
tled rule in the United States is the rule of the 
admiralty in England, and not the rule which 
prevails among the maritime states of the con- 
tinent of Europe. That rule has not merely 
been cited and recognized by the supreme 
court of the United States, as by Woodbmy, 
J., in Waring v. Clark, but expressly adopted 
and directly applied. Vide [Smith v. Condiy] 
1 How. 28, 30; [Warhig v. Clark] 5 How. [46 
U. S.] 503; and [Stan-back v. Eae] 14 How. 
[55 U. S.] 538. In the last case, that of Stair- 
back V. Rae, after citing the English and the 
two preceding American cases, and the con- 
tinental rule. Judge Nelson, who delivered the 
unanimous opinion of the supreme court, says 
as follows: "We think it more just and equita- 
ble, and more consistent with sound principles, 
that where the loss happens from a collision 
which is the result of inevitable accident, with- 
out the negligence or fault of either party, that 
each should bear his own loss. There seems 
no good reason for charging one of the vessels 
with a share of a loss resulting from a common 
calamity beyond that happening to herself, 
when she is without fault, and therefore, in no 
just sense, is responsible for it." This reverses 
the New England decision, and the libel, there- 
fore, must be dismissed, with costs. 

[For a subsequent proceeding, see Case No. 
17,155.3 



Case KTo. 17,155. 

WARD' et al. v. The FASHION. 

[Newb. 41; i 6 McLean, 195.] 

District Court, D. Michigan. Oct, 1854. 

Decrees in Admiralty — Matters to be Includ- 
ed— ColXjATEBAl Sdbjects — Collision Oases. 

1. A decree in admiralty is the judgment of 
the court on the subject in controversy, submit- 
ted by the pleadings, and must correspond with, 
and apply to that issue. 

2. The opinion of the judge on collateral mat- 
ters, not involved in tlie record, is not to be in- 
corporated in the judgment of the court. 

3. When a recovery in damages is sought in 
cases of collision between two vessels, and the 
proof exhibits faults in both, or no fault in ei- 
ther, and the libel is therefore dismissed, the 
decree need not set forth the ground assumed 
by the court, unless the pleadings presented 
such issue, 

1 [Reported by John S, Newberry, Esq.] 
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4. Especially will such course lie avoided in 
framing tiie decree, if the court is apprised, 
that the same matter is litigated between the 
parties in another district. 

In admiralty. The opinion of the judge in 
deciding this case upon the merits, is fully 
reported [in Case No. 17,154]. After this suit 
had been commenced in this court, the owners 
of the brig Fashion filed their libel in the dis- 
trict court of the United States, for the dis- 
trict of Ohio, against the steamboat Pacific. 
The steamer was seized, bonded, and the 
"Wards as claimants appeared in the Ohio dis- 
trict court, and filed their answer. The court 
in the decision above referred to, designated 
this collision as arising from inevitable acci- 
dent, holdhig, that from the testimony pre- 
sented, neither party was to blame. The 
counsel for libellants [Eber B. Ward and S. 
Ward] wished to have those facts recited in, 
and made a part of the decree; in order that 
this judgment might be pleaded in the suit 
I)ending in the United States district court, 
for the district of Ohio as res adjudicata. 

Emmons, Lothrop & Newberry, for libel- 
lants. 
Eraser, Vandyke & Gray, for respondents. 

WILKINS, District Judge. In this case a 
motion was made, in open court, by the proc- 
tors of the brig Fashion, that a decree be en- 
tered dismissing the libel with costs, accord- 
ing to the judgment of this court previously 
pronounced in the case. After the court had 
pronounced its opinion, directing the libel to 
be dismissed with costs, and one of the proc- 
tors had notified the court of the intention of 
the libellants to appeal, the court was request- 
ed by the senior proctor for the libellants, to 
direct the clerk to suspend entering a decree, 
as the form of the same would be amicably 
agreed upon by the solicitors on both sides. 
To tills, Mr. Gray, the proctor of the respond- 
ents assented. 

The court are now apprised that such, agree- 
ment cannot be had, and are asked by the 
motion to direct the decree to be entered as 
specified in the motion under consideration. 
This is resisted by the libellants, on the 
ground, that inasmuch as the court, in the 
opinion pronounced, declared, that from tie 
evidence, no fault could be found in the -man- 
agement of the steamer Pacific, and that 
therefore the collision was the result of in- 
evitable accident, that such conclusion should 
be incorporated in the decree to be entered of 
record. Before proceeding to the trial, the court 
was informed that a suit had been instituted 
in the district of Ohio by the respondents, who 
had there libelled the steamer Pacific, which 
suit was still pending and undetermined. The 
form of the decree is deemed of importance, 
as the libellants here, desire as defendants 
there, to arrest further proceedings on the 
gi'ound that all the matters in controversy 
have been adjudicated upon by this coui-t, and 
determined here. 

23FED.CAS. —13 



Such would be their right if such had been 
the case, in the litigation in this court, and 
the form of the decree would be of little con- 
sequence, if the pleadings exhibited the same. 
If to a libel the plea of jurisdiction is alone 
set up in the answer, and on hearing the libel 
be dismissed, the decree need not state, as 
the cause of the dismissal, the want of juris- 
diction, for that sufficiently appears by the 
record of the case, the decree having refer- 
ence to the issue. "R^hat is the decree but the 
judgment of the court, on the subject matter 
submitted,— the judicial determination of the 
issue? It must correspond with, and apply to 
that issue. 

So far as the opinion of the judge embraces 
collateral, or matters not involved in the is- 
sue, so far the opinion is but judicial reason- 
ing, and illustration, and cannot and should 
not be made the basis of, or be Incorporated 
in, the judgment. In the present cause the 
libel exhibited a case of collision between the 
brig Fashion and the steamer Pacific, and 
specified certain allegations upon which a re- 
coveiy in damages was sought. They were 
these: 1st. The imskilful navigation of the 
brig Fashion, in starboarding her helm, when 
she should have ported; by reason whereof 
the collision occurred. 2d. The unseamanlike 
conduct of the officers and crew of the Fash- 
ion, in not pursuing her course up the river 
close to the Canada shore, but suddeoly 
changing that course and crossing the track 
of the Pacific when it was too late for the 
latter to avoid a collision. 

Thus was gross negligence and fault char- 
ged by the libel on the vessel of the respond- 
ents. The answer denied both these aver- 
ments, and alleged that the course of the Fash- 
ion was on the American side of the channel,, 
and that she was not starboarded, and did; 
not cross the track of the steamer. 

The evidence was not strictly confined t& 
this issue; other matters were embraced in 
the examination, and in the argument of the 
counsel. It was strenuously and ably uiged 
upon the court, that if the evidence did not 
make out fault upon the part of the Fashion, 
yet there was no fault proved upon the part 
of, the Pacific, and that consequently the dam- 
ages should be apportioned between the col- 
liding vessels. The court took the whole mat- 
ter into consideration, and having determined 
that the preponderance of the testimony was 
with the respondents, so declared its convic- 
tion, and that on the issue presented, "the libel 
must be dismissed, not being sustained. Here 
the opinion would have rested, and such was 
the intention of the court, and it is so declared. 
But the question of the apportionment of dam- 
ages resting on the circumstances of the col- 
lision's being an inevitable accident, the court 
went further than the pleadings warranted, 
and having fully considered and analyzed the 
testimony in regard to that proposition, could 
not, from the testimony, come to any more 
satisfactory conclusion, than that stated at 
the close of the written opinion. The exam- 
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ination and consideration of the question were 
due to the able coimsel who presented the ar- 
giunent, but were not incorporated in the writ- 
ten opinion as forming the basis of the judg- 
ment of the court. The language is emphatic, 
viz.: "The libeliants having failed to establish 
fault in the Fashion, the libel must of course 
be dismissed." 

Although still of the opinion that the pre- 
ponderance of the testimony as to the speed 
of the Pacific, the only point determined by 
the court, was no more than the necessary 
steerage power under the circumstances, yet I 
cannot conscientiously so direct the form of 
the decree, as to preclude the respondents from 
recovering in then; suit, by a prejudgment in 
this court, when the defense of casualty is 
not set up in their answer, and the point was 
not directly specified in the issue. I more 
readily adopt this course, as the libeliants 
have notified the court of their intention to 
appeal, which is attended without cost, where 
the testimony can be more minutely examined 
with reference to this point, and where my 
eiTor of judgment can and will be corrected 
by the circuit judge, and consequently where 
no damages but the delay of a few months 
can accrue to the libeliants. 

NOTE. This cause was taken by appeal to 
the circuit court of the United States, but with 
the suit in the district court of the United States, 
for the district of Ohio, it was compromised. 
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WARD et al. v. NEW ENGLAND SCREW 

CO. 

[1 Cliff. 565.] 1 

Circuit Court, D. Rhode Island. Nov. Term, 
1860- 

GuAiiDiAN ANu Ward — Atjthoritt to Sell Land 

— Special Legislative Adthoritt — Construc- 

■ TioN OF Statute— Deeds— Conditions Pbeoe- 

DENT AND SUBSEQUENT. 

1. Inasmuch as the legislature of a state may 
confer upon the courts the power of granting 
licenses for the sale of the estates of minors, 
and the investment of the proceeds, it may, it 
seems, alsti exercise the power directly by spe- 
cial act. 

2. Such act is remedial, and cannot be dis- 
tjngui^ed in principle from a general law upon 
the same subject. 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



3. In this case the act of the legislature was 
not an exercise of tlie power of eminent domain. 

4. A guardian 'petitioned the legislature for 
leave to sell a portion of the minors' estate to a 
town, "to erect a pest-house uiron." Leave was 
granted by special act to sell the land "for the 
said purpose," and to invest the proceeds for 
the benefit of the minors; and the act, more- 
over, provided that the deed should "vest in 
the purchaser all the right, title, and interest" 
that the parent of the minors had in the estate. 
Held, that the guardian was authorized by the 
act of the legislature to sell all the right, title, 
and interest in the property which the parent 
of his wards in his lifetime possessed, and to 
malie and execute a sufficient deed for that pur- 
pose. 

5. Pursuant to that license a conveyance of 
the land was made to the town treasurer or his 
successors in office forever, "to erect a pest- 
house upon," to enjoy "in the manner afore- 
said," "discharged from all manner of encum- 
brances," and in the granting clause it purport- 
ed to be an absolute and full conveyance of the 
land, without condition. Held, that the words 
"to erect a pest-house upon" were merely de- 
scriptive of the use to which the town intended 
to put the land, at the time of purchase, and 
were not intended as a condition in the grant, 
or a limitation of the estate conveyed. 

6. Whether conditions in a conveyance be pre- 
cedent or -subsequent, as there are no technical 
words to distinguish them, is a matter of con- 
struction, and depends upon the intention of 
the party creating the estate. 

7. Conditions subsequent are not favored in 
law, and must be strictly construed. 

8. The habendum of a deed was as follows: 
"To have and to hold the said bargained and 
granted premises with all the privileges and ap- 
purtenances thereto belonging, or in any wise 
pertaining, for the use aforesaid, forever." 
Beld^ the words "for the use aforesaid" could 
npt be construed as a condition in the grant, or 
a limitation to the estate. 

This was an action of trespass and eject- 
ment to recover possession of a tract- of land 
situated in the southerly part of the city of 
Providence. Special pleas were filed by the 
corporation defendants, setting up title in 
themselves. To each of these pleas the plain- 
tiffs [Andrew H. Ward and wife and others] 
filed a replication traversing the matters of 
fact set forth in the pleas, and tendering an 
issue to the country. They also filed a spe- 
cial replication controvex'ting the title set up 
by the defendants," and setting up a title in 
themselves to a moiety of the premises by de- 
scent in regular succession, through one 
George Field, and to the other moiety by 
virtue of a quit-claim deed from one Mary 
Manchester, who was the sister of George 
Field. George and Mary Field were the chil- 
dren and heirs of Isaac Field, who died in 
1781; and the land in controversy, together 
with other real estate, descended to them at 
the decease of their father, as tenants in com- 
mon. George Field subsequently died, leav- 
ing one son as his sole heir, who also died, 
leaving as his lawful heirs two daughters, 
Anna H. and JIary G., who were plaintiffs 
in this suit. Mary Field married Isaac Man- 
chester, who died, leaving her a widow; and 
on September 21, 1855, she, in considei*ation 
of ten dollars, released all her title in the 
premises to Anna H. and Mary G., to whom. 
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as the plaintifiEa alleged, the other moiety de- 
Bcended, in regular succession, from George 
Field. On the other hand, the .title of de- 
fendants, as disclosed in the plahitiffs' repli- 
cation, -was also derived through George and 
Mary Field, to whom the premises descend- 
ed at the decease of their father. He died 
intestate, leaving two minor children, George 
and Mary, Their mother, Martha Field, ad- 
ministered upon the estate of their father, 
and was appointed their guardian. As ad- 
ministratrix and guardian, she petitioned the 
general assembly of the state for authority 
to sell a portion of their real estate, which 
petition was granted at the session held at 
Bristol, on the fourth Monday of August, 
1785; and, pursuant to the authority so grant- 
ed, she conveyed the land in controversy to 
the town of Providence, under whom defend- 
ants claim titie. The following was the act 
of assembly: "Whereas Martha Field of 
Providence, in the county of Providence, 
widow and administratrix of the estate of 
Isaac Field, late of said Providence, deceased, 
and guardian to the heirs of the said estate, 
preferred a petition, and represented unto 
this assembly, that the committee appointed 
by the town of Providence, to procure a con- 
venient place to erect a small-pox house for 
the use of said town,' having made choice of 
a remote corner of the real estate of the said 
deceased, adjoining Providence River and 
Hawkins Cove, so called, as the most com- 
modious spot within tlie bounds of the said 
town, for the said purpose, have applied to 
her to sell about two acres a half of the said 
land to the said town; and that she is de- 
sirous of accommodating the said town, and 
the said land is of but very little consequence 
to the said estate, the soil being barren; and 
thereupon, the said Martha Field prayed this 
assembly to empower her to sell the said land 
to the said town for the said purpose. On 
consideration whereof, be it enacted by this 
general assembly, and by the authority there- 
of it is enacted, that the prayer of said peti- 
tion be granted; that the said Martha Field 
be, and she is hereby, authorized to make sale 
of the said two acres and a half of land for 
the said purpose; that a deed thereof, made 
and executed pursuant to this act, shall vest 
in the purchaser all the right and interest of 
the said Isaac Field in and to the same; that 
the money arising therefrom be appropriated 
to the use of the said heirs;-'that the said sale 
be under the direction of the town council of 
Providence; and that she account with the 
said council for the appropriation of the mon- 
ey." 

Omitting unnecess.ary portions, the deed 
was in the following terms: "To all people 
unto whom these presents shall come: I, 
Martha Field of Providence, county of Provi- 
dence, state of Rhode Island and Providence 
plantations, widow, send greeting: Know ye, 
that I, the said Martha Field, widow, by the 
authority given to me by the general assem- 
bly of the said state, at thPir session held at 
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Bristol, on the fourth Monday of August, A. 
D. 1785, to sell and convey to the said town 
of Providence a certain piece of land for the 
purpose of erecting a pest-house upon; for and 
in cohsideration of the sum of one hundred 
and nme Spanish silver milled dollars and 
three eighths of a dollar, in hand before the 
ensealing hereof, well and truly pai.d by 
James Arnold, Esq., of said Providence, in 
the county and state aforesaid, town treas- 
urer of said town, the receipt whereof I do 
hereby acknowledge, and myself therewith 
fully satisfied, contented, and paid, and there- 
of and of every part and parcel thereof do 
exonerate and acquit and discharge him, the 
said James Arnold, his heirs and successors, 
as town treasurer of the said town, forever, 
by these presents. Have given, granted, sold, 
conveyed, and confirmed, and by these pr^- 
ents do freely, fully, and absolutely give, 
grant, sell, convey, and confirm unto him, the 
said James Arnold and his successors in office 
as town treasurer of said town of Providence, 
forever, in trust for said town, a certain piece 
or tract of land lying and being in the town 
of Providence aforesaid, and is butted and 
bounded as followeth: .... To have 
and to hold the said granted and bargained 
premises, with all the appurtenances and 
privileges thereto belonging or in iany wise 
appertaining to him, the said James Arnold 
and his successors in the office of toWn treas- 
urer of said town of Providence, for tie use 
aforesaid forever. And I, the said Martha 
Field, for myself, my heirs, executors, and 
administrators, do promise, covenant, and 
grant to and with the said James Arnold, 
Ms successors in office as aforesaid, that I 
have good right and lawful authority to 
grant, sell', bargain, convey, and confirm the 
said bargained premises in manner as afore- 
said. And that the said Jamea Arnold and 
his successors in the office of town treasurer, 
in trust for the said town of Providence, shall 
and may from time to time, and at all times 
forever hereafter, by force and virtue of these 
presents, lawfully, peaceably, and quietly 
hold, occupy, posse'ss, and enjoy the said de- 
mised and bargained premises in manner as 
aforesaid, with all the privileges and appur- 
tenances thereto belonging, freely and clear- 
ly acquitted, exonerated, and discharged from 
all manner of encumbrances, of what name 
or nature soever, that might in any measure 
obstruct or make void this present deed. 
Furthermore, I, the said Martha Field, for 
myself, my heirs, executors, and administra- 
tors, the above demised premises to the said 
James Arnold, his successors in office as 
.aforesaid, against the lawful claims or de- 
mands of all persons, forever will warrant 
and defend by these presents." 

It was claimed by the plaintiffs that the 
guardian of George and Mary Field was au- 
tiiorized only to convey the premises to the 
town of Providence as a site for the erection 
of a small-pox house for the use of the town, 
and that, by the true construction of the deed 
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and act of assembly authorizing the same, 
the land in controversy was conveyed for 
that purpose only, and upon the implied con- 
dition that it should revert to the -minors 
whenever the town of Providence ceased to 
use it for such purpose. They further alleged 
that the city of Providence, successors to the 
town of Providence, had long ceased to use 
and occupy the premises, and conveyed the 
same to the defendants, who had appropriat- 
ed them to a use difEerent from that specified 
in the deed. To the special replication the 
defendants demurred, and the plaintiffs joined 
in the demurrer. On the part of the defend- 
ants it was insisted that the deed of Martha 
Field vested in the town of Providence an 
absolute estate in fee simple, clogged by no 
condition or limitation. 

G. H. Brown, for plaintiffs. 

A contingent interest in the estate remain- 
ed in the owners at the time of the conveyance, 
entitling them or their heirs to the possession 
thereof, whenever the same ceased to be used 
for the purposes expressed in the act and 
deed. Hay den v. Stoughton, 5 Pick. 528; 
Brigham v. Shattucb, 10 Pick. 308; Clapp v. 
Stoughton, 10 Pick. 463, Were this the ease 
of a common purchase, authorities are not 
wanting tending to show that the words em- 
ployed in the habendum of this deed created 
a conditional fee. 2 Co. Litt. 203a, § 328; 4 
Kent, Oomm. 132; 2 Greenl. Cruise (2d Ed.) 
729; 2 Bl. Comm. 154, 155; 3 Greenl. Cruise 
(2d Ed.) 432; Wheeler v. Walker, 2 Conn. 
196; Austin v. Cambridgeport Parish, 21 Pick. 
215; Police Jury v. Reeves, 6 llart. [N. S.] 
221; Stuyvesant v. Mayor, etc., of New York, 
11 Paige, 427; Hayden v. Stoughton, 5 Pick. 
528; Town of Castleton v. Langdon, 19 Vt. 
210; Parsons v. IMiller, 15 Weid. 564. This, 
however, was not a common purchase, but a 
grant by the sovereign power, and is analo- 
gous to a grant from the king. Such being 
the case, it is clear that the words employed 
in the habendum of the deed are the tech- 
nical words, if any are necessary, to create a 
condition. 2 Co. lAtt 204a, § 330. The mod- 
em rule of interpretation, as applicable to all 
deeds, is to give effect to the whole and every 
part of the instrument, whether it be a will 
or deed, or any other contract. 2 Greenl. 
Cruise (2d Ed.) 468, and notes; Id. 586 et seq. 
and notes, passim. The act of assembly, also, 
being a legislative act, is to be construed ac- 
cording to the intention and power of the leg- 
islature, apparent upon its face. Every tech- 
nical rule, as to the construction or force of 
particular terms, must yield to the clear ex- 
pression of the paramount will of the legisla- 
ture. Wilkinson v. Leland, 2 Pet. [27 U. S.] 
662. It was obligatory on the town of Provi- 
dence to hold and occupy these premises for 
the purposes of a pest-house; or forfeit the es- 
tate. In the case of a grant by a private citi- 
zen, the rule is, that the deed shall be taken 
most strongly against the grantor; but in the 
case of a grant by the sovereign power, it is 



to be construed most strongly against the 
grantee, and nothing will pass by implication. 
2 Greenl. Cruise (2d Ed.) 912 et seq., and the 
numerous cases cited in the notes. The au- 
thority conferred by this act of assembly was 
an exercise of the prerogative right of emi- 
nent domain. Then it follows that, as the pur- 
pose for which the land was conveyed has 
ceased, the plaintiffs are entitled to have these 
premises, as of the former estate of the per- 
sons, owners, through or under whom they 
claim. Westbrook v. North, 2 Greenl. 179; 
Town of BCampton v. Coffin, 4 N. H. 517; 
Harrington v. Commissioners, 22 Pick. 203; 
People V. White, 11 Barb. 26, and cases cited; 
Bonaparte v. Camden K. Co. [Case No. 1,617]. 
The legislatvire has no right to take the prop- 
erty of one person without his consent, and 
transfer it to. another, or authorize the same 
to be done, even for a full compensation, ex- 
cept by virtue of the right of eminent domain, 
Ang. «& D. High. 55, and cases cited; 2 Kent, 
Comm. 339, and cases cited; Wilkinson v. 
Leland, 2 Pet. [27 U. S.] 657. Besides, it 
plainly appears from the act and deed them- 
selves, that the purpose and object of the con- 
veyance was of a public, and not -a private 
nature; that the act and deed were made 
without the concurrence of the owners, and 
that the public alone were to be benefited by 
the transaction. No particular mode of exer- 
cising the right of eminent domain is neces- 
sary. It may be exercised by the government, 
through its immediate officers or agents, or 
indirectly, through the medium of corporate 
bodies or private individuals. Pittsburgh v. 
Scott, 1 Barr. [1 Pa. St] 314; Wilson v. 
Blackbird Creek Marsh Co., 2 Pet. [27 U. S.] 
251; West River Bridge Co. v. Dix, 6 How. 
[47 U. S.] 507; 2 Greenl. Cruise (2d Ed.) 477, 
563, 723. 

T. A. Jenckes, for defendants. 

To make a clause in an instrument of con- 
veyance a condition, on the non-performance 
of which a forfeiture results, or in conse- 
quence of which the grantee holds only a base 
or determinable fee, certain clear and express 
terms are required. And this is equally true 
of limitations. Whether words amount to a 
condition, or a limitation, or a covenant, may 
be a matter of construction depending upon 
the contract. Conditions and limitations are 
not readily to be raised by mere inference and 
argument. 4 Kent, Comm. 123 et seq.; Id. 
132, note, and cases cited. The words usual- 
ly employed in creating a condition are, "upon 
condition"; and this, says Lord Coke, is the 
most appropriate expression; or the words 
may be "so that; provided; if it shall happen," 
&c. The apt words of limitation are "while; 
as long as; until; dmung," &c. The words 
"provided always" may, under the cu-cumstan- 
ces, be taken as a condition, or as a limita- 
tion, and sometimes as a covenant 4 Kent, 
Comm. 132; Co. Litt. 203a, 203b; Bac. Abr. 
tit ^'Condition," A and H; 1 Greenl. Cruisfe, 
3. The ancestor of the plaintiffs parted with 
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the entire title. This estops any claim that 
there was a dedication by that ancestor. City 
of Cincinnati v. White's Lessee, 6 Pet. [31 U. 
S.] 431-438. And as to the principle on which 
dedication rests. Beatty v. Kurtz, 2 Pet. [27 
U. S:] 586; Barclay v. Howell, 6 Pet. [31 U. 
S.] 498; Invin v. Dixion, 9 How. [oO TJ. S.] 
10; Hills V. Miller, 3 Paige, 254. This con- 
vej'ance must be eonstnied according to the 
well-established rules of law. The intent of 
the parties, the circumstances attending the 
sale, the particular situation of the parties, 
the state of the country and the thing grant- 
ed at the time,~are all to be considered. 
Adams v. Frothingham, 3 Mass. 352. That 
construction of an instrumnt is to be favored 
which is most strongly against the grantor, 
particularly when the instrument may be ca- 
pable of two constructions. Cocheco Manuf'g 
Co. V. Whittier, 10 -N, H. 308; City of Alton 
V. Illinois Transp. Co., 12 111. 38. The inten- 
tion of the parties, when clearly ascertained, 
is of controlling efficacy. That intention is to 
be collected from the words of the deed as ex- 
pressive of and defining the meaning of the 
parties. The deed is to be construed most 
favorably to the grantee, if there is any doubt 
about the meamng of tbe parties. 4 Kent, 
Comm. 132; Howard v. Rogers, 4 Har, & J. 
281. It is submitted that the words referred 
to can be properly construed in no other way 
than as words of description. That they were 
inserted not to operate as a condition, but for 
the special and express purpose of preventing 
any claim by the grantors or their heirs uif&n 
the town, for hijury to the surrounding and 
adjoining estates by the nuisance which this 
pest-house might thereafter become. 

OUEFFOEJD, Circuit Justice. To solve the 
matter in dispute, it becomes necessary to attend 
with some care to the language both of the act 
of assembly and of the deed. Both parties 
concede that Martha Field was the duly consti- 
tuted guardian of George and Maiy Field, and 
it is not questioned by either that she petitioned 
for authority to sell a portion of the estate of 
her wards. By the preamble to the act of as- 
sembly, it appears that she represented in her 
petition that a committee appointed by the town 
to procm'e a place to erect a small-pos house, 
for the use of the town, had made choice of a 
remote comer of the estate of her wards, and 
had applied to her to sell the same to the town. 
She also represented that the part applied for 
was barren, and of little consequence; and be- 
ing desh"ous of accommodating the town, she 
prayed that she might be empowered to sell 
the same to the town for that purpose. After 
reciting these facts in the preamble, the act of 
assembly, among other thhigs, provides that 
•the said Martha Field be, and she is hereby, 
authorized to make sale^ of the said two acres 
and a half of land for the said purpose; and 
that a deed thereof, made and executed pursu- 
ant to this act, shaU vest in the purchaser all 
the right, title, and interest of the said Isaac 
Field in and to the same; and it also provides 
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that the money arising therefrom be appropri- 
ated to the use of the said heirs, and that the 
sale be made under the direction of the town 
eoimcil of Providence, with the usual provi- 
sion, requiring the guardian to account with the 
said council for the appropriation of the money. 
On the face of the act, it is apparent that the 
legislative assembly intended to exercise Oie 
power of granting a license for the sale of that 
portion of the minors' real estate. That con- 
clusion rests, not only upon the fafct that the 
legislative act is based upon the petition of the 
administrati'ix of the estate and the guardian 
of the ipinors, but upon the express declaration 
that a deed made and executed in pursuance 
of the authority granted should vest in the pur- 
chaser all the interefSt which descended to the 
minors at the decease of their father. Most 
of the states have general laws making provi- 
sion for the sale of estates of minors by their 
guardians, either for their support or education, 
or to pay then: just debts, or for the purpose of 
ehanghig the investment. Such laws generally 
require a license from some court of record; 
and the license is not usually granted, except on 
petition of the guardian, and after public notice 
to all interested. No one probably at this day 
would question the validity of such a general 
law to provide for the granting of licenses to 
authorize the sale of such estates, whether the 
authority was conferred upon a court of general 
jurisdiction, or a district or county court, -or 
even upon the court of probate. Assmning that 
the legislature may confer such power upon the 
courts of a state, for the sale of a minor's real 
estate, and for the investment of the proceeds, 
it is difficult to see any reason why the legis- 
lature may not exercise the power directly by 
special act. Clearly, the character of the act 
in question is remedial, and in point of fact it 
has no other characteristic; and we think it 
cannot be distinguished in principle from a gen- 
eral law upon the same subject. Authority is 
given to sell the land and invest the proceeds, 
but a sale is not ordered or directed; nor is 
there a word in the act to control the legal dis- 
cretion vested in the guardian. She was left 
to fix the terms of sale without restraint, and to 
sell or not, as she might thereafter determine 
to be best for the interest of her wards. But 
it is insisted by the plahitiffs, that the act in 
question- is not one where the legislature at- 
tempted to exercise its tutelary power over the 
estates of minors or other persons incapable of 
disposing of the same. On the contrary, it is 
insisted that it was the exercise, on the part 
of the legislature, of the power of eminent do- 
main, looking at the whole act, however, there 
does not appear to be any foundation for the 
proposition; and sufficient has already been re- 
marked, we .think, to demonstrate its fallacy. 
Whatever is said respecting the use to which 
the land was to be applied by the town was 
mere inducement to the legislative assembly to 
grant the prayer of the petition; and that re- 
mark applies with equal force to every one of 
the phrases in the recitals of the preamble, on 
which the theory of the plaintiffs is based. Uni- 
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versal experience teaches that the tribunals in- 
trusted with the ultimate power of granting 
licenses in eases of this description find it nec- 
essary, as it is their duty, to examine each par- 
ticular application with scrutiny, and to exer- 
cise a careful supervision over the rights of 
tiiose interested in the estate. Consequently the 
petitioner is required to assign solid reasons for 
the application, and oftentimes finds it prudent 
to introduce defensive allegations against the in- 
ference of interested motives. Allusion was ac- 
cordingly made in this case to the promotion of 
the public health, to guard agahist any such 
suspicion, and to show that the petitioiier did 
not originate the suggestion. 

Another allegation in theopetition is, that the 
land 'was barren, and of little consequence; 
and that representation was doubtless made, not 
only to show that the residue 9f the estate 
would not be injured by the sale, but also to 
show that a change of investment would be ben- 
eficial to the minors. Unconditional provision 
was made in the act that the money should be 
appropriated to the use of the heirs; and it was 
expressly provided that the sale should be made 
under the direction of the town council. At 
that period in the history of the state the town 
council, so called, exercised aU the ordinaiy 
powers of a covcct of probate; and it was also 
provided, in effect, that the guardian should ac- 
count to the town council for the proceeds of the 
sale. Without entering more into detail, suffice 
it to say, that we are of the opinion that, by the 
true construction of the act of assembly, it must 
be understood as conferring a license upon 
Martha Field, guardian of George and Maiy 
Field, to sell such portion of the real estate of 
her wards as was therein despribed, and to in- 
vest the proceeds of the sale for their benefit, 
imder the direction of the town council of Provi- 
dence; and she was not only authorized to sell 
the land, but to make and execute a sufficient 
deed to vest in the purchaser all the right, title, 
and interest in and to the same which descend- 
ed to her wards from their father. 

Having ascertained the true nature and 
extent of the authority conferred upon the 
guardian, it only remains to consider and de- 
termine in what manner that authority was 
exercised. As described in the deed, the par- 
cel of land sold and conveyed contained two 
acres and thirty poles; and it was sold, as 
appears from the consideration recited in the 
deed, for the sum of one hundred and nine 
and three eighths Spanish milled dollars. 
Nothing, therefore, can be inferred in favor 
of the theory of the plaintiffs from any sup- 
posed inadequacy of consideration, as fifty 
dollars an acre, at that period of time, for 
barren land, situated in a remote corner of 
the town of Providence, may well be a^um- 
ed as its fair value. Among other things, 
the deed shows that the conveyance was 
made to the town treasurer, or his successors 
in office, forever, in trust for the town; and 
in the granting clause it purports to be a full, 
free, and absolute conveyance of the land, 
without condition or limitation. But the in- 



troductory part of the instrument, preceding ' 
the granting clause, refers to the authority 
to sell and convey, as derived from the act of 
assembly, and in that connection recites the 
purpose the town had in view in making the 
purchase. Considering, however, that the 
same recital was inserted in the act of "as- 
sembly, which, nevertheless, authorized an 
absolute conveyance of all the right, title, and 
interest of the minors in the premises, we are 
of the opinion that the words "for the pur- 
pose of erecting a pest-house upon" are mere- 
ly descriptive of the use to which it was the 
intention, of the town, at the time of the pur- 
chase, to apply the land, and that they were 
not inserted as a condition in the grant, or 
as a limitation or qualification to the estate 
conveyed. They would scarcely have that ef- 
fect even if taken separately, but when con- 
sidered in connection with the words of the 
granting clause it is quite obvious, we think, 
that the parties never intended to give them 
any such signification. When considered in 
connection with the other parts of the instru- 
ment, it is much more reasonable to suppose 
that they were inserted for the benefit of the 
purchaser. Undoubtedly it was the intention 
of the town to erect a small-pox house on the ' 
land purchased; and it may well be that the 
recital was inserted in the deed to foreclose all 
future complaint against such an appropriation 
of the premises. Be that as it may, it must, 
nevertheless, be assurned that if the grantor 
. had intended to create any such condition or 
limitation to the estate as is supposed by the 
plaintiffs, she would have employed, either 
in the granting clause or the habendum of the 
deed, some fit and proper language to ^g- 
nify such an intention. Nothing of the kind 
is pretended by the plaintiffs, so far as re- 
spects the granting clause, but reliance is 
placed upon the concluding phrase of the 
habendum, as tending to support that theory. 
As given in the instrument, the habendum 
reads as follows: "To have and to hold the 
said granted and bargained premises, with 
all the privileges and appurtenances thereto 
belonging or in any wise appertaining, . . . 
for the use aforesaid, forever." Conditions 
in a conveyance are either precedent or sub- 
sequent; and as there are no technical words 
to distinguish them, it follows that whether 
they be the one or the other is a matter of 
construction, and depends upon the intention 
of the party creating the estate. Hotham v. 
East India Co.. 1 Term B. 645; Finlay v. 
King's Lessee, 3 Pet. [28 U. S.] 374. Preced- 
ent conditions are such as must take place 
before the estate can vest, and must be liter- 
ally performed. Subsequent conditions are 
those which operate upon estates already cre- 
ated and vested, and render them liable to be 
defeated or forfeited. 4 Kent, Comm, (9th 
Ed.) 125. Most of the estates upon condition 
in law are of the latter kind, and are liable to 
be defeated upon breach of the condition, as 
on failm*e to pay rent, or the non-performance 
of other services annexed to the estate. 



[29 Fed. Cas. page 199] 



(Case No. 17,158) WARD 



Wliere a devise of lands was made to a town 
for a school-liouse, provided it should be tiuilt 
within a hundred rods of a given place, the 
proviso was held to be valid, as a condition 
subsequent, and that the estate was forfeited 
by a neglect to fulfil the condition for a pe- 
riod of twenty years. Hayden v. Stoughton, 
5 Pick. 539. Unquestionably a breach of the 
condition authorizes the heir to enter; and if 
he make good his claim, he may hold the 
land, although it was vested for a time in the 
grantee or devisee. Shep. Touch. 450; 2 Bl. 
Comm., by Shars. 155. Conditions subse- 
quent, says Chancellor Kent, are not favor- 
ed in law, and are to be construed strictly, 
because they tend to destroy estates; but 
whether so or not, it is clear that they are 
not to be implied, unless it appear from the 
language employed in the instrument that 
such was the intention of the parties. Merri- 
field V. Cobleigh, 4 Cush. 178; Catlin v. 
Springfield Fire Ins. Co. [Case No. 2,522]; 
Doe v. Eancks, 4 Barn. & Aid. 401; Co. Litt 
205b; 4 Kent, Comm. (9th Ed.) 146. Certain 
words and phrases, it is said, make an estate 
conditional, of themselves, without expressly 
giving the power of entry; and examples to 
that effect are given in several standard 
treatises upon the subject of conditional es- 
tates. Go. Litt. 203a, 203b; Litt. Ten. (by 
Toml.) 374; 2 Greenl. Cruise, 3; 2 Bac. Abr. 
(by Bouv.) tit. "Condition," a, h, 280, 287. 
None of the words, however, put by the ele- 
mentary writers as examples of- what will 
create a condition in a deed of conveyance, 
are to be found in the deed in this case, nor 
any other which, properly understood, falls-. 
within the same category. Deeds, as well as 
other written instruments, ought in general 
to receive a liberal construction so as to up- 
hold them, if possible, and carry into effect 
the intention of the parties. Effect ought to 
be given, if reasonably practicable, to every 
part of the instrument; and in order to ac- 
complish that object, it is indispensably nec- 
essary to compare one part with another, and 
apply the whole to the subject-matter de- 
scribed in the instrument. 

Applying these rules to the present case,, 
it is quite obvious that the words of the 
habendum, "for the use aforesaid, forever," 
cannot possibly be construed as a condition 
in the grant, gr as a limitation to the estate. 
Those words must be taken in connection 
with the words of the gi-anting clause, which 
clearly show that it was the intention both 
of the grantor and grantee to convey an ab- 
solute unconditional estate; and they must 
also be weighed and interpreted in connection 
with what follows in the same instrument. 
Contrary to what is usual in conveyances of 
this description, the grantor not only cove- 
nants that she has good right and lawful au- 
thority to sell and convey the described par- 
cel of land, but also covenants that the gran- 
tee shall quietly and peaceably enjoy the 
premises in manner aforesaid, and that she 
will forever warrant aud defend the same 



against the lawful claims and demands of all 
persons. Comparing one part of the instru- 
ment with another, and the whole with the 
act of assembly authorizing the sale, not a. 
doubt is entertained by the court that it was 
the intention of the grantor to convey to the 
town of Providence all the right, title, and 
interest which her wards acquired in the 
premises by descent at the decease of their 
father. Two theories are suggested as to the 
precise signification of the particular words 
imder consideration, either of which appears 
to be more reasonable, and more in conso- 
nance wifb the general tenor and scope of the 
instrument, and consequently to be preferred- 
to that suggested by the plaintiffs. One is, 
that they must be regarded as a substitute 
for the words "in trust for said town," which 
are contained in the granting clause of the 
instrument, and that they were inserted to 
exclude the conclusion that the conveyance 
was made for the individual benefit of the 
grantee named in the deed. Another is, that 
they were employed merely as descriptive of 
the purpose which the town had in view iii 
making the purchase; but whether the one 
or the other, it is nevertheless obvious that 
they were not employed as creating a condi- 
tion in the conveyance, or as a limitation to 
the estate. Such a construction would be a 
forced one, even if the words were separately 
considered; but when the phrase is compared 
with the other parts of the instrument, and 
the act of assembly authorizing the sale, it 
is clear that it cannot be sustained. Neitiier 
the act of assembly nor the deed affords any 
evidence that, the town had agreed with the 
grantor to make the contemplated erection on 
the premises, or that she thought it of con- 
sequence to stipulate that the land should be 
appropriated to that use; and in" the absence 
of any such stipulation or agreement, it can 
hardly be inferred that the adjacent proprie- 
tors are damaged by its discontinuance. For 
these reasons, we are of the opinion that the 
demurrer of the defendants to the plaintiffs' 
special replication must be sustained, and 
judgment must be entered accordingly. 
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WARD et al. v. The (D(3-DENSBURGH. 

[5 McLean, 622; i Newb. 139? 10 West Law 
J. 433.] 

District Court, D. Ohio. Oct. Term, 1853. & 

Collision — Sofficienct op Lookodt — Vessels 
Meeting — Dtjtt of. Steamers to Slow Down 
—Practioe— Cross Libel— J'oinder of Actions 
IN Rem and in Personasi. 

1. The maritime law is rigid' in its exactions 
of unremitting care and vigilance on the part of 
those entrusted with the navigation and safe 
keeping of vessels of every kind, to avoid acci- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 

2 [Reversed in Case No. 17,151. Decree of 
circuit court affirmed by supreme court in 21 
How. (62 U. S.) 572.] 
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dents and injuries by collision. Any negli- 
gence, inattention, or want of skill, resulting in 
injury to others, will entitle the sufferer to re- 
muneration. 

rCited in The Iron Chief, 11 O. 0. A. 198, 63 
Fed. 291.]. 

2. A competent and vigilant look-out, stationed 
at the forward part of the vessel, and in a posi- 
tion best adapted to descry vessels approaching, 
at the earliest moment, is indispensable, to ex- 
empt the steamboat from blame in case of ac- 
cident in the night time, while navigating wa- 
ters on which it is accustomed to meet other 
vvatercrafts. The mate, who has command of 
the deck, is not a sufficient look-out. He must 
be a person who makes the look-out his exclu- 
sive business. Nor is the wheel-house a prop- 
er place to station the look-out. He should be 
stationed forward, where he can see without in- 
terruption. 

[Cited in The Ancon, Case No. 348.] 

3. In general, it is the duty of vessels, whether 
propelled by steam or wind, when meeting dead 
ahead, or nearly so, to i>ort helm, and each turn 
to the right. But if they are approaching, with 
berth enough to exclude the possibility of their 
coming together, each pursuing its onward 
course, they are not required to port helm. 
Porting the helm, under such circumstances, 
may be a fault. 

[Cited in The Golden Grove, 13 Fed. 691.] 

4. When steam vessels are approaching each 
other, and from the darkness or fog, there is 
the least uncertainly as to the course or posi- 
tion of the other, it is the duty of each instantly 
to check the speed, and then, if necessary, to 
stop, and back. 

5. The defendants in an admiralty suit, who 
have suffered from a collision, and are in no 
fault themselves, may by a cross libel set up 
the damage they have sustained, and will be en- 
titled to a decree in their favor for compensa- 
tion. 

6. The libellants can not join in this libel a 
demand in rem against the vessel, and one in 
personam against the owners. He' may proceed 
in rem, or in personam, or successively in each 
way, until he has full satisfaction, but he can 
not blend the proceedings in one libel. 

[Cited in The Illinois, Case No. 7,003; The 
Sabine, 101 TJ. S. 389; Joice v. Canal Boats 
Nos. 1,758 and 1,892.] 

3 [This was a libel for collision, brought by 
the owners of the steamboat Atlantic, a large, 
first class passenger steamboat, rimning be- 
tween Buffalo and Detroit, against the propel- 
ler Ogdensburgh, a freight boat running from 
Cleveland through the Welland Canal to Og- 
densbiurgh, and against the owners of the boat; 
the libel being in personam and in rem. The 
facts of the case will be found so much at large 
in the opinion of the judge, that it is not neces- 
saxy to repeat them here. The respondents ex- 
cepted to the libel for a misjoinder. ^ 

[Spalding, in support of the exception, citing 
1 Conk. Adm. §§ 380-386; Citizens' Bank v. 
Nantucket Steamboat Co. [Case No. 2,730]; 3 
Hagg. Adm, 114; Sup. Ct. Rules Adm. 15; 
Ben. Adm. p. 215, § 391; The Hope, 1 W. Hob. 
Adm. 154; The Volant, Id. 385; [Waring v. 
Claiice] 5 How. [46 U. S.] 441; Laws 1843, 5 
Stat. 626; Leiand v. Medora [Case No. 8,- 
237.] 

[liOthrop, in reply, citing for analogies. The 
Anne [Case No. 412]; Citizens' Bank v. Nan- 

3 [From Newb. 139.] 



tucket Steamboat Co. [Case No. 2,730]; Ar- 
thur v. The Cassius [Case No. 564]; Ben. 
Adm. §§ 387, 396, 397. 

[After a full argument, the judge reserved 
his opinion to be incorporated in the final de- 
cree. The testimony in the case was then tak- 
en, occupying seven days. 

[On behalf of libellant, the following refer- 
ences were made: Abb. Shipp. mai*g. p. 236; 
Bules of the Trhiity, 9,& 10 Vict; Abb. Shipp. 
237; Story, Bailm. § 611b; The Friends, 1 W. 
Bob. Adm. 478; The Sciota [Case No. 12,- 
508]. There are four classes of circumstances 
under wMeh collision may occur; (1) Inevita- 
ble accident; neither party to blame. (2) 
Where both parties in fault. (3) Where suffer- 
ing party alone is to blame. (4) Where the 
fault is in the party doing the damage. The 
Woodrop-Suns, 2 Dod. S3; Story, Bailm. 608 
et seq.; Beeves v. The Constitution [Case No. 
11,659]; 1 Conk. Adm, 300, 301, 303; Abb. 
Shipp. 229; The Bival [Case No, 11,867]; Sto- 
ry, Baihn. 611; 2 Wend. 452; 19 Wend. 397; 
St. John V. Paine, 10 How. [51 U. S.] 584, 605; 
[Williamson v. Barrett] 13 How. [54 U. S.] 
108. 

[On behalf of respondents, the following refer- 
ences were made: 2 Dod. S3; 2 W. Bob. Adm. 
217; The Enuly [Case No. 4,452]; The North- 
em Indiana [Case No. 10,320], MS. Dee. of 
Judge Hall, of N. Y., 1852; Waring v. Clarke, 
5 How. [46 TJ. S.] 498; The Europa, 2 Eng. 
Law & Eq. 557; St John v. Paine, 10 How. 
[51 TJ. S.] 557; The James Watt, 2 W. Rob. 
Adm. 270; 3 W. Rob. Adm. 75; Whart. Dig. 
388; Halderman r. Beckwith [Case No. 5,907]; 
The Rose, 2 W. Rob. Adm. 2; The Iron Duke, 
2 W. Rob. Adm. 377.] s 

Lothrop, Swayne, Wade & Newberry, for 
libellant. 

Spalding, Stanbery, McNett & Kimball, for 
respondents. 

LEAVITT, District Judge. The libellants 
aver substantially, that said steamboat, being 
of eight hundred tons burden, with passengers 
and freight on board, left Buffalo on the even- 
ing of the 19th of August, 1852, for Detroit, 
and proceeding on her voyage across the lake, 
by the usual and direct route, with all her signal 
lights burning and in good condition, about 
half-past two o'clock, in the morning of the 
20th of August, off liong Point, on the Canada 
shore, was run into with gi-eat violence by the 
propeller Ogdensburgh, then on her way from 
Cleveland to the entrance of the Welland 
Canal; the said steamboat being sti-uck on her 
larboard side, near the forward gangway, and 
the guard and huH being so broken, that she 
filled with water, sunk, and -was a total loss 
to the libellants. It is also averred, that at 
the time of said collision, the Ogdensburgh did 
not have lights burning and properly displayed, 
as required by law; and was not then steer- 
ing on the usual and proper route from Cleve- 
land to the Welland Canal; and, that on the 

8 [From Newb. 139.] 



[29 Fed. Cas. page 201] 

approach of the Atlantic;, though dearly visible 
for at least two miles, the ■ propeller did not 
stop her en^e, lessen her speed, alter her 
course, or take any other precaution to avoid 
a collision. It is also alleged, that the officers 
and crew of said steamboat, as the propeller 
approached, first put the helm a-port, and then 
hard a-port, to get out of the course of the pro- 
peller, and used every effort to prevent a col- 
lirfon, but that the propeller, though seeing 
the lights of the Atlantic at a great distance, 
did not port her helm, or slacken her speed, or 
display lawful signal lights, but was so un- 
sldllfully and improperly managed, that she 
was run nearly at right angles into and against 
the Atlantic; and that the collision resulted 
from the carelessness, negligence, and unskill- 
fulness of the officers and crew of said propel- 
ler; and that the libellants have sustained 
damage thereby to the amount of one himdred 
thousand dollars. 

The answer of Chamberlain & Crawford, the 
claimants of the Ogdensburgh, which they aver 
to be a propeller of three hundred and fifty- 
three tons burthen, sets up in substance, that 
she left Cleveland with a heavy freight, about 
twenty minutes after twelve o'clocQi, in the 
afternoon of the 19tti of August, 1852, and 
proceeded by way of Fairport, toward Ogdens- 
burgh, New York, the place of her destination, 
which was to be reached by means of the Wel- 
land Canal, hi Canada; that about two o'clock, 
the next morning, steering her proper course, 
N. E. by E., for the entrance of said canal, the 
wind being light from S. W., and the weather 
somewhat hazy, her watch on deck discovered 
a steamboat light, fiom two to three points 
oS her starboard bow, and at the supposed dis- 
tance of three miles; that keepmg on her 
course at a speed of about seven miles an hour, 
her mate ascertained that the light was fast 
nearing her, and gave the signal to "slow" 
the engine; which was done, and the light still 
coming nearer, an order was given to stop; 
that finding the boats were in danger of colli- 
sion, the engine of .the propeller was reversed, 
and she was backed; that these orders were 
given with all possible dispatch, but in spite 
of all these precautions a collision ensued. 

The answer then avers, that by reason of the 
Atlantic's turning from her proper course, and 
continuing with unabated speed fifteen miles 
an hour, in a direction across the bow of the 
propeller, she fell with all her momentum upon 
the propeller's stem, wrenching it out of place, 
and cariying her half round. It is charged, 
that the collision was wholly caused by the vm- 
paralleled recklessness of the persons in com- 
mand of the Atlantic; and that those navigat- 
ing the propeller managed her according to the 
approved rules of lake navigation, 'and with a 
due regard to the safety of both vessels. It is 
also averred, that the propeller had all her 
lights burmng, and displayed as reauired by 
law. 

The claimants ask for a decree for the injury 
sustained by the propeller, as the result of the 
collision, and by the agreement of the parties, 
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such a decree is to be rendered in this case, if 
in the judgment of the comt the claimants are 
entitled to compensation. It is also further 
agreed, that the value of the Atlantic was sev- 
enty thousand dollars, and is to be so consid- 
ered by the court if it shall be adjudged that 
the libellants are entitled to a decree in their 
favor. 

The matters in controversy in this case are 
indicated by the foregoing summary statement 
of the libel and answer. 

A great mass of .testimony, partly oral and 
partly in the form of depositions, has been ex- 
hibited to the court in support of the opposite 
claims of the parties, and as usual in investiga- 
tions growing out of marine collisions, there is, 
in some material points, great conflict in the 
testimony. Without noticing the large portions 
of the evidence, which have no direct bear- 
ing on the pohits in dispute, I shaU refer to that 
only which forms the basis of the conclusions 
to which I have been led. 

But before noticing the facts, it will be 
proper to state some of the settled doctrines of 
the maritime law as to collisions. Lord Stowell, 
justly distinguished for his eminent ability as 
an admiralty judge, classifies the cases in which 
collisions may occur as follows: "In the first 
place a collision may happen, without blame be- 
ing imputable to either party, as where the loss 
is occasioned by a storm, or other vis major. 
In that case the misfortune must be borne by 
the party on whom it happens to light; the oth- 
er not being responsible to him in any degree. 
Secondly: A misfortune of this kind may arise 
where both parties are to blame, where there 
has been want of due diligence or sldll on both 
sides. In such case the rule of law is, that 
the loss must be apportioned between them, as 
having been occasioned by the fault of both of 
them. Thirdly: It may happen by the conduct 
of the suffering party only; and then the rule 
is, tliat the sufferer must bear his own bm'den. 
Lastly: It may have been the fault of the ship 
which ran the other down; and in this case, the 
innocent party would be entitled to an entire 
compensation from the other." 2 Dod. Adm. 
83; Abb. Shipp. marg. p. 230. 

It is clear, from the general phase of the 
present case, that it does not fall withui the 
first classification. The disastrous collision un- 
der consideration did not happen through an 
agency beyond human control. There is a fault 
resting somewhere; a wrong-doer, chargeable 
with want of skill, or inattention to duty. The 
libellants insist that they are losers of their 
valuable steamboat and her appendages, by rea- 
son of the mismanagement of the Ogdensburgh. 
The respondents, on the other hand, insist, not 
only that they are not liable for the loss of 
the Atiantic, but that they are entitied to com- 
pensation for the injuiy sustained by them, as 
the result of the collision. 

To make good their claim to indemnity, the 
libellants must show that the collision was caus- 
ed by the fault of the other party, and that no 
censure attaches to those charged with the man- 
agement and navigation of their boat. And. if 
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the respondents would show a just ground of 
claim for remuneration for tlieir loss, it must 
appear that they are without fault, I thinly 
there is no foundation for m-ging that the pras- 
ent is a case of mutual culpability, calling for an 
apportionment of the loss between both parties. 
The maritime law is rigid in its exactions of un- 
remitting care and vigilance on the part of 
those entrusted with the navigation and safe 
keeping of vessels of every kind, to avoid acci- 
dents and injuries by collision. Any negli- 
gence, inattention, or want of skill, resulting in 
injmy to others, will entitle the sufferer to 
remuneration. These are general and admitted 
principles, touching the rights and liabilities of 
parties, in cases of collision. It is now proper 
to inquire what is the result of their applica- 
tion to the facts of this case. 

The facts, as exhibited in the evidence of the 
opposing parties, are in some essential particu- 
lars, widely variant. On the part of the libel- 
lants, the material facts proved, may be sum- 
marily stated as follows: The steamboat At- 
lantic, the property of the libellants, being a 
first class passenger boat on Lake Erie, of the 
tonnage before stated, and with an engine of 
a thousand horse power, navigated and manag- 
ed with the usual complement of officers and 
hands, having on boai'd, including passengers 
and crew, between five and six himdred per- 
sons, and furnished with the lamps and lights 
required by law, and the usages of lake naviga- 
tion, left the- port of BufCalo about, or a few 
minutes after, 9 o'clock in the evening of the 
19th of August last, on her regular trip to 
Detroit. It seems according to the usual course 
of navigation by steamers between the places 
named, that Point au Pelee, putting out from 
the Canada shore, near the upper end of the 
lake, is the terminus of a direct line usually pmr- 
sued; the course from Buffalo to that point 
bearing S. W. by W. This line of navigation 
runs within a short distance of Long Point, on 
the eastern extremity of which there is a light- 
house. This is sixty-eight or seventy miles dis- 
tant from Buffalo. On the night in question, 
the Atlantic pursued the usual eom'se of steam- 
ers, and came abreast of Long Point light-house 
about 2 o'doek". It was a star-light night, but 
a haze or smoke hung over the lake, extending 
upward from twenty-five to thirly feet, which 
rendered it difficult to discover objects involved 
in it at any considerable distance. The second - 
mate of the boat was on watch from the time 
of leaving Buffalo tiU the collision. 

It was the starboard watch, as it is called 
by mariners, and belonged properly to the mas- 
ter, who, on this occasion, does not seem to 
have been on deck during the entire watch. 
The second mate and wheelsman were joined on 
deck, at 12 o'clock, by a passenger, who had 
some experience as a navigator on the lalce. 
According to the testimony of the three persons, 
after the Atlantic had proceeded about one mile 
beyond Long Point light, a little after two 
o'clock they made a light— two white lights— 
which the mate took for the lights of a sailing 
vessel, heading southward. These witnesses 



agree in the statement that the steamer hold- 
ing on her course S. W. by W., made the lights 
seen from a half to tnree quarters of a point 
over her larboard bow, indicating that the po- 
sition of the approaching craft was a little 
south of the line of the steamer's course. The 
lights, when first seen, in the opinion of one of 
the witnesses, were about one mile distant 
The steamer kept her course, under a full head 
of steam, at the rate of not less than fifteen 
miles an hour, when it was ascertained distinct- 
ly that the lights seen belonged to a propeller 
steering for Gravelly Bay, through which the 
entrance into the Welland Canal is reached. 
The steamer continued to approach without any 
dimUjution of her speed, until within three or 
four lengths of tne boat from the propeller, 
when the order was ^ven to the wheelsman to 
port his helm, which was almost immediately 
succeeded by the order to put the helm hard a- 
port Yery soon after the Atlantic's larboard 
side, just aft the forward gangway, came vio- 
lently in contact with the, propeller's bow, caus- 
ing a breach in the steamer's side some seven 
feet in width, extending downward below the 
water line, and inward nearly to the middle 
hatch. Without stopping the engine, the or- 
der was given to head her to the shore, and aft- 
er running between half a mile and a mile, such 
was the rapid inflow of water, that she sunk 
at a point where the lake is twenty-five fath- 
oms deep. 

Such is the case, veiy briefly stated, as pre- 
sented by the witnesses for the libellants. " On 
the part of the respondents, the witnesses pro- 
duced are the master, wheelsman, first mate, 
derk, engineer, and a fireman on the Ogdens- 
burgh. In the first place it may be remarked, 
that they satisfactorily disprove the allegation 
in lie libel that the propeller was not furnished 
with and did not display, on the night of the col- 
lision, the red and green signal lights required 
by statute. The boat was provided with these 
lights, and they were suitably displayed and 
lighted. 

The Ogdensburgh in addition had two white 
globe lights on her cross-ti*ees, together with 
several lesser lights. These, it is in proof, were 
all lighted, and in good order throughout the 
night on which the collision occurred. 

It appears that starting off across the lake- 
from a point a few miles off Ashtabula, on 
the southern shore, the propeller was put up- 
on her proper course, N. E. by E., for the en- 
trance of the Welland Canal; and that, al- 
though there had been previously a slight 
variation from it, she was on it when the 
lights of the steamer were made, and con- 
tinued upon it tiU the collision happened; that 
the lights of the Atlantic were first made by 
the propeller two and a half points over her 
starboard bow, and at the estimated distance 
of two and a half or three miles; that the 
mate naving first taken the bearings 'of the 
light by compass, and seeing that the light 
opened a few points on the starboard, had 
ordered the wheelsman to keep on his course, 
and immediately thereafter, being uncertain 
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as to the bearings of the steamer's lights, 
gave the order to slow the enguie; that after 
■watching the lights closely for a short time, 
the mate saw the red signal lights of the 
steamer, and ascertaining that she was within 
four or five times her length of the propeller, 
rung the bell to stop and back almost simul- 
taneously; that before the order to slow, the 
propeller was running at the rate of eight 
miles an hour; that after the order to slow, 
and when the orders to stop and back were 
given, her speed had been reduced to about 
tliree miles an hour; that all the ordera re- 
ferred to had been promptly obeyed, and the 
propeller brought almost if not whoUy to a 
stand; that the Atlantic, without eithej slow- 
ing or stopping, continued her course toward 
the propeller, heading, as thg nautical phrase 
is, "stem on;" that the mate seeing the colli- 
sion inevitable, gave the order to starboard the 
helm, hopmg thereby to receive only a glan- 
cing blow, but this movement produced little 
or no effect, as the propeller was stopped or 
nearly so, and of course did not obey her 
helm. The Atlantic thus struck the bow of 
the propeller, causing the breach in the steam- 
er before noticed, and carrying away the lower 
part of the propeller's stem, loosing and turn- 
ing the other part from its position, tmfasten- 
ing the ends of the planks, and causing an 
opening through which the water found its 
way. into the boat. 

This synopsis of the testimony on both sides, 
as to the course and relative position of the 
boats, when the lights of each other were 
made, their subsequent conduct, and the facts 
relating to the collision, will suffice to show 
the material discrepancies between the wit- 
nesses on either side, and afiCord some hatelli- 
gible landmarks for the court, in settling the 
rights of the parties. 

It will be noticed that the essential differ- 
ences between the parties consist in the oppo- 
site statements of the witnesses as to the bear- 
ings of the lines, on which the steamer and 
the propeller neared each other. On the 
hypothesis of the libellants, the lights of the 
propeller were first seen, in seamen's phrase, 
nearly dead ahead of the Atlantic, being less 
than a point over her larboard bow. Thus 
meeting, if the Atlantic had exercised the 
proper precaution of checking her speed, and 
porting her hehn, and the propeller had failed 
to use the proper prudential measures, a colli- 
sion being the result, the fault would be 
chargeable to the latter. But, on the respond- 
ents' proof, the lights of the steamer were 
seen two and a half points over the propeller's 
starboard bow, indicating clearly that she was 
on her proper course, north of the steamer's 
proper line of travel; and that, by improperly 
porting and hard porting, the steamer had 
been turned too far north, and carried across 
the propeller's bows. This latter supposition, 
I am obliged, as the ease is presented, to 
adopt. I have failed to perceive any reason, 
why the statements of the respondents' wit- 
nesses, as to the matters in which they are in 



conflict with those of the libellants, should be 
repudiated. They ai-e not only more numer- 
ous, but for reasons of a higher and more de- 
cisive character, better entitled to credit. 

In this view, how stands the case? The. 
propeller has done all that reason, usage, or 
law required. The many experienced and 
highly intelligent navigators, who have testi- 
fied as experts, have declared as with one 
voice, that every precautionary measure adopt- 
ed by her was sensible and judicious. She 
did all in her power to avoid tie collision, 
while she omitted nothing that could have 
been done. True,, the order given by her mate 
to starboard' the helm just preceding the colli- 
sion, was not called for; but for the reason 
before stated, it produced no result, and may 
weE be designated as "an error," without be- 
ing "a fault." 

In coming to this conclusion, I am not un- 
mhidful that it was strenuously insisted in 
the argument, that by the settled usages of 
navigation, as- also by judicial determinations, 
it is the duty of vessels, whether propelled 
by steam or wind, when meeting "dead ahead," 
or nearly so, to port helm, and each turn to 
the right. There can be no doubt of the ex- 
istence of this rule, or of its obligatory na- 
ture; but it must be limited to cases in which 
it properly applies. The expels who were 
questioned on this subject, agree in stating, 
that if two boats or vessels are approaching 
in opposite directions, yet with berth enough 
to exclude the possibility of coming together, 
each pursuing their onward course, they are 
not required to port helm. Indeed, they agree 
, in stating what is clearly obvious, that in the 
case supposed, the porting helms would tend 
rather to bring about, than avoid, collisions. 
These experts also say, that under the circum- 
stances in which the Atlantic and the Ogdens- 
burgh approached, the latter was not required 
to depart from her course, and that the At- 
lantic was wrong in portuig her helm and di- 
verging from her track. 
' It is clear then that the libellants have no 
claun to compensation from the owners of the 
Ogdensburgh, for the whole or any part of the 
loss sustained by them, as a result of this 
disastrous collision. It remains to inquire, 
whether a decree shall pass against the libel- 
lants for the loss suffered by respondents in 
the injury to the propeller. 

By agreement of parties, the question 
whether it is competent in a proceeding by 
libel, where the answer, as in this case, as- 
serts a claim against the libellants, and prays 
for a decree accordingly, to treat it as a cross 
libel, is waived; and it is stipulated that a de- 
cree may be entered for the owners of the 
Ogdensburgh, if in the opinion of the court, 
they are entitled to it, on the law and facts 
of the case. The right to such a decree de- 
pends clearly on the answer to the inquiry, 
■ whether their loss is attributable to the sole 
fault of the libellants' steamer. That the 
libellants are great sufferers from the col- 
lision, and have chosen to initiate this pro- 
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ceeding, can not deprive the owners of the 
propeller of their claim to compensation, if 
they are chargeable with no fault. They are 
to he .viewed precisely as if they were the 
libellants, seeking indemnity for a loss; and, 
if they make out a good ease, are entitled to 
s, decree in their favor. 

The inquiry is then presented, whether the 
facts and' the law applicable to them, show 
R case of such exclusive culpability on the 
part of the Atlantic as not only to preclude 
her owners from any right to compensation, 
but to make them responsible for the injury 
sustained by the Ogdensburgh. This is eon- 
tended for, by the respondents' counsel, on 
several grounds. 

1. It is insisted that the Atlantic had no 
sufficient watch on deck during the night of 
the collision. The night, as already noticed, 
was not dark, but the haze on the lake made 
it difficult to distinguish objects at any con- 
siderable distance. The route of the steamer, 
especially in the vicinity of Long Point light, 
was one much frequented by vessels and 
steamers, passing up and down the lake, and 
to and from points along the southern shore, 
by propellers and other craft, carrying on 
<;ommerc6 with the lower lakes through the 
"Welland Canal. The Atlantic was a steamer 
of great power, and of great speed; and, on 
the night referred to, was the freighter of be- 
tween five and six hundred human beings. 
These facts are quite sufficient to justify the 
conclusion, that those entmsted with her 
management and navigation were called up- 
on for the exercise of the greatest watchful- 
ness and care. It seems the only persons on 
■deck having any rightful connection with the 
steamer, from the time she left Buffalo till 
the occmTence of the terrible collision, which 
sent her to the bottom of the lake, and occa- 
sioned the loss of son^e two hundred human 
lives, were the second mate and the wheels- 
man. As before noticed, it was the captain's 
watch; and the testimony of the most ex- 
perienced and reliable experts is, that under 
the circumstances of the case, it was wholly 
improper that the captain should have en- 
trusted the care of the boat to the sole man- 
agement of the second mate; an officer in 
whom the higher qualifications of a naviga- 
tor are not looked for, and who, in the lan- 
guage'' of a very intelligent expert, is viewed 
as the mere "di-udge" or assistant of the cap- 
tain. In point of fact, the second mate, even 
if his competency for the station is admitted 
<which is, at least, doubtful), did not keep 
a. vigilant look-out, within the requirements 
of the decisions of the highest judicial tri- 
bunals of the country. He was, by his own 
statement, in the pilot house at the time he 
made the lights of the propeller, looking from 
one of the windows; and did not make these 
lights till they were about one mile distant. 

In the case of St. John v. Paine, 10 How. 
£51 U. S.] 557, it was said by Judge Nelson, 
In delivering the opinion of the court, that 
^*the steamboat was in fault in not keeping 



at the time a proper look-out on the forward 
part of the deck; and that the failure to de- 
scry the schooner at a greater distance than 
half a mile ahead, is attributable to this neg- 
lect. The pilot-house in the night, especially 
if dark and the view obscured by clouds in 
the distance, was not the proper place, wheth- 
er the windows were up or down. The view 
of a look-out stationed there must necessarily 
be interrupted." And in the same case the 
court held, "that a competent and vigilant 
look-out, stationed at the forward part of 
the vessel, and in a position best adapted to 
descrj- vessels approaching, at the earliest 
moment, is indispensable to exempt the 
steamboat from blame in case of accident 
in the night time, while navigating waters on 
which it is accustomed to meet other water 
craft." And again, the court, said: "There 
is nothing harsh or unreasonable in this mle; 
and its strict observance and enforcement 
will be found as beneficial to the interests 
of the owner, as to the safety of navigation." 

In the case of The Genesee Chief y. Fitz- 
hugh, 12 How. [53 U. S.] 443, hi givhig the 
opinion of the court; Chief Justice Taney 
says: "It is the duty of every steamboat 
traversing waters where sailing vessels are 
often met with, to have a trustworthy and 
constant look-out, besides the helmsman. It 
is impossible for him to steer the vessel, and 
keep the proper watch in his wheel house. 
His position is unfavorable to it, and he can 
not safely leave the wheel to give notice 
when it becomes necessary to check sudden- 
ly the speed of the boat. And whenever a 
collision happens with a sailing vessel, and it 
appears that there was no other look-out than 
the helmsman, or that such look-out was not 
stationed in a proper place, or not actively 
and vigilantly employed in his duty, it must 
be regarded as prima facie evidence that it 
was occasioned by her fault." 

In a recent case of admiralty against the 
steamboat Northern Indiana, a passenger 
boat on Lake Erie, decided by Judge Hall, 
of the district court of the United States for 
the Northern district of New York, it was 
held, that the mate alone, while the officer 
of the deck, though in all respects compe- 
tent to the duty, did not constitute a suffi- 
cient look-out, within the requirement of the 
decisions of the supreme court of the Unit- 
ed States, referred to. The judge remarlis 
that, "the mate was the officer of the deck, 
holding the temporary command of the ves- 
sel, and liable to be continually called to the 
discharge of duties inconsistent with the keep- 
ing of a constant and vigilant watch, and 
ought not to have been relied on for that pur- 
pose." In England, the rules prescribed by 
the courts in regard to look-outs are more 
stringent than in the United States. A case 
is reported in 2 Eng. Law & Eq. 557, in 
which the Europa, one of the Atlantic steam- 
ers, was condemned for an injury to a sail- 
ing vessel, occurring during a thick fog, on 
the route of steam travel between the United 
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States and England, on the ground of the in- 
sufficiency of her look-out; when the proof 
was, that there was an officer stationed on 
the bridge, a quarter-master on the top-gal- 
lant fore-castle, another quarter-master at the 
con, besides one at the wheel. 

I can not hesitate to say, in view of these 
authorities, that the Atlantic did not main- 
tain a sufficient look-out, on the night of the 
collision. 

2. In the next place it is urged, that the 
steamer was guilty of a great error in port- 
ing, and then hard-porting her helm, thereby 
running across the bow of the propeller, so as 
to make the collision an almost certain re- 
sult. It has been b'efore stated, that in the 
relative position and courses of the two v^- 

' sels, and the time the lights of each were 
made by the other, there was no obligation 
on the propeller to port her helm. From the 
width of the berth between the two boats, 
if each had kept its course, there could by 
no possibility have been a collision. They 
would have passed at a distance probably not 
less than a mile apart. The law, therefore, 
requiring vessels and boats, approaching on 
the same or near the same line, to port their 
helms, as already remarked, does not apply. 
And it was palpably wrong in the steamer, 
and necessarily attended with danger, to port 
her helm, and diverge from her course, es- 
pecially without checking her speed. The 
movement indicated great want of skill and 
judgment in navigation. The steamer should 
have "given way" as the nautical phrase is, 
and have passed under the stem of the pro- 
peller. 2 W. Kob. Adm. 5. . 

3. But another fault, very much insisted on 
by the advocates for the respondents, was the 
omission of the mate to check the speed of the 
Atlantic. There is no pretense that any or- 
der to that effect was given, or that hi Eact 
the velocity of the boat was at any time check- 
ed. This gross dereliction of duty, if the mate 
of the Atlantic was chargeable with no other, 
would, imder the circumstances of this case, 
make the boat responsible for all the con- 
sequences 'which followed. It is entirely with- 
out excuse or palliation. It is proved that the 
boat at the time of malthig the propeller's 
lights was going forward under high steam pres- 
sure, and her rate of travel was not less than 
fifteen mQes an hour. Her mate says, that from 
the haze on the lake he did not see the pro- 
peller's lights till within about a mile of her; 
and concluded, when first seen, they were on a 
sailing vessel gohig south. Yet, notwitlistanding 
the difficulty of vision, and the uncertainty that 
existed as to the character of the craft, and 
the direction of her course— her lights seen, 
as he says, less than one point over the steam- 
er's larboard bow— he pressed on with criminal 
recklessness, and without the least reduction of 
her dangerous speed. The numerous experts 
who have testified in this case, as well those 
caUed for the libeUants, as for the respond- 
ents, agree In saying, it was the obvious duty 
of the Atlantic's mate, when the propeller's 
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lights were first made, if, after notichig their 
bearing, there was the least imcertainty as to 
their position and motion, instantiy to check the 
speed of the steamer, and then, if necessary, 
to stop, and back. They agree also in say- 
ing, it this course had been pursued, there was 
not a possibiUty that a collision could have hap- 
pened. The propeller, pursuing her course N. 
E. by B., would have passed beyond the reach 
of the steamer, and the frightful calamity that 
took place would have been avoided. And it is 
amazing that a course so plain and safe had not 
suggested itself to the mate. That mstead of 
this, he should have crowded the helm hard a- 
port, and with unchecked velocity, turned the 
steamer almost across thP path of the propeller, 
imports a recldessness and stupidity that argue 
badly for his fitness for the truly responsible 
position he occupied. 

It was not deemed necessary to notice spe- 
cially the Judicial decisions, both in England and " 
in this countiy, enforchig rigidly the obligations 
and duties of those connected with steam navi- 
gation. Many of these were presented and ably 
commented upon by the advocates of the re- 
spondents in the argument of this case. In 
addition to those noticed in the previous part 
of this opinion, many others were adduced, of 
pertinent application to this subject Among 
them the followhig are noted: The Buropa, 2 
Eng. Law & Eq. 557; The Genesee Chief, 12 
How. [53 U. S.] 443; The Rose, 2 W. Rob. 
Adm. 1; The Virgil, Id. 201; The James 
Watt, Id. 270; 2 Hagg. Adm. 356; The Leopard 
[Case No. S,264]; Whart. Dig. 1852, Supp. 388. 
The general tendency of these authorities is 
to enforce the duty of great caution, and unre- 
mitting vigilance, on the part of those engaged 
in the navigation of vessels propelled by steam. 
The obligation of lessening the speed of steam- 
boats, xmder all circumstances, where un- 
checked velocity may be supposed to be dan- 
gerous, is especially enjoined. And there can 
be no question that the preservation of human 
life, as well as of property, demands at thig 
day, when there is such a disposition to sacri- 
fice eveiything to rapidity of movement, that 
owners and managers of steamboats should be 
held to a most rigid accountability. 

I can not weU conceive of a case, caliing 
more urgentiy for the application of these prin- 
ciples, than the one under consideration. The 
calamity which has befallen the iU-fated At- 
lantic, putting in the most immin ent peril the 
lives of upwards of five hundred persons, and 
attended with the actual loss of more than two 
hundred, has resulted from an insane neglect of 
duty in not checking her rapid speed at the 
proper time, and a desire to make headway at 
all hazards. And it is certainly a somewhat 
singular feature of this case, that her owners, 
responsible morally and legally, for the mis- 
conduct and incompetency of the officers and 
agents, whom they had placed hi charge of their 
boat, should ask remuneration for a loss, aris- 
ing clearly from their recklessness or unskillful- 
ness. As to the master of the Atiantic, some 
conclusion may be drawn in relation to his pro- 
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fessional character and qualifications, from the 
fact, that although it was his watch, it does 
not appear that he was on deck, from the time 
the boat left Buffalo, till he was roused from 
his slumbers hy the fatal collision; and after- 
wards was distinguished for his "masterly in- 
activity" in eveiy thing but the carrying out of 
measures to save his own life. The second 
mate, who was invested with the sole manage- 
ment and command of the boat, and to whom 
was committed the safe keeping of more than 
five hundred persons, was not qualified for his 
trust, as is apparent from the facts already no- 
ticed. In a word, it is impossible to review the 
incidents of that sad catastrophe, without a 
painful impression, that those occupying offi- 
cial stations on the Atlantic were grossly defi- 
cient, not only in professional skill and intelli- 
gence, but in the higher moral qualities of trust- 
worthy navigators. 

■ Under the belief that the foregoing views 
sufBciently indicate the grounds on which it is 
designed to place the decision of this case, I 
forbear to notice some other points made in the 
arguments. In my Judgment, the libellants on 
the law and the facts, are not entitled to a 
decree, either for the whole, or any part of the 
value of the steamer Atlantic; and the re- 
spondents have a just claim to compensation for 
the injury sustained by the Ogdensburgh, aris- 
ing from the faulty management of the Atlan- 
tic. The amount of thig injury, by agreement 
of parties, is three thousand dollars; for which 
sum I decree against the libellants, with costs. 

In connection with this case, a preliminary 
question of admiralty practice is presented by 
the first article of the respondents' answer, as 
matter exceptive to the libel, which is stated 
as follows: "That the libellants have improp- 
erly joined a proceeding in rem against the pro- 
peller Ogdensburgh, with a proceeding in per- 
sonam against the respondents as her own- 
ers." This poiut was argued fully before the 
hearing; and reserved for further consideration. 
Its decision now is no way material to these 
parties, as the court has decreed in favor of the 
respondents, on the merits. It may be desir- 
able, however, that the views of the court on 
the point raised should be Imown, that the prac- 
tice hereafter may conform to them. . 

After an examination of the authorities citr 
ed, in connection with rule 15, of the rules 
adopted by the supreme court of the United 
States, for the practice of the admiralty courts 
of the Union, I am satisfied that the joinder 
in the same libel of a proceeding in rem, against 
a ship, and in personam, against the owner, in 
an action for damage by collision, is not adnfis- 
sible. In one case, before Judge Stoiy, prior to 
the adoption of the rules of the supreme court, 
he expressed himself strongly against the pro- 
priety of such a joinder. 

The case referred to is Citizens' Bank v. Nan- 
tucket Steamboat Co, [Case No. 2,730]. In the 
opinion delivered by Judge Story in that ease, 
he remarks: "In the course of tie argument it 
has been intimated that in libels of this sort, 
the proceeding might be properly instituted. 



both hi rem against the steamboat, and in per- 
sonam against the owner and master thereof. 
I ventured at that time to say, that I knew of 
no principle or authority, in the general juris- 
prudence of coin±s of admiralty, which would 
justify such joinder of proceedings, so very dif- 
ferent in their nature, and character, and de- 
cretal effect. On the contraiy, in this court, 
eveiy proceeding of this sort.has been constant- 
ly discountenanced, as in-egular and improper." 
Again, the judge says: "In cases of collision 
the injiu:ed party may proceed in rem or in 
personam, or successively in each way, until 
he has full satisfaction. But, I do not under- 
stand how the proceedings can be blended in 
one libel." The ease referred to was before 
Judge Story in 1841. At the January term, 
1845, the supreme court, in pursuance of ex- 
press authorily conferred by an act of con- 
gress, prescribed the rules of admiralty prac- 
tice. Rule 15 is as foUows: "In all suits for 
damages by collision, the libellants may pro- 
ceed against the ship and master, or against tlie 
ship, or against the owner alone, or the mas- 
ter alone, in personam." 

There seems to be no room for doubt as to 
.the true construction of this rule. It is under- 
stood these admii-alty rules were drafted l|iy 
Judge Story; and the rule above quoted, was 
designed to carry out his views of the correct 
practice, as very clearly stated in the forego- 
ing extract from his opinion. The rule provides 
specifically how a party may be proceeded 
against for an injury by collision. It may be: 
(1) Against the ship and master. (2) Against 
the ship. (3) Against the owner alone. (4) 
Against the master alone, in personam. Clear- 
ly a proceeding 'in rem against the ship, and 
in personam against the owner, not being au- 
thorized by this rule, is prohibited. 

The rule quoted was thus understood and 
construed by the late Judge Woodbmy. Jn 
Iceland v. The Medora [Case No. 8,237], in de- 
livering the opinion of the court, he says: "The 
other objection is the misjoinder of the vessel 
and owners, in the same libel. This involves 
a proceediug in personam and in rem, in the 
same case, and contravenes the settled rules 
of admiralty proceedings." He refers to rule 
15, before cited, and also the 17th rule, as 
sustaining his views. Judge Conkling, in his 
work on Admiralty (volmne 2, p. 380 et seq.), 
after discussing the question, whether before 
the adoption of the rules of the supreme court, 
a proceeding in rem and in personam could be 
joined, holds, that the practice, if it was before 
allowable, is abohshed by rule 15. 

I see no reason to doubt the conclusion, that 
at least, in suits for collision, it was the inten- 
tion of the, supreme court to direct what pro- 
ceedings were admissible; and in pointing out 
the course which they regarded as proper, to 
prohibit all others. The exception to the libel 
is therefore sustained, and the libellants ha,ve 
leave to amend. 

[NOTE. On appeal to the drcuit court, the 
decree entered in iJiis ease was revereed, and- a 
decree entered equally dividing the damages be- 
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tween the parties. Case No. .17,151. From the 
latter decree, both parties appealed to the su- 
preme court, by which the same was aflarmed. 
21 How- (62 U. S.) 572.] 
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Case :No. 17,160. 

WARD V. SEABRING. 

[4 Wash. G. O. 472.] i 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1824. 

Practice ik Equity — Substituted Service. 

In cases of injunctions to stay proceedings at 
law, and in cross suits in equity, and in no oth- 
ers, will the court direct service of the sub- 
poena to be made on the attorney at law, or up- 
on the adverse- solicitor in the cross suit. 
[Approved in Oglesby v. Attrill, 12 Fed. 228. 
Cited in Gregory v. Pike, 29 Fed. 590; John- 
son Railroad Signal Co. v. Union Switch & 
Signal Co., 43 Fed. 332; The Eliza Ldnes, 
61 Fed. 324.] 

The plaintiff Laving filed a bill of discovery 
on the equity side of the court, in relation to a 
certain lot of ground^ fot the recovery of which 
xm ejectment is now depending in this court, at 
the suit of the lessee of Seabring; the solicitor 
of the plaintiff in equity moved the court for 
an order, that service of the subpoena on the 
attorney of the plaintiff at law, should be con- 
sidered as good service. The ground of the 
motion was, that the plaintiff at law resides at 
New York, and cannot be personally served 
with process in this district 

Mr. Wharton, for plaintiff in equity. 
Mr. Meredith, for plaintiff at law and defend- 
ant in equity. 

WASHINGTON, Circuit Justice. A motion 
similar to the present was made in this very 
case, at the October term, 1823 [see Case No. 
17,161]; with no other difference, except that 
the bill, then filed, contained a prayer for an 
injunction, and consequently presented a case 
more favourable to the motion than the present 
bill does, which is strictly a bill of discovery. 
The court considering that as an injunction 
bill, granted the motion for an injunction on 
the common terms of confessing judgment and 
releasing errors; stating to the solicitor who 
made the motion, that If those terms were com- 
plied with, the order asked for would be made. 
The terms not being complied with, nothing 
further was done. I have only to repeat what 
was then said, that the order asked for has 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 



never been made by this court, except in cross 
causes, and injunction bills, to stay proceedings 
at law, and that this practice -is in strict con- 
formity with that of the English chancery, as 
is abundantly proved by the authorities then 
referred to. It is also supported by those re- 
lied upon by the counsel' who made the present 
motion. 1 Har. Ch. Prac. 207, 208; 2 Madd. 
Oh. Prac. 198. But. if the English practice 
went farther than that which this court has 
adopted, 1 should consider myself restrained 
.from following it by the eleventh section of 
the judiciary act of 1789, which declares, "that 
no civil suit shall be brought before either of 
the said courts against an inhabitant of the 
United States by any original process, in any 
other district than that whereof he is an hi- 
habitant, or in which he shaU be found at the 
time of serving the . writ" Now, this court 
has never considered this section as applyuig 
to injunctions to stay proceedings at law, or to 
cross bills, because, strictly speaking, they are 
not original suits, nor are they within the 
meaning and policg^ of the restriction. Cooper, 
in his treatise of Pleading on the Equity Side 
of the Court of Chancery, page 44, speaks of 
bills not original, as being those which are filed 
for the purposes of cross litigation of matters 
already dependmg before the court of contro- 
verting, suspending, avoiding, or carrying into 
execution a judgment of the co\u:t And in 
page 45, he distinctly ranks cross bills with 
those which are not original. Maddock, in his 
treatise on the Chancery Practice, vol. 2, page 
198, remarks, "that hi case of an injunction 
bill for restraining an action at law, the attor- 
ney at law is the agent of the plaintiff at" law 
to prosecute that suit, and the suit in equity is 
a defence to that suit, and therefore service on 
him is held good service." In short the in- 
junction spoken of when granted, particularly 
in the circuit courts of the United States, is 
nothing more than an' ordet of the court on its 
equity side, to stay further proceedings on a 
judgment rendered on the other side, on the 
ground that it is contrary to equity and good 
conscience that it should be cariied into execu- 
tion. It bears, therefore, no resemblance to a 
strictly original suit The practice of the 
court directing service of the subpoena on the 
attorney of the plaintiff at law in eases of in- 
junctions, and on the solicitor of the plaintiff 
in the original suit where a cross bill is filed, 
is foTmded on the necessity of the case, the 
plaintiff in the action at law, and in the original 
suit in equity, in most cases residing out of the 
district in which the court sits, and there being 
no remedy for the party unless it is afforded " 
by entertaining those suits and countenanchig 
a service of the subpoena on the law agent of 
the non-resident party. For it is not competent 
for the chancery court of one district or state 
to enjoin the proceedings at law in the drcult 
court of another district and it is obyious that 
a erora .bill can be filed only in the court where 
,the original bill is depending. In all cases of 
original bills, and a bill of discovery is s,trictly 
of that kind, relief may be obtained in the fed- 
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eral or state chancery courts of the state where 
the party against whom it is sought re^des, 
and, consequently, there is no necessity for ap- 
plying to those cases the practice which is 
adopted in injunction and cross hills, even if 
the eleventh section of the judiciary act were 
not in the way. It must always he kept in 
mind, that the injunction bills spoken of in this 
opinion are exclusively such as seek to restrain 
judgments at law in the same court. Motion 
overruled. 



Case -No. 17,161. 

WAKD V. SEABRY. 

[4 Wash. 0. C. 426.] i ' 

Circuit Court, E. D. Pennsylvania. Oct. Term, 
1823. 

Pbaotice is Equity— Substitoted Service. 

Practice of the court in equity cases, in ref- 
erence to the service of the, subpoena issued to 
the defendant, or his attorney, on the record of 
a suit at law. 
[Cited in Sawyer v. Gill, Case No. 12,399; 
Segee.v. Thomas, Id. 12,633; Cortes Co. v. 
Thannhauser, 9 Fed. 228.] 

Seabry brought an ejectment In. this court 
against Ward, and is also plaintiff in an in- 
junction bill to stay waste. The counsel for 
Ward, after stating that a bill of discovery 
was intended to be filed in reference to the 
land in controversy, moved that service of the 
subpoena upon the solicitor of Seabry, who 
resides in the state of New York, should be 
deemed sufficient. 

Mr. Wharton, for the motion. 

WASHINGTON, Circuit Justice, informed 
the counsel that the bill must be filed before 
the motion could Jje attended to. 

The bill being afterwards filed, it charged 
the defendant with fraud in obtaining from 
the plaintiff a title to the land by introducing 
It with other property Into a lease by the 
defendant to the plaintiff, without the plain- 
tiff's knowledge, and praying that the deed 
might be delivered up to be cancelled, and 
f<ir an injunction to stay proceedings at law. 
The motion was then renewed. 

WASHINGTON, Circuit Justice. In Hitner 
V. Suckley [Case No. 6,543], the plaintiff in 
the ejectment and in the injunction to stay 
waste, moved that service of the subpoena 
on the attorney of Suckley, who was plaintiff 
in an action at law in this court for slander- 
ing his title to the land in dispute, should be 
deemed good service, Suddey living in some 
other of the states. This motion was refused. 
This subject was again brought to the consid- 
eration of this court in the case of Eckert v. 
Bauert [Case No. 4,266]. The court again re- 
fused the motion, and stated, in their opinion, 
that a motion of this kind had never prevailed 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, un- 
der the supervision of Richard Peters, Jr., Esq.] 



in this court, except in cases of injunction 
bills to stay proceedings at law, and in cross 
causes. The practice of this court is in strict 
conformity with that of the English chancery 
court. 1 Newl. Oh. Prac. 65; 2 Madd. Ch. 
Prac. 327; 4 Brown, Ch. 478. The eases cited 
upon the present motion from 1 Har. Ch. Prac. 
(8th Ed.) 362, 363, are aU cases of injunctions 
to stay proceedings at law. This, is not strict- 
ly a cross cause, and has no one feature 'of a 
bill of discovery of facts in the defendant's 
knowledge, which may assist the plaintiff in 
his" defence to the first cause. But it is an 
original bill, seeking relief, except so far as it 
asks an injunction to stay proceedings in the 
ejectment. If the injunction Is granted, it 
must be upon the terms of the plaintiff con- 
fessing judgment in the ejectment, and re- 
leasmg errors. If this is done, the court will 
grant the present motion. This betog de- 
clined, the motion was overruled. 

[Another motion to the same effect was sub- 
sequently made and overruled. See Case No. 
17,160.] 
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Case No.. 17,16S. 

WARD V. THOMPSON. 

[Newb. 95.] 1 

District Court, D. Michigan. 1856. 

Admiraltt Jdrisdiotiox — Contract for Rok- 
NiNG Vessel — Partnership— Bailment. 

1. W. being owner of the steamboat Detroit, 
agreed with T. that he might run the boat dur- 
ing two sailing seasons. The boat was to be 
under the control of T. and he was to appoint 
all the officers and crew of the boat, except the 
clerk. The clerk was to be under the control 
of W. and to make reports to him of the receipts 
and espenditures of the boat, TEe receipts 
were to be applied, 1st, to the payment of the 
boat's expenses; 2d, to her in^rance; 3d, to 
the payment of §6,000 to W., and the balance to 
be divided between W. and T. T. was to be 
alloweii $300 per annum for his services as 
agent of the boat. Held, that although by this 
agreement the parties became partners after 
a certain event, in the profits of the business of 
the boat, they were not partners to such an ex- 
tent as to oust the admiralty court of jurisdic- 
tion in a cause for the recovery of damages for 
a breach of the agreement. 

[Cited in The Monte A„ 12 Fed. 338.] 

2. Where T. was to run the boat of W. for a 
fixed period, under a special agreement, by the 
terms of which the earnings of the boat were 
to be applied, 1st, to payment of the boat's ex- 
penses; 2d, her insurance; 3d, a given sum to 
W., the owner, and the balance to be divided 
between W. and T.,~Jield, that until the ex- 
penses, insurance money and the given sum to 
be paid to W. were realized, T. was but the 
bailee or agent of W. " 

3. At any stage of a proceeding in admiralty, 
until final hearing, the question of jurisdiction 
is open. _ . 

1 [Reported by John S. Newberry, Esq.] 
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This was a libel in personam, promoted by 
Eber B. Ward, as survivor of liimself and 
Samuel Ward, deceased. Tlie libel alleged 
that in the month of June, 1832, the libelant 
and said Samuel Ward, being the owners of 
the steamboat Detroit, chartered said boat to 
the respondent, [Charles] Thompson, for two 
years, and delivered her to the defendani^ in 
good order and condition; that by the terms 
of the cliarter agreement the respondent was to 
run the boat between Pentanguishine and 
other ports on the Georgian Bay, on the east 
shore of Lake Huron, and Sault Ste. Marie, 
Michigan, as a passage and freight boat; that 
the respondent was to employ good, careful 
and competent officers and men on board the 
boat, except the clerk, who was to be employ- 
ed by the Wards; that the clerk was to re- 
ceive all the earnings of the boat, and after 
paying her expenses, to remit the first net 
§6,000 to the libelant, and also one-half of all 
her earnings above that sum. The libel then 
alleges that the respondeat did not use said 
boat as he had agreed to do; that he em- 
ployed her as a "trading boat," in consequence 
whereof, the libelants sustained damage to 
the amount of §1,000; that he did not employ 
good, careful and competent men on board of 
the boat, but the contrary; and that by the 
carelessness and incompetency of the men so 
employed, the boat's engine was damaged 
?500, and the boat set on fire and damaged 
$1,500, and that the respondent neglected to 
pay the boat's earnings to the clerk, but used 
them for his own private purposes, and neg- 
lected to account for large sums of money re- 
ceived by him from the Canadian government, 
on account of the boat, to the libelant's dam- 
age §1,000. To recover these damages the 
libel was filed. The answer denied that the 
respondent ever chartered the steamboat, as 
alleged by the libelant, as also, all and sin- 
gular the allegations of damages set forth in 
the libel; and averred, that by virtue of the 
agreement referred to by the libelant, the re- 
spondent had entered into a copartnership 
with the Wards, touching the employment of 
the boat for the two years therein mentioned. 
The agreement was annexed to the answer, 
and a full statement thereof, so far as essen- 
tial to the purposes of this case, is contained 
in the opinion of the court The answer fur- 
ther averred, that in a suit at law which the 
respondent had prosecuted against the libel- 
ant in the court of queen's bench in Upper 
Canada, based upon said agreement, the libel- 
ant had insisted, by way of defence, that said 
agreement constituted him a copartner with 
the respondent; that the defence thus set up 
by the libelant, was sustained by the court of 
queen's bench; and that judgment was there- 
upon entered accordingly, wliich Judgment has 
never been reversed or set aside. The re- 
spondent therefore insisted " that the libelant 
was estopped from denying^ the copartnership, 
and that this court has no jurisdiction of tlie 
matters in controversy, the same not being 
properly cognizable in admiralty courts, 'but 
29FED.CAS. — 14 



rather in the courts of common law and in 
equity. After the issue had thus been made 
up, a motion was made to dismiss the libel, 
on the question of jurisdiction raised by the 
answer. .On the argument of this motion an 
exemplification of the record of the case in 
the court of queen's bench, referred to in the 
respondent's answer, together with a manu- 
script copy of iihe opinion of the court pro- 
nounced in the case, were presented and read. 
From these it appeared that the question of 
copartnership between the parties was not 
presented by the pleadings, and formed no 
part of the issue made in the case; but that 
upon a motion made by defendant's counsel 
to vacate the judgment, and grant a new 
trial in the cause, the agreement annexed to 
the respondent's answer in this suit was read, 
and it was insisted that this agreement con- 
stituted the parties copartners in the boat, and 
that inasmuch as the greater portion of the 
plaintifE's claim in that suit, was for earn- 
ings of the boat while employed under said 
agreement, the judgment which had been ren- 
dered was erroneous. Of the vievr taken by 
the Canadian court upon this motion, sufii- 
eient will be seen in the opinion of the court 
upon the question of jurisdiction raised in the 
present case. 

Lothrop & Duffield, in support of the mo- 
tion. 
Towle, Hunt & Newberry, contra. 

WILKINS, District Judge. A motion is 
made in this case to dismiss the libel for want 
-of jurisdiction, on the ground that the article 
of agreement, for the breach of which the li- 
iDelant seeks to recover damages, was a cove- 
nant of partnership. 

The answer of the respondent sets forth the 
agreement, by which it appears, that the hbel- 
ant and Samuel Ward, now deceased, were at 
the time of the execution of the agreement, the 
joint owners of the steamboat 'Detroit; and 
agreed "to allow the respondent to run the 
same between the Sault Ste. Marie and Pen- 
tanguishine, during the sailing seasons of 1852 
and 1853— in a line with and under the control 
and management" of the respondent, who was 
authorized to appoint the officers and crew, 
with the exception of the clerk, who was placed 
under the control of the Wards, and was to 
make reports to them of the receipts and ex- 
penditures of the boat every two weeks. The 
receipts were to be applied, first, to the pay- 
ment of all expenses* for the crew, fuel, repairs 
and supplies; second, to the payment of the 
money advanced for insm-anee; third, to the 
payment of the sum of §6,000 to the Wards; 
and lastly, the sum remaining after these pay- 
ments was to be equally divided between the 
parties to the contract; the respondent being 
allowed, out of the earnings of said boat, over 
and above the division last specified, the sum 
of "§300 per annxun for his services as agent 
of the boat." Unquestionably this agreement 
constituted the Wards and the respondent part- 
ners m the profits of -the business in which the 
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steamer "was to be employed. Their interest 
iu the profits or lo^es of the adventure was 
joint and of the same nature. But they were 
not Joint owners of the boat, which was, by 
the express tenns of the agreement, chartered 
to the respondent for the consideration of 
§6,000, which was to be paid to the Wards 
antecedent to any division of the profits. Un- 
til that sum was paid we thint the partnersliip 
did not eoromenee. This view accords with the 
opinion of Chief Justice Robinson, in the case 
of Thompson v. Ward, decided in the court of 
queen's bench of the province of Upper Can- 
ada. In that case, Thompson sought to re- 
cover from the Wards, freight and passage 
money earned by the Detroit "dhreetly after she 
was chartered by the plaintiff" (Thompson), 
and to which the defendants (Wards) objected, 
setting forth this agreement. The court held, 
that Thompson could not recover this freight 
and passage money, because the Wards were 
entitled to it, not as partners, but as owners of 
the chartered vessel. Mr. Justice Robinson 
expressly saying, "that this money should go 
towards liquidating the $6,000, which would 
then accelerate the period when Thompson 
would be entitled to share with the Wards the 
earnhigs of the boat, and, in respect to all 
earned after that period, they would be part- 
ners." Such is the language of the opinion. 
Certamly, if this freight and passage money 
had been paid into the cleric's office by a tlilrd 
party, and Thompson could not recover it by 
suit agamst the clerk, the Wards could; and if 
so, the Ubelant can recover the same from 
Thompson as part of the consideration agreed 
to be paid for the charter of the boat. Until 
this money was realized by the Wards, to the 
extent specified by the third clause in the agree- 
ment, the fourth constituting them partners, 
could not operate, and until then, Thompson 
was but then: bailee or agent. 

With these views, the court deems it unnec- 
essary to pass upon the proposition stated in 
the argument, that the construction of the 
Agreement is res adjudieata. The records of 
the queen's bench, show that the question was 
not presented by the pleadings. It arose in- 
cidentally, on the statement of counsel, and a 
verdict was entered, with the understandmg, 
that on the production of such an agreement 
as was stated, at a subsequent term, the ver- 
43ict would be set aside, as to the amount for 
which credit was claimed. But, as on a care- 
ful consideration of the opinion of Chief Jus- 
tice Robinson, I am not enabled to see wherein 
he pronounces the entire agreement between 
those parties a covenant of partnership, any 
further than as to the profits accruing subse- 
quent to the payment of the $6,000, and con- 
cm-ring therein at present in such construction, 
it is unnecessary to announce any judgment of 
this court as to the estoppel of the proceeding 
here on the part of the hbellant. In overruling 
the present motion I feel less reluctance than I 
should was this a final determination of the 
questions raised. The language employed by 
the contracting parties certainly rendered the 



instrument they executed somewhat equivocal. 
Their intention, though dear as to the "sharing 
of the earnings," upon a certain contingency, is 
somewhat obscmre as to whether the writing 
should be considered as a charter party on 
specified stipulations, or as a covenant of co- 
partnership. My mind is not free from doubt; 
but as no injustice can arise from the further 
prosecution of the cause and entertahiing ju- 
risdiction, the objections raised will be held un- 
der reservation. At any stage of the proceed- 
uig, until final hearing, the question of jurisdic- 
tion is open; and if, on further and more full 
consideration of the able argument of the proc- 
tor of the respondent, and the cases cited by 
him, I should see ground to change the opinion 
now expressed, the proceedings will at once be 
dismissed. As at present advised I must re- 
fuse the motion. Motion denied. 

[The cause was subsequently heard on the mer- 
its, and a decree entered dismissing the libel. 
An appeal was taken to lie circuit court, where 
the decree of this court was aflSrmed. Case un- 
reported. Subsequently the libelant appealed to 
the supreme court, where the decree of the cir- 
cuit court was affirmed, with costs. 22 How. 
(63 U. S.) 330.] 
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Case Wo. 17,163. 

WARD V. WASHINGTON. 

[4 Cranch, O. 0. 232.] i 

Circuit Court, District of Columbia, May 
Term, 1832. 

MONICIPAL COKPORATIONS — LICENSE OF BBIOK- 

KiLNs—NuisAKOBS— Appeal from Jus- 
tice's Judgment— Costs. 

1. Under the by-law of the corporation of 
Washington, D. C, of the 14th of August, 
1819, no person or officer was authorized to 
grant a license to erect or use a brick-kiln in 
Siat dty. 

2. The continued use of a brick-kiln without 
license is a single offence, the penalty of which 
is, by the by-law, to be measured by the num- 
ber of weeks it is used; and all the weeks 
elapsed before prosecution, must be included in 
that prosecution. But the by-law is so im- 
perfect that it will not sustain a prosecution in 
any form. 

3. It is in the discretion of the court to allow 
or refuse costs upon the reversal of the judg- 
ment of a justice of the peace. 

[Cited in Dixon v. Washington, Case No. 3,- 
935.] 

4. Under the power to prevent nuisances, and 
to superintend the health of the city, the cor- 
poration had a right to prohibit the erection and 
use of brick kilns without a license. 

This was an appeal [by Ulysses Ward] from 
the judgment of Robert Clarke, Esq., a jus- 
tice of the peace for the county of Washing- 
ton, who had rendered judgments in favor 
of the corporation upon five separate war- 
rants, for the penalty of ten dollars in each 
case, for using a brickkiln without license for 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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five successive weeks. Tlie warrants were 
all Issued on the 9tla of August, 1831. These 
penalties were claimed under the third sec- 
tion of the by-law of the 14th of August, 
1819. 

Mr. Fendall, for defendant, contended that 
the corporation had no right to prevent a man 
from making bricks, unless in such a situa- 
tion as to he a nuisance. It is not a nuisance 
per se. 

R. S. Coxe, for plaintiff, claimed the right 
to require a previous license under the power 
to lay and collect taxes, and to superintend 
the health of the city. 

Mr. Fendall, in reply, to show that the cor- 
poration can exercise no power not express- 
ly given, or not necessary to the exercise of 
powers expressly given, or in derogation of the 
general law of the land, cited 1 Bac. Ahr. tit. 
"By-Law," 544; Kirk v. Nowill, 1 Term R. 
124; Head v. Providence Ins. Co., 2 Cranch 
16 U. S.] 169; and the charters of 1802, 1804, 
and 1812. 

THE COURT (MORSEIili, Circuit Judge, 
doubting) was of opinion that the corpora- 
tion had a right to pass such a by-law, under 
the power to prevent nuisances, and to super- 
Intend the health of the city; but reversed 
the judgments upon the ground stated in the 
following opinion^ delivered by CRANCH, 
Ohief Judge (nem. con.): 

On the 9th of August, 1831, five warrants 
were issued by Robert Clarke, Esq., against 
Ulysses Ward, at the suit of the mayor, board 
■of aldermen, and board of common council 
of the city of Washington, for a penalty of 
^30 in each ease, "for that he the said U. W. 
did erect and use a brickkiln in the city of 
Washington, at the county aforesaid, one 
week, from 1st to the 8th day— July in — 
year of 1831, without first obtaining a license 
from the mayor of the said city, contrary to 
the act or acts of the said mayor, &c., on 
that subject made and provided." Each war- 
rant was in the same form, for each of the 
four successive weeks, ending on, the 5th of 
August, 1831, and all dated on the same 9th 
of August, 1831. They were all tried before 
the same justice on the 18th of August, and a 
judgment was rendered in each case for the 
plaintiff. From these judgments the defend- 
ant appeals. The by-law of the corporation 
upon which these warrants were founded, 
was passed on the 14th of August, 1819. The 
first section repeals all the previous "acts of 
this corporation providing for the issuing li- 
censes for erecting or using of slaughter- 
houses, and brick and lime kilns." The sec- 
ond section enacts, "that any person who 
shall erect or use a slaughter-house, without 
first obtaining a license from the mayor there- 
for," &e., "shall, for each offence, forfeit and 
pay, on conviction, the sum of $10," &c. The 
third section does not make any provision 
for granting licenses for brick or lime kilns, 
by any officer, but prohibits them from be- 
ing granted for more than a year, and enacts, 
''that any person who Shall, without such li- 



cense, erect or use a brick or lime kiln, shall 
incur a penalty of ?10 for every week he con- 
tinues to use the same without license." 
There being no officer authorized to grant a 
license, it was impossible for the defendant 
to obtain one; and the by-law, therefore, in 
effect amounted to a total prohibition of the 
erection or use of a brick or lime kiln in any 
part of the world; for it is not, in its terms, 
limited to the city of Washington. Such an 
act would be void for want of power in the 
corporation. But if the by-laws were in force, 
and if the mayor had authority to grant a 
license for a brickkiln, yet the using of a 
briclddln is a single offence, the penalty of 
which is to be measured by the number of 
weeks it was used; so that all the weeks 
which elapsed before the prosecution, should 
have been included in one prosecution. The 
offence cannot be divided into several parts, 
according to the number of weeks during 
which the defendant continued to use the 
kiln. The use had been continued for 'five 
weeks, before the commencement of these five 
prosecutions, which were all commenced on 
the 9th of August, 1831. If there could be 
judgment at all, it could be only in one of 
them. But the by-law is so imperfect, that 
we think it will not support a prosecution in 
any form. We are, therefore, of opinion, that 
the judgments in these five cases should be 
reversed; and that in the other two cases in 
which the judgment of the justice was in 
favor of the defendant, the judgments should 
be affirmed with costs. 

Mr. Fendall, for defendant then prayed the 
coxui; that the judgment upon the reversal 
should be with costs, and cited Montalet v, 
Murray, 4 Cranch [8 U. S.] 47; Melver v. 
Wharton, 9 Wheat. [22 U. S.] 650; Law Md. 
1785, e. SO, § 6; Clerk v. Harwood, 3 Dall. 
[3 U. S.] 342; 12 East, 768. 

Mr. Coxe, contra, cited Mr. Justice Bald- 
win's opinion in 5 Pet [30 U. S.] 724. 

At a subsequent term in 1835, THE 
COURT ordered the reversal to be with costs; 
the cause having been continued under curia 
advisare vult. 
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Case Wo. 17,164. 

WARDELL V. UNION PAC. R. CO. et al. 

[4 DiU. 330; 1 5 Cent. Law J.. 527.] 

Circuit Court, D. Nebraska. 1877.2 

Fraudulent Contract Made by Officers of a 
Corporation— Credit Mobilier. 

1. A contract made on behalf of a corporation 
by the executive committee of the board of di- 

1 [Reported by Hon. John F. Dillcyi, Circuit 
Judge, and here reprinted by permission.] 

2 [Aflirmed in 103 U. S. 651.] " 
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rectors with a third person, in which the mem- 
liers of the executive committee have a secret 
interest, is fraudulent as against the corpora- 
tion, and the corporation may repudiate it, al- 
though it may have been long acted upon and 
recognized by the officers of the corporation 
who made it. 

, [Cited in Bill v. W. U. Tel. Co., 16 Fed. 16.] 
, [Cited in Higgins v. Lansingh, 154 IB. 305, 

40 N. E. 380. Cited in brief in Dunphy v. 

Traveller Newspaper Ass'n (Mass.) 16 N. 

E. 429.] 

2. Accordingly, a contract made by the Union 
Pacific Railroad Company with a person who 
afterwards organized with others and formed a 
corporation called liie Wyoming Coal and Min- 
ing Company, by which the former company 
conveyed the right to prospect for coal upon its 
'line to the latter foi: fifteen years, agreeing to 
purchase coal needed for its use for the said 
term, from the latter, at prices named in the 
contract, was set aside on the ground of fraud, 
the officers of the Union Pacific Railroad being 
shown to have been jointly interested with the 

' other party to the contract. 

[Cited in U. S. v. Union Pac. R. Co., 98 U. 
S. 610; Thomas v. Brownviile, Ft. K. & 
P. Ry. Co., 2 Fed. 878; Id., 3,09 U. S. 524, 
3 Sup. Ct. 317, 318; Jackson v. McLean, 
36 Fed. 216.] 

3. After such a contract had been acted on 
for some years, the railroad company, on a 
change of management, having become the 
owner of nine-tenths of the stock of the coal 
company, forcibly took possession of the prop- 
erty of the latter company. On a bill filed by 
the owner of the one-tenth of the stock (he be- 
ing the person with whom the fraudulent eon- 
tract was made), the court decreed the con- 
tract to be fraudulent, and laid dovra the prin- 
ciples on which an accounting should be had 
between him and the railroad company. 

This case is submitted to the court for final 
decree, on the bill and amended bill, the an- 
swers, replication, and evidence. The allega- 
tions of the plaintiff's bill, about which there 
is really no dispute, are that, on or about the 
16th day of July, 1868, he and Cyrus O. God- 
frey entered into a contract, in writing, with 
the Union Pacific Railroad Company, concern- 
ing the mining of coal hi the lands of that com- 
pany. This contract is made an exhibit of the 
bill, and reads as follows: '*TMs agreement, 
made this 16th day of July, in the year of our 
Lord one thousand eight hundred and sixty- 
eight, between the Union Pacific Railway, by 
its officers, of the first part, and Cyrus O. 
Godfrey and Thomas Wardell, of the state of 
Missouri, or assigns, parties of the second 
part, witnesseth: That the said party of the 
first part agrees that the said parties of the 
second part may prospect, at thehr own ex- 
pense, for coal on the whole line of the Union 
Pacific Railway, and its branches and exten- 
sions, and open and operate any mines dis- 
covered, at their own expense; that said rail- 
road company agrees to purchase of said par- 
ties of the second part all clean, merchantable 
coal mined, along its road, needed for engines, 
depots, shops, and other purposes of the com- 
pany, and to pay for the same— the first two 
years at the rate of six dollars per ton, for 
"the next three years at five dollars per ton, 
for the four years thereafter at ifour dollars 
per ton, and for the six years renaaining at 



the rate of three dollars per ton-^aeUvered up- 
on the ears at the mines of the said parties 
of the second part, and 'which shall not be less 
than ten per cent, added to the cost of the 
same to the said parties of the second part. 
This contract to be and remain in fuE force 
and effect for the full term of fifteen yeats 
from the date hereof. The said railroad com- 
pany agrees to facilitate the operations of the 
said parties of the second part, in prospecting 
and otherwise, by means of such information 
as it may possess, and by furnishing free 
passes on its road to the agents of the parties 
of the second part, not exceeding six in num- 
ber. Said railroad company further agrees to 
put in svpitehes and the necessary side tracks, 
at such points as may be mutually agreed 
upon, for the accommodation of the business 
of the said parties of the second part; that the 
said parties of the second part agree to malse 
all neeessaTy exertions to increase the demand 
and consumption of coal by outside parties 
along the line of said railroad, and to open 
and operate mines at such points, where coal 
may be discovered, as may be desired by said 
railroad company, and to expend within the 
first five years from the date of this agree- 
ment, in the purchase and development of 
mines and mining lands, and in improvements 
for the opening, successful and economical 
working of the same, not less than twenty 
thousand dollars; also to furnish for the use 
of said railroad company good, merchantable 
coal, and to pay all expenses for improve- 
ments for loading coal into cars. Any im- 
provement desired by said railroad company, 
in regard to the coal to be used by it, shall 
be at the cost of said railroad company. In 
consideration of their exertions to increase 
the demand for coal, and the large sum to be 
expended in improvements, it is further agreed 
that the parties of the second part shall have 
the right to transport over said railroad and 
its branches, for the next fifteen years from 
the date of this agreement, coal for general 
consumption, at the same freight that "will be 
charged to others; but the said partifes of the 
second part shall be entitled, in consideration 
of services to be rendered as herein provided, 
to a drawback of twenty-five per cent, on all 
sums charged for transportation of coal, iibe 
said railroad company agrees to furniSh the 
parties of the second part such cars as they 
may require in the operation of their business, 
and to transport them as promptly as pos- 
sible. This agreement to remain in force for 
fifteen years. The coal lands owned by said 
party of the first part are hereby leased for 
the full term of fifteen years to the said par- 
ties of the second part, or their assigns, for 
the purpose of working the same as may seem 
to them profitable; said parties of the second 
part to pay, for the first nine years, a royalty 
of twenty-five cents per ton for each ton of 
coal taken from their lands, excepting always 
coal taken from entries, air courses, or pas- 
sage-ways, for which coal no royalty shall ,be 
paid; payments for the same being due and 
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payable montlily. The royalty for the last 
sis yeais of this lease shall be free, provided 
the price of coal to the railway is reduced to 
three dollars per ton. If three dollars and 
twenty-five cents or more per ton, then, in 
that ease, the royalty shall be as during the 
first nine yeara. In Tvitness whereof, we have 
hereunto set our hands and seals, this, the 
day and year first above mentioned. (Signed.) 
Oliver Ames, President of the Union Pacific 
Bailroad Company. Thomas WardelL". 

The bill then alleges that, a few months aft- 
er tlijs, Godfrey assigned to WardeU his hiter- 
est in the contx-act, and, after that, divers per- 
sons, with himself, organized, under the law^ 
of Nebraska, a corporation called the Wyomuig 
Coal and Mining Company, to which corpora- 
tion he assigned the coal contract, Plaintife 
alleges that, before this organization was effect- 
ed, he had discovered and- opened mines, and 
was in the profitable fulfilhnent of his part of 
contract by delivery of coal to the railroad com- 
pany; and that, after the organization of this 
company and up to the 13th of March, 1ST4, he, 
as the superintendent, secretary, and general 
manager of the coal company, had successfully 
operated these mines, and had delivered all the 
coal needed by the railroad company, and that 
this latter company was at that date largely in- 
debted to the former; that on that day the 
officers or agents of the railroad company, im- 
der a resolution of its board of directors, toolt 
forcible possession of the mines, books, papers, 
implements, tools, and personal property of the 
coal company, and have held and used them 
ever since; that the president and a majority, 
if not all, the directors and stodiholders of the 
coal company, except himself, being also stock- 
holders and directors in the railroad company, 
he can obtain no reUef by any action of the 
coal company against the railroad company, 
and he prays the court for such relief. There 
are many other allegations which are denied, 
and about which there is conflicting testimony 
—such as the extent and nature of plaintifiE's 
interest in the original contract, and also in the 
coal company; but the making of the original 
contract, the assignment of Godfrey's interest 
in it, the subsequent formation of the coal 
company, the assignment of the contract to that 
company, and the taking possession of its ef- 
fects by the railroad company, are established 
facts in tlie case. 

The answer of the Union Pacific Eaihoad 
Company says that the aforementioned con- 
tract was a fraud upon that corporation; that 
it was made, on the part of the railroad com- 
pany, by the executive committee of the board 
of directors, the whole or a majority of whom 
were, by agreement with Godfrey and War- 
den, to be jointly interested with them in the 
conti-act; that the terms of it were, for iOiat 
reason, made so favorable to Godfrey and "War- 
dell, and so unfavorable to the railroad com- 
pany, as to enable the former to defraud the 
latter out of miUions of dollars; that the organi- 
zation of the Wyoming Coal and Mining Com- 
pany was a device to enable the directors of the 
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railroad company to participate in the profits, 
and had been agreed uppn between themselvea 
and Godfrey and WardeU, before the contract 
with them was executed? They, therefore, ae-. 
ny its validity, and its bhiduig obligation on the 
company, whether in the hands of WardeU, or 
of tlie Wyoming Coal Company As regards.the 
taking forcible possession of the property of the 
coal company, they say that the railroad com- 
pany had, by the assignment of the other stock- 
holders than WardeU, become the owner of 
nine-tenths of the stock, of the coal company; 
that differences arising between the railroad 
company and WardeU, who, as supei-intendent 
of the coal company, had control of its affairs, 
and being wholly dependent for fuel to run 
their trains on the supply furnished by that 
company, and feapng a suspension by WardeU 
of that supply, they were compeUed, in self- 
defence, to take control of the property, of 
which they were the owners in the proportion of 
nine to one. They further allege that, after 
this, the raUroad company and the coal com- 
pany, by their several boards of directors, had 
a settlement of their transactions, by which the 
contract with WardeU and Godfrey was re- 
scinded, and an indebtedness of the railroad 
company to the coal company of a mUUon of 
dollars was agreed upon as a fuU settlement of 
all transactions between them; that both the 
coal company and the railroad company set 
apart and tendered to WardeU ^100,000 for his 
share in the coal company, imder that settle- 
ment. A general replication put aU these alle- 
gations in issue. 

J. M. Woolworth, for complainant. 
A. J. Poppleton and E. Wakely, for defend- 
ants. 

Before MILUBIR, Circuit Justice, and DUN- 
DY, District Judge, 

MILLER, Circuit Justice. This cause ha? 
been submitted for final decree on the pleadings 
and proofs. We have been aided by a fuU oral 
argument, which has been reproduced in print, 

1. The first and most important inquiry is, 
whether the charge of fraud upon the Union 
Pacific RaUroad Company (the principal defend- 
ant) in the inception of the contract of the 16th 
of July, 1868, is sustained by the proof. 

After the fullest examination of the testi- 
mony, and the maturest consideration of the 
very fuUy printed arguments submitted to me 
during the summer vacation, I have reluctantly 
arrived at the clear conviction that it was a 
gross fraud upon tliat corporation and upon its 
shareholders, who were not interested in the 
contract. 

The parties, on behalf of the railroad com- 
pany, or rather the authority by which it was 
bound, was the executive committee . of the 
board of directors of the company, and not the 
board itself. This committee was composed of 
a limited niunber of the directors, including 
the president. A majority of this conmittee, 
and those who are found to have been its con- 
"troUing members, were interested in this con- 



WARDELL (Case No. 17,164) 



[29 Fed. Gas. page 214] 



tract when it was made. They were, there- 
fore, mafring a contract on behalf of the rail- 
road company, with themselves, in a matter in 
which their interest was wholly adverse to the 
company, and on their own side. Such a 
contract is void upon the clearest principles of 
public policy. The corporation is represented 
by an agent who controls both sides of the con- 
tract, and whose interest is in every way 
against his principal and in his own favor. All 
the selfishness of human nature is brought into 
play to secure terms most favorable to the 
party who acts for both parties, himself being 
one of them. While the glaring evil of this 
thh3g may be obscured by using the name of 
the corporation as one party, and that of indi- 
viduals having no connection with the corpo- 
ration as the other party, the danger that selfish 
greed will make with the agents of the corpora- 
tion a contract of which they will reap the ad- 
vantage and in which the corporation will 
suffer aU the losses, is only increased by the 
fact that the names of the parties really inter- 
ested do not appear in the transaction. 

The fraudulent character of this contract is 
not lessened by an inspection of its terms, or 
the evidence of its actual operation. It gave 
up the control of all the coal lands of the com- 
pany for fifteen years. It botmd them for that 
time to purchase all the fuel for a railroad of 
over a thousand miles from this company. It 
fixed the price to be paid at rates which, if the 
coal could be obtained at all in these lands, 
would amount to a fabulous profit. And it ex- 
acted no security from Godfrey and Wardell, 
who were men of limited means, for the per- 
formance of their contract to expend a consider- 
able sum of money in seeking for and develop- 
ing the coal mines. 

We accordingly find that Mr. Wardell now 
claims, after a few years' operation under that 
contract, in which he has been repaid aU his 
actual outlays with large profits, that the com- 
pany organized under it was, when seized by 
the railroad company, possessed of property and 
rights of the value of two or two and a half 
millions of dollars. What was given for this? 
Nothing. It was made, if it existed at all, out 
of the property and the necessities of the 
railroad company, by means of the betrayal of 
Its rights in that contract. 

On the part of complainant, it is scarcely de- 
nied that the part taken by the executive com- 
mittee and by Godfrey in this transaction was 
very reprehensible. But, a vigorous effort is 
made to show that Wardell is innocent of any- 
thing wrong. The argument is that though 
Wardell was in the same building or suite of 
rooms occupied by the railroad company, or its 
executive committee, while the negotiations 
were going on which preceded the execution of 
the contract, he was kept in actual ignorance 
that any of the executive committee were to 
have an interest in it, until after it was signed. 
And Wardell testifies that he was kept in an 
outer chamber while Godfrey was taken into 
the sanctum where the chief priests of the fraud 
were consulted; and that he knew nothing of 



the interest which those men had or were to 
have in the contract until it was all over. 

If this were true, it would be difficult to see 
how he can escape responsibility for their acts 
and the knowledge of his partner. If he chose 
to entrust that partner with negotiation of the 
contract, while he sat twirling his thumbs with- 
in ear-shot of what was going on, he must be 
boimd by the result when he accepted and sign- 
ed the agreement. To meet the force of this 
objection, it is urged in argument that the con- 
tract was made and completed on the 15th, and 
that nothing was said, even to Godfrey, of the 
interest of those members of the executive com- 
mittee in it, until the 16th. 

But for tlie zeal which the very able counsel 
for complainant has brought to the aid of this 
argument, I should feel inclined to give it but 
little consideration. In the first place, the 
contract bears date on this day— the 16th. It 
must, therefore, be prima facie held to have 
been made on that day. Next, while Mr, War- 
dell admits that on that day he did learn and 
consent to the arrangement by which all but 
one-tenth, or at most two-tenths, of the interest 
in that contract was to be divided among cer- 
tato members of the executive committee, it is 
hard to percave how tiie fact that he learned 
and consented to this on that day mitigated its 
flagitious character. And, lastly, it appears 
that neither Wardell nor Godfrey took posses- 
sion ofc the written Instrument, but that it was 
left, with their consent, in the hands of the 
clerk of the construction company, or credit 
mqbilier, whose history has been so much venti- 
lated since. Wardell stands alone in his ver- 
sion of this part of the transaction, and he Is 
directly contradicted by Godfrey, who, when 
testifying, had no uiterest in the matter. 

It is not necessary to refer to all the testi- 
mony on this subject. It leaves in my mind 
no doubt that both Wardell and Godfrey knew 
they were getting a more advantageous con- 
tract from the railroad company by reason of 
the interest which the officers of that company 
were to have in it, and that such was their pur- 
pose and expectation from the beginning. 

An attempt is made to negative the fraudu- 
lent character of the contract by the testimony 
of the members of the executive committee, to 
the effect that all they did was in the interest 
of the railroad company, and that they always 
intended to hold their interest in that conh-act 
in tiTist for the company. But I am satisfied 
that this is an afterthought, tiom of the odium 
of the credit mobilier explosion, and not at all 
established by the fact that after all had been 
discovered and difficulty with Wardell became 
imminent, they made a declaration of trust in 
favor of the company. 

Nor do I see that the fact so much insisted 
on, if it were proved, that the Wyoming Coal ' 
Company scheme, or the scheme of any cor- 
poration by wMch the interests of the mem- 
bers of the executive committee in the contract 
might be realized and identified, was one con- 
ceived sometime after the contract was made, 
instead of before, is material. It is true that 



[29 Fed. Cas. page 215] 



(Case No. 17,165) WARDEE 



the answer avers that it -was agreed on at the 
time the contract was made, and that this is 
not very clearly established. But whether that 
interest was to remain a secret trust in the 
contract in the hands of Godfrey and Wardell, 
or a recognized interest in a corporation found- 
ed on that contract, can make no difference in 
the fraud on which it was founded. It is the 
same conta.-act, obtained by the same means, 
and controlled In its inception by the same par- 
ties, in the one case as in the other. Nor is 
there anything in the subsequent history of the 
transactions between the parties to remove the 
vice which attaches to that contract by reason 
of the fraud. The same men who made the 
contract on the _part of the railroad company' 
remained in its directory and tiad control of its 
affairs imtil about the time the rupture with 
Wardell took place. Ae soon as a new set of 
men, with Mr. Jay Gould at their head, ob- 
tained control of the corporation, they began to 
take measures to get rid of the contract. It is 
idle to say that the men by whose fraud the 
contract was executed, could, by their recogni- 
tion of it afterwards, make it obligatory on the 
company, or estop it from setting up the fraud 
when it is made the foundation of a suit. It 
may be that the company cannot recover back 
money paid under that contract, but it seems 
very clear that it cannot be made to pay any 
more in compliance with its terms, by the ac- 
tion of a court of equ'ty. 

By what rule, then, shall we measure Mr. 
Warden's rights? He has spent time and la- 
bor and money in discovering these mines, and 
in placing them in condition to be profitably 
worked. There has been accumulated in his 
hands, or hi the hands of the Wyoming Goal 
Company, property of considerable value, which 
was taken possesion of by the railroad com- 
pany, and is still retained by it. Apart from 
the contract, and if it had never existed, he is 
entitied to a fair and reasonable compensation 
for his labor and time and skill. The fraud 
gives the railroad company no right to these 
without just compensation. This, however, 
cannot be measured by the profits of the min- 
ing as fixed by the prices of the contract, or the 
prices subsequentiy fixed between the two com- 
panies, for the mines were and are the mines 
of the railroad company, the coal was and is 
their coal, and the profits are then: profits, ex- 
cept so far as Mr. Warden's labor, skill, and 
any money actually advanced by him in the 
progress of the business, might authorize him 
to claim a share of those profits. 

I am of opmion that, whatever moral escuse 
for the seizure of the property of the coal com- 
pany by the railroad company may be found 
in the existing circumstances, the act was un- 
warranted in law. Nor do I think that War- 
dell can be bound by a settiement made by the 
directors of the two companies, for the same 
reason that his contract is not valid, namely, 
that both interests were practically represented 
by the same parties, and both were hostile to 
kim. But, while there is here no defence of 
the company against Wardell, the extent of his 
remedy remains to be considered. The con- 



tract cannot be restored, i!or it never had a> 
valid existence. The mines must remain un- 
der the control of the railroad company, for' 
the possession of Wardell and the coal com- 
pany was a fraudulent one. The transactions- 
of the past cannot be measured by the prices- 
of that contract, for the same reason. The two- 
companies have made a nominal cd* formal set- 
tiement of this question, which binds them, and 
they offered Mr. Wardell his share— all that, I 
think, as a member of the coal company, he is 
entitied to. 

I have grave doubts, with the views which I 
entertain as to the principles on which an ac- 
counting should be had, whether he can get 
any more. I am inclined to ^ve him a decree 
for the one hundred thousand dollars which 
has thus been offered to him, without interest 
to the date of the decree, each party to pay 
his own costs. But if he insists upon a refer- 
ence to a master for an accounting, he can 
have such an order, the account to be taken on 
the basis of a fair compensation for his time, 
skill, and services while engaged in the bua- 
ness, with a return of his money actually in- 
vested, and compensation for its use— the sum 
thus ascertained to be credited with what he 
has actually received, during the time, out of 
the busmess. If plaintiff accepts the former 
alternative, let a decree be entered accordingly. 
If he claims the latter, and it becomes neces- 
sary, I will consider a written or printed argu- 
mopt as to the basis of the reference. 

Decree accordingly. 

[Upon an appeal to the supreme court, the de- 
cree of this court was affirmed. 103 U. S. 651.] 
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WARDER et al. v. lA BELLE CREOLE. 

[1 Pet. Adm. 31.] ^ 

District Court, D. Pennsylvania, 1792. 

BAliVAGE — DeKELIOT — ABANnO??MENT — WhO MAT 

Abasdos—Cojipensatiox— Deviation. 

[1. The cases of dereliction, in which the doc- 
trine that tilings abandoned become the prop- 
erty of the first occupant is founded, generally 
run on the principle of a voluntary abandon- 
ment by the owner with his free consent, and 
not on such a relinquishment as force, neces- 
sity, or danger compel.] 

[2. The owner alone can make such an aban- 
donment. The master cannot do so, even by an 
express consent to give the goods to the sal- 
vors.] 

[3. The promises of the master in respect to 
the quantum of salvage are not to be regarded, 
when made in time of distress, but the reward 
must he measured according to circumstances.] 

[4. Ships forsaken through fear of enemies 
or loss of life are not legally derelict, so as to 
warrant full right by occupancy.] 

[5. Delays for saving ships, goods, or mari- 
ners, producing uncommon risks, are deviations 
which are not excused, under policies of in- 
surance as generally made, and the increased 
risk incurred hy the owner is to be considered in 
determining the question of salvage.] 

[6. The principle of salvage compensation is 
not confined to mere quantum meruit, as to" 

i [Reported by Richard Peters, Jr., Esq.] 
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the persons saving, but is expanded so as to 
comprehend a reward for the risks of life and 
property, labor and danger, as well as a pre- 
mium operating as an inducement to similar 
exertions.] 

[Cited in Clayton v. The Harmony, Case No. 
2,871; Brevoor v. The Fair American, Id. 
1,847; Coulon v. The Neptune, Id. 3,273. 
Approved in Bond r. The Cora, Id. 1,621; 
Hand v. The Elvira, Id. 6,015. Cited in 
The Dupuy de Lome, 55 Fed. 95.] 

[7. Salvage also varies according to the de- 
scription and value of articles saved. On plate, 
jewels, and money, it is the least, and on other 
articles according to circumstances.] 

[8. The ship Amiable encountered the French 
ship La Belle Creole at Sfea, in a perishing and 
hopeless condition, and remained by her at some 
risk, and with considerable delay; taking out 
the officers and crew, part of the ship's furni- 
ture, wares, and merchandise, and also some 
plate and money. Held, that the salvors should 
be awarded one-third the gross proceeds of the 
goods, wares, and merchandise, and one-eighth 
of the appraised value of the plate and money.] 

[Followed in Taylor v. The Cato, Case No. 
13,786. Cited in Markham v. Simpson, 22 
Fed. 745.] » 

PETERS, District Judge. The state of the 
case will appear in the libel, and the testi- 
mony and exhibits in this cause.* The testi- 
mony, though in some points contradictory, 
and In many irrelevant, will shew, from a 
general view of it, the leading facts. I have, 
in addition thereto, examined the log-books of 
both ships, and find by the state of the winds 
and weather, as therein mentioned, that the 
Amiable was retarded in her passage, by the 
circumstances related in the libel; though, for 
some time during har stay with the Belle 
Creole, the winds were adverse. The dis- 
tressed and hopeless condition of the Belle 
Creole, is desciibed in her log-book, in the 
gieat points nearly according with the testi- 
mony. This log-book confirms, in many impor- 
tant points, the testimony on the part of the 
libellants, contradicts, in some instances, and 
supplies in others, facts omitted by the wit- 
nesses for the claimants and respondents. I 
do not find that the Amiable was in any real, 
though, like all vessels loitering on a coast, 
she was exposed to possible, danger, and un- 
necessarily protracted risque. 

There have been three points made in this 
cause: 1st. Dereliction, and a claim of the 
whole under words used by the captain, said 
to amount to an express abandonment; and, 
from the circumstances of the ease, a derelic- 
tion by implication. 2d. That the delay of the 
Amiable, while attending on, and giving as- 
sistance to, and saving the goods out of, the 
Belle Creole, was a deviation which exposed 
to risque, out of the common course of the 
voyage, and would have forfeited any insur- 
ance which might have been made on the ves- 
sel and cargo, or either of them. 3d. The 
quantum of salvage, if the first point should 
be determined against the libellants. 

On the first point I have translated an au- 
thority out of Burlemaqui, which, contains 

1 [See note at end of case.] 



what I believe to be an accurate account of 
the ideas of the best writers on the subject of 
dereliction, and occupancy, consequential up- 
on it: "One may acquire, by the right of the 
first occupant, things which the proprietor has 
abandoned with a design never more to hold 
them as his own. Although one is not in 
possession of a thing, the right of recovery is 
not lost, unless it is renounced in a manner 
either express or implied. Hence the Il^us- 
tice of those countries which confiscate the 
propeity of goods shipwrecked, thrown over- 
board to lighten the vessel, or stolen, in place 
of returning them to the owners." The cases 
of dereliction, in which the maxim of "Occu- 
pantis fiunt derelicta" is founded, generally 
run on the principle of a voluntary abandon- 
ment by the owner, with his free consent; and 
not on such a relinquishment as force, neces- 
sity, or danger, compel. The instances of 
wreck, or goods thrown overboard to lighten 
the vessel, may be given to elucidate this doc- 
trine; and these are always recoverable, on 
payment or tender of salvage. It should seem 
that little prospect of recovery existed in the 
case of goods ejected, to lighten and save the 
ship; yet the right of recovery is not lost; 
but, on proof of property, they are recover- 
able, on payment, or tender of salvage, if ei- 
ther driven on shore, or taken flotsam or jet- 
sam. If the evidence in this cause, supported 
(and I think it does not) the captain's consent 
to give the goods to the libellants, I do not 
consider it as binding on the owners; and, 
according to the authority from Burlemaqui, 
(and many others) it must be the owner who 
abandons. The captain is vested with certain 
powers, both express and implied, over the 
ship and goods, for certain purposes beneficial 
to the owner; such as the power of hypothe- 
cation — of compounding fcr part, to save the 
rest— detaining for freight-— throwing over part 
to preserve the residue— but herein he has a 
qualified and not an absolute propriety. He 
may act, under the limited rights with which 
he is thus invested for the benefit of the own- 
er, but cannot totally divest him of all the 
right, and transfer it, without special author- 
ity, even for a valuable consideration. He is 
inhibited, by the marine laws, to sell (thotigh 
he may pledge) the tackle, or furniture saved 
from shipwreck, though necessary for the sub- 
sistance or payment of himself and crew: nor, 
even in cases of the quantum of salvage, 
should promises made by the master, in time 
of distress, be regarded; but the reward must 
be measured according to circumstances. 
Much less to be valued are the expressions he 
makes use of, tending to shew a dereliction, or 
abandonment of the property. I cannot, there- 
fore, be of opinion that, in this case, there is 
an express dereliction, in the legal interpreta- 
tion of the word. As to the implied derelic- 
tion, there are no circumstances to prove it, 
but those which generally accompany such 
unfortunate cases. If these were to be taken 
as proofs of abandonment, on which the right 
of occupancy would attach, there would be an 
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end to all enquiries relating to salvage, in in- 
stances of ships or goofls forsaken. But the 
law is otherwise; and the ship, though for- 
saken, through fear of enemies, or to save the 
lives of the people, ■ is not legally derelict, or 
even wreck or lost, I shall therefore dismiss, 
as untenable, the first point made in this 
cause, with the supplemental libel on which it 
arises. 

As to the second point, which respects the 
■quantum of salvage, and tends to shew the 
risque incurred, by the assistance given to 
tlie master and crew of the Belle Creole, to 
wit, the deviation, I should, in a ease ^hich 
I was under the necessity of determining, 
•consider it as such. I am persuaded that the 
delay of the Amiable exposed her to uncom- 
mon danger: and, as it was not necessary, in 
the course of the voyage, for any purposes 
which insurers might have had in view, but 
was merely produced by the circumstances 
stated hi the libel, it would, I think, have 
availed, in case of loss, to repel a claim of 
insm^nce. And the principle is the same, as 
to all consequences necessary to be considered 
in this cause, whether the owner remained his 
own insurer, or threw the risque on others, 
by a policy descriptive of the voyage. A de- 
viation is not merely the unnecessary going 
out of the track, or course usually taken, but 
it is also a departure from either the express 
or implied terms of the contract It needs 
not much reasoning or discussion to shew that 
delays for saving of ships, goods or mariners, 
producing uncommon risque, cannot be legal 
excuses on the part of the insured on policies 
as they are generally made. Such delays being 
breaches of the implied terms of the contract, 
by exposing to hazards not originally counted 
upon, foreseen, or in the contemplation of the 
parties. They are justified to the heart, 
though not (in this respect) to the law, on 
principles of humanity, commendable in them- 
selves, expected from all, and particularly 
from those who are exposed to similar mis- 
fortunes. Ships with letters of marque may 
ohase an enemy, but cruising after prizes in- 
emrs deviation. But, without entering into 
many particular references to cases or in- 
stances, it appears to me that all excuses for 
leaving the course, or delays must be from 
necessity; and not with a view to lucrative 
objects. Putting into port by stress of 
weather—to stop a leak— obtain provisions, 
&e.— going out of the track to avoid an enemy 
— ^for convoy or other purposes— for the safety 
of the ship or goods, being beneficial to the 
insurers, are justifiable. But it is different in 
the ease of cruizing for prizes, and cases of a 
similar nature, which might be mentioned; 
and none of them appear to me stronger than 
the one in question. 

On the third point I have taken into con- 
sideration all the circumstances of the case, 
and the law respecting it, so far as I can per- 
ceive it applicable. 'With respect to goods 
and merchandize, I can find no decided 'rules 
as to the proportion of salvage; those of the 



maritime laws, which have made any desig- 
nations of proportions, varying from each 
other, and giving from a twentieth to a half, 
according to the description and value of the 
articles saved, and the risk, labour, and ex- 
pense of salvage. On plate, jewels and mon- 
ey, the salvage is the least; and on articles 
of other descriptions, according to circum- 
stances. I find, however, that the former ar- 
ticles are not exempted, either from average, 
contributions, or salvage. The general prin- 
ciple is not confined to mere quantum me- 
ruit, as to the person saving; but is expand- 
ed, so as to comprehend a reward for the 
risk of life and property, labour and danger, 
in the undertaking, as well as a premium 
operating as an inducement to similar exer- 
tions. It is laid down as a principle both of 
justice and policy, that "he who has recovered 
the property of another from imminent dan- 
ger, by great labour, or perhaps at the hazard 
of his life, should be rewarded by him who 
has been so materially benefitted by that 
labour." 

I consider, in the case in question,- the prop- 
erty risked by the owners of the ship Amia- 
ble combined with the danger to which her 
oflacers and crew were exposed in the enter- 
prise; and, though I do not depreciate the ex- 
ertions of the officera and crew of La Belle 
Creole, yet all these exertions would have 
been useless, unnecessary, and impracticable, 
if the Amiable had not been present and es.- 
posed in the undertaking to risk, and her 
officers and crew to danger. The laboiu: and 
difficulty, too, exercised and experienced by 
the latter, were considerable, and unremit- 
ted. The season of the year, and the place 
where the transaction happened, exposed the 
Amiable and her cargo to extraordinary haz- 
ard. With respect to the proportion of sal- 
vage, all circumstances taken into view, I 
have, in the general, been guided by what I 
consider just in the present case, as well as 
politic in all cases. Combining both these 
circumstances together, I cannot have a bet- 
ter guide, nor one which ought to be more 
satisfactory to one of the parties in this 
cause at least, than the 17th article of 
book 4, c. 19, of the Marine Ordinances 
of France, on the subject of wreck, which 
I have translated: "If the effects, how- 
ever wrecked, are found on the sea, or drawn 
from its bottom, the third part thereof shall 
be immediately delivered, without expense, 
either specifically or in money, to those 
who have saved them, and the two other 
thirds shall be kept to be delivered to the 
owners, if they shall claim them within 
the time above mentioned; after which they 
shall be equally divided between us and the 
admiral, the costs of prosecution being pre- 
viously deducted from the two thirds." Al- 
though I do not exaetiy follow, yet I have as 
nearly accommodated my determination to, 
this ordinance, as I think right. I do there- 
fore adjudge, order and decree, that the libel- 
lants in this cause, to wit, the owner or own- 
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ers of the ship Amiable, and the master, first 
and second mate, the carpenter, and crew 
(including hoys and cook) of the said ship, 
have and receive, in full satisfaction, for and 
as salvage, the one third part of the gross 
amount of the sales of the goods, wares and 
merchandize, as mentioned in the account of 
sales rendered by the marshal of the district, 
free and clear of all expenses, costs, duties 
and charges whatsoever; and also the one 
eighth part of the appraised value and amount 
of the plate and money mentioned in the in- 
ventory, No. 2, to be divided among the said 
owner, or owners, master, mates, carpenter 
and crew, in the following proportions, to 
wit: 

Three fourth parts thereof shall be receiv- 
ed and taken by Jeremiah Warder or the 
owner or owners of the ship Amiable, for his 
and their sole and separate use and property. 
That the remaining fourth part of the said 
salvage (which, though less than is common 
in a case of prize in war, is, I think, with 
their wages, sufficient; as the danger of con- 
flict did not exist, which as to prizes adds 
to the risk, and increases the reward) shall 
be divided to and among the officers and crew 
of the said ship, in manner following, to wit, 
the said foxurth part shall be divided into 
twenty-six equal shares or parts, whereof 

Shares 
The captain shall and is hereby directed 

to receive 8 

The chief mate 4 

The second mate 8 

The carpenter 2 

And eadi mariner and the cook one share 8 

Bach boy half a share ♦.,.,,.. 1 

Amounting in the whole to 26 

That the plate and money shall be restored 
to Captain Davor, for the use of himself and 
thc«e of the French officers and crew of La 
Belle Creole, to whom the articles therein 
contained respectively belong, on paynaent of 
the proportion of the appraised value there- 
of, herein before decreed for salvage. That 
the whole amount of the proceeds of the 
sales, of the goods and merchandize, as men- 
tioned in the marshal's return, and account 
of sales, together with the salvage decreed on 
the plate and money, be brought into court; 
and, after paying thereout the one third of 
the amount of the former, and the salvage 
as aforesaid on the latter, the other two re- 
maining thirds shall be subject to the follow- 
ing expenses and payments, which are hereby 
directed to be discharged and made forth- 
with. 

The costs accrued, and to accrue, in this 
cause, shall be fully paid and discharged, and 
all expenses incurred in the storage, and on 
the sale of the whole, as they shall be ex- 
amined and taxed; and all duties and cus- 
toms therein legally chargeable, and charged, 
shall also be paid thereout. After all the 
said costs and charges and duties shall be 
fully paid and discharged, the balance of the 
said two thirds shall remain in this court, 



subject to the further order, judgment and 
decree thereof. 

NOTE. The libel states that, on the 10th 
day of November, 1792, the Amiable being on 
a voyage from Charleston, South Carolina, for 
Philadelphia, a ship was discovered in distress; 
upon which the Amiable shortened sail, changed 
her course, and found said ship to be IJa Belle 
Creole, commanded by Davor, bound to Bor- 
deaux. La Belle Creole was declared to be 
sinking, and the master of the Amiable request- 
ed to remain by her, which was done by making 
light sail on board the Amiable. The distress- 
of La Belle Creole continued; the weather 
was tempestuous, and on the 12th, after repeat- 
ed solicitations from the master and crew of La 
Belle Creole, they were received on board the 
Amia1)le; and, before they left La Belle 
Creole, a proposition was made by them to 
burn her. On the master and crew of La Belle 
Creole leaving their ship, they declared th^ 
relinquished and abandoned her, and every 
thing on board of her. La Belle Creole was left 
without a living person on board of her. On 
the following morning she was again boarded 
by the master and crew of the Amiable, and a 
large quantity of merchandise taken from her. 
On the evening of the same day, at the request 
of Captain Davor, she was set on fire. The 
Amiable afterwards arrived in Philadelphia. 
The libel prays a reasonable salvage may be al- 
lowed. 

A supplementary libel was afterwards filed, 
in which the goods are claimed by the owners,, 
master, and crew of the Amiable, as wholly 
belonging to them "as goods derelict and aban- 
doned," and their delivery to the owners, &c- 
is prayed. 

The claim and answer of Captain Davor, 
master of La Belle Creole, state, that his ship 
was in great distress, and in danger of perish- 
ing; and that he, together with his crew, were 
taken on board the Amiable on the 15th day of 
November. That on that day, and before and 
afterwards, the mate of the Amiable, and some 
mariners belonging to her, together with the 
crew of La Belle Creole, saved the goods and 
materials libelled and claimed. Captain Davor 
denies the abandonment of the ship and eargo^ 
but declares an intention was entertained by 
him to repossess the same, should he at any 
time after be able so to do; and particularly 
denies the surrender of La Belle Creole, &c. to 
the master and crew of the Amiable; and as- 
serts, that the said master and crew of the 
Amiable, at the period aforesaid, declared that 
all they saved was for the master and crew of 
La Belle Creole. The claim and answer fur- 
ther state, that the master of La Belle Creole 
could not abandon the goods, &c. as they did 
not belong to him, but to persons in France; 
and that, even had they so abandoned them, the 
same being done under the impression of fear 
and danger, and from extreme necessity, could 
have no effect. It is also stated that, as the 
respondents were always in sight, or within 
reach of the property, and assisted in saving 
them, by the civil and maritime law they can- 
not be considered as derelict. The respondents 
say they are willing to allow the libellants "a 
reasonable salvage, proportionate to their 
trouble and exertions." Captain Davor states 
that the articles found in his trunlis, not being 
merchandise, but money, furniture, &c. belong- 
ing only to himself, and the mariners of La 
Belle Creole, are not by the maritime law and 
custom liable to salvage; he therefore prays, 
that the marshall be ordered to return the same 
to him, free of salvage and all charges. 

By the depositions of the witnesses produced 
on tiie part of Warder and others, the principal 
facts, as stated in the libel, are established; 
and it is further stated, that at the time the 
master and crew of La Belle Creole were taken 
on board the Amiable, and before the greater 
part of the goods were saved, Captain Davor 
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ordered the ship to be burned, and this was 
only prevented by the interference of the master 
of the Amiable. It is further stated, that 
after the master and crew of La Belle Creole 
were received on board the Amiable, they lost 
sight of the said vessel, and, supposing she 
had gone down, the master of the Amiable de- 
termined to proceed to America. When the sun 
rose the nest day La Belle Creole was discov- 
ered, boarded, and the greater part of the_ arti- 
cles saved were taken on board the Amiable. 
She 'had, at this time, eleven feet of water in 
the hold, and the water was up to the cabin 
floor: on leaving her she was set on fire. It 
is also admitted in the depositions of these wit- 
nesses, that the crew of La Belle Creole as- 
sisted in saving the goods, &c. After the arri- 
val of the Amiable in Philadelphia, an attempt 
was made, by the officers of La Belle Creole, to 
bribe the mate, and one of the seamen of the 
Amiable, to assist in smuggling some of the 
articles saved. In the depositions of the wit- 
nesses produced on the j)art of the respondents, 
some or the circumstances stated in the claim 
and answer are detailed; but no proof was of- 
fered in support of the assertion in the claim 
and answer, that Captain Davor entertained 
any expectation, or intention, that he would, at 
any time, regain possession of the ship, goods, 
&c. One half of the cargo of La Belle Creole 
had been thrown overboard before the Amiable 
was spoken; and, but for her assistance, all 
would have perished. 
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WARDROP V. DOBSON. 

[Cited in Scott v. Jones, Case No. 12,536. 
See note attached thereto. Nowhere reported; 
opinion not now accessible.] 



WARDWELL (SANDS v.). See Case No. 12,- 
306. 

WARDWELL (U. S. v.). See Case No. 16,- 
640. 
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WARE Y. BALTIMORE STEAM TOWING 

CO. 

[Cited in Wallis v. Chesney, Case No. 17,- 
110. Nowhere reported; opinion not now ac- 
cessible.] 



Case No. 17,168. 

WARE V. BRADBURY et al. 

[3 Sumn. 186.] i 

Circuit Court, D. Maine. May Term, 1838. 

Tax Assessobs— Cektifioatb op Official Oath — 
Mode of Assessment. 

1. A memorandum on the books of the town 
clerk, that certain persons were "sworn to 
oifice" as assessors, signed by the clerk, as a 
justice of the peace, and not as town clerk, is 
a sufficient certilicate of the official oath, ac- 
cording to the requirements of the statutes of 
Maine. 

2. Where a person hands to the assessors a 
schedule of all his taxable property, in order 
to be taxed, they must either tender him his 
oath to the schedule, or tax him according to it. 
But where the schedule is not presented as 
complete, then the tax will not be rendered 

1 [Reported by Charles Sumner, Esq.] 
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illegal if the assessors tax the party for money 
at interest, although no such item is contained 
in the schedule. 

This was an action of trespass and false im- 
prisonment. Plea, the general issue. 

The cause was tried before Ware, the dis- 
trict judge, at the October term, 1836. The 
plaintiff, to prove the issue on his part, pro- 
duced Jos. H. Hill, the deputy jailer for Som- 
erset county, by whom it was proved, that 
the plaintiff was committed to jail, February 
19, 1835, on a warrant from the defendants. 
He was liberated the same day, on giving the 
usual bond for the jail Uberties. The officer 
committing him had a tas^bill, which, at the 
time, was compared with the copy left with 
the jailer. The defendants justified as as- 
sessors of the town of Athens, for the years 
1833 and 1834. To prove the legality of the 
road or highway tax assessed on the plaintiff 
in 1833, the defendants produced the warrant 
for the town meeting for 1833, and the records 
of the town, showing the proceedings of that 
meeting. 

The first objection raised on the part of the 
plaintiff was, that no certificate was filed of 
the administration of the oath to the defend- 
ants by a justice of the peace; but this objec- 
tion, on the inspection of the records, was 
overruled. 

The second objection arising on the tax of 
1833 was, that the plaintifE, in pursuance of 
law, hajided in to the assessors a schedule of 
his taxable property in the town of Athens,, 
which was received by the assessors, without 
requiring the plaintiff to make oath to the 
same, and that afterwards, without further 
notice to the plaintiff, and without again 
calling on the plaintiff, they greatly increased 
his valuation, by adding thereto a large 
amount of money at mterest On this point 
the defendants introduced, as a witness, Wil- 
liam Hight, who testified, that he was one of 
the assessors for the year 1833. That the 
assessors caUed on the plaintiff for a list of 
his taxable property. That [John] Ware had 
a list, which he handed to the assessors, 
[Wingate] Bradbuiy looked at it, and said he 
expected him to give in an account of his 
money at interest Ware gave him to under- 
stand he should leave it -with the assessors. 
There was no discussion about the amount 
of money at interest. One item on his list 
was stock in trade. He did give a list of 
taxable property to the assessors. Bradbuiy, 
one of the defendants, took the list, which 
Ware handed. They did not require Ware to 
make oath to tlie list. At the time the as- 
sessor met to make the assessment they had 
Ms list before them. 

Lemuel Williams, called by the plaintiff,, 
testified, that he was present with the as- 
sessors of 1833, when the plaintiff gave in tf> 
the assessors a schedule of taxable property. 
Ware handed the schedule, and they took it 
down. Among the items was stock in trade. 

The judge, on this point, ruled that the tax 
of 1833 was not rendered void by increasing 
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or adding to the valuation of the plaintiff, 
which was furnished by the plaintiff, under 
the circumstances of the case. 

A verdict was found for defendants. After- 
wards a motion was made for a new trial by 
S. Fessenden, for the plaintiff, who founded 
his motion upon the foregoing facts. 

The cause was afterwards spoken to by 
Fessenden & Deblois, for plaintiff, and by 
Mr. Preble, for defendants, at October term, 
1837, and again at the present term. 

STORY, Circuit Jiistice. When this cause 
was formerly spoken to by the counsel, some 
misapprehension. e:g[sted, on my part, as to the 
true state of the facts. It was then supposed 
by me, that the objection made at the trial 
was, that all the assessors were not sworn, 
there being no proof by any certificate that 
William Hight, one of the assessors, was 
sworn. It now, however, distinctly appears, 
from the papers produced to the court, that 
Hight was at another time regularly sworn, 
and a certificate thereof was made by the town 
clerk. The real objection, therefore, is of a 
more limited character. It appears from the 
records of the town of Athens, that at a legal 
meeting of the inhabitants, on the 1st of April, 
1S33, Wingate Bradbury, William Hight, and 
■Gilman Hall were chosen selectmen of the 
town for the year 1833; and afterwards it was 
at the same meeting voted, "That the selectmen 
be assessors and overseers of the poor." Ben- 
jsmtn F. Greene was then the town derk, 
and also a justice of the peace; and he en- 
tered upon the records of the town, imme- 
diately opposite to the names of the select- 
men, "Sworn to office by B. F. Greene, J. 
Peace, except Deacon Hight"; and immedi- 
ately below the vote appointing the selectmen 
to be assessors and overseers, he adUed, 
"Swoxn to office by B. F. Greene, X Peace, 
except Deacon Hight." Now, the objection 
taken is, that this memorandum on the towm 
records, though signed by the town clerk, as 
a justice of the peace, is not a sufficient cer- 
tificate of the official oath talcen by Bradbury 
and Hall, as assessors, according to the re- 
quirements of law. We cannot yield to this 
■Objection. In our judgment, the certificate is 
sufficient to establish the fact, that the official 
oath was duly taken by the assessors; and 
the foiTU or place in which the certificate was 
made or recorded cannot be material. This ob- 
jection is therefore overruled. 

The other objection is founded upon a mis- 
taken view of the actual ruling of the district 
judge at the trial. He has" certified that his 
direction to the jury was in substance as fol- 
lows: "That if the jury beheve that Ware 
<the plaintiff), handed to the assessors a sched- 
ule of his property, as containing his whole 
property taxable in Athens, they (the assess- 
ors), were bound either to tender him his oath 
to the schedule, or to tax him according to 
the schedule. But if the juiy believed that it 
was not handed to them (the assessors), as a 
complete schedule, then the tax was not ren- 
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dered illegal by taxing him for money at in- 
terest, although no such item as that was con- 
tained in the schedule delivered to the as- 
sessors." This direction seems to me entirely 
unexceptionable, in point of law, and, uadeed,' 
it is precisely what the argument of the learn- 
ed counsel for the plaintiff supposes to have 
been required by the circumstances of the 
ease. 2 Motion oveiTuled. 



Case ITo. 17,169. 

WARE V. The BRANDON. 

[Nowhere reported; opinion not now accessi- 
ble.] 
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WARE V. BROWN. 

[2 Bond, 267.] i 

Circuit Court, S. D. Ohio. April Term, 1869. 

Touts — Assigsability op Cause op Actios — 

False Certificate of Notary 

Public to Deed. 

1. A right of action for a tort is not assign- 
able by operation of law or otherwise; and an 
action for damages resulting from a tort, can 
only be sustained by the person directly injured 
thereby, and not by one alleging a collateral 
or resulting injury. 

2. No right of action exists against a notary 
public for an alleged official malfeasance, in 
corruptly and falsely certifying to the execution 
and acknowledgment of an assignment of ah 
interest in real estate in favor of a purchaser 
under such fraudulent assignment, for dam- 
ages resulting from his defective title, arising 
from the malfeasance of the notary public. 

[Cited in Eslava v. Jones, 83 Ala. 139, 3 
South. 318.] 

3. The redress for the malfeasance of the 
notary can only be obtained by the person to 
whom the fraudulent assignment was made, 
ajid whose title was thereby invalidated. 

[This was an action for damages by John H. 
Ware against Henry T. Brown. Heard on de- 
murrer to the declaration.] 

W. H. Mackoy, for plahitiff.. 

Hoadly, Jackson & Johnson, for defendant 

LEAVITT, District Judge. The question be- 
fore the court is presented on a demurrer to the 
declaration. The declaration is of great length 
and very special. Briefly stated, it is substan- 
tially as follows: One Cochran had a lease- 
hold interest in an acre of. land, for oil pur- 
poses, in West Virginia, and sold and assigned 
an interest of three-fifths of his leasehold in- 
terest to three persons— Stimson, Stem, and 
Love; these persons, by deed, sold and assign- 
ed the enthre leasehold interest in the land to 
one Buffington, the said Cochran not joining m, 
or being a party to, the deed of assignment; 
this deed or instnunent, with the name and 
seal of Cochran and the other parties, was pre- 
sented to the defendant Brown, an acting no- 

2 [See act of Maine respecting assessment of 
taxes (2 Laws Me. 1821, c. 116, § 12).] 

1 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission,] 
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tary public of Athens county, Ohio, for his 
official certificate of the aeknowleflgment of the 
due execution of the same. It is then averred 
that the defendant, Imowingly, falsely, and 
corruptly, under his notarial seal, certified that 
aU the parties to the deed of assignment, in- 
cluding the said Cochran, rersonally appeared 
before him, and aclinowledged the signing and 
seaUng thereof; and that defendant subscribed 
his name thereto, as an attesting witness of its 
execution by all the parties, knowhig that the 
name of said Cochran was a forgery, and that 
he had not executed the deed, or acknowledged 
the same before him. The plaintifE then avers 
that Buffington, supposing he had a perfect 
title to the enthre leasehold interest in the tract, 
under the deed of assignment thus authenti- 
cated, sold the same for a 7aluable considera- 
tion to the defendant, and executed a deed of 
assignment for the same in due form; that the 
defendant, ignorant of the fraudulent chai-ac- 
ter of the assignment to Buffington and the 
corrupt action of the defendant in falsely and 
corruptly certifying to its execution, and sup- 
poshig he had a good title to the faiterests of 
all the parties, hicluding the interest of the 
two-fifths vested in Cochran, contracted to sell, 
and did sell, the entire leasehold to other par- 
ties. And it is then averred that upon the dis- 
covery of the fraud in the assignment to Buf- 
fington and the corrupt act of the defendant 
hi his false certificate of the admowledgment 
'of the same, the plaintiff was compelled to 
pay a large sum to perfect his title, whereby 
he was greatly injured, and clahns damages of 
the defendant. 

Upon the case thus made in the declaration, 
the question is, whether the plahitiff shows a 
good cause of action, and a right to recover 
damages for the alleged official malfeasance 
charged against the defendant I regret that 
no prepared briefs were submitted to the court 
by the counsel, and that the pressure of other 
duties has not enabled me to look into the au- 
thorities as fully as I could have desired. From 
a cursory examination of the point,. I can find 
no adjudicated cases sustaining the right of the 
plaintifE to a recovery in this action; while 
there are some that lead dhectly to the oppo- 
site conclusion. 

The fraud and malfeasance of the defendant, 
if the facts averred in the declaration are true, 
undoubtedly show the most repulsive official 
corruption on the part of this defendant And 
if this action was prosecuted by Buffington, 
who was the person 'directly defx-auded by the 
acts alleged agauist the defendant in Ins official 
character as a notary public, there would be 
no question that it would be sustained, and 
that he could "recover to the extent of any loss 
or injury be may have suffered. But it is a 
very different question, Tvhether this plaintiflE 
has a right of action. The general principle 
Is, that no one but the pyrty directly injured 
by the commission of a tort can sue for the in- 
jury arising from it It is well settled that^a 
right to 'Compensation for a wrong committed 



(Case No. 17,171) WARE 

is not assignable in fact or by operation of 
law. [Comegys v. Vasse] 1 Pet. [26 XT. S.J 
193. There was no privity between this plain- 
tifE and the parties unplicated- in the fraudu- 
lent acts alleged. He then had no interest in 
the property, and there could have been no 
intention to defraud or injure him. The al- 
leged fraud was in the sale and con-royance to* 
Buffington and the false authentication of the 
assignment to him. It was the obvious duty 
of the plaintiff to have inqmred mto the valid- 
ity of Buffington's title, and I see no reason 
why the doctrine of caveat emptor does not 

apply. 

The case of Dehn v. Heckman, 12 Ohio St. 
181, seems to sustain the principle suggested, 
that the person directly injured by a tortious 
act, or a wrongful neglect of official duty, only 
has a right of action. In that case a justice 
of the peace was sued for not having issued 
process and entered judgment against the 
maker of a promissory note, left with him for 
collection. An indorser paid the note, and 
brought suit against the justice for neglect of 
duty. The court held that the owner or holder 
of the note had "the legal right of action agamst 
the justice, and that the action by the indorser 
could not be sustained. 

The case of WeUs v. Cook, 16 Ohio St. 6T, 
is a direct authority upor. the question before 
the court It is "^ elaborately considered by 
Judge Brinkerhoff, ha deliverhig the opmion of 
the court, and numerous cases from the Eng- 
lish report are referred to. Iiistead of expand- 
ing this opinion by a special notice of these 
cases, I content myself by referring to them, 
as collected and commented on by the learned 
judge in his opinion. 

The demurrer is sustained. 



Case mo. 17,171. 

WAKE et al. v. BRUSH. 

[1 McLean, 533.] ^ 

Circuit Court D. Ohio. July Term, 1839.2 

MinTAKT I/AND Wareahts— Patent to Assignee 
—Equity Jurisdiction—Assignment by Exec- 
utor — Limitations — Locator's Impkove- 

MENTS. 

1. As between the heirs at law and the as- 
signee of a military land warrant a court of 
chancery will go behind the patent and investi- 
gate the assignment of the warrant, or of the 
certificate of right, given by the council of Vir- 
ginia, on which a warrant and afterwards a 
patent issued. 

[Distinguished in Scott v. Evans, Case No. 

12,529.] 
[Cited in Bogers v. Brent 5 Gil. 580.] 

2. An executor, having no specific power giv- 
en in the will, cannot assign a military warrant 
or a certificate on which a warrant was ob- 
tained. And where such an assignment is made 
by an executor, which appears on the face of 
the warrant and is copied into the patent, it is 

1 [Reported l?y Hon, John McLean, Circuit 
Justice-l 

2 [Affirmed in 15 Pet (40 U. S.) 93.] 
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notice to the assignee of the warrant or the 
patentee. 
[Cited in brief in Wiseman v. Huteliinson, 20 

Ind. 43; Bonner v. Ware, 10 Ohio, 468. 

Cited in Bell v. Duncan, 11 Ohio, 196.J 

3. Lapse of time does not operate against 
minors, especially where they reside in a dif- 
ferent state, and had no knowledge of their 
♦rights, t 

4. The locator, having made the entry claim- 
ing the land entered upon it, and made improve- 
ments, may claim, from heirs at law, under the 
circumstances of this case, the part of the land 
usually given to a locator. 

Gocdenow & Wright, for plaintiffs. 
Mr. Brush, for defendant 

McLEAN, Ghrcuit Justice. The complainants 
[John H.Ware and others] represent themselves 
to be the only heirs and representatives of 
John Hoekaday, deceased, who was an officer 
of the revolution, in the Virginia line on conti- 
nental establishment. That he was entitled to 
four thousand acres of land, in the Virginia 
militaiy tract in Ohio; and that he died in 1799, 
before the warrants were obtained. That before 
his decease he made a will, in which he dis- 
posed of his personal estate, and appointed Rob- 
ert S. Ware, his son-in-law, William Parish 
and John Saunders, his executors; but Ware 
only proved the will, and entered upon the du- 
ties of executor. That the executor never exe- 
cuted the will, or settled the estate. He had no 
right to interfere as executor with the 'real es- 
tate of the deceased; and the military right 
to the land above stated in Virginia was con- 
sidered real estate. The wife of Robert Ware 
died in 1805, leaving the complainants minors 
and heirs, and in 1803 Robert S. Ware died, 
leaving the complainants the exclusive inter- 
est as heirs -in the land. That the executor, 
through one Joseph Ladd, a stranger and since 
deceased, without heirs and insolvent, surrep- 
titiously procured a certificate to be issued by 
the covmeil of the commonwealth of Virginia, 
certifying that the representatives of John 
Hoekaday were entitled to the proportion of 
land, &c.; and with that certificate the said Jo- 
seph Ladd afterwards, to wit, on the 6th Au- 
gust, 1808, by fraud procured ot the executor, 
an informal and illegal transfer or sale thereof 
to himself, by virtue of which he procured 
from the register of the land office of Vir- 
ginia four warrants for the land aforesaid to 
be issued to him as assignee of Robert S. Ware, 
executor of John Hoekaday, deceased; that 
one of these warrants was located in Madison 
county; six himdred acres of which are in the 
possession of the defendant [Henry Brush], 
who as assignee of John Hoffman, who was 
assignee of Joseph Hoffman, Rachel Hoffman, 
&c. who were assignees of Joseph Ladd, obtain- 
ed in 1818 a patent for the land in his own 
name. That the complainants were minors, 
and a knowledge of these facts was recently 
acquired by them. In his answer the defend- 
ant denies notice, asserts that Ladd received 
the assignment on a valuable consideration be- 
ing paid, insists that the assignment by the 



executor was valid; and he relies upon lapse 
of time. He also insists that under the circum- 
stances, he is at least, entitled to the locator's 
share, &c. That he entered upon the land, 
has made, large and valuable Improvements up- 
on it, &c. 

The first question for the consideration of 
the court in this case is, whether the court 
can look behind the patent and to the assign- 
ment of the warrant; or rather the certificate 
on which the warrant was issued. On the part 
of the defendant it is earnestly contended, 
that the assignment of the certificate having 
been sanctioned by the register of the land of- 
fice, in Virginia, by issuing the waixant; and 
by the federal officers in issuing the patent, it 
is not now open for investigation. That the 
rights of thfe parties must be determined by the 
patent, and not by acts anterior to it. The 
council of Virginia, in deciding the right of 
Hoekaday, acted judicially; and it may be ad- 
mitted that the grounds of their decision may 
not be afterwards examinable. But about this 
right there is no controversy between the pres- 
ent parties. They all daim under the military 
right of Hoekaday. Can the evidence on which 
the register acted be examined? This would 
be gohig not only behind the patent, but behind 
the warrant also. Andwhymaynot this bedone? 
MiUer v. Kerr, 7 Wheat [20 U. S.] 1; [Hoof- 
nagle v. Anderson] Id. 212. The register hi is- 
suing the warrant acted ministerially; and so 
did the commissioner of the general land office, 
in issuing the patent. They could determine no 
matter which settled the right between the pres- 
ent parties. Their duties were ministerial and 
not judicial. This is not a controversy between 
a claimant under Hoekaday, and a stranger to 
such daim. It might well be doubted whether 
a person clahnhig adversely to Hoekaday's as- 
signees, could go into the validity of the assign- 
ments, either before or after the issuing of the 
warrant. As between such parties, the entiy 
and patent might be eondusive. But this is a 
controversy between the heirs at law of Hodc- 
aday and his assignees. If the assignment was 
illegal or fraudulent, as asserted by the com- 
plainants, the right to the warrant and the land 
is in the heirs at law, and not in the assignee 
and patentee. The complainants are not only 
heirs, but they are minor heirs. At the time of 
the alleged assignment they had no knowledge 
of it, being all minors of tender years— some 
of them, indeed, were not then bom. Could 
not this matter have been investigated shortly 
after the date of the warrant? The plea of 
the lapse of time will be hereafter considered, 
and the question will be now examhied, as free 
from embarrassment on that ground. Suppose 
a suit had been instituted by the mhior heirs, 
before the emanation of the patent. Could 
not the whole matter of the assignment, have 
been investigated in chancery. This seems to 
be so. dear, that it is not easy to imagine, what 
substantial objection could have been inter- 
posed. Unless the action of the register was 
eondusive on the rights of the parties, there 
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could Mve been no solid objection to such an in- 
Testigiition. And it would be against all au- 
thority and reason to hold, that the acts of a 
ministerial officer can fix, absolutely the rights 
■ot parties. He may, by his act, give greater 
dignity to a right, but he cannot essentially 
<;liange the principle on which such right is 
founded. This proposition would seem to be 
■too plain for argument, and it will not be fur- 
ther discussed. 

The question of the assignment as between 
"the heirs of Hoekaday and his assignees is 
open. The emanation of the patent can make 
no difiference in this respect. And if we may 
investigate the assignment on which the reg- 
ister issued the warrant to Ladd, there can 
le little or no doubt of its illegality. The 
right of Hockaday to military land, whether 
it was evidenced by a statutory provision and 
proof of service, or by a certificate of the 
council, or by a warrant from the register, 
pertained to the realty, and did not consti- 
tute a part of his personal property. And 
the will gave the executor no power over the 
real estate. In Virginia the realty may be- 
come assets in the hands of the adminis- 
trator or executor, where the personal prop- 
erty is insufficient to pay the debts of the 
deceased. But the land can only be made 
liable on showing to the probate court, the 
■debts unpaid, after the exhaustion of the 
personal assets; and the court will then or- 
der a sale of the land. But there is no pre- 
tence that any such proceeding was had in 
the present case. The assignment or order 
for the warrant was made by the executor, 
£LS in the ordinary performance of his duties. 
It is in proof that the consideration received 
was a pair of boots and forty dollars. The 
inadequacy of consideration is so gross, as to 
iifford strong presumption of fraud. The 
right was for four thousand acres of land, to 
he located in a rich and fertile district in 
-Ohio, and this known to both the parties; 
and yet this valuable tract was sold to Ladd, 
l)y the executor, for some forty-four or forty- 
iive dollars. The circumstances of this trans- 
fer, independent of the want of power in the 
■^ecutor, as between the present complain- 
ants and Ladd, would be sufficient evidence 
-of fraud to set aside the assignment. But 
the assignment by the executor was wholly 
without authority; and therefore could con- 
Tey no right to his assignee. Is the defend- 
ant chargeable with notice of this want of 
power in the executor? We think he is a 
■purchaser with notice. The assignment, by 
i;he executor, appears upon the face of the 
warrant, which was transferred to the de- 
fendant, and copied into the patent. 

This was clearly notice to the defendant, 
that the assignment was made by the ex- 
ecutor; and it was the duty of the defendant 
±0 examine the will for the power to make it. 
Ordinarily, an' executor does not possess this 
Tpower; and the defendant was bound to look 
into his authority. The defendant is as much 
•chargeable with notice, as if the assignment 



had been made by an attorney, and no in- 
quiry had been made into the power under 
which he acted. The executor was in fact a 
mere agent, and could only act within the 
limit of his authority. Any assignment be- 
yond this, could transfer no right. 4 Ohio, 
446. Is this defect of authority, in- the ks- 
ecutor, cured by the lapse of time? The right 
of the complainants is not barred by the stat- 
ute of limitations, as they are residents of 
Virginia, and do not appear to have ever been 
in this state. The statute therefore does not 
run against them. But they were minors, 
and on this ground, if they were residents of 
Ohio, the statute would not be a bar. It is 
admitted, that lapse of time may operate, in 
eases where the statute does not bar; but the 
circumstances which would prevent the effect 
of the statute, if the complainants were resi- 
dents, are conclusive against the lapse of time. 
This principle is applied by a court of chancery 
under its own rules, where a party' has slept 
upon his rights. But what negligence has 
there been in this case? Lapse of time can 
no more operate against minors, than the stat- 
ute of limitations. And the complainants are 
proved to have been minors until within a 
few years past. They are citizens of another 
state, and they came very lately to a knowl- 
edge of their rights. Under such circiimstan- 
ces, there can be no negligence attributed to 
them. They have not slept upon their rights. 
On the contrary, so soon as they attained a 
knowledge of the mode by which a very val- 
uable propferty, which had descended to them, 
had been disposed of by the executor, they 
sought legal redress. They have proved their 
heirship and their minority; and this proof, 
under the circumstances of the case, is a full 
and satisfactory answer to the argument 
drawn from the lapse of time. 

The defendant must be considered as hold- 
ing the lands in trust for the complainants. 
That Ladd was guilty of fraud in procuring 
the warrant in his own name as assignee, and 
in obtaining the assignment from the ex- 
ecutor, there is little doubt; and it is very 
clear that the executor had no authority to 
make the transfer. But the defendant seems 
to have acted fairly and in good faith, in pro- 
curing his right to the warrant and entry; al- 
though he was negligent in not investigating 
the assignment to Ladd. By the location of 
the warrant, the survey of the land, its im- 
provement, and the payment of the taxes, the 
complainants have been greatly benefitted; 
and as this has been through the instrumen- 
tality of the defendant, or of those under 
whom he claims, it is equitable that some 
compensation should be made to him. And 
as the master has reported that it was cus- 
tomary to give the locator one-third and 
sometimes one-fifth of the land for locating, 
and that in this ease, under the usage, the de- 
fendant is entitled to one-fourth of the land 
located, the court adopt the report. This is 
in conformity to usage, and seems to be an 
equitable mode of compensating locators; and 
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the circumstances of this ease, render this 
mode peculiarly appropriate and just. This 
usage may not be so general and so well es- 
tablished, as to give to the locator a lien on 
the land entered, for any portion of it in the 
hands of a purchaser. But where the locator 
enters into the possession of the land, and 
uses it in every respect as his own, maldng 
valuable and lasting improvements on it; and 
his title is found defective, as in this case, 
it is most equitable that he retain such a por- 
tion of the land, as is usually given to the lo- 
cator. This interest, though not specifically 
assigned, may be held to have pa^ed with a 
general assignment of all right in the war- 
rant and entry to the defendant; or if he 
made the location he may claim this compen- 
sation for services rendered, and not by vir- 
tue of an assigjiment. And we think that the 
part thus allotted to the locator should be so 
laid off to the defendant, as to include his 
improvements; as it appears this can be done, 
having a reference to the value of the whole 
tract in its natural state, and without im- 
pairing the value of rhe residue of the tract. 
Three fourths of the amount paid for taxes 
on the land, the court will order the complain- 
ants to pay to the clerk for the use of the de- 
fendant; out of which the costs shall be paid, 
and the residue of the money to be paid over 
to the defendant. And the court will decree 
that the defendant shall convey three fourths 
of the land, as laid down in the master's re- 
port, with special warranty to the complain- 
ants. 

[Affirmed in 15 Pet. (40 U. S.) 93.] 
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WARE V. ST.. PAUL WATER 00. 

[1 Dill. 465; 1 2 Abb. U. S. 261; 3 Obi. Leg. 
News, 41; 12 Int. Rev. Ree. 194,] 

Circuit Court, D. Minnesota. Oct., 1S70.2 

Defective Stkebts — Liability. 

1- The author of a dangerous nuisance on 
the public streets of a city is liable for the dam- 
ages it occasions, as well as the city corpora- 
tion. 

2. Where a person or corporation is engaged 
in a work, in the ordinary doing of which a 
nuisance necessarily occurs, there is a liability 
on the part of the person or corporation doing 
the work for iniuries resulting from careless- 
ness or negligence, though the work be done 
by a contractor, and though the contractor 
he not an unskillful or improper person. 

3. Where, in such cases, the work is a law- 
ful undertaking, the jury must be satisfied that 
jthe plaintiff was using reasonable care, and 
that the defendant was negligent. 

The plaintiff [Edward B. Ware], was thrown 
from hia buggy and injured, while driving upon 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Aflarmed in 16 Wall. (83 XJ. S.) 566J 



a street, in which the defendant, through a 
contractor, was blasting, and using a steam drill 
for making trenches for pipes. He dauns that 
the injury was the result of negligence on the 
part of the defendant The issue was tried be- 
fore a jury. 

0. K. Davis, for plahitiff. 

Allis, Gilfillan & Wilhams, for defendant. 

NELSON, District Judge (charging jury). 
This action is brought against the defendant 
to recover damages for an injury to the plain- 
tiff, on one of the streets of the city of St 
Paul, in July last There is no doubt about 
the fact of the injury having been suffered by 
the plauitiff; both bones of his leg below the 
knee were broken, as was testified to by the 
attendmg surgeon. This action is brought up- 
on the principle, which is pretty well setfled in 
this country, at least so far as the federal 
courts are concerned, that where "a person 
(company or corporation included) is engaged 
in a work, in the ordinary doing of which a 
nuisance necessarily occurs, the person is lia- 
ble for any injury that may result to third par- 
ties from carelessness and neghgence, though 
the work may be done by a contractor." Chi- 
cago v, Robbins, 2 Black [67 U. S.] 418; [Bob- 
bins V. Chicago] 4 Wall. [71 U. S.] 658, and 9 
Am. Law Reg. No. 9. Although the plaintiff 
might have sustained an action against the city, 
it is his right to seek his remedy against the 
party who created the nuisance, and the case 
is not altered from this fact 
- The defendant claims that it cannot be held 
liable for any negligence of the contractor or 
his employes, imless it appears that an un- 
skillful or improper pei'son was employed as 
contractor. While we admit that such a rule 
of law might apply in some cases, we are of 
opinion that this case is not of that class. 
Early in the history of cases of this character 
It was the settled law that the "owner of land 
was liable, at all events, for the negligence of 
employes in doing work, whether there was an 
intermediate contractor or not Subsequent 
decisions restricted the application of this rule 
until at last it was held by very able and learn- 
ed judges that the relation of principal and 
agent or master and servant^ must be estab- 
lished in all cases before any responsibility 
could be fixed upon the person who authorized 
the work. The principle, however, upon which 
this suit is sought to be maintained, soon be- 
came an exception to this rule. The plaintiff, 
however, must satisfy you, if the work. was a 
lawful undertaking, that there was reasonable 
care and prudence on his part, as weU as negli- 
gence on the part of the defendant. If the 
work was not authorized to be done, he would 
be required to show reasonable care for his per- 
sonal safety only. The defendant, however, 
in this case, by its charter, as well as by an 
ordinance of the city, was authorized to prose- 
cute this work in excavating and laying, waler- 
pipes through the streets. It was a public im- 
provement necessary to be done, and though 
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the streets -were more or less obstructed In dig- 
ging trenches and operating steam drills in the 
roelis underlying the street, still the public 
must yield the enjoyment of a free and un- 
ohstrueted passage for such reasonable time 
as might be required to perfect the work. The 
defendant cannot relieve itself from the duty 
of exercising care and diligence for the protec- 
tion of the public, because the improvement 
was a necessity. It is said; "Necessity justi- 
fies actions that would otherwise be nuisances. 
Yet unless prudence and eai'e be exercised, 
they become nuisances, and can be abated." 
It is no argument against the prosecution of 
this work that it is a hazardous undertaking, 
and requires the use of dangerous implements 
and material in its prosecution. The more 
hazardous the work, the more dangerous the 
machine used, the greater became the duty of 
the defendant to exercise extraordinaiy pre- 
caution. 

There was some evidence given which tended 
to show that the plaintiff, when drivmg rapid- 
ly down the street m which pipe was being 
laid, suddenly urged his horse with the whip, 
and turned the corner into a side street, after 
passing all of the obstructions, and at a time 
when the steam drill was not in operation, and 
work was virtually suspended, and in so do- 
ing struck the curb, which overturned the 
buggy and produced the injuiy. If you be- 
lieve that such was the fact, and that the in- 
jury did not result from the want of care on 
the part of the defendant, there is an end of 
the ease, and the plaintiff cannot recover. 
And if, rejecting this theoi-y, you are satisfied 
that at the time of, and preceding, the injury, 
the persons engaged in doing the work and 
having charge thereof, used the care and pre- 
caution to prevent injuiy to others, which ordi- 
narily prudent persons would use under like cir- 
cumstances, then the plaintiff cannot recover; 
or, if you -are satisfied that the plaintiff did not 
use all the care to avoid danger or injury, 
which ordinarily prudent persons would use 
under like circumstances, and his neglect to use 
such care contilbuted to bring the injury on 
himself, then defendant is entitled to a verdict; 
or, if you believe that there was culpable negli- 
gence on the part of the plaintiff as well as on - 
the part of the defendant, the defendant should 
have a verdict. But if you believe that the 
negligence of those doing the work ,was the 
cause of the injmy, and that the plaintiff -rt^as 
exereishig all reasonable care for his personal 
safety, you will return a verdict agauist the de- 
fendant. These are questions of fact for your 
determination, and you must decide them ac- 
cording to your best judgment. 

If you think the plaintiff is entitled to recover, 
you will next consider what amount of dam- 
ages is due him. The following general rule, 
which, I believe, is settled, will govern your ac- 
tion. The party aggrieved is entitled to recov- 
er not only actual expenses, including medical 
attendance, but also a reasonable compensation 
for mental and bodily suffering, loss of time, 
and for any permanent or incurable injury in- 
29FED.CAS. — 15 



flieted. The damages must be sti'ictly compen- 
satory. 

The jury found for the plaintiff. 

[A writ of error was subsfequently sued out 
from the supreme court, where the judgment of 
this court was affirmed. 16 Wall. (83 U. S.) 
566.] 

NOTE. That the author of nuisance on the 
streets is directly liable to the person injured, or 
liable over to the mumcipal corporation; Mil- 
ford V. Holbrook, 9 Allen, 17; Wood v. Mears, 
12 Ind. 515; Ball v. Armstrong, 10 Ind. ISl; 
Congreve v. Smith, 18 N. Y. 79, 84; Littleton 
v: Richardson, 32 N. H. 59; Clark v. Fry, 8 
Ohio St. 359; Bush v. Johnston, 23 Pa. St. 209. 
Effect of judgment against city corporation on 
the liability of the author of nuisance: Littleton 
v. Richardson, 34 N. H. 179; Chicago v. Rob- 
bins, 2 Black [67 U, S.] 418; Slilford v.. Hol- 
brook, 9 Allen, 17; Portland v. Richardson, 54 
Me. 46; Veazie v. Railroad Co., 49 Me. 119. 
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The WAR EACJLE, 
[6 Biss. 364.] i 
Circuit Court, W. D". Wisconsm. June, 1875. 
Limited Liabilitv op Ship-Owxers. » 

1. A steamer used in the upper Mississippi 
riyer, is not within the act of congress of March 
3, 1851, limiting the liability of ship-owners. 

[Cited in The Mamie, 5 Fed. 820; The Gar- 
den City, 26 Fed. 774; The Katie, 40 Fed. 
482.] 

2. The district court will not, therefore, re- 
strain claimants from suing the owner at com- 
mon law to recover the full value of freight 
lost by fire. 

[Cited 'in Goodrich Transp. Co. v, (Jagnon, 36 
Fed. 127.] 

[Appeal from the district court of the United 
States for the Western disti-ict of Wisconsin.] 

In admkalty. This was a petition origmally 
presented to the district court by the North- 
western Union Packet Company, owner of the 
steamer War Eagle, praymg for limitation un- 
der the act of congress of March 3, 1^1, of 
their liability for loss by reason of the destruc- 
tion of said steamer and its cargo by fire. The 
War Eagle was a steamer of more than twenty 
tons burden, duly em-olled and licensed for the 
coasting ti-ade, and plying between the ports 
of Dubuque, Iowa, and St. Paul, Mmnesota, 
toucliing at intermediate points. While making 
one of her regular trips, on the 24th day of 
May, 1870, she was burned with her cargo, her 
boilers and iron, afterwards raised, being the 
only salvage. The different owners of the car- 
go commenced suits at common law agahist the 
petitioner to recover the value of their goods, 
and this petition prayed that the interest of 
petitioner in- the wreck and articles saved might 
be appi-aised, and upon payment into court" of 
the amount of such appraisement, the various 
claimants might be cited to prove theh* re- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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spective olaimR against this fund, and the peti- 
tioner be relieved under said act from any fur- 
ther liability, and that the prosecution of suits 
against petitioner for claims arising for such 
loss be peipetually restrained. The district 
court held that it had no jurisdiction of the 
case, and dismissed the petition [ease unreport- 
ed], whereupon petitioner prayed an appeal to 
the circuit court 

Wm. Hull, for petitioner. 
I. 0. Sloan, for respondent. 

DRUMMOND, Circuit Judge. The only ques- 
tion in tliis case is whether the War Eagle was 
within the terms of the act. The district court 
held that it was not. The War Eagle was a 
steamer of more than twenly tons burden, du- 
ly registered and enrolled imder the acts of 
congress, and engaged in trade and commerce 
between the several states, but solely on the 
river Mississippi and its tributaries, when in 
May, 1870, at La Orosse, it was desti'oyed by 
fire, with a large quanti^ of goods on board. 
The petitioner claims that the War Eagle was 
not within the last clause of the act, viz. : -'This 
act Shan not apply to the owner or owners of 
any canal boat, barge or lighter, or to any ves- 
sel of any desci-iption whatsoever, used in riv- 
ers or inland navigation." 9 Stat. 635. 

If the War Eagle was a vessel used in rivers 
or inland navigation as therein meant, then it 
was not within the terms of the statute, but 
was subject to its common law liability. 

This clause in the statute was the subject 
of much consideration in the case of Moore v. 
American Transp. Co., 24 How. [65 U. S.] 1. 
The question there was whether the navigation 
of our great northern lates was inland with- 
in the meaning of the law, and the supreme 
court held that it was not. 

In that case the counsel of the defendant 
contended that the act applied wherever ad- 
miralty jurisdiction extends, and the coimsel 
of the plaintiff insisted that navigation of the 
Mississippi rivei' and its tributaries was ex- 
pressly within the words of the clause. The 
court in its opmion refers to the craft named 
in the clause, as canal boat, barge or lighter, 
and says that the character of the craft named 
wiU serve to some extent to indicate the dass 
of vessels designated by the place where em- 
ployed. But in another part of the opinion the 
covixt speaks of vessds, whatever n^y be their 
class or description, solely employed in rivei-s 
or inland navigation, the last two words mean- 
ing internal waters connected with rivers, such 
as bays, mlets, straits, etc. Did the court mean 
by internal wateiB those exclusively within the 
limits of some state, or such internal waters as 
the Mississippi and its tributaries, running 
through or along several? We hardly think the 
former was meant, because it was believed con- 
gress could not legislate as to these, and so the 
exception was unnecessary. The clause in ques- 
tion was added to the bill in its passage through 
the senate, and reference was undoubtedly had 
to an act of George III., which provided that 
that act should not extend to the ovroers of any 



lighter, barge, boat, or vessel of any burden or 
description whatsoever, used wholly in rivers 
or inland navigation, or vessel not duly regis 
tered according to law. 

Now if congress intended to exclude from 
the operation of the act all registei-ed or en- 
rolled vessels, it is certainly singular that the 
language to that effect in the English statute 
was omitted from ours. Then it must be 
borne in mMd that the act of 1851 was passed 
before the decision of the supreme court in the 
case of The Genesee Chief v. Fitzhugh, 12 
How. [53 U, S.] 443, and when among law- 
yers and judges it was not known that the 
case of The Thomas Jefferson, 10 Wheat. [23 
XJ. S.] 428, would be reversed, and when the 
act of 1845, as to admiralty on the lakes, was 
supposed to depend upon the authority of con- 
gress to regulate commerce between the states. 

On the whole, notwithstandmg the case of 
Moore v. American Transp. Co. [supra], I can- 
not doubt that it was the intention of con- 
gress to except out of the operation of the act 
of 1851, a steamer such as the War Eagle. 

Decree affirmed. 
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Case No. 17,174. 

WARFIELD V. WIRT, 

[2 Cranch, C. C. 102.] i 

Circuit Court, District of Columbia. June 
Term, 1814. 

Execution — Motion to Quash. 

The court will not, upon motion, quash the 
return of a fi. fa. levied upon an equity of re- 
demption. 

Mr. Wallach, in support ot the motion, cited 
the following authoritiss: Statute De Mer- 
catoribus, 13 Eliz. 1, St. 3; The Statute Staple, 
27 Eliz. c. 3; 23 Hen. VHL c 6; 5 Geo. II. c. 
7; 2 Cruise, 106; Keech v. Hall, 1 Doug. 21; 
Pow. Mortg. 227, 232; Bhrch v. Wright, 1 
Term R. 378; Moss v. Gallimore, Doug. 27U; 
Bae. Abr. tit "Execution"; Com. Dig. tit. 
"Execution"; Scott v. Scholey, 8 East, 467; 
Cadogan v. Kennett, Oowp. 432; Hartwell v. 
Chitters, Amb. 308; Lyster v. Dolland, 1 Ves. 
Jr. 431; Burden v. Kennedy, 3 Atk. 739; Bur- 
gess V. Wheats, 1 W. Bl. 135; Turner v. Pen- 
dall, 1 Cranch [5 U. S.] 115; .Plunket v. Pen- 
son, 2 Atk. 294; Esp. N. P. 447; Laws Md. 
1794, e. 60, § 10, which provides the mode of 
getting at equitable interests, by application to 
the chancellors, and the recent act of Mary- 

1 [Reported by Hon. William OraiQcb, Chief 
Judge.] 
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land to subject equitable Interests to execu- 
tion. 

F. S. Key, contra, admitted the old doc- 
trine iu England to be as contended for by the 
•defendant. But it has been decided in Mary- 
land that no release is necessary by a mort- 
gagee to a mortgagor to enable the latter to 
maintain ejectment. The statute 5 Geo. II. 
<i, 7, ought to be construed to make equitable 
interests liable upon fieri facias. An equitable 
title to land is a real estate. Estate means 
right to land, whether legal or equitable. The 
-act of 1794, c. 60, § 10, applies only to cases 
■of equitable title by contract, &c., where the 
creditors are without remedy either at law or 
in equity, where the vendee has not paid the 
xQoney, and the creditor has no right to step 
in and pay it for him, and avail himself of the 
benefit of the contract. 

Mr. Key also mentioned the case of Camp- 
bell V. Morris [3 Har. & McH. 535], in the 
•court of appeals in Maryland, in which an at- 
tachment of an equity of redemption was 
■supported by that court, against the opinion 
•of the general court; but he admitted that 
some of the judges of the court who decided 
that case had certified tliat although that point 
■seems to be decided in that ease, yet they did 
not mean to decide it. 

Mr. Law, m reply, cited Tidd, Prac. 919. 

THE COURT (nem. con.) refused to quash 
±he return, because the point did not appear 
•upon the return; and they also doubted their 
jmfedietion to decide the question upon such 
•a motion, or to quash a return upon any such 
:ground. 
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WARFORD V. NOBLE et al. 

{10 Am. Law Reg. (N. S.) 44; 4 Cin. Law 
Bui. 1003.] 1 

District Court, D". Indiana. 1880.2 

Bakkruptct— Adjudication against Husband- 
Effect ON DowEB— Following 
State Decisions. 

1. An adjudication of bankruptcy having been 
held by the courts of Indiana, to have the same 
effect upon the wife's claim to dower as a 
judicial sale of the husband's real estate, the 
federal courts will follow that rule in regard 
*o land in that state. 

2. By the law of Indiana, a wife's inchoate 
right of dower becomes absolute, upon the ju- 
dicial sale of her husband's real estate and she 
is entitled to immediate possession. 

3. But this rule does not apply to land in 
which the husband has only an equitable title. 
As to such lands an adjudication of bankrupt- 
■cy against the husband, passes his title to the 
•assignee free from any claim of the wife. 

Bill to quiet title. On exceptions to mas- 
ter's report. The plaintifE is the assignee of 
William F. Noble, a bankrupt. Rachael No- 
ble, one of the defendants, is the wife of the 

1 [4 Cin. Law Bui. 1003, contains only a par- 
tial report.] 

2 [Reversed in 2 Fed. 202,] 



bankrupt. Among the assets of the bankrupt 
that passed to his assignee" was a parcel of 
real estate that had formerly constituted a 
portion of the common-school lands of the 
state. AVilliam F. Noble, the bankrupt, held 
title to it by certificate of purchase from the 
officer authorized to sell the school lands. He 
had paid a portion only of the purchase-mon- 
eyj and had received no deed. His only 
muniment of title was his certificate of pur- 
chase. He had been in possession of -the 
land imder his purchase for many years be- 
fore his bankruptcy. In the course of his ad- 
ministration of the bankrupt's estate, the as- 
signee, pursuant to authority- of the court, 
borrowed money upon security of the land 
and paid the remainder of the purchase-mon- 
ey. This suit was brought by the assignee to 
quiet the title as against a claim asserted by 
, Rachael Noble to ar marital interest in the 
land. 

The 27th section of the Indiana statute of 
descents (18 Davis' St. p. 413) is as follows: 
"A surviving wife is entitled, except as in 
section 17 excepted, to one-third of all the real 
estate of which her husband may have been 
seised in fee-simple, at any time during the 
marriage, and in the conveyance of which she 
may not have joined in due form of law; and 
also of all lands in which her husband had 
an equitable interest at the time of his death; 
provided, that if the husband shall have left 
a will the wife may elect to take under the 
will instead of this or the foregoing provi- 
sions of this act." The 29th section of that ' 
statute is as follows: "If the husband shall 
have made a contract for lands, and at the 
time of his decease the consideration, whole 
or in part, shall not have been paid, but after 
his death the same shall be paid out of the 
proceeds of his estate, his widow shall have 
one-third of said lands in the same manner 
as if the legal estate had vested in the hus- 
band during the coverture." 

An act of the state legislature, approved 
March 11, 1875 (Laws 1875, p. 178), provides 
that a married woman's inchoate interest in 
her husband's lands shall become perfect, 
and that she shall be entitled to present pos- 
session and enjoyment in certain contingen- 
cies. Its first section is as follows: "Be it 
enacted by the general assembly of the state 
of Indiana, that in all cases of judicial sales 
of real property, in which any married woman 
has an inchoate interest by virtue of her mar- 
riage, where the inchoate interest is not di- 
rected by the judgment to be sold, or barred 
by virtue of such sale, such interest shall be- 
come absolute and vest in the wife in the 
same manner and to the same extent as such 
inchoate interest of married women now be- 
comes absolute upon the death of the husband, 
whenever by virtue of said sale the legal title 
of the husband in and to such real property 
shall become absolute and vested in the pur- 
chaser thereof, his heirs or assigns, subject 
to the provisions of this act, and not other- 
wise. That when such inchoate right shall 
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become vested, under tlie provisions of this 
act, such wife sliall have the right to the im- 
mediate possession thereof, and may have par- 
tition, upon agreement with the purchaser, his 
heirs or assigns, or upon demand, without the 
payment of rent, have the same set off to her." 

Roolier & Norton, for plaintiff. 
Claypool, Newcomh & Ketcham and Dailey 
& Piclaell, for defendant. 

GRESHAM, Disti-ict Judge. It is urged by 
counsel for Mi-s. Noble, that the adjudication 
of bankruptcy against her husband, and the 
transference of her husband's title to his prop- 
erty to his assignee, amount to a "judicial 
sale" of his property within the meaning of 
the act of March 11th, 1875, and that she 
stands vested with the same interest in his 
estate as she would have inherited in the event, 
of his death. The first branch of this propo- 
sition is sustained by the recent decision of 
the supreme court of the state in Robevts v. 
Shroyer, which is not reported. This being a 
decision of the highest court of the state, upon 
a statute of the state, and upon a question re- 
lating to real property, must govern the same 
question in this court. I assume, therefore, 
that Mrs. Noble's right to immediate absolute 
ownership and possession of her marital inter- 
est in the lands of her husband is as complete 
as it would have been had the sale been made 
on execution under the judgment of a state 
court. But as to the other bi-anch of the 
proposition, viz., that the interest she takes 
in such contingency in real estate to which 
her husband held but an equitable title, is the 
same that she would inherit in the event of her 
husband's death— that is not decided by the 
case cited, nor by any other to which my at- 
-tention has been called. The .supreme court 
of the state has repeatedly held, that a mar- 
ried woman is vested with an inchoate title, 
during the lifetime of her husband, to all the 
real estate of which he was seised in fee dui-- 
ing coverture, that, under the statute, would 
descend to her at his death. He cannot, with- 
out her concurrence, alienate or suffer aliena- 
tion of this inchoate title vested in her. But 
as to lands in which he holds but an equita- 
ble title only, the case is different. In such 
lands she has no inchoate title. The twenty- 
seventh section of the descent law above cit- 
ed shows this, and the supreme court of the 
state has repeatedly held, that the husband 
witliout her concurrence may dispose of such 
equitable title, and that the purchaser will 
hold the same clear of any claim of the wife. 
When land owned by the husband in fee is 
sold upon execution against him, the wife's 
vested inchoate right remains intact. That 
cannot be sold on execution against him, for 
it is not his. He cannot sell it himself, for 
it is vested in his wife. The act of March, 
1875, enlarges the wife's right, in so far that 
it terminates in the contingency provided for 
the husband's right of survivorship, and ad- 
mits her into ownership and possession during 



his lifetime. But in respect of land held by 
the husband by a merely equitable title, the- 
case is entirely different. In such land the- 
wife has no vested inchoate interest during- 
his lifetime. While he lives, the equitable 
title is his absolutely. He may sell it without 
consulting her. His dominion and ownership 
are absolute. This being the character of his- 
ownership of an equitable title to land, it must, 
of course, be subject, like any other propei-tj' 
owned absolutely by him, to the claims of his- 
ereditors. If, upon creditor's bill, or upon pro- 
ceedings supplemental to execution, it is sub- 
jected to the claims of his creditors during 
his lifetime, he would not, of course, hold "an 
equitable interest at the time of his death," 
within the meaning of section 27 of the de- 
scent laAV, and his widow would inherit noth- 
ing. 
As said before, X regard the case of Roberts 
• V. Shroyer, 68 Ind. 04, as an authoritative 
interpretation of the act of March, 1875, hre- 
spective of any question respecting its original 
merits. I may add, however, that it accords 
with my own view of the proper interpretation 
of that act. Conceding, therefore, to that act, 
as thus interpreted, the greatest efficacy that 
can be claimed for it here, we have but the 
ease of a judicial sale of an equitable title to- 
real estate, made in a^ husband's lifetime, to 
pay his debts, leaving nothing to descend to 
his wife. The act of IMarch 11th, 1875, nei- 
ther by its letter nor spirit gives the wife an 
interest in such case. By its terms it applies 
only to judicial sales of real estate of the 
husband, in which the wife "has an inchoate 
interest by virtue of her marriage." The 
twenty-ninth section of the statute of descents, 
above* cited, is not applicable here. That sec- 
tion has reference to the settlement of a de- 
cedent's estate and the descent of real prop- 
ei-ty, as between the widow and the other- 
heirs. It was not intended to establish the 
rights of the widow as against creditors. The 
case under consideration is that of a contract 
for the purchase of real estate where but par- 
tial payments of purchase-money have been 
made, being subjected to sale to satisfy the de- 
mands of creditors. The exceptions to the 
master's report are oven-uled. 

[An appeal was taken to the circuit court, 
where the decree of this court was reversed. 2 
Fed. 2Q2.] 



Case No- 17,176. 

WARING V. BUCHANAN et al. 

[19 N. B. R. 502.] 1 

District Court, S. D. New York. May 27, 
1879. 

BASKRaPTOT — Avoidance of G-exeral Assign- 
ment — Effect — Inteuvening Levies 
— Unlawful Piiefekence. 

[1. Upon the avoidance of a general assign- 
ment as in violation of the bankrupt law, the 
title of the assignee in bankruptcy dates back to- 

1 [Reprinted by permission.] 
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the time of such voluntary assignment, so as 
to avoid an intermediate levy of execution.] 

[2. If the property received by a creditor on 
-an exchange between him and the bankrupt is 
-of much greater value than that surrendered 
by him, the transaction is to be deemed a pref- 
•erence, if an original transaction would, un- 
der the circumstances, be so treated,] 

[3. A creditor of the banlirupt, who had been 
in business with him, and knew the condition of 
"his affairs, surrendered notes of the bankrupt 
held by him, and secured by chattel mortgage, 
and took a new note for the same amount, pay- 
able on demand. Payment was demamded the 
-same day, and, this being refused, suit was im- 
mediately commenced. No defense was made, 
4ind judgment was entered for the creditor, who 
immediately issued execution; and a levy was 
made on all the property of the bankrupt, in- 
cluding a large stock of goods not covered by 
the mortgage. These goods had been pur- 
•ehased immediately after the change of se- 
curities, , and tiie amount of the purchase was 
much larger than required by the condition of 
the business, and the levy was made immedi- 
ately after the purchase. Held, that the change 
of securities was evidentiy a fraudulent pref- 
-erence.] 

L. Henry, for complainant 
TV. D. Dickey, for defendants. 

GHOATE, District Judge. This is a suit in 
•equity brought by the assignee in bankruptcy 
•of one Burke to set aside, as void under the 
Tiankrupt law, a general assignment made 
Ijy Burke to the defendant Buchanan Jan- 
uaiy 2, 1878, and also the levy of an execu- 
tion on a judgment against Burke in favor of 
Buchanan, wliieh levy was made on the same 
■day that the assignment was executed, but 
prior to the deliveiy thereof, upon all the stock 
In trade, furniture, and fixtures in Burke's 
place of business, a confectionery store and 
^ "baliery in the city of Newburgh. The bank- 
ruptcy proceedings were commenced by cred- 
itors' petition January 1^, 1878, The suit is 
"brought against Buchanan, the voluntary as- 
■signee and judgment creditor, who claims to 
hold the property also by the levy of his exe- 
•cution, Reuben R. Carr, the shferifE of Orange 
•county, one Hallodc, the assignee of Buchan- 
an's judgment, who claims to have paid five 
hundred dollars therefor, and one Skidmore, 
"Who recovered a judgment against Burke, and 
whose execution was put in the sheriff's hands 
January 16, 1878, under which it is claimed 
that a levy was made on that day. Skidmore 
was served but did not appear. The other 
defendants appeared and defend the suit 

Prior to May, 1877, Buchanan owned and 
■carried on this bakery and confectionery store. 
At that time Burke purchased one-half inter- 
est in it for four thousand dollars, giving two 
thousand nine hundred dollars in cash, and a 
l)ond for the balance, secured by a mortgage 
on other property belonging to his wife. 
"They then carried on the business together. 
■On the 11th day of September, 1877, Burke 
iDOUght out Buchanan's remaining interest for 
four thousand dollars, for which he gave four 
notes of one thousand dollars each, payable 
in four, nine, twelve, and eighteen months 
from September 11th, secured by chattel mort- 



gage on the tools, furniture, and fixtures of 
tlie establishment They had cost about two 
thousand five hundred dollars a year before. 
After this purchase, Buchanan continued in 
Burke's employ at a salary, and down to the 
date of the assignment, and levy in question, 
Januaiy 2, 1878, he was entirely familiar 
"with Burke's affairs. On the 23d- of No- 
vember, 3877, Buchanan surrendered the chat- 
tel mortgage and two of the notes having the 
longest time to run, and Burke gave him a 
new note for two thousand dollars on demand. 
Payment was demanded the same day, and, 
the same being refused, a suit was commen- 
*ced thereon the same day. Burke made no 
defence, and December 31, 1877, judgment 
was entered on his default for two thou- 
sand and thirty-five dollars. Execution was 
immediately issued, and January 2, 1878, the 
sheriff levied under the same upon all the 
visible property of Burke, including not only 
the property covered by the chattel mortgage, 
but a large stock of goods, most of which were 
purchased by Burke in December, 1877. Lat- 
er in the same day, the general assignment 
was executed. It covered all of Burke's prop- 
erty, and was for the benefit of all his cred- 
itors, without any preference. Buchanan 
took immediate possession of all the prop- 
erty. The sherifE appointed him his keeper, 
and authorized him to carry on the business 
and work up the materials on hand, and he 
continued to do so till January 19, 1878, when 
he was stopped by injunction.from this court 
During this time he admits having sold 
goods to the amount of about five hundred 
and forty-six dollars. Since the service of 
the injunction, by consent of all parties the 
property has been sold by the sheriff, and the 
proceeds, less certain amounts deducted for 
his fees and disbursements, have been de- 
posited subject to the order of this court. 
The^ whole proceeds, as returned by the S'her- 
iff, are two thousand one hundred and thir- 
teen dollars and forty-one cents." His bill of 
fees, etc., amounts to seven hundred and five 
dollars and eighty-four cents. The proceeds 
of the property included in the chattel mort- 
gage were about two hundred and sixty dol- 
lars. 

The general assignment was clearly void 
as against the assignee in bankruptcy, under 
the well-settled rule of construction of the 
bankrupt law as applied in this court. And 
the avoidance of the assignment carries the 
title of the assignee in bankruptcy back to 
the date of the voluntary assignment, so as 
to avoid the intermediate levy of the defend- 
ant Skidmore. In re Beisenthal [Case No. 
1,236]. 

The question whether the defendant Buchan- 
an's levy on the 2d of January is to be set' 
aside, depends upon the question whether the 
transaction of November 23d, surrendering the 
two notes and chattel mortgage for the de- 
mand notei, is to be regarded as an unlawful 
preference. ' Upon a careful consideration of all 
the testimony, I think this ti-ansaetion is dear- 
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ly shown to have been a fraudulent preference, 
witMn the statute (Rev. St. § 5128). It is weU 
settled that a mere change of securities or other 
exchange of property between the creditor and 
the bankrupt, though within the period and un- 
der circumstances of knowledge as to the -debt- 
or's condition which would make an original 
transaction a preference, cannot be impeached 
as such, provided that the exchange is really 
and In good faith what it purports to be. Saw- 
yer V. Turpin 91 U. S. 114. But, if the prop- 
ei-ty received is of much greater value than that 
surrendered, it seems clear that the transaction 
must be obnoxious to the objection that it is a 
preference if an ori^al transaction at the 
same time and under the same circumstances 
would be so. In the present case the avowed 
purpose of takuig the demand note, instead of 
the time note secured by chattel mortgage, was 
to efCect a change of seemrities that is to give 
the creditor, instead of his chattel' mortgage, the 
advantage of a le\7 on the debtor's property 
subject to execution. The secmity he was to 
obtain was not withhi the expectation of either 
party to be restricted to the property covered by 
the chattel mortgage, which, though nominally 
worth as much as the new note, was not, if 
sought to be applied to the payment of the debt, 
nearly sufficient for that purpose. The bring- 
ing of an action at once, and the placing of the 
creditor at the earliest tune consistent with fair 
appearances in a position where he could levy, 
was unquestionably part of the intention of both 
parties at the time of the substitution. Witli- 
out such further proceedings on the new note, 
it would have been no security at all, and the 
acts of the parties leave no room for doubt 
that the immediate demand and the immediate 
commencement of the action, so that after 
twenty days the creditor could at any moment 
perfect his lien by execution, were parts of the 
arrangement between them, of which the sur- 
render of the chattel mortgage and the time 
notes, and the giving of the demand note, con- 
stituted the first steps. The transaction was 
out of the usual com'se of the debtor's business, 
and so presumptively fraudulent under the stat- 
ute, but independently of the statute, which 
throws the burden of proof on those who af- 
firm the good faith of the transaction, there are 
many and abundant badges of fraud connected 
with it. Buchanan was ultimately acquainted 
with Burke's business affairs up to and after 
the 23d of November. Burke was undoubtedly 
insolvent at that time, and Buchanan must have 
known it. I think the evidence shows also 
that, after this change of securities, Burke, at 
the suggestion of Buchanan, made large pur- 
chases,— much larger than the nature and con- 
dition of his business required or warranted. 
The proper conclusion, I think, from the evi- 
dence, is that they sought thereby to accinnu- 
late a sufficient stock of goods to satisfy Buch- 
anan's execution with. Burke purchased over 
nine thousand dollars worth of goods, mostly on 
credit, in the month of December. No suffi- 
cient explanation of this is given. Certahily, 
what is disclosed about the amount of business 



he had reason to believe he could do does not 
justiftf the conclusion that it was for any legiti- 
mate business purpose. By this accession of 
property, Buchanan was enabled to secm:e hi& 
judgment, and he appears to have waited just 
long enough after the 12th of December, when 
he might have entered his judgment, to enable 
Burke thus to replenish his stock. The cor- 
respondence between Burke and his creditors 
shows that the existence of the chattel mortgage- 
had been the means of injuring his credit, but 
the subsequent acts of the parties were too 
plainly directed to giving Buchanan an advan- 
tage over other creditors, and too well adapted 
to that purpose, and too regardless of all other 
interests, to allow any credit to be given to the 
pretence made that the only reason for chang- 
ing the security was because Burke's credit was 
thus injuriously affected, and that they had no 
other purpose in view than giving him a better 
credit, and enablmg him to go on with his busi- 
ness. It is urged that the chattel mortgage 
was good security for the two thousand dollars, 
but the nature of the property was such that,, 
although it cost more than that, it would realize 
very little if sold and separated from the estab- 
lishment, as the result showed, and undoubted- 
ly at that time Buchanan desired to realize his 
elahn against Burke. 

The seizure of tne bankrupt's property under 
Buchanan's execution must therefore be de- 
clared void as an unlawful preference, and 
Buchanan must account for the property which 
came into his possession. The sheriffs biU has 
never been allowed or passed on by this court, 
and it contains several questionable items, A 
decree for an account must be entered against 
him. The defendant Hallock took nothing by 
his assignment from Buchanan, but as it does 
not appear that he ever received any of the 
property or its proceeds, he is not obliged to ren- 
der an account. Decree accordingly. 
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Case ITo. 17,177. 

In re WARNER et al. 

[5 N. B. R. 414.] 1 

District Court, E. D. Michigan. Nov. 8, 1871. 

Acts op Bankruptot— Discharge op Baxkrupp 

Fraudolent Preferesoes— Bank 

D EPOSiTS — Lien. 

1. Where a debtor's liabilities exceed his as- 
sets, and he has ceased to meet his indebtedness 
as it falls due, a pledge, payment, transfer, as- 
signment or conveyance of any part of his 
property, absolutely or conditionally, made while 
in -QiiB condition, is an act of bankruptcy, and 
constitutes sufficient ground, under the twenty- 

1 [Reprinted by permission.] 
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ninth section of the bankrupt act [of 1867 (14 
Stat. 531)], for refusing him a discharge. 
[Cited in Re WolfskUl, Case No. 17,930; Re 
Carrier, 47 Fed. 444.J 

2. A banker has no lien upon the moneys of 
a depositor for any separate debt which the 
depositor may be owing him, hence, any amount 
on deposit, in the name of the bankrupt, must 
go in as .assets, and the banker must prove .his 
debt and take his dividends with the other cred- 
itors. 

3. Wlien a banker, in accordance with his 
usual custom, charges his depositor, in his de- 
posit account, for the notes or other obligations 
as they fall due, the transaction is valid only 
as between the banker and the depositor, but in 
the event of the depositor becommg bankrupt, 
it might constitute an unlawful preference un- 
der said act. 

[In the matter of S. P. Warner and others, 
bankrupts.] 

Mr. Reilly, for opposing creditors. 
Mr. Kent, for bankrupts. 

LONGTBAR, District Judge. As I deem 
the second and third specifications sustained 
by the proofs, and sufficient to defeat a dis- 
charge under the bankrupt act, the other 
specifications will not be considered. The 
second and third specifications chargfe the 
bankrupts with having given.fraudulent pref- 
erences contrary to the provisions of the act, 
and also charge the same acts to have been 
done by the bankrupts in contemplation of 
Ijecoming bankrupt and for the purpose of 
preventing their property from being distri- 
buted under the provisions of the act, and of 
defeating and delaying the operation there- 
of. Section twenty-nine of the act, provides 
that no discharge shall be granted, or if 
granted be valid, if the bankrupt has, among 
other things: First. "Given any fraudulent 
preference contrary to this act," or, Second. 
"In contemplation of becoming bankrupt, 
made any pledge, payment, transfer, assign- 
ment or conveyance of any part of his prop- 
erty, directly or indirectly, absolutely or con- 
ditionally, for the purpose of preferring any 
creditor or person having a claim against 
him, or who is or may be- under any liability 
for him, or for the purpose of preventing the 
property from coming into the hands of the 
assignee, or being distributed under this act 
in satisfaction of his debts." The first provi- 
sion above cited is general in its terms, and 
under it it is sufficient to show a preference, 
which was fraudident under any of the pro- 
visions of the act. - The second provision is 
specific, and it is necessary that the proofs 
should bring the case clearly within its terms, 
and show especially that the act charged was 
done "in contemplation of becoming bank- 
rupt." In re Rosenfeld [Cases Nos. 12,057, 
12,058J; In re Locke [Id. 8,439]; In re Bur- 
gess [Id. 2,153]; In re' Gay [Id. 5,279]; In re 
Louis [Id. 8,527]; In re Foster [Id. 4,961]. 
Where, however, as in this case, the specifica- 
tions bring the case within both provisions, 
proof sustaining either is sufficient. What 



constitutes a fraudulent preference within the 
meaning of the first provision of section 
twenty-nine, above cited, is defined in the 
first -clause of section thirty-five, and it Is 
composed of the following elements: First, 
actual insolvency of the debtor, or, in lieu 
thereof, contemplation of insolvency, and, 
second, that the act complained of was done 
with a view to give a preference. It is with- 
in this provision that I think this case is 
brought by the proofs. 

The specific acts charged and proved are: 
First. Payment to Thomas Hughes, a cred- 
itor, a debt of twenty-six dollars and fifty 
cents, July twenty-first, eighteen hundred and 
sixty-eight; and. Second. Payment to David 
Preston & Co., creditors, on indebtedness, one 
hundred and ninety-three dollars and fifty 
cents, July fifteenth, eighteen hundred and 
sixty-eight. Under the rule above laid down, 
the following questions arise: First. Were 
the banlirupts insolvent when these respec- 
tive payments were made? ' Second. Were 
these payments, or was either of them, made 
with a view to give a preference? In answer 
to the first question, it is sufficient to state that 
it is not contested, neither can it be doubted 
under the proofs, that the bankrupts were in 
fact insolvent at the times mentioned. But 
an affirmative answer to the second question 
;is contested. It is claimed, first, that the 
bankrupts, although in fact Insolvent, did not 
know of their insolvency at the time the pay- 
ments were made, and that it is therefore im- 
possible that the payments were' made with 
a view to give a preference. The conclusion 
is no doubt a correct one, from the fact as- 
sumed or claimed to exist, but the proofs do 
not sustain the assumption. 

It has been held, and no doubt correctly, 
tliat every person is presumed to know his 
own pecuniary condition. That presumption, 
however, may be rebutted, and a person may 
show that he was innocently mistaken as to 
his true condition. The burden is, however, 
upon the person setting up such claim. In 
this case, the claim that the bankrupts were, 
ignorant of their true condition is founded 
upon some proof in the case tending to show 
that when they commenced business, which 
was in February, eighteen hundred and sixty- 
eight, by a mistake in footing up their assets 
they appeared then to be amply solvent. Some 
time, however, in July, eighteen himdred and 
sixty-eight, but at what paitieular day does 
not clearly appear, but somewhere about the 
twelfth or fifteenth, the bankrupts took an in- 
ventory of their assets, and then learned, and 
it is not controverted that they then knew, 
whatever may "have been their belief before, 
that they were insolvent. It also appears 
from the proofs that they ceased to meet 
their engagements as they fell due In the or- 
dinary course of the business in which, they 
were engaged in the latter part of June. This 
b«ng of Itself evidence of Insolvency under 
the bankrupt act, was sufficient at least to 
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put tliein on inquiry as to their true condition, 
and to warn them to suspend all payments 
until they could ascertain -whether they could 
safely, pay any of their creditors without 
jeopardizing the interests of the others. Re- 
sort to this fact is, however, unnecessary, be- 
cause I consider it clearly proven that hoth 
the payments were made after the Inventbry 
in July, from which, as we have seen, the 
bankrupts ascertained a clear knowledge of 
their insolvent condition. According to the en- 
tries in the bankrupts' cash account, the pay- 
ment to Hughes was made July twenly-first, 
eighteen hundred and sixty-eight, which date 
is, beyond all question, after the taking of the 
inventory, and which, in the absence of all 
explanation, must be taken to be the correct 
date. True, Russell C. Wanier, one of the 
bankrupts, testifies that he thinks nothing was 
paid Hughes after the inventory was taken. 
Such mere loose opinion can of course be given 
no weight as against the deliberate entxy upon 
their Ixtoks, evidently made at the time the 
transaction took place. The payment to Pres- 
ton & Co. was unquestionably made July fif- 
teenth, eighteen hundred and sixty-eight, 
liooking at this date alone, and in considei-a- 
tion of the uncertainty as to the exact date of 
the taking of the Inventory, there might be 
room for doubt as to which took place first 
But Russell C. Warner, who gave the check 
to Preston & Co., testifies that he gave the 
cheek while S. P. Warner was in New York, 
and that the latter did not leave for New 
York xmtil after the inventoiy had been taken. 
This renders it dear, beyond all controversy, 
that the payment to Preston & Co. was made 
after the taking of the inventoiy, and of 
course when the bankrupts had full knowledge 
of their insolvency. But it is further claimed, 
that although the bankrupts were in fact in- 
solvent, and were cognizant of the fact when 
the payments were made, the proof shows 
that at those times they were intending to go 
on with their business, and hoped and expect- 
ed eventually to pay all their creditors in full, 
and that therefore they could not have made 
the payments with a view to give a prefer- 
ence. In other words, it is claimed that these 
bankrupts, notwithstanding the fact, well 
known to them, that they were insolvent and 
had not sufiicient assets to pay all their debts 
in full, decided to take the administration of 
their estate into their own hands, instead of 
placing it in the bankruptcy court, (where the 
law, in its spirit and intent, if not by its letter, 
contemplates it should be placed under such 
circumstances,) with the hope that their cred- 
itors would suffer them to carry out such de- 
cisioh, but without any arrangement, consent 
or understanding with such creditors, upon 
which to found such hope. Therefore, any 
payments which the banlcrupts made in car- 
rying out such decision cannot be held to have 
been made vsith a view to give a preference, 
because in such case the payment was made 
with the intent eventually to pay all in full. 



I cannot subscribe to any such doctrine. When 
a debtor's liabilities exceed his assets, and he 
has ceased to meet his indebtedness as it falls 
due, and has thus become in law, as well as 
in fact, insolvent, then eveiy payment made 
by him is in fact a preference of the cred- 
itor so paid over his other creditors; and 
when such debtor, with a full knowledge of 
his bankrupt condition, deliberately decides to 
administer his estate himself, and proceeds to 
make partial payments, he must be held to 
have decided and intended to do just what he 
does do, viz.: to prefer and to pay off such 
creditors first as to him shall seem fit. Such 
a decision is, in a general sense, nothing more 
and nothing less than what a decision of such 
debtor to pay a particular debt is in a particu- 
lar sense; and the one is as much in violation 
of the banknipt law as the other. 

Neither is the ease of the bankrupts aided 
by the claim that is set up for them— that they 
hoped eventually to be able to pay all their 
creditors in fuU; because, in the first place, 
such hope necessarily involves the idea that 
the debtor has a right to pay when he pleases, 
and to prefer whom he pleases, which is in di- 
rect violation of the well recognized principle 
of law that a creditor's right to receive his 
pay when due is just as great as his right to 
receive his pay at all; and in the second place, 
in the condition in which these bankrupts ap- 
pear to have been, no such' hope could have 
been reasonably entertained. There was no 
foundation for it in fact. This really appears 
to have been the conclusion of the bankrupts 
themselves, because in about a month after 
they ascertained their real condition, we find 
them, without any new developments in their 
affairs, voluntarily^ going into bankruptcy, 
thereby doing just what they should have 
done in the first instance. Therefore, the 
bankiTipts being in fact insolvent when the 
payments were made, such payments operated 
necessarily as a preference to those creditors 
to whom they were made, and such payments 
having been made with full knowledge on the 
part of the bankrupts of their true condition, 
they must be presijmed, as fair minded, rea- 
sonable business men, to have known that 
such was the operation of such payments, and 
of course that they made the same with that 
view. The proof not being sufficient to do 
away with such presumption, the same re- 
mains in full force. I therefore hold that the 
second and third specifications are sustained. 
The sooner it comes to be generally under- 
stood that the only safe, lawful and strictly 
honest course for insolvent debtors to pursue, 
is at once, upon their condition becoming ap- 
parent to themselves, to place their assets in 
the control of their creditors, where all may 
share alike, by availing themselves of the pro- 
visions of the bankrupt act, the better it will 
be for both the debtor and the creditor classes. 

There is one other position taken by the 
learned counsellor for the bankrupts which 
should not be passed by without notice. Da- 
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Tid Preston & Co., to wliom tlie payment of 
one liundred and ninety-tliree dollars and fifty 
•cents was made, were banliers, and with whom 
the bankrupts kept their deposits. Preston 
& Go. held the bankrupts' note for about 
seven hundred dollars, and the one hundred 
and ninety-three dollars and fifty cents was 
the amount which the bankrupts had on de-, 
posit with them, and the cheek which was 
given to Preston & Co. was for that amount 
to apply on the note. It was claimed that 
Preston & Co. had the right to apply the 
amount of deposits on their note even without 
any check or other direction of the bankrupts, 
and that, therefore, the appUcation of it was 
no preference. In the first place, I do not 
■consider the position a sound one in law, espe- 
■cially as between the banker and the other 
<;reditors of the bankrupt depositor. The 
hanker has no lien upon the moneys of de- 
positors for any separate debt which the de- 
positor may be owing him, and he therefore 
has no right to apply the same to the pay- 
ment of such debt without the consent of the 
•depositor. Were it otherwise the bankrupt's 
estate might be all in money thus on deposit, 
and the banker might hold indebtedness 
against him sufficient to absorb the whole, 
and the other creditors be thus left without 
anything whatever, thus efEectually defeating 
the object and purpose of the bankrupt law. 
The amount on deposit must go in as assets, 
and the banker must prove his debt and take 
his dividends with the other creditors. Where, 
however, it is according to the usual and gen- 
■erally understood custom of a banker to 
•charge to his depositors in tbeir deposit ac- 
■count the notes or other obligations of the de- 
positors as they fall due, the consent of the 
•depositor to such course may fairly be pre- 
sumed, and the transaction be thus brought 
within the rule as above stated. But even 
this would make the transaction valid only as 
"between the banker and the depositor, but as 
between them on the one hand, and the other 
•creditors on the other hand, it might consti- 
tute an unlawful preference xmder the bank- 
rupt law, and for that reasQn be vpid. But In 
any view of the law the position assumed 
<;annot be maintained in this ease, because 
the note held by Preston & Co., according to 
the statement of it as given by the bankrupts 
in the schedule of their indebtedness attached 
to theh' petition for adjudication of bankrupt- 
•cy, was not due at the time the check was 
given. The check was given July fifteenth, 
and the note was not due till the sixth day of 
August following. Preston & Co., therefore, 
had no. demand against the bankrupt^ at the 
time the payment was made, and the pay- 
ment stands out, in one sense, as a mere gia- 
tuity, and clearly as a preference carrying 
witli it evidence that it was so intended. 

The second and third specifications being 
sustained, a discharge is refused. 
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In re WARNER et al. 

[7 N. B. R. 4T; i 4 Pac. Law Rep. 123.] 

District Court, S. B. New York. Dec. 29, 
1871. 

Baxkruptct— Partnership between Fihms. 

Two firms shared in a certain venture, knd 
kept an account at bank in the name of one 
firm, adding tlie word "Co.," afld so signed the 
cheeks. Held, that these checks did not estab- 
lish a copartnership between the two firms, and 
that the holder of one of the checks thus signed 
could not file a petition in bankruptcy against the 
members of both firms. Petition dismissed with 
costs. 

[In the matter of J. H. Warner and others, 
bankrupts.] 

Notwood & Coggeshall, for petitioning cred- 
itor. 

H. B. Whitbeck, • for Anderson, Willits, and 
Abrams. 

BLATCHFORD, District Judge. In this 
case it is very clear, on the evidence, that 
there ought not to be any adjudication against 
Anderson, Willits, or, Abrams, for these rea- 
sons: 

First. The petitioning creditor was never the 
creditor of Anderson, Willits, or Abrams, oth- 
erwise than through such' liability on their 
part as could arise out of the checks giveu 
him which were signed in the name of Warner, 
Dickson, MeElrath & Co., by Anderson. 

Second. Those checks, in view of the evi- 
dence, do not establish that there was any co- 
partnership called Warner, Dickson, MeElrath 
& Co., of which Anderson, Wilhts and Abrams 
were members, or either of them was a mem- 
ber. They were merely drawn against moneys 
which, if on deposit to meet them, would 
have been so on deposit as the specific proceeds 
of the sales of peaches, and would have been 
deposited to the credit of an account which 
had been opened in the name of Warner, Dick- 
son, MeElrath & Co., as representing such pro- 
ceeds, to keep them separate from moneys on 
deposit in the same -bank to the credit of an 
account which had been opened in the name of 
Warner, Dickson & MeElrath. 

Third. The written agreement between 'the 
two firms of Warner, Diclison & MeElrath 
and Anderson & Co., in their firm names, did 
not constitute a partnership between the six 
members of the two firms, in respect to the 
peach business, so as to make the members 
of the firm of Andex-son & Co. liable to the pe- 
titioning creditor on any of the indebtedness 
set forth in the petition. 

Fourth. It is not established that any such 
partnership, created in any manner, existed. 

The petition is dismissed with costs. 

1 [Reprinted from 7 N. B. R. 47, by permis- 
sion.] 
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Case No. 17.179. 

WARNER V. BRINTON. 

[15 Haz. Reg. Pa. 49.] 

Circuit Court, E. D. Pennsylvania. 1835. 

Construction op Wills — Admissibilitx op Es- 
TKiNsic Evidence — Instructioss to Solicitor. 

[1. Instructions ^ven to a solicitor for the 
preparation of a will are in no case admissible 
to control or contradict the plain words of the 
will as afterwards executed, or to supply an 
omission, unless there is something on the 
face of the instrument which shows a mistake 
or omission by pointing or referring to some- 
thing which lie instractions will explain. In 
such case the instructions are considered as 
connected with the will by the reference, so as 
to bring the case within the rule, "Id certum 
est quod certum reddi potest."] 

[2. When a will is ambiguous in its words, 
and contains no reference to anything which 
can make it certain, or on its face admits of 
no construction, it is void.] 

[3. Where a will duly and validly executed 
in all respects, and containing a clause revoking 
in absolute and unqualified terms all previous 
wills, wholly omitted to make any disposition 
of certain lands belonging to the testator, and 
there was no ambiguity on the face of the in- 
strument, held, that the will could not be aided 
by admitting in evidence a clause in tie instruc- 
tions given by the testator to his solicitor, which 
contained directions for the disposal of this 
property, but to which no reference was made 
by the will, and which could not be connected 
with it by any construction ; nor was such evi- 
dence rendered admissible by a recital in the in- 
troductory clause of the will, indieaHag an in- 
tention on the part of the testator to dispose of 
all of his property. In such case the testator 
must be held to have died intestate as t6 the 
land in question.] 

At law. 

BALDWIN, Circuit Justice (charging jury). 
Edward Brinton, in Ms lifetime, was seized 
of a tract of land in Birmingham township, 
Cbester county, lying on the south side of the 
Kennett road, on ■which he resided, containing 
by estimation eighty acres; he died leaving 
one son, the defendant, and eight daughters, 
of whom the -wife of the lessor of tie plaintiff 
is one. Six of the other daughters, with their 
husbands, bave conveyed their shares to Mm, 
so that he is invested with the title to seven- 
nintb parts of this land, if Edward Brinton 
had not disposed of it in , his lifetime by his 
will duly executed, so as to pass the land to 
the defendant, and will be in such case enti- 
tled to your verdict. On the other hand, if 
Edward Brinton did devise this land to his 
son James, your verdict must be for the de- 
fendant. The whole case therefore turns on 
the single question of whether he made a valid 
testamentary disposition of this property, by 
which the descent to all his children, as di- 
rected by the act of assembly in case of his 
dying without a will, will be interrupted la 
favor of his son. 

It is not pretended that Edward Brinton 
died without any will; it is admitted that 
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the paper executed on the 7th August, ISOtJ, is- 
a valid will, duly executed and proved accord- 
ing to law to pass real estate, but by this will: 
he only disposes of the property in question 
during the widowhood of Ms wife, saying 
nothing to whom it should go after her mar- 
riage or death. UMess, therefore, he has dis- 
posed of the remainder in fee, by some other 
paper duly authenticated to pass lands, or 
which can be transferred to, and be made a- 
part of his last will and testament, the law 
considers him as dying intestate as to his land, 
as if he had made no will at all. 

The act of assembly requires that all wills 
poncermng real estate shall be in writtng, and: 
be proved by two witnesses. You will then 
consider a will to be the written declaration 
of a man of his intention as to what shall be- 
come of his property after his death, proved: 
by two witnesses. The evidence in the ease- 
ls before us in the transcript of the proceed- 
ings of the regista-'s court of Chester county,, 
(vide the copy of the will and certificate of pro- 
bate,) and the petition to the legislature. This- 
is legal and' competent evidence to estabUsh 
the paper set up as a will, in the absence of 
any opposing testimony. None has been of- 
fered in opposition to the executed will, you 
will therefore take that so far as it goes, as- 
the established will of Edward Brinton, agreed 
to by both parties now, and never intended to- 
be contested by any of the family. 

As to the paper of instructions, or" the rough; 
draft of the will, drawn up by llr. Gibbons,. 
wMch is copied into the cei-tificate of probate,, 
you will take it only as prima facie or pre- 
sumptive evidence of its being any part of the 
will of Edward Brinton, open to be conti-a- 
dicted or disproved by any testimony compe- 
tent to show, either that he* did not make it 
his will in fact, or that it is not in law his 
will. The other cMldren are as fully at lib- 
erty to contest the paper after probate as be- 
fore, the decree of the registei-'s court con- 
cludes them in no matter either of law or fact,, 
whether it relates to the samty of the testator,, 
the execution proof or construction of the pa- 
per. 3 Rawle, 20; 4 Serg. & R. 193; 12 Serg. 
& R. 283; 10 Serg. & R. 84. It is only in- 
virtue of the act of assembly, that the pro- 
ceedings' of the register, or the register's court 
can be admitted in evidence; neither the copy 
or proT>ate of a will are evidence of a devise 
of lands at common law. 5 Serg. & R, 213 r 
Harrison v. Rowan [Case No.- 6,141] ; [Darby 
V. Mayer] 10 Wheat [23 U. S.] 465; [H'Cor- 
mick V. SuMvant] Id. 201. And however reg- 
ular and fuU the probate may be, it is only 
prima facie evidence; its effect is destroyed 
if, on the face of it, the will appears to have 
been imduly admitted to record, or it appeal's 
by extrinsic evidence. 5 Serg. & R. 215; Hyl- 
ton V. Brown [Cases Nos. 6,981 and 6,9S2J. 
This may be done "by proof of the incompeten- 
cy of the witnesses, defect in their evidence to> 
establish the necessary facts, or by showing 
that in point of law the proof before the reg- 
ister was insufiicient to establish the paper ad- 
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mitted to probate as tlie last will and testa- 
ment of the testator. 1 Yeates, 87, 90; 4 
Yeates, 413. In order to show the legal in- 
sufficiency of the proof on which the register's 
coiu't acted in the present case, the plaintift: has 
given in cTidenee the whole proceedings Before 
the register and in the register's court, which 
were the foundation of their decree, admitting 
the paper in question to probate, as part of the 
will of Mr. Brinton. It was necessary for 
them to do this, in order to make their objec- 
tions to its establishment as a will, for other- 
wise the certificate of probate, under the seal 
of the court, would have been open to the 
allegation, that it was made in due and legal 
evidence; and as the copy and probate were 
evidence without inquiring on what ground 
the court acted, the plainiSff would have been 
much embarrassed, without resorting to the 
testimony referred to in their minutes. By in- 
specting them, it now appears, that the only 
proof of the devise of ihis land to the defend- 
ant is contained in the minutes of the evidence 
of James Gibbons, of William and Amos 
Brinton, and a deposition or statement of 
James Gibbons which was read in the regis- 
ter's court, but is now lost, and no copy or 
evidence of its contents produced, and the in- 
structions themselves. These minutes are as 
follows: (Vide minutes and instructions.) 
. There is no doubt that the plaintiff had a 
right to refer to these minutes, to show the 
foundation of the decree of the raster's court, 
but we entertain strong doubts whether they 
are competent evidence in an ejectment to try 
the title to the land; they relate exclusively to 
a matter wholly unx?onneeted with the person- 
al estate, or the administration of the will; 
and It might have been a serious question 
whether the evidence was admissible, had 
the objection been made. Vide Boudereau v. 
Montgomeiy [Case No. 1,694]; [Marine Ins. Co. 
V. Hodgson] 6 Oranch [10 U. S.] 219; [Wood 
V. Davis] 7 Oranch [11 "0. S.] 271, 273; [Fer- 
guson V. Harwood] Id. 412; [Hopkins v. Lee] 
6 Wheat. [19 U. S.] lliJ; 2 Yeat^, 341; 2 
Bin. op.; 3 Rawle, 20; 4 Yeates, 413; 4 Serg. 
& R. 193; 10 Serg. & E. 84; 12 Serg. & K. 
283, 284; 2 Rawle, 178; [Barr v. Gratz] 4 
Wheait. [17 U. S.] 220; [McCormick v. Sulll- 
vant] 10 Wheat [23 U. S.] 201, 204; [Darby 
V. Mayer] Id. 465, 470; 5 Serg. & R. 214, 215; 
Boudereau v. Montgomery [supra]. But as the 
counsel on both sides have considered it prop- 
erly before us, and have rested the case of their 
respective clients in Its l^al sufficiency, to 
establish tiiis clause in the instructions or 
rough draft of the will as a devise of the land 
In question, the court will consider it in this 
aspect alone. Taking the testimony as It Is 
reduced to writing with all legal inferences 
which a jury can legally draw from it, as true 
to the full extent, and connecting It with the 
only other evidence in the cause, the petition 
to the legislature, we proceed to Inquire 
whether Edward Brinton did devise this laiid 
to the defendant, 
For all the purposes of this case, the facts 



as stated are admitted "to be proved, and the- 
only question which remains is their sufficiency 
in law to make out the issue on the part of 
the defendant This is a question of law,, 
which the law must decide. 8 Coke, 155a.. 
It is an imiversal rule of property that it must 
descend and be enjoyed according to the course- 
which the law has prescribed, unless the owner 
has made some other disposition of it which, 
the law recognizes as valid and binding. 3- 
Rawle, 20. 

The acts of assembly of Pennsylvania have di- 
rected that the estate of a person imdisposed. 
of by will shall descend to and be enjoyedi 
equally by all his children; of the natural jus- 
tice of th^ provision, and its perfect congeniali- 
ty with the genius and spirit of all the Institu- 
tions of the state and country, no man caa 
doubt. It was a .rule of the common law, • 
founded in the wisdom of ages, and adopted by 
our ancestors, that the heir at law should not 
be disinhei'ited unless by the plain words or 
necessary implication &om the will of his an- 
cestor, and this rule is assumed as a sacred land 
mark of property in all countries where the law 
of the land is respected, as the guardian of" 
the rights of the people. " It is never departed 
from in tliat country from which we derive our 
best rules of jurisprudence, hi which the oldest' 
son is the sole heir to all his father's lands; 
sm-ely it ought not to be less respected here,, 
where there is no odious law of primogenitm'e, 
and equality of right between the sexes has- 
been established from the first settlement of the 
province, In conformity with the policy of Its- 
formder. 

This law leaves every man at liberty to do- 
with his property as he pleases— his will is the- 
supreme law, and when he speaks It must be 
obeyed. It Is only when he makes no wilt or 
none which disposes of any particular part of 
his estate, that the law makes a will for him^ 
and does that which he omits to do for himself, 
by declaring to whom it shall go if -he leaves- 
behind him no directions testifying his inten- 
tion in writing, and so attested as to afford au- 
thentic evidence of his will as a muniment of 
title to the favored object of his bounty. 

There is no rule more reasonable than that 
which imposes on those who wish to divert the- 
property of a deceased person from the estab- 
lished course of succession, the necessity of do- 
ing it by legal and satisfactory proof; nor is- 
there any subject in which a regard to the- 
peace of society and the security of property 
makes it more incumbent on juries and com-ts- 
to adhere to fixed and. settled rules than in 
cases of wills. They are the title deeds to a vast 
proportion of the property held by our citizens, 
and unless they are regulated by steady and 
well established principles, we lay a train of 
gimpowder under the possessions of purchasers. 
If a paper is established as a will, upon other 
than legal proof with any view to avoid a sup- ' 
posed hardship in a particular case, the conse- 
quences are interminable. If a paper defective 
in law to pass an estate should be permitted to 
disturb the succession established by the act of 
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assembly, we must give effect to one the object 
-of wliicli was to revoke a former will, and thus 
in the zeal to make wills where a deceased per- 
:son had made none, we should destroy those 
which had been most solenmly executed. For 
it must not be forgotten, that the same evidence 
which will take an estate from an heir at law, 
will take one from a devisee under a will, 
which generally speaking is made and recorded 
lay the same acts, and they have the same effect 
for both purposes. 

The law is veiy liberal in favor of last -nills; 
it makes great allowance for infirmities of 
body and mind, dispenses with all forms, and 
Tequires no solenmities which are not absolutely 
indispensable in point of substance, to show 
the deliba'ate intention of the maker to dis- 
pose of his property in some definite manna-. 
The requisites are few and simple, everj^ man, 
liowever unlettered, has the means of making 
his will by expressing his intention in wi'iting 
and the writing proved by two witnesses; he 
has only to thus point out the thing he gives, 
the person to whom it is given, and the law ef- 
fectuates his intention by dedaung such paper 
ito be his last will and testament. 

Has Edward Brinton done so as to this tract 
■of land? If he has, the defendant is entitled 
'to it; if not we cannot make a will for him. 
The question is whether this paper is his will. 
In cases of this Jdnd very interesting questions 
-often arise as to the kind of evidence, which 
is admissible to prove the various facts on 
which the validity of wills depend; tlwse which 
have been made in this ease are highly so; they 
Mve been argued on both sides with great abili- 
ty and learning, and deserve your and our most 
serious consideration. We do not know how 
much property may depend on the final settle- 
jnent of the principles involved, and questions 
^rismg on this case, and cannot proceed with 
too much deliberation; we cannot settle the 
law; our opinion is subject to the revision of 
.a higher tribunal, which will coiTect our errors, 
but cannot reach yours. In laying down the law 
to you, it is not as one may think it ought 
.to be, but as in our consciences and on our 
oaths we believe it to be settled by the legisla- 
ture and courts of justice, as a rule from which 
we cannot depart. "We shall do it plainly and 
-without reserve, so that, whether our judgment 
is affirmed or reversed, this case will eventually 
place some principles beyond further discussion, 
and those who will read it, be able to under- 
stand what is, and what is not, a will. There 
is but one kind of evidence on which a paper 
can be established as the last will and testa- 
ment of any man,— it must, be in wilting, and 
proved by two witnesses, to be the wi-itten dec- 
laration of the maker's intention, to dispose of 
his property according to its directions. The 
•disposing intention and the fact of disposition 
must appear substantially on the face of the pa- 
per; there must be a devisor and a devisee and 
a thing devised. When, by a fair construction 
•of the instrument it contains these three requi- 
■sites, it is a will, however informal if duly 
proved; if either are wanting, it is no will. 
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In the will executed by Mr. Brinton, and 
witnessed by the subscribing witnesses, there 
is no devise of the remainder of this land; if 
there is any, it is by the instructions or rough 
draft written by Gibbons, but it is admitted 
that-these were superseded in every thing but 
the one paragraph by the executed will. 

We must then be satisfied that this clause 
of the rough draft was legally intended to re- 
main as his will, while all the rest was sup- 
plied. The law requu-es that the will should 
be in writing, and proved by two witnesses, 
but it need not be signed by the testator (6 
Serg. & R. 5); nor attested by subscribing 
witnesses, though it must be proved by two. 
[Lawson v. Morrison] 2 Dall. [2 U. S.] 286; 
6 Serg. & R. 47, 223, 484; 16 Serg. & R. 84; 
Hylton V. Brown [Cases Nos, 6,981 and 6,982]. 
It need not be written by the testator; if done 
by his desu:e or consent by another, and he 
adopts it, and that is proved by two wit- 
nesses, it is su&cient." 1 Yeates, 91; 1 Serg. 
& R. 263; 6 Serg. & R. 454. Or if a paper 
containing "the substance of a will with the 
usual act of execution subjomed, though with- 
out subscribing witnesses or proof of publica- 
tion, if found in his possession, that is prima 
facie evidence of its adoption as a testamen- 
tary act." But if the paper is destitute of ev- 
ery formal act of authentication, the presump- 
tion is adverse, in the absence of proof of ac- 
tual publication or any other act of recogni- 
tion equally satisfactory. The omission to 
perfect an instrument which carries with it 
intrinsic evidence of a design to superadd an 
act of authentication which the decedent has 
not been prevented from executing by sudden 
death, is referred to a change of intention. 
Scraps of paper notesy-or memoranda or in- 
dorsements—on bonds, though uitended to de- 
note a testamentary disposition, must contain 
at least the substance of a devise. 3 Rawle, 
20, 21; 4 Serg. & R. 557. 

The testator may intend to correct the pa- 
per; he may give the rough notes or instruc- 
tions to a scrivener to make a formal draft of 
a will; yet these will not invalidate ijt as a 
will, if he dies before the formal draft is ex- 
ecuted or read over to him for his approba- 
tion; if the oi'iginal instructions are duly 
proved, they will control it when they differ. 
3 Yeates, 511, 514'. And positive proof by 
one witness and circumstances equal to such 
proof by another are sufficient. 16 Serg. & 
R. 84, 85. But the paper must contain suffi- 
cient intrinsic evidence of a testamentary dis- 
position, and be intended to be his last act in 
disposing of his propei-tj' after his death. 

This, then, is the important question in this 
ease: Was this devise in the instructions de- 
vising the homestead to James, Intended by 
the testator to be his last will as to this pai-t 
of his estate? That it was so in fact we have 
no doubt, but this does not suffice to make it 
operative as a will under the act of assembly. 
That intention must not only have existed in 
fact, but be now so proved as to enable the 
couxt to carry it into effect according to the 
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law. As at present advised, we should not 
doubt that if the testator had died without an 
opportunity of putting the rough draft into 
form by executing a will, these instructions 
would have been considered as his testamen- 
tary disposition of his property, but in the 
event which has happened a very different 
case is presented. He makes a formal will, 
executes it in all legal form and solemnity. 
It is attested, and proved by three subscribing 
witnesses, and published as such in their pres- 
ence. It expressly revokes all former wills by 
him before made and declares this and no other 
to be his last will and testament. Such a will 
would have revoked the most solemnly exe- 
cuted will which he had made before, and it 
must have the same effect as to all other pa- 
pers of a testamentary nature; the impertant 
question then arises, can this clause in the 
rough draft be now established as his will, in 
relation to the property in conti'oversy, on the 
evidence before us? If it has any effect, in 
law, it must be to malce another will besides 
the one he has thus executed, when he has 
solemnly declared that no other will shall be 
his will though before made by him; to con- 
firm and ratify what he has annulled, by set- 
ting up a revoked paper, and virtually ex- 
punging the revoking clause from the execut- 
ed will. The evidence must go farther than 
enabling us to get rid of the revocation; it 
must authorize us to add the revoked paper to 
the will, so as to make it a part of it, in the 
same manner as if it had been introduced in- 
to it by the testator himself. 

On a careful examination of the evidence, 
we find none which goes to show any act or 
declaration of the testator in relation to the 
disposition of his propeiiy subsequent to the 
execution of his will. What precedes the ex- 
ecution can have no bearing on the revoking 
clause, for a revoked will must be republished 
before it can have Ufe or effect. 4 Serg' & 
R, 296, 297. The testator has declared the 
executed will to be his only and last will and 
testament, so we must adjudge it unless the 
law will permit us to alter, explahi, or con- 
" strue it by evidence aliunde, as a case of 
ambiguity,— either (1) an ambiguity or doubt 
on the face of or in the body of the will; (2) 
that which arises on matter not in the will, 
,but out of it, when the words are clear; (3) 
that which is intermediate, partaking of the 
character of patent and latent ambiguity. 
Bac, Law Tracts, 99, 100; Earle v. Sawyer 
[Case No. 4,247]. That which, arises from a 
mistake of the testator or his Omission to ex- 
press himself intelligibly without explanation 
by averment or collateral proof. 

In the ease of Packer v. Nixon [Case No. 
10,653], we expressed our entire concurrence 
with the declaration made by the present 
chief justice of the supreme court of this 
state, that "any settled rule which leads to 
a determinate effect (in comparison with 
which the fulfilment of any particular intent 
is of secondary value) is preferable to a pro- 
cess which would destroy every thing like 



stability of decision, and leave titles depend- 
ing on intention to the decision of chance 
and the sport of opinion." Page 13; 2. 
Eawle, 32; [Wright v. Denn] 10 Wheat. [2Ji 
U. S.] 228. We also laid it down as a settled 
rule, that the intention of a testator must be 
collected from the words of the will, that no 
averment ought to be taken out of the will 
which cannot be so collected from the whole 
will applied to the subject matter to which 
it relates (page 14; 3 Coke, 28b; 3 Atk. 258; 
4 Coke, 48; 5 Coke, 68b; Latch, 137; Harg. 
Law Tracts, 495, 406; 1 Brown, Ch. 216; 3 
Bin. 148, 161); and tliat the parol declaration 
of the testator as to who should be his heir 
was of no effect in law (page 18, PL S45b). 
There are however eases in' which parol 
evidence will be admitted to show or explain 
the written intention of a testator in cases 
of what are termed latent ambiguities ox 
doubts, which are thus defined by Lord Ba- 
con: "There be two sorts of ambiguities by 
words. Tatens' is that which appears to be 
ambiguous on the face of the instrument. 
'Latens' is that which seemeth certain and 
without ambiguity for any thing that ap- 
peareth upon the deed or instrument, but 
there is some collateral matter out of the 
deed that breedeth the ambiguity." Bac. 
Law Tracts, 99; 1 Mar. 11; Hob. 32; 4 
Dowl. 93. "Ambiguitas patens is never hol- 
pen by averment, and the reason is, because 
the law wiU not couple and mingle matter of 
specialty, which is of the higher account, 
with matter of averment, which is of inferior 
account in law, for that were to make all 
deeds hollow and subject to averment, and 
so, in effect, that to pass without deed which 
the law appointeth shall not pass but by 
deed." Bac. Law Tracts, 99; Vide [Grant v. 
Naylor] 4 Cranch [8 U. S.] 224, 234; 8 Coke, 
155. "Ambiguity of words by matter with- 
in the deed and not out of the deed shall be 
holpen by construction, or in some cases by 
election, but never by an averment, but rath- 
er make the deed void for uncertainty. 8 
Coke, 155a. As if a man give land to J. D. 
and J. S. and heirs and do not limit to 
whether of their heirs, or give land hi tail, 
the remainder in tail with a proviso, that if 
he or they or any of them do any, &c., it 
cannot he averred on this clause, that the 
restraint was only on him in the remainder 
and the heirs of his body, and that the ten- 
ant in tail in possession was meant to be 
at large." Bac. Law Tracts, 99. "When the 
uncertainty cannot be helped by construction 
or intention it shall be holpen by election; 
as if I grant ten acres of wood in sale where 
I have an hundred acres; whether I say in 
my deed or not that I grant out of my 100 
acres, yet here shall be an election in the 
grajQtee, which 10 he will take, and the rea- 
son is plain, for where the thing is only 
nominated by quantity, the presumption of 
the law is that the parties had indifferent 
intention, which should be taken." Bac. 
Law Tracts, 100; 21 0. L. 290; 8 Coke, 



^VARNER (Case No. 17,179) 



[29 Fed, Gas. page 238] 



155; Hob. 32. "But if the ambiguity is la- 
tent, as if I grant my manor of S. to I, F., 
■and I have two manors, North S. and South 
S., tliis ambiguity is matter of fact, and shall 
1)6 holpen by averment, whether of them it 
was that the party intended should pass. 
But if the deed recites whereas I am seised 
of the manor of North S. and South S., and 
I lease you one manor of S., there is clearly 
>an election; so if the recital is of two ten- 
ements in D., and one is leased, these cases 
•are where one name and appellation denomi- 
nates divers things. There is another class 
■of cases where the same thing is called by 
divei-s names, which shall be holpen by aver- 
ment, because there is no ambiguity in the 
words; the variance is matter of fact; but 
the averment shall not be of intention, be- 
cause it doth stand with the words, for in 
the case of equivocation the general intent 
includes both the special, and therefore 
stands with the records." Bac. Law Ti-acts, 
101; Peisch v. Dickson [Case No. 10,911]; 
{Mechanics' Bank v. Bank of Columbia] o 
Wheat. [18 U. S.] 336, 337, S. P. "As if I give 
lands to Glu-ist's Church in. Oxford, and the 
name of the corporation is C, C. in the Uni- 
versity of O., this shall be holpen by aver- 
ment, because there is no ambiguity in the 
words." Bac. Law Tracts, 101; Hob. 32. 

These are the illustrations of the maxims, 
"Ambiguitas verborum verificatione supple- 
Tur, nam quod ex facto oritur ambiguum veri- 
flcatione faeti, tollitur," by a great jurist in 
ancient times, conformably to which are 
those which have since received the highest 
judicial sanction. When a latent ambiguity 
is produced in the only way in which it can 
be produced, that is by parol evidence, it 
must be dissolved in the same way, and 
there is no cause for admitting it to show the 
Intention upon a patent ambiguity on the 
face of the wiU. They are all cases of latent 
ambiguity, and the objection to supply the 
imperfections of a will are founded on the 
•soundest rules of policy and law. [Faw v. 
Jklarsteller] 2 Cranch [6 U, S] 29. It would 
be full of great inconvenience that none 
•should know by the written words of a wiU 
what construction to make or advise to givfe, 
but that it should be controlled by collateral 
averments out of the will; and if they are ad- 
mitted, how can there be any certainty? A 
will may be any thing, every thing, nothing. 
1 Johns. Cas. 234; 6 Conn. 275. The statute 
•3.ppointed the will to be in writing, to make 
a certainty, and, should we admit collateral 
.averments and proofs, and make it utterly 
uncertain, the witnesses, and not the testa- 
tor, would make the will. 1 Mod. 210; 3 P. 
Wms. 354. "If the effect of the introduction 
of the evidence would be to add new matters 
to the wiU, either the subject of the devise, 
or the name of the devisee, it would also au- 
thorise the striking out of what was contain- 
ed in an executed will, and thus though the 
will was made in form by the testator in his 
lifetime, it would be really made by the at- 



torney after his death, and ah. the guards of 
the law be utterly .swept away." 21 C. L. 
2S8, 292. 

The established rules of law are safer 
guides in the administration of justice, than 
any considerations as to their bearing on any 
particular case of supposed hardship; and it 
is more wholesome to struggle not to let lit- 
tle circumstances take a case out of a gen- 
eral rule, than to struggle by them, to pre- 
vent its application. 6 Ves. 641. 

As to instructions for making a will the 
established rules are that where they are 
subscribed as preparatory to a will, the exe- 
cution of the will supersedes them, and where 
they differ the presumption is that the testa- 
tor adopted the alteration. 21 C. L. 292. 
To establish any paper as a testamentaiy 
one, the court must be satisfied that the tes- 
tator intended it to be a part of his wiU, and 
if there Is more than one paper set up as a 
will, it must be shown that they were in- 
tended to be cumulative. 1 Cond. Ecc. [3 
Phillim. Ecc] 452; 1 Cond. Ecc. [1 Phillim. 
Ecc] 30, 63. 

If an unfinished draft is propounded as a 
will, it must appear that the deceased was 
prevented from ececuting it by invincible 
necessity or the act of God. 1 Cond. Ecc. [1 
Phillim. Ecc] 30, 31, 63; S. P., 3 Rawle, 20, 
21. If he omits to transfer a provision from 
the draft to the will, it cannot be supplied by 
parol evidence in connection with the draft, 
whatever may be the opinion of the court as 
to the actual intention or hardship of the 
case, though when the mistake was pointed 
out to the testator, he proposed to insert the 
omitted legacies in the formal will; but, as 
he did not do it, the court could not supply 
-the defect. 1 Oond. Ecc. [1 PhiUim. Ecc] 
63, 64. When an instrument is executed by 
a competent person, he is presumed to know 
its' contents and effect, and intend to give it 
the effect which follows from its contents 
and construction. 3 Cond, Ecc [1 Hagg. 
Ecc] 290; 4 Cond. Ecc [2 Hagg. Ecc] 209. 
Subsequent instructions intended for a new 
will, duly proved, may be a codieillary paper, 
and operate as a revocation pro tanto of a 
former executed will. 1 Cond. Ecc [2 Phil- 
lim. Ecc] 267, 269, 270; 3 Kawle, 20. 
, In some cases instructions may be given in 
evidence when the executed will is ambiguous 
on the face of it, as to the person devisee, — 
as a bequest to "her." The question was 
to whom the reference was. The instructions 
were admitted to show that testator had di- 
rected the legacy to be given to his wife, and 
that her name was omitted by mistake of the 
scrivener. 1 Cond. Ecc. [3 PhiUim. Ecc] 
444, 455. Here the will pointed out the am- 
biguity, and on its face necessarily referred 
to an explanation of the intention as to the 
meaning of the word "her," it was a case of 
an ambiguity helped by the reference in the 
will itself. So, where the executed will was, 
"I give £60,000 in legacies," which were enu- 
merated to the amount of 51,000, it then gave 
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■"the residue 4,000"— making only 55,000, the 
^af t of the will in testator's handwriting, at 
the bottom of which he had inserted the date 
■of the will and the names of the witnesses, 
was admitted to show the mistaken omission. 
2 Cond. Ecc. [3 Addams, Ecc] 509, 512. 

Here the mistake appeared on the face of 
the will, and was helped by reference- So 
where the 20th sheet of a will was missing, 
iind it appeared from the 19th and 21st pages, 
that the missing sheet was necessary to con- 
nect them as a component part of the will, 
that its omission was unintentional, and that 
it had been detached by accident— it was sup- 
plied by proof of instructions and other evi- 
dence. 2 Cond. Ecc. [3 Addams, Ecc] 506; 
21 C. L. 294, S. 0. So where a paper was 
■executed in 1802, declared to be a codicil tp 
the will of 1798, which had been destroyed, 
and a new one executed in 1800, these facts 
were admitted to show, that the testator in- 
tended to refer to the existing will of 1800, 
and had, by mistake, referred to the can- 
celled one of 1798. 1 Cond. Ecc [3 PhiUini. 
Ecc] 445, 452. So where a will was endorsed 
*'plan of a will," and so headed, but was 
■otherwise perfect and complete, evidence was 
admitted to show whether it was intended 
to be a will, or was only authenticated as iu- 
fitructiona (1 Cond. Ecc [3 PhiUim. Ecc] 452),' 
being consistent with the words of the will. 
So where a deed in trust for A. aUd B. was in- 
■deflnite as to the parts they should take, a 
deed from the trustee defining their shares 
and other evidence was admitted to show that 
it was according to the intention of the par- 
ties who intended that both instruments 
should operate as one deed (17 Serg. & R. 
110), both being executed a.t the same tirue. 

Ija this respect there is no distinction between 
devises of real and personal property, fii a 
leading case, the testator devised his estate to 
his executors, one of whom owed him by bond 
£3,000; evidence was offered to show that he 
instructed the scrivener in writing to ^ve the 
money to the executor, but he refused to insert 
it in the will, insisting tliat making him ex- 
■ecutor would release the debt; that the testa- 
tor took counsel on it, who gave the same opin- 
ion, in confidence of which, the testator execut- 
■ed the will without the devise. The evidence 
was not received, and the debtor executor was 
decreed to pay his co-executor one-half of the 
bond, Talb. 24i3, 241. On an appeal to the 
house of lords, they refused to hear the evi- 
dence read, and affirmed the decree. 4 Brown, 
Pari. Cas. 180, 184. The authority of this case 
remains imquestioned, and it has been expressly 
adopted in this state. 2 Yeates, 304; 7 Serg. 
& K. 114; 1 Johns. Gas. 235. It matters not 
how dear and full the instructions may be, or 
that they are signed by the testator, and in the 
body of them declared to be a will, if the ex- 
•ecuted will contains no reference to them, and 
is on its face dear of ambiguity as to the sub- 
ject matter. 3 Cond. Ecc [1 Hagg. Ecc] 290; 
4 Cond. Ecc [2 Hagg. Ecc] 209; 2 Ves. & 
B. 318; 6 Conn. 276; 4 Dessaus. Eq. 215. 



Instructions to a scrivener cannot be given In 
evidence. 2 Vern. 98. He caimot be allowed 
to prove that he used a word with a meaning 
different from its import of the true meaning 
of which he was ignorant. 7 Serg. & E. 113, 
114. A mistake in drafting a will does not 
make it void. 8 Conn. 265. And when a tes- 
tator declares a paper to be his will, the court 
must take it as it is written. 1 Cond. Ecc [3 
Phillim. Ecc] 452, 455; 6 Conn. 274, 273. 
Mistakes are not to be supposed, if any con- 
struction that is agreeable to reason can be 
found out— the will that is in writing must pass 
the land, and must be dedded by what is con- 
tained in it 1 Atlx. 415. 

The written dedarations of a testator made 
after the will are not evidence (5 Bing. 435; 
15 C. L. 490; 8 Conn. 264), unless the paper 
may be proved as a codidllary (1 Cond. Ecc 
[2 Phillim Ecc] 267, 270), or a testamentary 
one (6 Ves. 397; 4 Dowl. 89). A paper may 
be a will as to personal, though not as to real 
property, here and in England; the statute of 
wills of 34 & 35 Hen. VHI. requires only that 
wills should be in writing, and the statute of 
frauds and perjuries requires subscribing wit- 
nesses only to wills devishig real estate. In- 
structions may be read to prove that testator 
knew he had particular rdations, but no farther 
to prove what he meant by the words "poor 
relations." ;i Ves. Sr. 231, 232. On a question 
whether the devise to the wife was hi lieu of 
dower, a rough draft of the will in testator's 
handwriting, containing the devise and the 
words "in h'euof dower," which were omitted by 
the mistake of the scrivener, was not admitted. 
2 Yeates, ZOi. 

The rule dedudble from these cases is, that 
instructions are in no case admissible to con- 
trol or contradict the plain words of a will, or to 
supply an omission, imless there is something 
on the face of the executed will, which shows 
a mistake or omission by pointang or referring 
to something which the instructions will ex- 
plain. When there is such a reference, wheth- 
er the ambiguity is latent or patent, it may be 
removed by the instructions or other matter re- 
ferred to oi pointed out, the thing referred to 
being considered as connected with the will by 
the reference, so as to bring the ease within 
the mde, "Id certum est quod certum reddi 
potest" But when the will is ambiguous in 
its words, and contams no reference to any 
thing which can make it certain, or on its face 
admits of no construction, it is void. 1 I. C. 
235, 256, 286; 3 Atk. ^8; 3 Serg. & R. 607; 
7 Serg. & K. 114; 8 Coke, 155, As to parol 
or extrinsic evidence the rules are well settled. 

It is not admissible to fiU up a blank (2 Atk. 
239; 3 Brown, Ch. 311, 313; 21 C. L. 291, 
293), or the omission of a devisee (3 Atk. 257); 
nor to supply the written words of a will; it 
must be construed ex visceribus suis (1 Yeates, 
432; 2 Yeates, 304); nor to explain it unless 
It refers to something dehors of so ambiguous 
a nature as to require explanation, not of a 
doubt in the will, but a doubt on a matter out 
of the will (7 Serg. & E. 113, 114; 1 I. 0. 
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234); not in its construction, but its factum (3 
Cond. Eec. [1 Hagg. Ecc] 290; 4 Cond. Ecc. 
[2 Hagg. Ecc] 209; 21 0. L. 291). When there 
is no description of the devisee or thing devised, 
it is not admissible, nor where the thing de- 
vised, is well described or defined in terms or 
by reference, in order to embrace what is not 
so described. As a devise of "my money," 
evidence will not be admitted to show that the 
testator intended to give bonds, notes', and mort- 
gages. 1 I. 0. 2S1, 234; 14 I. K. 9, 14. So 
of a devise of my farm in the occupation of A., 
an averment that he intended to pass land in 
the occupation of B. cannot be admitted. 11 
Johns. 212, 220; 14 C. L. 291; Godb. 16. 

If the devise has a certain effect and opera- 
tion to pass lands at the place described, it shall 
not be extended by extrinsic evidence to em- 
brace lands elsewhere, unless the intention can 
be collected from the wiU itself. 21 0. L. 290. 
A new description cannot be introduced into the 
body of the will, and no estate can pass that 
does not answer the description it contains, nor 
can evidence be received which amounts to a 
new devise, which the testator is supposed to 
have omitted, or to add words which he has 
not used (21 C. L. 291; 3 Dum. & E. [Term 
E.] 87) ; or where the wai is silent, to apply it 
to a new subject matter of devise or new dev- 
isee, as to prove that the word "Gloucester" 
was omitted by mistake, , so as to make the 
lands in that county pass by the will, though 
not referred to (21 C. L. 292, 294; Newberg V. 
Newburgh, in Dom. Proc. cited), but is admis- 
sible where a description of the subject matter 
is imperfect. So of thp devisee, or where the 
description is true in part, but not in eveiy part, 
if there is a sufficient indication on the face of 
the will to justify the apphcation of the evi- 
dence. 21 C. L. 294. 

K there is in any part of the will a sufficient 
description, it shall not be vitiated by any 
mistaken description or circumstance for "utile 
per inutile non vitiatur." 7 I. R, 217; 1 
Maule & S. 301; Vide Bac, Law Tracts, 102 
et seq., Reg. 25. Or if it can be coUected from 
the words of the will, that the description of 
two estates has been ixansposed by mistake— 
the local description may be rejected as sur- 
plusage .for "falsa demonstratio non nocet," 
where enough appears after the false descrip- 
tion is rejected. 21 O. L. 291, 294. "An aver- 
ment to take away surplusage is good, but not 
to increase that which is defective in the will 
of the testator. Godb. 131; Hob. 32. In de- 
ciding on the admission of evidence, and the 
construction of wills, the coiu:t will look to the 
situation of the testator's family when it was 
made (3 Dowl. 68; 2 Ves, Sr. 217; 1 Wash. 
Va. 55, 56), and of the property he owned, in 
order to ascertain to whom he intended to give 
it, and what he intended to give by construing 
the words consistently with the state of his 
property and family, but not to introduce new 
words into the will (21 0. L, 288, 294). Or to 
strike out those it contains; as a devise of "all 
my lands in the parish of O. called Hoplands, 
to my son J. If he dies without issue, Hop- 



lands shall remain to B." Hoplands was am 
entire farm, extending into two parishes, but 
that part only passed which was in C. Cro. 
Jae. 22, 23. So a devise of "my lands of 
Ashton, or at Ashton" (which mean the same 
thing), other lands not situate there, will not 
pass by any evidence aliunde. Dowl. 65, 87, 
91. The same rule was adopted on a devise 
of "his freehold and real estates, in the city 
of Limerick, and county of Limerick." The 
testator had a small estate in the city, but non& 
in the county of L., but had estates in the 
county of dare; yet evidence of his intention 
was not admissible to show that he intended 
to give the estates in the county of O. 21 0. 
L. 28, 29; 8 Bing. 244. 

"The court cannot do for a testator what he- 
has not done for himself" (Peisch v. Dickson 
[Case No. 10,911]); "or make a wiU for him 
while he sleeps hi his grave" (6 Conn. 174); 
and they cannot receive evidence of his dec- 
larations before or after the making of the 
will (2 Vern. 98; 8 Conn. 264; Stevens v. 
Vancleve [Case No. 13,412]; 4 Dessaus. Eq. 
215, etc.; 4 GaU. 172; Gilpins v. Oonsequa 
[Case No. 5,452]; [Hunt v. Rousmanier] S- 
Wheat. [21 U. S.] 211). Courts of law have 
always been jealous of admitting extrinsic evi- 
dence to explain the intention of the testator, 
and it is admitted only where an ambiquity 
is " introduced by extrinsic circumstances (4 
Dowl. 93); or in that class of intermediate 
cases, referred to by Lord Bacon and Judge 
Story, which partake both of the chai^acter of 
latent and patent ambiguity; as where the 
words are clear, but admit of two consti-uc- 
tions, consistently with the meaning (Bac. 
Law Tracts, 100; Peisch v. Dickson [supra]; 
[Mechanics' Bank v. Bank of Columbia] 5 
Wheat. [IS U. S.] 336, 337; -S. P., 2 Ves. Sr. 
217), The admission of the evidence in such 
cases, is to give effect to the will by remov- 
mg the ambiguity (4 Dowl. 93), and is of such 
a nature as stands well with the words of the 
will (8 Coke, 155a). 

It is admitted where there are two persons 
of the same name, to show which was intend- 
ed (2 Atk. 373, 375, 686; [PoweU v. Biddle] 
2 Dall. [2 TJ. S.] 70, 72; 8 Cote, 155; 1 Wash. 
Va. 55); where there is a mistake in the 
Christian or sur name of the devisee (2 Ves. 
Sr. 218; 2 Atk. 373; Godb. 17; Co. Litt. 3a); 
if there "is a certainty of the person meant 
(Swab. 480); in cases of resulting trusts (2 
Atk. 373; 1 Vern. 31, note); or where the 
testator used to call James, "Jackey," and gave 
a legacy to "John" (AniT> 175; [Powell v- 
Biddle] 2 DaU. [2 U. S.] TO; 1 Ves, Sr. 231). 
So where he had a niece named "Gertrude 
Yardley," whom he used to call "Gatty," and 
often declared he would do well for her; sh& 
took a legacy given to "Catherine Evanley," 
there being no such person as 0. E. 2 P. 
Wms. 141, 143. If the testator errs in the 
name, and not in the person, the devise is 
not hurt by the error. Swinb. Wills, 480, 18. 

If a devise is made to the Church, it shall 
go to the parish church of the testator; oi-, if 
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he names a chureli, and there are divers of the 
same name, it shall go to t]ie one where he 
usually resorted: so if to "the poor," it shall 
go to the poor of his parish (Swinb. "Wills, 489); 
or if he was a refugee, the devises to the poor 
generally, it shall be intended to mean poor 
refugees of the same nation with hunself (Amb. 
422; 2 Rop. Leg. 147); or to tlje charity school, 
and if there were two in the place, the legacy 
went to the one of the children of which testator 
was fond, and to whom he had declared he 
would leave something at his death (1 P. "Wms. 
074, 675). 

The court will look to the situation and 
circumstances of the testator, to ascertain his 
intention (2 Eq. Gas. Abr. 366; 1 Ves. Sr. 
213); the use to which the thing devised 
had been applied (3 P. Wms. 145); and the 
association of the testator with one of the 
persons of the same name, to whom he had 
given a legacy ([Powell v. Biddle] 2 Dall. [2 
U. S.] 70, 72; 2 Vern. 593; 1 Vern. 31). On 
the same principle, the court will look to the 
testator's property, in order to ascertain what 
he intended to devise. 1 Wash. (Va.) 55, etc. 
As where he had no real estate of his own, 
but had a power of appointment over- real es- 
tate, and devised "all his real estate," it will 
pass tlie latter; otherwise the will would be 
Inoperative. Hob. 160, 166, 176; 3 Serg. & 
K. Ill, 115; 1 Eawle, 249; Seaton v. Kuh^n, 
2 Ves. Jr. 589; 21 0. L. 292. So where one 
devised all his freehold houses in a street, but 
had no freehold houses there, though he had 
leasehold houses there, the latter passed by 
the will. 1 P. Wms. 286; 21 C. L. 292; 2 
Leon. 153; 3 P. Wms. 386. 

It is sufficient if the devise shows the inten- 
tion of the testator in substance, though it is 
defective in circumstances, or they fail. Hob. 
32. As a devise of "my T. farm in the occu- 
pation of A.," it appeared that only part was 
in his occupation; yet as the T. farm was a 
sufficient description, the whole passed. 1 
Maule & S. 301. So where he owned a house 
In 4th street, occupied by A., and devised "his 
house in 3d street, occupied by A.," the house 
in 4th street passed. Allen v. Lyons [Case 
No. 227]. 

For these purposes extrinsic evidence is ad- 
missible to correct mistakes or remove am- 
biguities, by referring to the facts and cir- 
cumstances on which the will is predicated, 
to apply the words and written intention of 
the testator to the devisee and thing devised, 
and thus to effectuate the declared objects of 
the testator consistently with his will. But 
when the evidence offered does not remove 
the doubt completely, then it is inadmissible (3 
Cond. Ecc. [1 Hagg. Ecc] 290; 4 Cond. Bee. 
[2 Hagg. Ecc] 209); for if admitting its truth, 
there is a doubt on the words of the will, it is 
void, for uncertaintj' by the judgment of the 
law, and no averment dehors can make that 
good which, upon consideration of the deed, 
is apparent to be void. If the averment which 
is out of the will stands well with its words 
29FED.CAS. — 16 



it shall be tried by the country, if otherwise 
it is matter of law. S Coke, looa. 

On a subject which has so often arisen in 
courts of law and equity as this has, there is 
a multitude of cases in which general prin- 
ciples have been settled or recognised from 
the passage of the statutes of wills that have 
never been departed from; we have noticed a 
sufficient number of the leading ones, to enable 
us to come to a conclusion entirely satisfac- 
toiy in their application to this case. Here 
is a perfect will, duly and fully proved, which 
wholly omits any disposition of the land in 
question; there is no ambiguity on its face 
which can make it void; the revoking clause 
is absolute, unqualified, and without excep- 
tion; we can therefore establish no other pa- 
per or part of a paper as the will of the tes- 
tator, without directly expunging the clause 
of revocation. There is no latent ambiguity 
which arises from the application of the words 
of the will to the subject-matter of the devise, 
or the person to whom it is devised. The ev- 
idence relied on does not "stand well with 
the words of the will"; it is wholly extrinsic 
and dehors the will, which as to the remain- 
der of the estate in the homestead, contains 
neither a devisor, a devisee, or any thing de- 
vised. To make out the existence of either, 
we nmst introduce into the body of the will, 
a clause from the instructions to which no 
reference is made, which cannot be connected 
with it by any construction, but is a new sub- 
ject matter of devise wholly foreign from the 
will. This is a fatal objection to the title of 
the defendant, which cannot be removed by 
the court without overruling the best estab- 
lished rules and principles of law in the con- 
sti-uction of the statutes of wills in England, 
adopted in this country in their application to 
our own acts of assembly. Vide 1 Rawle, 
120, 121. 

If in the adjudged cases, we had found any 
judicial precedent to authorize us to add this 
clause to the executed will, we should have 
felt at liberty to have followed it, as it would 
have accorded with what we are satisfied was 
the actual intention of the testator, as proved 
by the witnesses to the insti'uctions or rough 
draft, as well as the general understanding 
of the family, appearing by their assent to the 
decree of the register's court, and their peti- 
tion to the legislature to supply the omission, 
to insert the dCA^se in the will. But in every 
view which we can take of the case, there are 
difficulties which cannot be overcome. There 
is not a particle of evidence to justify us in 
striking out the revoking clause of the exe- 
cuted will; it must remain as an operative 
clause, and while it remains we can adjudge 
no other paper to be his will; if, however,' this 
objection to the defendant's title could be re- 
moved the others are insuperable. The evi- 
dence removes no doubt or ambiguity wbicb 
existed without it; the only defect which it 
could cure is, the want of a clause' devising 
the homestead; but as the will is wholly 
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silent on this subject, tlie effect of the evi- 
dence is to make a new devise, not to explain 
a doubtfiU phrase or word in the will. 1 
KaAvle, 120, 121. This would he more than 
filling a blanlv by extrinsic avei-ments, for it 
would be to supply the three indispensable 
requisites of a will, by collateral proof out of 
the win, when the law directs that they shall 
appear in writing in the body of the will. 

That which is executed contains no disposi- 
tion which affects the case; there is no de- 
visor, devisee, or thing devised, without de- 
claring the law to be, that instructions or the 
rough draft of a will are not superseded by 
a perfect executed instrument, and that the 
latter shall not be refei*red to a change of in- 
tention when they differ, hut shall be con- 
trolled by the former. Admitting that the 
omission to transfer the devise from the 
draft, to the will, was a mistake in the 
scrivener, or of the testator, it is a ease which 
has often occurred and been repeatedly de- 
cided to be incurable, imless there is some al- 
legation of fraud or imposition practiced on 
the testator, neither of which is alleged in 
this case. The consequences of an omission 
to make a will at all, or to dispose of any 
particular part of a man's estate, is not to au- 
thorise a court and jury to make such an one 
as they may think he intended to make, but 
omitted to do it bj^ mistake; that would be a 
repeal of the statute of wills, and introducing 
tlie very evils against which they were in- 
tended to guard, produce most utter confu- 
sion in titles depending on dispositions of 
property which were to operate after the 
death of the owner. There may be cases of 
hardship growing out of the application of 
the law to special cases of individuals; they 
however are of trifling consideration when 
contrasted with the general mischiefs which 
would pervade society if there was no cer- 
tainty in the law. 

If men intend to dispose of their property 
by will in a particular way, and do not do 
it in the manner pointed out by law, they 
die intestate; the fault is not in the law, it is 
in the testator; the hardship which it may 
cause to the intended object of his bounty, is 
not visitable on the administrators of the 
law who must act within the line defined by 
the legislature. If the law is unjust, it must 
be amended by the legislative department of 
the government. You and we have only to 
ascertain what the law is; they must de- 
clare what it ought to be. In the decision 
of causes we have our appropriate duties; it 
is yours to declare what facts are proved by 
the evidence before you; it is ours to declare 
what the law is upon the evidence offered 
or the facts found. In this case, there is no 
question of fact; the truth of all the evi- 
dence is admitted; it is upon paper showing 
for itself; it admits of no doubt. You can 
find nothing more than that Edward Brinton 
intended to devise his homestead to James; 
that he put that intention into writing, by 
instructions or rough draft, and intended to 



insert it in the will, biit that by mistake, or 
some other cause, it was not done. Yet j'ou 
cannot find that he did not make the execut- 
ed will; that he did not revoke all former 
wills, or that the last one contains every 
clause which disposes of the remainder to 
James, or shows any mistake in its body. 
The facts which you can floid are out of tJie 
will; they cannot be introduced into it by 
any power save that of the testator; they can- 
not be deemed a new will as they existed be- 
fore the execution of the authenticated one; 
they cannot amount to a will by themselves, 
because the paper is revoked, nor be connect- 
ed with the existing will, which contains not 
the least reference to the' matter. The law 
therefore adjudges the evidence to be entire- 
ly insufficient to establish as the will of Ed- 
ward Brinton, any other paper than the one 
he executed. 

The counsel of the defendant has endeavored 
to take this case out of the general rules of 
law, by the force of the introductoiy clause, 
"as to what worldly estate God has been 
pleased to bless me with I give and dispose of 
in the following manner," which he considers 
as indicating an intention to dlsi>ose of his 
whole estate by that will, and that the omis- 
sion to do it is an ambiguity which can be ex- 
plained and cured by averment of extrinsic 
msttter. .There is no authority for giving sucJi 
operation to this clause as to let in evidence 
of a devise not refeiTed to in the will;' the 
law is well settled that an inti'oductoiy clause 
will not, by its own force, enlarge an estate 
given in the body of the will, nor for such 
purpose be attached to a subsequent devising 
clause, so as to give it a wider range. I 
Rawle, 415. The most that can be said is 
that, where the words of the devise admit of 
passmg a greater interest than for life, caurts 
will lay hold of the introductory clause, to as- 
sist them in ascertaining the intention. 
[Wright V- Denn] 10 Wheat. L23 U. S.J 22S. 
229; Page v. Wright [Case No. 10,6G9J. It is 
carried down tx> the devising clause, in order 
to show the intention, but will not of itself 
give a fee. S Serg. & R, 289. Nor carry an 
estate that is cleai-ly omitted; but if it be du- 
bious whether it be omitted or not, it will 
help the interpretation. [Busby v. Busby] 1 
Dall. [1 U. S.] 226. Vide 1 Rawle, 415. 

In this case, thei*e is no devising clause to 
which the introductory woi*ds can be carried; 
if we give them any effect, it will be to make 
them the will itself, by republishing and estab- 
lishing a revoked paper; this would be to over- 
rule all authority, and to reverse every settled 
principle which governs the construction of 
wills. A clause which caimot connect a de- 
vise for life with one in fee, cannot by its own 
force create a fee where no devise is made. 
Besides, if we consider it evidence of the inten- 
tion of the testator to dispose of his whole es- 
tate, it will not answer the purposes of tlie de- 
fendant; for the declared intention is to dis- 
pose of it by that will, and not a former one; 
it contains no reference to any other paper, 
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and clcclai-es that lie disposes of his estate in 
the following manner,— that is, as the will di- 
rects and none othei'. The utmost meaning, 
therefore, of which it is susceptible, is to show 
tliat as to the land in question, he had not ful- 
ly executed his first intention dedai-ed in the 
beguining of the will; in other words, he has 
not devised, the fee simple, and has left it to 
be distributed according to law. 

It is, lastly, contended that connecting the 
other evidence with the executed -will, such a 
•case is presented as will authorize the court to 
jnake it confoi-m to the evident intention of 
the testator. Aa a court of law, we have no 
power to reform any instruments; we must 
decide upon them according to their legal con- 
i^truction, effect, and operation, apparent on 
their face, or with the aid of such evidence as 
is admissible by the rules of law to explain 
them. Couils of equity will reform instru- 
juents made to carry into effect the contracts 
and agreements of parties according to their 
original intention, the agreement being the 
standard of right and equity between the par- 
ties, will be carried into efiEeet, notwithstand- 
ing any defect in the instrument adopted as 
its execution. Yet where an instrument has 
been deliberately executed by the parties, under 
a mistaken opinion, of both as to its legal ef- 
fect, a court of equity will not reform it, 
though it fails to eEEeotuate their intention 
[Hunt V. Rhodes] 1 Pet. [26 U. S.] 17. But 
there is no analogy between these and cases 
of wills; there is no antecedent or existing 
standard by which to reform the instrument 
made to carry into effect the Pnfl] and last will 
of a testator. Unlike a contract or agree- 
ment which requires the meeting of two minds 
to give it efficacy, a will is the written declara- 
tion of the party, proved by two witnesses, to 
ie a testamentary disposition of the testator's 
property. It the'a becomes its own standard; 
Hie only evidence of the will and volition oX 
the testator which a court of law or equity 
can notice. The intention must be found in 
its body, and when once ascertained, cannot 
1)6 altered by any other power than that which 
formed and expressed it in writing. 

In cases of contracts, courts of equity act 
upon the conscience of a party, by compelling 
Jiim to execute it in good faith, according to 
the intention with which it is made; but they 
do not assume the power of altering or reform- 
ing original agreements differently from the 
intention of the parties; the extent of their 
power is to correct any instrument, reducing 
it to writing, or executed to carry It into ef- 
fect contrary to the true meaning and inten- 
tion of the contracting parties. 

In cases on wills, the executed declai-ation of 
intention made according to the forms and 
-solemnities enjoined by law is the standard 
of right by all the rules of law as well as 
equity, between the heir at law and the dev- 
isee, whidi no court can alter, modify, con- 
strue, or reform, on any other evidence of in- 
tention, ,than can be collected from its words, 
.as the testator has made and declared it. So, 



aU courts and juries are bound to take and 
respect it as his last will and testamen;t, re- 
voking all others, and passing only such es- 
tate as it professes to dispose of, or such as 
by construction can be brought within its pro- 
visions. We must take this will as we find 
it, and, notwithstanding any evidence which 
has been received, feel bound to declare that 
it does nat devise the propeity in question to 
the defendant. The consequence is, that your 
verdict ought to be for the plaintiff, for the 
seven undivided ninth parts. 
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WARNER V. CRONKHITB. 

[6 Biss. 453; 13 N. B. R. 52; 1 N. Y. Wkly. 

Dig. 291; 8 Chi. Leg. N. 17; 7 

Leg. Gaz. 329.] i 

Circuit Court, E. D. Wisconsm. Sept., 1875. 

BAXKItDPTCY — ^DeBT CREATED BT FBADD — EPFECT 

OP Agreement xot to Arkbst — Mas- 
sachusetts IxsOLVEST Law. 

1. Debt created by fraud is not discharged 
in bankruptcy, even though reduced to a simple 
judgment for money, in which there is no men- 
tion of fraud; if the original action was based 
upon fraud, the fraud is not merged in the judg- 
ment. 

[Cited in Re Pitts, Case No. 11,190.] 

[Cited in Hamilton v. Reynolds, 88 Ind. 195.] 

2. A stipulation between the parties after 
the judgment, by which the plaintiff waived his 
right to execution against the body of defend- 
ant, does not affect this question of discharge. 

3. ifassachusetts insolvent law, and many 
eases commented on and distinguished. 

This action comes into this court by removal 
from the cu-cuit court of Outagamie coimty. 

The complaint sets forth the following state 
of facts: That on the 11th of June, 1859, the 
plaintiff brought an action against the defend- 
ant in the circuit court of Outagamie county, 
to recover damages claimed to have been sus"- 
tained by the plaintiff, by reason of alleged 
frauds practiced by defendant upon plaintiff in 
the sale of certain lands; that the action and 
the right of the plaintiff to recover tlierein wa-e 
founded solely upon the said frauds; tliat issue 
was joined in tliat action by the parties thei-eto, 
trial by jury had, and verdict and judgment 
were rendered in favor of plaintiff against de- 
fendant for $1258.87, damages and costs; that 
this judgment has "never been appealed from, 
reversed or set aside, and has not been paid. 
The complaint then alleges, tiiat after the ren- 
dition of this judgment, the defendant procured 
from the United States district court for the 
Eastern disti'ict of Slissouri, liis dischai-ge in 
bankruptcy, and that the defendant daims that 
by this discharge his liability to the plaintiff, 
upon the debt represented by the judgment, is 
discharged. The complaint next alleges, that 
the debt represented by the judgment was cre- 
ated solely by the fraud of the judgment debtor,, 
and that the debt is not canceled by the dis- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 1 N. Y. Wkly. 
Dig. 291, contains only a partial report.] 
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charge in baiila-uptey; and closes with the al- 
legation that tliis action was commenced upon 
such judgment by leave of the circuit court of 
Outagamie county, and judgment is demanded 
for the amount alleged to be due upon said 
former judgment, with interest. The defend- 
ant answers this complaint and says, that after 
the rendition of the judgment mentioned in the 
complaint, the parties to that judgment en- 
tered into a written stipulation, by which the 
plaintiff waived his right to an execution 
against the body of defendant upon the judg- 
ment, and expressly agreed that no execution 
should ever be issued against the body of the 
defendant in that action; and by which stipu- 
lation the defendant, on his part, waived all 
errors in entering said judgment, and in all 
orders prior to tlie entry thereof, and further 
agreed that he would not take any appeal from 
the judgment or any of said orders. It was 
further stipulated between the parties, that 
said judgment should be and remain in all re- 
spects binding upon the real and personal prop- 
erty' of the defendant, and that no other or 
f m*ther right of the plaintifE than that of execu- 
tion against defendant's body, was relinquished 
by the stipulation. To this answer the plain- 
tiff intei-posed a demmTer, and the question is, 
docs the stipulation set forth in the answer con- 
stitute a defense to this action? Annexed to 
ithe complaint is a certified copy of the judg- 
ment record in the original action, from which it 
appears that that action was founded upon cer- 
tain alleged false and fraudulent representa- 
tions made by defendant to plaintiff in an ex- 
change of property between the parties. The 
gravamen of the complaint in that action, and 
the gist of the action, was fraud. The judg- 
ment rendered was in terms and form a simple 
money judgment, no reference to the gi^ound 
of action being mentioned therein. 

D. G. Hooker, for plaintifE. 

Finches, Lynde & Miller, for defendant 

DYER, District Judge. Section thirty-three 
of the bankrupt act provides, "that no debt 
created by fraud or embezzlement of the bank- 
rupt, or by his defalcation as a public officer, 
or while aqting in any fiduciary character, shall 
be discharged by proceedings in bankruptcy; 
but the debt may be proved, and the dividend 
thereon shall be a payment on account of such 
debt."' It is claimed by the plaintiff that the 
groxmd of the action in which the judgment now 
sued on was rendered being fraud, the debt 
was not discharged by the banloruptcy proceed- 
ings^ and that the stipulation in question did 
not exti-aet from the judgment, which at the 
time of the bankrupt's discharge represented Ihe 
debt, the element of fi*aud upon which it was 
originally founded. It is claimed by defend- 
ant's counsel that the original debt or claim 
was merged in the jxidgment; tJiat to show the 
alleged fraud, within the meaning of section 
tlurly-three of the banknipt act [of 1867 (14 
Stat 533)], so as to make the debt in this ease 
one from which the defendant was not dischar- 



ged by the bankruptcy proceedings, it must be 
disclosed by the judgment itself, that it wa.s 
ntjcessarily based upon the fi-aud, and that in 
any event the stipulation made by the. parties 
gave to the judgment the character of a more 
contract debt, which was discharged by tlie 
debtor's dischai-ge in banla'uptcy. 

When the original action bet%veen these par- 
ties was commenced, and when the judgment 
here sued iipon was rendered, there was no 
statute in force in this state authorizing an 
arrest of a defendant, or an execution against 
his body in a case where fraud in conti'acting 
a debt or incurring an obh'gation was the sole 
ground of action. It was not imtil ISQS, that 
a statute was enacted, authorizing an arrest in 
such a case. So that, although the parties seem 
by their stipulation to have supposed that tlie 
right to an execution against tlie body in that 
action then existed, in fact it did not exist. 
This being so, that stipulation becomes insuffi- 
cient as a defense to this action, if the action 
itself can be maintained. For it is apparent 
that the plaintiff's demurrer to the defendant's 
answer reaches back to the question whether 
the original demand, debt or judgment, was 
discharged by the defendant's discharge in 
banliruptcy, and consequently, whether this ac- 
tion will lie. There is some conflict of authority 
upon the question as to whether a recovery of a 
judgment upon a debt fraudulently contracted 
merges the original cause of action, so as to 
relieve from liability to arrest, even where tliere 
is a statute autliorizing arrests in civil actions 
founded upon fraud. In the case of JIcButt v. 
Hirseh, 4 Abb. Prac. 441, it was lield, that in 
an action upon a judgment recovered upon a 
debt fraudulently conti-acted, the defendant was 
not hable to arrest on the ground of fraud in 
the original debt and that the original cause of 
action was merged in the judgment recovered 
upon it. It will be observed here, that the 
point was not whether an execution could be is- 
sued upon the judgment against the body of the 
defendant but the question was, whether, in 
a new action upon the judgment the defendant 
could be arrested because of the fraud in the 
original debt; and in this state of the case the 
principle above stated was applied. 

In the ease of JIallory v. Leach, reported in 
note to 14 Abb. Prac. 449, there was a similar 
decision of the question. A judgment was re- 
covered in an action for fraud. Another action 
was brought upon that judgment, and it was 
held that this second action was upon contract 
and not for fraud, and the defendant could not. 
therefore, be arrested. 

I have referred particularly to these two 
cases, because they as strongly affirm the prin- 
ciple of merger as any I find. The case at bar 
must be distinguished from those cases. We 
do not have here an action upon the judgment 
with an accompanying proceeding to procure an 
arrest, on the ground that the original cause of 
action upon which the judgment sued on was 
recovered, Sfpnmg from the defendant's fraud. 
The question here is, whether the original cause 
of action was so merged in the judgment, and 
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the original fraud so extinguished by the Judg- 
ment, that it must now be held a debt which 
was discharged by the defendant's discbarge in 
banliruptey. 

Judge Blatehford, in the Case of Patterson 
{Case No. 10,817], after stating that the point 
involved was whetlier the debt in that case 
was one excepted by section thirty-three of the 
bankrupt act from the operation of a discharge, 
says: "It is claimed on the part of the bank- 
rupt that the debt being in the shape of a 
judgment, this court cannot, in applying the 
53d section, go t?ehind the judgment to see 
whether the claim on which the judgment was 
recovered was created by fraud; that the judg- 
ment, which is now the only debt, was cre- 
ated by the claim and not by the fraud, and 
that though the judgment was created by the 
claim, and the claim by the fraud, yet the 
judgment was not created by the fraud. This 
view is unsound. Wherever the debt, no mat- 
ter whether it be in the shape of a judgment 
or in any other form, was created by fraud, 
had its root and origin in fraud, then it is not to 
be discharged. To hold that the recovery of a 
judgment in an action where the gravamen of 
the eomplamt is fraud, condones that very 
fraud by so merging the original claim that the 
judgment cannot be said to be a debt crgated 
by the fraud set out in the complaint as the 
ground for recovering the judgment, would 
fritter away entirely the good sense and plain 
intention of the 33d section." 

The same principle is recognized Jind applied 
by Judge Lowell, in Re Whitehouse [Case No. 
17,5G4], petitioner for habeas corpus, and I 
think that the conclusions aixived at in these 
cases are sound, when applied to a case in 
which it appears by the record that the origi- 
nal demand or cause of action sprung from 
fraud. Now, m the case at bar, what does 
the record show? The complaint in the ac- 
tion in which the judgment sued on was ren- 
dered, shows a cause of action springing ex- 
clusively fi'om alleged fraudulent representa- 
tions in an exchange of property. It was not an 
action upon contract with immaterial allegations 
of fraud, but it was an action grounded solely up- 
on the fi-aud. The summons in the action was 
not upon a liquidated money demand, but in 
terms demanded relief as it should in an ac- 
tion to recover unliquidated damages. The is- 
sue joined between the parties was upon the 
question of fraud, as appears by the com- 
plaint and answer. There was a trial by jury 
and an assessment of damages, and a judg- 
ment upon the issue of fact involved was en- 
tered on the verdict. Was it necessai'y that 
the judgment on its face should show that the 
ground of the action, or that the origin of the 
plaintiff's demand was fraud, in order to make 
it a ease of a debt or demand a-eated by fraud 
not dischargeable under the bankrupt lawV I 
cannot think so. As the record of the action 
"sliows a material and traversable allegation 
of fraud as its sole foundation, the debt or de- 
mand may fairly be said to be one founded in 
fraud, and the action to be one founded upon 



a debt or claim from which the bankrupt's 
discharge would not release him." In re WTiite- 
house [supra]. The distinction must not be 
ignored between the question as it presents 
itself in the case at bar and as it would be 
presented in a case where the allegations of 
fraud in the original action were incidental 
and immaterial, or in a case of an attempted 
remedy against the person of the defendant in 
an action on the judgment. Upon the record, 
it would seem that had there been no fraud, 
there could have been no claim, and had there 
been no fraud, and consequently no daim, 
tha-e would have been no judgment. Accept- 
ing the record as evidence of the character of 
the original cause of action, the debt in this 
instance, though now represented by a judg- 
ment, was created by fraud, and so excepted 
by the bankrupt act from the operation of a 
_ discharge. 

Shuman v. Stmuss, 52 N. Y. 40i, is cited 
by defendant's counsel. But that was an ac- 
tion for the recovery "of money only, and the 
summons was-in the form prescribed by subdi- 
vision one of the section of the code relating 
to the form of the summons, which subdivi- 
sion has reference to actions upon liquidated 
demands. It was held in such a case that up- 
on the non-appearance of the defendant, judg- 
ment being perfected upon an assessment of 
damages by the clerk, the defendant is not 
concluded by the allegations of fraud in the 
complaint; but that the plaintiff's right of 
action for, or remedy under the statutes by 
reason of the fraud, is merged in the judg- 
ment. The court, after speaking approvingly, 
as I understand their decision, of the doctrine 
laid down in the Case of Patterson [supra], and 
some other similar cases, say that they come 
far short of the claim of the plaintiff in the 
.case then decided, and a mere statement of 
the character of that case, as already given, 
makes the correctness of that observation of 
the court obvious. 

Wood V. Henry, 40 N. Y. 124, is also cited. 
In that case the defendants, as commission 
merchants, received certain property for sale 
from the plaintiff. They sold the property, 
but did not account for the proceeds. These 
facts were alleged in the complaint, and so it 
appeared that the defendants acted in a fidu- 
ciary chai-acter. Judgment was taken by de- 
fault. No order of arrest had been obtained 
during the pendency of the action, and the 
question was whether an execution upon the 
judgment could be issued against the persons 
of the defendants. A majority of the court 
held that the allegations of the fiduciaiy char- 
acter of the defendants were not traversable, 
and that no execution could issue against the 
person upon the judgm^t, because the cause 
of action did not necessarily import liability to 
arrest, the cause of action and cause of ar- 
rest not being identical. In other words, upon 
trial, proof of the fiduciary relation was not in- 
dispensable to recovery. Here is a plain dis- 
tinction bet^^'een that case and this at bar; for 
here there could have been no recovery with- 
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out proof of the alleged fraud, for the fraud 
was the entire basis of the action. It was, in 
short, the sole cause of action. Frouty v. 
Swift, 51 N. Y. 594, is in character and prin- 
ciple like Wood v. Henry, while Roberts v. 
Trosser, 53 N. Y. 260, enforces the principle 
applied in the case at bar, as distinguished 
from the other cases cited. I do not think 
Bangs v. Watson, 9 Gray, 211, is applicable 
to the question we have here. The original 
cause of action in that case ai'ose upon con- 
tract. Judgment was recovered, and it was 
held that there was a merger of the original in- 
debtedness in the judgment, and that the judg- 
ment did not, within the provisions of the in- 
solvent law of Massachusetts, constitute a 
claim for necessaries not dischargeable under 
the act, although the original demand was for 
necessaries. The language of that act was: 
"No discharge of a debtor shall bar any claim 
for necessaries furnished to such debtor." The 
language of the y^d section of the bankrupt 
law is: "No debt created by fraud shall be 
discharged under this act." The ilassaehu- 
setts statute specifies the claim in the form in 
which it exists at the time of the insolvency 
proceedings. It must, then, to be excepted 
from the operation of a discharge, be in the 
form of a claim for necessaries, and it is not 
in such form when in judgment. The language 
of the bankrupt act requires an inquiry into 
the origin, the creation of the debt, and if cre- 
ated by fraud, it is not to be held discharged. 
In the ease of Pahner v. Preston, 45 YL 154, 
cited by defendant's counsel, the action was 
upon contract. Fraudulent representations had 
been made to procure a certain indorsement, 
but the fraud was not the foundation of the judg- 
ment recovered. The judgment was held to be 
discharged by the bankruptcy proceedings, and 
not to be within the exception of the '6'Sd sec- 
tion of the banki'upt act, because the debt in 
question was created by contract, and as the 
debt had been treated as a demand so created, 
it was h^d that the fraud was waived. The 
case is, therefore, inapplicable to that under 
consideration. The demurrer to defendant's 
answer must be sustained. 
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Competency of Witnesses — Resoission op Deeds 
— Mistake and Fkadd— Presumptions— Failure 
OF Cossideuation — Admissibility of Evidence 
— DiscovEiiT IN Aid pp Action at Law — Limi- 
tations AND Laches. 

1. In a suit in equity brought by the vendor 
of land to set aside the conveyance for fraud, a 
mortgagee of the vendee was brought in to de- 
fend, but it was shown that the mortgage was 
discharged before the bill was filed, and there 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



was no evidence of any collusion. It was held, 
that the mortgagee was a competent witness for 
the respondent; but that he would not have 
been, if he had remained interested. 

2. A witness is not rendered incompetent by 
having received a copy of the interrogatories 
before the time of testifying, without any com- 
ments or any influence used to affect his an- 
swers. 

3. A witness is not rendered incompetent by 
having received a letter from one of the parties, 
requesting him to tell the whole truth, without 
any suggestion as to what the writer considered 
the trutJi to be. 

4. A mistake as to the value of the considera- 
tion given for the conveyance of land, is not a 
sufficient ground for setting aside the convey- 
ance, where the vendor had means of avoiding 
the mistake by inquiry, and no fraud or false- 
hood was used to influence his judgment. 

[Cited in Mason v. Crosby, Case No. 9,234; 

Veazie v. Williams, 8 How, (49 U. S.) 150; 

Grymes v. Sanders, 93 U. S. 62.] 
[Cited in brief in Pratt v. Philbrook, 41 Me. 

138. Cited in Shaddle v. Disborough, 30 N. 

J. Bq. 381.] 

5. But if a vendor of land is dearly shown ta 
have been overreached in a material degree, by 
impositions, concealments, or misrepresentations^ 
made by the vendee, on which he properly relied, 
he will be relieved in equity. 

[Cited in Ferson v. Sanger, Case No. 4,752; 
Tuthill v. Babcoek, Id. 14,275;- Austin v. 
Felton, 41 Fed. 163.] 

6. And to sustain such a charge, the whole 
circumstances of the case, and the character 
and relations of the parties, are proper subjects 
of consideration. 

7. Courts of equity can go more on what is- 
called "presumptive evidence," than courts of 
law. 

S. Where the bill charges that a company, 
represented by the respondents to have been 
duly organized, was never duly organized, the 
record of the organization is the best, and suit- 
able evidence, of the fact, and not the oath of 
one of its oflicers. 

9. Where the vendee of land made represen- 
tations respecting the value of what was taken 
for the consideration, which were false in mate- 
rial points, and which influenced the vendor to- 
sell, whether the vendee knew them to be false 
or not, it was held that they would vitiate the 
sale. 

[Cited in Frenzel v. Miller, 37 Ind. 12; Smitli 
V. Countryman, 30 N. Y. 671; Woodruff 
V. Garner, 27 Ind. 9.] 

10. 'So, also, if they were made by another 
person, in the presence of the vendee, and he 
was benefited by them. 

11. Suppressio veri, is as fatal as suggestio 
falsi. 

12. Conversations of the respondent with 
other persons, on a subject of a kindred charac- 
ter, near the time of the transaction, and illus- 
trating his intention, are competent evidence 
for the complaint. 

[Cited in brief in Pratt v. Philbrook, 41 Me. 
134.] 

13. An entire failure of consideration, in the 
receipt of what is mere moonshine, is often sufii- 
cient to rescind a contract; although mere in- 
adequacy of consideration is not sufficient. 

[Cited in Clark's Appeal, 57 Conn. 573, 19 Atl. 
332.] 

14. Where the aid of a court of chancery is 
indispensable to obtain the discovery of the 
important facts in the case, an application for 
relief can be sustained in connection with that 
discovery, in the circuit courts of the United 
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States, notwitlistandinff the 16tli section of the 
judiciary act [1 Stat. 82], prohibits such relief, 
when it can be obtained at law in as ample a 
manner. 

[Cited in Foster v. Swazey. Case No. 4,984; 

■ Jewett T. Cunard, Id. 7,310.] 

15. Length of time, short of the sta.tute of 
limitations, is sometimes a bar; but not if fraud 
exists, or if the delay is accounted for, or if 
such a course would work injustice. 

[Smith V. Babcock, Id. 13,009; Veazie v. 
Wilhams, 8 How. (49 U- S.) 158.] - 

16. If either party cannot restore the proper- 
ty in good condition, damages may be given; 
and if the inability to restore happens by the 
course of the complainant, it should not pre- 
vent his obtaining relief in some manner, if he 
was not then aware of the fraud. 

[Cited in Simpson v. Wiggin, Case No. 12,- 

887.] 
[Cited in brief in Gatling v. Newell, 9 Ind. 

587.] 

17. D. purchased a farm of "W., paying him 
therefor in shares of the stock of the Cleft 
Ledge Granite Co., which he represented to be 
worth $6000. Several representations were 
made to W. by D. and also by F., who was con- 
cerned in the same company, to induce W. to 
take the stock in payment, which representa-. 
tions proved to be false, and the stock worth- 
less. On a bill in equity by W. for relief, it 
was decreed, that the sale should be rescinded, 
the shares reconveyed by W. to D., and the 
farm by D. to W., and a master appointed to re- 
port the amount of rents and waste, after de- 
ducting permanent improvements, which should 
be allowed to W. by D. 

18. But if neither the land nor the shares 
could be reconveyed, the master must exam- 
ine and report the damage done to W. by the 
misrepresentations of D. and F., and a decree 
be entered against them for the amount. And 
if the land could be reconveyed, and not the 
shares, the land must be reconveyed, and the 
value, if any thing, of the shares, at the time 
of the sale, deducted from the net income, and 
a decree made for the balance. 

[Cited in Almy v. Wilbur, Case No. 256.] 

This was a bill in equity. It alleged that on 
the 19th of Norember, 1836, the complainant 
[Samuel Warner] was seized of a farm in 
Wrentham, in this state, worth §6000; that 
[Adams] Daijjels and [josephe.] Fales then 
held -what purported to be certificates of 
shares in the Cleft Ledge Granite Company in 
New Hampshire, valued at $6000, the com- 
pany having a capital paid in of $200,000; 
that they proposed to purchase said farm of 
the complainant for a valuable consideration, 
and pay him in shares of said company; but 
in order to induce him to make the exchange, 
they averred, that the stock was worth its 
nominal value in Boston, and more than any 
Boston bank stock; and that it would pay a 
handsome dividend next spring; and if the 
quarry was worked, would yield 100 per cent. 
on its value; that they wanted the farm for 
the silk business; that they owned a brig, 
employed in carrying stone, and wished the 
complainant, formerly a sea captain, to com- 
mand it, by which he would make $1500 a 
year; that they owned some other vessels em- 
ployed in the same business, had a number of 
contracts for fmrnishing stone, and one with 
the government for $100,000; that several 
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persons from Newport had bought into the 
company, and that Colonel Bates and various 
other men were employed by it, and large 
contracts, through their influence, were likely 
to be obtained at Newport and Portsmouth in 
behalf of the United States. The bill next 
alleged that, relying on these assurances, he 
entered into an. agreement with the respond- 
ent, Daniels, who was then acting for himself 
and Fales, to convey to him the farm for 
$6000, to be paid for in said shares at the 
price per share which should be paid in per 
share when the deed was executed; and that 
stiE relying on the aforesaid assertions of 
Daniels and Fales, the complainant, on the 
8th of December, 1836, made a warranty deed 
of the land to Daniels, and received from him 
therefor a number of papers pui-porting to be 
certificates of 240 shares in the Cleft Granite 
Ledge Company, representing $25 each of its 
capital stock, amounting by computation to 
$6000, and which were the only consideration 
paid to him by Daniels, and were received on 
the supposition that $25 had actually been 
paid in on each of them. 

The bill further alleged, that the company 
never, in truth, had any thing paid in en. said 
shares, or any of its capital; that it was a 
mere fiction, got up to defraud the public; 
that the stock never had or could have any 
value; that the certificates therefor were 
false and fraudulent, and so known to be to 
Daniels and Fales, and that they were aware 
that the assertions made about them were 
false, and with intent to defraud the com- 
plainant. Moreover, in order to "bewilder" 
the complainant, and prevent him from caus- 
ing the conveyance of the farm to be annulled, 
it was averred that Daniels, on the 10th of 
December, 1836, executed a mortgage deed of 
the farm to Elisha E*. Fales, a brother of J. 
E. Fales, purporting to secure a note of the 
same date to him for $1765, and for the same 
purpose, on the 9 th of October, 1837, Daniels 
made another mortgage thereof to S. B. Scott, 
a copartner in trade and brother-in-law of 
Daniels, to secure a' note of the same date for 
$4200; and it was charged, that the mort- 
gagees conspired with Daniels and Fales to 
enable them to complete their imposition on 
the complainant, and tooli the mortgages 
without any bona fide consideration passing 
between them; and prayed that they be made 
parties to the bill. The bill alleged fui-ther 
that, notwithstanding all these falsehoods and 
frauds, the respondents had refused to yield 
any relief; had cut valuable timber from the 
land; had declined to get the mortgages dis- 
charged, and to reconvey the land, or to pay 
rent for the same, or pay to him the nominal 
value of the shares; and therefore it put them 
to answer certain interrogatories under oath: 
and concluded, praying a decree against them 
for the $6000 and interest since the original 
conveyance, or to have the mortgages can- 
celled and the land reconveyed with payment 
for the strip and waste and rent. A prayer 
was also interposed for an injunction against 
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-waste during the pendency of the bill, and the 
appointment of a receiver of the rents. 

The answer of Daniels admitted that "War- 
ner once owned the land, but denied It to have 
been worth even $3000; and averred that he 
and Fales, being in Wrentham abdut the time 
named in the bill, accidentally, without any 
previous concert or design, heard that the 
complainant had a farm to sell, and expressed 
a willingness to buy it, if they could be al- 
lowed to pay for it in their way; that they 
examined the farm and informed him they 
had no means to pay therefor, except in shares 
of the Cleft Ledge Granite Company; but de- 
nied that he exhibited more than one certifi- 
<'ate of said shares, or any papers, showing 
it had a capital stock paid in of §200,000, or 
that said stock was alleged to be of par value, 
or would pay a handsome dividend, or that 
the farm was wanted for the silk business, or 
that the company owned a brig, &c.; and ex- 
tended the denial to all the averments of that 
description, set out in the bill; and to any oth- 
er of like tenor, said to be made either by him 
or his agents. The answer then proceeded to 
allege that in August, 1835, Daniels purchas- 
ed about 300 acres of land in Maine; for 
which he gave $8 per acre, paying 14 in cash 
and the rest in three annual instalments; and 
iu October, 1S3G, sold % of his interest, in the 
same to Joseph Fales at cost, taking in pay- 
ment therefor Fales's obligation for ,^5249 in 
Cleft Ledge Granite stock, and the balance in 
notes of that company, and that in his first 
interview with Warner he informed him of 
this obligation from Fales, and left with him 
a copy of the act of incorporation of the com- 
pany, and the by-laws and list of officers 
thereof, and a report of Doctor 6. T. Jackson, 
a distinguished geologist, as to the quarry; 
and stated only the truth on the subject. The 
answer further declared that the respondent 
Daniels informed the complainant, he was but 
little acquainted with the value of the stock; 
but that Warner could visit Boston and as- 
certain its value, and go to Durham and ex- 
amine the quarry before trading, and if then 
concluding to make the exchange, might find 
him at the Lamb Tavern, in Boston. That in 
about a week after, Warner did visit Boston, 
and said he came to inquire into the value of 
the stock; but little passed between them till 
the next evening he informed the respondent 
that he had conversed with the president of 
the company, and was willing to take the 
stock at par value, if the price of the farm 
could be mutuallj' agreed on; that the par- 
ties spent nearly two days in settling the price 
at ?6000, being much beyond the true value, 
in consequence, as the respondent avers, of 
false and exaggerated representations of the 
complainant; and that in the course of the 
conversations, then had, the I'espondent learn- 
ed, for the first time, from the complainant, 
that the quarrj- had been purchased original- 
ly for .?4500 by some individuals connected 
with it, and then sold to the company for 
?53,000, the latter giving notes on time for 



the consideration, and which must be paid be- 
fore a dividend could be made; that this would 
take a long period, and the holdei-s of the 
notes must receive stock in payment, or it 
must be sacrificed in the market to pay the 
notes; that the quarry might not prove as 
good as it now appeared; and urged these 
facts, not before known to Daniels, as con- 
siderations to induce him to give a lai'ger 
sum for the farm in exchange for the stock 
at par; that thereupon he decided to give the 
$6000. paj^ible in stock at pai-, and a bond 
was accordingly drawn to secure the fulfil- 
ment of the bargain; that Fales had no agen- 
cy, or instructions, or part in the business; 
that, on the 8th of December, Daniels, having 
received from Fales 240 shares in said com- 
pany, made out to Fales and hy him assigned 
to Warner, proceeded with it to Wrentham, 
and Warner caused a deed to be executed to 
him of the farm, on receiving the shares afore- 
said; and declared at the time, he knew all 
about the stock, and more than the respond- 
ent; that no complaint was made to him by 
AVarner about the ti-ade, wishing to annul it, 
till August 18th, 1841. 

The answer stated next, that Warner, on 
the 16th Jlarch, 1840, parted with all his stock 
except 24 shares; that he has no reason to be- 
lieve the company to be a fiction, got up to 
defraud; but believes it possesses a valuable 
quarrj' of granite iu Durham, N. H., examined 
and so reported by Dr. Jadison; that the 
quarry was bought by four persons in tlie fall 
of 1835, viz.: J. E. Fales, J. G. Thompson, 
James M. Thompson, and Newell A. Thomp- 
son, for ?4500; that about ?3500 were after- 
wai'ds expended on it in roads, wharves, and 
shops, employing near flftj' men there before 
they sold it to the company, and fully testing 
the good quality thereof; that several persons 
not interested there, united with those four in 
petitioning the New Hampshire legislatm-e for 
an act of ineoi-poration; and on the 10th of 
Jime, 1836, they were duly incorporated, and 
on the 2oth of August ensuing,'*purchased the 
quarry for $53,000, payable % in one year and 
% in annual instalments thereafter; that the 
capital stock was divided into 2000 shares, at 
$100 each, and on the 7th of December, 1S3(>, 
only 303 shai-es had been issued, on which 30 
per cent, had been assessed and paid; tliat 
on November 28, 1836, it was agreed to in- 
crease the number of shares to 8000, and to 
reduce the par value to .?25 each; that the old 
certificates were to be renewed, and that on 
the 7th of December, Fales being the holder 
of 73 shares of old stock, sun-endered them for 
240 shares of the new stock, paying the dif- 
ference by cash $10 and $3800 indorsed on the 
note he held against the company; that these 
are the same shares sold to Warner, and were 
paid for by the respondent by giving up to 
Fales his obligation before named for $5249 
and the balance by a note, of which $400 was 
since paid in cash, and the rest by a note of 
Fales bought of a third person by Daniels; 
that Daniels has never mortgaged the laud to 
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"bewilder TVarner or defraud bim, but for bona 
:fide debts, since paid, and the mortgage of one 
debt was discharged about tlie 1st of Febru- 
ary, 1842, before the filing of the bill in this 
<!ase, and the other about the 25th of Septem- 
Tjer, 1841; and denied all collusion with the 
mortgagees to defraud Warner, and all false 
statements in any way concerning the stock. 
The answer then proceeded to reply to the 
<lifferent interrogatories in detail; in the coui-se 
of which, it was averred, in addition to what 
has already been stated, that he owned no 
stock in the company before the 240 shares, 
nor any since except 40 shares; that the sums 
paid to the company by the stockholders are 
tmlmown to him; but he has been told and 
believes they have been $12,900 or 56900, be- 
side the $6000 worth in dispute in this case. 
The old shares issued are stated to be 230, 
and the new* 240. Most of the assessments 
and. shares appear to have been paid by in- 
dorsements on notes the company owed, or for 
services done the company; and the cash for 
all does not seem to exceed from $100 to 
§1000, though some more is claimed. 

The answer of J. E. Fales accords in sub- 
stance, so far as he knows any thing, with 
Daniels' answer, and denies all joint interest 
In the subject-matter, or any co-operation to- 
gether in the trade, or any agency on his part 
In it for Daniels or himself, though admitting 
he was one of the original purchasers of the 
•quarry, and a member of the company and 
^iirector, and under contract to convey shares 
to Daniels at his first interview with- Warner, 
and so informed the latter; and that Colonel 
Bates was their agent at a salaiy perhaps of 
^1200, but not $1500, and had a clerk and a 
large number of hands employed, and was 
negotiating for various contracts; but denies 
he said any had been made, except at Ports- 
mouth; or that any persons at Newport were 
imploring conti'acts; though he admits he stat- 
ed that several persons thei-e had bought into 
the company; that when Warner came to Bos- 
ton, some days before the 28th of March, 1836, 
Fales, at his request, introduced him to the 
president and clerk of the company; but de- 
nies any interest in the sale to him, or in the 
farm, or any misrepresentation then or before 
as to the company or Its property, and denies 
that the company was a fiction, but avers that 
it originated and was organized and bought 
tlie quarry as before described; that there was 
nothing in the manner of conducting the com- 
pany designed or likely to defraud; that at the 
time of this transaction the quarry was work- 
<-d and a large quantity of stone sent .to 
Portsmouth and New York, and large sums 
received therefor, and more stone was got out, 
which was attached by one of its creditors; 
that the first assessment on the shares was 
§25 and the next $25; and the certificates 
were not issued till the assessments were paid; 
that, at the time of the trade, he did enter- 
tain and express sanguine opinions in respect 
to the value of the stock; that it was worth 
its nominal value, and would pay a handsome 



dividend; and so Warner professed to think, 
after maldng certain estimates; that he said 
nothing about a brig or vessel to be com- 
manded by Warner till near a year after the 
sale of the farm; that the land he obtained of 
Daniels for the shares was valuable, and its 
cost can be realized from it; though he has 
since taken the benefit of the bankrupt law in 
Massachusetts. 

The answer of E. F. Fales and Scott ac- 
corded in respect to the mortgages to them, 
with what was stated in Daniels' answer. 

Exceptions were filed to the answers of Dan- 
iels and J. E. Fales for alleged omissions and 
evasions, and they both put in amended an- 
swers; Daniels denying that he fm-nished to 
Warner any estimates of the value of the 
stock, or stated as a fact its value; but aver- 
red that he insisted to Warner that he must 
inquire and decide for himself, and buy on his 
own judgment, if at all, and that Warner did 
inquire, and knew as much about its value as 
any one; that Daniels and Fales were not 
looking for a farm when the first interview 
took place, but the complainant applied to 
them to buy; that no mortgage remained on 
the Maine land sold to Fales, which preju- 
diced its value, and the consideration promised 
by Daniels foi' it had been paid to the extent 
of §4000 before the sale to Fales, and the 
rest since; that if the shares are now worth 
less than they were in 1836, it is owing to tlie 
general change in trade and enterprise; and 
their value in 1836 as compared with the farm 
was better known to Warner than to Daniels, 
and for aught Daniels knows, is now equal to 
the value of the farm; that since the trade 
with Warner, he has pmrchased 54 shares more 
in the company, of Newell A. Thompson, at 
$25 per share, by taking them at par in part 
payment of some land sold to him; that Fales 
appears by the books to own since, 135 shares 
more, but how he obtained or paid for them 
is not known to the respondent Daniels; tbat 
the company had, in December, 1836, besides 
the property before stated, tools, carts, a 
blacksmith's and hammering shop, and vari- 
ous blocks of granite, parUy hammered, all of 
several thousand dollars in value. 

Fales, in his amended answer, adds only the 
following facts, which it is deemed material 
to -state, viz.: That the company commenced 
issuing shares on the 24th of October, 1836; 
that on the 19th of November, the company 
owned the quarry and farm connected there- 
with, and buildings, wharf, forges, tools, shops, 
carts, several yoke of oxen, &e., and the real 
estate, subject to a mortgage for the purchase- 
money; that a large part of the purchase- 
money had been paid for by the proceeds of 
the stock sales at that time, and valuable ad- 
ditions made to the means of the company by 
aid and credit from individuals, and all had 
been duly appropriated; and that this was the 
subject of conversation with Warner when he 
came to Boston to inquire; and -as the opera- 
tions and organization were new, the value of 
the stock lay rather in estimates and opinions 
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of -what would tie yielded thereafter, than the 
intrhasie value of the quan-y; that Daniels had 
paid $10,000 towards the Maine laud, sold to 
Iiim before their trade, and has since removed 
the mortgage then on it for the halance of the 
consideration; and that Pales at once took 
possessi9n of that land, and exercised acts of 
ownership over it till sold by Mm in 1837; 
that one half of the original purchase-money 
for the quarry had been paid in cash before 
"Warner's trade, and the balance was secured 
by mortgage; that $40,000 of tJie second pur- 
chase had been paid, and the rest secured by 
a second mortgage; and all this was made 
known to Warner before his trade. 

The evidence in the case was voluminous, 
and will be further refei'red to iu the opinion, 
so far as material to the facts, which are 
found to be proved satisfactorily, and which 
bear on the points of law decided by the court. 

Jonathan P. Bishop and George M. Brown, 
for complainant. 
Benjamin R. Curtis, for Daniels. 
Frederick W. Sawyer, for Fales- 

WOODBURY, Circuit Justice. There was a 
preliminary objection in this ease, as to the 
competency of the testimony of Scott and Gil- 
bert, and G. C. Thompson, that must first be 
examined. Scott was brought in to defend, 
after the institution of these proceedings, on 
account of a mortgage of the premises to him 
by one of the respondents. But it is now ad- 
mitted, as well as proved, that his interest 
ceased before the bill was filed; and he denies, 
as do the rest of the parties, any collusion or 
combination with Daniels; and there is no 
witness in the case testifying to the contrary. 
It is proper, then, to say in the outset, that 
not being responsible at all, nor mterested 
when he gave his testimony, it ought to be and 
is admitted. 1 Barb. Ch. 260; Mun-ay v. 
Shadwell, 2 Ves. & B. 401; M'Donald v. Neil- 
son, 2 Cow. 139. If he was interested, he 
could not testify for his co-defendant 3 Johns. 
Oh. 612. The objections to Gilbert were, that 
a copy of the Interrogatories was forwarded to 
him beforehand. But this does not render hun 
incompetent, nor make his testimony inadmissi- 
ble, as no comments accompanied them; and 
if they came from the respondents, the latter 
neither dictated nor \yrote the answers, nor 
used any influence to shape them into any par- 
ticular form. The letter to Thompson also 
merely requested him to teU the truth, without 
any suggestion as to what the writer of it con- 
sidered to be the truth. The evidence of all 
of them is then properly in the case. 

The grounds set up for relief on the merits, 
are, first, on account of an important mistake 
as to the value of the shares received in pay- 
ment for the farm by the complainant; and 
secondly, on account of fraud, false representa- 
tion and imposition by the respondents in mak- 
ing the exchange of the shares for the farm. 
In respect to the first ground, I do not think it 
tenable on the facts of the case here, though 
it is often a good ground for interfering when 



well supported. See cases in 3 Cow. 537; 14r 
Yes. 288; 2 Ves. Sr. 627; Rosevelt v. Dale, 2 
Cow. 129; Daniel v. Mitchell [Case No. 3,562]. 
I doubt its validity here, because, great as was 
the acknowledged difference between the real 
value of the shares and that supposed by the 
complainant when he took them, being as some 
of the witnesses testify, from nothing to a par 
value; yet he had means of avoiding much of 
the mistake,, if there had not been falsehood 
and fraud. He was referred to the officers of 
the company, and to a personal examination of 
the property of the company, and allowed time 
for the pui-pose of full inquiry, and actually 
did consult the officers, as far as he deemed it 
useful to consult them. He reUed then rather 
on the means pointed out and used by himself 
to get information as to most matters, than on 
the statements alone of the parties; and in. 
such cases, generally, if a mistake as to a ma- 
terial fact occurs without any fraud or false- 
hood on the part of the respondent, no rehef 
can be granted on account of the mistake alone, 
Daniel v. Mitchell [supra] ; Hough v. Richard- 
son [Case No. 6,722]; and Attwood v. Small^ 
6 Clark & F. 523, note; Moffat v. Wmslow, 7 
Paige, 124. It is true that the facts, connected 
with his examination into the matter tend 
strongly to sustain the idea that the difference 
between the real and pretended value of the- 
shares, in the rash and speculatmg mania of 
the times in 1836, could not then be detected 
by anybody so easily as now. Beside the times- 
being so "out of joint," a mistake in the value, 
however great, could with difficulty, even after 
a very full scrutiny, have become manifest to 
one, who, like the complainant, seemed so in- 
fatuated and so bent on cheating himself. Un- 
der the general delusion which then prevailed, 
and the plausible mode adopted by the re- 
spondents to make the complainant seem i-ather 
to go forward than they, he acted on that occa- 
sion with what seems now an apparent deter- 
mination to be duped, which would almost jus- 
tify placing him imder guardianship. Suck 
circumstances rendered a mistake almost in- 
evitable. But it is still doubtful whether it is 
remediable, when the means of judging were- 
so opened to him, if no deception had been 
practised upon him, no concealments, exag- 
gerations and falsehoods, which he had not thfr 
means to detect readily, nor the keenness to- 
suspect or expose, and hence became their vic- 
tim. 

This brings us to the second ground for re- 
lief—fraud or imposition. In order to sustain 
that, the whole circumstances of the case, as^ 
weU as the positive testimony and the ehai'ac- 
ter and. relations of the parties, are all proper 
subjects of consideration. Courts of equity 
can go more on what is called "presumptive^ 
evidence," than those of law. 1 Story, Eq. 
Jur. § 190; Rosevelt v. Dale, 2 Cow. 129; Nev- 
ille V. Wilkinson, 1 Brown, Ch. 543, 546. Aft- 
er examining all the facts in the genei-al as- 
pect, and then in detail, if the conclusion fol- 
lows clearly that the complainant has been; 
overreached, and that in some material degree,. 
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by impositions or concealments, or misrepre- 
sentations, by the respondents, on wMeli he 
properly relied, he ought to be relieved. 1 
Story, Eq. Jui*. §§ 192, 222; 7 Paige, 124; Colt 
V. Woollaston, 2 P. Wms. 154; Blain v. Agar, 
1 Sim. 3T, 45, 2 Sun. 289; 1 Sehoales & L. 
429. Nothing should in that event prevent re- 
hef, but great and unexplained delay in seek- 
ing it, or an adequate and ample remedy at la^v, 
or a condition of the property in controversy, 
which renders it impracticable for the court on 
any sound principle to grant redress. 

The great feature of the whole case is, 
that the complainant, in 1836, from being a 
wealthy and prosperous farmer, is stripped 
of the whole by the respondents, through the 
transaction complained of. There does not 
seem to have been in him the imbecility of 
mind which, though not idiocy, makes one 
liable to imposition, and calls aloud for the 
aid of a court of equity. Story, Eq. Jur. §§ 
237, 238; Willis v. Jernegan, 2 Atk. 251; 
Huguenin v. Baseley, 14 Ves. 273, 290. Nor 
does he appear to liave been a man rash in 
character, or inexperienced in business; and 
the difficulty in the outset, under these facts, 
Is to find any reason for this catastrophe, ex- 
cept in some fraud practised upon him in 
malting the contract. Many circumstances 
in the transaction, whose truth is admitted, 
were calculated to mislead a common ob- 
server, such as the first interview seeming to 
be accidental, and not apparently sought by 
Daniels and Pales; such likewise as "their 
referring him to the officers of the company 
for full information, and not hurrying the 
bargain; such as the reluctance of Daniels 
to exchange his stock for the farm at so 
high a price; and the respectability of the 
president and treasurer and the agent at Dur- 
ham, and the geologist who certified; with 
the large number of persons employed, and 
the important contracts said to be negotiat- 
ing, or made, by a company apparently au- 
thorized by law and duly organized, and 
with so much capital represented to have 
been fairly paid in. But, amidst all this 
plausible exterior, it was a fact that the per- 
son introducing him to Daniels and Pales 
was a brother-in-law of one of them; and 
that the brother of that person was an own- 
er of some of the stock, as is disclosed since 
his death. Yet neither of these circumstan- 
ces appear to have been known to Warner. 
That the company was incorporated so as 
to appear larger and more imposing than it 
really was, by including in the charter sev- 
eral persons, not original purchasers of the 
quarry, nor owners of any of its stock; that 
it was organized, if at all, by those original 
purchasers; and its stock at first appears to 
have been entirely theirs, rather than belong- 
ing to others in some considerable amount at 
that time. That it thus converted the appar- 
ent sale of the quarry for §53,000 to others, 
merely into a real sale to themselves alone, — 
at first in a corporate capacity, by themselves 
in an individual capacity, and, in this way, 



they charged other stockholders who should 
afterwards buy in, the enormous difference 
between that sum and the seven or eight 
thousand dollars only, which was the original 
cost of the whole and the improvements. 
That, beside some of this being not disclosed 
fully to Warner^ so far as any evidence is put 
in, the president and secretary were not pro- 
prietors of the stock originally, nor acquaint- 
ed intimately with its concerns, nor was the 
agent, Bates; and the former had been in- 
duced to officiate in their stations under flat- 
tering assurances, which all failed, and for 
stock chiefly given to them for services, and 
which peculiar situation of theirs tended di- 
rectly to mislead those confiding in their gen- 
eral respectability and judgment, as mem- 
bers and purchasers of stock in the ordinary 
manner. That, Jnstead of a large amount of 
capital having ever been paid in with mon- 
ey, as was represented, the treasurer swears 
he never received in that way over one hun^ 
dred dollars; and, from the exhibits in the 
case, not over a thousand was probably at 
any time so paid; an important fact, un- 
known to Warner, for aught which appears, 
and contrary to the distinct averments in 
Pales' answer. That the original proprietors 
of the quarry, as members of the company, or 
creditors of it, were still interested in all the 
stock, except two hundred and thirty shares, 
out of two thousand of the old emission, and 
two hundred and forty out of eight thousand 
of the new emission, instead of the new own- 
ers being numerous, and to a large amount, 
as Warner probably supposed; that inquiries 
of officers, who owned nothing, or only a few 
shares given to them for their services, and 
knew little about the company, were not like- 
ly to be very useful, but rather to mislead, as 
their information must have been chiefly ob- 
tained from parties deeply interested to make 
sales; that the geologist who reported on the 
quarry, did so before it had been much open- 
ed or worked, and had been induced by Pales 
to leave out the important facts of there be- 
ing much more granite in the immediate 
neighborhood of this; and that every owner 
of the stock, and especially the original pur- 
chasers of tile quariy, among whom was 
Pales, had a strong motive and interest, to 
the extent in all of near $50,000, in getting- 
new owners of shares. 

It is further manifest, that Daniels' repre- 
sentation of a number of persons in Newport 
having bought into the company, and which 
he admits he made, and which was calculat- 
ed to have much influence on a purchaser, 
was unfounded. It is not supported by any 
proof; and the statements by him and Pales, 
as to the company being duly organized, 
which goes to the essence of the validity of 
the shares, and of the purchase of the quarry^ 
and is denied in the bill, do not appear to be 
sustained from the records,— the evidence 
proper for that purpose, in an issue like this, 
though they are by the oath of one of its 
officers, who aided to organize it. All this 
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evidence on record, if existing, is in posses- 
sion of the respondents, and is the best and 
suitable evidence of such a fact. Denning v. 
Roome, 6 Wend. 651, 656; Owings v. Speed, 
5 AYheat. [18 IT. S.] 420. It is also the suita- 
ble evidence to prove not only the organiza- 
tion, but the authority to buy the quarry, 
and execute the notes, issue the shares, and 
other material proceedings of the corpora- 
tion. Rex V. Mothersell, 1 Strange, 93. This, 
and not the incompetency of the owners of 
the quarry to pass a title to a corporation, 
if duly organized and composed, chiefly or 
only of themselves as members, is the ground 
on which this part of the case is very defect- 
ive, and leads to a strong presumption that 
radical objections exist to the regularity of 
the proceedings of the company in these im- 
portant matters. It is charged in the bill, 
that the company was fictitious, and hence 
this point becomes material. But I should 
hesitate to decide the case on this objection 
-alone, as the error may be one that could 
be removed by further evidence, and may 
have happened from an impression that it 
was the duly of the complainant to put in 
the record, or that the oath of the clerk was 
sufficient evidence to show the original or- 
ganization, and the charter and acts done un- 
der it, as may suffice under different issues, 
and when the question is an incidental one. 
3 Mete. (Mass.) 133; Id. 282; 7 Mete. (Mass.) 
592. 

But, finally, it is manifest, further, that sev- 
ei-al misrepresentations very material, and cal- 
culated to mislead Warner, were made by both 
of the respondents. Thus, the statements which 
are admitted to have been made by both Dan- 
iels and Fales of the successful operations, then 
going on, viz., on the 19th of Novembei', 1S3(>, 
under the agent, Bates, and of the valuable 
contract which hajd been made, and was ful- 
filling at Portsmouth, and which were calcu- 
lated to be very influential with Warner, or any 
other pui'chaser, and to be much relied on by 
them, as it was testing by experiment what was 
before theoretical as to the goodness and value 
of the quarry, were utterly unfounded, and 
known to be so to Fales, if not to Daniels. 
These were assurances not only relied on proba- 
bly, but were material, distinct, not vague, and 
such as were proper to be relied on. Trower v. 
Newcome, 3 Mer. TOi; Scott v. Hanson, 1 Sim. 
13, They were the most important representa- 
tions, next to the legal existence or continuance 
of the company itself, which could be made; 
and by Fales' avm letter of October 5, to the 
agent at Durham, as well as by the agent's tes- 
timony, they were, not only then, on the 19tli 
of November, known to be false, by Fales; but 
Fales, as early as the 5th of October, m-ged the 
agent to keep the truth concealed from tlie pub- 
lic, lest it might injm-e the value of the prop- 
erty. On this account Warner had not the 
means of detecting the gi'oundlessness of those 
misrepresentations. The agent left Diffham en- 
tirely, about the 1st of November, and went 
to New York for the company; and he left their 



employment the last of November. Daniels 
joined with Fales, or was principal, in aU these 
last unfounded assertions, calculated to deceive 
Warner in most Important particulars. He hai 
opportunities to know, and must be presumed 
to know, if this be necessary to charge him, 
that some of them were entirely groundless, and 
especially that one, made by him alone, con- 
cerning a large number of persons at Newport 
having bought into the company. These, then, 
vitiate the transaction as representations untrue, 
on material points; and, if unti'ue by mistake, 
still vitiating as much by such a mistake in 
material matters as if there was a fraudulent 
design. Daniel v. Mitchell [Case No. 3,502], 
So it is the better opinion, that whether Dan- 
iels hhnself knew these accounts to be false or 
not, is immaterial, if they were false and in- 
fluential, 1 Stoiy, Eq. Jur. § 193; Ainslle v. 
Jledlycott, 9 Yes. 13, 21; Graves v. White, 
Freem. 57; Peai-son v. Morgan, 2 Brown, Oh. 
3SS; Shaclcelford v. Hendley, 1 A. K. Marsh. 
500. So if Daniels him'self had not made some 
of these false representations, but was present 
when Fales made them, and was benefited by 
them, it vitiates the transaction. McMeeldn 
V. Edmonds, 1 Hill, Eq. 2SS, 293; 1 Grant, Ch. 
267. He adopts the contract, and these were a 
part of it—some of the res gestee. He cannot 
talie part and repudiate part, when the other 
contractor acts on the whole. The Portsmouth 
contract with the government, which Daniels 
admits he stated to Warner, in exhibiting the 
extejit of their business and prospects, on No- 
vember 19th, had also been obliged to be aban- 
doned or ti-ansferred, at a loss of five hundi*ed 
dollars, as early as October, from the unfitness 
of the stone to fulfil it. But this last fact 
seems to have been entirelj' concealed or sup- 
pressed; and suppressio verl is as bad as sug- 
gestio falsi; and it here related to a paiticulai' 
highly important in respect to the prospective 
value of the shares and the quarry. It was a 
fact, likewise, more within his own knowledge, 
and which it was his duty to disclose. Stoi-y, 
Eq. Jur. §§ 147, 197; 2 Kent, Comm. 484. 

The agent employed, Colonel Bates, whose 
character is admitted to have been high, and to 
commend any business in which he was en- 
gaged, Avas spoken of to Warner, and his higli 
salary as an evidence of the extent of their 
business; but the important facts were sup- 
pressed, not only that he had reported against 
the goodness of the quany, but their inabilitj', 
on that account, to fulfil the Portsmouth con- 
tract, and their failm'e to supply him his own 
salaiy, or with means for working the quarrj' 
further. So Dr. Jackson's report was printed 
and distributed, and a copy delivered to War- 
ner; but the fact concealed that Fales had re- 
quested him to strike out what was said of otli- 
er granite quarries near. These were extensive, 
and that fact, if known, would of course tend 
to diminish the value of theu's. It is difficult, 
also, to see why Daniels should be so anxious 
to sell more of his stock to Whiting, as well as 
pay Warner only in this stocic, if, as he repre- 
sented, it was at par value in Boston; if the 
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quany was litely to yield a dividend in tlie 
spring, of seven per cent, if it was tlie best 
stock in tlie market, or if it was wortli dollar 
for dollar; all of wliicU considerations lie urged 
on Wliiting, in November, 1S36, -when Warner 
was present. His declarations about a week 
after, in trying to sell a note to Whiting, against 
the company, were of a like Chai-acter, and 
hardly to be explained on any honest hypothe- 
sis. For he averred, that the company "would 
cash a demand against them at any time;" 
when, if true, why was he so anxious to sell 
the note? And why had Bates, the agent, been 
obliged to stop work in part for want of funds? 
And why had not the five hundred dollars been 
paid for the loss on the Portsmouth contract? 
And why had not the numerous other dehts, 
and especially the original mortgage, been paid? 
And, if true, how were the means obtained, 
when only from one hundi'ed or one thousand 
dollars, to the utmost, had ever been paid in 
by the stockholders? This last tallc with Whit- 
ing is competent evidence (Bradley v. Chase, 22 
:Me. 511), beuig on a subject of a kindred char- 
acter, near the time of the transaction in ques- 
tion, and illustrating his intention. Wood v. U. 
S., 16 Pet. [41 U. S.] 342, 360; [IT. S. v. Wood] 
14 Pet. [39 U. S.] 430; 1 Starkie, Ev. 64; 2 
Starkie, Ev. 220; 1 Phil. Ev. (Cow. Ed.) 179; 
2 Id. 452, 463; 4 Bos. & P. 92; 7 Bing. 043. 
The entire worthlessness of the shares soon 
became apparent to those officers who had been 
duped, as well as to several others. The whole 
estate, including the quarry, which had been 
mortgaged, was foreclosed, and went merely 
to pay the balance of the small amount of the 
original pm-chase-money. The tools, stone, &e., 
remaining, were attached to secure other debts; 
and the original purchasers of the quany, hav- 
ing most of the stock of their coiporation left 
on their own hands, became bankrupts, like 
Fales. Instead of $40,000 having been paid in 
on the shares, as Daniels alleges, the only re- 
ceipts in money satisfactorily proved, were only 
from a hundred to a thousand dollars, but a 
drop in the bucket to their expenses; and the 
company thus, for aught which appears, ceased 
to have legal existence, or credit, or property, 
and exploded, as one of the worst among the 
thousand bubbles in the speculating mania of 
that period. Often an entire failure of consid- 
eration in the receipt of what is mere moon- 
shine, is sufficient to rescind a contract. Teriy 
V. Breek, 1 Grant, Ch. 367; Chesterfield v. 
Janssen, 2 Yes. Sr. 155; Dyer v. Rich, 1 Mete. 
(Mass.) 180, 192. It shocks the conscience on 
the face of the transaction, and is sometimes 
plenary evidence of fraud. But mere inade- 
quacy of consideration may honestly occur, and 
often raises no certain presumption of deceit (1 
Stoiy, Eq. Jur. §§ 244r-246), as the difference 
may be small, or, if large, occurring from other 
causes than fraud, and more especially is this 
the case in speculating times like those of 
1836 (Blachford v. Christian, 1 Knapp, 73, 
77; 1 Brown, Ch. 558, 560. It is not, per se, 
fraud. Griffith y. Spratley, 1 Cox, Ch. 383; 
Low v. Barchard, 8 Veg-. 133; 3 Ves. & B. 180). 



To charge such a loss on an innocent purchaser 

01 its shares, rather than on its projectors and. 
early owners, would seem inequitable, if the 
cojiti-act had not been carried into effect; but 
even after that, if it turns out to have been, 
carried into effect by fraudulent representa- 
tions and falsehoods, on points very material 
(Smith V. Eichards, 13 Pet. [38 U. S.] 26, 37), 
it would be derogatory to courts of equity and 
justice, if they could not, and did not lend re- 
lief. Attwood V. Smah, 6 Clark & F. 232; 2 
Ridg- App. 397; Jackson v. Ashton, 11 Pet. 
[36 U. S.] 229; Osgood v. Franldin, 2 Johns. 
Ch. 1, 23; White v. Damon, 7 Ves. 30; 18 Yes. 
335. 

The points here, where misrepresentation oc- 
curred, were manifestly material, as they should 
be, to present a ground for our interference- 
Phillips V. Duke of Bucks, 1 Yern. 227. Nor is- 
this a case of clear and sufficient redress at 
law. The aid of a court of chancery was in- 
dispensable to obtain the discoveiy of most of 
the important facts in the case; and hence an 
application for relief ha-e can well be sustained 
on, and in connection T\ith that discoveiy, not- 
withstanding the 16th section of the judiciary 
act of the United States, requiring us to refuse 
aid in chancery when it can be obtained as- 
fully at law. 

I do not find it nect-^sary to consider sev- 
eral other matters, pi-essed at the heai'ing, ox' 
if not pressed, disclosed in the pleadings and 
evidence. These, to which I have referred, 
rest on facts admitted, or clearly proved for 
the complainant, and not disproved on the part 
of the respondents by proper evidence. These 
also give the ease a direction that seems to ac- 
cord with the broad face of the whole transac- 
tion. They wih work no injustice to any one,, 
as the result will be merely to place the par- 
ties in statu quo, as they stood before Novem- 
ber 19th, A. D. 1836. 

The only remaining objection is the length 
of time that has since elapsed. But it ap- 
pears that steps have been taken to obtain this 
relief, since 1840. That the complainant was 
induced to believe for some years that the re- 
vulsions in the times were the cause of the 
works not going on; that till about 1840 he 
was not aware he possessed a remedy in chan- 
cery; and that the shares and the farm have 
not been affected by the delay since, so as to 
render a rescinding of the contract either im- 
practicable or inconvenient. The value of nei- 
ther appears to have materially changed since, 
which when happening, sometimes constitutes 
an objection. ilcNeil v. Magee [Case No. 8,- 
915]; [Pratt v. Carroll], 8 Cranch [12 U. S.] 
471; S Clark & F. 650. Length of time unex- 
plained may sometimes be a bar short of the 
statute of limitations; but if fraud exists, or 
the delay is accounted for, it is no bar. See 

2 Schoales & L. 629; 17 Yes. 99; 7 Johns. 
Oh. 90; Ang. Lim,; Hough v. Richardson, be- 
fore referred to, and Yigers v. Pike, 8 Clark 
& F. "562; Sanborn v. Stetson [Case No. 12,- 
291] ; [Bowman v. Wathen], 1 How. [42 XJ. S.] 
192. So it will not be a bar by analogj' to 
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the statute, as to lengtli of time, if such, a 
course would work injustice. 1 Stoiy, Eq. 
Jul'. § 64a; 1 Johns. Oh. 316; 2 Ves. Jr. 571; 
1 AUs. 493; 10 Ves. 466, 467; 12 Ves. 266, 374; 
1 Ves. Jr. 374; 14 Ves. 91; Cooper, Ch. 204; 
20 Johns. 58, &c. 

If either party cannot restore the property 
in gooa condition, that may be good ground 
for not rescinding; but, at the same time, 
damages can be and should be given Instead 
of rescinding, if necessary to enforce what is 
just, and the case is properly in chancery. 
Thus, if the inability to restore happens by 
the eom-se of the complainant, it should not 
prejudice him in getting some tind of relief, if 
he was not then a^^-are of the fraud. 3 Litt. 
(Ky.) 365. But if damages alone are sought, 
and alone can be given, and the fraud related 
to personal property, the rdief is usually at 
law. Eussell v. Clai-ic, 7 Cranch [11 U. S.] 84. 
Though some cases hold otherwise, even there. 
Evans v. Bieknell, 6 Ves. 182; Bacon v. Bron- 
son, 7 Johns. Oh. 194, 201; 1 Story, Eq. Jur. 
^ 184, etc. But it could not be held othei-wise 
in the United States courts, under the clause 
in the judiciary act before referred to, if the 
remedy at law be complete, since then, it is 
provided, resort shall be had to law, rather 
than equity. 

In cases of fraud in the sale of real estate, 
as here, when a court of equity can set aside 
the sale, and a court of law cannot, the juris- 
diction of the former is usually held to be 
clear. 1 Bibb, 244; 1 Story, Eq. Jur. § 184 
et seq.; 2 Story, Eq. Jur. §§ 798, 799, et seq.; 
Hepburn v. Dunlop, 1 Wheat. [14 U. S.] 197. 
So the jurisdiction in equity is clear, where a 
discovery is sought as here. Gaines v. Chew, 
2 How. [43 U. S.] 619. In relation to the sale 
in this case, then, let it be rescinded, and the 
shares conveyed by Warner to Daniels, and the 
farm by Daniels to Warner, and a master be 
appointed to report the amount of rents and 
waste (after deducting permanent improve- 
ments) that, in the mean, time, should be al- 
lowed to Warner by Daniels. 1 Bibb, 244; 
Daniel v. Mitchell [supra]. 

It appears, I think, from Hie printed case, 
that when it was made up, Daniels still owned, 
and was in a situation to reconvey, the farm, 
and that Warner, though the shares stood in 
his son's name as owner, still probably could 
control and reconvey them. Should such still 
be the case, it can be closed, as just directed, 
without any complexity, or resort to any esti- 
mate of damages, on the master's reportmg. 
But if the condition of either party should be 
materially altered in this respect, it will be 
proper to provide for it, if the power and right 
to do so exist in this court. Some eases hold, 
that if either party, pending the proceedings, 
sells the property, so that he cannot reconvey, 
damages alone should be given, though not in 
other cases. Todd v. Gee, 17 Ves. 273; Den- 
ton V. Stewart, 1 Cox, Ch. 258, But some au- 
thorities hold, that in all cases, where the ju- 
risdiction ha equity has once attached clearly 
to the case, damages alone may be given, when- 



ever reasonable, and may be estimated, either 
by a master in chanceiy, or on an issue quan- 
tum damnifieatus to a jury. See eases cited in 
2 Story, Eq. Jur. g§ 794-799; [Pratt v. Law] 
9 Craneh [13 U. S.] 493; 1 P. Wms. 570; 4 
Ves. 497; 3 Atk. 512. 

If, conti-ary to expectation, then, neither the 
land nor the shares can be reconveyed, the 
master can hereafter examine and report the 
damages done to Warner by the misrepresenta- 
tions of Daniels and Pales, and a decree be 
entered against them for the amount. If tiie 
farm can be reconveyed, and not the shares, 
the former can be done, and the net income 
ascertained and paid as before directed,— the 
value of the shares, if any thing, in December, 
1836, and interest since being reported by a 
master, and deducted therefrom. In rescind- 
ing a contract, it seems reasonable to adopt a 
rule like that in enforcing a specific perfonn- 
ance, which is, to go as far as you can, pro 
tanto, and give proportionate damages for the 
residue. 2 Stoiy, Eq. Jur. § 779; McKay v. 
CaiThigton [Case No. 8,841]; 1 Ponb. Eq. bk. 
1, c. 1, § 8; [Hepburn v. Dunlop] 1 "^Tieat. [14 
U. S.] 197; Faton v. Rogers, 1 Ves. & B. 351. 
Should the facts, therefore, require more than 
what has first been proposed by mutual recon- 
veyances, I am prepared to go further accord- 
ing to what seems to me to be sound principle, 
sustained by several precedents, in addition to 
what has already been cited. 

The parties in this ease come here for dis- 
covery and relief, and have obtained the for- 
mer, when it could not be had in a court of 
law; and, in order to make the redress per- 
fect, if third persons have since become inter- 
ested in the property, so that the fraudulent 
sale cannot be set aside, and a reconveyance 
made of the whole, the relief for damages be- 
comes necessary and proper, either in part or 
in full, A court of equity may relieve as to 
part of land or contract, if the fraud does not 
reach the whole. It will go to the extent of 
the injury. Dunlap v. Stetson [Case No. 4,- 
164]. Thus in Pratt v. Law, 9 Cranch [13 U. 
S.] 494, in a bill in equity, where a contract 
has been pai-tly performed, and the rest, that 
is, other lots, cannot be conveyed specifically, 
because sold, &c., the court can make an issue 
quantum damnifieatus, and decree the amount, 
or, without it, make the paitj' pay the ratio 
of the price given for all, which the deficiency 
of lots bears to all. So in Woodcock v. Ben- 
net, 1 Cow. 711, in a prayer for a specific 
performance, it was held that the court may 
refer it to a master to assess the damages, 
and not dismiss the bill, because they cannot 
enforce a specific perfoi-mance, tlie land hav- 
ing been conveyed away. 1 Fonb. Eq. 38, in 
y, and 165, in b; 3 Atk. 512-517; 1 P. Wms. 
570; Colt V, Nettervill, 2 P. Wms, 304; Den- 
ton V. Stewart, 1 Oox, Ch. 258; Greenaway v, 
Adams, 12 Ves. 401. 

The bill, then, must be dismissed as to E. 
Fales and Scott, and a final decree entered 
agamst Joseph Fales and Daniels, on the prin- 
ciples above set out, and with costs. 
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14 Blatchf. 311; 1 3 Wkly. Law Gaz. 246.] 

Circuit Court, S. D. New York. Marcli 17, 
1859. 

B.EMOVAI, OF Causes— AcTiox agaijtst Postmaster 
— Revenoe a^d Post-Office Laws. 

1. The post-office laws of the United States 
are "revenue laws," within the meaning of sec- 
tion 3 of the act of congress of March 2, 1833 
(4 Stat. 633), providing for the removal into a 
circuit court of the United States, from a state 
court, of a suit brought against a person for 
an act done under the revenue laws of the 
United States, or under color thereof. 

[Distinguished in U. S. t. Norton, 91 U. S. 
569. Approved in U. S. v. James, Case 
No. 15,464; Eaton y. Calhoun, 15 Fed. 157.] 

2. An action brought in a state court against 
a postmaster, for an alleged wrongful 'refusal 
to deliver a letter to the plaintiff, is removable 
into, the circuit court of tie United States, un- 
der that act. 

This was an action originally brought against 
the postmaster of the United States for the 
city of New York, in the supreme court of the 
state of New York, for an alleged wrongful re- 
fusal to deliver certain letters to the plaintiff 
£James W. Warner]. The defendant [Isaac 
V. Fowler] set up that, in so refusing, he was 
acting under color of the laws of the United 
States in relation to the post-office department, 
and took the proper steps, under section 3 of 
the act of congress of March 2, 1833 (4 Stat. 
033), to remove the cause into this court, claim- 
ing that the act for which lie was sued was 
done by him under the revenue laws of the 
United States, and under color thereof, and in 
pursuance of a right given to him by those 
laws. It is provided by said 3d section, that 
when a suit or prosecution shall be commenced 
in a court of any state, against any officer of 
the United States or other person, for or on 
account of any act done imder the revenuelaws 
of the United States, or under color thereof, or 
for or on account of any right, authority, or 
title set up or claimed by such officer or other 
person, under any such law of the United 
States, it shall be lawful for the defendant, at 
any time before trial, upon a petition to the 
circuit court of the United Stdtes in and for the 
district in which the defendant shall have been 
served, with process, setting forth the nature 
of the suit, and verifying the petition by affida- 
vit, together with a certificate, signed by an 
attorney or counsellor at law of some court of 
record of the state in which the suit shall have 
been commenced, or of the United States, set- 
ting forth that, as counsel for the petitioner, 
lie has examined the proceedmgs against him, 
and has carefully inquired mto the matters set 
forth in the petition, and that he believes the 
same to be true, and, upon presenting the 
same to tlje said circuit court, if in session, and, 
if not, to the clerk thereof, at his offlcp, the said 
cause shall thereupon be entered on the docket 
of said circuit court, and be thereafter pro- 

1 [Reported by Hon, Samuel Blatchford, Dis- 
trict .Tudge, and here reprinted by permission.] 
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ceeded in as a cause originally commenced in 
that court. And it is made the duty of the 
clerk of such drcuit court, if the suit was com- 
menced in the state court by summons, to is- 
sue a writ of certiorari to the state court, re- 
quiring such com-t to send to the circuit court 
the record and proceedings in the cause, and, 
if it was commenced by capias, the derk is 
directed to issue a Habeas corpus cum causa, 
a duplicate of which shall be delivered to the 
derk of the state court, or left at bis office by 
the marshal, or by some person duly author- 
ized; and, thereupon it is made the duty of 
the state court to stay all further proceeduigs 
in such cause, and, the said suit, upon delivery 
of such process to the clerk of the state court, 
or leaving the same at his office, shall be 
deemed and taken to be removed to the circuit 
court, and further proceedings in the state 
court shall be wholly null and void. The plain- 
tifC now moved to have the cause remanded to 
the state court, and to have all the proceedings 
for its removal into this court vacated, on the 
ground that the post-office laws of the United 
States were not revenue laws of the United 
States, within the meaning of those terms, as 
used in said 3d section. 

Welcome R, Beebe, for plaintiff. 
Theodore Sedgwick, Dist. Atty., for defend; 
ant. 

INGERSOLL, District Judge. The revenue 
of the state is the produce of taxes, excise, cus- 
toms, and duties, which it collects and receives 
hito tlje treasury for public use. It is the in- 
come which it receives to enable it to perform 
its proper functions. And laws relating to the 
revenue, or revenue laws, are such laws as are 
enacted in reference to such income, such as 
give rules as to the mode of its collection, and 
as to the manner in which the officials employ- 
ed in such collections shall conduct. All taxes 
which are imposed by the state, whether such 
taxes be direct or indirect, are, when collected, 
the revenue of the state. They are its income. 
As they are the revenue of the state, all laws 
regulating such taxes and giving such rules 
for tbeir collection are taxes relating to the 
revenue. The duty paid for the can-iage of 
letters by tbe agency of government is at times 
a most important branch of the public revenue, 
and the laws relating to the same are of the 
greatest importance to the revenue. From this 
duty the government, in time of "war, or at any 
time when, from any cause, the iucome from 
customs is materially impaired and cannot be 
increased^, derives an essential part of its rev- 
enue. Duties or taxes collected under the tar- 
iff laws of the United States, upon the importa- 
tion of foreign goods into the coimtry, are the 
revenue of the state; and the laws regulating 
the collection of such duties or taxes, and pre- 
scribing rules to officials employed in sudi col- 
lection, are laws relating to the revenue. This 
is conceded. But such duties or taxes are no 
more the revenue of the state than are the du- 
ties or taxes collected under the post-office 
laws of the United States, for the can*iage of 
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letters in the public mails, the revenue of the 
state. And the laws regulating the collection 
of duties or taxes upon the importation of for- 
eign goods into the country, and prescribing 
rules for the government of officials in the col- 
lection of such duties or taxes, are no more 
laws relating to the revenue than are the laws 
which regulate the mode of collecting duties or 
taxes for the carriage of letters m the public 
mails, or which prescribe rules for the conduct 
of officials in the collection of such duties or 
taxes for such carriage. 

One of the earliest post-office acts, that of 
Pebi-uary , 20th, 1792, in the 28th section (1 
Stat. 239), speaks of the "siurplus revenue of 
the general post-office." The act of May 8, 
1794, section 2 (1 Stat 357), speaks of the in- 
come from the post-office establishment as "the 
revenue thence arising." The act of March 3, 
1S25, section 1 (4 Stat. 102), directs the pay- 
ment of the expenses of the post-office depart- 
ment in "the collection of the revenue" of the 
office, from such revenue. The act of July 2, 
1836, section 1 (5 Stat, 80), directs that the rev- 
enues arising in the post-office department shall 
be paid into the treasmy of the United States. 
The act of congress of the 31st of May, 18M 
(5 Stat. G58), provides that final judgments in 
any eh:cuit court of the United States, in any 
civil action brought by the United States for 
the enforcement of the revenue laws of the 
United States, may be re-examined, and re- 
versed or affirmed, in the supreme court of the 
United States, upon wx-it of error, without re- 
gard to the sum in controversy. In the case 
of U. S. V. Bromley, 12 How. [53 U. S.] 88, 
which was an action of debt founded upon the 
10th section of the post-office law of March 3, 
1845 (5 Stat. 736), it was held that such post- 
office law was a revenue law of the United 
States. An act done under it would, then, 
be an act done "under the revenue laws of the 
United States, or under color thereof." 

With this view of the case, it must be held 
that it was properly removed from the supreme 
court of the state into this court, and that the 
motion to remand it must be denied. 
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WARNER V. GOODYEAR. 

[Mac.A. Pat. Cas. 60; Cranch, Pat. Dee. 125.] 

Circuit Court, District of Columbia. Julv 17, 
1846. 

Patents — Intehferbnces — STiPutATrgs as to 
Evidence — Evidexce op Pkiokitv. 

[1. An agreement that all testimony taken 
before certain named commissioners before a 
given date "shall be heard and considered by 
the commissioner of patents whether the same 
be filed before the 12th of January instant or 
not," operates as a waiver of objections to the 
<'ompetency of the witnesses.] 

[2. Proof that one claiming to be the inventor 
of a combination was the' first to make a ma- 
chine embodying the same is prima facie evi- 
dence that he invented it; but this proof is re- 
butted by the fact that while so doing he was 
working for an employer at his trade of ma- 



chinist; that he did not claim to he the in- 
ventor until long after his alleged invention, 
but allowed his employer to apply for a patent 
without objection, and did not himself make- 
apphcation for over 18 months after his sup- 
posed invention, and nearly 6 months after his 
employer had obtained a patent.] 
[Cited in Burlew v. O'Keil, Case No. 2,167.] 

[This was an appeal by Solomon C. Warner 
from a decision of the commissioner of pat- 
ents in interference proceedings, awarding a 
patent to Charles Goodyear for a machine for 
manufacturing corrugated or shirred India 
rubber goods.] 

Edgar S. Van Winkle, for appellant. 
William Indran, for appellee. 

CRAXCH, Chief Judge. Appeal from the- 
decision of the commissioner of patents re- 
fusing a patent to S. O. Warner for combin- 
ing with metallic calender rollers an elastic 
endless apron and a sti-etching-f rame, for man- 
ufacturing corrugated or shirred India-rubber 
goods. The only material point involved in 
the reasons of appeal, and to which my revi- 
sion must be limited, is whether Solomon C. 
Warner was the first inventor of that com- 
bination (which is the same combination for 
which Charles Goodyear obtiiined a patent on 
the 9th of March, 1844 [No. 3,461], upon a 
specification dated July 24, 1843, more than 
fifteen months before the application of Solo- 
mon C. Warner); for if he was not the first 
inventor, it is immaterial to this cause who 
was. Upon this point the commissioner of 
patents had decided that he was not the first 
inventor; and upon his appeal from that de- 
cision the question is now brought before me, 
and must be decided according to the evi- 
dence produced before the commissioner and 
now laid before me. That a patentable im- 
provement in the manufacture of cornigated 
or shirred India-rubber goods by maehineiy 
has been invented, is admitted by both par- 
ties; and in order to ascertain who was the 
inventor, it seems to be necessary, first, to 
ascertain in what this patentable improve- 
ment consists. It does not consist in the 
whole machine, nor in any particular part of 
it, for neither the whole nor any part of it is 
new. The invention consists only of a new 
combination of some known mechanical prin- 
ciples or powers. The calenders, the rollers, 
the endless apron, and the stretching-frame 
are all old instnunents, and as such cannot be 
patented; but when a certain particular com- 
bination of them produces a new and useful 
effect in the manufacture, that combination 
becomes the lawful subject of a patent. War- 
ner's specification says that what he claims 
as new is the combining with the metallic 
calender rollers an elastic endless apron and 
a stretching-frame. Goodyear's specification 
is in the same words, omitting the word "me- 
tallic." The question, then, is, was Solomon 
C. Warner the first inventor of that combi- 
nation? A vast deal of testimony has been 
taken; much of it is immaterial. The coun- 
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sel for the claimant objects to some of Mr. 
Goodyear's witnesses as incompetent *by rea- 
son of tlieJr interest. But there is an agree- 
ment signed by tlie counsel of, the parties, 
dated January 9, 1846, "that all testimony 

taken before Goodyear, Esq., U. S. 

Commissioner, and Metcalf, Esq., U. S. 

Commissioner, up to and during the 9th of 
January, 1846, shall be heard and considered 
by the commissioner of patents whether the 
same be filed before the 12th of January in- 
stant or not; rights reserved -as to all other 
testimony taken after this date." All the tes- 
timony to which the objection relates was 
taken before those commissioners, or one of 
them, and before oi; during the 9th of Jan- 
uary, 1846. This agreement seems to me to 
be a waiver of the objection to the compe- 
tency of the witnesses whose testimony is 
thus agreed to be heard and considered. The 
objection, however, may go to their credit 
and. have its due right. The principle evi- 
dence in favor of Solomon C. Warner is the 
inference drawn from the fact that he made 
the machine which contains the combination 
for which he desires to obtain a patent. This 
is prima facie evidence that he was the first 
Inventor of that combination. This infer- 
ence, however, is rebutted by the fact that in 
making that machine he was working at his 
trade as a machinist in the employment and 
for the benefit of Mr. Goodyear for wages; 
that he did not claim to be- the inventor of 
that combination for a long time after his 
supposed Invention, but stood by and saw Mr. 
Goodyear apply for and obtain a patent for 
it without objection; and did not apply for 
a patent for it as his own invention until the 
4th of November, 1844, more than eighteen 
months after his supposed invention, and 
nearly six months after Goodyear had ob- 
tained his patent for the same invention, and 
not till Norton & Lawrence had agreed to 
secure him against all costs and expenses to 
be incurred in procuring the patent. Those 
facta seem to me to rebut the inference 
drawn from the fact that Mr. Warner was 
the fabricator of the machine which contains 
the combination. The greater part of the 
testimony produced by him is to prove the 
fact tliat he built the machine. The presump- 
tion, from the fact that Warner made the 
machine for Goodyear at his request, for his 
benefit, and at his expense, is that it was 
made according to his directions; and the 
burden of proof is then on Warner to show 
that the machine was not according to his 
directions. By a careful examination of the 
testimony, I am satisfied that in the fall of 
1S42 Mr. Charles Goodyear made several ex- 
periments combining the principle of the cal- 
enders, the stretching-frame, and the elastic 
apron passing through the calenders with the 
cloth intended to be corrugated, a,nd ascer- 
tained that a machine combining these prin- 
ciples, If properly made, would effect the ob- 
ject he had m view, viz., the shirring of India- 
rubber goods .by machmeiy. This combina- 
29FED.CAS.— 17 



tion, the effect of which Mr. Goodyear had 
thus ascertained, was reduced to practice by 
the machine built by Solomon C. Warner, at 
the request or by the order and at the ex- 
pense of Mr. Goodyear; so that it was in fact 
Mr. Goodyear, and not Mr. Warner, who re- 
. duced the invention to practice. Whether the 
apron shall be an endless or a straight apron, 
does not affect the principle. The object was 
to have an elastic matter pass through the 
calenders- with the cloth intended to be cor- 
rugated. The one way does the work better 
than the other, but neither of these effects the 
object intended. Mr. Goodyear's invention or 
discovery was in 1842. Mr. Warner claims 
only from the spring of 1843. Without decid- 
ing, therefore, the question whether or not 
Mr. Solomon C. Warner received his instruc- 
tion from Mr. Goodyear or from Mr. Emory 
Kider, or from any one else, I am of opinion 
from the evidence that Mr. Solomon C War- 
ner was not the first inventor of the combi- 
nation for which he asks to obtain a patent. 

[For other cases involving this patent, see Ex 
parte Robinson, Case No. 11,932; Gardner v. 
Goodyear Dental Vulcanite Co., 21 U. S. (Lawy. 
Ed.) 141; Goodyear v. Carey, Case No. 5,562; 
Bay V. Stellman, Id. 3,690; Goodyear v. Day, 
Id. 5,568.] 
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WARNER et ux. v. HOWELL et ux. 

[3 Wash. 0. C. 12.] i 

Circuit Court, D. Pennsylvania. April Term, 
1811. 

ExEODTiox-OF Powers — Whex Valid, 

1. Where, in a will, a power has been given, 
and there has been a complete execution of it, 
and something added which is improper, and in- 
consistent with the purpose of me power, tJie 
execution is good, and tiie excess is void. 

2. Aliter, if the boundaries between the ex- 
cess and the execution, are not distinguishable. 

3. Courts always lean in favour of the execu- 
tion of the power, if it can be supported, even 
if- it should disappoint the person executing the 
power. 

[Cited m brief in Sturgeon v. Ely, 6 Pa. St 
408.] 

Samuel Howell, by will, devised as fol- 
lows:— "I give- and bequeath to ihy grand- 
daughter Elizabeth Douglass, the sum of £4000 
Pennsylvania currency, to be placed out and 
kept at interest by my executors, on good real 
security, and the interest to be paid her an- 
nually till her marriage, when she is to re- 
ceive the principal ^sum; and, in case of her 
death, she shall- have the right by will» to 
bequeath the said sum unfo whichever of my 
grandchildren she shall think proper, but imto 
no other person whatsoever; and in defaxilt of 
such win or disposal, I do bequeath the said 
sum of £4000, to be equally divided between 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr.. 
Esq.] 
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my six grandcliildren, (by name,) and their 
heirs, &c.; provided, that if my said grand- 
daughter Elizabeth Douglass gets married, then 
the said legacy belongs to her and her heirs, 
to dispose of as she may think proper." Eliza- 
beth Douglass, not having been married, duly 
made her last will and testament, and after 
reciting the above devise, proceeds thus, — "ui 
execution of that power, I will and bequeath 
to my dear cousin Elizabeth Howell, who is a 
gi-andehild of my said grandfather Samuel 
Howell, the said sum of £4000; and it is done 
with a dying request and hope, that she will 
give a part of it to my executor; viz. 4500 
dollars, within two months after my decease, 
or as soon as she can get possession of the 
money; which sum of 4500 dollars, is to be 
disposed of as foUows, &c. (and then dis- 
tributes this sum amongst different persons, 
not the granddaughters of Samuel Howell). 
But in case my said cousin Elizabeth Howell, 
shall decline to comply with this request, then, 
and in such case, I will the said £4000 to my 
cousin Elizabeth Stretch, also a grandchild of 
the said Samuel Howell, with a like dyhig 
request, that she will comply with the above 
request made to Elizabeth Howell." The com- 
plainant, Elizabeth, the wife of the other plain- 
tiff, is the devisee and appouitee, named in the 
will of Elizabeth Douglass, by the name of 
Elizabeth Howell. For the plaintiff, it was 
contended, that she is entitled to the whole 
£4000, the appointment to her being good, and 
the condition void. But if the 4500 dollars 
should be considered as a devise over of that 
sum, and not a qualification of the whole sum, 
then, the plaintiff is entitled to the residue 
under the appomtment, and to her proportion 
of the 4500 dollars, as so much undisposed of. 
Cases cited, 2 Term R. 241; Alexander v. 
Alexander, 2 Ves. Sr. 641; Pow. Powers, 346, 
361, 363; 2 Ves. Jr. 336, 356, 698. On the 
other side, it w^s contended, that the whole 
devise is void, because the appointee, to take 
at all, must do so on the terms it is given; 
and, as she cannot do this, then the power is 
not executed. Cited 1 Wils. 224. 

WASHINGTON, Circuit Justice. The rule 
laid down in Alexander y. Alexander [supra], 
as well as hi other cases, is, that where there 
is a complete execution of a power, and some- 
thing ex abundant! added, which is improper, 
the execution is good, and only the excess 
void; otherwise, if there is not a complete 
execution of the power, where the boundaries 
between the excess and execution are not dis- 
tinguishable. To illustrate the rule, the mas- 
ter of the rolls puts the case of the devisee un- 
der the power annexing a condition to the ap- 
pohitment, that the appointee should release 
a debt owing to him, or pay money over, 
where the appointment would be absolute, and 
the condition only void. The rule, with the 
illustration, is decisive of the present case. 
The condition annexed to the devise to Eliza- 
beth Howell, is perfectly distinguishable from 
the devise of the £4000 to her, which is com- 



plete, and consequently, the excess only is void. 
We take the reason of the rule to be this, 
that the appointee xmder the power, takes un- 
der the first devisor, and not under the person 
appointing; and that by naming the person 
intended to take, the power is executed, and 
every thing beyond that which is inconsistent 
with the power, is void. The leaning of the 
court is strongly in favour of the execution of 
the power, if it can be supported, even though 
it should disappoint the intention of the per- 
son executing the power. Of this, there is a 
strong proof in the principal case before men- 
tioned, where the whole interest devised for 
the support of Francis, his wife and children, 
is declared to vest in Francis alone, by supply- 
ing the words "if the wife and children shall 
by law be capable." It was contended, in this 
case, that if the whole devise to Elizabeth 
Howell is not void, still it is to be construed 
as a devise of 4500 dollars to the persons to 
whom it is given by the will of Elizabeth 
Douglass. But there is certamly no ground 
for this. The condition cannot be void, so 
far as it qualifies the devise to Elizabeth How- 
ell, and yet good as a substantive devise to 
those persons of 4500 dollars; more particular- 
ly, as such a construction would be to create 
a devise to persons incapable of taking, for 
the purpose of defeating the execution of the 
power in part, and to leave such part undis- 
posed of. We are therefore of opinion, that 
the plaintiffs are entitled to a decree for the 
whole sum of £4000, with interest. 
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WARNER V. The ILLINOIS. 

[18 Reporter, 11.] i 

Circuit Court, E. D. Pennsylvania. May 5, 
1884. 

ADJiiBALTr—CAERiEU— Delivery. 

1. A mere deposit of goods by a carrier upon 
his own wharf without separating and setting 
them apart from the rest of the cargo and with- 
out acceptance by the consiguee and without a 
reasonable time and opportunity for the re- 
moval of the goods, does not constitute a de- 
livery, and the goods remain at the risk of the 
carrier. 

2. Where a carrier suffers goods of a con- 
signee on being discharged from the vessel to 
become mingled with the rest of the cargo, and 
to be carried off by persons claiming to he en- 
titied to similar goods, he is liable to the own- 
er of the goods carried off, whether by fraud 
or mistake. 

[Appeal from the district court of the United 
States for the Eastern district of Pennsylvania.] 

The' facts appeared as follows: In March, 
1877, sixteen bales of dry Servian goat skins 
were bought for the libellant in London, and 
being marked "W. B. T.,*' and numbered from 
4015 to 4030 inclusive, were delivered at Liv-^r- 
pool to the agent of the steamship Illinois, on 
board of which vessel they were received on 
May 1, 1S77, under a bill of lading, and carried 

1 [Reprinted by permission.] 
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to Philadelphia, where the Illinois arrived on 
Afay SI, 1S77. During the next two days they 
were discharged from .the ship on its own 
wharf, and were mixed up with skins of other 
shippers without any separation of the several 
lots. The consignees or their draymen were 
Allowed to select the skins they claimed as 
theirs, without any control by the agents of 
the ships. The libellant, on June 2d, on ex- 
amination of the skins on the wharf, could find 
none belonging to him. Afterwards five bales 
were found and accepted by him, but the re- 
maining eleven were never traced. He claimed 
the value of the eleven bales, viz., ?l,o29.22. 
The district court gave judgment for the re- 
spondent The libellant took this appeal. 

.T. Warren Coulston, for appellant. 
H. G. Ward and M. P. Henry, contra. 

McKENNAN, Circuit Judge (after stating tlie 
tacts). The liability of the respondent de- 
pends upon whether there was a sufficient de- 
livery of the skins in question to the libellant. 
It is clearly shown that they were not actually 
received by him. They were discharged from 
the vessel on the wharf at which she was 
moored, and of this the libellant had due notice, 
because he was at the wharf on the second day 
on which the ship was being unloaded to identi- 
ty and remove his portion of the cargo. They 
were not, however, placed on the wharf by 
themselves or separately from other cargo of 
like obai-acter, but were mingled with other lots 
•of goat skins discharged at the same time and 
■consigned to other persons. Was there then a 
legal delivery of his skins to the libellant? I 
think npt The ship's duty was not fully per- 
formed by merely depositing the libellanfs 
soods on the usual wharf; they must be there 
placed separate and apart from the residue of 
the cargo, so that they may thus be open to in- 
spection and conveniently accessible to the own- 
■er and timely notice be given to hifn. Failure to 
observe eitherof theseconditionswill not absolve 
the ship from liability for the loss of the goods. The 
rule is thus concisely and accurately stated in 
Redmond v. liiverpool. New York & P. Steam- 
boat Co., 46 N. T. 584:: "A mere deposit of the 
^oods by the respondents on their own wharf, 
without acceptance by the consignee, not sep- 
arated and set apart from the residue of the 
cargo, and without a reasonable opportunity 
and time for their removal, does not discharge 
the respondents, and they remain at the risk 
ot the carriers." In The Eddy, 5 Wall. [72 TI. 
S.] 495, "Mi. Justice Clifford employs substan- 
tially the same language in defining the duty 
-of a carrier by water in discharging his cargo 
3iot accepted by the consignee. The libellaut's 
skins were improperly mixed on the whait in 
the process of unloading with the sidns of other 
consignees, and when on the day after the 
■discharge of the caigo commenced the libel- 
lant applied at the wharf for his skins those in 
question could not be found, but had been re- 
moved by some one else without his sanction. 



By reason then of this improper intermixture 
of the cargo there was no sufficient delivery of 
the libellanfs "goods;- and the ship still re- 
mained rmder it& obligation to dehver them to 
their true owner, and it is not relieved there- 
from by their removal and appropriation by a 
stranger, whether by fraud or mistake. The 
Thames, 14 Wall. [SI U. S.] 107. 

Decree for hbellant for ?1,529.22, with uiter- 
est from June 2, 1877, and costs in both courts. 



Case No. 17,185. 

WARNER et al. v. MAYER. 
■ [23 Int. Rev. Rec. 234.] 
Circuit Court, D. Massachusetts. 1877. 
Sale of Tobacco— Defective Condition. 

- The facts in this case were as follows: Some 
time in the fall of 1874 Mr. L. Mayer, member 
of the leaf firm J. Mayer's Sons, New York 
City, purchased a crop of 1874 tobacco from 
E. S. and W. Warner, Hatfield, Mass., who 
are the plaintiffs in this action. It being, to 
all appearances, a fine crop, a high figure was 
paid for this tobacco by defendant, L. Mayer. 
The tobacco, after having been packed into 
cases by plaintifEs, was tendered to the de- 
fendant, who upon examination found a por- 
tion of the same to be rotten, apparently from 
the free use of a sprinkling can. He (defend- 
ant) thereupon refused to accept the tobacco, 
but signified his willingness to accept it if the 
damaged part would be taken out of the lot, 
and that the pr>ce he should pay for the dam- 
aged part would be left to an arbitration. To 
this proposal the plaintiffs agreed, and docu- 
ments to that effect were drawn up and 
properly signed by both plaintiffs and defend- 
cants; shortly thereafter though, for some rea- 
son unexplained, plaintiffs refused to comply 
with these last terms, and brought suit in their 
district courts against J. Mayer's Sons for the 
piUTpose of forcing the last named firm to ac- 
cept the tobacco in its rotten condition, claim- 
ing that such condition was produced by the 
action of atmosphere or some unknown cause. 
On motion of the attorneys of J. Mayer's Sons, 
the case was transferred to the United States 
courts at Boston and tried. 

The most important point developed during 
the trial was the admission of the plaintiffs of 
having wetted the tobacco previous to packing 
it into cases. Witnesses for the complainants 
testified that the tobacco did not rot from hav- 
ing been wetted. Experts called by the dcr 
fendants gave their opinion, though, that the 
tobacco did rot from having been wetted, and 
that no leaf tobacco could rot unless it had 
previously been In a wet condition. Notwitli- 
standing the damaging testimony to their own 
case given by plaintiffs themselves, and the 
important and correct views of the experts, 
verdict was rendered by the jury in favor of 
plaintiffs. 



WARNER (Case No. 17,186) 
Case No. 17,186. 

WARNER T- PBNNSYLVAIOA R. CO. 

[13 Blatchf. 231J i 

Circuit Court, S. D. New York, Jan. 7, 1876. 

Removai- of Causes— Cases not within Original 
Jurisdiction— Tj ME of Removal. 

1. A suit in a state court, which falls within 
the description of suits removable into this 
court, may be removed, although it could not 
originally have been brought in this court. 

[Cited in Erwin v. Walsh, 27 Fed. 580.] 

2. That principle is not changed by the pro- 
vision of section 5 of the act of March 3, 1875 
(18 Stat. 472), which provides for the dismissal 
or remanding by this court of suits not really 
and substantially involving a dispute or contro- 
versy within the jurisdiction of this court. 

3. Under section 3 of said act of 1875, which 
provides that a suit cannot be removed unless 
the application for removal is made before or at 
the term at which the cause could be first tried, 
if' the term at which the cause could otherwise 
be first tried is one which occurs during the time 
a trial of the cause is stayed by an order of the 
state court, it is not such a term as is meant by 
the statute. <= 

[Cited in Wheeler v. Liverpool, London & 
Globe Ins. Co., 8 Fed. 198; Dwight v. Cen- 
tral V. B. Co., 9 Fed. 792.] 

[Cited in First Nat. Bank of Wausau v. Con- 
way, 67 Wis. 218, 30 N. W. 218.] 

[This was a suit by Charles P. Warner 
against the Pennsylvania Railroad Company. 
Heard on a motion to remand the case to 
the state court.] 

Dennis McMahon, for plaintiff. 
Charles F. Sanford, for defendants. 

JOHNSON, Circuit Judge. The plaintiff ap- 
plies "to have this cause remanded to the 
state court, upon the ground that this court 
has no jurisdiction, the defendant being a 
corporation created under the laws of Penn- 
sylvania, and, therefore, not an inhabitant of '^ 
this district, nor capable of being found there- 
in, within the meaning of section 1 of the act 
of March 3, 1875 (18 Stat 470). But, this 
view assumes that the jurisdiction of the 
court in respect to causes removed is limited 
in the same way, in respect to inhabitancy and 
being found in the district, as it is in respect 
to suits originally brought In the court. It 
was, however, well settled, previous to the 
act of 1875, above referred to, that these re- 
strictions upon the jurisdiction, in respect to 
suits originally brought in the court, did not 
apply to suits otherwise capable of being re- 
moved; and that a suit in a state court, which 
fell within the description of removable 
causes, might be removed, although it could 
not originally have been brought in the circuit 
court. Barney v. Globe Bank [Case No. 1,- 
031]; Sayles v. Northwestern Ins. Co. [Id. 
12,421]. It is now urged, that section 5 of 
the same act has introduced a different rule. 
That section provides, that, if a suit com- 
menced in a circuit court, or removed there 
from a state court, afterwards appears not 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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to involve really and substantially a dispute 
or controversy within the jurisdiction of said 
circuit court, or that the parties to the suit 
have been improperly or coUusively made or 
joined, either as plaintiffs or defendants, for 
the pui-pose of creating a case cognizable or 
removable under the act, the eomt shall dis- 
miss it, or remand it to the state court. All 
that is neeessaiy to bring the case really and 
substantially within the jurisdiction is, that 
it involves a controversy of the character, ei- 
ther as to the subject-matter or the parties, 
specified in either the section which defines 
the jurisdiction by original suit, or that wliicli 
authorizes removal and the acquisition of ju- 
risdiction in that manner. 

In this ease, the controversy is between cit- 
izens of different states, and was pending in 
the state court within this district. It is 
true, that the defendant could not have been 
originally proceeded against in this court; but 
it has, upon its own motion, come into this 
court, and has thus placed itsehE in a position 
where it could not question its jurisdiction, 
even if it desired to do so. Bushnell v. Ken- 
nedy, 9 Wall. [76 U. S.] 387, 393, 394. It 
comes here, not as origuaally subject to the 
compulsory jurisdiction of this court, but as. 
entitled to the privilege of a resort to its at- 
thority, under the statute referred to. 

Another point is suggested as ground for 
the motion, and that is, that the application 
to remove was made too late.- It was decid- 
ed in Merchants' & Manufacturers' Bank v. 
Wheeler [Case No. 9,439], that the phrase of 
section 3 of the act of March 3d, 1875, fixing 
the time when the apphcation to remove 
must be made, "the term at which said cause 
could be first tried," must be construed to 
mean a term after the law mentioned took 
effect. In this case, therefore, such a term 
was one occurring after the 3d of March, 1875. 
At that time; it appears by the record that 
a stay of proceedings in the cause existed, 
upon an order requiring the plaintiff to file 
security for costs, which had been granted 
before the act in question became a law. On 
the 30th of March, in an order for a commis- 
sion for the examination of witnesses, the 
trial of the cause was stayed until the return 
of the commission. This stay continued un- 
til after the petition for removal was pre- 
sented. The question, therefore, in this re- 
gard, is, whether, where a trial is stayed by 
order of the court, a term occurring during 
such stay can be said to be, within the mean- 
ing of the statute, a term at which the trial 
could be had. When no legal obstacle to a 
trial exists at a- particular term, it may be- 
said that the trial could be had at that term, 
although, in point of fact, the state of the 
business of the term may satisfy the court 
that the particular cause will not be called for 
trial. But, if a legal obstacle exists to a 
trial at a particular term, it is difficult to see 
in what just sense it can be said that the trial 
could be had at that term. The general pur- 
pose of the statute is to require diligence in. 
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maldrig the application to remove. It must 
be made "before tbe trial, and before or at 
the earliest term at whjlch a trial could be 
Lad. But, if, by reason of a stay of pro- 
■ceedings, or for any other cause, the case 
■could not be brougbt to trial at a particular 
term, even if it were tlie only case iiending, 
tlien tbat is not such a term as is described 
in the statute. The application to remove, 
in this case, was, therefore, made in time, 
having been made before or at the term at 
which the cause could be first tried, occurring 
after the passage of the statute. 
The "motion to remand must be denied. 



Case 3Sro. 17,187. 

WAENER et al. v. The RALPH POST. 

[N. y. Times, Oct 8, 1862.] 

District Court, S. D. New York. July, 1862. 

Admiralty— Notice op Filixg Answers. 

[If libelant's proctor negotiates the postpone- 
ment of the trial, he cannot thereafter allege ig- 
norance of the fact that the answer was on 
file.] ~ 

This was a. motion [by J. L. Warner and 
others] to set aside a default. The libel was 
filed July 19, 1861. The answer was filed 
May 3, 1862. The default was taken July 9 
and Aug. 13. The stipulations for costs and 
value were canceled. The libelants' proctor 
alleged that he had no notice of the filing of 
the answer, and that the respondents' proceed- 
ings were, accordingly, irregular, under rule 
■SS. It appeared, howevei*, that the cause was 
on the calendar for May and June terms, and 
that libelants* proctor attended court in May, 
and got the consent of the respondents' proctor 
to put it off for the term. There was great 
discrepancy in the affidavits on the motion. 

Mr. Seymour, for libelants. 

Beebe, Dean & Donohue, for claimants. 

HELD BY THE COURT: That the S8th 
Tule' does not require that knowledge of the 
filing of the answer should be imparted by 
formal notice in writing. His negotiating the 
postponement of the trial concludes him from 
alleging ignorance of the fact tliat the answer 
was on file. That on the proofs, the laches fies 
with the libelants, and not with respondents. 
JMotion denied. 



Case No. 17,188. 

WARNER et al. v. RISING FAWN IRON 

CO. 

[3 Woods, 514.] 1 

Circuit Court, N. D.. Georgia. March, 1878. 

Appoiktment of Receivers — Poreglosobe op 

Mortgage — Pledge or Bonds Pata.ble 

TO Bearer — Demand of Payment. 

1. A mortgage to secure an issue of bonds pro- 
Tided that, after a default continuing for sis 

1 [Reported by Hon. William B. Woods, Cir- 
<;uit Judge, and hei-e reprinted by permission.] 



months, in the payment of the interest coupons 
attached to the bonds, the trustees named in 
the mortgage might, upon the request of any 
holder of bonds, take possession of .the mort- 
gaged property and advertise and sell the same 
to pay the bonds and coupons. A bill having 
been filed to foreclose the mortgage, 7jc7(7, that 
the fact that the condition existed which au- 
thorized the trustees to take possession of the 
mortgaged property, and the refusal of the 
trustees to take possession, were sufficient 
grounds for the appointment of a receiver. 
[Cited in Dow v. Memphis & L. R. Co., 20 
Fed. 264.] 

2. Pledgees of bonds payable to bearer, hy- 
potlieeated to secure a debt, are legal holders, 
and are entitled to demand payment of coupons 
which fall due before the maturity of the debt 
which the bonds were pledged to secure. 

3. Generally suit may be brought on any com- 
mercial paper payable at a particular place with- 
out a previous demand at that place. 

4. Bonds, payable to bearer, issued by an 
incorporated company, contained the following 
provision in relation to the payment of interest, 
viz.: "With interest at the rate of ten per 
cent per annum, payable semi-annually on the 
first days of January and July in each year, on 
the presentation of the respective coupons hei-e- 
to attached, both principal and interest payable 
at the principal office of said company in the 
city of New York." Bdd, that under this form 
of bond the coupons might be sued without pre- 
vious presentation for payment. 

In equity. Heai'd upon motion to continue 
receiver and injunction. 

During the vacation of the circuit com-t, to 
wit, on January 26, 1878, Judge Erskine, the 
district judge, on the application of complain- 
ants [James 0. Warner and others], and after 
due notice to defendants and argument of coun- 
sel, du-ected an injunction to issue restraining 
the defendants, their agents and attorneys, 
from interfering with or controlling the prop- 
erty described in the deed of trust, to foreclose 
which the svut wa^ brought. He also ap- 
pointed a receiver to take possession of the 
trust property and preserve and manage the 
same under the direction of the court. During 
the regular term of court following, beginning 
on the second Monday of March, the com- 
plainants moved that the injunction allowed by 
the district judge, and his order appointing a 
receiver, be' contmued. This motion, which 
was strenuously resisted by the defendants, 
was, by consent of parties, continued until 
June, 1878, and the motion was then heard and 
argued upon the showing made on the original 
hearing and upon additional affidavits intro- 
duced by both parties. 

The bill was filed by complainants as holders 
of first mortgage bonds to the amount of $88,- 
000, issued by the defendant, the Rising Pawn 
Iron Company, and secured by a first mort- 
gage upon all its property, situated hi Dade 
county, Georgia, consisting of lands, a blast 
furnace erected thereon, and all the propei'tj', 
whether real or personal, used by the company 
in Dade county, Georgia, in the manufacture 
of iron and in carrying on that business. The 
bonds were issued and the trust deed to secure 
them executed by authority of an act of the 
legislature of Georgia, approved Febitiary 2, 
1876, entitled "An act to amend the charter of 



WARNER (Case No. 17,188) 



[29 Fed. Gas. page 2621 



the Rising" FaJwn Iron Company," etc. (Laws- 
Ga. 1876, p. 248). This act authorized the 
company, on a TOte of a majority of the stock, 
to execute its first mortgage bonds for any sum 
not exceeding ?125,000, one hmidred of said 
"bonds to be for the sum of $1,000 each, and 
fifty for the sum of ?300 each; all to fall due 
in five years, and bear a rate of interest not 
exceeding ten per cent per annum, "payable 
semi-annually on the first days of January and 
July, for which interest coupons shall be at- 
tached to said bonds specifying the amount of 
interest due on each and ttie date of its pay- 
ment." The act further authorized the com- 
pany to execute a deed of trust on all its prop- 
erty, real and personal, in Dade county, Geor- 
gia, xised in carrying oh its business and in 
manufacturing pig iron, to secure the principal 
and interests of said bonds, and the act de- 
clared, "in case the coupons due on said first 
mortgage bonds shall at any time remain im- 
paid for the space of six months, the principal 
of said first mortgage bonds shall then become 
due on account of the failure to pay said cou- 
pons, and it shall be the duty of the trustees 
mentioned in said trust-deed, within sixty days 
after said default, to pay the interest due as 
aforesaid," to advertise and sell the property 
conveyed by said deed of trust, and to convey 
the same to the purchaser and to apply the 
proceeds to the payment first of said first mort-^ 
gage bonds and coupons. The act further pro- 
vided that when said deed of trust was record- 
ed in the proper office, the bonds and coupons 
secured thereby should be "the first lien prior 
and superior to all others on all the property 
included in said ti-ust deed." The trust deed 
was drafted in substantial confornaity with the 
statute. The bonds declared that they were 
"payable on the first day of March, 18S1, with 
interest at the rarte of ten per cent per annum, 
payable semi-annually on the first days of Jan- 
uary and July in each year, on presentation of 
the respective coupons hereto attached, both 
prhicipal and interest being payable at the 
financial office of said company In the city of 
New York." The bonds further declared: 
"Should the coupons due on said first mortgage 
bonds remain unpaid after becoming due for 
the space of six months, the principal of said 
first mortgage bonds shall thai become due." 
The deed of trust also declared: "And in case 
said party of the first part shall, for the space 
of sis months, make default in the payment of 
the semi-annual interest to become due upon 
said mortgage bonds, then after the expiration 
of said six months from the time it becomes 
due, the whole principal sum mentioned in 
each and all of said mortgage bonds, then out- 
standing, shall then forthwith become due and 
payable, and the lien or incumbrance hereby 
created for the security and payment thereof, 
may at once be enforced as hereinafter provid- 
ed. And it is agreed, in case of the default 
of the payment of the semi-annual uiterest for 
six months, as above provided, that said trus- 
tees or their successors are hereby expressly 
authorized and empowered, upon the_ request of 



the owners or holders of said bonds, or any of 
them, to enter into and upon and take actual 
possession of all the property, real and per- 
sonal, hereby conveyed, and each arid every 
part thereof, within sixty days after said de- 
fault of six months to pay said interest cou- 
pons, and to advertise and sell said propeity,"' 
etc., and make a deed therefor to the pur- 
chaser. The deed of trust further declared as- 
follows: "The conveyance hereby effected is- 
subject to the possession and management of 
said property by said party of the first part 
(the Rising Fawn Iron Company), its success- 
ors and assigns, so long as no default shall be- 
made in the pajonent of the prhicipal or inter- 
est of said bonds or either of them, and so long: 
as said party of the first part shall well and 
truly keep, observe and perform aU the cove- 
nants, agreements, conditions and stipulations- 
of said bonds," etc. The company issued one 
hundred bonds of $1,000 each, and fifty bonds, 
of $500 each, all secured by the deed of trust. 
The complainants claimed to be the holders of 
$88,000 of said first mortgage bonds; that of 
the bonds for $1,000 each they held those num- 
bered from one to fifty-two. Doth numbers in- 
clusive; numba: fif^-six; numbers from sixty- 
three to sixty-seven, both incltisive; numbers- 
from seventy-two to seventy-eight, both in- 
clusive; number eighty-three; and numbers 
ninety-five, ninety-six and ninety-seven; and of 
the bonds of >the denomination of $500 they 
held all numbered from one to thirty, both hi- 
clusive, except numbers five, sis, twelve and 
twenty-nine. Complainants clauned that the 
coupons attached to the bonds for one thousand 
dollars each, numbered from thirty-one to thir- 
ty-eight, both inclusive, held by them and due 
July 1, 1876, were not paid and were still due 
and impaid, and that the coupons due on said 
bonds on the first days of January and July 
had not been paid, and that none of the cou- 
pons falling due July 1, 1877, on the bonds held 
by complainants, had been paid. 

It was made to appear by the evidence sub- 
mitted that on the 31st day of August, 1876,. 
the Rising Fawn Iron Company ceased to car- 
ry on business, and that all its officers left the 
state of Georgia, where its property was situ- 
ate. The property was, however, left in charge 
of T. J- Lumpkin, an attorney-at-law, as agent 
for the company. On September 9, 1876, all 
the personal property of the company was sold 
to one Hale on execution at sheriff's sale for 
the benefit of judgment creditors, and on De- 
cember 21, 1876, the personal and real property 
of the company was sold on execution to J. W. 
Gureton, and that he took possession of both 
the real and personal property. In March, 1877, 
a convention of the creditors of the company 
who were not holders of first mortgage bonds, 
leased the furnace and other property to one 
W. 0. Peters, who went into possession and 
kept the furnace in operation from April, 1877, 
to July 26 of the same year, when Oureton 
again took possession of said property. He 
carried on said furnace for a short time after 
he resumed possession, but soon blew out an<i 
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quit -work for -vraM, as he stated, of a supply 
of fuel, and the furnace had not again been put 
in blast untU after the filing of the bill in this 
case. 

It was charged in the bUl, and not denied, 
that the property covered by the deed of trust 
consisted of several thousand acres of land, on 
which a blast furnace had been erected, with 
all the machineiy, tools and appliances neces- 
sary to eany on the business of manufacturing 
pig iron. There was also on said land about 
five miles of railway and two locomotive en- 
gines and several cars, a large pair of scales, 
tools of various kinds, movable engines, and 
other valuable property not attached to the 
realty. After the sales above referred to, a 
large part of said movable property was carried 
away from the premises and state, or used up 
and worn out. At the time of the filing of the 
bill many persons were living on the land who 
' paid no rent and cut timber and did other acts 
of waste, and some of the land had been sold 
for taxes. While the property was in the posses- 
sion of Peters it was greatly damaged and ma- 
terially deterioriated in value. When the fur- 
nace was blown out by Cureton, soon after the 
tenancy of Peters ceased, it was partially filled 
with a mass of cinders, iron, limestone and oth- 
er matter which had chilled and solidified, and 
could only be removed by drilling and blasting. 
For some time before this bill was filed, Gm'e- 
ton had been engaged in removing this mass 
from the furnace and in putting it generally in 
order, and after the biH was filed he put the 
fiuToace in blast, and the weight of the evidence 
was that' when the receiver in tliis case was 
appointed, the furnace was in good repair, and, 
under the management of Cureton, was doing 
well. 

The complainants claimed that they were the 
holders and owners, among others, of eight 
bonds of $1,000 each, numbered from thiiiy-one 
to thirty-eight, inclusive, dated March 6, ISTG, 
on which the interest coupons, due July 1, 187G, 
for $31.94: each, were and still remained un- 
paid, as well as the interest coupons due Janu- 
ary 1, 1S77, for §50 each. The facts with re- 
gard to the issue of these and other bonds held 
by the complainants were, as appeared from the 
evidence, as follows: Some time before July 1, 
1876, when the first coupons fell due, the Ris- 
ing Fawn Iron Company bad hypothecated said 
bonds, with all the coupon^ attached to secure 
certain debts, evidenced by notes, which the 
company owed. These notes were not due at 
the time of the hypothecation, nor did they fall 
due until some time after July 1, 1876. The 
parties for whose benefit these bonds were 
hypothecated had no right, under the contract 
of hypothecation, to sell the bonds until after 
the notes they were given to secure became due, 
and the bonds were not in fact sold by the 
pledgees until after that time. J. S. Haselton 
testified that about June 15, 1877, he contract- 
ed to sell to Morrow, one of the complainants, 
first mortgage bonds of the company to the 
amount of forty thousand dollars, and in a few 
days afterwards the contract was completed by 



the delivery of the bonds to Morrow and the 
payment therefor by him, and among the bonds 
so delivered were eight to which all the cou- 
pons were attached. At the time of the con- 
tract between Morrow and Biiselton the bonds, 
afterwards delivered to Morrow, were hypothe- 
cated or held by creditors of the Kislng Fawn 
Iron Company, and this fact was then known 
to Morrow. After the date of said contract, 
said bonds so held as collateral were sold by 
the pledgees and purchased by Haselton, so 
that he might be able to perform his contract 
witli Morrow. There was no presentation for 
payment on July 1, 1876, of the coupons on the 
eight bonds held by eomplauiants, nor was it 
shown or claimed that there were funds pro- 
vided* at the place where said coupons were 
payable to pay the same on that day. It ap- 
peared by a supplemental bill that none of the 
coupons on any of the bonds due January 1, 
1878, and July 1, 1878, had been paid, although 
on July 1, 1878, the coupons held by complain- 
ants were presented and payment demanded. 
The complainants claiming that default had 
been made in the payment of the interest cou- 
pons due July 1, 1876, on the said eight bonds 
heretofore particularly mentioned, and on cou- 
pons attached to other bonds held by them, 
served notice on the trustees named in the 
deed of trust, of such default, and required 
them to take possession of said trust propei-ty 
in accordance with the terms of the trust-deed, 
and to proceed to advertise and sell the sajne, 
and to apply the proceeds to the payment of 
the sums due on the first mortgage bonds. 
With this demand the trustees refused to com- 
ply, and thei'eupon complainants filed this bUl 
to enforce, for their benefit and the benefit of 
all other holders of first mortgage bonds, the 
trusts in said deed of trust contained. 

, .T. Ij. Hopluns and J, T. Glenn, for complain- 
ants. 

H. K. McCay and R. P. Trippe, for defend- 
ants. 

WOODS, Circuit Judge. The question to be 
determined is, whether, on the facts shown by 
the pleadings and evidence, the court ought to 
discontinue the injunction and to discharge the 
receiver and restore the possession of the trust 
property to Cureton, the alleged purchaser at 
sheriff's sale. No objection is made to the re- 
ceiver appointed by the court or to his manage- 
ment of the property— which his reports show 
to be reasonably successful and profitable. In 
my judgment, the facts abundantly justified 
the appointment of a receiver in the first in- 
stance, as the case was then presented to the 
district judge. If there was a default in the 
payment of hiterest coupons for the period of 
six months after they fell due, the trustees 
named in the deed of trust were authorized, up- 
on the request of the holder or holders of any 
of the bonds, to enter upon and take actual pos- 
session of the trust propert3', and to advertise 
and sell the same. And by the express stipula- 
tion of the trust-deed, the Rising Fawn Iron 
Company resei-ved the right to the possession 
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and management of the trust property only so 
long as no default should be made in the pay- 
ment of either interest or principal of the honds. 
Cureton, by his purchase at sheriffs sale on a 
subsequent incumbrance, could not place him- 
self in a sti'onger position than the company 
itself. Suppose there had been no sherifiTs sale, 
and the company had remained in possession of 
the trust property, coiild it hare laTvfuUy re- 
sisted the right of the trustees to demand and 
talie possession of the trust property after six 
months' default in the payment of the principal 
or interest of the bonds? The right to the pos- 
session after such default is as clearly con- 
ferred by the trust-deed as the right to pay- 
ment of the principal and interest op the bonds. 
If the company could not resist the demand of 
the trustees to take possession of the trust 
property after default, neither could it claim 
that this court could not rightfully take posses- 
sion on a bill filed by the bondholders to en- 
force their rights under the trust-deed. If the 
contingency existed "when it was the right and 
duty of the trustees, in the execution of their 
trust, to take possession of the trust propertj', 
it was incumbtot on the court, upon failure of 
the trustees to discharge that duty, to. compel 
them to act or to appoint some one to act in 
their stead. Independent, therefore, of any 
jeopardy to the trust property, the company 
lost, and the trustees acquired, the right to the 
possession of the trust property, after six 
months' default in the payment of the interest 
coupons. But the evidence is satisfactory to the 
pomt that there had been, at the time of the 
filing of the bill, serious loss and depreciation 
of the trust property. 

The question on which the motion turns is, 
has there been any default on the part of the 
Rising Fawn Iron Company, in the payment 
of the interest coupons attached to the first 
mortgage bonds held by complainants? The 
complainants assert that there has, and the 
defendants, the Rising Fawn Iron Company 
and Cureton, assert that there has not. There 
is no dispute that the interest coupons, due 
July 1, 1876, on the eight bonds heretofore 
specified, held by the complainants, were not 
paid on that day, and have not since been 
paid. The reply of the defendants to this 
fact is: First. That there was nothing paya- 
ble on the coupons falling due July 1, 1876, 
because the bonds to which they were attach- 
ed were deposited before July 1, 1876, as col- 
lateral security for debts which did not ma- 
ture until after that date. This ground ap- 
pears to me to be clearly untenable. By de- 
positing the bonds as collateral security, with 
all the coupons attached, the company made 
the pledgee the legal holder, subject only to 
the rights of the company, on payment of the 
debt for which they were held as security. 
If the pledgee had transferred the bonds to 
an innocent purchaser, such transfer would 
have carried with it the legal title. In 
Georgia, by express enactment, the holder of 
a note, as collateral security for a debt, 
stands upon the same footing as a purchaser. 



Code Ga. § 2788. See, also, Goodman v. Si- 
monds, 20 How. [61 U. S.] 343; 1 Daniel, 
Neg. Inst. §§ 820-522, 824, 825. When, there- 
fore, the bonds were pledged as collateral se- 
cmuty, the pledgee became the legal holder, 
and he became the holder of all the coupons 
attached and not due, as well as of the bond 
itself. The bonds and the coupons were all 
pledged for the payment of the debt which 
was secured by the deposit of the bonds and 
coupons. The fact that the debt secured 
was not due slid not relieve the coupons, any 
more thau the bond itself, from the effect 
of this hypothecation. To hold otherwise 
would be to hold that if the bonds themselves 
fell due before the debt secured by the 
pledge of the bonds, their hypothecation was 
without any effect whatever. 1 Daniel, Neg. 
Inst. §§ 825, 826. This is true, where the 
pledge is made to secure a pre-existing debt. 
In this case it does not appear that the bonda 
were transferred to secure a debt already ex- 
isting. The presumption is, that the creation 
of the debt and the giving of the security 
were contemporaneous. 

It is clear to my mind that the pledgees of 
the bonds deposited as collateral security, be- 
fore July 1, 1876, were legal holders, and had 
the right to demand and receive the interest 
due July 1, 1876. This right was a part of 
their security. Upon the failure to pay the 
coupons, the pledgee had all the rights of any 
other legal holder or purchaser of the bonds. 
And a default, for six months, in the pay- 
ment of such interest, gave the pledgee the 
same right as any other purchaser to insist 
that the principal of the bond had become due 
in accordance with its terms and the terms 
of the trust-deed. In short, the collateral 
holder took the bonds and coupons with all 
their terms and stipulations, unaffected by 
the fact that they were held as security for 
another debt, and that that debt was not 
due. He had the right to collect the interest 
on the bond as it fell due, and to enforce pay- 
ment of the principal in accordance with the 
terms of the bond. He only differed from an 
absolute owner in this, that he was bound to 
account for any surplus received from the 
bonds and coupons, over and above what 
was necessary to the payment of his debt. 
When the pledgee transferred the bonds to 
the complainants, they acquired all his rights. 
The fact, therefore, that the complainants 
knew before they purchased the bonds, that 
they were in pledge, has no effect, for the 
complainants are claiming no rights which 
the parties from whom they purchased the 
bonds did not have. 

It is insisted that because the pledgee did 
not know that he was entitled to collect the 
interest coupons which fell due before the 
maturity of the debt secured by the pledge 
of the bonds, therefore he had no such right. 
But men's rights are not lost by the fact that 
they are ignorant of them, much less can 
sudi ignorance destroy the>rights of the sub- 
sequent holder of the bonds. In my judg- 
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ment, the collateral holder of the bonds, on 
July 1, 1876, had the right to demand pay- 
ment of the coupons due on that day; and on 
a default of payment continuing sis months, 
had the right to demand as due, by reason 
of such default, both the principal and inter- 
■est on his bonds, and that when he transfer- 
red his bonds and coupons, for value, to a 
pm'chaser, the transfer carried with it all 
the rights of the original collateral holder. 

But it is claimed, second, by defendants, 
that there was no default in the failure to 
pay the coupons due-July 1, 1876, because 
there was no preseutation of the coupons for 
payment. Generally, a suit may be brought 
•on any commercial paper, payable at a par- 
ticular place, without demand at that place. 
Wallace v. McConnell, 13 Pet [38" U. S.] 136; 
Montgomery v. Elliott, 6 Ala, 701. The pe- 
culiar form of the bond, in this case, it is in- 
sisted, takes it out of tbis general rule. The 
bond promises to pay the -principal and "in- 
terest at the rate of ten per cent per annum, 
payable semi-annually on the first days of 
Januaiy and July in each year, on presenta- 
tion of the respective coupons hereto attach- 
ed, both principal and interest being payable 
at the financial office of said company, in the 
■city of New York.'" Neither the act authoriz- 
ing the company to issue bonds, nor the mort- 
gage nor the coupons themselves, say any- 
thing about the presentation of the coupons 
as a condition of payment. Does the form 
•of the bond require presentation of the cou- 
pon and demand of payment before the com- 
pany can be put in default? It seems to me 
that it does not. If a cause of action ac- 
crues on a coupon in which the words "on 
presentation" do not occur, as soon as it falls 
due and is unpaid, without any demand, I 
•do not think the insertion, in the trust-deed, 
of the words "on presentation of this coupon," 
•changes the rule. The evident purpose is to 
indicate that the interest is to be paid on the 
■coupon, without the production of the bond. 
The words do not change the legal effect of 
the coupon, for the company is not bound to 
pay unless the coupon is not only presented 
"but delivered up: Wolcott v. Van Santvoord, 
17 Johns. 248; 2 Daniel, Neg. Inst § 1508. 
But it is said that if tliis construction is cor- 
rect any coupon holder could, by failure to 
present his coupon for payment when due, 
■cause both the principal and interest on all 
the bonds to become payable long before the 
-date named for their maturity. No such re- 
sult would follow if the company could truly 
aver that it had funds at the place designated 
for the payment sufficient to pay the coupons , 
if they had been presented. This would be a 
-conclusive answer to the claim that the prin- 
cipal of the bonds had become due, by rea- 
-son of default in the payment of interest. 

It is averred in the bill that no funds were 
provided for the. payment of these coupons 
-on the eight specified bonds which fell due 



July 1, 1876. This is not denied in any an- 
swer or affidavit filed in this case, though it 
was clearly within the power of the company 
to prove the fact that it had provided for the 
payment of these coupons at maturity, if 
such had been the case, for it is not pretend- 
ed or claimed that funds were ready for the 
payment of these coupons, if they had been 
presented. The defense relied on is the fail- 
ure to present the coupons for payment at a 
place, where there was no money provided te 
pay them. The coupons attached to the eigh!t 
bonds were due July 1, 1876. They were not 
paid on that day, nor was any money pro- 
vided for their payment No payment was 
made, nor offered to be made, within six 
months after the maturity of the coupons. 
By the terms of the bond and trust-deed, both 
the principal and interest of the bonds be- 
came due. No ofEer has been made to pay 
the principal and interest. The company it- 
self has never provided any funds to pay in- 
terest and the interest due January 1 and 
July 1, 1878, has never been paid by any one. 
The evidence is overwhelming, that in a com- 
mercial sense the company is insolvent. It 
appears to me, from the facts of the case, 
that its property, if brought to sale, would 
not pay the first mortgage bonds and interest 
There appears, therefore, no reason why the 
order of the district judge, in vacation, ap- 
pointing a receiver, should be revoked. On 
the contrary, if the ease were presented here 
for the first time, we should feel bound ta ac- 
cede to the prayer of the bill, and allow the 
injunction and appoint a receiver, as has al- 
ready been done. 

It was suggested in the argument, that the 
sale of the bonds of the company, which had 
been pledged as collateral security for the 
company's own debt, at a price below par, 
amounted to usury, and the bonds and cou- 
pons were, therefore, void. As this is no- 
where set up in any of the answers filed in 
the case, it is not necessary or proper now 
to discuss or decide it It was also claimed, 
in argument, that some of the judgments on 
which the Rising Fawn Iron Company's prop- 
erty was sold were founded on mechanics* 
liens, and that they were superior to the lien 
of the first mortgage bonds, under the con- 
stitution of Georgia. This, also, is matter of 
defense not set up in any of the answers. 
On the contrary, the answers of the company 
admit that the first mortgage bonds were the 
first and highest lien on the property cover- 
ed by the trust-deed. It is, therefore, unnec- 
essary at this time, to discuss this question. 

The motion to continue the receiver and in- 
junction must prevail. 
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Case No. 17,189a. 

WARNER T. ROEHR. 
Circuit Court, N. D. Illinois. March, 1884. 

COUSTEHFBITING TBADE-MaRK. 

[One injured by the counterfeiting of his trade- 
mark may recover exemplary damages.] 

[This was an action on the case by H. H. 
Warner against Frank Roehr to recover $25,- 
''OOO damages for counterfeiting trade-marks. 
The defendant had bought from old junk deal- 
ers genuine hottles that had contained War- 
ner's Safe Kidney and Liver Cure, and, filling 
them Tvith some concoction of his own, affixed 
a counterfeit lahel. The defense attempted to 
show that the genuine ai-ticle was sold much 
below the regular price, the object being to 
prove that it was on this account, rather than 
on Roehr's competition, that Warner's sales 
f eU ofC.] 1 

BLODCiETT, District Judge, in instructing 
the jury, said: The interference wit3i the 
plaintiff's business, and injury to the public 
confidence in the genuineness of the article 
which the plaintiff deals in, by reason of the 
fact becoming known to the public that the 
fraudulent and simulated imitation of " this 
medicine had been placed before the public. 
These are the elements of damage which you 
are to consider. * * * In eases of this char- 
acter, where you are satisfied from the proof 
and from the admissions in the case that the 
fraud— the intention to defraud— is at the bot- 
tom of the matter, * * * the jury aie not 
confined to the exact monetary damages shown 
by the* evidence, but may give what are known 
as vindictive or exemplary damages, for the 
purpose of deterrhig others from embarking in 
the same scheme of fraud or deception. * * * 
You are to take into consideration what has 
been told you in reference to the fact that his 
(plaintiflfs) sales were diminished; that he 
has apparency lost something; that he was 
obliged to notify the public of the fact that 
simulations or imitations of his goods are in 
the market, and notify them how to detect 
this simulation. You are to say what, under 
the circumstances, will compensate the plain- 
tiff, and act as smart money to deter others 
from embarking in other similar transactions 
in the future. 

There was a verdict for twenty-sis hundred 
and fifty dollars, with costs. 

[NOTE. There was also at the same time, 
in a state criminal court, a case of People of the 
State of Illinois against Roehr for' counterfeit-' 
ing the trade-marks of H. H. Warner.] 

[This ease is nowhere more fully reported. 
The above opuiion was taken from Browne, 
Trade-Marks, §§ 443, 452, and 520. The Chi- 
cago Tribune and the Chicago Interocean for 
March 20, 1884, contain accounts of the trial, 
from which the information contained in the 
statement was compiled.] 

I [See note at end of case.] 



Case No, 17,190. 

WARNER V. The SOUTH AMERICA. 

[Betts' Scr. Bk. 275.] 

District Court, S. D. New York. Sept 22, 
1853. 

Admiralty— Damages for Collision. 

[The compensation for injuries to a Yessel^ 
caused by a collision, is to "be determined by the- 
■market price or f alue of the services of the ves^ 
sel for the time during which she is detained 
from her business for repairs.] 

A decree had heretofore been rendered in 
this case in favor of the libellant [Sylvanus- 
Wamer] for damages occasioned by collision 
of the steamboat against his sloop, and a. 
reference made to a commissioner to ascer- 
tain and report the amount of damages. Th& 
commissioner reported an allowance of $20 per 
day demurrage for the detention of the sloop ■ 
from her business while imdergoing repairs, 
upon proof that at the time of the collision- 
she was earning in her business $20 per day. • 
The owner of the steamboat excepted as to the- 
allowance. 

HELD BY THE COURT: That the com- 
pensation to the injured vessel could not be es- 
timated upon the footing' of the profits or 
earnings she was making per day, or might 
be supposed capable of making, unless she- 
was imder a charter at a stipulated hire. The 
rule of compensation is the market price or 
value of the services of the vessel for the 
time being, and proof should have been taken 
to determine that price. The owner of the- 
sloop would be entitied to recover such sum 
in indemnification of his actual loss until the 
vessel was placed in a condition equal to that 
when injured. The ezeeptions allowed, and 
the report set aside with costs, with an order 
for re-reference. 

Mr. Donohue, for libellant. 
H. S. Dodge, for respondent 



WARNER (UNITED STATES v.). See 
Cases Nos. 16,642, 16,643. 

WARR (UNITED STATES v.). See Case No. 
16,644. 

WARRAN (SOUTH AMERICA, The, v.). 
See Case No. 13,180a. 



Case No. 17,191. 

In re WARREN. 

[2 Ware (Dav. 320) 322; i 5 N. Y. Leg. Obs. 
327.] 

District Court, D. Maine. Sept, 1847. 

What Constitdtes a Partsership- Boriffs Ain> 
Selling Lands— Making Negotiable Paper — 
Dissolution — Firm and Individual Creditors 
— ^Bankruptcy. 

1. A partnership may exist in a single as well 
as in a series of transactions. If there is a 
joint purchase, with a view to a joint sale and 

1 [Reported by Edward H. Davies, Esq.] 
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a communion of profit and loss, this will con- 
stitute a partnersnip. 

2. There may be a partnership in buying and 
selling lands as weU as merchandise; and so 
far as third persons are concerned, it may be 
proved by the same evidence, though, as be- 
tween the partners, it may be necessary to prove 
the partnership by written evidence. 

3. Generally, when a member of a firm makes 
a note, or draws a bill, in his own name, though 
it is known to be on the partnership account, 
the firm will not be bound. 

4. But this rule does not prevail where there 
is a secret partner unknown to the creditor. 

3. Nor when one of a firm has been in the. 
habit of drawing and indorsing bills in his own 
name for the use of the firm, and the other part- 
ners have treated them as binding the firm, 

6. Where two persons, who are partners, unite 
in drawing a bill or making a note though they 
sign their several names and not that of the 
firm, if it is in fact on the partnership account, 
it seems that it will be treated throughout as 
a partnership security. 

[Cited in brief in Es parte Nason, 70 Me. 369.] 

7. On the dissolution o£ a partnership, in cases 
of insolvency, the rule of equity is that the 
partnership creditors have a preferred claim 
against the assets of the firm, over the sepa- 
rate creditors of the partners, and the separate 
creditors have a like preference over the part- 
nership creditors, against the separate assets. 

8. This rule of equity is established as the" 
rule of distribution, by the 14th section of the 
bankrupt law [of 1841 (5 Stat. 448)]. 

[Cited in Es parte First Nat Bank, 70 Me. 
379.] 

In this case, the bankrupt petitioned both 
as an individual and as a partner in the late 
firm of Warren & Brown. The firm and both 
partners -were insolvent. The separate assets 
of [Henry] Warren were considerably more 
than the partnership assets, and a question 
arose between the different classes of creditors, 
whether the partnership, ■which was originally 
entered into in the business xjf attoraeys and 
coimsellors at law, extended to their specula- 
tions in lands, and if so, by what criterion the 
debts, which originated in land transactions, 
should be distinguished from the separate 
debts. 

The case was argued by Jewett & Hobbs, 
for the separate creditors of Warren, and by 
Adams & Rowe, for several creditors, whose 
claims originated in the land transactions of 
Warren & Brown, and who, it was contended 
on the other side, were partnership creditors. 

WARE, District Judge. .In the sprmg of 
1834, Warren and Brown formed a partner- 
ship for carrying on the business of attor- 
neys and counselors at law. There were no 
written articles ot partnership, but the un- 
derstanding between them was, that it was 
to be confined to their professional business. 
Wiliiout any additional agreement, they be- 
gan soon after buying and selling timber- 
lands. There was no formal agreement as 
to the terms on which this business was to 
be carried on, but they do not appear orig- 
inally to hare contemplated a general part- 
nership in land transactions, and probably 
did not anticipate the extent to which their 
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speculations were eventually carried. It was 
understood between them that either might 
purchase, but that the other was fiot bound to 
take a share in the purchase, without his 
own consent to each particular purchase, but 
when both parties assented to the purchase, 
they were to share in equal portions in the 
profit or loss. According to the usage of the 
time, they sometimes purchased and sold lands 
directly, and sometimes preemption bonds or 
contracts for the sale of lands. This land 
business was commenced in the fall of 1834, 
and was continued on an extensive scale 
tiirougtt the ensuing winter 'and summer, un- 
til the period of speculation was over. Though 
they did not contemplate orighially a general 
partnership, and each was considered at liber- 
ty to purchase and sell on his own private ac- 
coxmt, there were in fact no timber-lands pur-_ 
chased by either, except what were taken on 
joint account. When they commenced the 
business, they gave their joint notes, signing: 
separately, and not the partnership name, but 
more fyequently the securities, for the conven- 
ience of negotiation, were in the form of bills 
of exchange, drawn by one and accepted by 
the other. It was not long, however, before 
the name of the firm was freely used in these 
land securities; at first, it seems, by Brown, 
but not objected to by Warren. This trade in 
timber-lands appears to have led lo the lum- 
bering business, in which they seem to have 
been engaged in the same way without any- 
special partnership agreement Whatever may 
have been the private intentions of the parties, 
it seems that they must have soon come to be 
considered, and dealt with by others, as a 
firm. A list of notes or bills of exchange is- 
produced, taken from the books of Warren, 
more than sixty in number, commencing with, 
the spring of 1836, and continued to the fall 
of 1839, growing out of land and lumber trans- 
actions, in which the name of the firm is used 
as promisor, drawer, acceptor, and indorser for 
various amounts, from small sums up to two, 
three, and five thousand dollars, and inth& 
whole exceeding $30,000. It is quite impos- 
sible that such an amount of busuiess, con- 
tinued for such a length of time, could have- 
been done in the partnership name, without its^ 
being generally understood that a partnersMp- 
in the business existed. Third persons must 
have dealt with them and given them credit on 
that understanding. 

The earliest land transaction in which they 
were engaged was with Thacher and Parker^ 
This was an obligation of Thacher and Parker, 
to convey to them 12,040 acres of land at the- 
price of two dollars an acre, part to be paid 
in cash, and part on credit of one, two, and 
three years, provided satisfactory security was. 
given in sixty days. This obligation is hi th& 
handwrithig of Warren, and the obligation 
runs to them in their partnership name; so- 
that from the very commencement of their 
speculations, whatever may have been the pri- 
vate intentions of the parties, the business was 
transacted in a way that must have led those- 
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Tvho dealt with them to suppose that a part- 
nership existed, and that the trade was on 
j)artnership account Between the pai-ties 
themselves, in the earlier part of their specu- 
lations, e,ach purchase waa treated as a sepa- 
rate and independent transaction, and, when 
the land was sold, the parties settled it and 
•divided the profits and loss. But this was a 
private affair between themselves, and not 
known to third persons with whom they dealt, 
A partnership may exist in a single trans- 
-iietion as well as in a series. Story, Partn, 
§ 21; Pothier, Oontrat de Societe, No. 54; 3 
Kent, Comm. 30f If there is a jomt purchase, 
with a view to a joint sale and a communion of 
j)rofit and loss, it is a partnership trade, al- 
though it is confined to a single thing. Dig. 
17, 2, o. Now every purchase was made with 
-a view to a joint sale on joint account, so 
that, without any genei-al agx-eement for a 
partnership, they were, in law, partners in ev- 
ery purchase, and, by the habit of buying 
^nd selling in this way, they held themselves 
out to the public as general partners in the 
business. There may he a partnership, in 
buying and selling lands, as well as in ordi- 
-iiary commercial business. Dudley v. Little- 
£eld, 21 Me. 418; Stoiy, Partn. § 23. And so 
far as the rights of third persons are involved, 
it is not perceived why it may not be proved 
by the same evidence. To give full effect in 
law to the partnership, between the partners 
themselves, it seems to be necessary that the 
articles be in writing. For if the partnership 
is by parol only, and one of the partners malces 
-a purchase In his own name, but intended for 
the benefit of the firm, the other, on the mere 
ground of the partnership, that being by pa- 
rol, cannot take advantage of the contract, for, 
if he could, he would acquire an interest in 
lands by parol, directly in opposition to the 
■statute of frauds. Smith v. Burnham [Case 
No. 13,019]. But this is only between them- 
selves. Third persons, deahng with them, are 
not affected by any private arrangements be- 
tween the partners unknown to them. If they 
Jiold themselves out to the public as partners, 
those who deal with them have a right so to 
regard them, and they will be bound as part- 
aiers. 

It appears to me that there is abundant evi- 
dence to prove a partnership in their land spec- 
ulations, as to third persons." Their very first 
•contract was in the name of the firm, and ev- 
ery succeeding one, whether made in form in 
the name of the firm or not, was adopted by 
them and taken on joint account Though the 
securities they gave in their earlier transac- 
tions were not given in the- partnership name, 
.yet when they gave their joint note, or one 
•drew a bill and the other accepted it, it was as 
well understood to be a partnership transac- 
tion, as if the name of the firm had been used. 
But the business having been transacted in 
this way, a question arises of some difiiculty, 
whether, on the bankruptcy or insolvency of 
the partners, these debts are to be placed to 
the partnership account, or are a charge on 



the separate estates of the partners. By the 
general rule of law, if one member of a firm 
makes his separate note, or draws a bill of 
exchange in his own name, he will be bound, 
and not the firm, although it is on account and 
for the benefit of the partnership. Story, 
Partn. g§ 124, 127. The genei-al reason by 
which this decision is vindicated is, that the 
creditor, by accepting the separate security of 
.the individual partner, is supposed to have 
elected to take tnat in preference to the securi- 
ty of the fii-m. As the decision proceeds on 
the ground af a supposed choice in the cred- 
itor, it does not hold in cases where it appears 
that no choice could have been made; and 
consequently where there is a dormant part- 
ner, and not known to the creditor, if the con- 
tract is for the benefit of the partnership, he 
will be bound, although he is not named. And 
for the same reason, where one of the part- 
ners has been in the habit of drawing and in- 
dorsing bills and notes in his own name, for 
the use and benefit of the firm, if it appears 
that the other partners have treated such sig- 
nature as binding on the firm, the name of the 
partner will be held as standmg for that of 
the firm and be binding upon them. So it 
was ruled in the case of South Carolina Bank 
V. Case, 8 Bam. & C. 427; Story, Partn. § 142. 
The creditor will be held as trusting not the 
partner alone but the firm. It is not there- 
fore universally true, when a contract appears 
on its face to be the separate contract of one 
partner, that it will not be binding on the 
firm if it is understood to be, and is ha fact, for 
their benefit The presumption that arises from 
the form of the security, that the separate 
name of the partner was taken from choice, 
may be overcome by proof that no such elec- 
tion was made. The true and more general 
principle seems'to be, that when the intention 
of the contracting parties is that the firm shall 
be bound, and the contract is within the scope 
of the partnership business, the contract will 
bind the firm hi whatever form it may be 
made. But when a partnership consists of 
two persons, and they both sign a note or bill 
with their individual names and not by the 
name of the firm, or one draws a bill and the 
other accepts it if it be in fact for a joint 
or paitnership object there would seem to be 
strong reasons for putting it, in the marshaling 
of securities, to the partnership account In- 
deed, it has been held that if two persons, who 
are not partners, unite in drawing a bill of 
exchange, they are to be considered as part- 
ners in that bill. It is said that the public 
are to infer their relation to each other from 
the face of the paper. 3 Kent Gomm. 30; 
Carvick v. Yickery, 2 Doug. 653, note. And a 
like decision has been made on a joint and 
several promissory note, so that a demand or 
notice to one is a demand or notice to both, 
though perhaps the weight of authority is, 
where the parties are not in fact partners, the 
other way. Story, Prom. Notes, § 239, note; 
Story, Bills, § 197. But where two persons, 
who are partners, unite in drawing a bill or 
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making a note, thougli they sign tlieir several 
names and not tliat of the firm, if it is in fact 
for partnership purposes, I ara not a-ware that 
it has heen decided that such a note or bill 
is not to be treated throughout as a partner- 
ship security; that a demand or notice to one 
is not a demand or notice to both, or that a 
creditor holding such a security would not 
have, in the administi-ation of assets, a prefer- 
ence against the joint estate, over the sepa- 
rate creditors of the partners. The general 
language of elementary writers leads to the 
conclusion, that such a note or bill is to be 
treated for all purposes as strictly a partner- 
ship security. The reason for so doing, in 
the marshaling of assets and securities, is cer- 
tainly very strong. The fruits of the contract 
have gone to increase the social fund, and 
there is a natural equity in allowing the cred- 
itor a preference against that fund which his 
contract has contributed to augment. 

On the dissolution of a partnership, in cases 
of Insolvency, the rule In equity is, that the 
partnership creditors have a preferred claim 
against the partnership assets, over the sepa- 
rate creditors of the partners, and the separate 
creditors of the individual partners have a like 
preference over the partnership creditors, 
against the separate assets. The principle is, 
that each class of creditors is thrown on that 
fund to which he has given credit, and which 
he has contributed to enrich, and neither class 
can come on the other estate, until the appro- 
priate creditors of that estate have been fully 
satisfied. 3 Kent, Comm. 64, 65, note. The 
same general rule holds in bankruptcy. In 
England it is indeed, in bankmptcy, quali- 
fied by some exceptions partly founded on 
technical reasoning, and partly; on some sup- 
posed convenience, but certainly not standing 
on any plahi and intelligible rule of equity or 
justice. Story, Partn. §§ 377, 381; Eden, 
Bankr. Law, 170, 175. 

The rule of distribution, established in the 
general jurisprudence of courts of equity, has 
been incorporated in express terms into our 
bankrupt law. The 14th section directs that 
after the expenses and disbursements of the 
assignee are fully paid, the whole of which are 
a charge on the whole property, "t^e net pro- 
ceeds of the joint estate shall be appropriated 
to pay the creditors of the company, and the 
net proceeds of the separate estate of each 
partner shall be appropriated to his separate 
creditors; and the balance, if any, of each es- 
tate, after paying the debts primarily charge- 
able upon it, shall be carried to the other es- 
tate." The language of the law is dear and 
explicit, and the only question left is, which 
are partnership and which separate creditors? 
I have already expressed my opinion that the 
speculations in land were, frbm the beginning, 
on partnership account, and in whatever form 
the securities were given, the presumption is 
that credit was given to the firm. That pre- 
sumption, however, may be overcome by proof 
that credit was in fact given to the individual 
partners. 



Case No. 17,192. 

The WARREN. 

[2 Ben. 498.] i 

District CJourt, S. D. New York. July, 1868.. 

COLT.ISIOX — Pleahixg — Costs. 

Where a libel for a collision failed to con- 
vey any idea of the manner in which the colli- 
sion took place, but was not excepted to, and on. 
the hearing a decree was made dismissing it: 
Held, that no costs would be given, because the- 
libel should have been excepted to and dismiss- 
ed. 

[See The Albemarle, Case No. 135.] 

In admiralty. 

L. B. Bunnell, for libelants. 

Beebe, Dean & Donohue, for claimants. 

BENEDICT, District Judge. The libel ia 
this case is filed to recover the sum of §250, 
being the damages alleged to have been sus- 
tained by the steamer Utah, in two collisions- 
with the ferry-boat Warren. It is meager 
in its details, and fails entirely to convey any- 
idea .of the mariner in which either collision, 
took place. It sets forth none of the move- 
ments of either vessel on either occasi7)n, 
makes no allusion to the causes of either acci- 
dent, and fails to state the nature or amount 
of injury sustained on each occasion. The- 
only fact, tending to describe either accident, 
which is stated, is that the Utah was on each; 
occasion leaving her pier in the East river. 
This fact is contradicted by the only witness 
called by the libellant, who states that the 
first collision was in the morning, when the- 
■Utah was coming in, and the second in the 
afternoon, when she was leaving her pier.. 
This witness, as to the first collision, says it 
was of little account, and the pilot and deck 
hand of the ferry-boat testify that they never 
knew of any such occurrence. As to the sec- 
ond collision, the witness is more particular,, 
but I cannot believe he describes it with ac- 
curacy. It seems to me to be highly improb- 
able that any such accident as this witness- 
describes could have occurred. This single 
witness, called by the libellant, is positively 
contradicted by two witnesses from the ferry- 
boat, who, while they admit that the ferry- 
boat touched the Utah one day as she went 
out, deny in toto the story of the libellant's 
witness, and aver that the slight accident that 
did occur was caused by the backing of the- 
Utah, and after the ferry-boat had fairly en- 
tered her slip, and had dropped her pin. Fur- 
thermore, whUe the libel is filed to recover 
?2o0 as the amount of damage sustained, it 
is shown that at the time the damages were 
stated to be only $31, and a bill for that 
amount was rendered. In such a state or 
the pleadings and proofs, no decree can be 
rendered in favor of the libellants. The libel 
must therefore be dismissed. I withhold 
costs, however, for the reason that a libel so^ 

1 [Reported by Robert D. Benedict, Esq., and: 
here reprinted by permission.] 
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entirely insufficient upon its face, according 
to well-established decisions sliould have been 
-excepted to, and tbus dismissed. 



Case Wo. 17,193. 

The WABREN. 

[12 N. Y. Leg. Obs. 257J 

District Court, S. D. New York. 1853.1 

ExTBA Pilotage— Disabled Vessel. 

The ship Warren had lost her rudder, bow- 
sprit, foretop-gallant mast, maintop-gallant- 
mast, and had rigged temporary substitutes. A 
pilot took charge of her 60 miles outside Sandy 
Hook, bearing E. S. E., and navigated her to 
within 15 miles of the Hook, when a steamboat 
took her in tow. The ship had on board some 
sixty passengers. Held, that the pilot was en- 
titled to $100 over aaia above the regular off- 
shore pilotage, on account of superadded re- 
sponsibility, hazard and risk, resulting from the 
disabled condition of the vessel. 

W. Q. Morton and H. Morton, for the pilot 
Peter Y. Cutler and Charles H. Hunt, for 
the ship. 

BETTS, District Judge. The libellant is a 
pilot, following the business of piloting ves- 
sels to sea from the port of New York, and 
from sea into that port. Whilst cruising in 
pursuit of vessels wanting a pilot on the 21st 
of March, 1851, he fell in with the ship War- 
ren, sixiy miles east-southeast ofE Sandy 
Hook, bound to this port No flag was flying 
for a pilot, and no application was made to 
the libellant to come in aid of the ship; but 
the libellant boarded her and offered his serv-- 
ices as a pilot, and was accepted as such by 
the master. The ship had then been over one 
hundred days at sea on her voyage from 
Glasgow to New York. Soon after leaving 
port she had encoimtered violent weather, and 
liad lost thereby her rudder, bowsprit, fore- 
topmast, foretop-gallant-mast, maintop-gallant- 
njast, and head of her maintop-mast. A tem- 
porary rudder had been rigged with hawsers, . 
planks, etc., with which she was steered by 
tackles and guys geered to the wheel. A spar 
bad been substituted for the bowsprit, which 
was broken short off, and a jury foretop-mast 
and top-gallant-mast had been rigged. With 
these arrangements the ship could tack and 
wear and had been navigated over twenty- 
eight hundred miles. The ship, after being 
taken charge of by the libellant, was navigat- 
ed with some delay and difficulty to within 
about 15 miles of Sandy Hook, when the mas- 
ter employed a steamboat to tow her into 
port. The libellant demands for his services 
ordinary off-shore pilotage to the amount of 
?52.44, and, in addition thereto, ?100 as extra 
pilotage compensation in the nature of sal- 
vage. The master of the ship was ready and 
offered to pay the ordinary off-shore pilotage, 
iidmitted to be ?52.44, but refused to pay 

1 [Affirmed in Case No. 14,101.] 



extra pilotage. That amount was duly ten- 
dered and paid into court. A libel was there- 
upon filed and process taken out against the 
ship in rem and in personam against the mas- 
ter to recover those demands. 

It is in proof that the ordinary voyage of a 
ship like the Warren from Glasgow to New 
York, in the winter season, if in a seaworthy 
condition, would be forty days, and fifty 
days would be a long voyage. It is also in 
proof that in her crippled state the ship 
would be in imminent danger in approaching 
land if the weather was unfavorable, and 
that there would be great difficulty and haz- 
ard in working her off the coast in a gale, 
and that additional delay, hazard and re- 
sponsibility would be imposed on a pilot 
bringing her in, during ordinary weather, as 
she was found. No contract being made be- 
tween the master and the libellant, these con- 
siderations afford a proper ground for claim- 
ing extra compensation for services which are 
not merely those of pilotage. In the case of 
The Dido, in this court [Case No. 3,900], the 
circuit court on appeal allowed extra pilotage, 
and awarded §162 compensation for towing 
her into port by the pilot boat, because her 
rudder was lost and there was difficulty in 
steering her by sails. The Dido was a smaller 
vessel and much nearer the port, and was 
brought to anchor within six or seven hours 
after the pilot took possession of her. The 
Warren is a large ship, and the libellant was 
occupied a day and night in working her up 
to where the steamboat took her in tow. 

The general principle is that double pilotage 
is payable for conducting a vessel in a crip- 
pled state (2 Hagg. 178, note), or a remunera- 
tion equivalent to the extra service, including 
the distance, labor and hazard of the piloting 
service. The Dido [supra] U. S. Cir. Gt., 
Dec., 1840, S. D. N. Y. Double pilotage over 
mere pilot ground would not, in my opinion, 
be a reasonable reward for the time and risk 
involved in those services. But I do not find 
in the proofs evidence of that extraordinary 
degree of skill or benefit bestowed by the libel- 
lant which should give him a right to a com- 
pensation of a special magnitude, nor even 
equal to what would have been readily paid 
by owners or insurers to a steam vessel for 
taking the ship in tow at that point. I think, 
considering the defective condition of the ship, 
the season of the year, her proximity to the 
coast, and the distance she had to be navigat- 
ed under circvunstances of serious disadvan- 
tage, that the libellant is entitled to receive one^ 
hundred dollars in addition to the sum paid 
into court. 

Decree for $152.44, with taxed costs. 

The above case was argued on appeal before the 
Hon. Samuel Nelson, Circuit Judge, and the 
decree affirmed, Sept. 6, 1853. [Case No. 14,- 
101.] 
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Case N"o. 17,194. 

WARREN T. DEIAWARB, L. & W. RT. 

CO. 

17 N. B. R. 451; 1 5 Chi. Leg. News, 205; 4 
Leg. Op. 533.] 

District Court, N. D. New York. Dec. 23, 
1872. 

Baskuuptct— Bill bx Assignee to Avoid Fbaud- 
ULENT Judgment?— Costs. 

An assignee in bankruptcy filed a bill in equi- 
ty against a creditor of the bankrupt for the pur- 
pose of obtaining a decree that several judg- 
ments in favor of that creditor and against the 
"bankrupt, and the executions issued thereon 
were fraudulent and void as against the said as- 
•liignee. Held, that under the proofs in the case 
jind the authorities cited, the assignee's right to 
the decree was undoubted; that the judgments 
an question were obtained when the bankrupt 
■was insolvent, such creditor having reasonable 
'Cause to believe his debtor was insolvent at the 
time such actions were brought; that the credit- 
or having fought this case to the bitter end to 
maintain his preference, the assignee must hjcve 
■costs. 

In equity. 

HALL, District Judge. This Is a bill in 
•equity, filed by the plaintiff, as' assignee ia 
■bankruptcy of the Wadsworth Iron Works, for 
the purpose of obtaining a decree that several 
Judgments in favor of the defendant, agahast 
the bankrupt, and the executions issued there- 
•on are fraudulent and void as against such 
assignee. The petition in bankruptcy, under 
which the plaintiff was appointed assignee, was 
filed against the bankrupt on the 20th day of 
April, 1871. It appears by the pleadings and 
proofs that in February, March and April, 
1871, the defendant recovered against the 
bankrupt, by default, five several judgments 
In the supreme court of the state of New York, 
■and procured executions to be issued thereon 
to the sheriff of Erie county by whom such 
esecutions were levied upon the personal prop- 
-erty of the bankrupt. Such judgments may 
be, briefly, further described as follows, viz.: 

I. A judgment recovered Februajy ISth, 
1871, for the sum of eight thousand nine hun- 
•dred and fifty-one dollars and two cents upon 
SL promissory note of the bankrupt for eight 
thousand eight hundred and eighty-five dollars 
and sixty cents, dated October 18th, 1870, and 
^payable In three months after the date thereof. 

n. A judgment for four thousand seven hun- 
dred and fifty-seven dollars and seventy cents, 
recovered February 25th, 1871, on the .promis- 
sory note of the bankrupt for four, thousand 
«even hundred and sixteen, dollars and ninety- 
two cents, dated October 25th, 1870, and paya- 
ttle in ttiree months after the date thereof, 

III. A judgment for four thousand seven 
■hundred and sixty dollars and fifty-three cents, 
recovered March 4th, 1871, on a promissory note 
>of the bankrupt for four thousand seven hun- 
"dred and sixteen dollars and ninety-two cents, 
dated November 1st, 1870, amd payable in three 
months after such date. 

1 [Reprinted from 7 N. B. R. 451, by permis- 
-sion.] 



- IV. A judgment for four thousand seven 
hundred and fifty-nine dollars and fifty-eight 
cents, recovered Maix;h 7th, 1871, on a promis- 
sory note of the bankrupt dated November 7th, 
1870, and payable three months after" such date. 

V- A judgment recovered April 1st, 1871, for 
five thousand nine hundred and forty dollars 
and tMrty-four cents, on a promissory note of 
the banlirupt, dated December 1, 1870, and 
payable in three months after date. 

It further appears that no defence was in- 
teiposed in any or either of the suits in which 
said judgments were so recovered; and upon 
the proof in the case it is very clear that the 
Wadsworth Iron Works, the bankrupt and de- 
fendant in such suits, for some time prior to 
January 1st, 1870, and ever after, was, in fact, 
insolvent and wholly ULoable to pay all its debts 
as they fell due in the ordinary course of busi- 
ness; and that the property of such bankrupt 
was never, after that time, suflacient to pay 
and ^scharge all its debts and liabilities upon 
a final settlement and closing of its busmess 
and estate. It also appears that a promissory 
note of the bankrupt, dated September Uth, 
1870, for eight thousand four hundred and 
eighty-six dollars and ten cents, payable to the 
defendant three months after its date, and 
which had been endorsed by the defendant to 
the National City Bank of New York, was pro- 
tested for non-payment at its maturity, De- 
cember 3d, 1870; that the bankrupt was soon 
after prosecuted thereon by such bank at the 
request of the financial agents of the defendant; 
that a judgment was recovered thereon against 
the bankrupt by default, for the amount there- 
of, January 3d, 1871; that another note of the 
bankrupt, dated October 1st, 1870, and given 
to the defendant for the sum of eight thousand 
eight hundred and fifty-five dollars and nine- 
ty cents, payable three months after date, was 
sJso protested for non-payment at its maturity, 
and that the defendant recovered a judgment 
by default against the bankrupt for the amount 
thereof, February 1st, 1871; that the amount 
of the first of the two judgments last above 
named was collected by or paid to the sheriff, 
February 27th, 1861; and that the amount of 
the second was so paid or collected, March 
27th, 1871. It also appears that Mr. Wads- 
worth, the president and chief manager of the 
bankrupt corporation, at some time in the fall 
of 1870, applied to the financial ofl5cers of the 
defendant for an extension of payment on a 
promissory note of the bankrupt about to fall 
due, and which had been given to the defend- 
ant by the bankrupt; and that in answer to 
such application he was told that the note had 
passed out of the hands of the defendant; that 
shortly before the maturity of the said note 
falling due December 3d, 1870, he applied for 
an extension of the payment of such note, and 
stated that if the payment of that note and the 
one to become due in January could be extend- 
ed he would pay the others at maturity; that' 
sucii application was declined and that there- 
upon Mr. Wadsworth was very angry. 

The bankrupt was a manufacturer and the 
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seven notes referred to were severally its com- 
mercial paper. It is thus apparent that the 
Wadsworth Iron Works was not only insol- 
vent when each of the notes upon which the 
judgments' in controversy in this suit ma- 
tured, hut that it had committed repeated acts 
of hahkruptcy to the knowledge of the de- 
fendant's officers and agents before the first 
of such judgments was recovered. That the 
agents and officers of the defendant had not 
only reasonable but very abundant cause to 
believe that the Wadsworth Iron Works was 
then Insolvent is beyond doubt; and they cer- 
tainly knew it was bankrupt, and liable to be 
proceeded against under the bankrupt act [of 
1867 (14 Stat 517)]. Under such circum- 
stances the judgments in controversy can only 
be sustained, if they can be sustained at all, 
upon very clear and satisfactory proofs to 
repel the legal presumptions of actual or legal 
intent to give and to obtain a preference in 
fraud of the provisions, policy and purpose of 
the bankrupt act. Shawhan v. Wherrit, 7 
How. [48 U. S.] 627; In re Bininger [Case No. 
l,420j; Bump, Bankr. (5th Ed.) 468-470; 
In re Bininger [Case No. 1,420]. 

It was strongly insisted that there was no 
intention on the part of the bankrupt corpora- 
tion to give a preference to the defendant, 
and the testimony of the treasurer and an- 
other active officer of the defendant has been 
taken for the purpose of showing that the 
omission to pay the notes above referred to, 
and the suffering of the judgments, esecu- 
tions and levies upon the property of the cor- 
poration as heretofore stated, were believed 
to be, and were, the result of a feeling of 
spite and vindictiveness on the part of Wads- 
worth, the principal stockholder and presi- 
dent of the bankrupt corporation, caused by 
the refusal of the defendant to grant an ex- 
tension of further time for the payment of 
the aforesaid notes which fell due December 
3d, 1870, and January 4th, 1871. The testi- 
mony of Mr. Wadsworth was not taken by 
f: either pai-ty, and the other evidence in the 
case is very far from satisfactorily establish- 
ing the allegation that he acted under the in- 
fluence of such feeling, and intended, by re- 
fusing to cause the payment of the commer- 
cial paper of the corporation, and then suffer- 
ing judgments, executions, and levies, as here- 
inbefore set forth, to injure rather than benefit 
the defendant It must be presumed that he, 
as the principal stockholder, chief officer and 
manager of the corporation, knew, as the vice- 
president (who was examined) well knew, that 
the corporation was hopelessly insolvent and 
wholly unable to pay its debts in fidl. Know- 
ing this and suffering these judgments to be 
taken and executions to be issued and levied, 
one after another, for many weeks, without 
giving notice to other creditors that they might 
institute proceedings in bankruptcy, he can not 
be allowed to say that he did not intend to 
give a preference to the defendant He clearly 
intended to suffer and allow precisely what 
was done, and, as the necessary and inevi- 



table consequence of its being done was to 
give such preference, he could not, if he had 
been examined as a witness, have effectually 
denied the intention which, under such cir- 
cumstances, is by law conclusively presumed. 
In re Bininger [supra], and cases there dted; 
Bump, Bankr. (oth Ed.) 49, 472-477, and cases 
cited; Toof v. Martin [13 WaU. (80 U. S.) 
40]. 

The suffering of- the judgments, executions 
and levies in controversy, was, in effect, a 
transfer of so much of the bankrupt's property 
as was necessary to satisfy such executions, 
while the bankrupt was hopelessly insolvent, 
and when the defendant had reasonable cause 
to believe such insolvency existed, and knew 
that acts of bajokruptey had been committed. 
The leading case of Toof v. Martin [supra], 
decided by the supreme court of the United 
States at the last December term, and which 
is only an affirmance of doctrines frequently 
acted upon by judges of the circuit and dis- 
trict courts, is deemed entirely decisive of this 
case. In that case it was declared by the 
court that "it is a general principle that every 
one must be presumed to intend the necessary 
consequences' of his acts. Q^he transfer in any 
case, 'by a debtor, of a large portion of hiS' 
property, while he is insolvent, to one credit- 
or, without making provision for an eqUbl dis- 
tribution of its proceeds to all his creditors, 
necessarily operates as a preference to him, 
and must be taken as conclusive evidence that 
a preference was intended, unless the debtor 
can show that he was at the time ignorant of 
his insolvency, and that his affairs were such 
that he could reasonably expect to pay all his 
debts. The biurden of proof is upon him in 
such case, and not upon the assignee or con- 
testant in bankruptcy. * * * » "it is mani- 
fest not only that the bankrupts were insolvent 
when they made the conveyances in contro- 
versy, but that the creditors Toof, Phillips & 
Co., had reasonable cause to believe that they 
were insolvent. The statute,' to defeat the con- 
veyances, does not require that the creditors 
should have had absolute knowledge on the 
point,' nor even that they should, in fact, have 
had any belief on the subject. It only requires 
that they shoidd have had reasonable cause 
to beheve that such was tbe fact And rea- 
sonable cause they must be considered to have 
had when such a state of facts was brought to 
their notice in respect to the affairs and pecu- 
niary condition of the bankrupts as would 
have led prudent business men to the conclu- 
sion that they could "not meet their obUgations 
in the ordinary course of their business. * * * 
It only remains to add that the creditors had 
also reasonable ground to beheve that the con- 
veyances were made in fraud of the provi- 
sions of the act. This, indeed, follows neces- 
sarily from the facts ah-eady stated. The act 
of congress was designed to secure an equal 
distribution of the property of an insolvent 
debtor among his creditors, and any ti-ansfer 
made with a view to secure the property, or 
any part of it to any one, and thus prevent 
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an equal dish'ibution, is a transfer in fraud 
of the act." See, also, Smith v. Buelianau 
[Case No. 13,016]; Hasliell v. Ingalls [Id. 
G,193]; Bump, Banki-. (5th Ed.) 478, 479, and 
cases cited. 

It was veiy earnestly insisted in hehalf of 
the defendant, that the officers and agents of 
the defendant actually helieved the bankrupt 
corporation to be entirely solvent, until aftei' 
the -proceedings in bankruptcy were commen- 
ced, and that the repeated failures of the 
banla'upt to pay at maturity, and the long con- 
tinued suspension of the payment of the com- 
mercial paper in which the defendant was so 
largely interested, and the suffering of judg- 
ments, executions and levies to be had thereon, 
was caused by the unwillingness and not by 
the Inability of the debtor; and that they 
sought to obtain such judgments without any 
intent to obtain a preference, and without anjf 
suspicion or cause to suppose that a fraud on 
tlie banki'upt act was intended. In support of 
these positions the testimony of two of the 
defendant's officers and agents was relied on, 
and one of them, although he knew at the time 
that an urgent application for an extension up- 
on one or two of the first of the dishonored 
notes herein referred to was made a short time 
before the first of said notes became due, and 
also knew of the repeated failures to pay such 
notes, and of the legal proceedings tliereon 
promptly commenced upon such refusals to 
pay, and had been told by the president of ttie 
defendant immediately after Mr. Wadsworth 
first refused to meet his indebtedness to the 
defendant, that "he (the witness) must get 
the money out of it as soon as he could," nev- 
ertheless testified tliat up to time of the is- 
suing of the execution on the last judgment 
against the bankrupt he believed the bankrupt 
to be responsible and solvent; that he had no 
Information to the contrary, and that when he 
obtauied such judgments and caused execu- 
tions to be issued, it was not done with any 
Intent to obtain a preference over any other 
creditor. .In charity to the witness it may be 
presumed that he testified in ignorance of the 
legal definition of insolvency, and of the nat- 
ural and legal presumptions arising upon the 
knowledge and information in his possession, 
and perhaps confounded the ideas of motive 
and intent, and believed he was testifying 
truthfully. But to allow such testimony to 
control the rights of the general creditors, in 
cases like th? present, would defeat the pur- 
poses and poUcy of the bankrupt act; and if 
the proper construction and administration of 
the act requires it, the act is, indeed, but a 
miserable abortion. 

The language of the learned circuit judge 
who decided the Case of Bininger [Case No. 
1,420], applies in its full force to the question 
of the intentions of the defendant, or the offi- 
cers of the defendant, in this case. He says; 
"The debtor," (and of course the creditor, also) 
"must be taken to know the law, and to know 
the precise legal effect of his act. He did cer- 
tainly intend the act and all the. legfil conse- 
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quences of the act. "It is easy to confoimd 
motive with tutent, and that has been done, I 
thinlt, in the discussion of this case. It was 
done by the debtor, Clark, in his testimony. 
No doubt he testified truthfuhy, when he said, 
in substance, that he did not intend to pro- 
cure the appointment of a receiver with the 
intent to defeat the operation of the bankrupt 
law. I have no doubt he means by this, that 
defeatmg or delaying the operation of the 
bankrupt act, was not the motive which in- 
duced him to procure such appointment. He 
did intend to do the very thing which hinders 
and defeats that act, and in judgment of law, 
he knew when he did it that it would have 
that effect. Knowing the effect he must have 
intended to produce it, when he voluntarily 
chose to do the act. Whatever his motive was, 
he acted voluntarily in choosing, and therefore, 
in intending all the legal results which would 
flow from his action in the matter." 

Upon the proofs in tliis case, and the author- 
ties cited, it is impossible to doubt the right 
of the plamtiff to a decree, and the defendant 
having fought this case to the bitter end to 
maintain the preference claimed, the plaintiff 
must have costs. 

NOTE. It was not necessary in this case, or 
in the case of Toof v. Martin [supra] to decide 
the question whether acts doue in contravention 
of the general purposes and policy of the bank- 
rupt act and which directly tend to defeat such 
policy and purpose, by securing a preference of 
one creditor over other creditors of a known in- 
solvent debtor, can be held invalid and be set 
aside when the case cannot be brought within 
any of the express provisions of the act declaring 
fraudulent and void certain specified acts by ^ 
whidi it is attempted to secure such preferences. 
See Shawhan v. "Wherrit, 7 How. [4S U. S.] 
627; Bell v. Leggett, 3 Seld. [7 N. Y.] 176, 
Beattie v. Gardner [Case No, 1,195], and cases *- 
cited. 



Case ISTo. 17,195. 

WARREN V. EMERSON. 

[1 Curt. 239.] 1 

Circuit Court, D. Maine. Sept. Term, 1852. 

Negotiable Instkumexts — ^Tkansfer ix Trust — 
Defences. 

1. A transfer of a negotiable note and mort- 
gage to the plaintiff, to indemnify him, he agree- 
ing to retransfer them if indemnified, held, not a 
legal mortgage, but a conveyance in trust. 

2. The maker of the note, having acquired 
the equitable interest of the assignor, may use 
it in Iiis defence to an action at law on the 
note. 

This was an action by the indorsee of a 
promissory note against the maker. At the 
time the note was indorsed to the plaintiff, he 
gave to tlie indoi-ser, who was also the payee 
of the note, the follo-\ving memorandum, in 
writing: 

"Boston, December 22, 1S48. - Whereas, 
Nathaniel Hatch, of Porter township, state of 
Pennsylvania, has this day indorsed and de- 
livered over to me the note of Albert Emer- 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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sou, of Bangor, dated September 14, 1847, for 
the sum of twelve hundred dollars, payable 
in two years from the date thereof, with in- 
terest; which note is secured by mortgage of 
land in Bangor, Maine, named in the mortgage 
deed of September 10, 1847, and this day as- 
signed to me by said Hatch; all of which is 
done to hold me harmless agiainst the payment 
of my two acceptances this day to said 
Hatch's' order, payable at the Bank of Com- 
merce, in Philadelphia, for the sum of five 
hundred dollars each, at six months from 
date; and on the payment of said acceptances, 
on the day on which the same are payable, 
and the sum of fifty dollars, I agree to de- 
liver said note, and reassign said mortgage to 
said Hatch, Henry Warren." 

Only one of the plaintiff's acceptances was 
negotiated by Hatch, who failed to take it up 
at its maturity; and it was ultimately paid 
by the plaintiff. On the second day of No- 
vember, 1850, Hatch gave to Emerson the 
following order: 

"Bangor, November 2, 1850. Henry War- 
ren, Esq. Dear Sir:— Having settled with 
Albert Emerson the amount due on mortgage 
from him to me, the same which I assigned 
to you, you will assign said mortgage to him, 
or discharge the same, as he may direct, upon 
his satis^ing your claim on the same. Na- 
thaniel Hatch." 

The question was, whether the plaintiff could 
recover of the defendant any greater sum 
than was necessary for his indemnity, and the 
sum of fifty dollars, mentioned in the memo- 
randum. 

Mr. Warren, pro se. 
Mr. Rowe, for defendant. 

CURTIS, Circuit Justice. The memoran- 
dum, given by the plaintifiC to Hatch, declares 
the trust upon which the note and mortgage 
were held by hun. The legal effect of the 
arrangement was, that the plaintifC became the 
holder of the legal title to the note and mort- 
gage, clothed with an equitable right to apply 
their proceeds to his own indemnification; 
and that, subject to this ri^ht of the plaintiff, 
the equitable interest and ownership remained 
in Hatch. In other terms, the plaintiff held 
tlie note and mortgage in trust, to apply so 
umch of their proceeds as might be needful 
to indemnify himself and pay the sum of fifty 
doilai-s, and the residue to pay to Hatch. 

It has been argued, that the transaction 
amounted to a legal mortgage of a chattel, 
which became absolute in sixty days after the 
breach of the condition, according to the local 
law of Maine. . But to constitute a technical 
legal mortgage, there must be a condition in 
the conveyance, or in some defeasance' malcing 
part of the same transaction, by the mere 
force of which the title is revested in the mort- 
gagor, if the condition is performed. This 
memorandum does not contain such a condi- 
tion; it provides for a reti'ansfer of the title 
from the plaintiff to Hatch, if the acceptances 
shall be paid by Hatch at their maturity; and 



if it did set out such a condition, still it 
would not amount to a defeasance, so as to 
constitute a technical mortgage, because an 
interest in the realty was conveyed by deed, 
and the instrument of defeasance must be 
under seal. It is true, the note is a chatter- 
but it can hardly be, that the interest in the 
realty ivas intended to be held by one species 
of title, and the note by another. Both were 
ti-ansferred to the plaintiff for the same pur- 
pose, and as one transaction; both were 
agreed to be retransfen-ed by him at tlie 
same time, and in the same event; and the 
note and mortgage together, made one se- 
curity. To suppose that the parties intended 
to mortgage the note, and convey the interest 
iu the realty in trust, is quite inadmissible. 
This renders it unnecessary to examine the 
cases in 2 Barb. 538, 3 Hill, 593, and 2 Comst. 
[2 N. Y.] 443, which, being either pledges or 
mortgages of stocks, are distinguishable from 
this case. 

I am of opinion this was not a legal mort- 
gage, but a taking of security by way of an 
absolute transfer of the whole legal title, 
leaving the equitable title to the proceeds in 
Hatch, subject to the plaintiff's rights, above 
stated. This being so. Hatch could certainly 
transfer his equitable title to Emerson, and 
by his order on the plaintiff, has done so. 
In Mandeville v. Welch, 5 Wheat. [18 U. S.] 
286, the supreme court say: "In cases where 
an order is drawn for the whole of a partic- 
ular fund, it amounts to an equitable assign- 
ment of that fund; and, after notice to the 
drawee, it binds the fund in his hands." The 
question is, whether Emerson can avail him- 
self of this equitable title in his defence. 
There are certain equitable titles, which cowts 
of law, iu modern times, take notice of and 
give effect to. Among them are assignments 
of choses in action, which are protected by 
courts of law from all adverse proceedings 
by the holder of the legal title; and I can 
perceive no reason why this equitable title, 
gained by Emerson through the assignment 
from Hatch, should not be protected. It is 
true that, ordinarily, it is only the assignee of 
the whole chose in action who is protected; 
and the doctrine is not extended to partial 
assignments. MandeviUe v. Welch, 5 Wheat, 
[18 U. S,] 277. But here the whole chose in 
action, arising out of the written promise of 
the plaintiff to Hatch, is assigned to Emer- 
son; and the reason of the limitation of the 
doctrine can have no application to this case; 
that reason is, that a debtor cannot, by hav- 
ing a demand split up by partial assignments, 
be made accountable to different persons with- 
out his own consent. But here the debtor 
does consent; he is himself the assignee. It 
is true, the person here seeking protection for 
an equitable title, is the debtor; he desires to 
avail himself of it in his defence, valeat quan- 
tum. But why should he not be allowed to 
do so, as well as a plaintiff be allowed to make 
a similar title the gi'ound of a valid daimV 
There is one reason for allowing this de- 
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fence, which often determines courts of law 
to give effect to defences. It prevents cir- 
cuity of aption. If the plaintiff should re- 
cover the whole sum of Emerson, he could sus- 
tain a suit in equity, or an action for money 
had and received, in the name of Hatch, to 
recover from the plaintiff, under his written 
memorandum, whatever may remain after his 
claims are satisfied. I do not perceive that 
there is any thing inconsistent with estab- 
lished modes of proceeding at the common 
law, in doing complete justice between the 
parties in this action, by giving effect to the 
eftiuitable title of the defendant It is a new 
ease, in its facts, but I thhik not in its prin- 
ciples. Neponset Bank v. Leiand, 5 Mete. 
[Mass.] 259. A judgment wiU, therefore, be 
entered for the amount paid by the plaintiff, 
and interest and cost of protest of the bill; 
and to this is to be added the sum of fifty 
dollars, and interest from the 22d June, 1849, 
the time when that stmi was agreed to be 
paid. 



Case K'o. 17,196. 

WARREN et Jil. v. GARBER. 

[1 Hughes, 365; i 15 N. B. R. 409.] 

Circuit Court, E. D. Virginia. April'' 1877. 

r 

Bankuoptcy — Suit by Assignee to Recovek 
FKAcnaLEST Payment— Pleading— Evi- 

OENOE UNDRll GeSERAL CoUXTS. 

1. Under section 13 of the Revised Statutes 
of the United States, in a suit brought by an 
assignee in banliruptcy after the passage of 
the act of June 22d, 1874 [18 Stat. 178], amend- 
ing the bankruptcy act [of 1867 (14 Stat. 517)], 
to recover back money paid before March 14th, 
1874, in violation of section 5128 of the Re- 
vised Statutes, it is sufficient for the declara- 
tion to lay the payment as made within four 
months of the bankruptcy instead of two 
months; and to charge that the defendant had 
reasonable cause for believing that the pay- 
ment was made in fraud of the provisions of 
the bankruptcy law, and it need not charge that 
the defendant l:new that it was so made. 

2. Under the general money counts in such' 
a declaration, evidende will not be admitted to 
prove any liability, on implied promises, con- 
tract^ or obligation, arising exclusively under 
section 5128 of the Revised Statutes. 

3. When a petition in bankruptcy is filed at 
*9 a. m., on the 14th March, 1874, held, that a 
preferential payment made on the 14th No- 
vember, 1873, must be construed as made more 
than four months before the bankruptcy. 

The first count in the declaration waa as 
follows: "And thereupon the said plaintiffs 
[E. J. Warren and others] say that heretofore, 
to wit, on the 23d day of September, 1873, 
the said Mutxial Building Fund and Dollar 
Savings Bank suspended payment, and has 
not since said day resumed payment; that 
said Mutual Building Fund and Dollar Sav- 
ings Bank was adjudicated a bankrupt by the 
district court of the United States for the 
Eastern district of Virginia, on the 26th day 
of March, 1874, upon the petition of A. Oap- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



pell & Co., creditors of said Mutual Build- 
ing Fund and Dollar Savings Bank, filed in 
said district court on the 14th day of March, 
lb74, and that by legal proceeduigs had there- 
on, the plaintiffs were by said court appointed 
and confirmed trustees in bankruptcy of the 
estate and effects of said Mutual Building 
Fund and Dollar Sayings Bank, and the le- 
gal title to the estate and effects thereof was 
vested in them, that said Mutual Building 
Fund and Dollar Savings Bank being insol- 
vent within four months before the filing of 
the petition aforesaid, with a view to give a 
preference to the said A. W. Garber, a cred- 
itor of the Mutual Building Fund and Dol- 
lar Savings Bank, paid to him, the said A. 
W. Garber, out of the funds of said Mutual 
Building Fund and Dollar Savings Bank, a 
large sum of money, to wit, §4412.90, the 
said A. W. Garber then having reasonable 
cause to believe the said Mutual Building 
Fund and Dollar Savings Bank to be insol- 
vent, and that said payment was made in 
fraud of the provisions of the bankrupt act, 
thereby preventing said sum of money from 
coming into the hands of the plaintiffs to the 
damage of the plaintiffs." It will be seen 
that the declaration was based upon section 
5128 of the Revised Statutes as it stood be- 
fore the amendment of June 22d, 1874. That 
amendment changed the period within which 
a preferential payment, etc., contemplated by 
it should be made to two months instead of 
four; and made it necessary for the person 
receiving the benefit of the preference to 
know that it was in fraud of the provisions 
of the bankruptcy law, substituting the word 
"know" used in this connection for the 
words "having reasonable cause to believe." 
The second* count of the declaration was simi- 
lar to the first as to the xase of four months 
in its recital, but charged that the defendant 
knew that the payment was in fraud of the 
provisions of the bankruptcy act. _ The third 
count was the same as the first, except that it 
mentioned in detail certain sums paid (parts 
of the gross sum of $4412.90) instead of men- 
tioning the gross sum. The fourth count was 
like the second one, but differed from it in 
mentioning detailed payments instead of the 
gross sum of $4412.90. Then were added the 
usual general money counts, without any in- 
troductory recital of incidental facts bring- 
ing the assumpsit within the terms of sec- 
tion 5128. 

There was a demurrer to the declaration, 
which was accompanied by the following 
memorandum of the gi'ounds of law relied on: 
"1st. The first count of said declaration does 
not aver that the said sum of $4412.90, al- 
leged therein to have been paid to said de- 
fendant, was paid to him within two months 
before the filing of said petition, nor does it 
aver that the defendant 'receiving such pay- 
ment,' received it 'knowing such payment was 
made in fraud of the provision of the bank- 
rupt law.' 2d. The second count of the decla- 
ration does not aver that the said sum of 
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$4il2.90, alleged therein to have been paid to 
the defendant, was paid to him within two 
months before the filing of said petition. 3d. 
The third count does not aver that the said 
several sums of money, therein alleged to 
have been paid to the defendant, were paid 
to him within two months before the filing of 
said petition; nor does it aver that the defend- 
ant, 'receiving such payments' received them, 
•knowing such payments were made in fraud 
of the provisions of the bankruptcy law.' 
4tb. The fourth count does not aver that the 
said several sums of money therein alleged 
to have been paid the defendant, were paid 
to him within four months before the filing 
of this petition [this objection was not true, 
as there was an averment of this fact]; nor 
does it aver that they were paid to him with- 
in two months before filing of said petition. 
5th. The 5th, 6th, 7th, Sth, 9th, and 10th 
counts in said declaration are the common 
counts in indebitatus assumpsit— in neither of 
said counts is it averred that at the time the 
acts there mentioned were done, and the in- 
debtedness therein claimed accrued, that the 
bank was insolvent, or Avas in contemplation 
of insolvency, or that it was within four or 
two months before the filing of said petition, 
or with a view to give a preferment to said 
defendant, nor is it averred that said defend- 
ant had reasonable cause to believe the bank 
insolvent, or knew that they were done in 
fraud of the provisions of the bankrupt law. 
The declaration avers that at the time th^e 
payments were made, or acts done, the said 
defendant was a creditor of the bank, and 
that they were made before the filing of the 
petition; if so, they are valid, and there can 
be no recovery badr in assumpsit. It is only 
when the payments are made under the eii*- 
cumstances specified in section 5i2S of the 
act, that the payments are void, and can be 
recovered back by the assignee; and to ena- 
ble him to do so, he must aver all the acts 
and circumstances specified in that section, 
as it ia a statutory action. They are condi- 
tions precedent to his recovery, and must be 
averred in the declaration and proved in the 
trial. For the act expressly declares that the 
assignee may recover the property, or the 
value of it, from the person receiving it." 

James Neeson and Thomas G. Jackson, for 
plaintiff.s. 

John A. lueredith and John B. Young, for 
defendant. 

HUGHJES, District Judge. The demurrant's 
objections to the declaration are founded up- 
on two propositions, viz.: First. That section 
5128 of the Kevised Statutes is a penal law, or 
at least a law imposing a forfeiture; and, 
second, that it must, as such, be treated as if 
it had read before the 226. of June, 1874, as it 
has read since it was amended on that day, 
as to violations of it committed before the 
date of the amendment, and sued upon after- 
wards. Neither of these propositions is true. 



Section 5128 is not a penal law, nor does it 
impose. a forfeiture. It creates a disability. 
It imposes a liability in case its disabling pro- 
visions are violated. It establishes upon that 
liability a right. And it gives a remedy for 
that right. The policy of the bankruptcy law 
being to distribute the assets of the bankrupt 
equally among his creditors, this section was 
inserted in aid of that purpose. As at com- 
mon law an infant or a maiTied woman could 
make no valid contract, so this section pro- 
vides that insolvents shall not, within a defined 
period of their bankruptcy, be able to dispose 
of their property to pei-sons who have reason- 
able cause to believe that they are insolvent, 
and are acting in contemplation of bankrupt- 
cy. If they do dispose of their propertj', un- 
der the circumstances defined by the section, 
the law declares that the transaction is void, 
and authorizes their assignees in bankruptcy to 
recover back the property so disposed of, or 
its value. If money be paid out by the in- 
solvent imder the circumstances detailed by 
the section, then the payment is void, the cred- 
itor who receives the money receives it under 
a void payment, which carries no title to him, 
just as the payment of money by a child to 
an adult person is a void payment, and an 
implied contract at once arises by which th'e 
person receiving the money becomes debtor to 
the person entitled to it, the law implying a 
promise on his part to return it. Section 5128, 
therefore, has two distinct characters; First, 
it deelai-es void, among other things, a prefer- 
ential payment of money, and raises an im- 
plied promise or contract as of the date of 
the transaction on the part of the receiver of 
the money, to repay it. Second, it authorizes 
the assignee of the bankrupt who paid the 
money, to sue for and recover it. Only in this 
'last respect is section 5128 remedial. Only in 
this last respect can an amendment of the law 
affect the rights which arose or were vested 
before the passage of the amending law. On 
the other hand, that part of the section which 
defines the circumstances under which a pay- 
ment shall be void, is declai-atory and not rem- 
edial, creating a disability in the insolvent to 
pay Avithin a certain period, creating a liabil- 
ity in the person receiving the money to re- 
pay it, making void the ti'ausaction, and do- 
ing all as of the date of the ti-ansaction itself. 
Any payment by this bankrupt which was 
made within four months before the date of 
its banki'uptcy, the 14th of March, 1874, under 
circumstances described by the law as it was 
during that period, was void, and void by 
virtue of the law as then in force. 

It is veiy true on the genei-al principles gov- 
erning the construction of laws which have 
been amended, that where a penalty, forfeiture, 
or disability, is imposed, and that disability is 
narrowed by the amending law, the amended 
is h^d to prevail over the original law, Sedg. 
St. & Const. Law, 129, 130, and Cooley, Const. 
Lim. 381, and the numerous cases there cited. 
It is also true, that where a general clause of 
the amended law repeals all provisions of the 
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original law inconsistent witli those of tlie new 
law, as in tliis case, it is, in general, construed 
to have the effect to substitute tlie new law 
for the oM, retroactively as to penalties, for- 
feitures, and disabilities. But while this is 
the case as to mere, disabilities, it is not so as 
" to such disabilities as are coupled with liabil- 
ities, out of which rights accrue to third per- 
sons, as ia the case now before us. Here the 
disability to make a preferential payment 
within four months of the banliruptcy, im- 
posed by the Law ujwn the insolvent, was coup- 
led with a corresponding liability of the re- 
ceiver of the money to restore it, and an im- 
plied contract to restore it to a third person 
entitled, in equity, and upon principles of nat- 
ural justice, to receive it. Judge Dillon, in 
Singer v. Sloan [Case No. 12,808], seems to 
have overlooljed the distinction between a mere 
disability and a disability complicated with 
liabilities, and with resulting equitable and 
statutory rights. Notwithstanding the high 
authority of that eminent jurist, his decision 
in this case has been overruled in several cases 
subsequently decided, and I should not feel at 
liberty to follow it here even on general prin- 
ciples. See Singer v. Sloan [Cases Nos. 12,- 
898 and 12,899] ; Tinker v. Van Dyke [Case 
No. 14,058]; Van Dyke v. Tinker [];d. 16,- 
849]; Bamewell v. Jones [Id. 1,027]; 'in re 
Lee [Id. 8,179] ; Oxford Iron Co. v. Slafter 
[Id. 10,637]. For if any doubt were left on 
this head, it would be removed by section 13, 
Revised Statutes of the United States, which 
applies to all laws of, congress, and which pro- 
vides in express terms, that "the repeal of 
any statute shall not have the effect to release 
or extinguish any • . . . liabiiitj' incurred 
under such statute, unless the repealing act 
shall so expressly provide, and such statute 
shaU be treated as still remaining in force for 
the purpose of sustaining any proper action 
.... for the enforcement of such liability." 
The Revised Statutes were enacted on the 22d 
of June, 1874, simultaneously with amended 
bankruptcj'' act. I hold, therefore, that those 
counts of the declaration are good which set 
forth the liability created by section 5128, as 
it was during the period four months before 
the 14th of ilarch, 1874, which was the day of 
the filing of the petition in bankruptcy; they 
are sufficient in laying the payment sued upon 
within four months, and in averring that the 
defendant had reasonable cause to believe that 
the money was paid him in fraud of the pro- 
visions of the bankruptcy act. They need not 
lay the payment within two months, nor aver 
that the defendant knew that the payment 
was made in fraud of the provisions of the 
bankruptcy act. The demuixer, therefore, to 
the four special counts in the declaration is 
overruled. As to the general counts, it Is 
proper to say in advance, that while the de- 
murrer to them is overruled, the court will not 
permit any evidence to be given under them 
at the trial, of a liability, contract, promise, or 
obligation arising exclusively under section 
5128. 



Proceedings at the Trial. 

Thereupon the case went to trial, the plain- 
tiffs having filed the following bill of particu- 
lars, setting forth the items claimed; the first 
two items being for money received by the 
defendant, on his checks drawn before the be- 
ginning of the period of four months preced- 
ing the bankruptcy; the remaining four items 
being for money received on checks drawn 
within that period: 

Bill of ParticnlarB. 
1S73 

Oct. 30. To cash on your check of this date $2iiIC 72 

Nov. 14. *' " " " 517 01 

Nov. 15. " " " " 133 10 

Dec. 2. " *.' •• ■• 1034 50 

Dec. 2. " •' " " 21 00 

Dec. 4. " " " " S4 57 

The petition in bankruptcy having been filed 
at 9 a. m. on the 14th March, 1874, plaintiffs 
raised a question whether the 14th November, 
1873, was not part of the four months so as 
to include the check paid on that daj'. But 
TBDE COURT loded that that day should be 
excluded; first, because section 5013 expressly 
so provided; and second, because, on general 
principles, the law will presume that the pay- 
ment was made while the person was compe- 
tent to make it in cases of doubt. 

Plaintiffs also contended that the president 
and cashier were not authorized to pay the two 
first checks to one depositor while the bank 
was unable to pay all depositors; but failed to 
show that these otficers were forbidden to malie 
such payments. 

On the questions thus arising, TELE COURT 
gave the following instructions to the jury: 

First Insti-uction. The comt instructs the 
jmy that in order for the plaintiffs to recover 
badi any payments made to the defendant with- 
in four months before the 14th of ilarch, 1874, 
the jmy must believe from the evidence: 1st. 
That the Mutual Building Fund and Dollar 
Savings Bank was insolvent at the time of the 
pajTuent. 2d. That the bank made the pay- 
ment with a view to give a preference to the 
defendant. 3d. That the defendant had rea- 
sonable cause to believe that the bank was in- 
solvent. 4th. And that the defendant also had 
reasonable cause to believe that the payment 
was made in fraud of the provisions of the 
bankrupt act. The jury must believe that all 
this was so, or else they should not find for the 
plaintiffs as to any such payment. 

Second Instruction. The jury are further ui- 
strueted that, in contemplation of the law of 
bankraptcy, insolvency consists in being unable 
to pay and not paying just and legal demands 
for money due and payable in the ordinaiy 
course of the debtor's business. * 

Third Instruction. They are also instructed 
that before or on the 14th day of November, 
1S73, the president and cashier of the bank 
had a right to make bona fide settlement of the 
indebtedness of the bank with its assets as they 
thought best for its interests subject to the con- 
trol of the board of du-ectors; and that upon 
and prior to the 14th day of March, 1873, the 
bank had a right to make any bona fide pay- 
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ment to auy of its creditors, whether the same 
was a preference or not, and that the acts of 
the cashier of the hank in any such pajTnent 
while he occupied and filled, in fact, that office, 
are to he talien as the acts of the bank, unless 
they were forbidden by the banlc, aud such pro- 
hibition was known to the party receiving pay- 
ment. 

Fourth Insti'uction, If defendant received 
money, or property converted injio money or its 
equivalent, which he was not entitled to re- 
ceive, either by fraud or from any one not au- 
thorized to give or deliver the same to him, 
which was the money or property of the said 
bank, though it was more than four months be- 
fore the filing of the petition in bankruptcy, 
the plaintiffs may recover tlie same or the 
value thereof in this case and on tlie common 
counts. 

The jury found a verdict for the plaintiffs in 
the sum of $1276.17, the amount of the pay- 
ments made within four months. 



WARREN (GOODENOXTGH v.). See Case 
No. 5,534. 

WARREN (HALL v.). See Case No. 5,952. 



Case Wo. 17,197. 

WARREN V. rVES et al. 

[1 Flip. 356; i 1 Am. Law T. Rep, (N. S.) 363; 
1 Cent. Law J. 312.] 

Circuit Court, W. D. Michigan. March 21, 
1874. 

Hbmoval of Causes — IsjaNOTios Pexdino Mo- 
tion: TO Remand. 

If a cause has been removed from a state to 
the federal court aud an objection he raised to 
the jurisdiction of the latter court in the given 
case, the federal court will protect the rights of 
all parties during the interval and prior to the 
decision of that question; and if land be the 
subject of the controversy will, if necessary, 
award an injunction restraining waste. 

In equity. 

Norris, Blair & Kmgsley, for complainant. 
Eggleston & Kleinhaus, for defendants, 

WITHEY, Disti-ict Judge. In 1872 Stewart 
Ives commenced suit by bill in equity in the i 
state court of Mecosta county, against George 
B. Warren and others, claiming to be the own- 
er of a tract of some four thousand aci*es of 
land, by title derived from Ohauncy P. Ives, 
and alleging that said Chauncy P. Ives, prior 
to the conveyance to Stewart Ives, had by 
de^d, absolute on its face, of date July 15, 
1859, conveyed same land to George B, War- 
ren and Frederick B. Leonai'd, to secure in- 
debtedness from the grantor to the gi-antees. 
The biU claims such prior conveyance to be but 
a mortgage, prays for an accounting, offers to 
pay any balance found due to Warren and 
Leonard, and asks that the deed to them be 
decreed to be eaneeUed. 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



Warren and the other defendants, bemg citi- 
zens of New York, petitioned to have the cause 
removed to this court, which was opposed, but 
the state court held the petition to be sufficient 
and ordered the removal. In May, 1873, the 
papers were presented and allowed to be filed 
in this court. This was followed by a motion 
of Ives to remand for non-compliance with the 
act of congress providmg for the removal of 
causes from the state to the national courts. 
After hearing that motion, my Impression was 
that the cause ought to be remanded, but the 
question raised was new and the case an impor- 
tant one. I therefore reserved the motion for 
hearing before the circuit judge, and ordered 
it placed on the reserved list. Owing to Judge 
Emmons' continued absence the motion has not 
been heard. 

On the 25th of February last, the cause and 
parties bemg thus situated, Mr, Warren, by 
leave, filed his cross-biU in this court against 
Stewart Ives and others, in which he sets up 
his ititle in fee to the land in question; claims 
the conveyance of July 15, 1859, from Chauncy 
P, Ives to Warren and Leonard, was not only 
absolute in form, but made, executed and de- 
livered as such, and not for the purpose of se- 
curing indebtedness. Statements are made in 
the bill for the purpose of showing the absolute 
character of the deed, and of the intention of 
the parties to it. The lands are shown to be 
prmcipally valuable for their standing pine tim- 
ber, and defendants, or some of them, have, 
during the winter 1873-4, cut and -rermoved 
a large quantity of the timber, and were when 
the biU was filed, still at work cutting and re- 
moving the timber. Complainant prays that 
his title be confirmed, and that defendants be 
restrained from committing waste, and from 
sawing, selling or using the saw-logs already 
removed, etc. A provisional injunction was is- 
sued, and an order granted on defendants to 
show cause. They have answered, and filed 
affidavits against the injunction. The show- 
ing is conclusive on the question of waste, and 
if the court has power to protect the lands 
from depredation, pending a settlement of the 
question of title, it should be exercised. 

Jurisdictional questions are urged by defend- 
ants' counsel, and these I proceed first to dis- 
pose of. It is claimed that the bill filed by 
Warren is a cross-bill, and as such cannot be 
sustained, for the reason that there has been 
no removal of the cause of Ives against War- 
ren and others from the state court. Again, 
that as an original suit, this court has no juris- 
diction of complamant's bill, inasmuch as it 
covers the same subject matter and is between 
the same parties in interest as the suit brought 
by Ives in the state court. 

When the bill of complaint of Warren was 
presented to me for leave to file, and for an or- 
der for a provisional injunction against waste, 
I understood it to be framed with a double 
aspect, asking that the bill stand as a cross- 
bill if the motion to remand was denied, or as 
an original bill in case that motion should pre- 
vaiL By reference to page 26 of the printed 
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bill it will be seen that such must have been 
the original intention of the pleader, but its 
language very singularly asks that the bill may 
stand as a cross-bill in either event. Thus fram- 
ed, the clause wants appropriateness and prop- 
er expression. After what complainant's coun- 
sel has said at the argument, that the bill was 
designed to be ia the alternative, I shall so re- 
gard the case, and permit an amendment at 
once and without terms. 

Touching the status of the suit brought by 
Mr. Ives in the state comi;, and sought to be 
removed to this by Warren and others, it is 
m'ged that inasmuch as I inthnated the petition 
to be defective, on the argument of the motion 
to remand, any exercise of jmlsdiction. now by 
the court over that case would be inconsistent 
with such expressed views, and prima facie tm- 
authorized. This objection assmnes the bill 
filed by Warren to be a cross-bill and nothing 
more, whereas, it was, as ah-eady explained, 
presented and allowed to be filed either as a 
cross-bill or as an original bill, depending up- 
on the disposition which should ultimately be 
made by Judge Emmons of the motion to re- 
mand. As I shall show when the second ob- 
jection is discussed, jurisdiction attaches to Mr. 
Warren's bill as an original bill if the suit by 
Ives is dismissed to the state court. But I 
entertain the view that, as a cross-bill, the 
court would be justified ui asserting jurisdic- 
tion. The question is new, for I find no au- 
thorities to govern me; but prima facie, the 
suit of air. Ives has been removed from the 
Mecosta circuit court and is pending here. That 
court ordered the cause removed, and it was so 
far consummated that the papers were taten 
from that into this com't, and are here filed and 
the case docketed. The state tribunal, by an 
order of removal granted after a hearing, ju- 
dicially declared itself without further jurisdic- 
tion, and would not now probably assert fur- 
ther jm'lsdiction. The case is one clearly with- 
in the act of congress providing for the removal, 
and defendants in that suit have attempted, 
and, as they claim, successfully, to comply with 
the statute. This court has so far entertamed 
the cause as to hear a motion to remand, after 
allowing the papers to be filed, and without 
deciding the motion, has allowed a provisional 
injunction to protect rights for the time being. 
The simple fact that the jm'isdiction of this 
court is challenged does not raise a prima facie 
case against it, nor do I quite appreciate why 
a i)revious intimation against retaining the 
cause, but which intimation is not a decision, 
should have the eEEect claimed of preventing 
tlie court fi'om giving such incidental protection 
as the rights of the parties require, while the 
jurisdictional question is pending and undeter- 
mined. For the present the controversy is 
pending here prima facie, and while courts are 
careful not to exercise a doubtful jurisdiction, 
they will not, while parties are before them 
imder a daim of right, refuse to protect the 
interests of the patties in. an emergency like 
the present one, from the fact that jiu:isdiction 
is questioned or even doubtful. 
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But as I have already said, the bin by com- 
plainant Warren is not to be regarded merely 
as a cross-bill for the pmiposes of this motion. 
A^Tiether it wiU stand here as a cross or as an 
original bill depends upon the future disposition 
of the motion to remand. It is claimed, how- 
ever, that by the well-recognized rule of comity, 
this court will not entertain a suit where it 
appears the same parties in interest aie liti- 
gating the same subject matter in a state court. 
The proposition is f idly conceded, and if we are 
to regard this bill as an original and not as a 
cross-bill, then the rule of comity msisted upon 
faUs to defeat jurisdiction, for the reason that 
it appears that the question of an hijunction to 
resti-ain waste is not involved in the suit by 
Ives agauist Warren and Leonard, and although 
the title to the land is in controversy in that 
suit, this court may properly entertain a suit 
between the same parties having for its object 
the prevention of waste pendmg the litigation 
hi the state tribunal. Citizenship of the parties 
and the amoimt in controversy, as well as the 
subject-matter, injunction, gives to complain- 
ant the right to invoke the jurisdiction and pow- 
er of this court to protect his rights in the land, 
and so far as those rights are not involved in 
the other suit, this court has no right to refuse 
what the act of congress imposes as a duty. 

It is true this bni is framed to meet an emer- 
gency, and, therefore, is more than an injunc- 
tion-bill, inasmuch as it asks other relief than 
an injimction. The undetermmed question on 
the motion to remand the Ives suit induced and 
justified framing the bill hi this present as- 
pect. 

Should the Ives suit be remanded, it would 
be competent for complainant to so amend the 
prayer of his bill as to render it simply an in- 
junction-bill, and under the circumstances at- 
tending the case, the couit would so adminis- 
ter the rules of practice as to accomplish the 
end and purpose of jurisdiction instead of de- 
feating them. It is one of the distinguishing 
features of equity that it adapts itself to the 
circumstances and rights of paities, when once 
its jurisdiction attaches, so that if it cannot 
give the precise remedy asked, it will grant sucli 
as the very right of the matter demands under 
the general prayer for other relief. Upon the 
whole I am not hi doubt as to jurisdiction. , 

Authorities were cited and discussion had 
touching the absolute or conditional character 
of the deed of July 15, 1859, by Chauncy P. 
Ives to Wan-en and Leonard;' it is enough to 
dispose of that question for the present, that 
the showing here leaves that consequence in 
doubt. "Who owns the land?* is the principal 
and vital question at issue, and when the evi- 
dence shall be before the court, it can be more 
intelligentiy determmed. Thus far the showing 
on both sides is necessarily incomplete, and, 
as it is ex parte, is unsatisfactory for the pur- 
pose of passing on the absolute or conditional 
character of such deed. This belongs to the 
final hearing, and should await that stage of 
the cause. Meanwhile neither party ought to 
be suffered to remove the timber, which is the 
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chief yalue of the land. So far I feel constrain- 
ed to go under the showing. But Mr. Ives 
having been suffered to remove timber during 
the winter of 1873-4, and having a steam- 
mill to be stocked from the logs got in part from 
the lands in question, to enjoin him from saw- 
ing and disposing of this Ivimber, would work 
great, if not irreparable injury to him. I am 
not disposed to do that which will' break up his 
business, imder all the facts and circiunstances 
of the case. 3Ir "Warren is not without remedy 
at law for the value of the timber cut, or by 
replevin for the logs, if he is the owner. If 
the deed is but a mortgage, then the land and 
remaining timber, worth not less than one 
hundred and twenty thousand dollars, are ample 
security for his debt. 

The injanction will be modified to prevent 
cutting the timber, and continued. Injunction 
awarded. 



WARREN {JIARSH v.). See Case No. 9,- 
121. 

WARREN (MAURAN v.). See Case No. 9,- 
310. 



Case No. 17,198. 

WARREN et al. v. PBASLBE. 

[2 Curt. 231.] 1 

Circuit Court, D. Massachusetts. May Term, 
1855. 

UrsTOMS Duties — Dutiable Charges — Commis- 
sion's — Protest. 

1. Expenses of land transportation to get mer- 
chandise on sliipboard are dutiable charges. 

2. Whether the commission, which is to be 
added as a dutiable charge, is to be cast on the 
foot of tlie invoice, with or without the addi- 
tion of the chai-ges, depends on usage, and is 
not fixed by law. 

3. A notice, at the close of a protest, that it 
is to apply to all future similar importations, 
does not dispense with the necessity of a pro- 
test, in reference to those importations. 
[Cited in Baxter v. Maxwell, Case No. 1,126; 
Hutton V. Schell, Id. 6,961; UUman v. Mur- 
phy. Id. 14,325; Curtis v. Fielder, 2 Black 
(67 XJ. S.) 481; Davies v. Arthur, Case No. 
3,611; Chung Yune v. Kelly, 14 Fed. 641; 
Davies v. ililler, 130 U. S. 285, 9 Sup. Ct. 
mi; Schell V. Fauche, 138 U. S. 566, 11 
Sup. Ct. 380; Herrman v. Robertson, 152 
Sup. Ct. 321, 14 Sup. Ct. 687; Saltonstall 
V. Birtwell, 66 Fed. 974.] 

[This was an action by George AV: Warren 
and others against Charles H. Peaslee, col- 
lector of the port of Boston, to recover back 
duties paid under protest.] 

CURTIS, Circuit Justice, This ease is de- 
cided by the opinion of the court in Gant v. 
Peaslee [Case No. 5,212], so far as respects 
freight being a dutiable charge. Two other 
questions have been made. The first is, 
whether charges of inland transportation be- 

3 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



tween Paris, where the merchandise was pur- 
chased, and Havre, where it was put on ship- 
board, are dutiable charges. I am of opinion 
that they are. Under the comprehensive words, 
"all costs and charges," I consider all char- 
ges incurred to get the property on shipboard, 
are included. If the merchandise be pur- 
chased in the port at which it is shipped, the 
cost of drayage would usually be the only ac- 
tual charge for transporting it by land. If it 
be purchased in another place, and brought 
thence to the port of shipment, there is an 
increased actual charge for land or internal 
ti-ansportation; and this is as fairly included 
as drayage. It, can make no difference 
w^hether the internal transportation, neces- 
sary to get the property from the place of 
purchase, on board ship, is greater or less, 
in length or cost. 

The other question is, whether the rate of 
commissions which the law requires to be in- 
cluded, is to be cast on the invoice value 
alone, or upon that and the charges. It is 
argued that commissions constitute one of the 
charges, and are so deemed by the law, which 
says, adding aU costs and charges, "includ- 
ing, in all cases, a commission, at the usual 
rate." It must be admitted, that a commis- 
sion is a charge; and it would seem, from the 
language of the act, that it is one of those 
charges, which are to be added to the in- 
voice cost. But this does not decide, on 
what the commission is to be cast. It does 
not seem to me that the act has prescribed, 
or intended to prescribe any one fixed rale 
on that subject. The act does not define 
what it means by a commission. It uses a 
well-known niercantile term, and undoubted- 
ly employs it in the sense in which merchants, 
generally, employ it. It is a percentage cast 
on some amount, ascertained in the course 
of a particular ti'ansaction; and usage deter- 
mines, not only the rate of this percentage, 
but also on what it is to be computed. What 
authority is t.here, for saying it is to be com- 
puted upon the foot of the invoice, where a 
purchase is made by an agent, and not upon 
any other sum? Manifestly none other than 
usage, for the law is silent. In my opinion, 
therefore, the question, what is the commis- 
sion referred to by the act, can only be an- 
swered by ascertaining, on what it had usual- 
ly been cast, in such cases, when the act in 
question was passed. If on the foot of the 
invoice alone, then it should be so cast to as- 
certain its amount as a dutiable charge; if 
on that and moneys paid for charges, thon 
the sum of both the cost and charges is the 
proper basis of a commission. If the usage 
was both ways, then I do not perceive why 
the seci'etaiy of the treasuiy, might not prop- 
erly adopt either usage as affording a rule. 
As no evidence has been offered by the plain- 
tiffs to show that the collector acted contrary 
to the usage existing among merchants, in 
such cases, when the act of 1851 {9 Stat. 629) 
was passed, for this item of claim, they can- 
not recover. 



[29 Fed. Cas. page 281] 



.Case No. 17,198) WARREN 



After this opinion was pronounced, tlie par- 
ties agreed on the following statement of 
facts, for the purpose of determining the 
amount the plaintiffs were entitled to re- 
cover:— 

"It is agreed that the whole amount of duty- 
exacted by defendant and paid hy the plain- 
tiffs on freight from Havre to Liverpool, up 
to the date of the plaintiffs' writ, is ?119. 
It is also agreed that to the first twelve or 
fifteen entries made by the plaintiffs, there 
was attached at time of payment a protest in 
the form of the copy hereto annexed marked 
'A,' and that the duty assessed on the freight 
■charged on these entries having such a pro- 
test attached amounted to ?109, and that the 
subsequent entries, on which the balance of 
the ?il9 was assessed and paid, had no such 
protest attached to them. It is submitted to 
the court, whether in point of law the plain- 
tiffs can recover back such excess of duty 
paid on such subsequent entries after the pro- 
test made on the preceding entries, it being 
admitted that no such protest was attached 
to such subsequent entries. It is also admit- 
ted that the amount of duties so levied and 
paid on each of said subsequent entries, is 
small, not exceeding, in some instances, to 
from one to three dollars. 

"Almon "W. Griswold, Attorney to Plain- 
tiffs. 

"B. F. Hallett, Defendant's Attorney. 

"A true copy. Attest, H, W. Fuller, Clerk 
U. S. C. C." 

"A. 



"Protest 



"Boston, 



-, 185-. 



"To the Collector:— Sir,— We protest against 
the payment of duty charged on the additions 
made to the annexed entry for freight or 
■charges from Havre to Liverpool, on pack- 
ages marked as per annexed entry, believing 
that under existing laws said merchandise is 
liable only tp a duty ad valorem upon the 
fair market value at the time of shipment 
from Havre— said port being the 'port of ex- 
portation to the United States;' that said 
50ods were shipped from Havre to Boston, 
via Liverpool, because of the gx;eater facilities 
for rapid transportation by that route; that 
we contracted for the freight of said goods 
from Havre to Boston at a fixed rate, paya- 
ble on delivery at Boston, and no additional 
•compensation was allowed, nor abatement in 
price made, by reason of any departure from 
the direct route from Havre to Boston. We 
also protest against the payment of duty, on 
the additions made to the annexed entry for 
inland freight or charges, because said goods 
are invoiced free on board, and the price 
named in the invoice includes all charges 
and expenses to the port of exportation, and 
we pay no separate expense or charges on 
said goods. We also protest against being 
c-ompelled to pay duty on 2^^ per centum 
commission on the 'charges' or expenses on 
the merchandise embraced in the annexed en- 



try, believing said commission is chargeable 
only on the cost or market value of said mer- 
chandise without the 'charges;' and we pay 
the amount exacted on this entry, in order 
to get possession of the goods. (You are 
liereby notified that we desire and intend 
this protest to apply to all future similar im- 
portations made by us.) 

"(A. W. G.) Signed, Geo. W. Warren & 
Co." 

The question was argued by- 
Mr, Griswold, for plaintiffs. 
Mr. Hallett, Dist. Atty., contra. 

CURTIS, Circuit Justice. I understand 
that the ace of February 26, 1845 (5 Stat. 727), 
which requires a protest, had two main ob- 
jects in view; one being to apprise the col- 
lector of the obJeetL js entertained by the 
importer, before it should be too late to re- 
move them, if capable of being removed; the 
other, to hold the importer to those objec- 
tions which he then contemplated, and on 
which he really acted, and prevent him, or 
others in his behalf, from seeking out de- 
fects in the proceedings, after the business 
should be closed, by the payment of the mon- 
ey into the treasury. 

It is apparent, that each of these objects 
will be attained very imperfectly, if at all, by 
allowing one general protest to be made and 
to apply through all coming time, to all simi- 
lar importations made by the importer. I 
think such a mode of protesting is far too 
vague to meet the requirement of this act. It 
would not be in conformity with any known 
course of proceeding in similar eases. The 
gi'oundsof objection to the particularpayment 
sought to be recovered back, must be not only 
distinctly, but specifically set forth. And it 
must be applied to that particular payment. 
Here is a protest which the importer says 
is to apply to all future similar importations. 
What is to constitute their similarity, so as 
to bring them within it? The collector, even 
if he were bound to keep in view, through an 
indefinite period of time, the fact that such . 
a protest had, been made, would have no cer- 
tain means of knowing, whether any particu- 
lar importation was or was not intended by 
the importer to come within the protest; and 
the importer himself might change his own 
views on the subject at pleasi^re; and though, 
when he made the payment, he did not con- 
sider the importation similar, and so had no 
intention to protest, he might afterwards in- 
sist it was similar, and so within the protest. 

The plaintiffs rely on the decision of the su- 
preme court, in the case of Marriott v. Bruce, 
9 How. [50 U. S.] 619. The circumstances of 
that case were very peculiar, and they are 
relied on by the court as the reasons "for the 
decision, at which they manifestly felt great 
difficulty and hesitation in arriving.' When 
such a case as that presents itself, I shall, of 
course, follow it. This is not such a case; 
and I have no doubt the general notice at the 
end of the protest is ineffectual. 
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Case No. 17,198a. 

WARREN et al. v. ROBERTSON. 

[JIS.] 

Circuit Court, D. Connecticut. Sept., 1S76. 

New Tkiai.— Excessive Damages. 

[On a motion for a new trial in an action of 
tort, on the ground of excessive damages, tlie 
plaiutifL" may be required to remit the excess, in- 
stead of beins required to submit to a new tri- 
al.] 

[This was an action by Warren & Howard 
against C. M. Robertson for damages. Ver- 
dict for plaintiffs. Defendant moves for a new 
trial.] 

SHIFMAN, District Judge. This case was 
tried to the jury at the present term of this 
court, who returned a verdict for the plaintiffs 
to recover ?4,000 damages. The defendant has 
filed within the proper time a motion for a 
new trial. The two grounds upon which he 
relies are that the verdict is unsupported by, 
and contraiy to, the evidence, and that the 
damages were grossly excessive. The action 
was to recover damages which had accrued to 
the plaintiffs in consequence of a reliance upon 
material misrepresentations of the defendant 
in regard to the pecuniary position and respon- 
sibility of the Rockland Paper Company, a cor- 
poration of which he was president. Three 
questions of fact were submitted to the juiy: 
(1) Were the alleged misrepresentations made 
to the plaintiffs. (2) Did the plaintiffs alter 
their position, relying upon the truth of said 
representations, and in Qonsequence thereof? 
(3) Were the plaintiffs damnified thereby, and 
what was the extent of said damages? 

Upon the first two questions the verdict of 
the jm*y was in accordance with the opinion of 
the court. Upon the third question the verdict 
was not in accordance with my opinion, which 
was that substantial damages had not been 
proved. The question of damages is one pe- 
culiarly within the province of a jury, and the 
verdict ought not to be set aside unless it is, 
in the opinion of the comt, grossly excessive, 
and indicates that the jury mu^t have been 
influenced by unworthy motives, or by such 
misconception of the evidence as to cause the 
result to be an act of clear and manifest in- 
justice to the defeated party. The- damages, 
if any, which resulted to the plaintiffs, were 
those arising from their renewal of the notes 
of the corporation of which the defendant was 
president, to become due after November 20, 
1875, and the evidence satisfied me that as to 
the notes maturing after Januai-y 10, 1876, the 
plaintiffs had not suffered from the misrepre- 
sentations; but the question of fact was left 
to the juiT to find, whether the previous, con- 
duct of ihe defendant had placed the plaintiff's 
in such a condition that, as to those notes, 
they weVe damnified. They have evidently 
found that there was damage, but they have, in 
my opinion, greatly exceeded any just or rea- 
sonable amount. I am clearly of opinion that 
to allow a verdict of ?4,000 to remain would 



be an act of injustice, ftom which a court 
ought not to discharge itself by passing the 
responsibility over upon the jury. But as 
thei'e may have been some evidence that the 
plaintiffis were injured as to the transactions 
oeeuiTing prior to January 10, 1876, and as the 
question of fact was left to them as to any 
damage after that time, it seems to me that 1 
ought not to set the verdict aside absolutely, 
but to give the plaintiff's the option of a new 
crial, or of a remitter. In actions of tort, up- 
on a motion for a new trial upon the ground 
of excessive damages courts have the right to 
require the plaintiff' to remit the excess, in- 
stead of being i-equired to submit to a new 
trial. Russell v. Place [Case No. 12,161]; 
Stafford v. Pawtucket Hair-Cloth Co. [Id. 13,- 
275], The sum of ?1,475 includes all the dam- 
ages which the plaintiffs could have suffered 
by the transactions between November 20, 
1875, and January 10, 1876, and also the sum 
of $400, and interest upon the whole sum. Let 
there be a new trial, and verdict set aside, 
unless the plaintiffs shall consent to remit 52,- 
525 of the verdict; such remittitur to be filed 
with the clerk on or before December 15, 1876. 
In the event of the remittitur, judgment to be 
entered for $1,475, as of the date of the verdict. 



Case No. 17,199. 

WARREN V. ST. PAUL et al. 

[5 Dill. 498; 4 Law & Eq. Rep. 556; 1 N. W. 
Rep. (O. S.) 100.] 1 

Circuit Court, D. Minnesota. 1877. 

MuNiciPAi, CoupouATidNS — Power to Settle 
Disputed Claims — Remedy of Taxpayer. 

1. Municipal corporations with power to make 
contracts, and to sue and be sued in respect 
thereto, may, in the absence of special legisla- 
tive restriction, compromise a disputed claim,, 
and the settlement is binding on the municipali- 
ty and its taxpayers, tmless it can be impeached 
for fraud. 

2. The city of St. Paul possesses this power, 
and it is not restricted by the creation of the 
board of public works. 

3. A taxpayer cannot overhaul or question the 
settlement, fairly made by a municipal corpora- 
tion, of a disputed claim arising under a con- 
tract not ultra vires. 

This action is brought [by George B. War- 
ren] to forever restrain the city of St. Paul 
from allowing, recognizing, or paj-ing eight 
thousand fom.* hundred and ninety-five dollars 
and fiffy-one cents ($8,495.51), or any part 
thereof, claimed by the defendants, McCarthy, 
Butler, and Eaton, on account of the grading 
of lower Third street in said city. The city 
of St. Paul undertook, in May, 1873, to grade- 
this part of one of its public thoroughfares,, 
and to that end its board of public works, 
having authority in the premises, duly ad- 
vertised for proposals for doing the work^ 

1 [Reported by Hon, John F. Dillon, Circuit 
Judge, and here reprinted by permission. 4 
Law & Eq. Rep. 556, contains only a partial re- 
port] 
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fixing a time and place for receiving bids. 
Prior to such advertisement, the city engineer 
u-as directed to make an estimate of the 
amount of earth required to bring the street 
up to the proposed grade. The ground to be 
filled was bog or marsh, and the earth de- 
posited thereon would sink, more or less, from 
its own weight, but the estimate made did 
not include any slnkage, and was limited to 
measurements from the surface of the street 
to the grade line. The approximate quantity 
required to make the filling complete to the 
grade line was computed to be fifty-four thou- 
sand' eight hundred cubic yards. This esti- 
mate was posted up in the engineer's office, 
and contractors seeking information were re- 
ferred to it by him and his subordinates. The 
defendants, McCarthy, Butler, and Eaton, un- 
der the name of J. O. McCarthy & Co., offer- 
ed to do the work for the sum of $18,975, and 
their bid was accepted, and a contract duly 
entered into between the city and themselves. 
The contractoi-s, by the 23d of June, 1874, 
had deposited more than the number of cubic 
yards of earth specified in the approximate 
estimate, and fully one-half of this amount 
had disappeared below the original surface of 
the street, and, on a measurement made the 
last of May, 1874, it was found that the 
amount of earth in sight was less than on the 
first of the month, although five thousand 
yards had been put on the street during the 
month, and between April 6th and June 12 th 
about eighteen thousand yards had disappear- 
ed in tlie same way. The city authorities in- 
sisting on a strict performance of the conti-act, 
and more than ninety thousand cubic yards of 
earth being required to bring the street to 
grade, the contractors, in view of the facts, 
stopped work June 23d, 1874, and demanded 
payment for the value of the work done, for 
which they threatened to sue the city, claim- 
ing that they had been deceived by the city 
authorities as to the quantity of work to be 
done, and by the representations of the city 
engineer under the directions of the board of 
public works. The contractors had been paid 
upon the contract $9,630.04, and the balance 
claimed by them to be justly due for work 
performed was nearly $9,000. After several 
efforts were made for an adjustment of the 
claim against the city, a special committee 
was appointed by the common council and an 
investigation had, and a report was made, 
with the concurrence of the city attorney, rec- 
ommending a settlement. The common coun- 
cil of the city adopted the report of its com- 
mittee, which allowed the sum of $8,493.51 as 
a compromise, payable out of the local im- 
provement fund, and was proceeding to make 
the payment when the complainant, the owner 
of certain city lots fronting the street to be 
graded, brought this suit in the district court 
of Ramsey county, in this state, and a tem- 
porary injunction was obtained. The suit was 
removed to this court under the act of con- 
gi-ess of aXarch 3, 1875 [18 Stat 470], The 
city of St. Paul suffers a default. 



I. V. J). Heard, for complainant, 
Morris Lamprey and George L. Otis, for de- 
fendants, McCarthy, Butler, and Eaton. 

NELSON, District Judge. The corporation 
of the city of St Paul is, under its charter 
(chapter 1, § 1, 1874), mvested with all the 
general powers possessed by municipal cor- 
porations at common law, including the power 
to contract for the grading of streets, and 
can sue and be sued upon such contracts. It 
may, therefore, lawfully take any steps which 
an individual could, to arrange all differences 
growing out of such contracts by an amicable 
settlement and adjustment. It could relieve 
from performance, refer to arbitration, or 
compromise by agreement, and the question of 
expediency in so doing is left entirely to its 
judgment. Unless collusion between the ofii- 
cers of the corpoi-ation and conti-actors is 
shown, or fraud exists, nothing less than a 
legislative restriction can prevent the exercise 
of this power by the proper authorities. See 
Dill. Mun. Corp. § 398, and numerous authori- 
ties cited. Endowed with liberal and plenary 
authority, the corporation must necessarily, 
for the general welfare of its inhabitants, and 
incident to the powers expressed in the char- 
ter, possess an inherent right to adjust all dis- 
puted claims, and a decision bona fide 
made by the proper corporate otflcers is 
final and conclusive. I do not understand 
this proposition to be disputed, but it is 
said that the creation of a board of public 
works in the charter, and the law com- 
pelling the owners of the property benefited 
to pay for local improvements, have limited 
and restricted the right ordinarily conferred 
upon the common council of a municipal cor- 
poration, with reference to compromising and 
adjusting claims growing out of public im- 
provements. I find nothing in the city charter 
intrusting this power to any other than the 
governing body. The coimnon council are 
specially inti-usted with the care, supervision, 
and control of all public thoroughfares and 
public improvements within the city limits. 
Charter 1874, c. 4, § 7. An executive depart- 
ment, entitled "the board of public works," 
was organized and constituted by chapter 6, 
but nothing therein limits this geneitil super- 
vision and care conferred upon the council. 

The execution of contemplated local improve- 
ments ordered by the common council, and 
assessments for the expenses thereof, are in- 
trusted to this department, but the power to 
initiate all improvements relating to the grad- 
ing of streets, etc., emanates from the former, 
and, by a unanimous vote of the members 
thereof, can be ordered irrespective of the ap- 
proval or disapproval of the board of public 
works. Charter 1874, c. 7, § 5. 

In view of these provisions of the charter, 
and applying thereto the ordinary principles 
of construction, the common council, acting 
in behalf of the corporation, are authorized to 
exercise the power of compromising or submit- 
ting to arbitration disputed claims against the 
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city, to be paid out of such funds as are pro- 
vided by law to meet any and all liabilities in- 
curred, and additional legislation is unneces- 
sary. 

The charter, as amended in 187C, merely de- 
fined the manner in which the common council 
might submit any matter to arbitration, and 
r-estricted the exercise of the power already 
existing to a two-thirds vote. The repeal of 
this section left it, as before, to a majority. 

A taxpayer may, perhaps, by injunction, re- 
strain the corporate authorities from a misap- 
propriation of money raised by taxation; but 
when the proposed appropriation is to settle 
a disputed claim arising under a continct not 
ultra vires and within the scope of their iK)w- 
ei"s, a com-t will not interfere. It is urged that 
the common council acted upon a mistaken 
idea as to the law governing the rights of 
the corporation in the premises. Admit it, 
and the case is not altered. The compromise 
is a matter of discretion and judgment, ex- 
ercised in a manner deemed for the best in- 
terests of the city. If unwisely adopted, it 
is an error of opinion as to the expediency of 
an adjustment, and does not originate in any 
bad motive. The report of a committee of 
investigation in favor of this settlement, and 
the concurrence therein of the city attorney, 
after a full examination of the facts, were 
first obtained before any compromise was 
favored by the council. 

I lay out of view entirely the position as- 
sumed by counsel, that the city was not liable 
in any event, and the contractors could not 
enforce, by suit, their claim. This question 
does not enter into a decision of the case, and 
to my mind the fact that the city might suc- 
cessfully interpose a defence if suit was com- 
menced by the contractors is immaterial when 
bad faith is not alleged. 

The action of the common council recognized 
the existence of a contract between the city 
corporation and the defendants named, and 
presupposes a liability to pay something. 

It is urged that the complainant can have 
no relief if denied in this suit. The stringen- 
cy of the local assessment or improvement 
provisions of the charter affects both resident 
and nonresident property-holders alilce. When 
enacted, the statute was regarded as benefi- 
cial and necessary to an equitable and proper 
exercise of the general powere of the corpora- 
tion. If experience has demonstrated it to be 
harsh and cumbersome, and illy adapted to 
subserve the interests of the city, an appeal 
should be made to the legislature to modify 
it or substitute some other more simple and 
less expensive mode of making improvements. 
AYhile such provisions are embodied in the 
charter, and the corporation is in good faith 
proceeding to enforce them, the fact, if ti-ue, 
as stated, that no relief can be had by a tax- 
payer interested, except in the manner point- 
ed out in the law, can afford no justification 
for judicial interference. 

Bill dismissed. 
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WARREN et al. v. TENTH NAT. BANK OF 
CITY OF NEW YORK et al. 

[5 Ben, 395; i 5 N. B. R. 479; 42 How. Prac. 
1G9.] 

District Court, S. D. New York. Nov. 21, 
1871.2 

BaN'KROPTOY — ISVAU I> PkEFEUESCE — SOFFEUINO 
PitOPEIlTY TO BE T.VKEN ON EXECUTIOS — 

Knowledge op Issolvexcy. 

1. The firm of E, P. S, & Co., on August 23(i 
and 24th, 1870, gave checks to W. H. M. S., 
which he passed to a bank, and which were not 
paid on presentation at the bank on which they 
were drawn. In September, 1870, E. P. S. & 
Co. failed. On November 3d, the bank, aa 
holder of the cheeks, commenced suit against E. 
P. S. & Co., in which suit judgment for want of 
an ansiver was entered on January 12th, 1871, 
and, execution being issued, the sheriff levied on 
the goods of E. P. S. & Co., on that day. Pro- 
ceedings in bankruptcy being commenced 
against E, P. S. & Co., the court ordered the 
sheriff to sell under the executions, and hold 
the property subject to the order of the court. 
The assignees in bankruptcy, when appointea, 
filed this bill against the sheriff and the plaintiff 
in the execution, to recover the amount of the 
proceeds of sale. It appeared that, when the 
suit was brought, the president of the bank un- 
derstood that E. P. S. & Co. had, some time be- 
fore, compromised with their creditors at forty- 
five cents on the dollar, and that the prospect of 
their business was good. No other officer of 
the bank had anything to do with the transac- 
tion. At the time of the levy by the sheriff an 
attachment in favor of other parties had already 
been laid on part of the property levied on, but 
this was not known to the bank. Meld, that the 
bank was put on inquiry by the non-payment 
of the checks, but that it did not appear that 
the bank had any reasonable cause to believe 
that the debtors intended, by suffering the ex- 
ecution to be levied, to give the bank a prefer- 
ence over any creditor who had a subsisting en- 
forceable debt at the time; 

2. What transpired after the levies were maae 
could not affect the rights of the parties, and 
the bill must be dismissed. 

[This was a suit in equity by Richard War- 
ren and others, assignees of Edward P. Sanger 
and Walter Scott, banki-upts, against the Tenth 
National Bank of the City of New York and 
Matthew T. Brennan, sheriff. For a petition 
to review an interlocutory order refusing a trial 
by juiy, see Case No. 17,201.] 

A. Blumenstiel, for plaintiffs. 
H. B. Tremain, for the bank. 
J. Sterlmg Smith, for the sheriff. 

BLATOHFORD, District Judge. On a pe- 
tition in involuntary bankniptcy, filed Febru- 
ary 24th, 1871, in this court, Edmund P. San- 
ger and Walter Scott were, on the 11th of 
March, 1871, adjudged bankrupts. The plain- 
tiffs were, on the 11th of April, 1871, appointed 
assignees, and an assignment in the usual form 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reversed in Case No. 17,202. Decree of 
circuit court reversed in 96 U. S. 539.] 
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was executed to them on the 14tli of April, 
1871. 

The bill alleges, that, on the 12th of Janu- 
ary, 1871, and within four months before the 
filing of the petition, the bankrupts, being in- 
solvent, with a view to give a preference to the 
Tenth National Bank of the Cirj- of New York, 
which then had a claim against themj procm*ed 
or suffered their property to be seized on two 
executions, amounting respectively to §4,803.47 
and $5,051.01, issued out of the supreme court 
of the state of New York to the sherifE of the 
city and county of New York; that, under such 
executions, the said sherifE did, on the 12th of 
January, 1871, levy upon and seize the property 
of the said bankrupts; that such executions 
were obtained upon actions brought in the said 
supreme court by the said bank, to which the 
banlorupts interposed no defence, and in which 
they suffered and permitted judgments for said 
sums respectively to be entered against them on 
the 12th of January, 1871; that the sheriff, 
under the instructions of the bank, remained in 
possession of the property until after the filing 
of the petition; that, on the 11th of i^Iarch, 
1871, an order was made by this court that the 
property be sold under the direction of the sher- 
iff, and that he hold the net proceeds of the 
sale subject to the further order of this com-t; 
that thereupon the property was sold at auc- 
tion, and the net proceeds, amounting to §8,- 
910.57, were received by the sheriff, who now 
holds the same under said order; that the bank 
refuses to release its alleged claims on the 
moneys, and its alleged liens under the execu- 
tions; that, at the time of the entering of the 
said judgments, and of the issuing of the said 
executions, and of the said seizures thereunder, 
and of the said sales, the defendants had rea- 
sonable cause to believe the bankrupts to be 
insolvent, and that the executions and the 
seizures thereunder were issued and made and 
procured, or suffered to be issued and made, in 
fraud of the provisions of the bankruptcy act, 
and with a view to give the bank a preference, 
and to prevent the property of the bankrupts 
from coming to their assignees in bankruptcy, 
and to prevent the same from behig distributed 
under the said act, and to defeat the object of, 
and impair, hinder, impede and delay the opera- 
tion of, said act; and that the defendants with- 
hold and detain the proceeds of the said prop- 
erty from the plaintiffs with the intent and ob- 
ject aforesaid, and in fraud of the said act. 
The bill prays that the said seizures and exe- 
cutions may be declared fraudulent and void; 
that the plaintiffs may be declared to be enti- 
tled to the possession of the property so seized 
or the value thereof, as assets of the bankrupts; 
and that the plaintiffs may recover the same 
from the defendants. The bill was filed on 
the 19th of April, 1871. 

The question of fact principally contested in 
the proofs is, as to whether the bank, at the 
time the property of the bankrupts was taken 
on the executions, had reasonable cause to be- 
lieve that the bankrupts were insolvent, and 
that the conveyance and transfer of the prop- 



erty of the bankrupts, made by such taking, 
was made in fraud of the' provisions of the act, 
by being made with a view, on the part of the 
bankrupts, to give the bank a preference, or to 
prevent their property from coming to their 
assignee in bankruptcy, or to prevent the same 
from being distributed under the act, or to de- 
feat the object of, or in any way impair, hin- 
der, impede or delay the operation and effect 
of, or to evade any of the provisions of, the 
act. 

On the 23d of August, 1870, the bankrupts, 
under their firm name of E. P. Sanger & Co. 
made and delivered to one William H. M. 
Sanger their cheek, dated that day, drawn on 
the Central National Bank of the City of New 
York, payable to the order of said William H. 
M. Sanger, for ?4,891.64. On the 24th of Au- 
gust, 1870, they made and delivered to said 
William H. M. Sanger a like check, for $4,- 
651.37. These checks were indorsed and pa^- 
ed by William H. M. Sanger to the defendants, 
the Tenth National Bank. On presentment at 
the Central National Bank, payment of them 
was refused. A suit was brought on each of 
the cheeks against the makers and the in- 
dorser. The summons and complaint in each 
of the suits were served on Edmund P. Sanger, 
on the 3d of November, 1870, and on Walter 
Scott, on the 29th of November, 1870. A judg- 
ment was enterea against them, ia each suit, 
for want of appearance and of answer or de- 
murrer, and against WiUiam H. M. Sanger, on 
the 12th of January, 1871, the judgments be- 
ing severally for the sums of $5,051.01 and 
$4,803.47. On these judgments the executions" 
referred to were on the same day issued, and 
the levies made. 

When the deputy sheriff made the levies, he 
made a demand for the money. The debtors 
said.dn reply, thait they did not have the money 
at that time, but expected to get it soon. The 
sheriff held possession for forty-five days of 
the property levied on, and it was then sold. 
The proceeds are in the hands of the sheriff. 
When the levies were made, part of the prop- 
erty levied on was akeady under attachment, 
under process from a state court. 

The firm of B. P. Sanger & Co. failed in 
September, 1870. It did not after that resume 
general payment of its debts, although it bought 
a few bills of goods for cash. It did not after 
that meet any of its obligations except those 
specially arranged for, and, absolutely neces- 
sary to carry on its business. It owed, when it 
failed, from $150,000 to $200,000, The reason 
why it did not pay the amounts claimed in the 
suits on the checks was, that it did not have 
any money. A few days after the executions 
were levied, according to the bankrupt San- 
ger's testimony, he, in a conversation with the 
president of the bank, proposed to pay him 
$2,500, if he would withdraw the sheriff and 
vacate the judgments; but the president re- 
fused to do so, assigning as a reason that the 
bankrupts had not settled T\ith all their cred- 
itors, and that the bank had to refuse in order 
to protect itself, but offered to take $3,000 in 
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cash, and witlidi-aw the sheriff, but not vacate 
the judgments. Sanger says tliat this offer 
was refused by the banlirupts, and that the 
same offers on both sides were afterwards 
made and refused several times. The president 
of the banlv testifies, that his offer was to take 
forty-five per cent, of the claims, and withdraw 
the sheriff, and wait some time for the re- 
mainder. From the time it was so sued, the 
firm was not able to pay the demands sued on, 
and it was not, from September, 1S70, able 
to pay its debts in full. 

The checks referred to were received on de- 
posit by the bank from William H. M. San- 
ger, who kept an account with it. After the 
checks were dishonored, and before suit was 
brought on them, the president of the bank 
had an interview in regard to them with the 
two Sangers. The substance of the conver- 
sation was a request for the forbearance of 
the payment of the checks. One of the rea- 
sons assigned for the request was, that Ed- 
mun4 P. Sanger was going on nicely with his 
business, and expected William H. M. Sanger, 
who was his brother, to provide for them, and 
that any pressure on the part of the bank 
would embarrass Edmund P. Sanger. By rea- 
son of promises made for an earlier payment 
or settlement, the bank refrained from bring- 
ing suit. The president was assured by Wil- 
liam H. M. Sanger, that his brother was in a 
most excellent condition; that the firm nad 
failed and had compromised some time pre- 
viously, but was tlien going on nicely; and 
that it had a large stock in process of manu- 
facture, and, as soon as the auturon business 
opened, would be able to make satisfactory ar- 
rangements. After the suit was brought, the 
two Sangers urged very hai'd for an extension 
of time, and it was given. 

The president of the bank testifies, that the 
understanding he derived from his conversa- 
tion with the bankrupt Sanger, after the levies 
were made, was, that the firm had some time 
befote compromised with its creditors at forty- 
five cents on the dollar; and that he had the 
same understanding when the suits were 
brought and the judgments were obtained, and 
was further informed that the compromise 
would leave them a very handsome surplus, 
that they had no considerable amount to pay 
-until April, 1871, and that the prospect of their 
business was excellent. The president of the 
bank had no knowledge, untU after the levies 
were made, of the existence of any prior at- 
tachment on any of the goods levied on. It 
does not appear that any officer of the bank 
except the president had anything to do with 
any of the ti'ansaetions in question. 

Notwithstanding the provision of the 35th 
section of the act, that, if the challenged trans- 
fer or conveyance is not made in the usual and 
ordinary course of business of the debtor, the 
fact shall be prima facie evidence of fraud, I 
do not see in this case any satisfactory evi- 
dence that the bank had any reasonable cause 
to beheve that the debtors intended, by suffer- 
hig the executions to be levied, to give the i 



bank a preference. The bank was put on in- 
quu-y by the non-payment of the checks. It 
made inquiry, and made it in the most proper 
quarters, as to the status and prospects of the 
debtors, and as to their relations to other cred- 
itors, if any. The evidence rebuts the pre- 
sumption that the bank intended to obtain, or 
supposed it was obtaining, a preference over 
any creditor who had a subsisting enforceable 
claim at the time; or that the debtors intend- 
■ ed to give the bank, or suffer it to have, any 
( such preference; or that the bank had reason- 
able cause to beheve that the debtors had any 
such intention or view. When the levies were 
made, the debtors were going on with theit 
business. They continued it for six weeks aft- 
erwards, before the petition against them was 
filed. It does not appear that the levying of 
the executions broke up their business, or sus- 
pended its continuance. Although the firm 
failed in September, 1870, and did not after 
that pay its debts m full, yet, during the inter- 
val between that time and the levies, it was 
maldng compromises as its debts matured, at 
the rate of forty-five cents on the dollar, to 
the satisfaction of those who so compromised, 
and, as I understand the evidence, was dispos- 
ing of its debts, as they matured, by such com- 
promises. It does not appear that, at the time 
of the levies, the bank had reasonable cause to 
beheve that there were any creditors not com- 
promised with, and over whom it could ob- 
tain a preference. What transpired after the 
levies were made cannot affect the rights of 
the parties. The question is as to what the 
bank had reasonable cause to beheve at the 
time the levies were made. It results, there- 
fore, that the biU must be dismissed, with 
costs. 

[NOTE. The case was taken on an appeal to 
the circuit court, where the decree of this court 
was reversed. Case No. 17,202. From the 
circuit the cause was subsequently appealed to 
the supreme court, where the decree of the cir- 
cuit court was reversed, and that of this court, 
dismissing the bill with costs, affirmed. 96 U. 
S. 539.3 
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WARREN et al. v. TENTH NAT. BANK 
et al. 

[9 Blatchf. 193.] i 

Circuit Coiu:t, S. D. New York. Oct. 19, 1871. 

Baxkhupt Act — ^Petitiox of Revikw. 

Even if this court can, in a suit in equity, 
brought in the district court by an assignee in 
bankruptcy, to set aside an alleged preference 
averred to have been obtained in violation of 
the bankruptcy act of March 2d, 1867 (14 Stat. 
517), review, before a final decree is made in 
the cause by the district court, an interlocutory 
order made by that court therein, such review 
can be had only by means of an appeal, under 
the eighth section of the act, and cannot be had 
by means of a petition of review under the sec- 
ond section of the act. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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This -was a suit in equity [by Richard War- 
ren and Edward Rowe, assignees in bankrupt- 
cy] brought in the district court, to set aside 
an alleged preference, which it was aveii'ed 
had been obtained by the defendants the Tenth 
National Bank, in violation of the bankruptcy 
act, by means of a judgment and an execution 
against the bankrupts. The defendants mov- 
ed, in the disti-ict court, for an order directing 
a ti'ial by a j'pry of issues to be framed in the 
suit. That court denied the motion. [Case 
unreported.] The defendants then petitioned 
this court, before a final hearing of the cause 
in the district court, for a review by this court, 
and a reversal, of the order of the district 
court denying the motion for a trial of issues 
by a Jury, claimmg the exercise of such power 
of review under the second section of the 
bankruptcy act of March 2d, 1867 (14 Stat. 
518). 

Alexander Blumenstiel, for plaintifEs. 
H. E. Tremain, for defendants. 

THE COURT (WOODRUFF, Circuit Judge) 
dismissed the petition, on the ground that, 
even if this court could review, before a final 
decree had been made in the cause by the dis- 
trict court, an interlocutory order made by 
that court therein, the review could be had 
only by means of an appeal, under the eighth 
section of the bankruptcy act, and could not 
be had by means of a petition of review under 
tlie second section of said act. 

[See Cases Nos. 17,200 and 17,202.] 
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WARREN et al. v. TENTH NAT. BANK 
et al. 

[10 Blatchf. 493; i 7 N. B. R. 481.] 

Circuit Court, S. D. New York. March 3, 
1873.2 

PllEFERByCE BY BaSKRDPT — VaLIDITT — KSOWL- 
EDGE OF iNSOLVESCy. 

1. Knowledge of the non-payment of the com- 
mercial paper of a merchant, at maturity, fur- 
nishes reasonable cause to believe that he is in- 
solvent 

2. Inability to pay commercial paper, in the 
due course of business, is, in the case of a mer- 
chant, insolvency. 

3. A creditor holding the commercial paper 
of his debtor, in respect to which the debtor has 
committed an act of bankruptcy, by suffering it 
to remain unpaid in the hands of such creditor, 
for more than two months after its maturity, 
must be held to know that the debtor is insol- 
vent and bas committed an act of bankruptcy, 
if such creditor, instead of putting the debtor 
into bankruptcy for such act, proceeds to take 
measures to secure a preference over other cred- 
itors. 

4. What constitutes insolvency in a debtor, 
and knowledge by him of his insolvency, con- 
sidered. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.]. 

2 [Reversing Case No. 17,200. Decree of cir- 
cuit court reversed by supreme court, in 96 U. 
S. 539.1 



5. If a debtor suffers" a creditor to do acts 
which will secure a preference, and knows the 
consequences of such acts, he intends such con- 
sequences, because he can prevent them, by us- 
ing the means provided to effect an equal distri- 
bution of his property among his creditors. 

0. Wliat constitutes, on the part of a credit- 
or, reasonable cause to believe that he is ob- 
taining a preference. 

7. Where a debtor has committed no act of 
bankruptcy, and will not voluntarily petition, 
a creditor may sue him, so as to force him to 
commit an act of bankruptcy, and then him- 
self proceed against him, for such act, in invol- 
untary bankruptcy, 

8. Motive and intent distinguished. To do 
an act, with knowledge of its consequences, is 
to intend the consequences. 

9. Where a preference is obtained through a 
judgment, and a levy of execution, an assignee 
in bankruptcy may proceed, by a suit in equity, 
to set aside the lien, and may make the sheriff, 
as well as tlie creditor, a party, if the proceeds 
of the execution be still in the hands of the sher- 
iff, 

10. On awarding such proceeds to the assignee 
in bankruptcy, the sheriff was allowed his legal 
fees, and his costs of suit, and such costs were, 
with the costs of the assignee, charged on the 
creditor. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

Alexander Blumenstiel, for plaintiffs. 
Heniy E. Ti-emain, for Tenth Nat. Bank. 
Brown, Hall & Yanderpoel, for the sheriff. 

WOODRUFF, Circuit Judge. The bankrupts 
were, in and prior to the month of September, 
1870, merchants and traders, in the city of 
New York. In August, 1870, their bank checks, 
drawn in their firm name of E. P. Sanger & 
Company, on the Central National Bank in the 
city of New York, dated, one, August 23d, 1S70, 
for §4,891.64, and one, August 24th, 1870, for 
$4,651.37, were received in the regular course 
of bushiess, and were held by the defendant, 
the Tenth National Bank, and, upon presenta- 
tion thereof to the bank on which they were 
drawn, payment was refused, and the same 
remained unpaid, the drawers soliciting and ob- 
taining delay of prosecution thereon, by the 
assurance of a hope that they should, by a 
successful continuance of their business, be able 
to pay them. It is proved, also, by the testi- 
mony of one of the bankrupts, that, in Septem- 
ber, 1870, the finh failed, and never afterwards 
resumed payment "generally" of then: debts. 
By this qualification, the witness' explanation 
shows that he meant that they, after their fail- 
ure, bought a few bills for cash, and paid cer- 
tain of their notes, open accounts, or checks, 
which were specially an-anged for and abso- 
lutely neeessaiy to carry on their business. 
They owed, when they failed, from $150,000 
to $200,000. The distinct and only reason why 
they did not pay the cheeks held by. the de- 
fendant, the Tenth National Bank, was, that 
they had no money, and the proofs show that, 
m fact, they were insolvent. I do not deem it 
very material, but it is also proved, that the 
fii-m of E. P. Sanger & Co. had also failed 
some time previously, - and had compromised 
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with some of their creditors; and it was repre- 
sented to the president of the bank, by the per- 
son from whom the cheelis were received, as an 
inducement to delay the prosecution of the 
checks, that the firm had compromised with 
their creditors, and that his brother, (E. P. 
Sanger,) was in a "most excellent condition," 
and would be able to make a satisfactory ar- 
rangement in the fall. The president of the 
banlf, in his testimony, shows, that, in his ap- 
prehension, the non-payment of the checks in- 
dicated, per se, inability to pay; and the ne- 
gotiations for delay, and the urgency employed 
to gain an extension of time, and the assurance 
of expected future abiUtj', show, conclusively, 
that he knew that the debtors had not then 
present ability to pay the checks, and he was 
distinctly told, that "any pressure on the part 
of the banlc would embarrass E. P. Sanger." 
In September, as testified, the firm failed, which 
must mean, I think, that they were unable to 
meet their other obligations, and suffered them 
to remain unpaid, as herein above stated. The 
checks remained unpaid, and, on the 3d of 
November, the bank commenced suits thereon, 
in which judgments were recovered against the 
bankrupts on the 12th of January, 1871, by de- 
fault. The defendants therein, having no legal 
defence, submitted to such recovery without op- 
position, and without taking any measures to 
prevent the bank from obtaining any advan- 
tage which might be gained by such judgment 
and the execution tliereof by seizure and sale 
of their goods; and, on the same day, execu- 
tions were issued and levied upon the goods of 
the debtors. After such levy, the debtors, who 
appear to have been engaged in an endeavor to 
compromise again with their creditors, urged 
the bank to withdraw the levy, they, apparent- 
ly, still hoping, that, by a compromise -with 
their creditors, at 45 cents on the dollar, they 
might exti'icate themselves from their difficul- 
ties; and, yielding to solicitation, the bank de- 
layed a sale imder the executions. Dming this 
delay, and while the goods were in the custody 
of the sheriff imdei' the le^T of such execu- 
tions, a petition was filed by other creditors, on 
the 24th of February, 1871, in the district court, 
upon which the debtors were adjudged bank- 
rupts, and the complainants in this suit were 
appointed assignees. The district court issued 
an 'injunction, restraining the bank and the 
sheriff from disposing of the goods of the debt- 
ors so held, which injunction appears to be in 
full force, except so far as modified by an 
order which permitted the sale of the goods, the 
sheriff to hold and retain the proceeds of sale, 
and tlie said injunction to apply thereto, with 
the same force and effect as it applied to the 
propert:^'^ before such order was made. This 
suit was thereupon commenced against the 
bank, to avoid the lien of the executions and 
levy, establish the title of the assignees in 
bankruptcy, and obtain possession of the mon- 
eys so held, and the sheriff is made a party de- 
fendant, as the custodian of the fund in dis- 
pute, and, in order that the adjudication herein 
may be conclusive upon both, and as protection 



to the sheriff against any claim of the bank 
upon him, but, otherwise, or beyond this, no- 
personal claim is made on the sheriff. The bm 
herein was dismissed, with costs, in the disbiet 
court, on the ground, that it did not appear that 
the bank, when the levies were made, had rea- 
sonable cause to believe that the debtors in- 
tended, by suffering the executions to be levied, 
to give the bank a preference, or that the banli 
intended to obtain a preference, or that any 
fraud on the bankrupt law was intended by 
either. [Case No. 17,200.] The assignees have 
appealed to this court, and here the claim of 
the assignees to the fund in question is resist- 
ed upon various gi'ounds, which, so far as I 
think material, will be briefly noticed, or, at 
least, be covered by the conclusions which will 
be stated. 

I, (1.) Before the suits were commenced, the 
bank had reasonable cause to believe that the 
debtors were insolvent. The non-payment of 
their commercial paper at maturity was, of it- 
self, sufladent cause for such a belief, as has 
more than once been held, in this circuit. But, 
added to this, the proofs above recited show, 
that the president of the bank Imew that the 
non-pajTnent was by reason of inability to pay; 
and, iriability to pay, in due coui'se of business, 
is, in fact, in the case of a merchant, in- 
solvency, within the meaning of that term. 
This has been so often adjudged, in giving a 
construction to the banla'upt law [of 1867 (14 
Stat. 517)], that it has passed into a maxim. 
Ivor is this all. The president of the bank was 
informed, before the suits were commenced, 
that, if the bank should press the debtors for 
payment, it would embarrass the debtors. This 
was a singular expression to apply to debtors 
who, as he knew, were already in a condition 
in which they could not meet their bank checks, 
and were urging for delay; and It could only 
mean, that, if the bank attempted coercion, it 
would break up their business. I am aware, 
that it was represented that the debtors were 
"in excellent condition," and that, if not press- 
ed for payment, there was ground of expecta- 
tion that they would soon be able to pay. But, 
this does not make it less certain, that they 
were. In fact, then insolvent, and that the presi- 
dent of the banlc knew the facts constituting in- 
solvency in tlie law; and it is quite impossible 
to hold, upon all these proofs, that the bank had 
not, when the suits were commenced, reason- 
able cause to believe such insolvency. The 
contrary is inevitable, from facts which are 
proved and, in substance, admitted by the presi- 
dent of the bank himself. 

(2.) Before the commencement of the suits, 
the debtors had committed an act of bank- 
ruptcy, and the bank knew it. Non-payment 
of the checks, (which were commercial paper,) 
and neglecting to pay them for more than two 
months, was, itself, an act or acts of bank- 
ruptcy. It is true, that a solvent man can 
commit an act of bankruptcy, but, it is not 
according to the usual course of events, for 
solvent persons to commit such acts of bank- 
ruptcy as these; and the bank should be held 
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to the just and reasonable inferences from 
such acts, when, instead of proceeding, as the 
banii might have done, to have the debtors 
adjudged banla-upt, and compel that equal dis- 
tiibution which the bankrupt law aims to se- 
cure, it adopted measm-es which, if successful, 
must result in giving itself a preference over 
other creditors. 

(3.) All the facts of. which the bank had 
knowledge, and those which the bank had rea- 
sonable cause to believe, were perfectly and 
fully known to the debtors themselves. They 
knew they were insolvent within the meaning 
of the kiw, and thej were, in fact, insolvent, 
in every sense of the term. 

(4.) The debtors also knew, that, if they sub- 
mitted to suits, judgments, levies and sale of 
their goods, for the payment of the bank, it 
would give the bank a preference over other 
creditors, whom they coidd not pay. It is 
very true, that they were reluctant to be sued; 
they implored further delay; they begged to 
have the levies withdrawn; they earnestly de- 
sired to struggle on yet longer, for the purpose 
of an endeavor, at least, to make such profits 
in their business as would enable them to pay 
the bank, and enable them to compromise 
with their creditors. Possibly, they deemed 
such a result probable, if time were given 
them; but, from the moment suits were 
brought, they knew— they must 'have known— 
that, if those suits were carried to judgments, 
executions, sales, and the receipt of the money, 
this would give to the bank a preference over 
other creditors. In this condition of things, if 
they had themselves sold a portion of their 
goods, for the purpose of paying the bank in 
full, and had made that payment, it would 
have been an illegal preference, plainly and in- 
tentionally so. Standing by and suffering the 
same result, with certain knowledge of the 
consequence, was suffering the banlc to gain 
such preference; and it is doing violence to 
reason, good sense and the proper meaning of 
language, to say, that debtors do not intend 
the necessary consequence of their acts, or of 
the acts which they permit or suflfer to be 
done, and which they can prevent, if they will, 
by the means which the law places at their 
command, to effect a legal and equal distribu- 
tion among their creditors. 

(5.) The like observations, in the particulars 
last named, apply to the bank. Having the 
knowledge it possessed, it is very little to say, 
that it had reasonable cause to believe that the 
necessary consequence of success in its suits, 
if it obtauied a levy and sale and collected its 
judgments, would be to gain a preference, and 
that the debtors would not be able to pay their 
other crejiitors. In this view, it is wholly im- 
material whether other debts were then due and 
payable, or not. From the moment the suits 
were begim, and begun, as they were, with the 
express notice above mentioned, that, if there 
was any pressure, the debtors would be "em- 
barrassed," or, in other words, would be in no 
situation to pay their debts, they acted in dis- 
regard of the duty of the debtors to provide 
29 FED. CAS. — 19 



for the equal disti-ibution of their property, in 
like disregard of the right of other creditors to 
such distribution, and with the single purpose 
to compel payment to themselves, at all events. 
They had not the apology for bringing suit, 
which creditors often have, where the debtor 
has committed no act of bankruptcy, and will 
not himself voluntarily apply to be declai-ed 
a bankrupt, and so commit his estate to that 
distribution which the law provides for. Such 
a creditor may propei'ly sue, and, by so doing, 
force his debtor into an act of bankruptcy, 
upon which proceedings in bankruptcy may be 
taken against him by the creditor himself so 
suing. Here, an act of bankruptcy had been 
committed, and it was known to the bank. 
Why did they not proceed thereupon? Plainly, 
because they were seeking to compel payment 
to themselves, without regard to other credit- 
ors. Both the president and the debtor deny 
an intent to prefer the bank. This is not un- 
usual. The debtor may, no doubt, truthfully 
say, that the motive which governed him was 
not a preference for the bank over other cred- 
itors. -As to both of the witnesses, it is plain, 
that they regard motive and intent as identi- 
cal. Not so. An Intent often exists, where 
a motive is wholly wanting, and mere indif- 
ference exists. When a man does an act, or 
omits to do an act, with knowledge of the con- 
sequences, he intends the consequences, just 
as truly as he intends to do, or to omit, the thing 
done or omitted. 

(6.) These conclusions make the conduct of 
the bank and of the debtors a fraud upon the 
bankrupt law. The bank intended to procure 
payment, without regard to the other creditors. 
The debtors knowingly, and, therefore, inten- 
tionally, suffered the bank to go on to secure 
this object, knowing and, therefore, intendhig 
this result. Otherwise, they would, as easily 
they might, have prevented it. All this was, 
of course, known to the bank. 

(7.) These views bring the present case dis- 
tinctly within the decision of this court in 
Smith V. Buchanan [Case No. 13,01G], and 
within the opinion of the supreme court, re- 
cently pronounced (Buchanan v. Smith [16 
Wall. (83 U. S.) 277]), affia-ming the decision hi 
that case. The facts are, in every material 
particular, identical. Cases might be multi- 
plied, similar in principle. See HaskeU v. 
Ingalls [Case No. 6,193], And the opinion of 
Dillon, Circuit Judge, in Vanderhoof v. City 
Bank [Id. 16,S42], expresses like views. I find 
no ground for sustaining the claim of the bank 
to the f imd in question, without retracting very 
much that has been announced in the opinions 
of this court, and rejecting the opinions of 
most of the judges ^ called' to administer the 
bankrupt act. The opinion of the supreme 
court, on attirming the decision of this court 
in Smith v. Buchanan [supra], is very full in 
support of the views above expressed. It de- 
nommates the silent acquiescence of the debt- 
ors, without invoking the protecting shield of 
the bankrupt act, "the passive assistance" ren- . 
dered by the debtors to the procurement of 
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the lieu wliich would necessarily, if not de- 
feated, give the creditors an illegal preference, 
and would be a fraud upon the act. 

II. It is urged, that the remedy of the as- 
signees was at law, and not in equity; and 
that the bill should have been dismissed upon 
that ground, also. The object of the bill was, 
to set aside the lien of the judgments of the 
bank, and of the executions upon the personal 
property of the debtors. Until that was done, 
the sheriff, who made his levy before the pro- 
ceedings in bankruptcy were commenced, was 
acting in the clear line of his duty. He ought 
iiot to be proceeded against, or called upon to 
settle the question in conflict on his own re- 
sponsibility, nor without such a proceeding as 
would, by concluding the bank, protect him in 
delivering the property levied upon to the as- 
signees. Without assertuig that the assignees 
could not maintain trover or replevin against 
the sheriff, I am of opinion, that a bill in eq- 
uity was the most convenient and effectual. It 
enables the court to setHe the rights of all the 
parties in one suit, ana not leave the sheriff 
to a further litigation with the bank. Had 
trover been brought against the sheriff, he 
might, with great propriety, have applied to 
a court of equity to protect him, by bringing 
the real parties to the controversy into actual 
contest, for Ms protection. The sale of the 
property by order of the bankrupt court does 
not change the case in that respect The or- 
der of that court substituted the money in 
the hands of the sheriff for the property itself, 
to be held by him under the injunction previ- 
ously granted, and with the like effect, di- 
rectly and incidentally, as he held the prop- 
erty before the sale. Smith v. Buchanan was 
a suit in equity, like the present, and nimier- 
ous other like suits have been brought and 
sustained in the several circuits. 

III. On behalf of the sheriff*, it is insisted, 
that he is an officer of the state courts, and 
held the property by virtue of their mandate; 
that this is an interference with the authority 
and jurisdiction of the state courts; and, there- 
fore, that the sheriff ought not to be made a 
party. There is nothing in this. The pro- 
ceeding no more interferes with him, or with 
the state courts, than would an action of tro- 
ver or replevin, when he levies upon and re- 
tains property which he has no right to apply, 
to pay an execution. He is made a party for 
his own protection, and because he holds the 
subject of the controvei-sy. No decree is 
sought, and none should be made, aft'ecting 
him, otherwise than as the custodian of the 
fund, and to secure the control of the court 
over it He has in no other sense any per- 
sonal interest in the controvei'sy, and ought 
not to be prejudiced, in any manner, by the 
decree. If he had been sued at law, he would 
have been in a worse position, and might have 
found it necessary himself to apply to a court 
of equity for protection. Having actually tak- 
en the property, he would have bad no bond or 
other indemni^ from the bank, against the 
claim of the assignees. 



The proofs show, that the sheriff has the 
money in his possession. His counsel, on the 
argument, stated, that, by direction of the state 
court, he had paid the money to the other de- 
fendant But, no such fact is before the 
court 

The decree of the district court must be re- 
versed, and a decree be entered awarding to the 
complainant the proceeds of the sale of the 
property m question, but allowing the sheriff 
any legal fees which have not been paid to 
him, and, also, his costs in this suit; but char- 
ging the other defendant with such costs, and 
also with the costs of the complainants herein. 

[Upon an appeal to the supreme court, the de- 
cree of this court was reversed, and that of the 
court below, dismissing the bill, with costs, af- 
firmed. 96 U. S. 539.] 
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Case Ho. 17,203. 

WARREN et al. v. WEAVER. 

[1 Wkly. Notes Cas. 107.] 

Circuit Court, E. D. Pennsylvania. Dec. 4, 
1874. 

Costs — Travelling- Expenses — Witsess Fees, 

[Plaintiffs held not entitled to espenses of 
coming to court to testify or to witness fees.] 

Plaintiffs' bill of costs included their own 
travelling expenses incurred in coming to the 
court to testify, and a witness fee to each of 
them. These items were disallowed by the 
clerk, from whose taxation plaintiff appealed. 

J. G. Johnson, for appellant. 

THE COURT (OABWALADER, District 
Judge,) disallowed the appeal, and sustained 
the taxation of the derk. 
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Case No. 17,304. 

WARREN V. WISCONSIN VAL. R. CO. 

[6 Biss. 425; i 7 Chi. Leg. News, 403; 2 Cent 
Law J. 542; 21 Int Rev. Rec. 300.] 

Circuit Court W. D. Wisconsin. Aug. 5, 
1875. 

Condemnation' Proceedings — Jorisdiction — ^Re- 
moval OF Cause fkom State Court. 

A proceeding under tlTe right of eminent do- 
main to condemn land for a railroad is not a 
case in which the state is a party; and the fed- 
eral courts may have jurisdiction. Nor is it a 
special i)roceeding, nor can the right of removal 
be limited by state laws. It is in effect a suit 
of civil nature, and if the parties are competent, 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by perBoission.] 
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comes under the United States statutes for re- 
moval of causes, 

[Gited in Davis v. .Tames, 2 Fed. 621; Mineral 
Range R. Co. v. Detroit & L. S. Copper Co., 
25 Fed. 520.] 
[Distinguislied in Baltimore & O. R. Co. v. 
Pittsburgh, W. & K. R. Co., 17 TV. Va. 862. 
Cited in Green Bay & M. B. Co. v. Jen- 
nings, 56 Wis. 121, 14 N. W. 30.] 

[This was a suit by Andrew "Warren, Jr., 
against the Wisconsin Yalley Railroad Com-, 
pany.] 

Wm. F. Vilas, for plaintifC. 
W, C. Silverthorn and P. L. Spooner, for de- 
fendant 

HOPKINS, District Judge. The railway 
•coiipany ahore named required certain por- 
tions of the plaintiff's land for the purpose of 
its road, and not agreeing with him upon the 
•damages to he paid therefor, had them ap- 
praised by commissioners, according to the 
provisions of the railroad law of this state. 
Gen. Laws 1872, c. 119. The company had 
separate awards for each tract or government 
description through wliich it ran, being six in 
number. The plaintiff not being satisfied with 
the amount awarded by the commissioners, ap- 
pealed to the circuit court of Marathon county 
from each award, in accordance with the provi- 
sions of the act aforesaid. 

After the appeals, the plaintiff, being a citi- 
zen of the state of Illinois, filed his petition in 
the state circuit court, statmg that he was a 
-citizen of the state of Iliinois, and that the rail- 
road company was a citizen of this state, also 
that the amount in dispute exceeded the sum of 
■$500 in each case, and prayed for the removal 
■of the cases for trial into this comt. The state 
court granted the order and accepted the bond, 
and copies of the records in each case were 
filed and the cases duly docketed in this court. 

The plaintiff now moves to consolidate said 
cases, which motion is opposed by defendants 
on the ground that this court has not jurisdic- 
tion, but conceding that if the court has, they 
should be consolidated. The defendant, in or- 
der to present the question directly before the 
com*t, moved to remand the cases to the state 
circuit court, for the reason that this court had 
not jurisdiction thereof. 

Section seventeen of the state statute afore- 
said provides for an appeal by either party, and 
declares tliat upon filing a written notice of 
appeal in the office of the clerk of the circuit 
■court of the county in which the land is situat- 
ed, and where the award of the commissioners 
is required to be filed and recorded, "the appeal 
shall be considered an action pending in court 
subject to a change of the place of trial and ap- 
peal to the supreme court as other actions, and 
shall be entered by the clerk upon the records 
of the court by setting down the owners of the 
land for which such award was made, and who 
are parties to the appeal as plaintiffs, and the 
railroad company as defendants." It further 
declares that the appeal shall be tried by a 
jury unless waived, and that costs shall be 
awarded to the successful party on such ap- 



peal, and that judgments shall be rendered 
therein, according to the rights of the parties. 

The award is to be recorded m .the judgment 
book by the clerk in whose office it is filed. If 
the award is not paid in sixty days from the 
filing, or in case of appeal, if the judgment 
upon the appeal is not paid within sixty days, 
the plaintiff or party interested may have exe- 
cution thereon. Section nineteen provides that 
upon the railroad company's paying into court 
the amount of the award or judgment, or fil- 
ing hi the clerk's office of the court a receipt 
therefor, duly signed and acknowledged by the 
owner, the clerk shall make a minute of such 
payment or filing of such receipt at the foot of 
the record of the report of the commissioners, 
in the judgment book of said court, and that 
thereupon the exclusive use of such premises 
shall vest in the railroad company without any 
further act, deed, or conveyance, and further 
declares that such record or a certified copy 
thereof shall be prima facie evidence of such 
title in all courts and places. 

The motion to remand was based upon two 
grounds: First, that as it was a proceedhig by 
the state in the exercise of its right of eminent 
domain the case was to be regarded as sub- 
stantially against the state, and that this court 
had no jurisdiction in a suit against a state. 
This i)OSition is correct, if the state is a party. 
But I do not see how that can be mahitauied. 
The state statute above quoted declares that 
the railroad company shaU be defendant, and 
that when it pays the amount of damages or 
compensation awarded by commissioners, or 
by ithe court on appeal, the title or use of the 
land shall vest exclusively in the railroad com- 
pany. The state bas no interest in the contro- 
versy. It is not a controversy where the state 
is a pai"ty nominally or beneficially. The stat- 
ute confen-ed upon the railroad company the 
rigbt to take what lands it required, but made 
it liable foi* all damages and compensation; 
and this controversy relates, not to the right 
of the railroad company or the state to take 
the lands described, but only to the amount of 
compensation the railroad company must pay 
as a condition of the taking. It seems very 
clear to my mind that this is not a suit prose- 
cuted against a state, within the meaning of 
the constitution, and that, therefore, the first 
ground of objection is not well taken. 

The second groimd relied upon was, that it 
was not a suit in such a sense as to be re- 
movable; that it was a special proceeding, pro- 
vided for ascertaining the damages and passini: 
title to the land taken or condemned, especially 
applicable to proceedings in the state courts, 
and not adapted to the practice and modes of 
procedure in this comrt; and that the rights 
of the railroad company could not be obtained 
in the manner provided by the state statute in 
this court. If this objection states truly the 
essential natmre of the case, it might be re- 
garded as an answer to the jurisdiction of this 
court. But does it? It was suggested that the 
state could have provided for an assessment of 
damages by a sheriff's jmy, and not given to 
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the proceedings any attribute of a suit. Witli- 
out determimng that question eitlier one way 
or the othei-, the point to he passed upon here 
is, has the state stripped the proceedings of 
all the characteristics of an action? I thinlc it 
has not It is true, the mode of getthig the 
case into the courts is diffa-ent, hut after hav- 
ing provided a' way of getthig the mattei- hito 
court, it is then treated as an action. The act 
says, "The appeal shall he considered as an ac- 
tion pending in court," and from that time it is 
proceeded with in the same manner as other 
actions up to and mcludtag judgment and exe- 
cution. The owner of the land is the plaintiff, 
and the railroad company defendant. So it 
seems to me the state has invested the pro- 
ceedings with the dignity and attiibutes of .an 
action, and the parties are not, therefore, at 
liberty to say it is not an action. The state 
has given the parties the plenary advantages 
of an ordinaiy suit at law, and the courts have 
but to see that they enjoy them. 

But, even if the proceedings in the state 
coui-ts ai-e different from the usual modes of 
prosecuting suits for the enforcement of pri- 
vate rights, still it is m effect a suit of a civU 
nature, in which the controversy is between 
citizens of different states. 'The plaintiff is 
seeking to obtain compensation of the defend- 
ants for the land they have taken from him. 
It involves the question of the value of the 
land taken by defendants, and the damages 
of the plaintiff sustained thereby. It is not a 
new right of action given by the state. The 
common law gave a remedy by action in such 
a case, and the state legislature, by chang- 
ing the mode of proceedings to ascertain the 
damages of a party whose lands have been 
talcen, cannot change the essential character of 
the cause of action or right of action. It is 
still in effect a suit of a civil nature where a 
judgment may be rendered which concludes 
the parties as in other suits. The status of 
the parties is, I think, the same as m any 
suit of a civil natvure at common law. 

It was the intention of congress, under the 
power conferred by the constitution, to give 
to suitors havmg a right to sue ui the federal 
courts remedies co-extensive with such rights. 
These remedies cannot be abridged or con- 
trolled hy state legislation, by exempting a 
person or corporation of such state from suit 
A citizen of another state, in this respect, pos- 
sesses a right not pertaining to one of the 
same state. Suydam v. Broadnax, 14 Pet. [39 
U. S.] 67; Railway Co. v. Whitton's Adm'r, 13 
Wall. [80 IT. S.] 270. In this last case it was 
held that where the state statute gave a new 
right of action and limited the prosecution for 
its recoveiy to a court established by the state, 
that the party-plahitiff, being a non-resident, 
was entitled to a removal of the case from the 
state to the federal courts for trial. The su- 
preme court in that case lays down the doctrine 
that "when a general rule as to property or 
personal rights or injuries to either is estab- 
lished by state legislation, its enforcement by 
federal courts in a ease between proper par- 



ties, is a matter of course, and the jurisdiction 
of the court in such ease is not subject to- 
state limitation." 2 

But, as I have before said, this plaintiff had 
a plain right and remedy for his damages in 
such a case as this at common law, and the 
supreme court, in Union Bank of Tennessee 
V. Jolly's Adm'rs, 18 How. [59 U. S.] 503, 
declared that a law of a state 'limiting the 
remedies of its citizens in its own courts, can- 
not be applied to prevent the citizens of other 
states from suing in the courts of the United 
States in that state, for the recovery of any 
property or money there to which they may 
be legally or equitably entitled." 

It may be that the proceedLngs hi this court 
in ascertaining and enforcing the parties' 
rights will be different to some extent, but 
that does not prevent the removal. The su- 
preme court has repeatedly held that the ju- 
risdiction of the federal courts over contro- 
versies between citizens of different states 
cannot be impaired by the laws of the states 
which prescribe the modes of redress in their 
courts. In Hyde v. Stone, 20 How. [61 U. S.] 
175, it is said in many eases "the forms of 
the proceeding in these courts have been as- 
similated to those of the states, either by legis- 
lative enactment or by their own rules. But 
the courts of the United States are bound to 
proceed to judgment and to afford redress to- 
suitors before them in eveiy case to which 
their jurisdiction extends. They cannot ab- 
dicate their authority or duty in any case in 
favor of another jurisdiction." So that if this 
court could not assimilate its practice so as 
to give to the defendant all the rights it is- 
entitled to, in the mode presmbed by this 
state statute, it is no answer to its jurisdic- 
tion, for it is the duty of this court to afford 
a sufficient and adequate remedy so as to se- 
cure to the defendant the right to which it is 
entitled upon paying the judgment finally ren^ 
dered in the case, and there is no difiiculty 
whatever in determimng the remedy to effect 
that purpose. Payne v. Hook, 7 Wall. [74 
U. S.] 425. 

The twelfth section of the judiciary act of 
1789, gave the right of removal to non-resi- 
dent defendants. That was not as compre- 
hensive as the constitutional provision on the 
subject, and congress has from tune to time 
extended the right, and the act of March 3, 
1875, has materially enlarged the right of 
suitors in respect to removal. IS Stat. 470. 
It now embraces citizens of other states, 
whether plaintiff or defendant, and confers an 
unqualified right to have a case or suit of a 
civil nature at law or equity transferred on 
petition of either party to the federal courts 
for trial, when the parties are citizens of dif- 
ferent states, upon complying with the condi- 
tions mentioned in the act, and the supreme 
court decided 'ta Insurance Co. v. Dunn, 19 
Wall. [86 U. S.] 214; Insurance Co. v. Morse, 

2 On this point see, also, U. S. v. Supervisors of 
Lee Co. [Case No. 15,589]. 
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.20 Wall. [87 If. S.] 445, "that no power of ac- 
tion thereafter remained" (after filing peti- 
tion), "to the state court, and that every ques- 
tion, necessarily including the act of its own 
jurisdiction, must he decided in the federal 
court." To the same effect is the ease of Os- 
good V. Chicago, D. & V. B. Co. [Case No. 

10,604]. 

Applying the doctrine and principles of 
those decisions to this case, I must overrule 
tlie motion to remand the cases to the state 
court, and hold that this court has jurisdic- 
tion thereof. 

Having held that this court has jurisdiction, 
I grant the order conceded by defendant's 
•counsel to be right, consolidating said cases. 
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Case N"o. 17,205. 

WARRENEB v. KANKAKEE COUNTY. 

[1 Month. West. Jur. 556.] 

Circuit Court, N. D. Blinois. April, 1875. 

Railho.vd Aid Bosns— Defenses— Consolidation 

OF RAILItOAnS— VAtlDlTf. 

[1. In a suit brought on coupons issued by a 
-county for interest on railroad bonds issued by 
it to aid in the construction of a railroad, the 
defense interposed was that after the county 
"had voted the bonds, but before actual delivery, 
the company had consolidated its stocks and 
franchises with the stock of another railroad 
corporation, and that said consolidation was 
invalid because not assented to in writing by all 
the resident stockholders of the former com- 
pany, and also because such company had no 
road constructed, or in process of construction, 
at the time the latter company was chartered. 
Held, that the county could not set up this de- 
fense in this collateral proceeding, as it had al- 
lowed the consolidation, in some form, to take 
•effect, and had allowed the consolidated com- 
ipany to put the bonds in circulation.] 

[2. The fact that the right of one company to 
• consolidate under its charter was limited did 
not deprive it of the right to consolidate under 
the general laws of the state.] 

BLODGETT, District Judge. The suit was 
brought to recover on eight coupons, for $100 
each, issued by the county of Kankakee, for 
toterest maturing July, 1873 and 1874, on rail- 
road bonds Nos. 10, 11, 12, 13, issued by 
Kankakee county to aid in the construction 
of the Kankakee & Illinois River Baihoad, 
'The bonds purported, on their face, to be in 
-aid of the company, pursuant to the act of 
the legislature of this state to enable cities, 
towns, or communities to issue what are com- 
monly Imown as "railroad aid bonds." The 
defense interposed was, in substance, that 
..after the county had voted the bonds in aid 
of the railroads, but before actual delivery, 
the company had consolidated its stock and 
franchises with the stock of a railroad cor- 
poration in Indiana known as the Plymouth, 
Kankakee & Pacific Railroad Company; that 
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said consolidation was invalid because it was 
not assented to in vsriting by all the stock- 
holders of the company resident in the state 
of Illinois, and also because the Kankakee & 
Illinois River Raih'oad Company had no road 
constructed, or in the process of construc- 
tion, at the ttme said Kankakee & Pacific 
Railroad Company was chartered. The court 
held that the defendant could not collaterally 
question the validity of the consolidation in 
the present suit. If it were irregular or ille- 
gal, it could only be inquired into by suit in 
the nature of a quo warmnto properly brought 
by a stockholder for that purpose, and that 
it did not lie in the moufli of the defendant 
to question or avoid its liability for its bonds 
or contracts by attacking the consolidation in- 
directly. It appeared, from all the pleadings 
and admitted facts in the case, that there 
were some objects of the consolidation ac- 
complished; that the consolidation company 
had in fact succeeded to, and in some man- 
ner exercised, the rights and franchises, and 
used the property, of the original roads from 
which it was composed. In other words, it 
became a coi^oration de facto, and used the 
franchises and powers which it claimed to 
exercise, and, while so doing, contracts made 
with it and rights derived through it would 
be enforced without inquiring into the regu- 
larity of the consolidation itself. It also ap- 
peared that the conSoUdation was made under 
the general law of this state, and that there 
was no irregularity, or want of compliance 
with the provisions of the law, except in the 
failure to obtain the consent of all the stock- 
holders. It was not elahned that the cotinty 
of Kankakee itself, the defendant, did not con- 
sent, but that all the stockholders did not 
consent The county could not set up thiS 
defense hi its own behalf, in the manner it 
had attempted to do; for it had lam by and 
allowed the consohdation, in some form, to 
take effect, and had allowed the consoUdation 
company to put the bonds in circulation. The 
bends had been purchased in the market, and 
value paid for them; and they were at pres- 
ent, as far as the record showed, held by 
bona fide holders, who should be protected. 
The right of the company to consolidate, under 
its charter, seemed limited; but that did not 
take away the right from the company «to con- 
solidate under the general law of the state, 
by complying with all the provisions of the 
law except the one named, which could not 
be made available in the present case. 

The demurrer to the rebutter was therefore 
sustained. 
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Case Wo. 17,206. 

"WARREN MANUF'G 00. v. ETNA 
INS. 00. 

[2 Paine; 501.] i 

Circuit Court, D. Connecticut.^ 

Judgment of State Court— Conxlusiveness in 

OTHER States — Fraud — Necessity 

OF Personal Service. 

1. Prior to the adoption of the confederation 
and the constitution of the United States, the 
several states were considered entirely inde- 
pendent of each other, and judgments recover- 
ed in their respective courts were foreign judg- 
ments in every respect, as in any separate and 
independent government; and whatever chan- 
ges now exist in this respect, must be sought 
for in the constitution and laws of the United 
States. 

2. Conflict of opinion as to the construction 
of the constitution and act of congress relative 
to the force and effect of judgments rendered in 
the several states. 

.3. Under the constitution of the United States 
and act of congress of 1790 [1 Stat. 123] the 
judgment of a state court has the same credit, 
validitv and effect, in every other court in the 
United" States, which it has in the state where 
it was rendered; and whatever pleas would be 
good to a suit thereon in such state, and none 
other, could be pleaded in any other court in the 
United States. 

4. It would be competent' to show that the 
judgment was obtained by fraud. 

[Cited in brief in Kinnier v. Kinnier, 45 N. 
Y. 536.] 

5. Under the constitution and act of congress, 
the question of jurisdiction remains open as at 
common law. It may therefore be shown by 
proper evidence, that the court rendering the 
judgment had no jurisdiction; and the pleadings 
may be so shaped as to admit such evidence. 

6. In order to sustain the judgment, the court 
must have had jurisdiction of the parties, as 
well as of tlie subject-matter. 

[Cited in brief in Sevier v. Roddie, 51 Mo. 
584.] 

7. Except in proceedings under the statute 
process of foreign attachment, which is in the 
nature of a proceeding in rem, in order to give 
the court jurisdiction of the person, due notice 
of the suit or service of the process must be 
shown, or the judgment is a nullity. And even 
in case of attachment, if the goods attached are 
insulficient to satisfy the attachment, no suit 
can be sustained upon the judgment for the de- 
ficiency, because the defendant is not personally 
amenable to the jurisdiction of the court. 

[Cited in brief in Blyler v. Kline, 64 Pa. St. 
131.] 

8. A judgment obtained without notice to the 
defendant, or his appearing in any joianner to 
answer to the suit, can have no validity or bind- 
ing effect. 

9. The provision in the constitution of the 
United States, that the citizens of each state 
shall be entitled to all the privileges and im- 
munities of citizens in the several states, does 
not apply to corporations; and bodies corporate 
have no right to establish themselves or transact 
business in a state otherwise than according to 
the laws of that state regulating their conduct. 

[Cited in Ifarnum v. Phoenix Ins. Co., S3 Cal. 
261, 23 Pac. 873.] 

10. Statutes ought not to have a retrospective 
effect. As a general rule, when no time is fixed, 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes eases de- 
cided between 1827 and 1840.] 



they take effect from date. They cannot, by 
any fiction or relation, have any effect before- 
they are actually passed. 
[Cited in Ellis v. Connecticut Mut. Life Ins. 

Co., 8 Fed. 85.] 
[Cited in brief in City of St, Louis v. Oeters, 
36 Mo. 460.] 

11. Where, therefore, the law under which a 
suit was brought on a policy of insurance, was- 
passed in March, 1835; the loss for which judg- 
ment was obtained occurred in January, 1834; 
the policy expired in October of the same year,, 
and the suit was commenced in April, 1835; it 
was lidd, that the law in its application to the 
proceedings and judgment was retrospective, and 
therefore a nullity. 

At law. 

THOMPSON, Circuit Justice. This is an 
action of debt brought by the Warren Manu- 
facturing Company, a body corporate, duly 
incorporated by a law of the state of Mary- 
land, located and doing business in Baltimore, 
and all the stockholders, residents and citi- 
zens of the state of Maryland, against the- 
Etna Insurance Company, a body corporate, 
duly incorporated by a law of the state of 
Connecticut, doing business in Hartford, in 
the state of Connecticut, the stockholders re- 
siding in, and being citizens of the state of 
Connecticut: and the action is founded upon 
a judgment recovered in the county court of 
the Sixth judicial district of the state of 
Maryland, on the first day of January, in the 
year 1836, for the sum of $20,000. The de- 
fence set up in the case is embraced under 
four pleas: (1) Nil debit. (2) Nul tiel rec- 
ord. {3 and 4) Special pleas, stating in sub- 
stance that the defendants, at the time of 
the commencement of the suit, were, and 
ever since have continued to be, inhabitants 
of the state of Connecticut, located, estab- 
lished and resident at Hartford, and were- 
not, during said time, or at any other time, 
inhabitants of, or located, established or resi- 
dent in the state of Maryland, or within the 
jurisdiction of the said state or the laws 
thereof, or any of the courts thereof; and 
that the defendants were never served with 
any process in said suit, nor had any notice 
thereof, and never answered thereto or ap- 
peared or defended therein, nor in anywise 
authorized any other person in their behalf 
to appear and answer, and defend the same; 
■that they were incorporated by the legisla- 
ture of the state of Connecticut, and were 
never in any otherwise incorporated than by 
the legislature of Connecticut. 

The plaintiffs demur to the plea of nil debit,, 
and take issue upon the plea of nul tiel rec- 
eord; and to the third and fourth pleas, the 
plaintiffs reply, setting out the incorporation 
of the defendants; and that, from the time 
of their incorporation up to the time of the 
commencement of the suit in the Maryland' 
county coiu:t, they had an agent residing in 
Baltimore, invested with powers to receive 
proposals for insurance against loss by fire, 
by policies signed by the president of said 
company, and attested by their secretary anS 
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countersigned by their agent in Baltimore; 
and that, by virtue of said authority, the pol- 
icy of insurance upon which the Llaryland 
judgment was obtained, was duly effected, 
and from time to time renewed, and the pre- 
mium paid to the said agent, and by him 
paid over to the defendants. And the plain- 
tiffs, in their replication, further allege and 
set out an act of the legislature of Maryland, 
passed on the 7th day of March, in the year 
1835; by which it is declared, that any in- 
surance company not incorporated by the 
state of Maryland, which shall efiEect, or shall 
have effected, insurance upon property with?- 
in that state, and shall 'transact business 
within that state, shall be deemed to hold 
and exercise franchises within the state; and 
that every such corporation which shall hold 
and exercise, or which shall have held and 
exercised franchises within the state, shall 
be liable to be sued within the state, in 'the 
courts of the state, upon contracts of insur- 
ance on property within the state, or on any 
dealings or transactions within the state; and 
that when any suit shall be instituted against 
any such insurance company, service of the 
writ issued, in such cause, upon the presi- 
dent or any directors of such company, or 
upon any agent of such company, shall be 
deemed sufficient service, and that judgment 
may be thereupon rendered by default, if 
such company shall fail to appear; and that, 
If any such company, after any liability shall 
occiu* or shall have occurred, withdraw its 
agent from the state, or shall revoke the au- 
thority of the agent, and shall not appoint 
another, and no president or directors of the 
company can be found within the state, upon 
whom to serve any writ or process, that serv- 
ice thereof upon the per^son last the agent of 
the company shall be deemed sufficient serv- 
ice, with a proviso that where such service 
shall be made upon an agent after his au- 
thority shall be revoked, before judgment by 
default shall be rendered, proof shall be made 
in the mode pointed out in the act, that a 
copy of such writ or process has been deliv- 
ered to the president or two directors of the 
company within the state where such com- 
pany shall have been incorporated; and the 
replication then avers, that the writ in the 
Maryland suit was duly served upon the said 
agent of the defendants, as provided by the 
act aforesaid; and the replication further 
avers, that before rendering the said judg- 
ment, a copy of the writ or declaration was, 
at the town of Hartford, in the state of Con- 
necticut, served upon Thomas K. Brace, presi- 
dent of the company, whereby notice of the 
said suit was given to the defendants. To 
this replication the defendants rejoin, deny- 
ing that they had any agent in the city of 
Baltimore, vested with the powers set forth 
in the replication, and denying, also, that the 
writ in the Maryland suit was served upon 
such supposed agent, as required by the 
Maryland law, and that the court did not 
thereby become invested with jurisdiction In 



and over said suit, or authorized thereby to 
render the said supposed judgment, and deny- 
ing that .a copy of the said writ and declara- 
tion was served on Thomas K. Brace, or ac- 
tual notice thereby, of the pendency of said 
suit, was given to the defendants, or full oi>- 
portunity afforded them of defending therein; 
and this they pray may be inquired of by the 
jury. 

The cause came on to argument upon the 
demurrer to the plea of nil debit, and upon 
the admission of certain facts in relation to 
the issues of fact made by the pleadings in 
the cause. From the transcript of the record 
in the Maryland judgment, it appears that 
the suit was commenced on the 10th day of 
April, in the year 1835; and the declaration 
is upon a policy of insurance against fire, 
bearing date the 16th day of October, in the 
year 1830, and renewed from time to time, 
according to the provisions in the policy, and 
continued until the 16th of October, 1834; and 
the loss is alleged to have occurred on the 
2Jtth day of Januaiy, in 1834; and from the 
said record, and the return of the sheriff of 
Baltimore county, it appeals that the writ 
was served on William Hope, agent of the 
Etna Insurance Company, on the 11th day 
of April, 1835; and that a copy of the writ 
and declaration was served on Thomas K. 
Brace, president of the Etna Insurance Com- 
pany, on the 15th day April, in the year 1835, 
and the agency of William Hope, under the 
power of attorney, set out in the transcript 
of the record, is admitted, beai'ing date on the 
ISth day of March, 1833, glviag him full 
powers to receive proposals for insurance 
against loss by fire, to act as surveyor of 
buildings, and insurance thereon to make, by 
pohcies signed by the president, and attested 
by the secretaiy, and countersigned by the 
said William Hope. It is admitted that Thom- 
as K. Brace was president of the company, 
and that service of the writ and declaration 
was made on him, and the other proceedings 
had, as set forth in the ti-anscript of the rec- 
ord, and that the court of Maryland had ju- 
risdiction of the subject-matter of the suit in 
which judgment was rendered. The law of 
Maryland is also admitted. 

Under this state of the pleadings and the 
admitted facts in the ease, the cause must 
turn principally upon the effect and operation 
of the Maryland judgment, and the construc- 
tion to be ^ven to the law of that state regu- 
lating proceedmgs against foreign corpora- 
tions doing business within the state. Prior 
to the adoption of the confederation and the 
constitution of the United States, the several 
states were considered entirely independent of 
each other; and the judgments recovered in 
their respective courts were foreign judgments 
in every respect, as in any separate and in- 
dependent government; and whatever changes 
now exist in this respect must be sought for 
in the constitution and laws of the United 
States. The constitution declares that full 
faith and credit shall be given in each state 
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to tlie public acts, records and judicial pro- 
ceedings of every state, and thougli congress 
may prescribe the manner in which such acts, 
recfords and proceedings shall be proved, and 
the effect thereof; and the act of congress of 
1790, passed in execution of this power, de- 
claTes that judgments in the states shall have 
the same faith and credit given to them in 
eveiy court within the United States as they 
have by law or usage in the courts of the 
states from whence the record shall be taken. 
There has been considerable diversity of opin- 
ion prevailing in the courts of the different 
states, with respect to the construction of the 
constitution and the act of congress upon this 
subject. Some holding that the act of con- 
gress relates only to the mode of authentica- 
tion, and that the legal import and effect, and 
obligation of judgments of another state, is 
still open to be decided by the rules and prin- 
ciples of the common law. Others have held 
that the terms "faith and credit," as used 
in the act of congress, mean the same thing 
as the term "effect," and that this effect being 
the same in the state where they are used as 
in the state where the judgments are tendered, 
they are in all respects like domestic judg- 
ments, as to their conclusiveness against the 
party who is 'the subject of them. 

But whatever diversity of opinion may have 
existed on this subject, the question in this 
court would seem to be settled by the cases 
of Mills V. Duryea, 7 Oranch [11 U. S.] 481, 
and Hampton v. MeConnel, 3 Wheat. [16 TJ. 
S.] 234, decided ia the supreme court of the 
United States. The doctrine of those cases Is, 
that the judgment of a state is to t.ave the 
same credit, validity and effect in every other 
court in the United States which it had in the 
stat-e where it was pronounced; and that 
whatever pleas would be good to a suit there- 
on in such state, and none other, could be 
pleaded in any other court in fhe United 
States. In the case of Mills v. Duryea, it 
was held that nil debit was not a good plea 
to an action founded on a judgment of aii- 
other state; and it has been supposed by some 
that this decision went the length of laying 
down the general doctrine that the plea of nul 
tiel record was th3 only proper p;iea to. an 
action ufton a state judgment. But such is 
not the conclusion to be drawn from that ease, 
but only that ml debit was not a proper plea 
in that case, but nul tiel record should have 
been pleaded. "For," say the court, "beyond 
all doubt the judgment of the supreme court 
of New York was conclusive upon the parties 
in that state, for the defendant was arrested 
and gave bail in the suit;" and there can be 
no doubt that, where the judgment is conclu- 
^ve, nul tiel record is the proper plea. But 
if the record is not conclusive, it is open to 
such plea as wiU. let in the defence which the 
paity has a right to set up; and it would 
be competent for the defendant to show that 
the judgment was obtained by fraud, or that 
the court in which the judgment was ob- 
tained had not jurisdiction of the cause. Such 



defence might, in some cases, be set up to a 
suit upon the judgment in a court of the state 
in which it was rendered. _In the case of 
Andrews v. Montgomery, 19 Johns. 162, Spen- 
cer, C. J., obseiTed, tliat with the qualifica- 
tions that the party may show that the judg- 
ment was obtained by fraud, or that the state 
court had not jurisdiction of the person of the 
defendant, we are bound, by the authority of 
the case in the supreme court of the United 
States, to consider a judgment fairly obtained 
in another state as conclusive evidence of the 
matter adjudicated; and in the case of Bis- 
sell V. Briggs, 9 Mass. 462, Pai'sons, O. J., 
in considering the construction to be given to 
the constitution and law of the United States 
upon this subject, ' observes that judgments 
rendered in any other of the United States, 
are not, when produced here as the founda- 
tion of actions, to be considered as foreign 
judgments, the merits of which are to be in- 
quired into, as well as the juiisdietion of the 
court rendermg them; neither are they domes- 
tie judgments, rendered in our own coyrts of 
record, because the jurisdiction of the court 
rendering them is put in issue, but not the 
merits of the judgment. That when a record 
of a judgment of any court of any state is 
produced as conclusive evidence, the jurisdic- 
tion of the court rendering it is open to in- 
quiry; and if it should appear that the court 
had no jurisdiction of the cause, no faith 
or credit whatever will be given to the judg- 
ment; and that it the court of any state 
shoxild render judgment against a man not 
within the state, nor boimd by its laws, nor 
amenable to the jurisdiction of its courts, if 
that judgment Should be produced hi any other 
state agatQSt the defendant, the jurisdiction of 
the court might be inquired into; and if a 
want of jurisdiction appeared, no credit would 
be given to the judgment; 3 and the court 

s Such inquiry is always allowable when a for- 
eign judgment, or the judgment of a neighboring 
state, comes in question (Hose v. Himeley, 4 
Craneh [8 U. S.] 241, 269, per Marshall, C. J.; 
Cheriot v. Foussat, 3 Bin. 220; Moren v. Killi- 
brew, 2 Yeig. 376, 379, 380; The Neuva Anna 
and Liebre, 6 TVheat. [19 U. S.] 193); but to 
what length is not very clearly defined. In 
Bank of North America v. McGall, 4 Bin. 371, 
an objection was started as to the jurisdiction of 
a court, acting at St. Domingo, which was said 
not to liave heen derived from the proper author- 
ity; and it was held sufficient that the com-t 
was one de facto, deriving its authority from 
those in whom the power of the country was for 
the time being vested; and, therefore, it was 
deemed to have the jurisdiction of a legitimate 
court. S. P., Ingram's Heurs v. Cocke, 1 
Overt. 22. See, per Best, 0. J., Trisarri v. 
Clement, 2 Car. & P. 223. If the origin of 
the foreign asurt does not appear, it seems that 
it will be presumed legitimate; but where the 
source of its authority is stated, the toibunal 
before which its judgment is produced will ex- 
amine it; and if it be contrary to tiie usual mode 
of constituting courts, it shifts the onus pro- 
band! upon the party who would sustain the judg- 
ment, and it will then be for him to establish 
that the foreign court was properly organized. 
See, per Washington, J., Snell v. Faussatt [Case 
No. 13,138], 3 Bin. 239. 
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jnust not only have jurisdiction of the cause 
Hbut of the parties. 

If the judgment has po binding efEect or 
-operation, and that appears upon the face of 
^the record, the plea of nil dehit may he a good 
■plea. It is the general issue, denying the 
■whole cause of action, and leaves the question 
■of jurisdiction open to inquiry. But it is not 
important, in the present ease, to decide wheth- 
er the plea of nil dehit is a good plea or not; 
for there can be no doubt that, under the con- 
stitution and act of congress, the question of 
jurisdiction remains open as at common law; 
and it may be shown by proper evidence, that 
the court rendering the judgment had no juris- 
-diction; and the pleadings may be so shaped 
4is to admit such evidence; and if nil debit is 
not a proper plea for that purpose, the want of 
jurisdiction may be pleaded specially. 

In the case of Shumway v. Stillman, 4 Cow. 
■292, it was decided by the supreme court of 
New York, that m an action upon a state judg- 
ment, it was competent for the defendant to 
;fihow, by a special plea, that the court in which 
the judgment was rendered had no jurisdic- 
tion either of the subject-matter or of the per- 
son; and in the present case the defendants 
have plead specially the want of jurisdiction in 
the Maryland court which rendered the judg- 
ment; and from the record itself, it appears 
that the process to bring the defendants be- 
fore the court was served on their agent in the 
-city of Baltimore, and a copy thereof delivered 
to the president of the company in the state of 
Connecticut; and unless such service of the 
process was sufficient to brmg the paity -before 
the court, the judgment was obtained without 
4iny notice of the suit being given to the de- 
fendants. It is admitted, in the present case, 
that the Maryland court had jurisdiction of the 
subject-matter of the suit; but jurisdiction over 
the person was also necessary in order to sus- 
tain the judgment; and to give jurisdiction of 
the person, due notice of the suit or service of 
the process must be shown, or the judgment is 
a nullity, except in cases of proceedings under 
the statute process of foreign attachment, 
which is in the nature of a proceeding in rem, 
and subjects the goods attached to the judg- 
ment when recovered. But, in such case, if 
the goods attached are insufficient to satisfy 
the judgment, no suit can be sustained upon 
the judgment for the deficiency, because the 
■defendant, in such case, is not personally 
4imenable to the jurisdiction of the court ren- 
-dering the judgment. The language of the 
courts, on the subject of notice to the party in 
order to give any validity to the judgment, is 
very strong.* 



4 In Obieim v. Bligh, 8 Bing. 335, a suit was 
instituted in England to recover damages 
awarded by the vice-admiralty of the Island of 
aialta; and it was held, that the decree, in or- 
der to be evidence of indebtedness, must show 
expressly, and not by mere inference, that the 
defendant wtis brought within the jurisdiction 
^f the vice-admiralty court, and that the court 
where the suit was pending would not presume 
it So, also, in Thurher v. Blaclibourne, 1 N. 
B., 242, 246, where debt was brought, in New 



In the case of Thurber v. Blackboume, 1 N. 
H. 243, the court say, the cormnon law never 
recognizes judicial proceedings as foreign judg- 
ments, unless rendered by a court of record, 
upon personal notice given to the defendant, or 
his appearance to the action. And in Kilbmn 
V. Woodworth, 5 Johns. 37, the comrt refused 
to permit such a judgment to be given in evi- 
dence; and they say, to bind a person by a 
judgment when he was never personally sum- 
moned or had notice of the suit, would be con- 
trary to the first principles of justice; and nu- 
merous other cases might be cited to the same 
effect. 10 Colie, 70; 1 Conn. 45; 9 Mass. 4G2; 
Kirb. 119. It may, therefore, I think, be as- 
sumed as the settled doctrine of the law, that a 
judgment either strictly foreign or coming with- 
in the operation of the constitution and law of 

Hampshire, upon a judgment of the common 
pleas of Rhode Island, held, that inasmuch as 
it did not appear by the record that the defend- 
ant had personal notice of the suit, or appeared 
to the action in the court where the judgment 
was pronounced, the judgment must be re- 
garded as obtained without jmrisdietion, for 
these facts would not be presumed. In Brad- 
shaw V. Heath, 13 Wend. 407, the plaintiff, 
Mary Bradshaw, brought ejectment in New 
York, for dower, and in answer to proof on 
the part of the defendant, that the plaintiff, pre- 
vious to the marriage in virtue of which she 
claimed dower, was a married woman, and that 
her first husband was still alive, the plaintiff 
produced a record of the superior court of 
Connecticut, containing a sentence of divorce, 
on her petition, from her first husband. The 
petition, as stated in the record, alleged that 
the first husband had deserted the petitioner, 
and had ever since been to parts unknown. No 
appearance on the part of the husband was 
shown by the record, nor did it state that he 
was served with process, or had notice of the 
proceeding; but, on the contrary, the adjudica- 
tion was alleged to have been made on hearing 
"the plea and evidence produced by the plain- 
tiff." The defendant proved that the first hus- 
band, at the time of the presentation of the pe- 
tition, and of the granting of the divorce, was 
an inhabitant of the state of New York; and 
the court held, that although the record of a 
court of competent jurisdiction of another state, 
granting a divorce, is conclusive, and entitled 
to full faith and credit, yet it is so only as to 
matters clearly and distinctly stated in it, and 
not as to those which are merely inferrible by 
argument tcom the judgment; that in the par- 
ticular case, the record of divorce was no evi- 
dence of the jurisdiction of the court over the 
person of tlie defendant in those proceeduigs. be- 
cause no fact was stated giving jurisdiction; 
and if jurisdiction was inferrible at all, it wasi*' 
only so by argument from the judgment; and 
consequently, that the presumption under the 
circumstances was against the validity of the 
decree. See Harding v. Aldon, 9 Greenl. 140 et 
seq. TSIietlier jurisdiction be founded upon the 
person being within the territory, or the prop- 
erty being there, the judgrment will be deemed 
valid, so "far as that jurisdiction could legiti- 
mately extend; but no farther. Thus, a very 
common course, in many of the United States 
and in many other countries, is to proceed 
against non-residents, by an arrest or attach- 
ment of their property within the territory. 
Judgment obtained iipon process of this kind, 
win generally bind the property so arrested or 
attached; for to that extent the court has or 
can have jurisdiction. But such judgment will 
not be regarded by neighboring states or other 
nations as evidence of indebtedness or as oper- 
ative in any measxire in personam; and for this 
very obvious reason, viz., that except so far as 
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the United States, obtained without notice to 
the defendant, or his appearing in any manner 
.to answer to the suit, can have no validity or 
binding effect and operation. And the inquiry 
then is, whether the Maiyland judgment, up- 
on which the present suit is founded, is a judg- 
ment of this description. It was admitted on 
the argument, that the service of a copy of 
the writ and declaration upon the president of 
the Etna Company in the state of Connecticut, 
could have no legal effect; and the notice to 
the defendants must, therefore, depend upon 
the service of the process upon their agent in 
the city of Baltimore. And the effect and op- 
eration of such service must depend upon the 
Maryland law set up in the replication; for, 
independent of that law, this service was a 
mere nullity. The powers of the agent did not 
embrace any authority to accept or acknowl- 

the property attached is concerned, there is and 
can be no jurisdiction, no power of adjudication. 
Pjcquet V. Swan [Case No. 11,134]; Story, 
Confl. Laws, 461; Kilbum v. Woodworth, 5 
Johns. 37; Pawling t. Willson, 13 Johns. 19'2; 
Serg. Attachm. 112-114, et seq.; M'Olenad^an 
T. M'Oarty, 1 Dall. [1 U. S.] 375; Phelps v. Hol- 
ker. Id. 264; Eobinson v. Ward's Es'rs, 8 
Johns. 86; Borden v. Fitch, 15 Johns. 121; Hall 
V. Williams, 6 Pick. 232; Betts v. Death, Add. 
265; Penton v. Garlick, 8 Johns. 194, 19T; 
Flower v. Parker [Case No. 4,8911, per Story, 
J.; Wilson v. Graham [Id. 17,804], per Wash- 
ington, J.; Bissell v. Briggs, 9 Mass. 462; Kib- 
be v. Kibbe, Kirb. 119: Dennison t. Hyde, 6 
Conn- 508; Aldrich v. Kinney, 4 Conn. 380, 387; 
Farthman's Adm'rs v. Jones, 2 Yerg. 484; 
Hosie v. Wright, 2 Vt. 263; Rogers v. Coleman, 
Hardin, 413; Newell v. Newton, 10 Pick. 470, 
472; Starbuck v. Murray, 5 Wend. 148; Hol- 
brook V. Murray, Id. 161; Bradshaw v- Heath, 
13 Wend. 407, 416; Bates v. Delavan, 5 Paige, 
299, 305; Armstrong v. Harshaw, 1 Dev. 188. 
So as to judgments or decrees in other cases, ob- 
tained against persons resident abroad without 
notice to tiem, and an opportunity afforded of 
defending. See the above eases. Also, Bellows 
T. Ingham, 2 Vt. 576, 577; Woodward v. Tre- 
mere, 6 Pick. 354; Newell v. Newton, 10 Pick. 
472; Bartlett v. Knight, 1 Mass. 401; Cone v- 
Cotton, 2 Blackf. 82; Moren v. Killibrew, 2 
Terg. 376; Thurber v. Blaekbourne, 1 N. H. 
242; Bradshaw v. Heath, 13 Wend. 407; Hart 
V. Lodwiek, 8 La. 164; Spencer v. Sloo, Id. 290. 
And in order that the judgment under these cir- 
cumstances may be rendered binding upon the 
defendant in personam, the notice must be per- 
sonally served upon him. This will be found 
sustained by all the cases; and where notice was 
given by publication in the newspapers, as is 
frequently done in certain chancery proceedings 
'in several of the states, to bring in some of the 
parties who were absent, held, that a decree, 
pursuant to notice of that character, as against 
such absent defendants, was no evidence of in- 
debtedness. Miller's Bs'rs v- Miller, 1 Bailey, 
242. See Moren v. Killibrew, 2 Yerg. 376; 
Cone V. Cotton, 2 Blackf. 82; Rogers t. Cole- 
man, Hardin, 413; Warren v. HaU's Ex'r, 10 
La. 377. The notice must, moreover, be served 
upon the defendant, while he is within the ju- 
risdiction of the sovereignty under which the 
court acts; for no sovereign has a just right to 
issue such notice to the citizen of another state 
or country, and theroby draw the party from his 
own proper forum ad alium examen. Picquet 
V. Swan, supra; Dunn v. Dunn, 4 Paige, 425; 
Fenton v. Garlick, S Johns. 194, 197; Flower v. 
Parker, per Story, J.; Wilson v. Graham, per 
Washington, J. [supra]; Woodward v. Tv6- 
mere, 6 Pick. 354; Harrod v. Barretto, 1 Hall, 
155; Kilbum v. Woodworth, 5 Johns. 37; Axr 
nold V. Tourtellot, 13 Pick. 172; Adams v. 



edge such service, or to appear and answer to- 
any suit instituted against the company hi the 
state of Maryland. He was, therefore, hi this 
respect, a mere stranger to the defendants, and 
the service of the process on him, was no more- 
bmding or operative than if made upon any 
other person; and I thmk the Maryland law 
cannot be applied to the present case so as to 
give any validity to the service of the process - 
on the agent. This law, in its apphcation to 
the proceedings and judgment in question is^ 
entirely retrospective; the law was passed in 
March, 1835. The loss for which the judg- 
ment was obtained happened In January, 1834, 
and the policy expired in October of the same- 
year; and the Maryland suit was commenced, 
in April, 1833. From these dates of the sev- 
eral transactions, the law is hi some measure^ 
obnoxious to the inference that it was passed. 



Rowe, 2 Fairf. [U Maine] 98. But if the par- 
ty, in any of these instances, chooses to appear 
and -contest the merits, thereby waiving his 
personal immunity, and submitting to the juris- 
diction of the court, the judgment would then 
doubtless bind him personally, and be entitled 
to the same measure of respect with the judg- 
ment of a neighboring state or a foreign coun- 
try, as the case may be, obtained in the ordinary 
mode. Picquet v. Swan [Case No. 11,134]; 
Flower v. Parker; Hall v. Williams, 6 Pick. 
237; Shumway v. Stillman, 6 Wend. 447, 4 
Cow. 292; Starbuck v. Murray, 5 Wend. 148; 
Hoxie V. Wright, 2 Vt. 262; Bellows v. Ingham, 
Id. 575; Mayhew v. Thatcher, 6 Wheat. [19 
U. S.] 129; Wheeler v. Raymond, 8 Cow. 3ll^ 
Price V. Higgins, 1 Litt. (liy.) 276; Moore v.. 
Spaekman, 12 Serg. & R. 287. See, also, Brad- 
shaw V. Heath, 13 Wend. 407. Otherwise,, 
however, it has been said in eases of foreign at- 
tachments, where the defendant has merely ap- 
peared to protect his property. Semble, Bissell 
V. Briggs, 9 Mass. 469, per Parsons, C. J.; 
Pawling V. Willson, 13 Johns. 207. But, in 
Starbuck v. Murray, 5 Wend. 159, Marcy, J., 
delivering the opinion after referring to the 
above case of Bissell v. Briggs, lays down the 
law as follows: "The court would not, in such 
a case, I concede, have jurisdiction over the 
defendant's person for any other but the direct 
objects of the proceedings; and so far as those 
were concerned, he would be subjected to the 
authority of the court. If a citizen of one state 
sliould go mto another to claim property seized 
on attachment, and subject the attaching cred- 
itors to costs and expenses, which, in the due 
course of the proceedings, should be adjudged to- 
them bv a court of competent authority, will it 
be pretended that he could resist the payment of" 
these costs on the ground that he was not sub- 
ject to the jurisdiction of the court? For all the- 
fair and direct objects of the suit, he was within 
Its jurisdiction. So if the proceedings were not 
m rem, but the property of the defendant was 
attached to compel him to appear and answer to- 
proceedings in personam, and he did in fact ap- 
pear and litigate the cause with the plaintiff, he- 
could not be heard to question the jurisdiction 
of the court over his person. I do not think 
Chief Justice Parsons intended to say more- 
than this, that when a court had the jurisdiction, 
of a defendant for one purpose, it could not le- 
gally bind him by a judgment or sentence in a 
distinct and different matter." See Moore v. 
Spaekman, 12 Serg. & R. 287. If the party,, 
by an act of lawless violence on the part of a 
few citizens of a particular state, is seized and 
brought within its jurisdiction from another 
state, he may, nevertheless, be subjected to the 
jurisdiction of the courts of the state into which 
he is so brought. State v. Smith, 1 Bailey, 283. 
See same case" before the chancellor, Id. 290, 
note a. 



[29 Fed. Gas, page 299] 

to meet the very case. But this can foiiii no 
objection to it if the case can tie brought with- 
in it; and the abstract justice of the law as 
applicable to subsequent cases, cannot be ques- 
tioned. The defendants, as a body cotporate, 
could have no right to establish themselves, or 
transact business in the state of Maryland, 
otherwise than according to the provision of 
the laws of that state. The provision in the 
constitution of the United States, "that the citi- 
zens of each state shall be entitled to all privi- 
leges and immunities of citizens in the several 
states," can not be applied to corporations; and 
the state of Maryland had a right to exclude 
the corporation from transacting business . in 
that state. And if the defendants, aftei- the 
passage of that law, had continued underwrit- 
hig policies in that state, they would be pre- 
sumed to do it upon the' terms and conditions 
of the act; and ^ to all causes of action there- 
after arising, would subject themselves to 
prosecution in the mode pointed out by the act. 
This law may be considered as a Mud of quasi 
incorporation of insurance companies which 
have not been chartered by the state; and if 
such companies Ksercise franchises there, it is 
just and reasonable that they shoidd subject 
themselves to prosecutions for losses, in the 
courts of that state, and will be deemed to 
have assented to the mode provided by the act 
for instituting suits for such losses. But the 
law in question, although it purports upon its 
face to have a retrospective operation, cannot 
be considered as having such effect and opera- 
tion. It is a sound general principle that no 
statute ought to have a retrospective effect. 
It is the general rule that a statute takes ef- 
fect from its date, when no time is fixed; and 
it cannot, upon sound principles, be admitted 
that a statute shall, by any fiction or relation, 
have any effect before it was actually passed. 
A retroactive statute partalies, hi its character, 
of the mischiefs of an es post facto law, and 
when applied to contracts or property, would 
be equally unjust and unsound in principle as 
ex post facto laws when applied to crimes and 
penalties. 1 Kent, Comm. 426; [Matthews v. 
Zane] T Wheat. £20 U. S.] 164; 7 Johns, 477; 
The Ann [Case No. 397]. 
Judgment for the defendant 



Case ISTo. 17,307. 

WARREN SAV. BANK v. PAT-.MER et al. 

[10 N. B. R. 23^; i 10 Phila. 286; 31 Leg. Int. 

261; 6 Chi. I^eg. News, 366; 2L 

Pittsb, Leg. J. 193.] 

District Court, W. D. Pennsylvania. 1874. 

Baskruptoy Proceeding — Filino List op 
Creditoks. 

Where an involuntary petition was filed since 
December 1, 1873, and the alleged bankrupt 
has made denial of the acts of bankruptcy and 
demanded a jury trial, he will, under section 
39, as amended June 22, 1874 [18 Stat. 178], 

1 [Reprinted from 10 N. B. R. 239, by permis- 
sion.] 



(Case No. 17,208) WARRINGTO^t 

he required to file a list of his creditors, an^ 
the amount of their claims. 

McOANDLESS, District Judge. The Warren. 
Savings Bank in one ease and the First Na- 
tional Bank of Warren in the other, filed in- 
voluntary petitions in bankruptcy agahist the- 
respondents, J. K. Putnam & Co. Both were- 
filed since the 1st of December, 1873. In each 
there was a denial, and a demand for trial by 
jury, which was ordered at this term. To these- 
petitions a demm-rer was filed yesterday, the 
20th of July. This, hi the language of the act,, 
is a denial as to the requisite number of the pe- 
titioning creditors and the amount of their 
claims, a denial as to the sufficiency of the one- 
fourth in number of the creditors, and one- 
third in value of the debts. Thtis far in the- 
progress of the proceedings in these eases this- 
would authorize the court to demand of the 
debtors a schedule of all their creditors, with the 
amount of the debts due to them respectively, 
to be rendered to the court forthwith. Before 
the comt had any opportunity to make the or- 
der in these cases, the creditors anticipated the 
action of the courts by asking leave to file a 
supplemental and amended petition, contahiing 
a sufficient number of creditors, as is alleged, to 
perfect their case. Thus far, this is all propeiv 
and the court now, as it would have done if 
the amended petition had not been filed, orders, 
the debtors forthwith to file a list of theh: cred- 
itors, as provided in the amendment to the 39th 
section of the bankrupt law, and in the mean- 
time the petition filed by the creditors on the 
20th instant, to remain on file for the informa- 
tion of the court. 
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The WARRINGTON. 

[Blatehf. & H. 335.] i 

District Court, S. D. New York, Oct. 19, 1832; 

Wages of Seames— Recovery — Action in Resf 
—Time of Suit. 

1. Where no wages are stipulated in stupping* 
articles, a seaman may either prove, by parol! 
evidence, what wages were agreed to be given^ 
or may, under the statute (Act July 20, 1790,. 
§ 1; 1 Stat. 131), claim the highest rate payable- 
at the port of shipment within the three months- 
nest preceding the date of the articles. 

2. Although, in an action in rem for wages,, 
a warrant is issued under a certificate of suflGl- 
cient cause of complaint for admiralty process,, 
conformably to the statute (Act July 20, 1790,, 
§ 6; 1 Stat. 133), yet the owner of the ves- 
sel may intervene by answer, and bar thp ac- 
tion by proving that the libellant had no right 
to sue. 

3. A seaman who hires for a trading voyage- 
for a specified time, cannot sue for wages until 
the expiration of the time, unless there be proof 
of his actual or constructive release. 

In admiralty. This was an action in rem^ 
for wages. The libel set forth the voyage 
agreed upon, and averred that It had been 
performed, and charged that no shipping ar- 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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tides for the voyage were signed by tlie libel- 
lant, ana that the master agreed to pay bim 
wages at the rate of $12 per month. The an- 
swer averred that shipping articles were reg- 
ularly signed by the libellant, and that no 
wages were stipulated, because the libellant 
agreed to serve without any; and that, if he 
was entitled to wages, he- had no right of 
■action, inasmuch as the term of sei-vice stipu- 
lated in the articles yet remained unexpired. 
On the trial, shipping articles, signed by the 
libellant, were produced and proved. They 
contained no statement of any rate of wages 
agreed upon. The libellant offered parol evi- 
dence to prove what rate of wages the mas- 
ter agreed to pay, which evidence was ob- 
jected to by the claimant. 

Edwin Burr and Erastus O. Benedict, for 
libellant 
Thomas 0. Pinekney, for claimant 

BETTS, District Judge. I perceive no ob- 
. jection to the competency of parol evidence to 
prove an agreement with the libellant as to 
the amount of wages to be paid. The sea- 
man stands, in this particular, as if no arti- 
cles had been entered into; and, in such case, 
the contract on both sides is a subject of 
■parol proof. The Porcupine, 1 Hagg. Adm. 
37S; The Harvey, 2 Hagg. Adm. 79. The 
parol evidence does not contradict the articles. 
They are conclusive upon the libellant no fur- 
ther than his express engagements go, and no 
implication to his prejudice can be raised from 
-an omission which is the fault of the master 
•and not of the mariner. Nor is the right of 
the libellant hmited to the highest rate of 
wages payable at this port within the three 
months next preceding the date of his conti'act 
I apprehend that, under the fair implication of 
the statute (Act July 20, 1790, § 1; 1 Stat. 
131), the master would be inhibited from giv- 
ing evidence of any agreement by the mariner 
to accept less than such rate of wages, al- 
though a judge of high learning and experi- 
ence has intimated a contrary opinion (Jame- 
son V. The Regulus [Case No. 7,198], note); 
but, manifestly, the restriction ought not to 
apply to seamen. It would often operate as a 
bounty to masters to disregard the injunc- 
tions of the statute, as well as a serious prej- 
udice to mariners. The fluctuations in trade 
-and. navigation often work rapid changes in 
the rates of compensation to sailors. It is 
not unusual to find prices suddenly advance 
twenty-five or thirty per cent., with a brisk 
market and active freights; and seamen's 
wages, which have remained for months at 
from eight to twelve dollars, are known to 
rise at once to fifteen and twenty dollars per 
month for the same services. This profit 
should not be gained by the master and lost 
to the mariner, and the law will discounte- 
nance any rule applicable to the subject, 
which shall tend to favor the former at the 
•expense of the latter. Assuming the contract 
to have been made within the United States, 
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it was the duty of the master, specifically pre- 
scribed by the 1st section of the act of July 
20th, 179*0 (1 Stat 131), to have made an 
agreement, in writing or print, with any sea- 
man taken on board his ship, and he incurred 
a penalty by omitting to do so. This written 
contract is held conclusive against the sea- 
man, as well in regard to wages as to the 
voyage and the term of service (The Isabella, 
2 0. Rob. Adm. 241; White v. Wilson, 2 Bos. 
&. P. 116; Bartiett v. Wyman, 14 Johns. 260; 
Johnson v. Dalton, 1 Cow. 543); although it 
is remarkable that the Ama-ican statute does 
not require, as the English acts do, that the 
rate of wages shall be inserted in the articles. 
It would be against the plainest principles to 
suffer the mariner to be deprived of his rights 
or privileges through the misconduct or omis- 
sion of the master in framing and taking the 
shipping contract The statute speaks only 
of the master as the party acting primarily in 
the preparation of the written agreement. 
The words are, "every master, &c., shall, be- 
fore he proceed on such voyage, make an 
agreement in writing or in print, with every 
seaman or mariner on board, &c., declaring, 
the voyage or voyages, term or terms of time 
for which such seaman or mariner shall be 
shipped; and, if any master, &c., shall carry 
out any seaman or mariner, &c., without 
such contract or agreement behig first made 
and signed by the seaman or mariner, such 
master, &c., shall pay to every such seaman 
or mariner the highest price or wages which 
shall have been given at the port or place 
where such seaman or mariner shall have 
been shipped, for a similar voyage, within 
three months next before the time of such 
shipping, * * * and shall, moreover, for- 
feit twenty dollars for every such seaman or 
mariner." 1 Stat. 1.31. It is plainly intended 
by the statute, that the crew are to act sec- 
ondarily, and by the procurement of the mas- 
ter, in entering into the contract No express 
obligation is laid on the seamen to execute 
the articles. They only lose their voyage if 
they refuse to sign the articles; and, in my 
opinion, the master cannot, by taking the 
mariners to sea without a written agreement, 
avail himself of his own misfeasance, either 
to limit their compensation to any prior rate 
of wages, or to prevent them from proving the 
actual agreement by parol, when he has de- 
prived them of the higher evidence of the 
shipping articles. They are not obliged to 
accept less than the highest rate at the port 
of shipment during the preceding three 
months; but it seems to me, that it cannot 
be justiy implied from the statute, that they 
are prohibited from recovering the actual 
value of their services at the time, or the 
sum agreed by the master, however that may 
exceed the accustomed pay antecedent to the 
time of the contract Judge Peters held, that 
a mariner might recover the value of privi- 
leges granted him supplementary to the ship- 
ping articles, and not written in them, the 
act of congress not requirmg their insertion. 
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Parker v. The Calliope [Case No. 10,729]. 
However this decision may tie regarded as 
admitting, in effect, parol proof, to vary and 
enlarge the compensation fixed by the arti- 
cles, it is a manifest recognition of the doc- 
trine that, in the absence, in the written 
agreement, of all stipulations on that head 
the mariner is entitled to claim pay on the 
footing of a verbal contract with him. 

This topic has been considered more hi de- 
tail in this case, because, although, under the 
decree which will be rendered, the libellant 
can derive no advantage from the principle 
declared, yet, that principle has a material 
application to a point urged by the libeUant 
against that branch of the defence which ob- 
jects to the action as prematurely brought, 
and insists that it must, for that reason, be 
dismissed. To meet the objection that the 
agreed term of service is unexpired, it is 
urged, by the libellant, that the misconduct 
or laches of the master, in neglecting to have 
shipping articles signed by the seamen, with 
a distinct agreement for wages, renders the 
articles inoperative as to the stipulations for 
the voyage and the time of service. 

The articles were entered into by the libel- 
lant on the 28th of January, 1832, for the 
term of ten months. The voyage was a cir- 
cuitous one to Central America, the West In- 
dies, and back to any port on the North At- 
lantic. The libellant entered on board at the 
same time, and served until the ari*ival of 
the vessel in this port, on the 27th of March 
last, leaving eight months of the term yet un- 
served. No proof is given that the voyage 
ended at this port. The libellant left the ves- 
sel immediately on her arrival in port, and 
the other men were paid off a few days sub- 
sequently; but there is no evidence that the 
libellant was discharged by the master. He 
was sick and useless on the voyage, and stat- 
ed to one of the crew, that he left the ship to 
go to the hospital. If the case were one of 
meritorious services, I should be disposed to 
imply the consent of the master to the libel- 
lant's discharge, especially if there was any 
appearance of bad faith or overreaching In 
the conduct of the master in insisting upon 
the terms of the contract, particularly as it 
does not appear that the vessel was to pro- 
ceed further, or that any duty remained for 
the libellant to perform on board. As the 
case stands, however, the libellant must be 
limited to the rights given him by the con- 
tract; and, under that, he establishes no title 
to maintain the present action. The argu- 
ment, that the written agreement is void be- 
cause a rate of wages is not stated in it, can- 
not be maintained. The libellant was com- 
petent to contract for a voyage and a term of 
service. The engagement of ten months was 
to his advantage; and, on the facts in evi- 
dence, he would be entitled to claim payment 
of wages for that term, had he demanded 
them and offered to fulfil the engagement on 
his part He took to himself, however, the 
right to abandon the vessel, direcfly on her ar- 
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rival in port, and commenced this suit to re- 
cover wages. The period of his hirmg yet re- 
maining unexpired, he establishes no present 
right of action. 

As to the pomt taken by the libellant, that 
this action was instituted by summons, upon 
the hearing of which process was awarded 
against the vessel, pursuant to the statute (Act 
July 20, 1790, § 6; 1 Stat. 133), and that the^ 
defence now set up was not raised before the 
judge on that proceeding, this court has hereto- 
fore held, that matter m bar of the action may 
be set up hi the answer, and be urged at the 
final hearhig, although it was not presented on- 
the preliminary hearing before the magistrate, 
on the summons. That hearing is not design- 
ed to preclude the owner from interposuig a 
substantial defence on the merits, whether that 
defence is set up on such hearing or not. The 
silence of the claimant as to any such defence, 
is no implied waiver of it, nor is the decision 
of the magistrate^ as to the sufficiency of the 
cause shOAvn, regarded as conclusive. The li- 
bel must be dismissed, with costs. Decree ac-- 
cordingly. 



Case ISTo. 17,^09. 

In re WARSHING et al. 

[5 N. B. R. 350.] 1 

District Court, S. D. New York. May 24, 
1871. 

BaSKUUPTCY— COUXSEI, FOK ASSIGNEE — COMPEX-- 
SATJOX. 

Where the register is called on to certify as 
to what sum he deems right to be paid to the. 
counsel for the assignee, and signifies three 
hundred and fifty dollars as the utmost limit, 
but certifies the question to the court for its 
opinion because counsel feels aggrieved at the 
inadequateness of the sum, the ruling of the 
register was sustained. 

[Cited in Re Cook, 17 Fed. 329.], 

I, the undersigned roister in bankruptcy, 
having charge of the above entitled matter, do. 
hereby certify that I have been called upon 
by the assignee of the estate of the bankrupts 
above named [J. Warshing and S. Warshtog] 
to tax and adjust the sum which his counsel 
shall be paid from the funds of said estate in 
his hands as assignee— or in other words to. 
certify what sum I should think it right to 
aUow hJTn as paid to such counsel upon the- 
final passing of the assignee's accounts. I 
have therefore entei'ed upon an examination of 
the claim of the said counsel and have signi- 
fied three hundred and fifty dollars as the ut- 
most limit I should feel justified in allowing- 
to him for such aid as he is or may have been 
entitled to have from counsel in the discharge, 
of his trust. I have stricken out several of 
the items as not allowable under the second' 
and third subdivisions of the printed instruc-. 
tions heretofore approved hy this honorable 
court, a copy of which is printed upon the- 

1 [Reprinted by permission.] 
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back of the assignment to the said assignee. 
I think it right further to certify, that the 
services of said counsel seems to me to have 
Jbeen faithful and well directed, and should 
Hie court thinK the amount allowed therefor 
ioo small, I shall, if so directed, cheerfully 
review my conclusion and allow a higher sum. 
I scarcely think that the present is a case 
which I am at liherty to certify to the court, 
but I do so as counsel seems aggrieved and de- 
sire the matter to be reviewed by the court. 
I. T. WILI/IAJMS, Register. 

BLATOHFORD, District Judge. I see no 
reason to believe that the sum allowed by the 
register is not an adequate sum. 



Case No. 17,S09a. 

WABTH V. BROWNING et aL 

[5 Ban. & A. 341; i 17 O, G-. 624.] 

Oircuit Court, S. D. New York. April, 1880. 

Patents— INFKINGBJIBNT. 

Letters patent No. 10,986, May 30th, 1854; 
No. 106,101, August 2, 1870; No. 124,180, Feb- 
ruary 27, 1872; and reissued letters patent No. 
5,004, 23rd July, 1872; and No. ^186, 10th 
December, 1872, each granted to the complain- 
a.nt for improvements in machines for cutting 
cloth, construed by the court, and, upon the 
<;onstruction given, the defendants Jidd not to 
have infringed. 

[Tliis was a bill in equity by Albin Warth 
against WiUiam O. Browning and others to re- 
strain the alleged infringement of certain let- 
ters-patent.] 

George Gifford and J. Van Santvoord, for 
■complainant 

Edward N. Didierson and George L. Rob- 
■erts, for defendante. 

WHEBJLER, District Judge. John Hkrraday 
invented a machine for cutting cloth, several 
thicknesses at a time, into patterns for gar- 
ments and furniture, and took out letters patent 
No. 10,9S6, dated May 30th, 1854, for it The 
■orator invented improvements in such machines, 
;and took out letters patent No. 106,101, dated 
August 2d, 1870, for some of them, and letters 
patent No. 124,180, dated February 27th, 1872, 
for others of them; and on the 23d day of 
July, 1872, his first letters patent were reissued 
to him in No. 5,004, and again, on the 10th 
•day of December, 1872, in No. 5,186. The de- 
fendants use such machines, ana this suit is 
lirought for alleged infringements of the ora- 
tor's patents by that use. 

The rules of law applicable to this case ap- 
pear to be stated by Mr. Justice Bradley in 
Railway Co. v. Sayles, 97 U. S. 554, where he 
«ays: "In such cases, if one inventor precedes 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



all the rest, and strikes out something which 
includes and underlies all that they produce, he 
aeciuires a monopoly, and subjects them to 
tribute. But if the advance towards the thing 
desired is gradual, and proceeds step by step, 
so that no one can claim the complete whole, 
then each is entitled only to the specific form 
of device which he produces, and every other 
inventor is entitled to his own specific form, so 
long as it differs from those of his .competitors, 
and does not include theirs." 

The question is, whether the defendants' ma- 
chine differs from the orator's, and does not 
include the improvements which he made. Har- 
raday's machine cut the layers of cloth by a 
knife reciprocating perpendicularly through a 
circular plate in the surface of a table, the 
Imlfe being worked by machinery and cutting 
against a sharp edge of the plate at the side of 
the opening through which it worked, and 
both knife and plate turning by other machinery 
worked by hand, so as to cut in any direction 
required by the pattern as the cloth shoidd be 
fed up to the Imife. The orator arranged the 
machinery operating the knife so that the knife 
and plate could be turned directly by a handle 
fastened to the plate by a standard in rear 
of the knife, thus dispensing with machinery 
for turning them; placed flanges, mould-board 
shaped, each side and just forward of the stand- 
ard supporting the handle, to divide the doth 
more widely after being cut; made a socket in 
the plate to receive the knife, arranged so that 
the knife would work closely against its edges 
at each side of the Imife; provided a presser- 
foot for holding the cloth down, and arranged 
a guard for the knife, to protect the hands of 
the operators when the machine was in use, 
and movable, so as to give access to the knife 
when not in use. 

The defendants' machine consists of a revolv- 
ing cutter working in a groove in a rectangular 
plate, oval on the upper side, from which a 
standard arises, supporting the axle of the 
cutter and connecting at its upper end with 
arms, having a universal joint, supporting ma- 
chinery to carry the cutter, so that the cutter, 
with the plate in which it worljs, can be turned 
in any direction required by the pattern of the 
doth, and carried in any direction over the table 
on which the machinery is placed— the plate un- 
der and the cutter through the doth, guided by 
a handle fixed to the standard connected with 
the plate in rear of the cutter, the oval shape of 
the upper side of the plate separating the di- 
vided doth wider than it would be otherwise, 
and the upper part of the cutter provided with 
a guard for the safety of the operator, remov- 
able, so as to afford access to the cutter when 
not in use. 

The form of the defendants' machine is quite 
different from that of the orator- Hjs is much 
more like Harraday's than theirs is like his. 
They do not infringe his patents unless their 
machine, although different in form, indudes 
some of his patented improvements on Harra- 
day's. Has patent can be sustained only by 
construing it as covering those improvements 
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merely, in view of tlie prior machine. The most 
prominent of these improvements was doing 
-away with the maeliinery which turned and 
<K)ntrolled the direction of the knife and plate, 
-and arranging the other machinery so that they 
>eould he directly turned and controlled by the 
handle back of the knife. This was a long 
step toward perfecting the machine, and must 
have been a great advantage to its operation. 
The defendants do not take any advantage from 
that step. They have neither Harraday's ma- 
<>hinery, nor the orator's, by using which he 
made room for applying the handle. They 
have a cutter operated by machinery entirely 
.-different from either. Their machine does not 
include this part of the orator's improvements. 
He applied the handle in connection with his 
new machineiy and arrangement, and, in that 
-connection, his patent for that part of his inven- 
tion would cover it. It is argued that it should 
cover the handle as used by the defendants. 
Had the use of handles for such purposes been 
his invention, his patent might have covered 
-the handle by itself; but, such use of handles 
was not new. The handles of the common 
shears of a tailor are not only a proved, but a 
well-known other mode of dhrectang cutters in 
their proper course by the hand. The defend- 
ants have a cutter which of itself is entirely 
free from the orator's patent It is capable of 
being moved over its table in the proper direc- 
tion for cutting the cloth to the pattern. Their 
right to take hold of it and guide it without 
the handle would be unquestioned. It seems 
-quite plain that they have also the right to put 
a handle on the cutter at the place where they 
wish to take hold, and to use that It would 
only be making a new use of a very old device. 
Eoberts v. Ryer, 91 TJ. S. 150. 

It is argued, also, that the oval shape of the 
plate in which the revolving cutter works is an 
Infringement of the part of the patent relating 
to the mould-board-shaped flanges. That shape 
-does sepai-ate the divided parts of the cloth 
after the manner of the flanges, but not more 
like them than the thick part of the tailor's 
shears does. The orator's patent would not stand 
for that device by itself. The defendants do 
not infringe by using this device in any man- 
ner that the patent will cover and be valid. 
It has also been urged that the cutter working 
in the groove in the plate is the same as the 
knife of the orator working in its socket. It is 
said, on the other side, that the revolving cutter 
•does not shear, but saws through the cloth. It 
does work like a saw, and not like shears; but 
the doth is held by the edges of the socket for 
it to cut through, as the cloth is held by the 
orator's knife-receiving socket for his knife to 
■ cut through. Han-aday's plate held the cloth 
in the same manner for his knife, however, 
.and there does not appear to be any construc- 
tion that can be given to the patent which will 
uphold it against this as an infringement It 
•does not appear that the defendants' machine 
includes any of the orator's patented devices. 
Let there be a decree dismissing the bill of 
-complaint with costs. 



Case KTo. 17,S10. 

WARTMAN V. WARTMAN. 

[Taney, 36201 

Circuit Court, D. Maryland. April Term, 
1853. 

Commitment for Coxte>jpt— Tkust Pond— Pat- 

MEXT ixTo Court— Disobedience of Order — 

Justification— Effect of Insolvencv. 

1. On a bill, filed in January, 1852, praying 
that certain money held in trust by the defend- 
ant might be ordered to be brought into court, 
the defendant answered, admitting that he had 
the money in his hands, but resisting the claim 
to it set up by the complainant:, on the 2d of 
November, 1852, some months after the defend- 
ant had answered the bill, a petition was filed 
by the complainant, asking that the money 
might be brought into court, and on this peti- 
tion, an order was passed, directing the defend- 
ant to pay the money into court, or show cause 
for not doing so; the defendant did not obey 
the order, and excused his so doing, on the 
ground that the complainant was not entitled to 
the money, and that he had paid it away to the 
persons who were entitled: thereupon, a per- 
emptory order was passed, requiring him to 
bring ^e money into court, but in indulgence 
to him, a proviso was annexed, that a bond 
with security should be deemed a compliance 
with the order: this order was also disobeyed 
by the defendant, and his answer was put in, 
assigning the same reason as before for refus- 
ing to comply with it: Held, that the defendant 
was guilty of contempt in parting with the 
fund, whilst the question as to its disposition 
was pending before the court 

2. The assertion of want of title in the com- 
plainant, was a question to be decided upon 
the final hearing; the only question upon the 
order was, as to the safety of the trust fund, 
pending the litigation, so that it might be forth- 
coming when the rights of the parties were 
finally decided. 

3. As to the request in the answer to the 
second petition, that the order be suspended till 
the final hearing, it was nothing more nor less 
than an application to the court to abandon the 
measures it had taken to secure the fund, be- 
cause the defendant had determined not to 
comply with its orders. 

4. The defendant, being in contempt for dis- 
obedience to the authority of the court, was not 
entitied to be heard on any motion, nor au- 
thorized to take testimony, or to proceed in 
any other manner, until he purged himself of 
the contempt. 

o. After arrest and commitment, it was not 
admissible for the party to apply to have the at- 
tachment set aside, and the question of his 
commitment heard, on the ground that his non- 
compliance with the order of the court arose 
from his inability so to do, and not from an in- 
tention to contemn the court's authority; that 
he had been informed by his counsel that noth- 
ing would be done with the attachment till 
the following term, when the whole case would 
be settled; and that he had been busy since, in 
procuring testimony, in order to prepare the 
ease for a final hearing, and to show that the 
complainant had no right to the fund. 

6. Before the attachment was issued, oppor- 
tunity had been given him to show cause 
against it and if any such cause existed, taen 
was the time to show it. 

7. The question whether a contempt has or 
has not been committed, does not depend on the 
intention of the party, but on the act done. 

[Cited in U. S. v. Anon., 21 Fed. 772.] 
[Cited in Cartwright's Case, 114 Mass. 239.] 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by lyermisaon.] 
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8. Contempt is a conclusion of law from the 
act; and disobedience to the legitimate authori- 
ty of the court is, by law, a contempt, unless the 
party can show sufficient cause to excuse it. 

[Cited m Corbin v. Boies, 34 Fed. 699.] 

9. If the defendant was not able, at the time 
he distributed the trust fund, to replace it, m 
case the court should order it to be brought in, 
or should finally decree in favor of the com- 
plainant, the distribution he made was not only 
in contempt of the authority of the court, but a 
fraudulent attempt to defeat the just rights of 
the complainant, if the decision should be ulti- 
mately in his favor. 

10. If the matter were postponed till the time 
of the final hearing, it would not alter the case, 
as the question then to be first decided would 
still be upon the orders for the security of the 
fund; and there could be no final hearing till 
they were disposed of. 

11. If he were now actually an insolvent debt- 
or, and his property transferred to a trustee, 
appointed by the proper legal tribunal, this 
court would discharge him from the commit- 
ment for contempt, because he would be obliged, 
with his petition, to return a schedule of all 
his property; and the fact that it was all con- 
veyed to the insolvent trustee, would show, that 
it was no longer in his power to pay the money 
into court, or give the security required for its 
forthcoming, if the final decision should be 
against him. 

The defendant in this case was attached 
for contempt of court, in disobeying an order 
requiring him to bring into court, or give se- 
curity for the forthcoming of, a sum of mon- 
ey, admitted, by his answer to a, bill in eq- 
uity, to be in his hands. Heard on application 
to be discharged from the attachment. 

W. B. Prime, for complainant 
D. & J. Stewart and Wm. H. Norris, for 
defendant. 

TANEY, Circuit Justice. In the case of 
Charles C. Wartman [by his next friend, 
John C. Bullit] against Michael K. Wart- 
man, an application has been made to the 
court to discharge the respondent from the 
attachment heretofore issued against him, 
for a contempt in disobeying the order of the 
court, upon which attachment he is now im- 
prisoned. 

In deciding upon this application, it is nec- 
essary to review the proceedings prior to the 
attachment, and more especially, the orders 
of the court and the answers made to them 
by the defendant, which finally led to his 
commitment for a contempt. 

It appears that Abraham Wartman, the 
father of the present defendant, devised to 
him a large sum of money, in trust for John 
K. Wartman (another son of the said Abra- 
ham), during his lifetime, and after his death, 
in trust for such child or children as the said 
John K. Wartman might thereafter have; 
and in default of such issue, the said fund 
was to be equally divided between the chil- 
dren of the testator. The will directed that 
the fund should be invetsed by his executors, 
during the lifetime of John K. Wartman, in 
stoct or some other productive securities. 
This is the substance of the wiU and codicil 
of Abraham Wartman, so far as it is mate- 



rial to state their provisions in deciding the 
question now before the court. 

John K. Wartman, for whose benefit the 
trust was ci'eated by his father, is since dead; 
and the complainant, who is an infant, filed 
his bill, by his next friend [John C. BulUt], 
in which he alleges that he is the only child 
of John K. Wartman, and as such, entitled 
to the whole of this trust property, under the 
will of his grandfather, Abraham Wartman; 
and praying that Michael K. Wartman may 
be compelled to render an account of the 
amount in his hands, and to pay it over to the 
complainant. The bill also alleges that the 
money is unsafe in the hands of the defend- 
ant, and prays that the same may be brought 
into court, and invested in some safe and 
productive security, imder the authority of 
this court. 

The bill was filed on the 5th of January, 
1852, and the defendant answered on the 20th 
of April following. He admits that he had, 
at that time, in hjs hands, in cash, $7,544.83 
of the trust fund created for the benefit of 
John K. Wartman; he admits that he had re- 
fused to account for it with the complainant 
or his agents, or to pay it over to him, be- 
cause, as he avers, the complainant is not the 
child of John K. Wartman; he also avers 
that the said John K. Wartman died with- 
out leaving any issue, and that the trust fund 
belongs to the children of the testator, of 
whom the defendant is one. 

The district judge, having been counsel in 
the case, and the chief justice, being neces- 
sarily " absent during the whole of the April 
term, 1852, attending the supreme com*t, no or- 
der could be taken at that term, upon the appli- 
cation in the bill for an order to bring the 
money into court; and the ease was continued: 
to the next term, the parties, by consent, is- 
suing a commission to take testimony, in or- 
der to prepare the case for final hearing. At 
the beginning of the next term, that is, oa 
the 2d of November, 1852, the complainant 
filed his petition, again averring that the trust 
fund was insecure, and praying that the de- 
fendant might be ordered to bring the money 
into court, to be invested, under the direc- 
tion of the court, in some productive security, 
to await the final decision of the controversy 
then pending between the parties. Upon this 
petition, tlie court passed the usual order in 
such cases, directing the defendant to bring 
the money into court, on the 24th of that 
month, or to show cause to the contrary. 

The defendant did not bring the money in- 
to court, and assigned as his reason for not 
doing so, tliat the complainant was not the 
eon of John K. Wartman, and had no inter- 
est in the trust fund, and that the defendant 
had, therefore, felt it to be his duty to dis- 
tribute it among the persons who were en- 
titled to it, upon the death of John K. Wart- 
man without children, and having thus dis- 
posed of it, he had no longer any trust funds 
in his hands. 

Now, whether the complainant was or was- 
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not the child of John E. Wartman, is a ques- 
tion for the court to decide, upon the final 
hearing of the cause, and not for'the defend- 
ant; it is the very matter in issue. The de- 
fendant admitted that the trust fund was in 
his hands, when he filed his answer to the 
bill, and he knew that the application made 
in the bill, for an order upon him to bring the 
money into court, upon the ground that it 
was insecure in. his hands, was pending be- 
fore the court and awaiting its decision. - And 
he now ofiEers as a justification for his re- 
fusal to pay it into court, that, in his judg- 
ment, the complainant was not entitled to it, 
and that he had, therefore, paid it to those 
whom he considered entitled, regardless of 
any order the court might pass for the se- 
curity of the fund, pending the controversy. 
In other words, that he had decided the mat- 
ter in dispute for himself, and had determin- 
ed to evade and defeat any order the court 
might make for the security of the fund, by 
paying it over to others, and thus putting 
it out of the reach of the process of the court. 
The answer has, at least, the merit of frank- 
ness; but the avowal of the contempt he had 
committed, in parting with this trust fund, 
while the question as to its disposition was 
pending before the court, can hardly be re- 
ceived as a justification for his refusal to re- 
place the money. 

After such an answer, a peremptory order to 
bring the money into court, was a matter of 
course; but as it was possible, that the party 
might have acted under some error of judg- 
ment, and might be subjected to some incon- 
venience, by being compelled to replace the 
trust fund, and as the only object of the court 
was to place it in a state of safety, until 
the decision of the question in issue between 
the parties, a proviso was annexed to the or- 
der, by which it was directed that a bond, 
with security for the forthcoming of the mon- 
ey, provided the decision was finally in favor 
of the complainant, should be received as a 
compliance with the order to bring the money 
into court. It left it, therefore, optional with 
the defendant, to pay the money into court, 
or to give security for its forthcoming. The 
order was issued on the 3d of December, 1852, 
and the defendant directed to comply with it 
on or before the first day of January follow- 
ing. 

This order was also disobeyed, and an an- 
swer put in reiterating the same things that, 
he had stated in answer to the former order, 
and assigning the same reason for refusing to 
comply with it. There is one fact, however, 
stated in it, which did not appear in his form- 
er answer, that is, that in the distribution 
he made of the trust fund, he retained in his 
hands tije one-third of it (upwards of .?2,000), 
as his own share, and now declines bringing 
it into court, because he had appropriated it 
to his own use. He takes no notice what- 
ever of the alternative which the order per- 
mitted, of giving security that the trust fund 
should be forthcoming to abide the final deci- 
29FED.CAS. — ^20 



sion of the court; he does not allege that he 
is unable to give the security, and assigns no 
other reason for his disobedience of the whole 
order, but his belief that the complainant is 
not the son of John K. Wartman, and there- 
fore, not entitled to the fund. 

As regards his assertion in this answer that 
the complainant is not the son of John K. 
Wartman, it is altogether irrelevant to the 
matter in hand and out of place; that ques- 
tion is to be decided on final hearing. The 
only question upon the order was, as to the 
safety of the trust fund, pending the contro- 
versy, so that it might be forthcoming when 
the rights of the parties were finally decided 
by the court And as to the request con- 
tained in this answer, that the order be sus- 
pended until the final hearing, it is nothing 
n-ore nor less than an application to the court, 
to abandon the measures it had taken to se- 
cure the fund, because the defendant had 
determined not to comply with its orders, and 
to contemn its authority. 

It is, moreover, proper to remark, that the 
defendant, being in contempt for disobedience 
to the authority of the court, is not entitled 
to be heard on any motion, nor authorized 
to take testimony, or to proceed in any other 
nianner, until he purges himself of the con- 
tempt. This is the well-settled principle of 
chancery law, and it would be impossible for 
the court to enforce its just authority upon 
any other principle. 

The chief justice being at Washington, at- 
tending the supreme court, no order could be 
taken on this answer imtil he returned to Bal- 
timore. Immediately upon his return, the 
complainant applied for an attachment against 
the defendant, to compel his obedience; and 
the court being unwilhng to proceed to ex- ' 
treme measures, without giving the defendant 
every opportunity of purging himself of the 
contempt which he had openly committed and 
avowed, it directed notiee of the motion to be 
given to his counsel, that he might show 
cause, if any he had, why the attachment 
should not issue. His counsel appeared and 
was fully heard; his objections consisted in 
an application for delay until the final hear- 
ing, and an objection to the want ot the prop- 
er averments of citizenship in the bill so as to 
give jurisdiction to liie court. As relates to 
the application to abandon the order, it was 
altogether inadmissible, for the reasons al- 
ready stated; and as to the defect In the bill, 
it appeared, upon examining the papers in 
the case, that it had. long before been amend- 
ed, by consent of eoimsel, and the amendment 
had no doubt escaped the recollection of the 
counsel for the defendant, when the objec- 
tion was taken. 

In this state of the case, nothmg remained 
for the court, but to surrender its authority 
over this trust, or enforce obedience by an 
attachment; and an attachment was accord- 
ingly ordered, upon which the defendant was 
arrested, and committed to prison in obedi-' 
ence to the writ 
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Since his arrest and commitment to prison 
by tiie marshal,. be filed in court an applica- 
tion, stating that his non-compliance with the 
order to bring the money into court, or to 
giye security, arose from his inability to do 
either, and not from any intent to contemn the 
process of the court; that he had been in- 
formed by his counsel, that nothing would be 
done until the April term, when the whole 
case would be settled; and that he had been 
busy since in procuring testimony, in order to 
prepare the case for a final hearing, and to 
show that the complainant had jio right to the 
fund. He denies that he was wilfully guilty of 
any contempt of the court. Upon this affida- 
vit, an application has been made in his be- 
half, to set aside the attachment, upon the 
ground that the affi.davit purges him of the 
contempt, and that he has not had an oppor- 
tunity of being heard on that subject. 

As relates to the suggestion in this applica- 
tion, that the party has not had an oppor- 
tunity of being heard, to show cause against 
his commitment on this attachment, it is a 
mistake as to the fact; as has been already 
said, notice of the motion for the attachment 
was given to his counsel, who appeared and 
was fully heard; and this opportunity of be- 
ing heard before the attachment issued, was 
given by the court, because it was more favor- 
able to the defendant, and would save him 
fi-om arrest, if he had any sufla.cient cause to 
show against it; and if any such cause ex- 
isted, then was the time to have shown it. 

As regards the question, whether a contempt 
has or has not been committed, it does not de- 
pend on the intention of the pai-ty, but upon 
the act he has done. It is a conclusion of 
law from the act; disobedience' to the legiti- 
mate authority of the court, is, by law, a 
contempt, unless the party can show sufficient 
cause to excuse it. 

As regards the acts of the party in this re- 
spect, they have been already stated. After 
he had been brought into court to answer for 
a trust fund, which he admits to be in his 
hands, in cash, when he answered, and while 
an application was pending to order the fund 
to be brought into court, because it was inse- 
cure in his hands, he says that he appropri- 
ated one-third of it to his own use, and paid 
the remaining two-thirds to others, and then 
sets up this open defiance of the authority of 
the court, as an excuse for his conduct. And 
as i-egards this defence, such as it is, he does 
not offer the slightest evidence to support his 
averment, that he had ever paid away two- 
thirds of this fund to any one, nor does he, 
in his answer, undertalie to say when it was 
liaid; for aught that appears, iC the payment 
was ever made, it may have been done after 
the order was served upon him, and made for 
the very purpose oi setting up that defence. 

So too, as regards the security for the trust 
fund; he does not say that he was unable to 
have given it, either before he filed his an- 
swer, or when he distributed the trust fund. 
And if he was not able, at the time he dis- 



tributed it, to replace it, in case the court 
should order it to be brought into court, or 
should finally decree in favor of the com- 
plainant, the distribution he made was, not 
only in contempt of the authority of the court, 
but a fr-audulent attempt to defeat the just 
rights t»f the infant complainant, if the deci- 
sion should be ultimately in his favor. But 
he does not say in his affidavit that he was rm- 
able to have given the security, when he paid 
away or appropriated the trust fund. And if 
he was able then, why Is he unable nowV He 
states no losses of property or money since 
that time; he does not say that the large por- 
tion of the fund which he retained for him- 
self, has been lost, but merely that he appropri- 
ated it to his own use. If he purchased prop- 
erty with it, what has become of that prop- 
erty? Moreover, he did not, in his answer of 
the first of January, say he was unable to 
give the security, although that was an alter- 
native presented by the order; he evaded that 
part of the order, and passed over it without 
offering any excuse for not complying with it; 
nor was any difficulty on that score suggested 
when his counsel was heard in opposition to 
the attachment. It is for the first time put 
forward in his affidavit, filed on the 26th of 
March, after he was in actual custody under 
the attachment. Such an excuse comes, at 
this late hour, under very suspicious circum- 
stances, when he presents with it no schedule 
of his property, shows no losses since he paid 
away two-thirds of the trust fund, and does 
not even now offer to account for the one- 
third, which he retained in his own hands and 
appropriated to his own use. 

As to the application again repeated in this 
affidavit, to abandon the proceedings to secure 
the trust fund, and proceed to the final hear- 
ing of the case, the court has already ex- 
pressed its opinion upon a former similar ap- 
plication; and this constant reiteration tends 
only to confirm that opinion. He says that he 
was informed by his counsel, after his an- 
swer to the peremptory order to bring the 
money, into court, or to give security for its 
forthcoming, that there would be no further 
proceedings until the meeting of the court on 
the first Monday in April. But he does not 
show that he was put to any disadvantage or 
inconvenience by this mistake of his counsel. 
He was not prepared, it seems, to pay the 
money or give the security on that day, nor 
has he yet tendered either, and if there had 
been no further proceedings until the meeting 
of the court, the question would then still 
have been precisely the same that it is now, 
and was when the attachment was applied for. 
The question to be first decided would still 
have been, upon the orders for the security of 
the fimd; and there can be no final hearing, 
until they are disposed of. He states also, 
that a commission had issued, with the con- 
sent of the complainant, to take testimony 
and prepare the case for final hearing at the 
April term; but the court do not see how 
this circumstance affects the question. If the 
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complainant Tvltlidraws Ms application for pro- 
cess to secure the trust fund, that indeed 
would alter the case; but he has not done so. 
And the court would be forgetful of its duty, 
4ind surrender its whole power over trustees 
and trust property, if it failed to enforce its 
orders for the security of a trust fund, admit- 
ted to be in the hands of the trustee, when he 
answered, and deemed to be unsafe in his pos- 
session; for a final decree would be idle and 
nugatory, if, pending the litigation, a fraudu- 
lent trustee was left at liberty to waste or 
misapply the trust property, or place it beyond 
the reach of the process of the court Cer- 
tainly, .this case, as it now stands, is not one 
in which the court would be disposed to de- 
part from the ordinary course of chancery pro- 
ceeding; for upon comparing the various an- 
swers and affidavits of the defendant, the con- 
clusion seems to be irresistible, that this fund 
was partially paid away, and the residue ap- 
plied to the defendant's own use, not only in 
contempt of the authority of the court, but for 
the purpose of defrauding the infant complain- 
ant of his just rights, if the decision of the 
court should be ultimately in his favor. 

The defendant cannot exonerate himself from 
this imputation except in one of two ways. 
B^rst. By showing by satisfactory proof, at 
what time two-thirds of this fund was paid 
away, and the other third appropriated to his 
own use and how appropriated; and that at 
the time of this payment and appropriation, he 
had sufficient means to replace it, if the deci- 
sion of the court was against him, and if he 
had sufficient means at that time, how it has 
happened that he is not able to pay the money 
or secure the fund. Or, secondly. That he is 
now actually an insolvent debtor, and all of 
his property transferred to a trustee appointed 
by the proper legal tribunal, for the use of his 
creditors. 

Until one of these two things is done, the 
attachment will not be set aside, and he must 
still stand committed, 

NOTE TO THE OPINION.— I find from the 
argoiraent of counsel, that the ground upon 
wliich the release of the party by the insolvent 
law, would be sufficient to discharge him from 
the commitment for contempt, has been misun- 
derstood, and I, therefore, add this note to the 
opinion, to prevent any mistake on this point. 
He would be released in case he took the benefit 
of the insolvent law, not because his person 
would thereby be discharged from imprison- 
ment for debt, for that discharge exists under 
the constitution of the state independently of 
the insolvent law. But the court would dis- 
charge him from the commitment for contempt, 
because he would be obliged with his petition 
to return a schedule of his property; and the 
fact that it was all conveyed to the insolvent 
trustees, would show that it was no longer in 
his power to pay the money into court, or give 
the security required for its forthcoming, if 
the final decision should be against him. 
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Case nSTo. 17,211. 

In re WASHBURN. 

Es parte TWICHBLL. 

[11 N. B. R. 66.] 1 

District Court, D. lilassachusetts. 1874. 

Assignee is Bankruptcy — Ltabilitv for Rent 
— Acceptance of Lease. 

1. A filed his petition asking that the as- 
signee be required to pay the rent of certain 
premises used by the bankrupt for the pur- 
pose of storing his goods, and for other pur- 
poses, in connection with an adjoining lumber 
mill, which he hired of another party. The 
assignee, by leave of court, had carried on 
business in the mill, but he did not Imow of 
the lease of the premises in question until some 
two or three months after • his appointment, 
and as soon as applied to for the rent he de- 
nied his liability, and removed the bankrupt's 
goods from the premises. Eeid, -that the as- 
signee had never accepted the lease, and, 'in 
fact, derived no benefit from the premises. 
That no one is to be held bound to covenants 
without his own consent, and this is especially 
true, of one who acts in a representative char- 
acter. 

2. There must be some positive and unequivo- 
cal act of acceptance before tlie assignee will be 
held liable. And in the absence of a positive 
acceptance the landlord has only the bankrupt 
to look to for payment of his rent. 

[Cited in Re Ives. Case No. 7,116.] 
[Cited in Smith v. Goodman, 149 111. 81, 36 
N. E. 622.] 

The petitioners asked that the assignees 
might be required to pay them the rent of cer- 
tain premises in Causeway street, Boston. The 
evidence tended to show that the bankrupt had 
a lease of these rooms, and used them for stor- 
age, and for a blacksmith's shop, in connection 
with an adjoining lumber mill, which he hired 
of another person. By leave of court, the as- 
signees had carried on business in the miU. 
They did not know of the lease of the black- 
smith's shop until some two or three months 
after their appointment, and then, being ap- 
plied to by the petitioners they denied then: lia- 
bility and removed the bankrupt's goods. 
There was a sub-tenant of one room, but the 
assignees had not received any rent from him. 

D. F. Crane, for petitioners. 
B. L. :ai. Tower, for assignees. 

LOWELL, District Judge. I regret to be 
obliged to deny the petition. The evidence has 
failed to convince me that the assignees of 
Washburn accepted the lease, or that they in 
fact derived any ^besnefit from the premises. 
The law on this subject Is not in a veiy satis- 
factory state, and might be regulated to advan- 
tage by statute. Assignees in bankruptcy do 
not by accepting the trust become assignees 
of a lease or term belonging to the bankrupt. 
BourdiUon v. Dalton, 1 Esp. 233; Hendricks 
V. Judah, 2 Caines, 2o; Turner v. Richardson, 
7 East, 335; Hoyt v. Stoddard, 2 Allen, 442. 
No one is to be held bound to covenants with- 
out his own consent, and this is especially true 
of one who acts in a representative chai-acter. 
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In ascertaining what acts or eircumstauces 
shall prove consent, the hardship of particular 
cases on the one side or the other wiU be found 
to have had much influence on the decision, but 
upon the whole, the law has become settled, 
that there must be some positive and tmequiv- 
ocal act of acceptance before the assignee will 
be held liable. Goodwin v. Noble, 8 El. & Bl. 
585. Begmning with a ease in which the 
goods of the bankrupt were left on the demised 
premises for more than twelve months, but 
with a distinct notice to the landlord that the 
term was not accepted by the assignees 
(Wheeler v. Bramah, 3 Gamp, 340), it has been 
held that offering the lease for sale, and even 
making use of the premises to sell the goods 
was not such a binding act. Turner v. Rich- 
ardson, 7 East, 385; Hastings v. Wilson, Holt, 
290; Jom-neay v. Brackley, 1 Hilt. 447; How 
V. Kennett, 3 Adol. & B. 659. Nor was the 
release of a sub-tenant. No mere neglect has 
ever been held an acceptance unless after no- 
tice from the landlord that it will be so con- 
strued. The statute of 49 Geo. in. gave the 
landlord the right to apply to the lord chancel- 
lor to order the assignees to accept or reject the 
lease, and this law has been continued and en- 
larged from time to time. I notice this statute 
for the purpose* of saying, that in my opinioii, 
our court of bankniptcy would probably have a 
similar power without an express statute; the 
assignees being officers of the court, and there 
being an ample equitable jurisdiction. In the 
meantime, however, the term remains in the 
bankrupt, and if the rent is not paid when it 
accrues the remedies given by law or reserved 
by the lease may be availed of; and if the as- 
signees interfere it must be either because they 
have accepted the lease and are bound to pay 
the rent, or that a reasonable time has not 
elapsed since their appointment in which to de- 
cide to take, or renounce, and in the latter case 
the whole matter would be within the control 
of the court I suppose the matter 6 arranged 
In most eases by compromise; but in the ab- 
sence of that, it is necessary that the landlord 
should take some step in the matter, because 
mere neglect by the assignee is of no import- 
ance, and in the 'absence of a positive accept- 
ance, the landlord has only the banlorupt to 
look to. In this ease nothing was done and 
the premises remained closed; and it turns 
out that the assignees, in point of fact, were 
not aware that there was a lease. As soon 
as they were called on they rejected the lease, 
and much more promptly fhan has been done 
in many of the decided cases. It is not, how- 
over, a question of promptness but of actual 
acceptance, and there is no evidence of that. 
There are many recent cases in which it is 
briefly said by learned judges that the as- 
signees must pay for premises which they 
use, and I do not wish to be imderstood as 
impugning the correctness of those decisions. 
The court acting under its equitable powers 
ought to apply that rule in every case in which 
no absolute legal difficulty interposes. But 
here the evidence is that the assignees did not 



knowingly use the premises, and did not re- 
ceive any benefit from them; and the neglect 
to act must work against the landlord from 
his legal relation to the parties. K he had 
undertaken to pursue his remedies, there dm 
be no doubt that the assignees would have 
disclaimed earlier; and his loss would have 
been only such as is unavoidable in all eases of 
bankruptcy. Petition dismissed. 



Case ITo. 17,312. 

WASHBTTRN v. ARTISANS' INS. CO. 

SAME V. PENNSYLVANIA INS. CO. 

[27 Pittsb. Leg. J. (10 N. S.) 55; 12 Chi. Leg. 

News, 82; 9 Ins. Law J. 68; 14 Am. Law 

Eev. 85; 25 Int. Rev. Ree. 378.] i 

'Circuit Court, W. D. Pennsylvania. Nov. 10, 

1879. 

FniE ISS0KA.XCE — Construction of Policy — Es- 
PLosioji ON Premises — Esoepted Risk. 

The policy of insurance in suit contained the 
following exceptions: "XI. Not Liable for. — 
This company shall not be liable for loss in case 
of fire happening by any insurrection, invasion, 
foreign enemy, civil commotion, riot, or any 
military or usurped power; nor for damage 
by lightning (unless fire ensues, and then for 
the loss or damage by fire only, which shall be 
determined by the value of the damaged prop- 
! erty after the casualty by lightning); or ex- 
plosions of any kind whatever within the 
premises." The weight of the testimony was 
I that a destructive fire had broken out on the 
[ premises insured, and continued to burn for 
i from five to eight minutes when an explosion 
i occurred, almost immediately followed by a sec- 
! ond explosion, which caused, with the fire, the 
I total destruction of the premises. Found,oby 
the circuit judge (trial by jury being waived), 
I as matter of fact, that a destructive fire pre- 
ceded the explosions and caused them; and 
held, 1st, that the fire being the proximate cause 
of the loss, the case is not within the excep- 
tion contained in the policy, that it is immaterial 
that the destruction of the insured premises at- 
tacked by fire was' accelerated or rendered more 
complete by the explosions, and that it is only 
in a case where an explosion originally pro- 
duces the loss, or there is mere ignition of ex- 
plosive matter and a destructive fire ensues, that 
the exception applies. 
[Cited in Washburn v. iMiami Valley Ins. Co., 
2 Fed. 639.J 

[These were actions at law by G. C. Wash- 
burn against the Artisans' Insurance Company 
and the Pennsylvania Insurance Company.] 

R. B. Camahan, for plaintiffi. 
Malcolm BJaj and Thos. O. Lazear, for de- 
fendants. 

McKENNAN, Circuit Judge. In this ease 
the parties in writing stipulated to dispense 
with a jury and that, therefore, the facts 
should be found by the court. The suit was 
brought upon a policy of insurance against 
loss by fire, and the following facts are foimd 
as the result of the' preponderance of the vo- 
luminous evidence in de case: 1. On the 15th 
of February, 1877, the defendant issued a pol- 
icy of insurance to the plaintifC, by which It 

1 [4 Am. Law Rev. 85, contains only a partial 
report] 
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agreed to insure the building known as Wash- 
burn Mill A. in the sum of $850, and the ma- 
chinery therein in the sum of $1700 for one 
year. 2. This policy was Tenewed and extend- 
ed for one year from the loth of Februaiy, 
1S78. 3. On the 2d of Jlay, 1878, the prop- 
erty described in the policy was totally de- 
stroyed, and proofs of loss were duly furnished 
by the plaintiff to the defendant. 4. The pri- 
maiy cause of the loss was a destructive fire 
which commujiicated with some explosive 
matter in the mill, a disastrous explosion en- 
sued, and thus the entire premises were de- 
stroyed and consumed. 5. About the time 
and before the renewal of the policy in contro- 
versy, the plaintiff, by his agent, represented 
to the defendant, that no greater rate of pre- 
mium than S per cent, would be paid for in- 
surance of the same property during the year 
1878, upon policies thereafter negotiated, and 
upon the faith of this assurance, the defend- 
ant renewed its policy. 6. No higher rate of 
premium than 3 per cent, was paid or agreed 
to be paid by the plaintifE after the renewal of 
the policy in suit, to any other company for 
insurance of the premises covered by the de- 
fendant's policy. 

This special finding of facts necessarily leads 
to a general finding in favor of the plaintiff 
for the whole amount of his claim and inter- 
est from July 26th, 1878. This Is liquidated 
at twenty-seven hundred and forty-seven dol- 
lai:s and sixty-tlu'ee cents, as of date November 
10th, 1879, for which judgment will be en- 
tered. The decisive question in this case is 
one of fact, and, if a jury had found it in fa- 
vor of the plaintiff, they must have rendered 
a verdict for him. Was the loss caused by a 
destructive fire, or by an explosion within the 
insured premises? I have affirmed the first 
hypothesis, as supported by the weight of the 
evidence; but, in view of the effect of the 
explosion which occurred, it remains to con- 
sider whether the loss is within the exception 
In the policy. That the magnitude of the fire 
was rapidly increased, and hence the destruc- 
tion of the premises was promoted and accel- 
erated, by the explosion, is incontrovertible. 
The policy embraces all loss caused by fire, 
and, in this respect, the exception does not 
limit its scope. Both the body of the policy 
and the exception have reference to original or 
proximate causation, and to all the resulting 
consequences. It is only then in a case where 
an exploaon originally produces the loss, or 
there is mere ignition of explosive matter and 
a destructive fire ensues, that the exception ap- 
plies. But where an insured structure is at- 
tacked by fire, in the progress of which the 
Ignition of an explosive substance is involved, 
and its destruction is thereby accelerated, or 
rendered more complete, the loss is just as 
much attributable to fire as if the result had 
been effected by unaided, gradual combustion. 
This is the import of the policy, and, as the 
explosion is found to have been a consequence 
of the fire, the liability of the insurer is un- 
qualified by the exception. 



Case "No. 17,318. 

WASHBURN V. OASS COUNTY. 

[3 Dill. 251.] 1 

Circuit Court, W. D. Missouri. 1875. 

Consolidation- of Railway Companies— Validitz 
— Bona Fide Purchaser of Bonds. 

1. Railroad company A was organized for 
the purpose of eventually consolidating, under 
a law of the state authorizing it, with com- 
pany B. A township, under a statute giving 
the power, voted to issue bonds to pay for stock 
in company A, and it was accordin^y subscrib- 
ed. Afterwards companies A and B were con- 
solidated and the bonds before voted were is- 
sued to the consolidated company and recited a 
due and legal consolidation. A defense to the 
bonds was made on the ground that the con- 
solidation was void; held in favor of a bona 
fide holder of bonds for value without notice o± 
the facts which it was insisted rendered the 
consolidation illegal, that th.e defense was un- 
availing; the case being considered to fall with- 
in the orinciple of iNugent v. Supervisors, 19 
Wall. [86 U. S.] 241. 

2. It seems that the Missouri railway con- 
solidation act of March 24th, 1870 (1 Wag. St; 
314), does not require, as a condition of a legal 
consolidation, that both of the constituent com- 
panies should own roads completed in whole or 
in part. 

Action [by WiUiam B. Washburn] on bonds. 
The material facts are as follows: On the 19th 
day of July, 1870, a petition, signed by twen- 
ty-five tax-payei-s and residents of the mu- 
nicipal township of Polk, in Oass county, 
was presented to the county court of that 
county, setting forth the desire of the peti- 
tioners to vote a township subscription of 
$15,000 to the capital stock of the Pleasant 
Hill Division of the Lexington, Ohillicothe & 
Gulf Railroad Company, and requesting the 
court to order an election to determine if 
such subscription should be made, upon cer- 
tain terms narued, among others, that the 
subscription should be payable in bonds. On 
the same day the petition was granted, and 
the election ordered to be held on the 30th 
day of August, 1870. On the 16th day of the 
next month (September) due proof having 
been made to the court that the election had 
been held and that two-thirds of the qualified 
voters of the township, voting thereat, had 
voted in favor of the subscription, it was 
accordingly made upon the terms prescribed. 
The Pleasant Hill Division of the Lexington, 
Ohillicothe & Gulf Company, was a corpora- 
tion created under the general incorporation 
act of Missouri, and was created, as appears 
by its articles of association, for the purpose, 
among others, of consolidating with, and be- 
coming a part of, a certain other company, 
similarly created; and known as the Lex- 
ington, Ohillicothe & Gulf Railroad Company. 
One of its proposed termini was to be such 
point in the south line of Cass county as 
would enable it most conveniently to intersect 
and consolidate with the latter company. On 
the 4th day of October, 1870, this consolida- 
tion was duly effected, both companies having 
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previously signified their acceptance of the 
general law relating to consolidation of rail- 
roads in the manner required thereby. The 
new or consolidated company took the name 
of the Lexington, Lake & Gulf Railroad 
Company, and by the terms agreed upon, be- 
came possessed of and entitled to aU the 
powers, rights, franchises, privileges, assets, 
subscriptions, bonds, moneys and properties 
whatever of each of the constituent compa- 
nies. On the 2d of Jlay, 1871, the county 
court, by an order reciting all tiie steps pre- 
viously taken by the court, the vote of the 
people, the object of the incorporation of the 
Pleasant Hill Division, and the fact of the 
consolidation, and also that the terms of the 
subscription had been faithfully complied 
with, directed that the bonds authorized by 
the vote of August 30th, be delivered to the 
Lexington, Lake & Gulf CJompany, at the 
same time acknowledging the receipt of cer- 
tificates of full paid stock in that company to 
the proper amount. These bonds were ac- 
cordingly issued, and contain the following 
recitals: "This bond being issued under and 
pursuant to an order of the county court of 
Cass county, by virtue of an act of the gen- 
eral assembly of the state of Missouri, ap- 
proved March 23d, 1868, entitled 'An act to 
facilitate the construction of railroads in the 
state of Missouri,' and authorized by a vote 
of the people, taken August 30th, 1870, as re- 
quired by law, upon the proposition to sub- 
scribe $15,000 to the capital stock of the 
Pleasant Hill Division of the Lexington, 
Chiliicothe & Gulf liailroad Company, and 
which said railroad company last aforesaid, 
and the former Lexington, Chiliicothe & 
Gulf Railroad Company, were on the 4th day 
of October, 1870, consolidated as required by 
law into one company, under the name of the 
Lexington, Lake & Gulf Railroad Company, 
and which said last named railroad company, 
as provided by law, and under said consoli- 
dation thereof, possesses all the powers, 
rights and privileges, and owns and controls 
all the assets, subscriptions, bonds, moneys 
and propfTties whatever of the two said sev- 
eral companies forming said consolidation, or 
either of them." On the 4th day of October, 
1870 (the date of consolidation) no work had 
been done by the Pleasant Hill Division on 
the line. Afterwards the Lexington, Lake 
& Gulf Company graded and bridged a por- 
tion of it, but no part was ever completed. 
The relative positions of the consolidated and 
the two constituent roads were shown by a 
map, which constituted part of the agreed 
case. The coupons sued on are from the 
bonds issued as above shown; and the plain- 
tiff is a holder of them for value, and with- 
out notice of any irregularity or illegality at- 
tending their issue, if any in fact exists, ex- 
cept such as result? from operation of law 
from the facts hereinbefore stated. 

The act (?f legislature of March 24th, 1870 
(1 Wag. St. 314), in respect to the consolida- 
tion of railways, is as follows: "Any two or 



more railroad companies in this state exist- 
ing under either general or special laws, and 
owning railroads constructed wholly or in 
part, which when completed and connected, 
will form in the whole or in the main, one 
continuous line of railroad, are hereby au- 
thorized to consolidate in the whole or in the 
main, and form one company, owning and 
controlling such continuous line Of road, with 
all the powers, rights, privileges and im- 
munities, and subject to all the obligations 
and liabilities to the state, or otherwise, which 
belonged to or rested upon either of the com- 
panies making such consolidation. In order 
to accomplish such consolidation the com- 
panies interested may enter into contract, fix- 
ing the terms and conditions thereof, which 
shall first be ratified and approved by a ma- 
jority in interest of all the stock held in each 
company or road proposing to consolidate, at 
a meeting of the stockholders, regularly call- 
ed for the pm*pose; or by the approval in 
writing of the persons or parties holding and 
representing a majority of such stock. A 
certified copy of such articles of agreement, 
witli the corporate name to be assumed by 
the new company, shall be filed with the 
secretary of the state, when the consolida- 
tion shall be considered duly consummated; 
and a certified copy from the ofiice of secre- 
tary of state shall be deemed conclusive evi- 
dence thereof. The board of directors of the 
several companies may then proceed to car- 
ry out such contract according to its pro- 
visions, calling in the certificates of stock 
outstanding, in tlie several companies or 
roads, and issuing certificates of stock in the 
new consolidated company under such cor- 
porate name as may bave been adopted; pro- 
vided, however, that the foregoing provisions 
of this section shall not be construed to au- 
thorize the consolidation of any railroad 
companies or roads, except when by such con- 
solidation a continuous line of road is se- 
cured, running in the whole, or in the main, 
in the same general direction, and provided, it 
shall not be lawful for said road to consoli- 
date in the whole, or in part, when by so do- 
ing it will deprive the public of the benefit of 
competition between said roads; and in case 
any such railroads shall consolidate or at- 
tempt to consolidate their roads contrary to 
the provisions of this act, such consolidation 
shall be void, and any person or party ag- 
grieved, whether stockholders or not, may 
bring action against them in the circuit court 
of any county through which said road may 
pass, which court shall have jurisdiction in 
the ease, and power to restrain by injunction 
or otherwise; and in case any railroad In 
this state shall hereafter intersect any such 
consolidated road, said road or roads shall 
have the right to run their freight cars, with- 
out breaking bulk, uponsaid consolidated road, 
and such consolidated road shall transact the 
business of said intersecting or connecting road 
or roads on fair and reasonable terms, and the 
same may be enforced by appropriate legisla- 
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tion. Before any railroad company sball con- 
solidate their roads under tlie provisions of 
this act, they sball each file with the secre- 
tary of state a resolution accepting the pro- 
visions thereof, to he signed by their respec- 
tive presidents, and attested by their re- 
spective secretaries, "under the seal of their 
respective companies, which resolution shall 
have been passed by a majority vote of the 
stock of each, at a meeting of the stoeldiold- 
ers thereof to be called for the purpose of 
considering the same." 

T. K. Skinker and Davis & Smith, for 
plaintiflE. 

W. P. Hall and Gage & Ladd, for defend- 
ant. 

Before DILIiON, Circuit Judge, and KK15- 
KEh, District Judge. 

KREKEL, District Judge. The main ques- 
tion is, could the Pleasant Hill Division of the 
Lexhjgton, Chillicothe & Gulf Raih-oad Com- 
pany consolidate with the Lexington, Ohilii- 
cothe & Gulf Railroad Company without hav- 
ing a part of its road constructed, or having 
work done thereon. 

The agreed statement of facts admits that 
on the 4th day of October, 1870, the date of 
filing the articles of consolidation between the 
two roads, and assuming the name of the 
Lexington, Lake «fc Gulf Railroad, The Pleas- 
ant Hill Division of the Lexington, ChilUcothe 
it Gulf Railroad Company had constructed no 
IKirt of its said i-ailroad, in whole or in part, 
and had done no work thereon. In order to 
arrive at the intention and meaning of the 
consolidation act, it is necessary to look into 
the various- provisions of law conferring au- 
thority upon the companies concerned. 

The Pleasant Hill Division of the Lexing- 
ton, Chillicothe & Gulf Railroad Company 
was duly organized. The act of March 23d, 
1S68, provides for a submission on the peti- 
tion of twenty-five tax-payers of any munici- 
pal townsHip, setting forth their desire to sub- 
scribe to the capital stock of any railroad 
company in this state, building or proposing 
to build a railroad. 

When the twenty-five tax-payers presented 
their petition to the county com-t of Cass 
county, there was but one company organized 
to build a road "passing through or near said 
township of Polk" (quoting from the petition), 
and that company's articles of association in 
its second section provided that it was intend- 
ed "eventually to consolidate with and form 
a link and be a part of the main line of the 
said Lexington, Chillicothe & Gulf Raihroad." 
Without this connection it would have beefi 
a railroad beginning and ending in the open 
country. 

The subscription (voted by the necessary 
two-thirds vote) was, on the 16th day of Sep- 
tember, 1S70, made by the county court to 
the Pleasant Hill Division of the Lexington, 
Chillicothe & GuM Railroad; but it is said 
the bonds and coupons issued under it to the 



Lexington, Lake & Gulf Company (which is 
the corporate name of the consolidated com- 
pany) ai'e void, because the consolidation was 
illegal and null. 

It is contended that to make a legal eonsoli- , 
dation under the statute authorizing it, the 
company must own raih'oads constructed whol- 
ly or in part. Act March 24, 1870 (1 Wag. 
St. 314). The language of the first section of 
the act is: "Any two or more railroad com- 
panies in this state, existing under either gen- 
eral or special laws, and owning railroads 
constructed wholly or ini part, which, when 
completed and connected, will form in the - 
whole, or in the main, one continuous line of 
railroad, are hereby authorized to consolidate, 
in the whole or in the main, and form one 
company owning and controlling such contin- 
uous line." In the same section all consolida- 
tions, contrary to the act, are declared void, 
"and any person or party aggrieved, whether 
stockholder or not, may bring an action 
against them in the circuit court of any coun- 
ty through which such road may pass, which 
court shall have jurisdiction in the case an'd 
power to restrain by hajunction or otherwise." 

The question is, what is meant by the lan- 
guage, "owning railroads constructed wholly 
or in part"— must both roads be wholly or in 
part constructed? Loolcing to the object had 
in view in authorizing consolidation of roads 
wholly or in part constructed, the inference is, 
that the buildmg and construction of roads 
were thereby to be advanced, and such con- 
struction should be given to the act as to ac- 
comphsh this so far as the language used will 
reasonably permit. 

A railroad company duly organized, and hav- 
ing private and corporate stock subscribed to 
it, Jnaj, imi3er the language quoted, be said to be 
owning a railroad, and indeed would seem to 
own it, unless the words are construed to mean 
work done on the road, in grading, bridging, 
etc. But it is not necessary to give the con- 
struction here hidicated, for as one of the con- 
solidated roads, namely, the Lexington, Chilli- 
cothe & Gulf Road, was imder actual con- 
struction at the time of consolidation, the law 
is fully complied with, unless both companies 
must own roads constructed wholly or in part. 

The views as to the proper construction of 
the consolidation act here indicated, gain 
strength from the provisions of the act of 
March 23d, 1868, which authorizes subscrip- 
tions to capital stock to companies "building or 
proposhig to build a railroad." Under this 
act, the vote and subscription were authorized, 
and that to a company whose declared purpose 
was to eventually make the very consolidation 
under consideration. Unless the consolidation 
was void, there can be no question but that the 
new company succeeded to all the rights of 
each of the companies consolidated, and that 
the issuing of the bonds to such consohdated 
company to pay a subscription to one of them 
—the Pleasant Hill Division— was lawful. 

The question whether each of the consolidat- 
ed companies "owned railroads constructed 
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wholly or in part," so far as this is a question 
of fact, was a fact peculiarly within the knowl- 
edge of the county court, and to the existence 
of which it certified by the recital in the bond, 
that the consolidation was in due form of the 
law. Even if such recital did not estop the de- 
fendant from denying it, an innocent purchaser 
of the bonds, for value, is not affected by its 
falsity, if false it was. 

The question, whether the legal existence of 
a corporation, in the exercise of corporate 
functions as this consolidated company was, 
when building a part of the Pleasant Hill Divi- 
sion, after consolidation, as admitted ui the 
agreed statement of facts, can be taken ad- 
vantage of collaterally, is one which seems, 
on authority, to be against the defendant. It 
must have been so viewed by the legislature, 
for they provided a remedy without invoking 
the aid or awaiting the action of the state by 
declaring all consolidation contrary to the act 
void, and that "any person or party aggi'ieved, 
either stoddiolder or not, may bring an action 
against them in the circuit court of any county 
through which such road may pass, which court 
shall have jurisdiction in the ease, and power 
to restrain by injunction or otherwise." 

There is some force in the position taken by 
the plaintiff, that if the consolidation was void 
in this case, the original subscription to the 
Pleasant Hill Division of the Lexington, Chilli- 
cothe & Gulf Railroad being imquestionably 
valid, these bonds may be held good under that 
subscription and in payment thereof- 

Be this however, as it may, the plaintiff has 
declared on the bonds of the consolidated com- 
pany and by that it must stand. With no de- 
cisions of the supreme court expounding the 
above mentioned consolidation act, such a con- 
struction has been given to it as in my view 
best harmonizes with the law, and the design 
of the legislature in enacting it. 

The objections as to conditions of consolida- 
tion in other respects can have no application 
here, for it is obvious that a road, such as the 
Pleasant Hill Division, with no means to con- 
nect, would without consolidation be utterly 
useless and worthless. So well was this un- 
derstood that "eventual consolidation" was 
provided for in the articles of association. The 
case is with the plaintiff. 

DILLON, Circuit Judge. I concur in the re- | 
suit of the foregoing opinion and in the main 
in the views therein advanced. 
' The leading elements in the case are that the 
bonds are negotiable, were issued by the prop- 
er officers, and the plaintiff is a bona fide 
holder for value without any notice of the facts 
now ruled on as a defense, except so far as 
he is bound in law to take notice thereof. 

The vote was duly had in favor of the Pleas- 
ant Hill Division, a distinct corporation, and 
whose articles in express terms provided for a 
consolidation with the very company with 
which it afterwards consolidated. The sub- 
scription was made to the stock of the com- 
pany voted for; but afterwards and before 
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the bonds in suit were issued, the contemplated 
consolidation was effected by the concurrent 
action of the stockholders of the two constitu- 
ent companies, and a new company formed. 
All the steps required by law to effect this 
consoh'dation were taken, and the bonds were 
issued, as by the statute they were required 
to be, to the new company. See, also, Nugent 
V. Supervisors, 19 Wall. [86 U. S.] 241. 

But it is said that this consolidation is void, 
and hence the bonds were illegally issued. It 
is to be remarked, however, that the validity 
of the organization of the new company has 
never been questioned by a'ny stockholder, nor 
by the state. I do not consider it to be neces- 
sary in this case to determme whether on the 
facts agreed a stockholder or the state could 
successfully question the validity of the con- 
solidation on the ground that one of the com- 
panies, although possessing capital stock paid 
in and subscribed, had in point of fact no part 
of its road actually constructed. 

It is not claimed that the plaintiff had actual 
notice of this fact when he purchased the 
bonds; and the bonds in express terms recite 
that the consolidation was made as required 
by law. Upon this recital as respects facts 
in pais, the purchaser of the bonds had a right 
to rely; and in the face of this recital, the 
plaintiff was not bound to inquire whether 
each of the two constituent companies had all 
or some part of its road actually completed, 
nor whether the roads when completed would 
form a continuous line, even if each of these 
facts was an essential condition of a consoli- 
dation de jure. 

This case is substantially witlun the doctrine 
of Nugent v. Supervisors, above cited, and dif- 
fers from Harshman v. Bates County [Case 
No. 6,148], where the subscription was made 
after the consolidation, and where there was 
no authority in the charter of the company 
voted for to consolidate with another company. 
Judgment for plaintiff. 

Other cases against Oass county: Kennard v. 
Cass County [Id. 7,697] ; Jordan v. Cass Couuty, 
[Id. 7,517], 
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WASHBURN et al. v. GOULD. 

[3 Story, 122j 2 Robb. Pat Cas. 206; 1 West 
7 Law Rep. 276.] i 

May Term, 



Law J. 465; 
Circuit Court, D 



Massachusetts. 
1844. 

Patent for Investiox — Isterpuetatfon — Issue 
OP Letters — "Who Entitled — Right to Use — 

ISFRINGEMEXT SUIT BY GrANTBE — INJUNCTION — 

Damages. 

1. The extension of a patent may be granted 
to an administrator. 

2. Whoever finally perfects a machine, and 
renders it capable of useful operation, is enti- 
tled to a patent, although others may have had 
the idea, and made experiments towards putting 
it into practice, and although all of thp com- 

1 [Reported by William W. Story, Esq. 1 
West. Law J. 465, and 7 Law Rep. 276, contain 
only partial reports.] 
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poncnt parts may have been known under a 
different combination, or used for a different 
purpose. 
[Cited in Allen t. Bhmt, Case No. 217; Dietz 
T. Wade, Id. 3,903; White v. Allen, Id. 
17,535; Smith t. Mercer, Id. 13,078; Aga- 
wam Woolen Co. v. Jordan, 7 Wall. (74 U. 
S.) 602; Seymour v. Osborne, 11 Wall. (78 
U. S.) 552; Albright v. Celluloid Harness 
Trim. Co., Case No. 147; Union Paper- 
Bag Mach. Co. V. Pultz & Walkley Co., 
Id. 14,392; Judson v. Bradford, Id. 7,564; 
Smith V. Downing, Id. 13,036; American 
Bell Tel. Co. v. American Gush. Tel. Co., 
35 Fed. 739.] 

3. Drawings, not referred to in the specifica- 
tion of a patent, may be treated as part of the 
specification, and used to explain and enlarge 
it. 

[Cited in Emerson t. Hogg, Case No. 4,440.] 

4. A new trial will not be granted for sur- 
prise on account of new evidence, w^henever, by 
reasonable diligence, it could have been previ- 
ously obtained. 

5. The meaning of technical words of art in 
commerce and manufactures, used in a patent, 
as well as the surrounding circumstances, wnicn 
mnv inatoriaily affpct their meaning, are to be 
interpreted by the jury. 

[Cited in brief in Wilstach v. Hawkins, 14 
Ind. 550.] 

" 6. Every instrument is to be interpreted by a 
consideration of all its provisions, and its obvi- 
ous design is not to be controlled by the precise 
force of single words. 
[Cited in brief in Lowell v. Allen, 96 Mass. 
134. Cited in Omohundro v. Omohundro, 

21 Grat. 633.] 

7. Where a grant was made of a fight to con- 
struct and use fifty machines within certain lo- 
calities, reserving to the grantor the right to 
<;onstruct, and to hcense others to construct, 
but not to use them therein, it was 7idd, that 
the grant was of an exclusive right under the 
statute of 183G in regard to patents, and that 
suits were to be brought in the name of the 
assignees, even though agreed to be at the ex- 
pense of the grantor. 

[Cited in Wilson v. Housseau, Case No. 17,- 
832; Woodworth v. Rogers, Id. 18,018; 
Birdsall v. Perego, Id. 1,435. Cited in dis- 
senting opinion in Adams v. Burks, 17 Wall. 
(84 U. S.) 458. Cited in Nellis v. Pennock 
Manuf'g Co.. 13 Fed. 453; Herman v. 
Herman, 29 Fed. 93.] 

8. Where a patent has been granted, and 
there has been an exclusive possession of some 
duration under a patent, an iniunction will be 
granted, without obliging the patentee previ- 
ously to establish the validity of his patent by 
an action at law. But it is otherwise, if the 
patent be recent, and the injunction be resist- 
ed on the ground, that the patent ought not 
to have been granted; or is imperfectly stated in 
the specification. 

[Cited in Smith v. Mercer, Case No. 13,078; 
Foster v. Moore, Id. 4,978; Howe v. Wil- 
liams, Id. 6,778.] 

9. The patent in the present case was, upon 
the true interpretation of the specification, a 
patent for an improved machine. 

[10. The patentee is prima facie the inventor 
of that for which the letters patent were grant- 
ed him.] 

[Cited in Hill v. Dunklee, Case No. 6,489; 
American Bell Tel. Co. v. People's Tel. Co., 

22 Fed. 313: Cantrell v. WaUick, 117 U. 
S. 096, 6 Sup. Ot. 974.] 

[11. The rule of comity always observed by 
the justices of the supreme court in cases which 
admitted of being carried before the whole 
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court was to conform to the opinions of each 
other, if any had been given.] 
[Cited ill Many v. Sizer, Case No. 9,057; 

Goodyear Dent. Vul. Co. v. Willis, Id. 5,- 

603; Kumford Chem. Works v. Hecker, Id. 

12,133; Wells v. Oregon By. & Nav. Co., 

15 Fed. 570.] 

[12, The actual damages sustained include 
all necessary and proper expenses in protecting 
one's violated rights. Though they should not 
include "smart money," or what is proper 
merely for example, they may well embrace 
everything really suffered by the wrong.] 

[Cited in Aiken v. Bemis, Case No. 109; Al- 
len v. Blunt, Id.. 217.] 

This was an action on the case [by William 
Washburn and otliers against James Gould] for 
the infringement of a patent right for "a new 
and useful improvement in the method of plan- 
ing, tonguing, grooving, and cutting into moxild- 
ings, or either, plank, boards, or any other ma- 
terial, and for reducing the same to an equal 
width and thickness; and also for facing and 
dressing brick, and cutting moiddings, or facing 
metaUIc, mineral or other substances," and de- 
sci'ibed in the schedule annexed to the letters 
patent, and forming a part thereof, in the fol- 
lowing words: 

"The plank, boards or other material, being 
reduced to a width by^drcular saws, or friction 
wheels, as the case may be, is then placed on 
a carriage resthig on a platform, with a rotary 
cutting wheel in the centre, either horizontal or 
vertical. The heads, or circular plates, fixed 
to an axis, may have one of the heads movable 
to accommodate any length of" knife required. 
The knives fitted to the heads with screws or 
bolts, or the knives or cutters for mouldhig, 
fitted by screws or bolts to logs connecting the 
heads of the cylinder, and forming with, the 
edges of the knives or cutters a cylinder. The 
knives may be placed in a line with the axis of 
the cylinder or diagonally. The plank, or 
other material resting on the carriage, may be 
set so as to reduce it to any thickness required, 
and the carriage moving by a rack and pinion, 
or rollers, or any lateral motion, to the edge 
of the knives or cutters on the peripheiy of the 
cylinder or wheels, reduces it to any given 
thickness. After passing the planing and re- 
ducing wheel, it then approaches, if required, 
two revolving cutter wheels, one for cutting the 
groove, and the other for cutting the rabbets, 
that form the tongue. One wheel is placed di- 
rectly over the other, and the lateral motion 
moving the plank, or other material, between 
the grooving and rabbeting wheels, so that 
one edge has a groove cut the whole length, 
and the other edge a rabbet cut on each side, 
leaving a tongue to match the groove. The 
grooving wheel is a circular plate, fixed on an 
axis, with a number of cutters attached to it 
to project beyond the periphery of the plate, 
so that, when put in motion, it will perform 
a deep cut or groove, parallel with the face 
of the plank or other material. The rabbet- 
ing wheel also of similar form, having a num- 
ber of cutters on each side of the plate, pro- 
jecting, like those on the grooving wheel, cuts 
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the rabbet on eaeb side of the edge of the 
plaiili, and leaves tlie tongue or match for the 
groove. By placing the planing wheel axis 
and cutter knives vertical, the same wheel 
will plane two planks, or other material in 
the same time of one, by moving the plank 
or other material opposite ways, and parallel 
with each other, against the periphery of the 
planing or moulding wheel. The groove and 
tongue may be cut In the plank or other ma- 
terial, at the same time, by adding a grooving 
and rabbeting wheel. Said "William Wood- 
worth does not claim the invention of circular 
saws or cutter wheels, knowing they have 
long been in use, but he claims as his inven- 
tion the improvement and application of cut- 
ting or planing wheels to planing boards, 
plank, timber or other material; also his im- 
proved method of cutters for grooving, and 
tonguing, and cutting mouldings on wood, 
stone, iron, metal, or other material, and also 
for facing and dressing brick, as all the 
wheels may be used single, and separately, 
for moulding, or any other purpose before in- 
dicated. He also claims as his improved 
method the application of circular saws for 
reducing floor plank and other materials to a 
width. g 

"Dated Troy, Dec. 4th, 1828. 

"William Woodworth. 

"Witnesses: Henry Everts, 
"D. S. Gleason." 

The original patentee was William Wood- 
Vi^orth, to whom the aforesaid letters patent 
were granted on the 27th day of December, 
1828, and who died on the 9th day of Febru- 
ary, 1839. On the 14th day of February, 1839, 
administration of the goods and estate of the 
said William Woodworth was granted in the 
state of New York, to his son, William W. 
Woodworth, who subsequently, on the 16th 
day of November, 1842, obtained a renewal 
and extension of the said letters patent for 
the additional term of seven years from the 
expiration thereof. On the 2d day of Janu- 
arj', 1843, the said administrator disclaimed 
so much of the claim in the said letters patent 
as embraced the application of circular saws 
to reduce floor plank and other materials to a 
width; and afterwards, on the 2d day of Jan- 
uaiy, 1843, he granted to William Washburn 
and Charles W. Brown, the present plaintiffs, 
certain rigiits, to use the said patent, by the 
following deed, which was duly recorded in 
the patent office: "This indenture of three 
parts, made and concluded on the second day 
of January, in the year eighteen hundred and 
forty-three, by and between William W. Wood- 
worth of the town of Hyde Park, of the coun- 
ty of Dutchess, and state of New York, Esq. 
as he is administrator of the goods and estate, 
which were of William Woodworth, herein- 
after mentioned, deceased, of the first part, 
William Washburn, and Charles W. Brown, 
both of Boston, in the county of Suffolk, and 
state of Massachusetts, carpenters, of the sec- 
ond part, and James G. Wilson, of the city, 



county and state of New York, gentleman, of 
the third part, witnesseth: That whereas let- 
ters patent bearing date on the twenty-sev- 
enth day of December, in the year eighteen 
hundred and twenty-eight, were granted to- 
William Woodworth, now deceased, by the 
United States of America, for an improve- 
ment in the method of tonguing, grooving, 
and cutting into mouldings, or either plank,, 
boards, and other materials, and for reducing 
the same to an equal width and thickness, and 
also for facing and dressing brick, and cutting 
mouldings on, or facing metallic, mineral, or 
other substances. And whereas the term for 
which the said letters patent were granted^ 
did expire by the limitation contained there- 
in, on the twenty-seventh day of December 
now last past, and before the expiration of 
the said term such proceedings were had,. 
that, pursuant to the act of congress in such, 
case made and provided, the said letters pat- 
ent were renewed and extended for the fur- 
ther period of seven years from and after the 
expiration of the said first term, the certifi- 
cate of renewal whereof bearing date on the 
sixteenth day of November, being granted un- 
to the party of the first part, one of the heirs, 
and the administrator of the said William 
Woodworth, deceased; and whereas the par- 
ties of the second part have paid to the party 
of the first part the sum of five hundred dol- 
lars, and have given to the party of the first 
part their negotiable promissory notes, bear- 
ing even date with these presents, one for the- 
sum of one thousand dollars, payable in nine- 
ty days from the date thereof; one for the 
same sum, payable in six months fi'om the 
date thereof; one for the same sum, and pay- 
able in twelve months from the date thereof r 
one for the same sum and payable in eighteen 
months fi'om the date thereof; one for the 
same sum, and payable in two years from 
the date thereof; one for the same sum and 
payable in thirty months from the date there- 
of; and the last for the sum of five hundred 
dollars, payable in three years from the date 
thereof, and all the said seven promissory 
notes bearing interest from their date. And 
whereas, in consideration of the said money 
and notes, the party of the first pai-t hath, 
agreed to license and empower the parties of 
the second part to construct and use, and to- 
license others to constnict and use fifty of the 
said patented machines, within the counties of 
Suffolk and Norfolk, and in the towns of 
Oharlestown, Cambridge, West Cambridge, 
Watertown, Medford, and Maiden and Rock- 
bottom village, in the county of Middlesex, 
in the state of Massachusetts— in such man- 
ner, nevertheless, that the license and author- 
ity so granted shall stand and be as security 
unto the party of the first part, and his as- 
signs, for the payment of each and all of the 
said promissory notes. 

"Now the said parties have covenanted, 
granted, and agreed in manner following: 
First. The party of the first part does hereby 
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license and "empower the parties of tlae second 
part, and their executors and administrators, 
to construct and use fifty of the said patented 
machines within the territory aforesaid; and 
also within the same tenitory to license and 
empower other person or persons to construct 
and use one or more of the said patented ma- 
chines» during the whole period for which the 
said letters patent have heen granted; but the 
whole number of machines by the parties of 
the second part, and by all persons empow- 
ered by them, constracted and used during 
the said period in the said territory, shall not, 
at any one time, exceed the said number of 
llfty machines. And provided also, that if at 
any time or times the parties of the second 
part, or their representatives, shall make any 
default in the payment of the said promissory 
notes or either of them, it shall be lawful for 
the party of the first part, or his assigns, at 
any time while such neglect or default shall 
continue, to give notice in writing to the par- 
ties of the second part or their assigns, and 
to any person or persons, licensed and empow- 
ered by them to use the said machine, to cease 
and discontinue the use thereof; and if they 
or either of them shall fail so to do for the 
space of ten days after such notice, the parties 
of the second part hereby covenant with the 
party of the first part, and his assigns, that 
it shall be lawful for any court of equity, hav- 
ing jurisdiction of the premises, to enjoin the 
parties of the second part and their assigns, 
and all persons empowered by them as afore- 
said, from using the said machines, until the 
further order of the court; and if such neg- 
lect or default should continue for the space 
of thirty days after such notice, it shall and 
may be lawful for the party of the first part, 
or his assigns, to sell at public auction, in the 
city of Boston, after advertising the same six 
times in some newspaper printed in the said 
city, all the right, title and interest which, 
by these presents, are in any way granted un- 
to the said parties of the second part, and the 
paity of the first part, or his assigns, may bid 
at such sale, and in the names of the parties 
of the second part, or their assigns, as the case 
may require, may convey and assure the same 
to the purchaser, and thereupon all license, 
power, and authoiity of the parties of the sec- 
ond part and their assigns, and of all persons 
empowered by them shall cease, and there- 
upon it shall and may be lawful for any court 
of equity having jurisdiction of the premises, 
perpetually to enjoin the parties of the sec- 
ond part and their assigns, and all persons 
empowered by them, from constructing or 
using any of the said patented machines. 
And the proceeds of such auction sale, after 
deducting all necessary expenses, shall be ap- 
plied to the pajTnent of all such of the said 
promissory notes as then remain unpaid, with- 
out prejudice to any remedy, which the party 
of the first part or his assigns may have for 
any balance, which may remain due to him; 
but if the said proceeds' should be more than 
sufficient to pay the amounts remaining due 



on the said notes, such excess is to be paid to 
the parties of the second part, or their repre- 
sentatives or assigns. Second. The parties of 
the first part and third part covenant with 
the paities of the second part, that they will 
institute suits at law, and in equity, against 
any and all person or persons who shall in- 
fringe upon the patent aforesaid, within the 
territory aforesaid, during the period of two 
years from the date hereof, upon receiving 
notice of such infringement from the parties 
of -the second part, that they will prosecute 
the said suits at their own expense to final 
judgment with due diligence, and that, after 
deducting all the expenses of such suits, and 
a reasonable compensation for their own ex- 
penses, time and pains in prosecuting them, 
they will pay over the damages recovered 
therein unto the parties of the second part, or 
their representatives or assigns. Third. If it 
should be finally decided in either of the suits, 
commenced as aforesaid, within the said pe- 
riod of two years, by the highest court, to 
which the said parties of the first and third 
part, or the defendants in such suits shall 
carry such suit by writ of error or appeal, 
that the said extended and renewed letters 
patent are void, the parties of the second part 
shall be thereby released and discharged of 
and from the payment of all such of the said 
promissory notes as shall then remain unpaid; 
and if either of the said notes shall then be 
paid, the said party of the first part, and the 
said party of the third part, each of them, 
severally, and not jointly, covenants with the 
parties of the second part, that each of them 
will repay to the parties of the second part, 
one half of whatever sum shall have been so 
paid on the said notes, with interest from the 
several times of payment, deducting however 
a reasonable compensation for any benefits, 
profits, or advantages, which shall then have 
been received by the parties of the second 
part, under or by virtue of the license hereby 
granted. Fourth. The paities of the second 
part covenant with the parties of the first and 
thirds parts, that they will at all times, during 
the said term of two years, sufCer and per- 
mit the parties of the fii'St and third parts to 
use their names in all such suits as may be 
commenced as aforesaid, and that they will 
aid and assist the parties of the first and third 
parts in procuring the necessaiy evidence to 
sustain such suits when commenced. Fifth. 
The party of the first part covenants with the 
party of tlie second part, that he will not li- 
cense and empower any person or persons to 
use any of the aforesaid machines within the 
ten-itory before named, during the said term 
of seven years, for which the said letters pat- 
ent have been extended; but nothing herein 
contained shall be so construed as to prevent 
the party of the first part from constructing 
or licensing the construction of the said ma- 
chine to be used elsewhere than in the terri- 
tory aforesaid. 

"In testimony whereof, the said parties have 
set their hands and seals, on the day and 
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year first above written, to this and to two 
other instruments of like tenor and date. 

"W. W. Woodworth, 
"W. Washburn, 
"Charles W. Brown, 
"James G. Wilson. 
"Sealed and delivered in presence of 

"Horace Philbrook." 
The plea was the general issue, and a notice 
of special defence was filed. 

The present action is brought by the plain- 
tiffs for an alleged violation of their right under 
the said deed by the defendant, and the dam- 
ages were laid at §2500. 

Franklin Dexter and B. E. Curtis, for plaui- 
tiffs.' 

C. G. Loring, Joel Giles, and W. Dehon, for 
defendant. 

At the trial the following points were made 
by the counsel for the defendants: 

1st That the plamtiffs could not bring the 
present action, they being merely limited li- 
censees, and not exclusive owners of a right 
in the patent. That under the existing pat- 
ent law, the plaintiffs must be either gran- 
tees of an undivided interest in the patent, 
or grantees or owners of the exclusive right 
in the patent within a given territory. That 
the term "exclusive,"' signified the "whole" 
interest, which the patent conferred, and that 
the patentee, having reserved to himself, by 
a clause in the contract with the plaintiffs, 
the right to construct and to license others 
to construct these machines within the terri- 
toiy for which the right was granted to the 
plaintiffs, the plaintiffs could in no sense be 
considered as possessing the exclusive right. 

To this it was answered, in behalf of the 
plaintiffs, that the person actually interested in 
the patent right, was authorized by law to 
bring an action for a violation thereof; and that 
although the said clause in the contract was, 
taken separately, ambiguous, yet that the wbole 
covenant, and especially that portion, provid- 
ing, that the parties of the first and third parts 
might use the name of the party of the second 
part, plainly indicated, that the grant was of 
an exclusive right; and that, if the plaintiffs 
could not bring the action, no one could, for 
they were the only parties having an exclusive 
right and interest. 

STORY, Circuit Justice. The language of the 
patent act, of 1836, § 11 [5 Stat. 121], refers 
to the grant of an exclusive right in a patent, 
and the term "exclusive" comprehends not only 
an exclusive right to the whole patent, but an 
exclusive right to the patent in a particular 
section of coxmtry. The action for the viola- 
tion of an exclusive right is confined to the 
owner of such a right. But the right gi-anted 
to the plaintiffs in this case is exclusive, for 
the limitation of the number of the machines 
does not destroy the character of that right. 
That the exclusive right in certain territories 
does exist in the assignees, is clearly indi- 
cated by the fourth clause in the mdenture, and 



the grant of such a right is not inconsistent 
vpith the reservation, that the grantor might 
construct machines there, because he might do 
that by way of a license reserved to him under 
his assignees. The present judgment of the 
court is, that the grant to the assignees is of 
an exclusive right, and suits are to be brought 
in the name of the assignees, but at Hie ex- 
pense of the grantor. 

The second pohit raised by the defendants' 
counsel, was that, under the patent laws, no- 
body but the patentee was entitled to an exten- 
sion or renewal of the patent, and that in this 
case, the patentee having died previous to such 
an extension, no one else was authorized to 
procure it. That such a right was nowhere 
given by the statute to the legal representative 
of a patentee, but solely and exclusively to the 
patentee himself, and that it was manifest, 
from all previous and subsequent legislation in 
the United States, that the absence of any such 
provision was not an accidental omission, but the 
result of design. That .the right of renewal was 
intended as a personal privilege of the patentee 
alone. 

To this point, it was answered by the counsel 
for the plaintiffs, that no new patent was is- 
sued, and no new right granted, but that there 
was a mere extension of an existing right for 
an increased length of time. That the design 
and policy of the act were to reward the in- 
ventor by securing to him, his family and rep- 
resentatives, the benefit of the invention, and 
consequently the grant was to him, his heirs, 
administrators, or assigns; and that this policy 
was inconsistent with the idea, that the benefit 
of his invention was to be sti-ictly limited to the 
inventor. That there was nothing in the stat- 
ute of 1832 [4 Stat. 559] to Show, that an as- 
signee was not entitled to a renewal; and that 
the coimsel for the defendant had confounded 
the tei-m "patentee" with that of "inventor," 
and assumed what the law did not, that one 
must necessarily be the other. But that, in 
point of fact, the term "patentee" applied to 
any person having a right undei* the patent, 
whether as executor, administrator, or assignee. 
That the right of the original gi-antee to make 
a contract for the renewed right, clearly estab- 
lished his power to make a valid assignment of 
all his rights and privileges in the patent; for 
it was not possible, that congress could have de- 
signed, that the death of the patentee should 
operate to put an end to that right, when vested 
in his grantee. That the application for the 
patent must, indeed, be in the name of the pat- 
entee, and that the holder of the legal interest 
must apply for it, and then that it would enm-e 
to the holder of the beneficial interest. That 
such was the practice of the board of commis- 
sioners for patents, and that such had been de- 
cided to be the law hy Judge Thompson, in the 
case of Tan Hook v. Seudder [Case No. 10,- 
853], which was subsequently reaffirmed by 
bun. That an injunction had been granted by 
Judge McKinley on the same ground; and that 
the same doctrine had been affii-med by Judge 
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McLean in the case of Brooks t. Biclmell [Id. 
l,94o]. 

STORY, Circuit Justice. The rule of comity 
always observed by the justices of the supreme 
court in cases, which admitted of being carried 
before the whole court, was to eonfonn to the 
opinions of each other, if any had been given. 
Such decisions amounted to authority, which, 
though not conclusive, were operative, whenev- 
er the question should be carried up; and there- 
fore, although his mind was not without much 
difficulty on this point, he shoiild rule for the 
plaintiffs, in conformily with the opinion of 
Mr. Justice McLean. 

3d, Another point made by the defendants 
was, that as the drawings of Woodworth's ma- 
chine were not referred to in the specification, 
they could not be used to expiahi, aid, or en- 
largo it. This point was elaborately argued on 
both sides, and was ruled by THE COURT in 
favor of the plaintiffs, in accordance with the 
decision of Mr. Justice McLean, in Broolis T, 
Bielmell [supra]. 

4th. Another point contended for by the de- 
fendants was, that all parts of Woodworth's 
machine were previously Imown, and could be 
foxmd described in Bentham's specification. 

STORY, Circuit Justice. The law is, that 
whoever first perfects a roachme, is entitled to 
the patent, and is the real inventor, although 
others may previously have had the idea, and 
made some experiments towards putting it in 
practice. In England, the law goes even so 
far as to grant such an one the patent, although 
the antecedent experiments of others were 
known to and used by him in perfecting his 
machine. The law in this country has not gone 
quite so far, but I do not mean to say, that 
there would be any difficulty in gohig to that 
extent At any rate, he is the inventor, and is 
entitled to the patent, who first brought the 
machine to perfection, and made it capable of 
useful operation. 

Various other points were made by the de- 
fendant, which, together with the' ruling of 
the court, are sufficiently stated in the charge 
and in the opinion on the motion for a new 
trial. Much evidence was introduced by the 
defendant, to prove the vagueness and insuffi- 
ciency of Woodworth's specification; and also 
to prove, that every thing claimed by Wood- 
worth was to be found in the specification of 
the patent granted to Samuel Bentham, in Eng- 
land, April 23d, 1793, and prmted in the Reper- 
torj' of Arts and jSIanufaeture, vol. 10, pub- 
lished in London, A. D. 1799; also in the speci- 
fication of the patent granted to Bramah in 
Enghmd, A. D. 1802, and published in 28 
Rees, Enc; also in the specification of the pat- 
ent granted to Malcom Muir, of the city of 
Glasgow in Scotland, dated June 1, A. D. 1827, 
an abstract of which was published in the 
London Journal of Arts (second series) vol, 2, 
p. 68, and a notice whereof was published in 
the United States, in the Franklin Journal, vol. 



1, for A. D. 1828; also in the specffication of 
the patent granted in the United States, to 
James Collinsoof Anson, in the state of Maine, 
A. D. 1S27, for shearuig doth by revolving 
shears. In rebutter of which, much evidence 
was also introduced on behalf of the plaintiffs. 

In the course of the trial, the following ques- 
tion was suggested by the counsel for the de- 
fendants: Whether a license purchased under 
the original patent, would cease on the expira- 
tion of the patent, or conthiue in force dm-ing 
the subsequent extension. 

STORY, Circuit Justice. I have an hnpres- 
sion, but it is not a very distinct one, that 
some question of an analogous nature arose un- 
der the act of congress for the renewal of the 
patent of Oliver Evans,^Aot 21st Jan., 1S08, 
c. 117 [4 Bior. & D.'s Laws, 135; G Stat. 70].— 
which was, of course, governed by the old 
acts of 1793 and 1800 [1 Stat. 318; 2 Stat. 37]; 
and that it was then held, that any future use 
of the ipatented machine of Evans, after the 
renewal, except so far as it was saved by the 
proviso of that act, would be an infrmgemeht 
of his patent Whether that applied to cases 
of licensees, I do not exactly remember. 2 But 
I have had occasion recently, to decide the 
very point, in a case in Maine, in respect to a 
licensee. And I there held, upon full consid- 
eration, that eveiy license, or assignment, un- 
der the old laws, before the act of 183-3, ex- 
pired Tpith the limitation of the ori^nal pat- 
ent unless it was expressly in terms so grant- 
ed as to be applicable to any renewal of. the 
patent -afterwards. The decision of the com't 
proceeded upon the ground, that imder the old 
laws, before the act of 18BC, the licensee's, or 
assignee's right was necessarily bounded by 
the same limits as that of the licensor, or pat- 
entee,— that is to say, to the original term 
granted by the patent to the licensor or pat- 
entee. If, afterwards, the patent was renewed, 
it was a new grant independent of the old, 
and the patentee was entitled to, the sole and 
exclusive benefit thereof, unless the licensees 
or assignees under them had, by their ori^nal 
contract, secured to themsdves by express 
covenant or gi"ant, a right to the benefit of the 
renewed patent 

STORY, Circuit Justice (charging 31U7). 
This is a case, gentlemen of the jury, which, 
as you are well aware, has taken up a vast 
deal of tune and attention. And, indeed, I 
may truly say, that it has been the most pro- 
tracted civil cause ever tried in this court 
Undoubtedly this planing machine is an in- 
vention of great utility, and the patent right 
therefore, is the more hkely to be contested; 
and it often happens, that in this class of ac- 
tions, many points are made in the opening 
and perhaps much dwelt upon in the trial, 
which ultimately prove of small importance, 
and are abandoned or waived in the sequel. 
You have seen this in the present case. I do 
not feel called upon to go mto any minute dis- 
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cussion of the points raised here, for after the 
full and elaborate arguments of the coimsel, 
I could not aid your judgments by going over 
the whole gi-ound; and shall only present to 
you a genei-al view of the mass of the evidence, 
as it has been given. But before doing this, 
I shall talve notice of what has been entirely 
omitted on each side. Not a word has been 
said as to the amount of damages, in case the 
verdict should be in favor of the plaintiffs. 
And this has been omitted, on the long-settled 
and very proper ground, that whenever a pat- 
ent right is contested here for the first time- 
fully and fairly contested— it is only for the 
sake of determining whether the patent be 
valid or not. If its validity be sustained, then 
the patentee can obtain from the equity side of 
the court, an injunction to resti-ain a ]^a.vty 
from using the invention to the injuiy of the 
o^vner. StiU it is your duty, if you find for 
the plaintiff, to give him sudi reasonable dam- 
ages—not vindictive— but such as are not cov- 
ered by any of the costs he will recover, to 
indemnify him for the necessary and unavoid- 
able expenses of establishing his right. Ob- 
serve, you are not always bound to do this; 
for I can conceive of eases, where only nominal 
damages should be rendered; as where a pat- 
entee fraudulently leads a party to infringe on 
his right, and then brings an action against 
him merely to gratify his own malice or re- 
venge. But you should suffer no vahd patent 
to go out of court without indemnifjing the 
owner for his reasonable and necessary charges 
in establishuig his true right; in other words, 
he should not be sent away worse than he 
came into court Therefore, if you find for 
the p laint iffs, you will award such damages 
as you think them fairly and reasonably en- 
titled to, under all the drctunstances. 

A considerable number of questions of law 
have been raised by the defendant, and re- 
duced to writing, most of which have been 
disposed of, but which I will recapitulate be- 
fore coming to the matters of fact. These 
questions are stated as follows: 

1st That the grant of an extension of pat- 
ent to an administrator, is not within the stat- 
ute of 1836. This point is overruled. 

2d. That plaintiffs have not such title to any 
exclusive right as enables them to maintain 
_this action under the indenture in their declara- 
tion mentioned. Overruled. 

3d, That the patent was void at the time 
when, and from which, the contract between 
the plaintiffs and the administrator, and Wil- 
son, took effect; because it pm^orts to grant a 
right under the patent, as including the circular 
saw, which is disclaimed, and admitted not to 
be valid; and at the time of the date of said 
contract, the disclaimer of the circular saw 
had not been filed or recorded. Overruled. 

4th. That the contract between the patentee 
and Strong, on one part, and Emmons and Too- 
good and others, of the other part, avoids both 
patents, being a mutual admission, that neither 
patent was good, because purporting, that each 
was of equal validity, whereas both could not 



be good; and because such contract operates 
as a fraud on the public. Overruled as an ad- 
mission in point of law. And 1 hold that the 
occasion of the contract may be established 
by other evidence, and the reasons why it was 
enitered into; and if the jury believes the evi- 
dence on this i)oint in the case, the contract 
was a compromise on both sides, without any 
admission of, or intent to admit on either side, 
the invalidity of the patent 

5th. That the surrender of the patent by the 
administrator defeated the title of plaintiffs. 
Overruled. 

6th. That the patent is imperfect and void, 
for the want of suitable drawings and refer- 
ences, and that if the drawings may be re- 
ferred to, they should be as composing part 
of the description, and not part of the claim. 
Overruled. The drawings are to be treated as 
part of the written specification, and may be 
refeiTed to, to show the nature, and character, 
and extent of the claim, as well as to com- 
pose a part of the description. 

Tth. That the patent is void, for uncertainty 
and ambiguity in the description; and also for 
uncertainty and ambiguity in the claim. An- 
swer. Whether the patent is void for uncer- 
tainty and ambiguity in -the description, is a 
matter of fact to be decided upon the evidence 
of experts. The patent is not void for un- 
certaiuty and ambiguity in the claim, for the 
written specification of the claim may be, and 
is, aided by reference to the drawings. Upon 
examinmg the written specification, in connex- 
ion with the drawing, the claim, so far as it 
is a matter of law, must be deemed to be a 
claim for an improved machine, as described 
in the written specification and drawings. 

Sth. That the patent is void for multiplicity 
of claim. Overruled. 

9th. That the patent is void for falsity of 
claim. Answer. This is not a mere matter of 
law, but involves matters of fact 

10th. That the disclaimer of the circular saw 
was not made within a reasonable time. An- 
swer. This is not a mere matter of law in this 
ease, but is to be judged of with reference to 
all liie circumstances in evidence. 

11th. That the daim stated by the counsel as 
that relied on in this trial, **ias one for the 
whole machine or apparatus as an improved 
machine, capable of three distinct operations, 
or of producing three results, to wit: planing, 
tonguing and grooving at the same tune in 
the manner described; and also of performing 
each of those operations, or producing each of 
those results separately, in the manner de- 
scribed," is not set forth in the specification; 
or, in other words, that the claim therein stat- 
ed is not reasonably susceptible of this con- 
struction. Overruled, as a matter of law. 
The drawings are to be deemed a part of the 
specification, and taking the whole together, 
the patent is for an improved machine, and, 
as such, is not open to the objection stated. 

12th. That the drawings cannot be referred 
to for the purpose of adding any thing to the 
specification or claim not specifically contained 
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or inentioned theran; so that if top pressure 
rollers he not described in tlie specification, re- 
■eourse cannot be had to the drawings to sup- 
ply or describe them, as making part of the 
specification or claim. Overruled. The draw- 
ings are to be deemed a part of the specifica- 
tion, and may be referred to for the purpose 
suggested in the objeotion. 

13th. That the specifica'tion and drawings do 
not ' contain any description or claim of top 
pressure rollers with such reasonable certain- 
ty and precision, as the law requires, to con- 
stitute a valid claun therefor, as a part of the 
machine described, either separately or in com- 
bination with the cutting wheel. Answer. 
This is not a matter of law, but involves a 
matter of fact,' as to the certainty and suffi- 
ciency of the description, in the particulars 
mentioned. 

14th. That the patent cannot be maintained 
for a mere combination or connexion of the top 
pressure rollers with the rotary cutting wheel, 
because the claim set forth in the specification, 
and as made by counsel, described and em- 
braced an organized machine, designed to be 
used in many cases without them, and where 
they cannot be applied. Aiiswer. This is not 
3. mere matter of law, but involves matter of 
fact The patent is not understood by the 
court to be for a mere combination or connex- 
ion of the top pressure rollers with the rotary 
wheel, considered alone per sese, but in com- 
"bination with other parts of the machine; and 
whether the top pressure rollers can be applied, 
or not, for all the uses described in the specifi- 
cation and drawings, is a matter of fact for 
the consideration of the jury. 

15th. That if top pressure roUei-s for the pur- 
pose of confining the plank to the carriage, 
are embraced in the patent, nevertheless the 
defendant has not infringed, because he uses 
rolleirs, only for the puipose of feeding, and 
not for the purpose of confining the material 
to the carriage, as he uses no carriage; and 
the incidental effect of their serving as pres- 
sure rollers, if they do so, is no infringement 
of their patent, because the specification ad- 
mits of feeding rollers as one means of lateral 
motion not claimed as an invention. Answer. 
This is a question of fact for the considera- 
tion of the jury. 

16th. If plaintiffs have a valid patent for the 
organized machine described therein, the de- 
fendant has not infringed upon it; because 
the machine used by defendant is substantial- 
ly different from that patented, the machine 
patented having as a part of its specified or- 
ganization, a carriage, which is essential to 
many of the operations, which it is described 
as designed to perform, and several of which it 
cannot perform with the use of feeding rollers, 
and to which carriage alone the moving power 
is directed to be applied, and which carriage 
is described and pointed out as the only means 
of adjusting the material or machine for pro- 
■ducing the various thicknesses that may be 
required; whereas the machine of defendant 
lias no carriage, but applies the moving power 



always direotly to the material, and no car- 
riage can ever be useful for the purpose, for 
which it is constructed and used, and the ad- 
justment for producing various thicknesses is 
regulated by means of boxes and apparatus ap- 
plied to the cutting wheel for the purpose of 
raising or depressing it, as occasion may re- 
quire. Answer. This, likewise, is a question 
of fact. 

17th. Plaurtiffs' claim is for a combination 
of machines, or mechanical means, aU old, 
and none applied to a new use, and is not for 
an organized machine embracing any new 
part or parts put to new uses, and is, there- 
fore, for a combination merely, and xmless 
we infringe the whole, we do not violate the 
patent. Answer. This is not a mere matter 
of law. The court cannot judicially know, 
whether the machine patented is composed 
of parts, none of which are substantially 
new in their application, 
^ ISth. That the patent in this case, accord- 
ing to the specification and claim as therein 
contained and stated by the counsel, is not 
for any particular form or construction of a 
rotating cutting wheel, nor for any particu- 
lar form of platform, nor^for any particular 
form of carriage, nor for any particular mode 
of effecting the lateral motion of the car- 
riage to the cutting wheel; and therefore, 
that if any machine described in Bentham's 
patent, or either of those testified to by 
Elanchard, was composed of a platform or 
bench with a sliding bed or carriage to which 
the material was attached, and which car- 
riage was moved by any lateral motion to 
and along the cutting wheel, in such man- 
ner as that the surface of the material was 
cut, or planed, or reduced by the cutter 
wheel, and such machines were, in these re- 
spects, suitable for that purpose, then the 
defendant has not infringed the patent of 
the plaintiffs in these particulars or either of 
them. Answer. This is also not a mere mat- 
ter of law, but involves facts, and skill and 
knowledge in mechanics. The jury must 
decide on the facts. 

Having thus displJsed of the questions of 
law, we come to those of fact relied upon by 
defendant, which naturally arrange them- 
selves in four classes. The defendant al- 
leges: 1st. That Woodworth|s specification 
is too vague to enable a competent mechanic 
to construct a machine from it 2d. That 
the invention was not new on the part of 
Woodworth, but previously known both to 
Bentham and Blanchard, the former having 
described it in his specification, and the lat- 
ter having actually carried it into effect. 3d. 
That Gould's machine is substantially differ- 
ent from Woodworth's; and, as auxiliary to 
this, 4th. That Woodworth did not contem- 
plate feeding rollers as a mode of operating 
his machine. 

Now, gentlemen, it is for you to say, wheth- 
er the invention belonged to Woodworth, or 
whether the planing machine was known and 
used prior to the issue of his patent. If 
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you tliink the latter, you need go no fur- 
ther, but find for the defendant at once. But 
as to this point, the burden of proof rests up- 
on yie defendant. He must satisfy you be- 
yond a reasonable doubt, that there was a 
prior invention to Woodworth's, because the 
plaintiff has a right to rest upon his patent 
for his invention, till its validity is over- 
thrown. And consequently, if it should so 
happen, that your minds are led to a reason- 
able doubt on the question, inasmuch as it is 
incumbent on the defendant to satisfy you 
beyond that doubt, you will find for the 
plaintiff so far as this point is concerned. 
In relation to this alleged priority of- inven- 
tion, there are but two modes in which it is 
attempted to be made out; viz. by Bentham's 
description, and by Blanchard's machine. 
Blanchard refers us to 1822-23, and gives 
a description of a machine, which he then 
eonstracted and used to plane blocks and 
gunstoclis. He used a roller, to which knives 
were attached, but he did not use it long. 
In answer to a direct question put by the 
court, he said his machine was not like the 
one in evidence, and, as I understood, did 
not pretend, that "he ever made a machine, 
which operated substantially by the same 
means as Woodworth's. He considered the 
movements of aU. these machines the same, 
but the means of operation different. But if 
the means are substantially different in any 
supposed cases, then there is or may be in- 
vention. The spinning machinery now so 
universal is an example of this; and the com- 
plicated means now used to produce the 
same result, formerly obtained by hand la- 
bor, and with infinitely more rapidity and 
regularity, no one wUl ' deny to be a great 
invention. Blanchard's machine was burnt, 
and we have nothing now before us, but his 
recollection of what it was; and it is for you 
to say, whether he has satisfied you, that it 
was substantially the same invention as 
Woodworth's. It is probable, however, that 
you will find it necessaiy to go further, and 
look into Bentham's description, which has 
been so copiously commented on in this case. 
For one, I do not comprehend a tithe of what 
may be found there; but the question is for 
your judgments, aided by the t^timony of 
the experts, whether Woodworth's planing 
machine is contained in that description. 
Kow, you have foimd, that the experts are 
not agreed, and, indeed, in the course of thir- 
ty years' experience, I have never, I think, 
known them to agree in opinion, as to wheth- 
er any machine was really an invention or 
not. You will weigh their testimony and 
give it its proper effect. The whole argu- 
ment, in regard to Bentham, turns on this 
question. Does he substantially describe, 
not a machine by which planing may be done, 
but a machine like the plaintiffs'? He does 
describe various things, which will accom- 
plish various purposes. But the question 
is not, whether by using some parts of his in- 
vention we may maiie a machine, which will 



plane, but whether that machine will be sub- 
stantially the same as the one Woodworth 
patented. That is the sole question; for he 
may have suggested fif^ different modes 
or methods of plajoing, and still if this very 
mode be not there, it cannot be properly said, 
that he has described the plaintiffs' ma- 
chine. You must see, in* effect, that this same 
machine was substantially in Bentham's eye 
when writing his specification, and Would 
be in the eye of an expert on reading it. I 
am not mechanic enough to aid you in ex- 
plaining that specification; but you have 
heard several of the plaintiff's witnesses tes- 
tijfy, that they could not discern this machine 
in it, that they could not make it from it. 
They are all able and ingenious men. Mr. 
Keller, whose opinion may well be regarded 
as of the very highest authority, since it is 
impossible for any man to have a more 
weighty experience on this subject, he hav- 
ing for so long incessantly devoted his at- 
tention to maehineiy and to patents,— Mr- 
Keller tells you distinctly, that there is no 
such machine as Woodworth's in Bentham's 
specification. On the other hand, Mr. Ad- 
ams, also an extremely able and experienced 
man, states directly the contrary. And so 
of the others. You will remember the names 
of the witnesses on the one side and on the 
other, and also the diversity of their opin- 
ions on this point.' Now, after all, in relation 
to this various evidonce, ail honestly and 
clearly given, by men of great skill and abili- 
ty, what is your conclusion? Have you evi- 
dence, which leaves no reasonable doubt in 
your minds, that Bentham really does sub- 
stantially describe Woodworth's machine? 
Upon this point, the counsel for the plain- 
tiff made a suggestion, towards the dose of his 
argument, which struck the court as possessing 
great force. Bentham's specification was 
known and filed so early as 1793, while Wood- 
worth's patent was not taken out till 1828. It 
is universally admitted, that the planing ma- 
chine is a most valuable invention. The coim- 
sel have said, indeed, that it is the most valua- 
ble of all, which have been made; and though, 
for myself, I should scarcely go so far as that, 
but regard the cotton-gin, next after Fulton's 
wonderful invention of the steamboat, whose 
incalculable benefits the whole civilized world 
is every day experiencing, in the comparative 
annihilation of distance and time, and the con- 
sequent advancement of human improvement, 
as perhaps the most important invention within 
my knowledge; still I can have no hesitation in 
conforming to the general high estimate of the 
importance and utility of the planing machine. 
But in the best scientific works of the day, no 
planing machine like Woodworth's was ever 
alluded to, till after his patent was taken out, 
though Bentham's specification was constantly 
spoken of, and the planing machine he patent- 
ed in 1791 was well known and is described. 
Now, with, so many ingenious and inquiring 
minds constantly at work upon the construc- 
tion and ^improvement of machinery, both in 
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Great Britain and America, all having easy 
access to well known publications relating to 
science and the arts, how could it have happen- 
ed, that down to the year 1828, no man should 
ever construct this machine from Bentham's 
specification of 1793, if it is so clearly to he 
found therein? Why should it be, that for a 
period of thirty-five years, not a man in Ameri- 
ca or England, dreamt of constructing this ma- 
chine, which has proved of such vast utility, 
from Bentham, if Bentham really had describ- 
ed it? Certainly, it could not have been from ig- 
norance of the specification, for the Repertoiy 
of Arts, in which it was published, was a work 
of much authority in England, and was, besides, 
as well known here, as on the other side of the 
Atlantic. This seems to me a fact of great 
Importance, though I have no right to say, how 
far it ought to afEect your minds. But is not 
this total silence for so long a time, a circum- 
stance, which may naturally aid you in forming 
a conclusion on this controverted point? And 
If, as I have before said, you are in doubt, yom: 
verdict in regard to this point must be for the 
plaintiffs. 

But the great question of the case is, as in- 
deed from an early period of the trial I thought 
it would be, this: Is the machine used by tlie 
defendant, substantially the machine, which 
Woodworth invented? And in regard to this, 
likewise, there is very great diversity in the 
testimony of the experts. At the opening for 
the plaintiff, four or five very intelligent men 
gave their evidence, that there is no substantial 
difference between the two; that a portion of 
the apparatus Is different, but that substan- 
tially the mode of operation is the same; and 
that, in truth, the substance of defendant's 
machhie is Woodworth's invention. But on 
the other hand, the testimony is just as positive, 
explicit, and strong the other way. And the 
burden here is upon the plaintiff, who must 
show, that there has been an infringement up- 
on his right. This is a point, which will mer- 
it and require your deliberate and careful at- 
tention. "Woodworth's claim is substantially 
for a planing machine; for a mode <of accom- 
plishhig a particular end by certain means; 
and to maintain his case, the plaintiff must 
show, that there has been a substantial inva- 
sion of his machine by the defendant. There 
are various modes of operation mentioned in 
Woodworth's specification. He speaks in the 
first place of "rack and pinion," but does not 
confine himself to that means; f&r he says the 
carriage may be moved "by rollers, or by any 
lateral motion, to the edge of the knives or 
cutters." You will observe, that he contem- 
plates the use of knives, as distinct from teeth 
or burrs. He speaks likewise of a carriage, 
throughout. He "does not claim the inven- 
tion of circular saws, or cutter wheels," but he 
does claim "the improvement and application 
of cutter or planing wheels to planing boards, 
plank, timber, or other material." His claims, 
hi effect, may be stated thus: "I claim tin's 
planing apparatus as my invention; but though 
I have pointed out one particular mode of 
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operating it, I do not confine myselE to that 
mode, but mention, that any lateral motion 
may be employed to advance the work to the 
cutting wheel." Now, if Gould ha his ma- 
chine only dispensed with the rack and pinion, 
stiU continuing to use the carriage, beyond all 
question there would be a plain invasion; i^or 
the rack and pinion are not made essential to 
the machine. It is true, that Woodworth al- 
ways speaks of a carriage. There is nothing 
to show that he ever dispenses with it But 
he says, that the movement may be given to 
the carriage by any of various ways. And 
here arises the question, whether, if an inven- 
tion in the aggregate be new, and a party 
omits one part of the machine always used by 
the inventor, such mere omission wiU operate 
to deprive the Inventor of his patent right? 
But the real pinch of this part of the case, is 
in tliis inquiry: Does the defendant, in using 
a part of Woodworth's machine, adopt a mode 
of movement essentially different from that 
pointed out by the inventor, or is that mode 
substantially wittiin the scope of the' inven- 
tion? 

Woodworth speaks throughout of a carriage. 
Gould does nqt use any carriage, in the techni- 
cal sense of the term, but employs a platform. 
He uses feeding rollers to conduct the work of 
the cutters. He has no rack and pinion, for 
none is necessary. And his argument is, that 
as he uses merely feeding rollers, without a 
carriage, he employs a mode of operation not 
at aU hidicated in Woodworth's specification, 
and substantially different from moving a 
carriage by rollers or any other lateral motion. 
If there is this essential difference, the case is 
his. But if you are satisfied, that this principle 
of feeding rollers is substantially embraced in 
the specification and drawings, a mere change 
in the form or position of the rollers will not 
change the character of the patentee's right. 
The defendant contends, that neither in the 
specification nor the drawings, is there any 
reference to rollers as a moving power, distinct 
from a carriage; that feeding rollers, as such, 
are nowhere pointed out; and that the rollers, 
which are to be found in Woodworth, are mere- 
ly friction or guiding rollers. On the other 
side, the plaintiff maintains, that even in the 
vertical machine represented in the drawings, 
the rollers are pressure rollers; that in chan- 
ging the machine to a horizontal form, which 
the inventor expressly indicates may be done, 
they would operate as feeding rollers; and that 
any competent mechanic would imderstand 
them as so intended, and would contrive means 
to make them rise and fall, as necessary to 
produce the very result contemplated by the 
inventor. Now, are these rollers, as to this 
mode of operation, substantially described in 
the patent? The language relates to rollers 
generally. Their use is not pointed out in 
words, except so far as it mentioned, that 
the motion of the carriage may be given by 
rollers. Supposing the machine to be hori- 
zontal, say the plaintiffs' coimsel, what office 
would these rollers perform? Those below the 
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planU, by being geared, would produce its mo- 
tion to tlie cutter wlieel; those above the plant 
and beyond the wheel would serve to keep it 
steady, and would operate as pressure rollers 
to the extent necessary for that object. So 
that in point of fact, the rollers above and be- 
low would operate as, and would be, feeding 
rollers. If it is true, that the rollers indicated 
in the drawings would perform this office, were 
the machuie horizontal, and if a skilful machin- 
ist would know, that they necessarily must 
perform it, and would therefore give them the 
necessary means of adjustment to produce the 
intended result— then the point appears to be 
with the plaintiff. But the counsel on the 
other side take the opposite ground, and main- 
tain that nothing is to be applied in the hori- 
zontal machine except in the precise manner, 
in which it is indicated to be applied in the 
vertical; that the vertical rollers are not geared 
in the drawings, and therefore we cannot sup- 
pose the inventor intended, that gearing should 
be given to the horizontal. 1 am not sufficient- 
ly acquainted with mechanical science to be 
able to decide about this; but I can scarcely 
think it an imreasonable supposition, that, 
where an inventor contemplates different foians 
and positions of his machine from that in 
which he describes it, a skilful machinist, in 
maldng the change of form, would also make 
the requisite changes in the parts, from his 
own knowledge. But there is a good deal of 
forcible argument on the part of the defend- 
ant, that these vertical rollers could never have 
been intended as feeding rollers, and that they 
could not perform such an office; though it is 
unnecessary to dwell on that part of the argu- 
ment, founded on the want of top-journals In 
the drawing, because any sliilful mechanic in 
building the machine would naturally, and al- 
most of course, confine the rollers at both ends, 
whether they were intended for feeding, or 
pressure, or guiding rollers. And as to the 
rollers in the drawings, which are represented 
as beyond the cutting cylinder, the plaintiff 
says, as we have seen, that they are pressure 
rollers to some extent, and were meant as such; 
while the defendant again contends, that in the 
vertical machine they are guides merely, and 
in the horizontal machine would be nothing but 
the same guides. That is a question for your 
consideration, for on this point you are better 
judges than I possibly could be. That in the 
vertical machine with the carriage they are 
friction rollers in form, is, however, o£ no im- 
portance; for a change of form is not a change 
of substance. The defendant admits, too, that 
incidentally his feeding rollers comprehend, to 
some extent, pressure rollers. It is clear they 
must. But he alleges that then- primary object 
is to draw the work along to the cutting cylin- 
der, and that the character of pressure rollers 
is but an incidental, though necessary, result 
of their office. But on the other hand, the ar- 
gument is just as good for the plaintiff, that 
his pressure rollers incidentally compranend 
feeding rollers, and would operate to feed the 
work to the cutting wheel. 



But again. Is the carriage, in Woodworth'e 
specification, treated of as an essential and 
indispensable, part of the invention, or might 
the machine be complete without the car- 
riage, and by the substitution of some other 
means? If in all cases the inventor contem- 
plated the use of a carriage, and of no other 
means, and if the defendant in dispensing 
with it thereby employs what the inventor 
never thought of, that is a good gi-ound of 
defence. You are the judges of this; and if 
you find, that defendant's feeding rollers are 
not sub.stantially in the patent, and that the 
carriage is an essential part of the Wood- 
Avorth machine, yovu; verdict, in that respect, 
must be for the defendant. 

But then comes another consideration. Ad- 
mitting all this to be true, as the defendant 
alleges, is there any other part of Wood- 
worth's machine, on which he has infringed V 
Because, if his dispensing with the carriage 
and using the feeding rollers constitute the 
only differences in the two machines, and if 
the rest be the invention of Woodworth, not 
known before, then Gould has merely improv- 
ed upon Woodworth, and has no right to use 
Woodworth's invention, up to the point where 
the difference commences. He might, to be 
sure, have a clear title to a patent for his im- 
provement, but it must be as an improve- 
ment; and it would give him no authority to 
use the other parts of the machine, which 
Woodworth invented. Therefore it" is not 
sufficient for him to show that his machine is 
a great deal better than Woodworth's; he 
must establish the fact, that he uses nothing, 
which Woodworth invented. Now, he does 
not use Woodworth's carriage, nor the rack 
and pinion, nor his pressure rollers, except in 
so far as his feeding rollers are necessarily 
pressure rollers. What of his then does he 
use? The cutters. No particular form of the 
cutting knives is mentioned in Woodworth's 
specification; nor was it necessary, because 
a change in the form, while the principle re- 
mains the same, will not escape a violation 
of patent right. 

The question here for the jury to determine 
is, whether the defendant's improvement is 
made on the plaintiff's machine as a whole, 
by taking out part and substituting something 
better, but still retaining a part, or parts of 
the original invention; or whether the plain- 
tiff's machine is a mere aggregate, a congre- 
gation of parts, all old in themselves, consti- 
tuting a imit, to which the carriage, in com- 
bination with a rack and pinion, or rollers, 
or some lateral motion, is absolutely essential; 
and which unit, defendant has not invaded 
because he dispenses with some of its in- 
dispensable constituent parts. If you think, 
that there is any such invention, on the 
whole, as the patentee claims, and that de- 
fendant's alterations in the machine are mere 
improvements, but that the residue in the 
aggregate is the invention of the patentee, 
and was not known before him, then your 
verdict will be for the plaintiffs. The dif- 
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Acuity lies in saying, where the inyention 
was; and you are to consider, whether, t<ak- 
ing out tlie carriage, tliis machine in its other 
parts was an inventioa of those parts, or any 
•of them, or whether it was merely a com- 
bination or aggregate. I confess, that my 
impression has been, that Woodworth meant 
Jiis claim to be for an aggregate machine, but 
such is its obscurity, that I am unable to 
saj, decidedly, what, in this respect, he did 
mean it to be. If you should be of opinion, 
that the original machine is composed of 
parts, all of which were known before, and 
that 'Woodworth's invention was merely of a 
new aggregate or combination of those parts, 
to which the carriage was indispensable, you 
will find for the defendant. But if on the 
■contrary, you think, that the defendant uses 
parts of Woodworth's real invention, or if his 
machine is but an improvement on the orig- 
inal, and not substantially and essentially 
different from it, the verdict should be for 
the plaintiffs, 

I do not know, gentlemen, that, by saying 
-any thing more, I could aid you at all in com- 
ing to a conclusion, and 'indeed I fear, that I 
have not made myself so clearly understood 
throughout, as I could desire. But before 
leaving the case in your hands, I must take 
notice of the point of law, upon which the 
plaintiff's counsel have asked me to instruct 
you. The ground they take I consider clear- 
ly correct, and you will therefore regard' it 
as the law, that the plaintiff's patent is not 
avoided hy the publication of Bentham's 
specification, unless you are satisfied, that* 
that specification contains an intelligible de- 
scription of an organized machine, fit for the 
planing of plank or boards, substantially like 
plaintiff's; and that if every part of plain- 
tiff's machine can be found described in Ben- 
tham's specification as parts of other ma- 
chines, but not as combined in' one machine 
in such a manner as to be fit for planing 
"boards and plank, it will not avoid the plain- 
tiff's patent. 

The jury rendered a verdict for plaintiffs, 
Tvith $50 damages. 

On a subsequent day, a bill of equity was 
filed, setting forth the facts heretofore 
stated, and praying, that an injunction should 
be issued against the defendants, to restrain 
them from the further use of the machines, 
which were the subject of the present patent. 
Two motions were made, one on the law side 
of the court for a new trial, and the other 
on the equity side of the court for an injunc- 
tion,— which were both argued at the same 
time. 

The motion for a new trial was as follows: 

William Washburn et al. v. James Gould. 

And now after verdict and before judgment, 
the defendant respectfully prays this honor- 
able court, that a new trial may be granted 
to him for the following reasons: 

1st. Because the honorable judge, who pre- 



sided at the trial, instructed the jury as a 
matter of law, that the plaintiffs under their 
indenture with the administrator of the pat- 
entee and Wilson, mentioned in the declara- 
tion, had title to such an exclusive right as 
would enable them to maintain this action. 

2d. Because the honorable judge, who pre- 
sided at the trial, instructed the jury as mat- 
ter of law, that the patent was not void at 
the time when and from which, the inden- 
ture between the plaintiffs and the adminis- 
trator and Wilson took effect, by reason of its 
purporting to grant a right under the patent, 
as including the circular saw, which was aft- 
erward disclaimed, and is admitted not to 
be valid; and which disclaimer at the time 
of the date of said contract had not been 
filed. Whereas the jury should have been in- 
structed, that the patent was void, because at 
the time of the date of said indenture, when 
and from which said indenture took effect, it 
purported to grant a right under the patent, 
as including the circular saw, which has since 
been disclaimed and is admitted not to be 
valid; but which disclaimer had not been 
filed according to law at the time of the date 
of said indenture. 

3d. Because the honorable judge, who pre- 
sided at the trial, refused to instruct the jury, 
that the patent was imperfect and void for 
want of suitable drawings and references, 
and that if the drawings may be referred to, 
they should be as composing part of the de- 
scription and not part of the claim. 

4th. Because the honorable judge, who pre- 
sided at the trial, instructed the jury as mat- 
ter of law, that the patent was not void, for 
ambiguity and uncertainty in the claim. 

5th. Because the honorable judge, who pre- 
sided at the trial, refused to instruct the jury 
as prayed for by defendant's counsel, that the 
patent was void for multiplicity of claim. 

6th. Because the honorable|,judge, who pre- 
sided at the trial, refused to instruct the jury 
as matter of law, that the drawings could not 
be referred to for the pm'pose of adding any 
thing to the description or claim, not specifi- 
cally mentioned therein; so that if top pres- 
sure rollers were not deseriljed in the specifi- 
cation, recourse could not be had to the draw- 
ings to supply or describe them, as making 
part of the specification; whereas the jury 
should have been instructed as prayed for by 
defendant's counsel. 

7th. Because the honorable judge, who pre- 
sided at the trial, refused to instruct the jury, 
that if top pressure rollers were embraced in 
the patent, for the purpose of confining the 
plank to the carriage, nevertheless defendant 
had not infringed in that respect, if he used 
rollers only for the purpose of feeding, and 
not for the purpose of confining the material 
to the carriage, and that the incidental ef- 
fect of their serving as pressure rollers, if 
they did so, would not be an infringement of 
the patent, as the specification admitted, of 
feeding rollers as one means of lateral mo- 
tion not claimed as new; whereas the jury 
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eliould have been instructed as prayed for by 
defendant's counsel. 

8th. Because the honorable judge, who pre- 
sided at the trial, refused to instruct the jury, 
that if the plaintiffs' machine consisted of a 
composition of machines or mechanical 
means, all old and none applied to new uses; 
and didi not embrace any new parts, or parts 
jjut to new uses; it was in point of law a 
claim for a combination; and that if the de- 
fendants did not use the whole combination 
they did not infringe; whereas the jury 
should have been so instructed as prayed for 
by defendant's counsel. 

9th. Because the honorable judge, who pre- 
sided at the tiial, refused to instruct the juiy, 
as prayed for by defendant's counsel, that 
the patent, according to the specification and 
claim, as therein contained, was not for any 
particular form or combination of a rotary 
cutting cylinder— nor for any particular form 
of platform, nor for any particular form of 
carriage, nor for any paiticular mode of effcfct- 
ing the lateral motion of the carriage to the 
eut?ting wheel, and therefore, that if any ma- 
chine described in Bentham's patent, or either 
of those testified to by Blanchard, was com- 
posed of a platform or bench, with a sliding 
bed or carriage, to which the material was at- 
tached, and which carriage was moved by any 
lateral motion to and along the cutting wheel, 
in such manner as that the surface of the ma- 
terial was cut or planed or reduced by the 
cutter wheel, and that such machines were 
suitable for that purpose, then, the defend- 
ant had not infringed the patent in these 
particulars or any of them, 

10th. Because the honorable judge, who pre- 
sided at the trial, instructed tlie jury that the 
plaintiffs' patent was not avoided by the pub- 
lication of Bentham's specification, unless the 
jury were satisfied, that the specification con- 
tained an intel^gible description of an organ- 
ized machine fi^ for the planing of plank or 
board, substantially like the plaintiff's. And 
that if any parts of the plaintiffs* machine 
could be found described in Bentham's speci- 
fication as parts of other machines, but not as 
combined in one machine in such a manner as 
to be fit for planing Ijoards and plank, it 
would not avoid plaintiffs' patent. 

11th. Because the honorable judge, who pre- 
sided at the trial, omitted to construe the 
claim set forth and made by the patentee, but 
left it to the jury to decide, whether or not the 
claim was for an organized machine or for a 
combination merely. 

12th. Because the honorable judge, who pre- 
sided at the trial, instructed the jury, that it 
was not sufficient for defendant to show, that 
defendant's machine was a great deal better 
than Woodworth's, but the defendant must 
establish the fact, that he used nothiag, that 
Woodworth had invented. That defendant 
did not use his carriage, nor rack and phiion, 
nor his pressure rollers, excepting in so far 
as his feeding rollers were pressure rollei"S, 
but that he did use the cutters. That no par- 



ticular form of cutter knives was mentioned 
in this specification. Nor was it necessary, 
because a change in form, while the principle 
remains the same, would not escape a viola- 
tion of the patent right: by means whereof the 
juiy were led to understand, that the use of 
a cutting roller hy the defendant was a viola- 
tion of the right claimed by plaintiff. 

13th. Because, by the course and result of 
the trial, the defendant is precluded from ear- 
lying up for final decision in the supreme 
court, the points of law, which were ruled 
against him for the pui*poses of the trial. 

14th. Because the verdict was against the 
weight of evidence. 

15th. Because of the discovery since the trial 
of new evidence, which defendant is advised, 
is material to the right decision of the case. 

In support of this last point of his motion 
for a new trial, the defendant stated, that he 
should rely chiefly, but not exclusively, upon 
the deposition ot Isaac Adams, the evidence 
of Thomas Blanchard, Charles M. Keller, and 
the charge of the judge, as published; and 
that, the new evidence would be disclosed in 
the affidavit of Daniel Dunbar, to be filed in 
the equity suit, on plaintiffs' motion for an 
injunction, to he heard at the same time as 
the above motion for a new trial. 

The motion for a new trial was then briefly 
spoken to by the counsel on both sides. Upon 
the motion for an injunction, 

B. B. Curtis, for plaintiffs, argued, that the 
injunction should be granted upon three 
grounds: 1st. Because of the long possession 
by the patentee and his assigns under the pat- 
ent; to which point he cited Bolton v. Bull, 3 
Ves. 140; Universities of Oxford v. Richard- 
son, 6 Ves. 707; Harraer v. Plane, 14 Ves. 130. 
2d. Because of the renewal of the patent by 
the board of commissioners, which was a 
strong circumstance to show, that the posses- 
sion was lawful. 33. Because of the verdict 
in the trial at law, which was a decisive rea- 
son, why it should be granted; and to this 
point he cited Bolton v. Bull, 3 Ves. 140. 

Dehon & Giles, for defendant, argued, that 
the possession, which would entitle a party to 
an injunction, must be long and undisputed; 
whereas the present patent had been disputed. 
To this point was cited CoUard v. Allison, 4 
Myhie & 0. 487; Hill v. Thompson, 3 Mer. 622. 

STORY, Chreuit Justice. After the veiy 
elaborate ai-guments had at the trial at law 
in this case, and unexampled in length in this 
court, I do not deem it fit or proper to go over 
the various grounds for a new trial, which have 
again been argued at large at the bar. Some 
of the questions, which then occurred, were 
new to my mind, and upon which I entertain- 
ed considerable doubts; but, after all, I then 
pronounced the opinion respecting them, which 
upon the fullest reflection I entertained. These 
doubts, whatever they were, have not been 
strengthened by the arguments since had. On 
the contrary I must say, that I have since felt 
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far gi'eater difficulties in supporting the oppo- 
site conclusions. And on the wliole, I wish 
now to say, that I feel no Inclination to change 
those opinions. As to the points, which had 
been ruled by my brethren on other circuits, 
and which I adopted froja that just comity, 
which belongs to their learning and ability, 
and which has long been adopted as a fit rule 
to govern me in my circuits, since I know of 
no higher authority except that of the supreme 
court of the United States, I shall continue 
to adhere to their doctrine, as I have not the 
presumption to suppose my own judgment 
entitled to more weight than theirs. 

There are a few grounds only, upon which 
I shall deem it necessary to add any thing 
beyond what was suggested at the trial. In 
the first place, as to the supposed surprise by 
new evidence on the part of the defendant, 
not known to him at the time of the trial. 
Several answers may be justly given to this 
suggestion, but I shall limit -myself to two. 
The first is, that, by reasonable diligence, the 
information might have been obtained; the 
second is, that it was, in point of fact, within 
the reach of the party before the trial was con- 
cluded. I ought to add, that every person, 
who violates a patent, is bound, before he does 
so, to know that he puts himself to the peril 
of estabUshing a good defence, and he has no 
right to violate it, and then to seek indulgence 
from the court to find out some possible 
ground or some probable evidence to support 
him in his acts. 

In respect to another objection, viz, that the 
court was bound to state what in point of law 
the invention claimed by the patentee was, I 
agree, that this is generally true, so far as the 
construction of the words of the patent, and 
specification is concerned. But then this doc- 
trine is to be received with qualifications, and 
sub raodo, as the very opinion of Mr. Baron 
Parke, cited by the counsel, in the case of 
Neilson v. Harford, Webster, Pat. Oas. 293, 
370, abundantly shows; and the jury are to 
judge of the meaning of words of art, and 
technical phrases, in commerce and manu- 
factures, and of the surrounding circumstan- 
ces, which may materially affect, enlarge or 
control the meaning of the words of the patent 
and si>ecifieation. But I do not proceed upon 
this ground. The court did explicitly give to 
the jury its construction of the patent in the 
present case, and that was, that it was for 
an improved machine. But then it was neces- 
sarily open to the jury to say, what part or 
parts of this improved machine were new; in 
other words, what parts and combinations ot 
parts in the same were tie invention of the 
pate^itee, and what were known before. If 
the defendant did not infringe the whole of the 
improved machine, that is, by maldng or using 
one entirely identical; yet if he did make and 
use a substantial part thereof, which was ex- 
clusively the invention of the patentee, and 
distinguishable from the other parts of the 
machine, that would be an infringement of 
the patent according to our law. This was 



not a matter of mere law, but Involved matter 
of fact, and left it open to the jury to say, 
what upon the whole evidence connected with 
the patent and specification was the extent of 
the plaintiff's invention. Did the plaintiff in- 
vent the aggregate or combinaUon only incor- 
porated in the machine? Or did he invent cer- 
tain parts also of the machine distinguishable 
from the rest, which were unknown before? 
It was to this part of the case, which seems 
to have been misunderstood by coimsel, that 
the language referred to in the charge was 
addressed, when the court said: "If you (the 
jury) should be of opinion, that the original 
machine is composed of parts, aU of which 
were known before, and that Woodworth's in- 
vention was a mere aggregate or combination 
of those parts, to which the carriage was in- 
dispensable, you will find for the defendant. 
But if, on the contrary, you think, that the 
defendant uses parts of Woodworth's real in- 
vention, or if his machine is but an improve- 
n:ent on the original, and not substantially 
and essentially different from it, the verdict 
should be for the plaintiffs." 

The nest ground, which has been most 
elaborately argued, is, indeed, to a point, con- 
fessedly merely technical and aside from the 
real merits. It is, that the assignment im- 
der which the plaintiffs claim, does not con- 
vey to theiii a territorial or sectional right 
imder the patent in the sense of the patent 
act of 1836, c. 357, and the subsequent acts. 
I say, that this is purely technical, and 
aside from the merits, and would involve a 
mere question of costs, since it was admit- 
ted at the trial, that, by agreement between 
'the parties, it was arranged that the name of 
the patentee or other proper party might be 
substituted, if the court thought the objec- 
tion valid. To allow this objection now to 
prevail, if upon the merits the case were oth- 
erwise unobjectionable, would be in effect, 
therefore, to turn the parties round to a new 
suit, upon a ground that is not entitled to 
any favor, and stands upon the very limits 
strictissimi juris. So far as the law goes, 
the party is entitled to it; but certainly not 
beyond that. 

Let us now proceed to consider the lan- 
guage of the instrument or indenture of as- 
signment of the 2d January, 1843. It is diffi- 
cult to make the whole force of the argument 
understood, without citing at large some of 
the clauses, which I shall accordingly refer 
to as before the court. The indenture, after 
reciting, that for certain considerations, 
therein stated, the patentee "hath agreed, to 
license and empower parties of the second 
part (the plaintiffs) to construct and use, 
and to license others to construct and use, 
fifty of the said patented machines, within 
the counties of Suffolk, and Norfolk, and in 
the towns of Oharlestown, Cambridge, West 
Cambridge, Watertown, Medford, and Mai- 
den and Roekbottom village, in the county of 
Middlesex, in the state of Massachusetts; in 
such manner, nevertheless, that the license 
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and authority so granted shall stand and 
be as security unto the party of the first 
part (the patentee), and his assigns, for the 
payment of each and all of the said promis- 
soiy notes" (the consideration money), pro- 
ceeds to say: "First, the pai-ty of the first 
part (the patentee) does hereby license and 
empower the parties of the second part (the 
plaintiffs and their executors and adminis- 
trators) to construct and use fifty of the 
said patented machines within the territory 
aforesaid; and also within the same territo- 
ry to license and empower other person or 
persons to construct and use one or more 
of the said patented machines during the 
whole period for which the said letters pat- 
ent have been granted; but the whole num- 
ber of machines by the parties of the sec- 
ond part (the plaintiffs), and by all persons 
empowered by them, constructed and used 
during the said period in the said territory, 
shall not at any one time exceed the said 
number of fifty machines," Then follows a 
proviso, providing for a sale of the right 
granted to the plaintiffs, in case of a de- 
fault in the payment of the notes given for 
the consideration-money- I do not know, 
that any thing very important can be gath- 
ered from it, to assist our inquiries upon the 
present occasion, unless it be, that it speaks 
in one place of the sale of "all the right, title 
and interest which are in any way granted 
unto" the plaintiffs; and, in another place, 
that, upon the sale, the patentee may, in the 
names of the plaintiffs or their assigns, "con- 
vey and assure the same to the purchaser, 
and thereupon aU. license, power and au- 
thority" of the plaintiffs and their assigns,' 
&c., "shaU cease." If the language of this 
proviso is to have any distinct effect, with 
reference to the point before the court, it Is, 
that it is explanatory of the preceding clause, 
and shows that the words "right, title and 
interest granted," and "license, power and 
authority," were used by the parties as 
precise equivalents. Then comes the sec- 
ond clause, by which the party of the first 
part (the patentee), and the party of the 
third part (Wilson), covenant with the plain- 
tiffs, that they will institute suits at law, 
and in equity, against any and aU pei:- 
sons, who shaU infringe upon the patent 
aforesaid, within the territory aforesaid, 
during the period of two years from the 
date of the indenture, at their own expense; 
and after deducting the expenses of the suits, 
&e., to pay over the damages recovered to 
the plaintiffs. The third clause may be pass- 
ed over as not important The fourth 
clause then provides, and the plaintiffs cove- 
nant with the patentee and Wilson, that they 
will at aU times, during the said term of two 
years, suffer and permit the patentee and 
Wilson to use their names in all such suits 
as may be commenced as aforesaid, and that 
they will aid and assist them (the patentee 
and Wilson) to procure the necessary evi- 
dence to sustain such suits when com- 



menced. The fifth clause contains a cove- 
nant by the patentee with the plaintiffs, "that 
he win not license and empower any person 
or persons to use any of the aforesaid ma- 
chines within the territory before named 
during the said term of seven years for 
which the said letters patent have been ex- 
tended. But nothing herein contained shall 
be so construed as to prevent the party of 
the first part (the patentee) from construct- 
ing or licensing the construction of the said 
machines to be used elsewhere than in the 
territory aforesaid." 

Such are the most material parts of the 
indenture, which are necessary to be brought 
directly undei' review in the present discus- 
sion. The whole argument of the defend- 
ant's counsel turns upon this, that the in- 
strument amounts, not to a grant of a sec- 
tional right of the patent in a particular ter- 
ritory, but as merely a license to construct 
and use fifty machines within the prescribed 
territory. There is no magic in particular 
words; but we must understand them, as 
they stand and are used in the particular 
instrxtment; and in searching for the true in- 
terpretation, we must look to all the provi- 
sions of the instrument, and give such ef- 
fect to it, as its obvious objects and designs 
require, without nicely weighing the precise 
force of single words. Much stress has been 
laid upon the words "license and empower" 
in this instrument; as though they imported 
something different from "grant." There is 
no doubt, that the words may be used in 
contradistinction to "grant;" but it by no 
means follows, that they are or must nat- 
urally or necessarily be so construed. In a 
broad and general sense, in common par- 
lance, we use the words indiscriminately. 
We say, that a license or power is granted to 
do so and so; and no one ever perceives any 
impropriety in the language. A mere license, 
properly so speaking, passeth no interest in 
the thing, but only makes an action lawful, 
which without it would have been unlaw- 
ful. But if it passeth an interest therein, 
then it is no longer a mere license, but a 
grant. So the law is laid down in Thomas 
V. Sorrell, Vaughan, 351. See, also, Warren 
V. Arthur, 2 Mod. 317. In Brooke's Abridg., 
"License," pi. 19, it is laid down, that if a 
man license one to enter into his land and 
occupy it for a year, &c., it is a lease, and 
should be so pleaded, and not as a license. 
And for this he cites 5 Hen. VII. 1, which, 
upon examination, I find fully supports the 
proposition, if indeed it were possible to enter- 
tain a doubt upon the point. S. P., Hall v. 
Seabright, 2 Keb. 561; 1 Mod. 14; 1 Sid. 428. 
Now, in the present case, there can be no 
doubt, that the instrument did not convey a 
mei*e license, but a license coupled with an 
interest in the machines, and in the patent 
right itself, so far as concerned these ma- 
chines. So that there is nothing in the lan- 
guage, which in any manner restricts the 
interpretation; and we are at fuH liberty to 
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construe tlie "words 'license and empower" 
to mean a grant, if that will effectuate the 
true intent and apparent ohjects of the parties. 
Now, what were the true intent and ohjects 
of the paities in the present instrument ? They 
were, in my judgment, to give the exclusive . 
right, for the purpose of profit, to construct 
and use the patented machines, and with 
them the exclusive right to the patent itselr, 
as an appropriate incident, within the pre- 
scribed territorial limits. This is made clear 
by the covenant on the part of the patentee, 
that he will not license and empower any 
other person to use the same machines, with- 
in the same territory, during the whole pe- 
riod of- the running of the patent right under 
the patent Then comes the proviso, that 
nothing in the instrument shall he so con- 
strued as to prevent the patentee from con- 
structing or licensing the construction of the 
said machine to be nsed elsewhere than in 
the prescribed territory. It is suggested, 
that this proviso shows, that it was the in- 
tent of the parties to allow the patentee, 
and any other persons licensed by him, to 
construct machines within that territoiy, to 
he used elsewhere, which is a right inconsist- 
ent with the supposition, that the jxitent 
right had passed to the plaintiffs, I confess, 
that upon a close examination of the lan- 
guage, I entertain great doubts, if this is to 
be deduced as a very clear inference from 
the language used. The word "elsewhere," 
in its actual connection, is susceptible of be- 
ing applied, as well to the construction, as the 
use of the machine elsewhere, and thus to 
be deemed a mere cautionary provision, very 
proper in cases of this sort, to prevent mis- 
Interpretation. And if the other parts of the 
instrument would justly lead to the conclu- 
sion, that the patent right was Intended to 
be exclusively granted to the plaintiffs with- 
in the prescribed territory, I should not scm- 
ple, ut res magis valeat quam pereat, to 
adopt it. 

But assuming the true interpretation of the 
words to be, as the defendant contends, it by 
no means leads to the conclusion for which it 
is urged. Even upon his construction, the 
patentee, or his licensees, could not use or 
sell for use any machines within the territory, 
if they could constmct them there. Now, the 
right to use the machines is as much a part 
of the patent, as the right to constmct them; 
and "supposing the patent right to be, in con- 
templation of law, an entirety, then we should 
have a case, in which the intent of all the, 
parties, upon the very face of the instrument, 
would be utterly defeated, and the instrument 
itself become a nullity, or neither party would 
have any right whatsoever against third per- 
sons under the patent, for any violation there- 
of. The patentee intended to convey to the 
plaintiffs and their assigns, the sole and ex- 
clusive right to use the machines constructed 
by them, within the territory, and to reserve 
to himself and his licensees at most only a 
concurrent right to construct machines, but 



not to use them within the territory, so that 
nothing was intended to be reserved to the 
patentee but a naked concurrent right to con- 
struct, and to the plaintiffs a similar right to 
construct, with the full and exclusive use of 
all the machines constructed by them within 
the territory. If by law such an intent can- 
not be carried into effect, because the patent 
is, as to all the operative rights granted there- 
in, "the full and exclusive right and liberty 
of making, using, and vending to others to 
be used, the invention," entire and indivisible, 
then, as has been suggested, the instrument is 
a mere nullity. If, on the other hand, it is 
an opeiutive instrument, then, as the exclu- 
sive use of the machines within the territory 
has passed to the plaintiffs," the patentee can 
maintain no suit for any violation thereof, 
therein, for he has no residuary right to such 
use; and the plaintiffs can maintain no suit 
for such violation, according to the argument 
of the defendant, because they are not as- 
signees of the entirety of any territorial right. 
I confess, that if I were driven to make a 
choice under such difficulties— in order to es- 
cape fr'om such consequences, going manifest- 
ly to defeat all the proper purposes of the pat- 
ent acts— I should rather construe these acts 
distributively, and say, that the patent right 
ought not to be deemed an entirety, but to be 
divisible, so as to permit a grant of the ex- 
clusive right to construct to one person, to use 
to another, and to vend to another. 

But I am not driven to make any such 
choice. " On the contrary, a construction of the 
instrument perfectly consistent with its terms 
and intent and objects, taking aU the clauses 
together, may be adopted, which shall give 
full effect to every part thereof. Suppose the 
instrument had in terms declared, that the 
patentee granted the exclusive right of the 
patent within the territory to the plaintiffs, 
but the plaintiffs were still to permit and al- 
low the patentee and his assigns to constmct 
machines within that territory, to be used and 
sold elsewhere, there could be no diflacult3% in 
law, in giving full effect to such a provision. 
The patent right would pass to the plaintiffs 
within the territory, and the patentee and his 
assigns would still be entitled, as licensees 
under the plaintiffs, to constmct machines', 
without infringing the grant, within the terri- 
tory. Now, this is precisely what, in my 
judgment, tihe parties intended in this case to 
do, and what, taking all the clauses together, 
they have actually done. In the first place, 
the grant, for so I call it, was not a mere per- 
sonal naked license to the plaintiffs; but it 
was intended to be an assignable interest. 
The plaintiffs were to construct and use, and 
to license others to construct and use, ma- 
chines within the territory. They might as- 
sign their whole right to all the machines, or 
to any one or more of them. Suppose a man 
should sell a horse to another, and the buyer 
were to agree, that the seller should have the 
privilege to use the horse once a week, as his 
occasions may require, would not the exclu- 
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sive property in the horse pass to the buyer? 
Suppose a person should buy of another a 
loom for weaving, and he should agree, that 
the seller might weave certain cloth in it, 
would not the sale convey the entire title to 
the loom to the buyer? Suppose a person 
should buy a corn-mill of another, and should 
agree at the same time, that the seller might 
grind his own com therein, would not the en- 
tire title to the mill pass? I put these cases, 
because they stand upon a strong analogy, 
and show that there is nothing unreasonable 
or repugnant in giving such constructions to 
instruments of this nature. 

In the next place, if there was any violation 
of the patent right within the territory, in 
whose name was the suit contemplated to be 
brought? Plainly, as the fourth clause, al- 
ready referred to, shows, in the name of the 
plaintiffs, and yet at the espense of the pat- 
entee; and the plaintiffs were to receive all 
the damages recovered, after deducting the 
costs and expenses of the suits. Now, this 
very clause is decisive to show, that all the 
parties contemplated, that the patentee bad 
parted with all his patent right within the ter- 
ritory, and that it was exclusively vested in 
the plaintiffs. If that was the intent— the 
true and sincere intent, what is there in the 
law which prevents this court from giving 
full effect to it? But it is said, that the par- 
ties acted under a mistake of the law on this 
subject But how does that appear? It is 
assuming the very matter in controversy, and 
assuming it, when, upon the interpretation of 
the instrument itself, already suggested, there 
was no mistake of law at all. It is clear, that 
the parties intended no mistake of law, and 
we are not at liberty to defeat their intentions 
by assuming, that one did exist. 

The very proviso already commented on, 
corroborates the views already taken by the 
court If the parties did not intend, that the 
plaintiffs should have the exclusive right to 
the patent within the territory, but meant, 
merely, that tlie plaintiffs should possess a 
limited license therein, the proviso, so sedu- 
lously incorporated into the fifth clause, was 
utterly useless and unnecessary. But, if the 
plaintifEs were to have such an exclusive right, 
then the proviso may have a veiy just, and, 
in one view, a very important operation. Up- 
on the construction contended for by the de- 
fendant, it secures a license to the patentee, 
to construct machines within the territory, 
although not to use them or vend them there. 
In the other aspect, it excludes any conclu- 
sion, that the patentee did not "elsewhere" re- 
tain his full and exclusive right and liberty to 
make, use, and vend any machines, whatso- 
ever, under the patent 

But it is suggested, that the limitation of the 
right, granted to fifty machines, shows, that 
the patentee contemplated a license for that 
number only, and not an exclusive grant of the 
patent to construct and use machines within 
the territory. I profess not to feel the force 
of this, as an uadependent, or cogent objection. 



It is a circumstance, in the case, fit to be 
weighed. But it is, by no means, one, tbut 
is, in itself, entitled to very grave considera- 
tion. The limitation of the number of ma- 
chines, to be made or used under a patent, 
is not inconsisteut with the grant of an ex- 
clusive right in the patent, withm a particular 
temtory. It is a matter of policy, or con- 
vem'ence, or profit, to be judged of by the par- 
ties, as to Its effects upon the value of the pat- 
ent right, out of that particular territory- Sup- 
pose a patentee should sell an undivided moiety 
of his patent to another person, and should 
agree with him, that neither of them should 
erect more than a given number of machines; 
so that the market shoxild not be unduly glut- 
ted with them, either for use or sale; or sup- 
pose that the patentee shoidd sell the exclusive 
right of his patent to A., in six of the United 
States, to B. in six other states, and to C. ui 
six other states, retaining the remaining states 
to himself, and he and they should mutually 
agree not to make or use, or vend, more than 
a fixed number of the patented machines in any 
one state, what would there be in such an 
agreement inconsistent with the exclusive right 
of each within his prescribed circuit of states? 
I profess to be unable to perceive any legal 
objection to such an agreement, or to its legvl 
operation, as an exclusive grant of the patent, 
within the prescribed states. There is, or at 
least may be, a wide difference between the 
right to a thing, and the unrestricted exercise 
of that right, under a grant A man may pur- 
chase a house in fee, and yet he may limit him- 
self, as to his mode of enjoyment thereof; as, 
for example, he may covenant not to carry on a 
particular trade there, or not to let it for a tav- 
ern,, or not to let it in parts to more than four 
families at the saxne time. The house is still 
in his exclusive ownership, although he should 
thus qualify the general rights, ordinarily inci- 
dent to that ownership. The limitation of the 
number of machines in this ease, was, at least 
as far as we can gather from the nature and 
apparent objects of the instrument, not design- 
ed to prevent an exclusive patent right within 
the territory, but to exclude an injurious com- 
petition to the patentee, elsewhere. If the plain- 
tiffs were at liberty to construct and use as 
many machines, as they pleased, within the pre- 
scribed territory, the value of the patent right, 
to the patentee, in all the adjacent and neigh- 
boring territory, might be materially impau-ed, 
if not totally extmguished. The limitation, 
then, was designed, not to change the nature of 
the right, but to limit its exercise. It was not 
to reduce it from a grant to a mere license, but 
to limit the extent of the actual exercise of 
the right granted. It is not, properly speak- 
ing, an exception of a part out of the thing 
granted, ejusdem generis; but it is a restric- 
tion upon the mode and extent of using it 
There are many other suggestions, which might 
be made upon the true character and interpre- 
tation of this instrument, and various other ex- 
positions have been relied on, at the argument, 
upon which I forbear to comment, because 
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they do not appear to me materially to alter, 
■or control those, which have heen already con- 
sidered. I do not say, that the interpretation 
«f this instrument is fi'ee from aU doubt But, 
that, "Which approves itself best to my ju.dg- 
ment, is that, which hds been already stoted. 
The opposite conclusion could not, in my judg- 
ment, be arrived at, without encountering more 
difficulties— some of which strike me to be al- 
most insuperable. On the whole, therefore, I 
hold, that the interpretation given to the in- 
strument at the trial was the tme one, and it 
has not been shown to be erroneous. 

For the reasons akeady given on the other 
pohits, as well as on this point, the motion for 
a new trial must be overraled, and judgment 
pass upon the verdict for the plaintiffs. I have 
the less hesitation in coming to this conclusion, 
because the present trial is not absolutely final; 
4ind the mei-its of the case may be fully con- 
sidered in the bill in equity, and caixied for a 
final decision to the supreme comrt. 

Upon the other motion for an injunction, 
founded on the bill in equity, it is hot necessary 
to say much. The injunction is aslied for, upon 
the ground of long possession, the renewal of 
the patent, and the legal effect of the trial at 
law. In respect to the possession, the case 
is certainly very strong. The original patentee 
(TVoodworth) went to his grave in full posses- 
sion of it, if not imdistm-bed and undisputed, 
as to his title to the invention patented, at 
least without any successful impeachment of it. 
The patent has been renewed, since his decease, 
by the board of commissioners, after full ex- 
amination and deUberation, in favor of his ad- 
mhiistrator. I think, too, that it was clearly 
•established at the recent trial, that TVoodworth 
■was the true and original inventor of the ma- 
■chine patented, and it was so found by the 
jury. Indeed, the only question, upon the 
merits, was, "whether the defendant used the 
patent machine, or one substantially different 
flrom it. Upon that, as a question of fact, 
there was a considerable conflict of evidence. 
But the jm^- found a verdict upon that point, 
also, for the plaintiff, and, as it appears to 
me, according to the preponderance of the evi- 
dence. The defendant has established no title 
in himself, or in any other person, to use the 
patented invention; and he has failed in his 
defence, that he did not violate it. The doc- 
trine laid down by Lord Eldon, in Hill v. 
Thompson, 3 Mer. 622, is, in my judgment, the 
true doctrine, and is indispensable to the re- 
pose of titles, and the secmity of patentees. 
It is this,— that where a patent has been grant- 
ed, and an exclusive possession, of some dura- 
tion, under it, the court will interpose its in- 
junction, without putting the patentee prevl- 
oxisly to establish the validity of his patent by 
an action at law. But where the patent is 
but of yesterday (meanhig, that it is recent), 
and upon an application being made for an in- 
junction, it is endeavored to be shown, in oppo- 
sition to it, that there is no good specification,— 



or otherwise, that the patent ought not to have 
been granted, the comt win not, upon its own 
notions, respecting the matter in dispute, act 
upon the presumed validity or invalidity of the 
patent, without the right having been ascer- 
tained, by a previous trial at law; and will 
send the patentee to law, and oblige him to 
establish the validity of his patent, in a court 
of law, before it will giant him the benefit 
of an injunction. Correctly considered, there 
is nothing in Loi'd Cottenham's judgment, in 
CJollard v. Allison, 4 Mylne & C. 487, which ui 
any manner impugns or shakes this doctrine. 
In that case, a new trial at law had been grant- 
ed, and therefore his lordship held the legal title 
of the parties, as still undecided. I have, my- 
self, in former cases, adopted Lord Eldon's doc- 
trine, and, especially, in the case of Ames's 
paper manufacturing patent, which was, at the 
time, most sti'enuously contested upon various 
grounds, and, especially, upon the ground, that 
the invention was not new. Yet the jmy hav- 
ing, after a gi'eat conflict of evidence, estab- 
lished the validity of Ames's patent, an injunc- 
tion was granted. I shall, therefore, direct an 
injimction to issue, and to remain, until the 
hearing of the cause, or the further order of 
the court 

[For other cases involving this patent, see note 
to Bickness v. Todd, Case No. 1,389.] 



WASHBURN (NEBDHAM v.). See Case No. 
10,082. 

WASHBURN V. PENNSYLVANIA INS. GO. 
See Case No. 17,212. 



Case l^o. 17,215. 

WASHBURN V. UNION FIRE INS. CO. 

[Detroit Post and Tribune. Nov. 8, 1879.] 
Circuit Court, E. D. Michigan. Nov. 7, 1879. 
Pike Issi'uaxce— Cause op Loss— Esplosios at 

FlItE. 

The case of C. O. Washburn against the 
Union Fire Insurance Company in the United 
States circuit court yesterday resulted in a 
verdict for the Washburn Mills at Minneapolis, 
destroyed by an explosion nearly two years ago. 
There was a clause in the policy exempting the 
company from liability from loss by explosion. 
Plaintiff claimed that the mills were on fire 
before the explosion, and that the explosion was 
caused by fire. Judge BROWN submitted to 
the jury the question whether or not fire other 
than the ordinary fires or lights in the mill 
caused the explosion. They found that there 
was such fire, and that therefore the exemption 
in the policy did not apply. There were some 
80 policies on the mills and contents, and other 
suits are pending. 

[Cited in Washburn v. Miami Valley Ins. 
Co., 2 Fed. 639.] 

[This was an action by Cadwallader C. Wash- 
burn against the Union Fire Insurance Com- 
pany on a policy of insurance. The trial re- 
sulted in a verdict for plaintiff for §1,650.50. 
No opinion filed.] 
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Case Ho. 17,216. 

WASHBURN V. WESTERN INS. CO. 

[9 Ins. Law J. 424.] i 

Circuit Court, S. D. Ohio. Oct. Term, 1879. 

FiKE IxscuAXCE— Construction of Policy — Ex- 
plosion OF Flodk Dl'ST. 

1. The policy insured the building and roa- 
chinei-y of a flouring mill in Minnesota, which 
was destroyed through the force of an explo- 
sion in connection with fire. It was alleged 
by the defendant that the explosion resulted 
from flour dust fired by a spark or flame from a 
lamp, and that the fire was caused by the ex- 
plosion, while the plaintiff insisted that a fire 
preceded and caused the explosion. The policy 
contained the following condition: "The com- 
pany shall not be liable for fire caused by inva- 
sion, insurrection, riot, civil commotion, or mili- 
tary or usurped power; nor for loss by lightning 
unless fire ensue, and then for loss by fire only; 
nor for loss by fire or otherwise resulting from 
the explosion of steam boilers, or gunpowder or 
other explosive substances; nor for loss of any 
kind consequent upon the fall of a building 
herein insured, or containing property covered 
(except the same be a result of fire); and all 
insurance under this policy on it or its contents 
shall, iu such cases, immediately cease and de- 
termine." Held, that if the explosion was caus- 
ed by a fire, although the explosion contributed 
in a large degree to the destruction, fire was 
the proximate cause and the policy was liable, 
but if the explosion resulted from a spark or 
lamp and caused the destruction in whole or in 
part, and the fire resulted from the explosion, 
title policy was exempt. 

2. Any specially inflammable or hazardous 
condition due to the presence of flour dust must 
be presumed to be known to the insurers if an 
accident of the business. 

[Action at law upon a policy of fire msurance.] 

Abstract of charge to juiy by SWING, Dis- 
trict Judge: 

This condition by the terms of the policy is 
a part and parcel of the policy, and the policy 
is a general one of indemnity against loss by 
fire; but the condition excepts loss which may 
result from lightning unless fire ensue, or loss 
by fire whieh originated from explosion of 
steam boilers, or from the explosion of gunpow- 
der, or from the explosion of any other explo- 
sive substance. So that loss by fire created 
and brought into existence from any other 
cause whatever, no matter what, is expressly 
provided for by the terms of this pohey. That 
is, so far as the question of fire is concerned. 
But there is another exception in this policy in 
connection with it, and that is that the policy 
shall not extend to any loss to the party which 
may result, not fi-om fire, but which may result 
hi other ways from either of these,— a loss 
which is caused by lightning, from the explo- 
sion of steam boilers, from the explosion of gun- 
powder, or from the explosion of other sub- 
stances. Q'he insurance company had a right 
to make these exceptions as a part of its eon- 
tract, and they are not repugnant to the gen- 
eral purpose and object of the contract; so that 
in this case this condition must be regarded as 
a part and parcel of this contract as much as 
though it were on the face of the contract. 

I don't think it necessary, gentlemen of the 

I [Reprinted by permission.] 



jury, in this case to go into any extended dis- 
cussion of the relation of cause and effect, or 
of the philosophical division or subdivision of 
causes and the relations to each other and of 
tlieir ultimate relation to the efCect produced. 
Such a scientific and philosophical disquisition 
would result in no valuable purpose in enabling 
you to dischaige your duty in this particidar 
case. Interesting as they are to scientists, and 
valuable as they are, and necessarily so in 
many cases, this is not a case or a time to in- 
dulge in anything of that character, even if we 
had the disposition or ability to do so. But 
from the cases reported in 7 Wall. [74 U. S.] 
44 [Insurance Co. v. Tweed]; 11 Pet. [36 TJ. 
S.] 213 [Waters v. Merchants Louisville Ins. 
Co.]; 94 U. S. 469 [Milwaukee & St. P. Ry. 
Co, V. Kellogg]; 95 tJ. S. 117 [tosm-ance Co. 
V. Boon], — one proposition of the law of force 
and the philosophy of force, and tiie philosophy 
of cause and efEect is clearly and conclusively 
established, and that is this: that the proxi- 
mate cause— the cause to which the result must 
be attributed— is not necessarily at aU times 
the cause nearest the result which has been 
accomplished, but that it may be the originatmg 
cause; in other words, it may be a cause which 
has set other causes in motion, which, by their 
unsevered and continued action with each oth- 
er, has produced the effect. In this case, if 
there was a fire, and it produced an explosion, 
and that explosion contributed in a very large 
degree to the destruction of the property ha- 
sured, the fire nevertheless would be the proxi- 
mate cause, and would be the agent to which 
the result must be attributed,— the cause which 
produced the effect. On the other hand, if the 
destruction of this property was produced by the 
explosion of any combustible or explosive sub- 
stance; if that was the cause which threw it 
down, and if the fire resulted from that which 
caused its ultimate destruction, or the desti'uc- 
tion of any part of it, and that explosion was 
occasioned by a spark or by a flame from a can- 
dle or lamp,-r-then the explosion would be the 
proximate cause which produced the result, and 
the plaintife in this case would not be entitled 
to recover at the hands of the defendant. So- 
that the whole question for you to determine 
under the instructions which I have given you 
is one purely of fact,— whether there was in 
this mill a fire, and from the result of that fire 
an explosion ensued by which this property was 
destroyed. The defendant, by its contract, 
agreed to indemnify the plaintiff against dam- 
age or loss from fire to the building and ma- 
chinery of a flour miU, and the policy directly 
designates such property as specially hazardous. 
Whatever was, therefore, necessarily connected 
with the building and maehineiy and their uses 
in the manufacture of flour, or necessarily 
growing out of and resultmg from such use, by 
which the property "would be rendered more 
liable to fire than ordinary property, must be 
held to have been in the contemplation of the 
defendant at the time of the issuing of the pol- 
icy, and it must be held to have contracted in. 
direct reference thereto. Therefore, if in th& 
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case of a building and machinery used in the 
manufacture of flour, the building would he- 
come flUed ■with flour dust, which by its char- 
acter would be highly inflammable, and if, un- 
den such circumstances, a fire broke out in the 
mill, and by its rapid progress and heat brought 
the dust and the air in such a condition and 
in such relations to each other as to make 
them explosive, and they were by such fire ex- 
ploded, the loss would be a loss by fire within 
the tei-ms and meaning of this policy, and the 
defendant would be liable for it. As a matter 
of course, the plaintiff must satisfy you by a 
preponderance of evidence that there was a loss 
by fire, applying it to the particulars in the' 
case. The plaintiff must satisfy you by the 
preponderance of the evidence that a fire exist- 
ed in the mill, and it is for you to determine 
from all the facts and circumstances of the 
case where the preponderance of the evidence 
lies. If, taking all the facts and circumstances 
in the case together, the preponderance of the 
evidence satisfies you that such a fire did ex- 
ist, and that it produced the explosion, then the 
defendant is responsible to the plaintiif imder 
the rules which I have given you. As to the 
extent of the responsibility, if there was a total 
loss of the property,— that is, a total loss of 
the building and a total loss of the machinery, 
—as a matter of course the defendant would be 
liable to the fuU amount of the policy of insur- 
ance, with interest from sixty days from the 
date at which the proofs of loss were furnished. 

Verdict for plaintiff. 



Case ISTo. 17,S17. 

WASHBURN & MOBN MANUF'G CO. v. 
HAISH. 

[9 Biss. 141; i 18 O. G. 465; 4 Ban. & A. 571.] 

Circuit Court, N. D. Illinois. Oct. 14, 1879. 

Use of Anotheu's Patent Mark— Suit fob Ix- 
JONCTION'— VAi/iDixr OP Patest. 

1. A person has no right to mark his goods 
with any words or terms indicating that they 
are manufactured under a patent which he does 
not own and has no right to use, and the courts 
will restrain him from such action. 

[Cited in Adee v. Peek, 39 Fed. 211,] 

2. And in such case the defendant will not 
be allowed to defend by denying the validity 
of the patent. 

In equity. Bill for injunction. 

Cobum & Thacher, for complainant 
I. V. Handall, for defendant. 

BLODGETT, District Judge. The bill in 
this case charges that complainant is owner 
of a patent for an improvement in barbed 
wire for fencing purposes, No. 74,379, issued 
by the United States to Michael Kelly, dated 
the 11th day of February, 1868, and re-issued 
on the 8th day of "February, 1876; that de- 
fendant, Jacob Haish, under the name of Ja- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



cob Haish, J. Haish & Co. and Jacob Haish 
& Co., ^ who is a manufacturer of barbed wire 
for fencing purposes, has issued circulars 
and used tags and marks and put upon pack- 
ages of barbed fence wire words and terms 
stating that the wire manufactured and sold 
by Mm is made under said re-issued patent, 
and also that he is owner of one-half of said, 
re-issued patent, to the great detriment of 
complainant's business. Complainant prays 
injunction restraining defendant from issuing 
any circulars or using any words on pack- 
ages indicating that his goods are manufac- 
tured under said re-issued patent. 

Defendant admits the issue of said circulars 
and the use of tags and markings, substan- 
tially as charged in the biU, and also admits 
that he is not the owner of said re-issued pat- 
ent, and alleges that he is the owner of cer- 
tain patents for barbed wire, under which he 
manufactures, and that he marks his goods 
with words showing that they are made under 
his said patents. He further alleges that 
said re-issued patent is void, and that com- 
plainant has no right to the protection there- 
of. I am very clear that the defendant has 
no right, upon the admitted facts in the case, 
to mark his goods with any words or terms 
indicating that they are manufactured under 
complainant's patent. He has the right, and 
it is his duty, to mark his goods with his 
own patent mark; but this does not give him 
the right to put upon the goods any indicia 
showing that they are made under another 
man'spatent or a patent which he does not own 
and has no right to use. Several reasons occur 
to me why he should not be allowed to do 
this. In the first place, the owner of a pat- 
ent has the right to regulate the quality of 
goods bearing the patent mark. The value 
of a patent to its owner may largely depend 
upon the quality of goods manufactured un- 
der It. By manufacturing and selling a poor 
article purporting to be made under com- 
plainant's patent the value of the patent it- 
self may be seriously impaired and the com- 
plainant damaged. In the second place, the 
public would be Imposed upon and led to be- 
lieve that they were purchasing a genuine 
article made by the patentee or under his pat- 
ent. This reason applies the more forcibly 
because the law makes it the duty of a pat-; 
entee, or those manufacturing goods under a 
patent, to mark his goods with the word "pat- 
ented," with the date of the patent; and per- 
sons purchasing such goods with the belief 
that they were made aud vended by the pat- 
entee, -or those acting under his license, 
might be liable for an action of infringement 
by the owner of the patent; and, thirdly, 
such. an act is a direct violation of the prop- 
erty interest which the law vests in the own- 
er of a patent. No man has the right to vio- 
late this right of property any more than he 
has to trespass on another's land or other 
tangible property. Nor can the defendant 
question the validity of this patent in this 
collateral way. 
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If the patent is not valid, defendant lias no 
right to impose upon the public by marking 
his goods with terms indicating that they 
ax& protected by a patent. He cannot be al- 
lowed to use that to which complainant has 
at least the exclusive prima facie right and 
then defend himself by denying the validity 
of the patent. Again, the effect of defend- 
ant's admitted acts is to call in question the 
complainant's title to this re-issued patent. 
He is in effect guilty of a libel upon the com- 
plainant's title by asserting that he is the 
owner of half the patent, and this may work 
great injury to the complainant. Whether 
complainant can recover the damages in this 
action which it may have sustained by these 
admitted aers of the defendant is not now in 
question. The only relief at present invok- 
ed is the prevention of future damage to com- 
plainant, and to this extent, it seems to me, a 
ease is made out for injunction. 

An injunction will be issued restraining de- 
fendant, his agents, attorneys, servants and 
associates from marking any barbed fence 
wire or packages of barbed fence wire with 
any words or letters indicating that said 
wire is manufactured, either in whole or part, 
under or pursuant to the said re-issued patent 
No. 6,902. 

[For another cAse involving this patent, see 
Washburn «& Moen Manuf'g Co. v. Haish, 4 Fed. 
900, 7 Fed. 906.] 



Case nSTo. 17,218. 

WASHBURN & M. MANUF'G CO. 
HAWKEYE STEEL-BAR 
FENCE CO. 



V. 



[Cited in Washbnm & Moen Manuf g Co. v. 
Cincinnati Barb Wire Fence Co., 42 Fed. 678. 
Nowhere reported; opinion not now accessible.] 



WASHBURNE (HAWES v.). See Case No. 
6,242. 



WASHBURNE (LOVEJOY v.). 
No. 8,550. 



See Case 



Case No. 17,219. . 

WASHING MACH. CO. v. EARLE. 

T3 Wall. Jr. 320; i 2 Fish. Pat. Gas. 203; 18 
Leg. Int. 348.] 

Circuit Court, E. D. Pennsylvania. Nov. Term, 
1861. 

Disintegration of Patbnt Rights — Gbants to 

DlFFEKEXT PeUSOSS. 

1. A patentee may hold a close monopoly of 
his right, and if he does so, the court will re- 
strain by injunction any persons using it. Or 
he may grant out his entire light. But he can- 
not divide his right into parts, and grant to one 
man the right to use it in its connection with or 
application to one class of subjects, and to an- 
other man the right to use it in its connection 
with or application to another class, to such an- 
extent as that purchasers from any of these 
persons may not use the fabric purchased es- 

1 [Reported by John William Wallace, Esq., 
and here reprinted by permission.] 



actly as they like, and if they please in viola- 
tion of what he has supposed were rights not 
granted by him. 
[Cited in Hill v. Whitcomb, Case No. 6,502; 

American Cotton-Tie Co. v. Simmons, Id. 

293; American Cotton-Tie Supply Co. v. 

Bullard, Id. 294; Holiday v. Mattheson, 24 

Fed. 186.] 

2. Es. Gr. Goodyear, the patentee of vul- 
canized India rubber, might have prevented any 
person from using his fabric for any purpose. 
But if he grants to A. the exclusive right to use 
it to make "wringers" only, and to B. the right 
to make "tubes" only, A. cannot restrain C, 
who has bought tubes from B., from converting 
them into "wringers," by any process whatever 
that he, C, pleases. Neither can Goodyear. 

This was a bill for injunction; the case behig 
as follows: Goodyear was the patentee of 
what is known as vulcanized India rubber; an 
invention of undoubted originality, and which 
had been applied by him to a vast number of 
useful purposes. Among these were the fol- 
lowing: (1) Making "wringers" for the differ- 
ent kinds of washing machines, now extensive- 
ly used in hotels, public laundi'ies, &c.; the of- 
fice of these "wringers" being to press water, 
starch or other liquid mixture out of clothes, 
after they had been washed. (2) Mr king hose, 
pipe and tube; now used extensively for car- 
rying water to fires, gardens, streets, mills, 
&c.; though used for many other purposes, as 
to convey sound, &c. Not having great capi- 
tal of his own, Mr. Goodyear, or persons who 
had bought his patent, had parcelled out the 
invention among many licensees; granting to 
one person the right to use it for one purpose 
and to another the right to use it for another. 
To the complainants hi this case, the washing 
machine company, he had granted the exclu- 
sive use of it in its application "to or In com- 
bination with all wringing, washing and starch- 
ing machines," while to a company, called 
the Boston Beltmg Company, he had grant- 
ed the use of it for maldng "hose, pipe and 
tube," and "no further;" the hose, pipe and 
tube described in one part of this deed of li. 
cense being described in another, as "conduit 
hose— pipe and tube." That part of the wash- 
ing machines above referred to as "wringers," 
were in fact iron shafts covered with India 
rubber. "The rubber"— to use the language 
of one of the workmen, "is consti-ucted in rolls 
of a cei-tain length, with an openuig through 
the whole length for the metallic shaft, but 
much smaller than the shaft, so that the rub- 
ber, when the iron shaft is forced through it, 
being thick, gripes and clings to it, and turns 
with it, instead of turning upon it; thus wring- 
ing the clothes as they are passed between the 
two rollers. The smallness of the aperture 
through the rubber, and the consequent force 
and closeness with which it clings to the iron, 
makes the shaft and the mbber, in effect, one 
entire solid roll." The Boston Belting Com- 
pany, whose right to make and seR "hose, 
pipe and tube," was not disputed, did not at- 
tempt to make "wringers." They made hose, 
pipe and tube alone. But a firm named Colley 
& Co., who had a patent of their own for mak- 
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ing wasliing maclimes, bought this hose, pipe 
or tube, and out of it they made "wringers" 
for their washuig machines, by cutting the 
hose into short pieces, running iron stiafts 
through the pieces and fastenmg them to the 
iron "With cement. The result was that the 
firm of Colley & Co. made wringers out of the 
thinner hose much lilie those which the wash- 
ing machine company could out of the tliick 
rubber expressly prepared for the purpose; 
good enough at any rate to undersell the wash- 
ing machine company, who were bound to pay 
to Goodyear three cents a pound for the right 
of using vulcanized rubber in maMng wring- 
ers,, while the belting company had the privi- 
lege of making hose for two. The washing ma- 
chine company now filed this bill, Goodyear 
being co-complainant, against certain agents or 
vendees of Colley & Co., praying a preliminary 
injimction against the sale of any washing ma- 
chines of which the wringers were made by the 
use of hose. 

Mr. Jenks, for complainant, cited great num- 
bers of dictionaries of the English language, 
from Johnson down to Webster, and dictiona- 
ries of science, both Latin, French and English, 
to prove that each of the words "hose," "pipe," 
and "tube," meant essentially the same thing, 
and but one thing; st. a long hollow body, gen- 
erally and in common parlance, cylindrical, 
and in the nature of a conduit for fluid; though 
neither of these qualities was of the essence of 
pipes or tubes. They might, he admitted, be 
of any substance, clay, wood, glass or what 
not, but that they should be hollow, and not 
solid, was of the essence of hose, pipes and 
tubes alike; and this pomt he abundantly 
made out on the authorities which he cited, 
with great research and learning. This being 
so, he admitted that as long as the fabrics of 
the Boston Belting Company were used for 
any purpose for which hose, pipes or tubes 
could, in their proper nature, be used— that is 
to say, -so long as they were left hollow and 
as conduits, whether for water, air, light, 
steam or any other substance or element capa- 
ble of transmission through them— neither 
Goodyear, Colley & Co., nor the washing ma- 
chine company, nor any one else could com- 
plain. But here was an abuse; they take 
tubes, and permanently filling them up with an 
iron axis larger than the hollow of the pipe, 
and so stretching them, make them solid bodies. 
The case states that in the wringers of all 
washing machmes, "the shaft and the rubber 
form, in effect, one entire solid roll." Can a 
man purchase one kind of patented articles, 
cut them up— in fact destroy their identity and 
natiu:e— and then use the fragments in a way 
never contemplated in regard to the whole 
thing owhile in a perfect state, and in a way 
which du-ectly interferes with the reserved 
rights of the patentee, or with those to whom 
he has granted themV In the present case 
the expression is, "conduit hose, pipe and 
tube," which shows plainly that the words 
"hose, pipe and tube," were used in their strict 
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sense, as pipes or channels for the conveyance 
of fluid. * 

Mr. Gifford, for defendant. 

The vise of vulcanized rubber for making 
conduit, hcse, pipe or tubmg, was conveyed by 
the strongest terms; there is no restriction 
upon the use of them; and therefore the gi*ant 
carri^ the right to use them for any purpose 
to which they are applicable. The grant con- 
veys the right for conduit. The word conduit 
is a noun, and is defined by lexicographers to 
be "a conducting pipe or tube." The convey- 
ance, therefore, does not stop with granting a 
right to conducting pipe, but after doing that, 
by the well-selected term "conduit," it goes on 
and conveys also the right to hose, pipe and 
tubmg; showing that the intention was to 
convey the right to that form of rubber for all 
the uses to which it is appUcable. The com- 
plainants, to avoid this result, are driven to 
the necessity of distorting the language by a 
violation of common rules of grammar, and 
calling the word "conduit" an adjective which 
in English is a noun, and was never anything 
else. But the complamants contend that the 
rollers in the wringing machines are not tubes; 
let us look at that. 

1st The complainants substitute in their 
treatment of the subject the aggregate thing, 
to wit: the roller In which the tube is used, 
and then ask whether such aggregate thing 
is a tube. A wagon is not a wheel, but a 
wheel was used in its construction, and such 
was a proper use of the wheel, and it is none 
the less a wheel because it forms a part of 
the wagon. So with a roller of the wringing 
machines. It cannot be called a tube in the 
aggregate, but nevertheless a tube was used 
in the construction of it, and does not cease 
to be a tube because it forms a pait of the 
roller. 

2d. A tube is cylindrical, and that is the 
form which is required in the wringing ma- 
chines. It has this form before bemg used in 
that machine, and it retains that form when 
in and a part of it. 

3d. A tube has a cahber, and a caliber is in- 
dispensable to put the iron rod through in its 
use in the wringing machine, as much as It 
would be to conduct water. 

4tii. It is therefore plain that the use of a 
tube or pipe to put the iron rod through to 
make a roller, is a direct and proper use of it, 
employing all the functions of a tube, and con- 
tinuing to employ them, and without those 
functions no such use could be made of it. 

5th. The roller is composed of the tube of 
rubber and the rod of iron, and neither, after 
their union, ceases to be what it was before. 
The rod of iron is still a rod of iron, and the 
rubber tube is stiH a rubber tube, and in the 
aggregate they are a rod of iron through a 
rubber tube. When the man makes the roUer, 
by putting the rod of iron through the tube, 
he is simply using, and in a useful and proper 
way, a rubber tube, and no other form of 
rubber would answer his puii)ose. He is not 
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destroying the tulie and using the material of 
it for some other purpose; on the contrary, 
he is using the tube by filling it with iron, 
which is as legitimate a use as if he were 
to fill it with water. 

But the complainants say that in using the 
tube as a part of the roller, the tube is more 
or less stretched. If this be so, then it is sim- 
ply a stretched tube. The tube is not de- 
eti'oyed. If filled with T\ater it might be 
stretched; but who would contend that for 
that reason it had ceased to be a tube? Where 
a party has a license to make and sell an ar- 
ticle of a certain form and function, if the pur- 
chaser, instead of using that form and func- 
tion, destroys such form and function, and 
uses the material, to wit, the vulcanized rub- 
ber, to make a rubber arMele of a different 
form and function, and for which the form of 
the article purchased was not adapted, a very 
different question arises from any question in 
this case, and one which, it is submitted, is 
not necessaiy for the court to trouble itself 
with in deciding this case. To illustrate. If 
a man were to purchase India rubber boots of 
a party having a license only to u&e vulcanized 
irubber for boots, and after so purchasing them, 
instead of using the function of a boot, were 
to desti-oy that function by cutting them up 
in strips and using them for springs, or to 
make shin-ed goods out of, the question then 
would be, whether he would have a right to 
destroy the licensed form and function of the 
rubber instead of using that foi-m and func- 
tion, and to make some other form of a rub- 
ber article out of the material. But in this 
case thefe is no such question; the tubular 
form of the rubber is not destroyed, but it is 
used, and necessarily used, and continued in 
use; and such foi-m and function is indis- 
pensable for the use to which it is applied. 

GRIER, Circuit Justice. The right of the 
Boston Belting Company to manufacture 
pipes or tubes is not disputed. They pay a 
certain tariff per pound for the right to use 
the patented process: the material thus man- 
ufactured by them belongs to them, and not 
to Goodyear. Any covenant between them 
and him that they will not manufacture cer- 
tain articles, may be valid as between the 
parties, but it does not run with the rubber, 
like a covenant on land. CoUey & Co., when 
they purchased their tubes are absolute own- 
ers of them, and may convert them into rolls 
for wringers to their wasliing machines, or 
put them to any other use. They might have 
bought belting or overshoes, or any other ar- 
ticle made by the licensees of Goodyear, and 
converted the material to any purpose that 
suited them. I may purchase a tobacco pipe 
made of this material, but I am not bound to 
smoke with it, and may convert it into an 
inkstand. The agreement between the li- 
censees that A. shall make all the pipes, and 
B. all the inlistands, gives neither of them 
a right to the interference of a chancellor to 
compel me to smoke with my pipe, or to put 



ink alone in my inkstand. They cannot 
oblige me to use, in subservience to their ar- 
rangements, that which has become my prop- 
erty. 

But, say the complainants, although it is 
tnie that a '"tube" is defined to be a hollow 
cylinder, yet it is generally used to convey 
water, and is called a water pipe. In addi- 
tion, the Boston Belting Co. pay a tariff of but 
two cents; whereas, the complaining corpora- 
tion pay three cents, and therefore ought to 
have a monopoly of making rollers. The per- 
fect answer to this is, that the complainants 
have no patent or exclusive monopoly of 
making rollers of vulcanized rubber. Good- 
year, by virtue of his patent, might have 
manufactured it all himself, and sold it for 
such price as he could get; but his patent 
gives him no power to control the use which 
persons who purchase may make of it. Vul- 
canized rubber may be applied to a thousand 
purposes, from a tube to a steam engine, but 
this patent gives no power to the patentee to 
parcel out his one monopoly into a thousand 
pub-monopolies. He may make any cov- 
enant he pleases with his licensees, aiid by 
that means may dispose of his special li- 
censes to great profit, but he cannot compel 
the public to notice or regai-d such agree- 
ments, or the right conferred or reserved by 
them. If his licensees do not perform their 
agreements, his remedy is by action against 
them on his covenants, and not by recourse to 
a chancellor to restrain third persons who 
have purchased vulcanized rubber from his 
licensees from using it, when it is theirs, for 
any puipose they please. 

The bill does not complain that the ma- 
chines sold by defendants are made out of rub- 
ber purchased from one who has pirated the 
patented process, but that the manufacturer 
who made them did not buy them from the 
complaining corporations on whom Goodyear 
assumes to have the power of conferring a 
monopoly to apply his rubber to that purpose. 
But the patent conferred no such power on 
him or them. Every person who pays the 
patentee for a license to use his process be- 
comes the owner of the product, and may sell 
it to whom he pleases, or apply it to any pur- 
pose, unless he bind liimself by covenants to 
resti'ict his right of making and vending cer- 
tain articles that may interfere with the spe- 
cial business of some other licensees. The 
contrivance of the patentee to destroy com- 
petition may be valid, but the covenant binds 
only the parties to it. If a stranger purchase 
the product from one licensed to use the 
process, he need look no further, and may use 
it for his own purposes, without inquiring for 
or regarding any private agreement of li- 
censees not to compete with one another. 

In conclusion, the right of the Boston Belt- 
ing Company to use the process in their man- 
ufacture of belting, packing, hose, pipe and 
tubing, is admitted. Consequently that com- 
pany may sell their manufactures to whom 
they please, without inquiring the purpose of 
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llie purchaser, or imposing any condition on 
liim as to how he shall use his own property. 
As a coroilar3'' from these propositions, it 
follows that Golley & Co. may convert any 
of these articles, when purchased by them, in- 
to rollers for their wringing machines, without 
infringing the rights of the complainants, 
whose ari'angements to create a monopoly 
cannot affect the right of Colley & Co. to do 
as they please with that which is their own. 
Injunction refused, with costs. 

[For other cases involving this patent, see note 
to Goodyear v. Railroads, Case No. 5,563,] 



Case 3Sro. 17,S20. 

The WASHINGTON. 

[3 Blatchf. 276.] i 

Circuit Court, S. D. New York. May 22, 1855.2 

Collision' of Steamboats — Isexperiesobd Pilot 
— presumptions. 

1. The general rule of navigation is, that 
where two steamboats are approaching each 
other in opposite directions, it is the duty of 
each to port her helm, and pass on the right. 

[Cited in The B. B. Saunders, 19 Fed. 122.] 

2. Where the person who acted as pilot of a 
steamboat, was not a pilot by profession or oc- 
cupation, and had never undertalcen to pilot 
any other steamboat, and was engaged by her 
as a cooper, and not as a pilot, and a collision 
occurred between such steamboat and another 
steamboat: Held, that the presumption was 
against his discreet and proper management of 
his vessel, at and previously to the accident. 

[Cited in The Milwaukee, Case No. 9,626.] 

3. Owners of vessels are not only bound to 
have a full complement of men and officers on 
board, and responsible for their faithful dis- 
charge of their duty, but they are also under 
obligations to have men of competent experi- 
ence and skill to perform that duty intelligibly 
and understandingly, under all circumstances 
and in all emergencies. 

[Appeal from the district court of the United 
States for the Southern disti-ict of New York.] 

This was a libel in rem, filed in the district 
court by the owners of the steamboat Peter 
Crary agamst the steamboat Washington, to 
recover damages for a collision which occurred 
in the Noith river opposite pier No. 6. After 
a decree in the district court in favor of the 
libellants [Case No. 17,223], Cie claimant ap- 
pealed to tbus coiu± 

Dennis MeMahon, for libeUants. 
Washington Q. Morton and William J. Has- 
kett, for claimant 

NELSON, Ckcuit Justice. The Peter Crary 
had come out of the East river and was on her 
way up the North river to her berth at the foot 
of Harrison street The Washington had left 
the dock at the foot of Jay street, and was 
passing down the river, on her course to the 
East river. The bows of the Washington 
struck the Peter Crary on her larboard side, 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission.] 

2 [Aflirming Case No. 17,223.] 



some sis or seven feet abaft her stem, nearly 
head on, doing considerable damage. 

The real controverey among the witnesses in 
the case is, as to which vessel, under the ch-- 
cumstances, was entitled to pass inside of the 
other, that is, next to the piers along the mar- 
ghi of the river. It was a calm, bright night, 
and there must have been gross neghgence or 
mismanagement on one side or the other. 

The Peter Crary starts with the benefit of 
the general rule of navigation in her favor in 
the conti'oversy, namely, that where two steam- 
boats are approaching each other in opposite 
dh^ctions, it is the duty of each to port her 
hehn and pass on the right. The Peter Orary 
having pursued that course, the burden lies on 
the Washington to make out a state of cir- 
cumstances that required the Peter Crary to 
depart from that rule, and go to the left. 

This defence is attempted, and it is sought 
to be shown, that the Peter Crary, after hav- 
ing come around the Battery, bore off into the 
river, and continued on that course till within 
a short distance of the Washington, which was 
coming down near the docks, and then sud- 
denly took a rank sheer across her track, 
making a collision inevitable. If ~ this view 
could be mauitained, the defence would be com- 
plete. But, unfortunately for the Washington, 
the weight of the evidence is the other way; 
namely, that the Peter Ci^ary was coming up 
the river, if not inside of the cotirse of the 
Washington, at least as near the range of the 
piers as she was. The collision took place 
nearly opposite pier No. 6, and, according to 
the testimony of Bumham, a man on the Tele- 
graph, which lay at pier No. 4, the Peter Craiy 
was within twenty feet of him when she pass- 
ed there. He is a disinterested witness, and 
supports the evidence of Brasier on the Peter 
Crary, who came up from below just before 
the accident, and who says that the Washing- 
ton was then west of and heading in towards 
them, when a length or a length and a half off. 

The truth of the case is, as is apparent from 
the proofs, that the collision was occasioned 
by the Incompetency of Decker, the_ pilot of 
the Washington. He was totally unfit to have 
the charge or management of a vessel, in the 
difficult navigation of this harbor, among the 
crowd of ►vessels thronging both rivei^. He 
was not a pilot by profession or occupation, and 
admits that he never undertook to pilot a steam- 
boat except on board of the Washington; and 
he was there engaged as a cooper, and not as 
pilot. Being thus inexperienced and unskilled, 
the presumptions are all against the discreet 
and proper management of his vessel before and 
at the time of the accident Owners of vessels 
are not only bound to have a full complement 
of men and officers on board, and responsible 
for their faithful discharge of their duty, but 
they are also under obhgations to have men 
of competent experience and skill to perform 
that duty intelligibly and understandingly, tm- 
der all circumstances, and in all emergencies. 
And they will find their own interest, as well 
as tliat of the public, promoted by a rigorous ex- 
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action of this measure of responsibility. Any 
additional sum paid as a compensation for the 
sei'vices oC competent and skilful men, Tvill be 
more than refunded by indemnity against loss 
and damage occasioned by the errors and mis- 
takes of the incompetent. 

I am satisfied that the decree of the court be- 
low is right, and should be affirmed. 



Case 'No. 17, SSI. 

The WASHINGTON. 

[4 Blatehf . lOlJ i 

Circuit Court, S. D. New York. Sept. 25, 
1857.2 

fobfeitdke op vessel — violation of revenue 
Laws — Defective Libel. 

1. A libel of information against a vessel, to 
procure her forfeiture for a violation of the 
revenue laws, must aver that she has been 
seized for the offence, and that the seizure still 
subsists. 

2. The seizure is a jurisdictional fact, and the 
absence from the libel of any averment of such 
seizure is a defect of which advantage may be 
taken at any stage of the cause. 

3. Libel dismissed, for want of such aver- 
ment. 

[Appeal from the district court of the United 
States for the Southern district of New York.] 

This was a libel of information, filed in 
rem, by the United States, in the district 
court, against the steamship Washington, to 
procure her* forfeiture for a violation of the 
revenue laws. The Ocean Steam Navigation 
Company intervened, as claimants of the ves- 
sel, and excepted to the libel, on the ground 
that it contained no averment that the vessel 
was seized within the Southern district of 
New York, or was arrested on the high seas 
and brought into this district, and that it did 
not show any cause of action within the juris- 
diction of the court. On the hearing of the 
exceptions to the libel, the district court 
(Judge IngersoU) held that the court had ju- 
risdiction, and overruled the exceptions, giv- 
ing leave to the claimants to answer. An an- 
swer was put in, denying the facts alleged in 
the libel as ground of forfeiture, and also in- 
sisting that the court had no jurisdiction of 
the case. To this answer there was a repli- 
cation. On the trial of the issue of fact thus 
joined, the district court (Judge Hall) held, 
that it had no jurisdiction, for the want of 
proper averments in the libel, of the seizure of 
the vessel Within the district, as rectuired to 
give jurisdiction, giving leave, however, to 
the proctor for the libelants to amend the li- 
bel in the respects held defective. The proc- 
tor refused to amend, and an absolute decree 
dismissing the libel was entered. [Case No. 
17,222.] The libellants appealed from that 
decree. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 17,222.] 



Philip J. Joachimssen, Asst. Dist. Atty., for 
libellants. 
Francis B. Cutting, for claimants. 

NELSON, Circuit Justice. The libel con- 
tains no averment whatever of the seizure of 
the vessel for a violation of the revenue laws, 
the proctor for the libellants relying altogeth- 
er upon the seizure by the mai-shal upon the 
warrant. 

In the case of The Ann, 9 Cranch [13 U. S.] 
289, it was held, that if a seizure by a collect- 
or under the revenue laws be abandoned, and 
the property be restored before the libel or 
information is filed and allowed, the district 
court has no jurisdiction of the cause. The 
cotirt say, that the jurisdiction is given to the 
court of the district, not where the offence 
was committed, but where the seizure was 
made; and, further, that it follows from this^ 
that before judicial cognizance can attach up- 
on a forfeiture in rem under the statute, there 
must be a seizure, for, until the seizm-e, it is 
impossible to ascertain what is the competent 
forum to hear and determine the cause, and 
that it must be a good subsisting seizure at 
the time when the libel or information is filed. 
See, also, The Abby [Case No. 14]; The Meri- 
no, 9 Wheat. [22 U. S.] 391; Ben. Adm. p. 
171, § 303, and eases there cited; rule 22 in 
admiralty of supreme court. 

The seizure being a jm'isdictional fact, nec- 
essary to give to the court below cognizance 
of the cause, and no such fact having been 
averred, it is well settled that advantage may 
be talien of the defect at any stage of the 
proceedings. The district court was, there- 
fore, right in dismissing the libel for this rea- 
son. Decree affirmed. 



Case isro. 17,223. 

The WASHINGTON. 

[17 Law Reporter, 497.] 

District Court, S. D. New York. 1855.1 

Revenue Laws — Demuuueh to Libel — Forfei- 

TOJtE OF Vessel for Smuqgltng — Neoes- 

siTT OF Prior Seizure. 

1. To authorize any district court of the 
United States to adjudicate upon a cause of for- 
feiture of a ship, such ship must be within the 
jurisdictional limits of the court which is called 
upon to act, and subject to, and within the 
reach and under the control of, the process of 
such court. And such ship must be taken 
possession of, or seized by the process of the 
court. And to give such court jurisdiction to 
adjudicate upon the cause of forfeiture, the first 
seizure or taking possession, by some one hav- 
ing legal authority, must be made within the 
hmits of the district in which the court is es- 
tablished, before such court can adjudicate ui>- 
on such cause of forfeiture, unless the first sei- 
zure is made upon the high seas, in which case 
the ship must be brought within such limits. 

2. By "seizure," in the 9th section of the 
act of congress of 1799 (1 Stat. 76), is meant 
any taking possession of the thing forfeited by 
virtue of a warrant, or other legal authority, 
for the purpose of enabling the proper court to 

1 [Affirmed in Case No. 17,221.] 
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inquire into, and to adjudicate upon, the cause 
of forfeiture. 

3, It is necessary that there should he a 
seizure before the court can adjudicate upon 
the cause of forfeiture. And a seizure by the 
marshal, upon a warrant issued by the court, 
is sufficient to enable the court so to adjudicate, 
unless there has been a prior legal seizure in 
some other district, or a seizure on the high 
seas, and the property brought into some other 
district. A seizure by a custonirhouse officer 
is not an essential prerequisite to give the court 
authority judicially to inquire into the cause 
of forfeiture. A seizure by the marshal, under 
his warrant of seizure, is sufficient. Sed vide 
The Silver Spring [Case No. 12,858]. 

4. Where some of the counts in a libel for a 
forfeiture under the 50th section of the act of 
1799 (1 Stat. 665) alleged the value of the 
goods unladen to be less than four hundred dol- 
lars, such counts were held insufficient. 

In admiralty. 

Mr. Joachimson, for the United Slates. 
Owen, Betts & Vose, for daimants. 

INGERSOLL, District Judge. This libel 
Is filed to enforce a foifeiture claimed to have 
teen incurred by the steamship Washing- 
ton, by a violation of the fiftieth section of the 
act of congress regulating the collection of 
duties on imports and tonnage, ap"proved the 
2d of March, 1799. Upon the filing of the 
libel a warrant of seizure issued, directed to 
the marshal, by virtue of which he, within 
the limits of his district, attached the ship, 
and the same Is now holden to respond to the 
charges in the libel set forth. There are two 
exceptions taken to the libel; one gomg to 
the whole of it, and the other going to particu- 
lar portions of it. In one it is claimed that 
the libel is wholly insufficient, and that the 
comt has no jurisdiction of the same, in the 
other that certain counts in the libel contained 
are insufficient, and show no cause of forfei- 
ture of the ship. I will consider these excep- 
tions in the order above set forth. 

By the fiftieth section of the act of congress 
of the 2d of March, 1799 (i Stat 665), upon 
which the libel is founded, It is provided that 
no goods brought in any ship from a foreign 
port shall be unladen without a permit from 
the collector and naval officer; and if any 
such goods shall be so unladen, they shall be 
forfeited, and may be seized by any of the of- 
ficers of the customs. And when the value 
thereof, according to the highest market price 
of the same at the port or district where land- 
ed, shall amount to ?400, the vessel, her 
tackle, apparel and furniture, shall he subject 
to lilce forfeiture and seizure. By the 9th sec- 
tion of the judiciary act of 1799 (1 Stat 76), 
it is provided that the district courts of the 
United States shall have exclusive original 
cognizance of all civil causes of admiralty anif 
maritime jurisdiction, including all seizures 
under laws of imports, navigation, or trade, 
of the United States, where the seizures are 
made on waters which are navigable from the 
fiea by vessels of ten or more tons burden, 
within their respective districts, as well as 
upon the high seas. 
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In the libel it is represented to the court that 
the steamship Washington, at the city of New 
York, within the Southern district of New 
York, on waters navigable from the sea by 
vessels of ten or more tons burden, and with- 
in the jmisdietion of this court, in conseciuence 
of certain acts therein set forth, and commit- 
ted at the port of New York, had become for- 
feited to the United States. And the prayer 
of the hbel is, in substance, that she may, in 
such Southern district of New York, be seized 
by virtue of a warrant in the libel prayed for, 
in order that it may by the court be judicially 
detennined whether such forfeiture has been 
incun-ed. There is no allegation in the libel 
that the ship had been seized by any custom- 
house officer, or by any other person invested 
with legal authority. The prayer, in sub- 
stance, is, that sh« may be seized by virtue 
of a wan-ant issued by the court, and held to 
answer the charges in the libel contained. 
And, in pursuance of that prayer, a warrant 
of seizure was issued by the court, directed to 
the marshal, by virtue of which he (the mar- 
shal), within the limits of his district, took the 
possession and custody of the ship. 

The exception taken is, that, prior to the 
filing of the libel, the ship had not been seized 
by any one having legal authority to Sfeize; 
that prior to that time she had not been taken 
possession of by any one having legal author- 
ity to take possession of her; that although 
sufficient facts are set forth in the libel to 
cause a forfeiture of the ship, that forfeiture 
cannot be enforced, for the reason tliat, for that 
forfeiture, the ship, prior to the filing of the 
hbel, had not been seized by any custom-house 
officer; that imless there was such a seizure, 
or taking possession of the ship, prior to the 
filing of the libel, by some one having legal 
authority, the court has no legal power to act, 
either in granting a warrant to Seize, or in 
adjudicating upon the question of forfeitux'e 
after such warrant of seizure shall have been 
issued and served; that a s^zure under such 
process, wh^n there has been no prior seizure 
without process, is void, conferring no right; 
and giving the court which issues the process, 
and under and by virtue of whidi the seizure 
or taking possession is had, no power to judi- 
cially Investigate the cause of forfeiture in the 
hbel set forth. It is very clear, that where a 
sufficient cause of forfeiture exists against a 
ship, that cause of forfeiture cannot be judi- 
cially investigated and adjudicated upon by 
every district court in the United States. To 
authorize any district court to adjudicate upon 
such cause of forfeiture, such ship must be 
within the jurisdictional limits of the court 
which is called upon to act, and subject to and 
within the reach and under the control of the 
process of such comt; and such ship must be 
taken possession of or seized by the process 
of the court. And to give such court jurisdic- 
tion to adjudicate upon the cause of forfeiture, 
the first seizure or taking possession, by some 
one having legal authority, must be made witih- 
in the limits of the district in which the court 
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is established, before such court can adjudi- 
cate upon such cause of forfeitui'e, unless the 
fii'st seizure is made upon the high seas, in 
which case the ship must be brought within 
such limits. The decisions upon this question 
are full and satisfactory. The Abby [Oase 
No. 14]; Keene v. U. S., 5 CSranch [9 U. S.] 
3W; The LitUe Ann [Case No. 8,397]; The 
Oetavia [M. 10,422]. 

It being thus established, where the seizure 
or taking possession of the ship by legal au- 
thority is not upon the high seas, there must 
be a seizure or taking possession by legal au- 
thority, and a right to make such seizure with- 
in the jurisdictional hmits of the court, be- 
fore the court can adjudicate upon the cause 
of f oil eiture,* and that that seizure must be the 
first seizure; the question is presented, What 
is a suflaeient seizure of the ship to enable the 
court to inquire into and adjudicate upon the 
question of forfeiture? When a custom-house 
officer seizes under the power given him by 
the 50th section of the aot of 1799, he only does 
it for the purpose of holding the property 
seized until it can be taken possession of by 
the marshal, by virtue of the wan-ant of 
seizure which issues upon the filing of the 
libel, "^''hen the mai'shal seizes by virtue of 
the warrant which issues, then the possession 
of the custom-house officer is divested, and the 
marshal takes possession by virtue of his 
warrant of seizure. Ex pai'te Hoyt, 13 Pet. 
[3S U. S.] 279. If, as has been contended by 
the respondents, the right of the court to ad- 
judicate Is dependent upon a prior act of sei- 
zure by a custom-house officer, then if, for any 
cause, congress should take away the right of 
a custom-house officer to seize, which he now 
has by virtue of the 50th section of the act 
of 1799, so that the section above referred to 
should provide only that the ship for the 
causes in such section mentioned, should be for- 
feited to the United States, it would follow, in 
such an event, that no proceedings could be 
had before any court to enforce such forfeiture. 
By seizure, in the 9th section of the act of 
^congress, of 1799, mentioned, is meant any tak- 
ing possession of the thing forfeited by virtue 
of a warrant, or other legal authority, for the 
purpose of enabling the proper court to inquire 
into and to adjudicate upon the cause of for- 
feiture. By the court's ordering a warrant of 
seizure to issue, it does not adjudicate upon 
the question of forfeiture. By so doing, it 
only takes a step to enable it so to adjudicate. 

The supreme court of the United States, in 
the case of Ex parte Hoyt, 13 Pet. [38 U. 
S.] 279, speaks of the act of the marshal in 
taking possession of the property libelled, imder 
and by virtue of the warrant of attachment, as 
a seizure of the property: "As soon as the 
marshal seizes the same goods, under the prop- 
er process of his court," &c. And Judge Liv- 
ingston, in the ease of The Little Ann [supra], 
remarks, "That (in that case) it is not neces- 
sary to inquire whether a libel may not in some 
cases be filed, without a previous seizure, be- 
cause a seizure is here stated, which it is ad- 



mitted was not within this district nor on the 
high seas;" thereby strongly intimating that 
it could. The only object of a seizure by a 
custom-house officer is, that the property may 
be taken possession of, or seized by the mar- 
shal, under and by virtue of the process is- 
sued by the court. It is necessary that there 
should be a seizm'e before the court can ad- 
judicate upon the cause of forfeiture. And a 
seizure by the marshal, upon a wan-ant issued 
by the court, is sufficient to enable the court 
so to adjudicate, unless tliere has been a prior 
legal seizure in ■some other district, or a sei- 
zure on the high seas, and the property brought 
into some other district. A seizure by a cus- 
tom-house officer is not an essential prerequi- 
site, to give the court authority judicially to 
inquire into the cause of forfeiture. A seizure 
by the marshal under his wan-ant of seizure is 
sufficient. I come to this conclusion the more 
readily, as it seems to have been a common 
pi-aetice among the district attorneys for this 
distriet to fi-ame libels for forfeitures, without 
alleging any prior seizure by a custom-house 
officer. 

The other exception is to che sufficiency of 
certain counts in the libel contained. By the 
fiftieth sedtion of the act of 1799, the ship is 
not forfeited, unless the goods unladen with- 
out a permit are of the value of four hundred 
dollars. In some of the counts of the libel 
the value of the goods unladen is said to be of 
a less value than four hundred dollars. Such 
counts of the libel therefore, as allege the 
value of the goods unladen to be less than 
four hundi-ed dollars, must be adjudged to be 
insufficient. The exception as to such counts 
is well taken. 

The judgment of the court, therefore, is, 
that the court has jurisdiction of the case; 
that the libel is sufficient, except those counts 
thereof in which it is alleged that the value 
of the goods unladen was less than four hun- 
dred dollars, and that such counts be adjudged 
to be insufficient. 

[The case was subsequently taken on appeal 
to the circuit court, where the decree was af- 
firmed. Case No. 17,221.] 



Case nSTo. 17,S23. 

The WASHINGTON. 

[12 N. Y. Leg. Obs. 163.] 

Distriet Court, S. D. New York. June, 1854.1 

Collision — Presumption op Negligence — Boat 

NOT PliOPEKLT MaNNEP. 

1. In cases of collision between steamboats, 
the one being properly ofiicered and manned, 
and the other not, where there is doubt on the 
"evidence, such doubt is construed against the 
vessel not properly ofiicered and manned, where 
it appears that her engine was not reversed un- 
til upon the point of collision. 

2. Such presumption of negligence must be 
explained by satisfactory testimony; and where 
the evidence as to the course of the two yes- 

1 [Aflirmed in Case No. 17,220.] 
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sels the moment before the collision was bal- 
anced, the court referred to and was governed 
by the evidence of a disinterested by-stander 
looking upon the occurrence. 

3. Steamboats meeting each other in par- 
allel courses, and going in opposite directions, 
must each take the riglit, passing each other's 
larboard sides. 

The steamboat Peter Crary, owned by the 
libellants, came in collision in the harbor of New 
York, on the evening of Oct. 17th, 1853, about 
200 feet outside of piers Nos. 5 and 6, in the 
North river, with the steamboat Washington, 
by which the Crajy was seriously injured, and, 
to recover the damages occasioned to her there- 
by, this suit was brought The weather was 
calm and pleasant, with a gentle bre^se, and 
the tide was flood; the evening was clear and 
moon light, and the channel unobstructed. The 
Craiy was bound up the river to her berth, and 
the Washington was going round into the East 
river. Both vessels were tow-boats. The li- 
bellants were, one of them the pilot, and the 
other the engineer, of the Peter Oraiy, and 
were both experienced in their business. The 
pilot of the Washington had never taken charge 
of a boat as pilot imtn about a week before 
the collision, having been previously a cooper, 
but for some months had occasionally taken the 
wheel under the superintendence of the pilot 
The engineer of the Washington was also of 
questionable competency; the engine, howev- 
er, was not in his charge at the time of the 
collision. The libellants allege that after roimd- 
- ing the battery, the Craiy took a sti-aight cotu:se 
up the river about 150 feet outside of the piers, 
and that the Washington was further out, or 
at least as far. That the Craiy steered to the 
right according to the law, but that the Wash- 
ington steered in to the left, and struck the 
■Gvaxy on the larboard side, about six feet aft 
of the stem. The claimants averred that the 
Crary was coming up the river outside of the 
Washington, and suddenly turned in towards 
the piers aci'oss the Washington's bows, and 
that after that nothing could have been done 
on the part of the Washington to avoid the 
collision. The engine of the Washington was 
stopped, but not reversed, while that of the 
Crary was both stopped and reversed. 

D. McMahon, for libellants, 
W. Q. Morton, for claimants. 

INGEESOLL, District Judge. On the even- 
ing of the 17th day of October, 1853, the steam- 
boat Peter Crary, owned by the libellants, and 
the steamboat Washington, came in collision in 
the harbor of New York, by which the Peter 
Craiy received very serious injury. The place 
where the collision happened was in the North 
river, about opposite a point between piers No. 5 
and No. 6, and from one to two hundred feet 
outside of the piers. At the time, the Peter 
Crary was proceeding from Williamsburgh, and 
was bound up the river to a berth at the foot of 
Harrison street, on the North river. The 
Washington was proceedmg down the river, 
from a pier up the river, at the foot of Jay 



street, and was bound to the East river. The 
coUision took place between seven and eight 
o'cloclc The weather was calm and pleasant; 
there was but a gentle breeze; the tide was 
on the flood, and the evening was clear and 
moonlight The navigation of the boats was 
not interfered with, or impeded or interrupted 
by other vessels. The channel was clear, and 
objects for a considerable distance could be dis- 
tinctly seen by those who had charge of each 
boat, if they were attentive to their duty; and 
there is no claim that the movements of either 
boat was not under the control of those wl^o 
had charge of it It follows, then, very conclu- 
sively, that the collision was occasioned by the 
fault of some one; that it was not produced 
by some inevitable accident, or by the fault of 
any thh:d party. This is admitted, and each 
charges the fault upon the other; and the ques- 
tion is, upon which boat is such fault jusOy 
chargeable? 

Both boats were used for towhag baizes and 
other water ci-aft in and about the harbor of 
New York, though at the time of the collision 
they were not so engaged. The Peter Crary 
had. for her pilot Philip W. Eodrfellow, one of 
the libellants, he being one of the owners of 
the boat. He was an experienced pilot pru- 
dent and careful, competent and trustworthy, 
and at the time of the collision was at his post, 
at the wheel, in the pilot-house. The engi- 
neer was Mr. Ray, one of the other libellants, 
and also a part owner of the boat; he was a 
skilful and competent enguieer, experienced in 
his business, prudent and careful. At the time 
of the collision he was at his post in the engine 
room, attending to his duties. The pilot of 
the Washington was a Mr. Lewis Duker; he 
had never taken charge of any boat as a" pilot, 
or acted as an assistant pilot nntil the 10th 
day of October, just a week before the colli- 
sion; his occupation for some considerable pe- 
riod before that date had been that of a cooper, 
in the employ of the owners of the Washing- 
ton. He continued to act as her pilot until 
some time in the month of the following De- 
cember, when he ceased to be so employed. 
Since that time he has been doing nothuig. 
For a few months previous to the 10th of Oc- 
tober, and when he had no duties to perform 
on board iihe boat, he had, while on board of 
her, occasionally, with the peimission of the 
pilot, and while he was standing by to superin- 
tend him, taken the wheel, with a view to 
qualify himself as a pilot; but at the time of 
the collision he was not so qualified, and was 
not competent to the duties required of a "pilot 
of a boat navigating the watei-s of the harbor 
of New York. He had not the necessary skill, 
the necessary experience, the necessary nautical 
knowledge, required of a faithful pilot The 
engineer of the Washington was a man by the 
name of George; he had acted as engineer only 
for a short time; a few months before he was 
a fireman of the boat; from the evidence giv-" 
en, his competency may" well be doubted; at 
the time of the collision, he was not at his 
post; he had left it, and gone on deck, and 
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placed tlie engine in cliarge of an individual 
wlio was not attached to the boat, but "who was 
an engineer in the sugai'-house of the owners 
of the boat, and who, at the time, was on 
board the boat returning to his home. The 
bows of the Washington came in collision with 
the Peter Craiy ia her larboai'd quarter, about 
six or seven feet abaft her stern, by which 
about twenty feet of the -Oraiy, from her deck 
to her water-line, wa,s cut away, and she w'as 
gi'eatly damaged. d?he "Washington received 
but comparatively little injiuy; when the boats 
stL'uclx, the engine of the Craiy was reversed; 
her bells, a short time before, having been rung 
to slow stop and back, in quick succession, and 
answered and obeyed by the engmeer as they 
were rung. The engine of the Washington 
was not in motion; her bells to slow and stop 
had been rung a moment before the colhsion, 
and answered by the one having charge of the 
engine, as they were rung; her bells to back 
were not rang, and her engine was not reversed. 

Upon these facts, there being nothing else 
in the case, the legal presumption of law would 
follow, that the fault was on the part of the 
Washington. She was not properly officered; 
she was not under the control of a proper pUot; 
the owners of the Washington were in fault in 
this respect. No such fault is imputable to the 
Orary. The Washington, therefore, must be 
holden responsible for the damage which the 
libellants have sustained, unless the respond- 
ents can, by evidence, remove the legal presump- 
tion which follows from the above recited facts; 
and the question is, does the evidence produced 
remove that legal presumption? 

The claim of the libellants is, that after thi^ 
Crary rounded the Battery, she took a straignt 
course up the North river, and ahout one hvm- 
dred or one hundred and fifty feet westerly of 
the piers, and in shore of the Washington, 
bound to her place of destination; that the 
Washington in her course down the river, was 
farther out from the piers; or, at all events, as 
far out as was the Crary; that to avoid any 
collision the Crary sheered to the right, as it 
was by law her duty to do; that by the mis- 
management of the pilot of the Washington, the 
Washmgton sheered to the left, and struck the 
Crary in the way tliat has been described. 

The claim of the respondents is, that, as 
the Washington was proceeding down the river, 
and before she arrived at the point where the 
collision took place, the Crary was seen by the 
pilot of the Washington rounding the Battery; 
that after she had rounded the Batteiy, she 
took a course across the river towards Jersey 
City, then a course directly up the river, and 
further west than was the course of the Wash- 
ington; that the Craiy suddenly turned her 
head due east, and directly towards the piers, 
and across the bows of the Washington; that 
after such change of course was discovered by 
the pilot of the Washington, by no movement 
on the part of the Washington could a colli- 
sion be avoided; that, In order to avoid it, the 
Washington ported her hehn, slowed and stop- 



ped her enghies, and that the collision took 
place without any fault on her part. As in 
most cases of this kind, the testimony of wit- 
nesses on board the two boats is very contra- 
dictory. As the presumption of law is from the 
facts as before found, that the Washington was 
in fault, it is the duty of the respondents, by 
clear proof, to remove that presumption; other- 
wise, it will remain. No such clear proof is 
brought forward. The libellants have produced 
two witnesses who were on board the Craiy, 
to wit, the second engineer and one of the fire- 
men, and also the individual who, at the time 
of the collision, was at the engine of the Wash- 
ington. The pilot of the Craiy and the chief 
engineer could not be examined by the libel- 
lants as witnesses, as they were the parties li- 
bellants. The respondents have inti'oduced two 
witnesses who were on board the Washington, 
to wit, the pilot and another witness, who, at 
the time, was on board, but who had nothing 
to do with the management of the boat, but 
was in the employ of the owners of the Wash- 
ington as a carman, and was a nephew to one 
of the owners. The weight of this evidence 
is in support of the claim as made by the libel- 
lants. Indeed, I cannot see how the collision 
could have taken place in the manner that it 
did if the position of the boats, a short time 
before the collision took place, as it respects 
distances and courses, was as is stated by the 
pilot of the Washington. In some material 
points that pilot is contradicted by facts, about 
which there can be no serious dispute. He 
states that when the collision took place, the 
Washington was heading outwardly from the 
piers; that he had put the helm aport. The 
evidence is perfectly satisfactory, that when the 
collision took place, the Washington was head- 
ing, according to the elaun of the libellants, in 
towards the piers; that she had starboarded 
her helm. And a disinterested witness on board 
the Telegraph, then lying at pier No. 4, by his 
testimony fully supports the elaun of the libel- 
lants, and is in dh'eet confiict with that of the 
respondents. 

The respondents have not, therefore, by cleai 
and satisfactory proof, removed the legal pre- 
sumption which exists agaiast the Washington 
from tiie facts, as before recited. Indeed, the 
proof goes to estabUsh and confirm that legal 
presumption. The finding of the court is, that 
the collision was occasioned by the fault of the 
Washington, and that no fault is attributable 
to those who had charge of the navigation of 
the Crary. The decree, therefore, is, that the 
libellants do recover the damage which they 
have sustained in consequence of the collision, 
and that it be referred to a commissioner to as- 
certain and report what that damage is. 

[Upon an appeal to the circuit court, the decree 
was affirmed. Case No. 17,220.] 
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Case 3Sro. 17,324. 

WASHINGTON v. BARBER. 

[5 Craneh, O. O. 157.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

Municipal, Corpobations — Livert Stable Li- 
cense — VOLDNTARY PAYMENTS. 

1. The corporation of Washington has no 
right to require a keeper of a livery stable to 
take, and pay for, a license to keep the same; 
but if it be taken and paid for, and enjoyed, 
the money paid for it cannot be recovered back. 

2. Semble, that money paid under ignorance 
of the law cannot be recovered back. 

This was an appeal from the judgment of 
the justice of the peace, by which the appel- 
lee recovered of the corporation §40, which 
the appellee had paid for tsyo years' license 
to keep a livery stable, issued in conformity 
with the provisions of the by-law of the 2Sth 
October, 1831. 

Mr. Dandridge, for the appellee, cited Moses 
V. Maeferlan, 2 Burrows, 1005; Bize v. Dicka- 
son, 1 Term R. 285; Smith v. Bromley, 2 
Doug. 698, note; Hunt v. Rousmanier, 8 
AVheat. [21 TJ. S.] 174, 211; Morris v. Tarin, 1 
Dall. [1 U. S.] 147, 148; Dowry v. Bourdieu, 
2 Doug. 471; Fai'mer v. Arundel, 2 W. BL 
824, 825; Bilbie v. Lumley, 2 East, 469; Union 
Bank t. Bank of United States, 3 Mass. 74; 
Pearson v. Lord, 6 Mass. 81; Hunt v. Rous- 
manier, 1 Pet. [26 U. S.] 15; Garland v. Salem 
Bank, 9 Mass. 408; Browning v. Morris, Cowp. 
790; Haven v. Foster, 9 Pick. 112; Lammott 
T. Bowly, 6 Har. & J. 524. 

Mr. Bradley, contra, cited Bilbie y. Lum- 
ley. 2 East, 469; Kjiibbs v. Hall, 1 Esp. 84; 
Taylor v. Hare, 1 Bos. & P. (N. R.) 260; 
Broivn v. M'Kinally, 1 Esp. 279; Marriott v. 
Hampton, 2 Esp. 546;. Potter v. Benniss, 1 
Johns. 515; Hall v. Shultz, 4 Johns. 240; Ly- 
on T. Richmond, 2 Johns. Ch. 51, 60; Shot- 
well V. Murray, 1 Johns. Ch. 512. 

CRANOH, Chief Judge. This is an appeal 
from the judgment of a justice of the peace, 
upon a wan-ant to recover back $40 paid by 
Barber to the corporation of Washington for 
license to keep a livery stable for two years, 
at $20 a year, under the by-law of the said 
corporation of the 28th October, 1831, upon 
the ground that the charter of the city did 
not authorize the corporation to require a 
license for keeping a livery stable; and that 
the by-law was void, and the money for the 
license wrongfully demanded and received by 
the corporation. The judgment of the jus- 
tice was for the appellee. It is now admit- 
ted that the by-law was void, the corporation 
having mistaken their powers in that respect; 
but it is contended that the appeUee cannot 
recover back the money paid: 1. Because the 
appellee paid it under a mutual mistake of the 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



law only, and not of any fact; and a mistake 
of the law is no ground of recovery. 2. Be- 
c£).use the appellee had the benefit of the li- 
cense for the two years, which in his own 
judgment was worth the money, or he would 
not have paid it; and therefore he has no 
right, ex ajquo et bono, to recover it back. 3. 
Because he paid it voluntarily when he had 
a good defence at law. 

Being of the opinion that the second ground 
of defence is conclusive against the appellee, I 
do not think it necessary to decide upon the 
first or third. The case of Taylor v. Hare, 1 
Bos. & P. (N. R.) 260, was very shnilar to the 
present. A patentee, believing himself to be 
the inventor, had permitted the plamtiff to use 
the inventions, for several years, at £100 a 
year, which the plaintiff paid; but, discover- 
ing that the defendant was not the inventor, 
he refused to pay any longer, and brought his 
action to recover back the money he had paid. 
Sir James Mansfield, C. J., said: "It is not 
pretended that any action, like the present,- 
has ever been known. In this case, two per- 
sons, equally innocent, made a bargain about 
the use of a patent, the defendant supposing 
himself to be in possession of a valuable pat- 
ent right, and the plaintiff supposing the same 
thing. Under these circumstances, the latter 
agrees to pay the former for the use of the 
invention; and he has the use of it. Non 
constat, what advantage he made of it; for 
anything that appears, he may have made con- 
siderable profit" "How then can we say that 
the plaintiff ought to recover bade all that he 
has paid? I think there must be judgment 
for the defendant." Heath, J.: "There nev- 
er has been a case, and there never will be, in 
which a plaintiff, having received benefit 
from a thing which has afterwards been re- 
covered from him, has been allowed to main- 
tain an action for the consideration originally 
paid. We cannot take an account here of the 
profits. It might as well be said that if a man 
lease land, and the lessee pay rent, and after- 
wards be evicted, that he shall recover back 
the rent, though he has taken the fruits of the 
land." Roake, J.: "I am of the same opin- 
ion." Chambre, J.: "The plaintiff has had 
the enjoyment of what he stipulated for, and 
In this action the court ought not to interfere, 
unless there be something ex aequo et bono 
which shows that the defendant ought to re- 
fund. Here both parties have been mistaken; 
the defendant has thrown away his money 
in obtaining a patent for his own invention; 
not so the plaintiff, for he has had the use 
of another person's invention for his money." 
"I am therefore of the opinion that the judg- 
ment of the nonsuit should be entered." If 
it be said that in this case of Taylor v. Hare 
the mistake was of the facts, and not of the 
law, it is so much the stronger; for then the 
plaintiff might have recovered, but for tlie en- 
joyment which he had of the thing. That en- 
joyirient, then, is of itself a bar to the plain- 
tiff's recovery. 

So, in the present case, the appellee has had 
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the benefit of his license for two years, and, 
no doubt, made a profit equivalent to the 
money which he paid for it. The license was 
granted, and the money paid, under a mutual 
mistalve of their legal rights, and I think the 
appellant may keep the money with a good 
conscience. The question whether money paid 
under a mistake of the law only, but with a 
knowledge or the means of knowledge of all 
the facts, can be recovered back, may not 
yet, perhaps, be fully settled; but tlie pre- 
vailing opinion in modem cases seems to be 
against it. 

Thus Chitty fon Bills, 236) says: "It is now 
clearly established that even a mere promise 
to pay, made after notice of the laches of the 
holder, would be binding; though the party 
maldng it misapprehended the law." In Low- 
ry V. Bourdieu, 2 Doug. 471, Buller, X, said: 
"There was no fraud on the part of the under- 
writers, nor any mistake in matter of fact 
If the law was mistaken, the rule applies, 
•Ignorantia juris non exeusat.' " In Bilbie v. 
Lumley, 2 East, 470, Lord Ellenborough asked 
the plaintiff's counsel "whether he could state 
any case where, if a party paid money to an- 
other voluntarily, with a full knowledge of all 
the facts of the case, he could recover it back 
again on account of his ignorance of the law?" 
No answer being given, he eontmued: "The 
case of Ohatfield v. Paxton is the only one I 
ever heard of, where Lord Kenyon, at nisi 
prius, intimated something of that sort. But 
when it was, afterwards, brought before this 
court, on a motion for a new trial, there were 
some other circumstances of fact relied upon; 
and it was so doubtful, at last, on what pre- 
cise ground the case turned, that it was not 
reported. Eveiy man must be taken to be 
cognizant of the law; otherwise there is no 
saying to what extent the excuse of ignorance 
might not be carried. It would be m-ged in al- 
most eveiy case.'' In Stephens v. Lynch, 12 
East, 38, the court considered the eases of 
Ohatfield v. Paxton, B. R. Michaelmas, 39, c. 
3, and Bize v. Diekason, as having proceeded 
on a mistake of the facts; "but here," says 
the court, "the defendant made the promise 
with the full linowledge of the circumstances, 
three months after the bill had been dishon- 
ored, and could not now defend himself upon 
the ground of his Ignorance of the law when 
he made the promise." In Brisbane v. Davis, 
5 Taunt. 151, Gibbs, J., said: "We must take 
this payment to have been made under a de- 
mand of right; and I think that when a man 
demands money of another as a matter of 
right, and the other with the full knowledge 
of the facts upon which the demand is found- 
ed, has paid a sum of money, he cannot re- 
cover back the sum he has so voluntarily paid. 
If we were to hold otherwise, I think many 
inconveniences may arise. There are many 
doubtful questions of law. "When they arise 
the defendant has an option either to litigate 
the question, or to submit to the demand and 
pay the money, I think that, by submitting 
to the demand, he that pays the money gives 



it to the person to whom he pays it, and thus 
closes the transaction between them. He who 
receives it has a right to consider it his with- 
out dispute. He spends it, in confidence that 
it is his; and it would be most mischievous and 
unjust if he who has acquiesced in the right, 
by such voluntary payment, should be at liber- 
ty at any time within the statute of limita- 
tions to rip up the matter and recover back the 
money," "I am aware that cases were cited 
at the bar in which were dicta that sums paid 
under a mistake of the law might be recovered 
back, though paid with the Imowledge of the 
facts; but there are none of the cases which 
may not be supported on much sounder 
ground." Mr. Justice Gibbs then reviews the 
cases of Farmer v. Arundel, 2 W. Bl. S25; 
Lowry V. Bourdieu, 2 Doug. 471; Bize v. 
Diekason, 1 Term R. 285; Ohatfield v. Paxton, 
B. R. Michaelmas, 39, c, 3, mentioned in Bil- 
bie V. Lumley, 2 East, 471; Bilbie v, Lumley, 
2 East, 469; and Herbert v. Champion, 1 
Camp. 134; and says, in conclusion, "I think, 
on principle, that money which is paid to a 
man who claims it as his right, with a knowl- 
edge of all the facts, cannot be recovered 
bade" Heath, J., and Mansfield, 0, J., con- 
curred in opinion that plaintiff could not re- 
cover. Chambre, J,, dissented. 

In Haven v. Foster, 9 Pick. 128, Morton, J., 
in delivering the opinion of the court, said: 
"In all civil and criminal proceedings, every 
man is presumed to Imow the law of the 
land; and whenever it is a man's duty to ac- 
quaint himself with facts he shall be presum- 
ed to know them." In Hunt v, Rousmanier, 
1 Pet. [2G U. S.] 15, Mr. Justice Washmgton, 
in delivering the opinion of the court, says, 
"The question then is, ought the court to gi-ant 
the relief that is asked for upon Hie ground of 
mistake arising from any ignorance of the 
law?" "We hold the general rule to be, that 
a mistake of this character is not a ground of 
reforming a deed founded on such a mistake; 
and, whatever exceptions there may be to this 
rule, they are not only few in number, but 
they may be found to have something peculiar 
in their characters." Again, in page 16, he 
says, "The cases in which the general rule had 
been adhered to are, many of them, of a char- 
acter which strongly tests the piinciple upon 
which the rule itself is founded. Two or three 
only need be referred to. If the obligee in a ^ 
joint bond by two or more, agree with one of ' 
the obligors to relieve him of his obligation, 
and does accordingly execute a release, by 
which all the obligors are discharged at law, 
equity will not afford relief against this legal 
consequence, although the release was given 
under a manifest misapprehension of the legal 
effect of it in relation to the other obligors. 
So, in the case of Worrall v. Jacob, 3 Mer. 
271, where a person havuig a power of ap- 
pointment and revocation, and, under a mis- 
taken supposition that a deed might be altered 
or revoked, although no power of revocation 
had been reserved, executed the power of ap- 
pointment without reserving a power of revo- 
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cation, the court refused to relieve against tlie 
mistalie. The ease of Lord Irnham v. Child, 
1 Brown, Gh. 92, is a very strong one in sup- 
port of the general rule, and closely resembles 
the present in most of the material circumstan- 
ces attending it. The object of the suit was 
to set up a clause containing a power of re- 
demption, in a deed granting an annuity, 
which, it was said, had been agreed upon by 
the parties, but which, after deliberation, was 
excluded by consent, from a mistaken opinion 
that it would render the contract usiirious. 
The court, notwithstanding the omission, man- 
ifestly proceeding upon a misapprehension of 
the parties as to the law, refused to relieve by 
establishhig the rejected clause." 

It is evident^ that the court, in this ease of 
Hunt V. Rousmanier, was embarrassed by its 
opinion, given when the case was before them, 
in 1823 (S Wheat. [21 .TJ. S.] 174), when Jlar- 
shall, O. J., in delivering the opinion of the 
court, said, in page 216: "We find no case 
which we think precisely in point; and are 
unwilling, where the effect of the instrument 
is acknowledged to have been entirely misim- 
derstood by both parties, to say that a comrt of 
equity is incapable of affording relief;" and 
therefore Mr. Justice Washington was obliged 
to say: "It is not the intention of the court, 
in tlae case now under consideration, to lay it 
down that there may not be eases in which a 
court of equity will relieve against a plain mis- 
take, arising from ignorance of law. But we 
mean to say that where the parties, upon de- 
liberation and advice, reject one species of se- 
curity, and agree to select another, imder a 
misapprehension of the law as to the nature 
of the security so selected, a court of equity 
will not, on the ground of such misapprehen- 
sion, and the insufficiency of such security, in 
consequence of a subsequent event, not foreseen 
perhaps, or thought of, direct a new security, 
of a different character, to be given, or decree 
that to be done which the parties supposed 
would be effected by the instrument which 
was finally agreed upon." "The agreement 
has been fully executed, and the only complaint 
is that the agreement itself was founded upon 
a misapprehension of the law, and the prayer 
is to be relieved from the consequence of such 
mistake." The decree dismissing the bill was 
affirmed with costs. 

In Shotwell V. Murray, 1 Johns. Ch. 516, 
Chancellor Kent says again: "Every man is 
to be charged, at his peril, with a Imowledge of 
the law. There is no other principle that is 
safe or practicable in the common intercourse 
of mankind." 

If these cases do not establish the principle 
that a mistake of law cannot be rectified, ei- 
ther at law or in equity, they, at least, satisfy 
my mind upon the subject; and I must say 
that upon this ground, also, the appellee is not 
entitled to recover. I am therefore of the 
ophiion that the judgment ought to be reversed. 
With costs. 

The other judges concurred. Judgment re- 
versed, with costs. 
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Case No. 17,225. 

WASHINGTON v. CASANIVE. 

[5 Cranch, C. C. 500.] i 

Circuit Court, District of Columbia. Nov, 
Term, 1838. 

License Tax — Eeepeii of Wood-Yakd r- Cou- 
pouATE Powers. 

A keeper of a wood-yard in Washington is a 
retailer, within the meaning of that clause in 
the charter which authorizes the corporation 
"to provide for licensing, taxing, and regulat- 
ins: auctions, retailers, ordinarie.s, and tavenis, 
hackney carriages," &c. 

Appeal from the judgment of a justice of 
the peace, rendered against the corporation 
of Washington upon a warrant for the penalty 
of ?50, "for that he the said Peter Casanave 
did, on the 2d day of September, 1838, keep 
a wood and coal-yard in the said city of 
Washington, to sell and barter firewood and 
coal, and did sell and barter firewood and 
coal, at retail, in the said city, without first 
obtaining a license so to do, contrary to the 
act or acts of the said mayor, &c,, on that 
subject made and pi-ovided." 

This prosecution was founded on the by- 
law of the 28th of July, 1831, entitled "An act 
to provide a revenue for the canal fund," by 
which it is enacted, "that from and after the 
1st day of August next, it shall not be lawful 
for any person or persons to sell or barter 
lumber, firewood, or coal; to sell or barter 
bricks; to sell or barter porter, ale, or beer; 
to keep a livery-stable; or to trade or traffic 
in slaves, within the limits of this corporation, 
without first obtaining a license therefor, as 
hereinafter provided for, from the mayor, 
(who is hereby authorized to issue the same, 
to be and remain in force for one year;) for 
each of which the following taxes shall be 
paid at the time of taking out the same, to 
wit: For a license to keep a lumber-yart!, 
and to sell and barter firewood, $40. For a 
license to keep a wood-yard, and to sell and 
barter firewood, $20. For a license to keep 
a coal-yard, and to sell and barter coal, $15. 
For a license to keep a brick-yard, and to sell 
and barter bricks, $30. For a license to keep 
a wood and lumber-yard, to seU and barter 
firewood and lumber, ?50. For a license to 
keep a wood and coal-yard, to sell and barter 
firewood and coal, $40. For a license to 
keep a lumber, wood, and coal-yard, to sell 
and barter lumber, firewood, and coal, $60. 
ITor a license to sell or barter porter, ale, and 

■ 1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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beer, brewed within tlie District of Columljia, 
in quantities not less than one barrel, or 
thirty-one and an half gallons, §50; and for 
a license to sell or barter porter, ale, and 
beer, not brewed in the Dfetriet of Columbia, 
in addition to any other license obtained 
from this corporation, $23. For a license to 
keep a livery-stable, $20. For a license to 
trade or traffic in slaves for profit, whether 
as agent or otherwise, $400. And every per- 
son who shall sell or barter at retail, trade, 
traffic, or keep, as aforesaid, without first 
obtaining a license therefor, shall forfeit and 
pay for each and every offence, a sum of not 
less than $20, nor more than $50, to be recov- 
ered and disposed of as other fines are." 

Mr. Hol>an, for defendant, (the appellee,) 
contended that the corporation had no power, 
under their eliarter, to tax anything but 
property; not mere trades or professions, 
which could not be assessed, and the taxes 
of which would be subject to no limit. That 
such taxes are derogatory to common right, 
and inconsistent with the general law of the 
land. That the by-law does not profess to 
be passed under the power to license retail- 
ers, for it affects wholesale dealers as well as 
retailers; and a man who should sell wood 
or coal by wholesale would be as much liable 
to the penalty as one who should sell fire- 
wood by the foot and coal by the peck. The 
keeper of a livery-stable cannot, in any sense 
of the word, be called a retailer; so the 
trafficker in slaves, who collects them in- 
dividually or in small numbers, and sells them 
by cargo, cannot be called a retailer, and 
yet he would be liable to the penalty of the 
by-law. The same observation applies to the 
licenses granted under the by-law of the 28th 
of October, 1831, to confectioners, and the 
venders of hats, boots, and shoes, hardware, 
perfumery, medicines, jewelry, and watches, 
dry goods, and china, glass, and crockery 
ware, the penalty is not for retailing, but for 
selling, whether by wholesale or retail. He 
also contended that the word "retailers" in 
the charter applied only to retailers of spirit- 
uous liquors. 

Mr. Bradley, contra, contended that the 
corporation derived their power to tax the 
keeper of a wood-yard from their power "to 
provide for the inspection of lumber and oth- 
er building materials, and for the appointment 
of inspectors," and "to provide for the ap- 
pointment of appraisers and measurers of 
builders' work and materials, and also of 
wood, coal, grain, and lumber," contained in 
the 7th and 8th sections of the charter of 
1820; for the corporation cannot exercise 
their power of inspection and control over 
these matters without the power of granting 
licenses. He also contended that the keeper 
of a woodyard is a "retailer," and, as such, 
liable to be taxed and regulated. 

THE COURT, being of that opinion, re- 
versed the judgment of the justice of the 



peace, and rendered judgment for the lowest 
penalty, viz., $20. 

ORANOH, Chief Judge, dissented, and re- 
peated the substance of his opinion before 
.given in the cases of Carey v. Washington 
[Case No. 2,404], in November, 1836, and of 
AVashington v. Barber [Id. 17,224], in Au- 
gust, 1837. 
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WASHINGTON v. COOLY. 

[4 Oranch, C, C. 103.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1830. 

Setting dp Faho-Table— Sufficiekct op 
Wakkant. 

A warrant upon the by-law of the city of 
Washington, of January 12, 1830 (section 1), 
for setting up a faro-table, must state it to be 
"for the purpose of gaming for money." 

Appeal from the judgment of a justice of 
the peace for a fine of $50 for setting up "a 
table called faro, upon which cards were 
played." 

Mr. Coxe, for defendant [Azariah Cooly], 
objected that the warrant did not charge any 
offence under the by-law, beeaxise the pur- 
pose or intent of setting up the table is not 
stated therein. The words of the by-law 
are, that "no E. O. A. B. C, L. S. D., faro, 
rolly-bolly, shuffle-board, equality-table, or 
other device, to be used with cards, balls, 
dice, coin, or money, or any other game of 
hazard, (except the game of billiards, upon 
licensed billiard-tables,) fqr the pmrpose of 
playing or gaming for money, or any thing 
in lieu thereof, shall be set up, kept, or ex- 
hibited in any part of this city, under. the 
penalty of fifty dollars for every day," &e. 

Mr. Ashton, contra. The justice of the 
peace is to proceed according to the right 
and equity of the matter; and the coiirt is not 
to regard mere matter of form. The intent 
may be inferred from the use actually made 
of it. If the intent had been alleged in the 
warrant, and he could disprove that intent, he 
would be acquitted. * The words, "for the 
purpose of gaming for money," are only ap- 
plicable to the words "or any other device," 
and not to the word "faro," the setting up of 
which is prohibited, although not set up with 
any such intent. 

THE COURT, upon motion (THRUSTON, 
Circuit Judge, absent), quashed the warrant, 
because it did not set forth the intent which 
constitutes an essential part of the offence, 
under the by-law. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case M"o. 17,SS7. 

WASHINGTON v. DAWSON. 

[1 Hayw. & H. 236.] i 

Circuit Court, District of Columbia. April 7, 
1846. 

Justice of the Peace — &.ttach3iest pob Con- 
tempt. 

Under Act Md. 1791, c. 68, § 8, an attach- 
ment for contempt can be issued against a wit- 
nets who retuses to obey a summons issued by a 
justice of the peace. 

Attacliment for contempt 

In this case John T. Wright was summoned 
to attend before justice of the peace John D. 
Clark and disobeyed the summons, whereup- 
on the justice issued an attachment against 
Wright on the day of trial. It was issued 
under Act JId. 1791, c. 68, § 8,2 returnable 
before the circuit court now in session. John 
T. Wright was brought before the court by 
John W. Dexter, the constable to whom the 
attachment was directed. 

Mr, Bradley, attorney for the corporation, 
said it was exceedingly desirable that the 
■court should make a decision with reference 
to the present case that would settle the 
point, as many witnesses summoned to give 
testimony before the justices had refused to 
attend, under the idea that they were not 
legally bound to obey the siunmons. 

The Honorable Judges MORSELL and 
DXJNLOP concurred in the opinion expressed 
at the bar; that the practice should be estab- 
lished, and witnesses should know that it 
was their duty to yield obedience to the sum- 
mons of the constituted authorities. 

THE COURT concurred in these remarks, 
fined the witness one dollar, and required 
him to pay the costs of the attachment. 



WASHINGTON (DELANY v.). See Cas© 
No. 3,755. 

WASHINGTON (DIXON v.). See Case No. 
3,935. 

WASHINGTON, The (DOUGLASS v.). See 
Case No. 4,033. 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

2 Act 1791, c. 68, § 8: Where witnesses do 
not attend according to summons, the justice be- 
fore whom sucli witness ought to have attended 
shall enforce obedience to his process by attach- 
ment of contempt, to be returnable before the jus- 
tices of the nest county eom-t, who shall take cog- 
nizance thereof and shall at their discretion fine 
the offender any sum not exceeding 20s. current 
money for every such offence, to be applied to- 
wards the county charge. 1 Herty's Laws Md. 
p. 488; Thomp. Dig. 260. 
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WASHINGTON v. BATON. 

[4 Cranch, C. 0. 352.] 1 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

CoitPoitATiox OF Washington — Validity op Bt- 

L AW— Use of Pike-Arms— Justice op 

the Peace — Appeal. 

1. An appeal to the circuit court of the Dis- 
trict of Columbia, for the county of Washing- 
ton, lies from the judgment of a justice of the 
peace, for the penalty of a by-law of the cor- 
poration of Washington. 

2. A justice of the peace, for the county of 
Washington, has jurisdiction of offences against 
the by-laws of the corporation of Washington, 
altiiough the amount of the penalty be discre- 
tionary, within certain limits. 

3. That discretion does not deprive the party 
of his right of appeal. 

■ 4. The power given by congress to the cor- 
poration of Washington, to pass by-laws for 
the government of the city, is not a delegation 
of the power of exclusive legislation given to 
congress by the constitution of the United 
States. 

5. The power given by the charter to the cor- 
poration to prevent and remove nuisances," 
and "to provide for the prevention and extin- 
guishment of fires," authorized the corporation 
to pass the by-law of the 30th of March, 1813, 
against any person who shall "fire or shoot a 
gun, pistol, or other fire-arm, idly, or for sport 
or amusement, within 250 yards of any dwell- 
ing-house," or within certain limits therein de- 
scribed. 

6. A qui tarn action will not lie for the pen- 
al^ of that by-law. It is not necessary that 
the order for the appeal should be given under 
the corporate seal. 

[Cited in W, U. Tel. Co. v. Seircle, 103 Ind. 
229, 2 N. E. 605.] 

7. It is not necessary that the justice who 
takes cognizance of the case, should be one of 
those appointed under the 6m section of the by- 
law of November 8, 1830. 

8. It is not necessary that it should appear 
upon the proceedings before the justice, that 
the by-law had been published five days in some 
newspaper, by authority of the corporation. 

9. The ten-days notice required by the 7th 
section of the act of congress of March 1, 
1823 [3 Stat. 743], was for the benefit of the 
appellant, not of the appellee. 

This was an appeal from the judgment of a 
justice of the peace for the county of Wash- 
ington, in favor of the appellee [John H. Eaton] 
upon a warrant for the penalty of ten dollars 
for firing a pistol, "idly and for sport and 
amusement^" within certain limits prohibited 
by the by-law of the corporation of Washing- 
ton of the 30th of March, 1813. 

Mr. Eaton, in proper person, moved the court 
to dismiss the appeal, and contended that this 
was a criminal prosecution, of which the jus- 
tice had no cognizance; his jurisdiction being 
limited to civil cases of debt or contract. That 
the penalty being discretionary, namely, not 
less than five, nor more than ten dollars for 
each offence, no action of debt will lie for it. 



1 [Reported by Hon, William Cranch, Chief 
Judge.] 
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because there was no certain debt upon which 
to found the action. That he was entitled to 
ten days' notice of the judgment in his favor, 
before the commencement of this term, or he 
was not bound to answer; according to the sev- 
enth section of the act of congress of March 
1, 1823 (3 Stat. 743), extending the jurisdiction 
of the justices of the peace. That the appeal 
was ordered by the mayor only; but the order 
ought to have been under the corporate S3al. 
That eongi-ess had no authority to give the cor- 
poration power to make by-laws. That con- 
gress are to exercise exclusive legislation, and 
could not delegate any part of it; but if they 
could, the corporation can exercise only the 
part delegated; and no power has been given 
to the corporation to prevent firing pistols in 
the city. That the distilbution of tlie penalty, 
when recovered, is uncertain. It is given to 
the corporation and the informer. It should 
have been a qui tam action. That whei-e the 
discretion of the justice is to be exercised, thei'e 
can be no appeal; his judgment is conclusive. 
1 Paley, Summary Convictions, 268. That it 
does not appear by the record that Mr. Waters, 
the justice who took cognizance of the case, 
was one of the justices designated according to 
the provisions of the by-law of November 8, 
1830, as magistrates to enforce the by-laws; 
and that it do6s not appear by the record that 
the by-law had been published five days before 
the offence. 

R. S. Coxe, for the corporation, as to tlie ex- 
clusive legislation, refeiTed to the "Fedei-alist." 
As to the power to prohibit the discharge of 
fire-arms, idly, and for amusement, in the 
streets, &c., it is included in the power "to 
prevent and remove nuisances," and "to pre- 
vent and extinguish fires." This is not a ciim- 
mal prosecution; it is a civil action of debt for 
d. penalty. It is not necessaiy that the amount 
should be ascertained before lie commencement 
of the suit. Debt will lie for a penalty to be 
ascertained by a jmy or by a judge. Bullard 
V. Bell [Case No. 2,121]; U. S. v. Colt [Id. 14,- 
839]; Pemberton v. Shelton, Cro. Jae. 498; U. 
S. V. Lyman [Case No 15,647]; Smith v. Jack- 
son [Id. 13,084]. The appeal lies, although the 
penalty is to be imposed according to the dis- 
cretion of the justice. The decision of the jus- 
tice is conclusive as to the amount of the pen- 
alty, if within the limits of the law; but if he 
refuses to give judgment for any fine, or be- 
yond tiie limits prescribed, it is en-or, and his 
judgment may be reviewed- If an appeal 
lies, this court has all the power which the jus- 
tice had. It was not necessary that the mayor 
should have given the order to appeal, much 
less that it should be under the corporate seal. 
The attorney for the corporation had a right to 
appeal. As to the designation of the magis- 
trates to enforce the by-laws, the by-law of No- 
vember 8, 1830, is ordy directory; it does not 
deprive the other justices of their conciuTent 
jurisdiction. It is not necessaiy that it should 
appear in the record that the justice was one 
of the designated justices, or that the by-law 
had been published five days before the offence. 



A qui tam action is a statutoiy action. It i& 
not a common-law right by which any man 
may sue for the king. It cannot be main- 
tained unless expressly given by statute. But 
when it is given, the king may sue alone, im- 
less the statute limits the remedy to a qui tam 
action. It wiU not lie by the corporation and 
an informer. 

Mr. Kane, of New York, in reply. The dis- 
cretion is given to the justice alone. Tins 
court cannot execute it. The general principle 
is, that no appeal lies from the discretion of an 
inferior court It is only upon mandamus that 
the discretion of the inferior court can be ques- 
tioned. Cates V. Knight, 3 Term R. 442. Ap- 
peal only lies in cases of debt or civil demand. 
The by-law does not give an appeal. Eoothe 
V. Georgetown [Case No. 1,651], in this court,, 
at October term, 1823, and Howard v. U. S. 
[Id. 6,763]. 

CRANCH, Chief Judge, dehvered the opin- 
ion of the court, as follows (THRUSTON, Cir- 
cuit Judge, dissenting): 

Appeal from a justice of the peace who had 
given judgment against the corporation ^upon a 
waiTant issued against the appellee for* a pen- 
alty of ten dollars for firing a pistol, idly, and 
for sport and amusement, within certain limits 
in the city of Washington, contrary to the by- 
law of the 30th of March, 1813, which declares, 
that "the person so firing or shooting, shall for- 
feit and pay a fine not exceeding ten dollars, 
nor less than five dollars, at the discretion of 
any justice of the peace resident within this 
city; one third whereof shall be for the use of 
the city; one third for the use of the constable, 
and the remaining third for the use of the in- 
former," &c. A motion has been made by the 
defendant to dismiss the appeal, upon the 
gi'ound that no appeal lies in such a case. 

1. It is said that this is a criminal prosecoi 
tion, and that no appeal lies unless it be ex- 
pressly given by some statute. But this is a 
suit for a penalty, given by a by-law of the 
corporation of Washington, enacted under the 
autiiority of its charter, which authorizes the 
recovery by suit before a justice of tlie peace, 
"as in all otha* cases of small debts." By the 
seventh section of the first charter of 1802 (2 
Stat. 195), which was continued in force by the 
acts of the 24th of February, 1804 (Id. 254), 
and 2Sth of Februaiy, 1820 (3 Stat. 543), until 
the 15th of May, 1820, when the present charter 
was gi'anted, it is enacted, "that all fines, pen- 
alties, and forfeitures imposed by the corpora- 
tion of the city of Washington, if not exceed- 
ing twenty dollars, shall be recovered before a 
shigle magistrate, as small debts are by law re- 
coverable; and if such fines, penalties, and for- 
feitures, exceed the sum of twenty dollars, the 
same" shall be recovered by action of debt in 
the district court of Columbia for the county of 
Washington, in the name of the corporation, 
and for the use of the city of Washington." 
Although the act of 1802 is repealed by the act 
of the 15th of May, 1820 (3 Stat 583), which 
constitutes the present charter, yet it is evi- 
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dent that the legislature intended that the for- 
mer mode of recovei'ing fines and penalties un- 
der the by-laws of the corporation, should re- 
main. For, by the ninth section of the new 
charter it is enacted, that "in all cases where 
suit shall be brought before a justice of the 
peace for any fine or penalty arising or in- 
cmxed for a breach of any law or ordinance of 
the corporation, execution shall and may be 
issued, as in all other cases of small debts." It 
is clear that the legislature considered a fine 
or penalty incurred for a breach of a by-law 
of the corporation, as a small debt, and treated 
It as such, so far as regards the mode of re- 
covery. They have not considered it as a crim- 
inal prosecution, but have clothed it entirely in 
a civil vesture, associated it with other small 
debts, and given the same course of procedure 
for its recovery. The justice of the peace has 
the same jurisdiction of a suit for the penalty 
of a by-law as of a suit for any other debt. 
He takes it subject to the same right of appeal. 
The law makes no distinction between them. 
It is ti'ue, that the act of congress of the 1st 
of :March, 1823 (3 Stat. 743), extenduig the ju- 
risdiction of justices of the peace to cases of 
$50 value, only speaks of debt and damages; 
and of debtor and creditor, and has been con- 
strued to refer only to cases of contract; but 
it is not that act which gives jurisdiction in the 
present case, although it gives the mode of pro- 
cedure. The jm'isdiction is given by the char- 
ter. In all cases in which the justice has ju- 
risdiction, if the value exceed §5, the act of 
1823, gives a right of appeal; and it is not ma- 
terial from what source the justice derived his 
jurisdiction. Prom 1802, (the date of the first 
chaiter,) imtil the present time, the penalties 
arising under the by-laws of the corporation, 
have been recovered before a justice of the 
peace, and appeals to this court have been con- 
stantly allowed and sustained. 

2. But, it is said, that in this case the pen- 
alty was imcertain; it might be any thing be- 
tween five and ten dollars, and therefore it was 
not a debt; and cases were cited to show that 
debt would not lie for an uncertain sum. 
Those cases, however, go entirely upon the form 
of action, to wit, whether it should be an action 
of debt, or an action of assumpsit But in pro- 
ceedings before a justice of the peace, those 
technical distinctions do not exist, and the ques- 
tion whether the form of action should be debt 
or assumpsit, cannot arise. The uncertainty 
of the, sum to be recovered, is no objection to 
the recovery in some form of action. Upon a 
suit brought for $10, the corporation may re- 
cover $5, or any intermediate sum which the 
justice, in his discretion, may adjudge; and 
an action of debt would lie for it, although the 
sum to be recovered should be uncertain at the 
commencement of the suit, and to be ascer- 
tained only by the verdict of the jmy, or the dis- 
cretion of the judge. It is true, that in an ac- 
tion of debt, the plaintiff must demand a cer- 
tain sum; but he may recover less than he de- 
mands, as in the case of Pemberton v. Shelton, 
Oro. Jac. 498, cited in the argument, where an 



action of debt was brought for £33, the alleged 
treble value of tithes which the defendant had 
failed to set out according to law. The words 
ot the statute of 2 & 3 Edw. VI. c. 13, wliich 
gave the penalty were, "under the pain of for- 
feiture of treble value of the tithes so taken 
or can-ied away," without stating in what man- 
ner, or by what form of action it should be re- 
covered. After verdict for the plaintiff for 
twenty shillings, the defendant moved in arrest 
of judgment, that the plaintiff had not demand- 
ed enough; for by his own showing in his dec- 
laration, the value of the tithes not set out was 
£11 8d., and the ti-eble value, therefore, was 
£33 2s., but the plaintifE had demanded only 
£33, without showing satisfaction of the two 
shillings. But it was not allowed, "for all the 
court held it was weU enough," and said, "when 
the demand is of no sum certain, nor what he 
should recover in certainty, but only so much 
as shall be given by the jury, although he 
varies from the first valuation, it is not ma- 
terial; for he shall not recover according to his 
demand in the declaration, but according to the 
verdict; wherefore it was adjudged for the 
plaintiff." So also in the case of U. S. v. Colt 
[Case No. 14,839], Judge Washington says: 
"Thus stands the doctrine in relation to the ac- 
tion of debt on contracts; and if debt will lie 
on a contract where the sum demanded is imcer- 
tain, it would seem, to follow that it would lie 
for a penalty given by statute, which is uncer- 
tain and dependent upon the amouiit to be as- 
sessed by a jury, for when they have assessed 
It, the sum so fixed, becomes the amount of the 
penalty so given." And, In speaking of the 
case of Pemberton v. Shelton, he says: "It 
cannot be said that this doctrine was laid down 
in consequence of the court considering this as 
a statutory action, to which it was necessary 
to accommodate the recovery, by changing gen- 
eral principles of law applicable to other cases, 
for it will appear, by reference to the statute, 
that it prescribes no remedy for enforcing the 
penalty; and that debt was brought, upon the 
common-law principle, that where a statute 
gives a penalty, debt may be brought to recover 
it." Debt, therefore, may be brought for a - ~, 
penalty given by a statute, although it be un- ^--^ 
certain; and an imcertain penalty, given by a 
statute, is a debt. 

3. But it has been said that the by-law gives 
a discretion to the justice of the peace, and to 
him alone; and that where the inferior court 
has a discretion, error will not lie. This may 
be true in regard to writs of error at common 
law; but in appeals, which bring up the whole 
case, law and fact, as in proceedings under 
the civil law, where the cause is to be heard 
de novo, and the parties have a right in the 
appellate court, "non allegata allegare, et non 
probata probare," the case is otherwise. There 
the appellate court stands in the place of the 
inferior court, and has all the power which 
the inferior court had. Such is the case in 
the ecclesiastical courts, courts of chancery, 
and courts of admiralty. Appeals from jus- 
tices of the peace, resemble appeals under the 
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civil law, and have always been considered 
here, as bringing up the whole cause to be 
tried again de novo. The by-law, no doubt, 
intended that the court that tried the cause 
should exercise tlie discretion which it gave, 
and it could not deprive this court of its ap- 
pellate jurisdiction, by giving a discretion to 
tlie inferior tribunal. It could neither give 
nor talce away jurisdiction from the justice 
of the peace, or from this court, for both de- 
rive their power and jurisdiction from an au- 
thority paramount to that of the corporation. 

4. It has also been suggested that, by the 
constitution of the United Sates, congress, and 
congress alone have the right to legislate for 
this District; that it is a power which cannot 
be delegated; and that the legislative power 
granted by eongi-ess to the coi-poration of 
Washington, is a delegation of that power of 
exclusive legislation, which, by the .constitu- 
tion, is vested in congress alone. If this doc- 
trine be correct, then is congress, at once, de- 
prived of one of its most important legislative 
powers; that of gi*anting charters to corpora- 
tions aggregate within the District; for it is, 
by common law, incident to every corporation 
aggregate to make by-laws for the govern- 
ment of its own members. 10 Coke, 30, 31; 
Bac. Abr. "Corporation," D. But those by- 
laws extend only to those members, and such 
as voluntarily place themselves within the 
jurisdiction of the corporation. They do not 
extend to any other part of the District. 
They make no part of the legislation over the 
District. It is not, therefore, a delegation of 
the power of exclusive legislation. 

3. But, it is said, that if congress had a 
right to grant this charter, and to give the 
corporation the legislative power it contains, 
yet that power is limited to the specific ob- 
jects designated in the charter, and that the 
discharge of fire-arms in the city, is not one 
of those specific objects; and therefore the 
by-law is not warranted by the charter, and is 
void. Among the powers specifically granted 
to the corporation, are the "power and au- 
thority to prevent and remove nuisances;" 
"to provide for the prevention and extinguish- 
ment of fires;" and "to pass all laws which 
shall be deemed necessary and proper for car- 
rying into execution the powers vested, by 
this act, in the said corporation or its otB.- 
cers." Nothing could be a greater nuisance 
to the inhabitants of the city, than the dis- 
charge of fire-arms, idly, and for sport or 
amusement in the streets, or near then* dwell- 
ing-houses. If practised to an unlimited extent. 
To prevent that nuisance, the corporation had 
no other means than to prohibit such a dis- 
charge. The discharge of fire-arms near a 
stable, or other combustible matter, might set 
fire to it, and endanger the lives and property 
of the citizens, and its prohibition might be 
justified by the authority to prevent fires. 
The means of cariying into execution the spe- 
cific powers granted, are left to the discretion 
of the corporation. This by-law, therefore, 
was warranted by the charter. 



G. It has also been suggested that this ought 
to have been a qui tarn action, because the by- 
law says, "one third whereof" (that, is, of the 
penalty) sliall be for the use of the city; 
one third for the use of the constable, and the 
remaining third for the use of the informer, or 
to the trustees of the poor, for the use and 
benefit of the poor of this corporation, in case 
the infoimer declines accepting the same. It 
might be a sufficient answer to this objection, 
to say, that in a qui tam action, the plaintiff 
always sues for the king, or sovereign, and 
himself; and not for another subject or citi- 
zen and himself; nor for a body politic, other 
than the king, and himself. If a penalty be 
given to bp divided among several persons, 
(subjects or citizens,) one cannot maintain an 
action for himself and the others, unless such 
right be expressly given by statute. If the 
informer should bring a qui tam action, in 
this case, he would have to declare that he 
sued as well fqv the corporation of Washing- 
ton and for the constable, or for the trustees 
of the poor, as for himself, for no part of the 
penalty goes to the United States. No such 
qui tam action has yet been maintained; cer- 
tainly not in this court But Hawkins (book 
2, c. 26, § 17), says that an information, or 
action qui tam, will not lie "unless the whole 
or part of the penalty be expressly given to 
him who will sue for it; for otherwise it goes 
to the king, and nothing can be demanded by 
the party. But where the statute gives any 
part of the penalty to him who will sue for 
it by action or information, &c. I take it to 
be settled at this day, that any one may bring 
such action or information and lay his de- 
mand tam pro domino rege quam pro seipso." 
This by-law does not give any part of this 
penalty to any person who will sue for it. It 
only declares to whose use it shall be applied 
after it has been recovered in the usual man- 
ner; and provides that if the informer "de- 
clines accepting" his third, it shall go to the 
trustees of the poor. The expression "de- 
clines accepting" implies an offer, which im- 
plies a previous recovery. If the informer 
were the person to sue for it, the language 
would have been, "declines suing," and not 
"declines accepting." A qui tam action, 
therefore, was not the proper remedy. 

7. It has been contended also that this ap- 
peal should be dismissed because it has not 
been ordered under the corporate seal, but 
only under the direction of the mayor. The 
doctrine, that a corporation can do nothing but 
under its corporate seal, has long been ex- 
ploded. There are many acts which it may 
do by its agents under the authority of its 
by-laws. This appeal was taken by the at- 
torney at law of the corporation, who was 
duly appointed by the mayor, under the by- 
law of June 30th, 1S24, creating the o&ce; 
and which by-law was authorized by the sev- 
enth section of the charter which gives the. 
corporation power to provide for the appoint- 
ment of such officers as may be necessary to 
execute the laws of the corporation. And by 



[29 Fed. Cas. page 349] 



(Case No. 17,228) WASHINaTON 



the third section of the charter which author- 
izes and requires the mayor to nominate, and, 
■with the consent of the hoard of aldermen, to 
appoint to all offices under the corporation, 
except commissioners of election. By the by- 
law of the 30th of June, 1824, it is made the 
duty of the attorney, "to defend the interests 
of the corporation in all suits instituted by or 
against the corporation." He had a right, 
and it was part of his duty to take this ap- 
peal, if he believed that the interests of the 
corporation required it. The appeal is there- 
fore correctly taken, without any special or- 
der under the corporate seal. 

8. It is also objected that Mr. "Waters who 
Issued the warrant and tried the cause below, 
had no jurisdiction because it does not appear 
upon the proceedings that he was one of the 
justices of the peace selected in the manner 
designated by the sixth section of the by-law 
of the 8th of November, 1S30, to issue war- 
rants for offences against the by-laws of the 
corporation. That by-law, however, is only 
directory to the offica's concerned in the pros- 
ecution of offences against those by-laws, and 
cannot deprive a justice of the peace of a 
jurisdiction giyen to him by a paramount au- 
thority. But however that may be, it is not 
a good ground for dismissing the appeal, that 
the selection does not appear upon the proceed- 
ings before the justice. It is a fact which 
may be proved here if necessary. 

9. It is also objected that it does not appear 
on the proceedings that the by-law had been 
published five days in some newspaper of the 
city, by authority of the corporation, accord- 
ing to the fifth section of the by-law of the 
8th of November, 1830. But it is not neces- 
sary that the fact should appear upon the pro- 
ceedings of the justice. As the cause is be- 
fore this court upon an appeal which brings 
up the whole cause, to be tried de novo, that 
fact may now be proved here if capable of 
proof; or possibly, after a lapse of twenty 
years, and the publication of it in books and 
pamphlets, the publication, of it in a newspa- 
per may be presumed; and perhaps the by- 
law of November Sth, 1830, was intended to 
apply only to by-laws subsequently enacted. 
At all events it is no ground for dismissing 
the appeal, that that fact does not appear up- 
on the proceedings. Upon none of the grounds 
stated, therefore, can this court dismiss the 
appeal. 

* 

After the above opinion was delivered Mr. 
Eaton observed that the court had omitted 
to notice one objection upon which he relied, 
^namely, that he had not had ten days' notice 
of tlie judgment in his favor before the sit- 
ting of this court; and he contended that he 
was entitled to such notice, by the seventh 
section of the act of the 1st of March, 1823, 
extending the jurisdiction of justices of the 
peace. 

THE COIJIIT answered, that the reason 
why the court had not noticed it was that 
they did not exactly understand the purport 



of his objection. Mr. Baton then explained 
his objection, as above. 

But THE GOURT said that the provision in 
the clause of the seventh section of the act 
referred to, was evidently made for the 
benefit of the appellant, not of the appellee; 
and was merely to prevent the original de- 
fendant's appeal from being dismissed be- 
cause not brought up to the term next after 
the rendition of the judgment, if he had not 
notice of such judgment ten days at least be- 
fore that term. That section does not re- 
quire that the party in whose favor a judg- 
ment is rendered by the justice, should have 
ten daya' notice of such judgment in any 
case. 

THRLSTON, Circuit Judge, dissenting, de- 
livered the following opinion: On an appeal 
from the judgment of the magistrate, in fa- 
vor of the defendant The ease was as fol- 
lows: John H. Eaton was charged, before 
Waters, a magistrate of the county of "Wash- 
ington, with firing a gun, or pistol, or other 
fire-arm within certain limits in the city of 
Washington, against the provisions of an 
ordinancf of the corporation which subjects 
the ofEender to a fine, not less than five nor 
more than ten dollars, at the discretion of the 
magistrate. The magistrate gave judgment, 
after hearing the case, in favor of the defend- 
ant, Eaton; and upon this judgment the 
corporation have appealed to this court. 

The defendant, in support of the judgment 
of the magistrate, has submitted to the court 
the following considerations: (1) That the 
appeal ought to be dismissed, because tlie 
magistrate was not one of those selected by 
the corporation for the trial of cases in 
which they were parties. (2) Because the 
appeal was not ordered by the corporate body 
in their corporate character, but by the may- 
or, X P. Van Ness. (3) Because this court 
has no appellate jurisdiction in the case of 
fines and pecuniary mulcts. (4) If this court 
has jurisdiction generally where the fine is- 
certain and fixed, they have none where the 
quantum of fine is uncertain; but dependent 
on the arbitrium of the magistrate between 
a minimum and a maximum limit. 

As to the first point, "that the magistrate 
was not one of those selected by the corporate 
authorities according to the provisions of the 
ordinance for the hearing of cases of this 
sort." This objection is not valid; because 
every justice of the peace has equal power 
and jurisdiction, and the corporation have no- 
right to disfranchise any justice of the peace, 
or to invest any of them with excliisive priv- 
ileges which may not be enjoyed by any oth- 
er magistrate. That the corporation may, 
for their convenience, and because of the 
greater trust and confidence they may repose 
in some justices over others, require of their 
police otficers to have the corporation cases 
brought before certain justices of their se- 
lection, may be proper; but this is a matter 
which only relates to the corporation and 
those officers. If the officers disobey this in- 
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junction, it is competent for the corporation, 
perhaps, to dismiss them as corporate of- 
ficers; but the jurisdiction of justices of the 
peace is derived, not from the corporation, but 
from the laws of tlie United States; and any 
justice of the peace is as competent to enter- 
tain jurisdiction of i)eeuniary mulcts, witibin 
certain limits, as any otlier justices; and it 
is not error, if any other than those selected 
by the corporation take cognizance of the of- 
fence. 

Secondly. "The appeal was not ordered by 
the corporate autliorities, but by the mayor." 
There is nothing in this objection. The ap- 
peal is not in the name or in behalf of the 
mayor, but of the corporation in their cor- 
porate style and character. It is true, the 
mayor directed the appeal in behalf of the 
corporation; and this he might do as their 
agent, and ministerial officer, and they, by 
their attorney in court, have ratified and 
avowed his act. Surely it would be requiring 
too much, that by a solemn resolution of the 
board they should have authorized this appeal, 
and further solemnized .it by afiixing thereto 
their corporate seal. We have never ques- 
tioned the authority of any attorney of this 
court, nor required proof of his substitution, 
or representative power, when his name is 
marked on the docket, and no one appears to 
question his right to represent the party for 
whom he professes to act. I have never 
known an instance in which this court have 
ever required an attorney, admitted to, prac- 
tise therein, to produce his warrant to repre- 
sent any party to a suit therein. The con- 
fidence reposed in the bar, and the comity due 
to them in the relations in which they stand 
towards the bench, forbid this scrutiny. It 
would be tolerated only where the party, 
whom the attorney professes to represent, 
should disavow the doings of the attorney. 

As to the third objection, "this court has no 
appellate jurisdiction in the ease of fines- and 
pecuniary mulcts." Here, indeed, is a matter 
of grave consideration. I know of no appel- 
late power in this court from the judgment of 
a justice of the peace, but what is given by 
the statute. "The act of IVIarch 1, 1823 (3 
Stat 743), for extending the jurisdiction of 
single magistrates," which empowers such mag- 
istrate to take cognizance of cases as far as 
$50, describes precisely the cases in which such 
justice may exercise jurisdiction. The cases 
there enumerated, most clearly, in my opinion, 
are those of a civil character only, because it 
speaks of the debtor, "his executors and ad- 
ministrators;" because it authorizes the jus- 
tice to give interest on the judgment, &c.; be- 
cause it exempts females, and males over sev- 
enty from arrest, imprisonment, and execution. 
In the seventh section of the act, an appeal 
from the judgment of the magistrate is given 
to this court in all cases where the judgment is 
for a sum over five dollars. Now, as it is in- 
consistent with the character of a pecuniary 
fine that executors and administrators should 
be liable for it, or interest charged on the judg- 



ment for it; and against reason that females, 
or men over seventy should be exempted fi-om 
the penalties for violating a penal law, I take 
it for granted that this first section, prescribing 
the jurisdiction of justice of the peace, was 
intended, and is by necessary construction, lim- 
ited to cases of a civU character only. Then, 
when the right of appeal was given by the said 
seventh section to this court from the judg- 
ment o'f a magistrate, is not that appeal only 
from judgments rendei-ed imder the powers 
given to the magistrate by the preceding sec- 
tion; and is it not clear that those powers 
were limited to eases of a civil character only? 
Cases where executors and administrators 
might be charged; where interest might be com- 
puted and taxed; where sex and age were ex- 
empted from arrests and imprisonments on the 
judgments, which is utterly inconsistent with 
any of the characteristics of a criminal law; 
for who ever heard of exemptions in favor of 
age or sex from the animadversions of a crim- 
inal statute? yet, notwithstanding this dear re- 
striction of our appellate jurisdiction to cases 
of a civil character, yet, we have undertaken 
to exercise it in criminal cases, and thus, by 
nice and rigid application of the rules of plead- 
ing, to defeat and prostrate the guards and se- 
curities of society derived from the denuncia- 
tions of the law by inspecting the warrants 
and doings of justices of the peace, trying them 
by the touchstone of technical criticism, and 
reversing their decisions on grounds, at least, 
doubtful, and which must inevitably lead to the 
annihilation of the whole city police; and how 
have we usurped this fiital power thus to loosen 
the bands which bind society together, to give 
this triumphant victory to the wicked, to tram- 
ple with impunity on all the rights, the peace, 
and comfort of the more orderly and better dis- 
posed portion of society. By a forced and gross 
perversion of terms, by consideiing a penalty a 
pecuniary mulct for a certain offence, as a 
debt. How can this be? What gives a mag- 
istrate jurisdiction when he issues a warrant 
against an offender for the violation of a penal 
statute? Surely, at the time the warrant is- 
sues there is no debt subsisting; the debt is 
not the foimdation of the warrant, but the 
consequence of conviction; non constat, at that 
time, that the party will be convicted. What 
does the accused come to defend? A debt? 
No; against the commission of an act forbid- 
den by law. There is not a word about debt 
in the whole proceeding, except for form's sake, 
in the warrant. The whole question is, did 
you, or did you not, commit the pffence? If 
the justice decides affirmatively, then indeed 
the penalty foUows— a pecuniary mulct. On an 
appeal, then, what does this court examine? 
Whether the accused owes the money or not? 
No; w^hether he has committed the offence or 
not. Where do we get the power to try a 
question of this sort? Is it because in the war- 
rant the justice has, in conformity with some 
general directory provision in the charter of the 
corporation, charged the offense as a debt? 
Suppose the form of the warrant changed, and 
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it were to charge the defendant specifically with 
the real truth, that he had violated the law by 
shooting, &e., agamst the form of the ordinance 
in such case made and provided, as in offences 
indictable in this court "where the special of- 
fence is set out; then, not being a debt, there 
Tvould be no appeal. Now, by the statute of 
Maryland, justices are invested with jurisdic- 
tion over misdemeanors where the penalty does 
not exceed £3 by way of action of debt; but 
theh: jmlsdiction was final, and there was no 
jippeal from their judgments. 

But we claim a right of entertaining an ap- 
peal from the judgments of magistrates in cases 
■of violations of penal ordinances of the corpora- 
tion entirely, as I understand from the expres- 
sions in the charter of the corporation, "author- 
izing penalties to be recovered, and executions 
to issue for them as in cases of small debts." 
Does this give an appellate jurisdiction to this 
court? The form of proceeding for the recov- 
ery of these penalties does not necessarily in- 
vest them with all the character and properties 
of debts purely civil; for I have endeavored to 
show the absurdity resulting from such a con- 
struction, and that the appellate jurisdiction 
given us by the statute can be commensurate 
only with tlie original jurisdiction given by the 
same statute to the justices, and that it would 
be most absurd and mireasonable that penal- 
ties for municipal offences shoidd be embraced 
in the statute, from the uicongruity subsisting 
between pecunjaiy mulcts and debts of a pure- 
ly civil nature. By the Maryland law, no ap- 
peal was allowable from the judgment of a 
magisti'ate in the case of fines and penalties, for 
by the act of 1791, e. 68, for the speedy recov- 
ery of small debts out of court, &c., &c., the ju- 
risdiction of the justices as well as that of the 
•county eoruls by appeal from their judgments, 
was confined to cases strictly civil in their na- 
ture; "to debts or sums of money due on con- 
tract, or damages for the non-deliveiy of grain 
or otiier articles," excluding debts, (if they may 
be so called,) incurred by . transgresshig penal 
laws. K there be any statute of Mainland al- 
lowing appeals in cases of misdemeanors, I am 
not aware of it. And so in our statute, to 
■debts where interest might be taxed, executors 
and administrators made liable, and age and 
sex were exempted fi"om imprisonment; in such 
cases only does the statute authorize an ap- 
peal; and pecuniary mulcts cannot, without 
violating every principle which characterizes 
them, be brought within the scope of the stat- 
ute; therefore their recoveiy is provided for by 
the aforesaid clause of the charter, making 
them "recoverable as. other small debts," &c., 
so that it appears that the state was satisfied 
to leave the exclusive jurisdiction over small 
■offences, to the small extent of five dollars' 
penalty, to the magistrate. In this existing 
state of things, the congress pass the aforesaid 
iict, "for extending," &c. Siurely if they meant 
to invest this court with power to revise the 
proceedings of justices under corporation ordi- 
nances imposhig penalties, they would have 
-used terms more congenial with the matter. A 



long established law is not to be annulled by 
farfetched implications, or a subsequent statute, 
when any sensible interpretation of the statute 
utterly repudiates such implications. Surely 
they never meant that if a man, sentenced to 
pay a penalty, should die before it was levied, 
that his executors or administi'ators should be 
charged with it; surely not, that the judgment 
for the penalty should carry interest; and cer- 
tainly not, to exempt pauper vagrants and aban- 
doned profligates of any age or sex from the 
only coercive power over them, that of impris- 
onment and arrest, when they incurred the pen- 
alty, and possessed no means of payuig it. See 
the consequences: a woman, or a man over 
seventy, may riot in the violation of every penal 
ordinance, may set at defiance the whole police 
of the city, if there be no breach of the peace. 
This is really more deference than was ever 
paid to age or sex in any country. This court, 
at least, has not been quite so indulgent to the 
ladies, as some recent convictions, and not very 
lenient sentences, prove. But we claim appel- 
late jm^isdiction of such cases from the expres- 
sions, "in all cases where," &c., in the section 
authorizing appeals from the judgments of sin- 
gle magisti-ates; now, that word "all," can, I 
thhik, oidy apply to the enumerated cases in 
the first section; the appellate jurisdiction can 
be commensurate only with the given original 
jurisdiction, and that, I have endeavored to 
show, embraces civU cases only. But the word 
"debt" is used in the warrant. It is called 
a plea of debt; and hence our dalm to enter- 
tain an appeal in the case. But this form was 
given by the Maryland statute, and has proba- 
bly been continued without much reason ever 
since; and because of this anomalous form of 
Ijroeeeding, by calling it an action of debt, does 
it necessarily involve all the incidents of- debt? 
Certainly a debt created by statute is available 
against executors and administrators; a penalty 
is not. It carries interest per se; a penalty 
does not. In short, there is no rational con- 
struction of the statute "for extending," &c., 
either from the words, or meaning, or purport 
of the clause giving and defining the cases in 
which a justice may exercise original jurisdic- 
tion, as well as those granting appeals to this 
court from their decisions, that can justify this 
court in entertaining appeals from the judg- 
ments of justices, under penal statutes and or- 
dinances; and this is greatly strengthened by 
the strange consequences that must result from 
such an exercise of jurisdiction. As far as I 
can discern, there is no such appeal allowable; 
it was so in Maryland; and as there are no ex- 
press words, nor rational construction of the 
statute which has changed the law, I am com- 
pelled to say that the jmisdiction of the mag- 
istrates in cases of penal statutes and- ordi- 
nances is exclusive and beyond our conti'ol, as 
much as our jurisdiction is final and beyond 
the control of the supreme com't in criminal 
cases. Whether it be a wise provision of the 
law I know not. If it be thought not so, the 
congi-ess is competent, and they only, to change 
it I am of opinion, however, that if we deter- 
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mine to exercise appellate jurisdiction in such 
eases, and do not relax somewhat of that sever- 
ity and legal scrutiny in regard to the doings 
of justices, we shall have no criminal law worth 
having. It has been ruled, and not yet over- 
ruled by the court, that a criminal of any the 
most aggi-avated offence, who has been bailed, 
and forfeited his recognizance, is dear of the 
crime. That criminals sentenced to imprison- 
ment and fine for misdemeanors, can be en- 
titled to the bounds; and for a fine only can be 
released under the insolvent laws. Having 
hitherto exercised this now disputed appellate 
jurisdiction, the warrants of magisti-ates have 
been examined with the most rigid legal criti- 
cism because the magistrates had not framed 
tlieir warrants with all the exactness of hi- 
dietments, and theli' judgments have been re- 
versed, and that wholesome police, so essential 
to the well-being of our citizens, paralyzed; 
mittimuses are looked into with the eyes of 
special pleaders; and, in a recent case, a man 
was discharged because, having incurred a 
penalty and being unable to pay it, and having 
for such inability been committed to the work- 
house, the mittimus neglected to state that he 
was a man of color, although, when brought 
before the court, he was evidently so; and al- 
though the offence could only be committed by 
a man of color, and it was sufficiently set out, 
in the mittimus, in every respect, except the 
words "man of color." "We beheved the mitti- 
mus, then, that he, by possibility, might not be 
a man of color, against the evidence of our 
own eyes. But here it was urged, and in all 
cases where we had heard appeals in such 
cases, the old maxim, "It is a penal statute, 
and inust be constmed strictly," but where the 
question is jurisdiction or no jurisdiction, it is 
quite a civil affair; "nothing but an action of 
debt," and being so we have jurisdiction by 
the statute. If it be a civil matter, how came 
we to apply the strict rules of criminal plead- 
ing to cases of a civil character only? This 
seems to be blowing hot and cold with the 
same breath; to get jurisdiction, the ease is 
merely one of debt, a plvil matter altogether; 
when we get it before us we poimce upon it 
with all the stern severity and criticism of 
criminal pleadings, utterly disregai-ding the di- 
rections of the statute that we are to decide 
according to law, justice, and equity, which I 
take to be dearly indicative of an Intention in 
the legislature to authorize the court to relax 
the strict rules of construction in regaid to war- 
rants for pecuniary mulcte, if they be reaUy 
purely dvil in their character, if there be 
enough, though not set out in technical form, 
in the warrant, to inform the defendant of the 
offence with which he is charged, or otherwise 
we disregard entirely the emphatic and im- 
portant words, justice and equity, and the more 
especially as it may be supposed to have been 
in the contemplation of the legislature, that the 
warrants from which appeals are taken to this 
court are devised by justices of the peace who 
are not lawyers by profession, nor skilled in the 
subtleties of special pleading. I have done with 



this objection; and if there be a doubt in the 
mind of any on this point, I think there can be 
but little as to the validity of the last objection, 
namely, "That if this court has jurisdiction gen- 
erally where the fine is certain and fixed, they 
have none when the quantum of fine is uncer- 
tain, and depends on the discretion of the mag- 
istrate between a minimum and a maximum 
Ihnit." 

I need say nothing of the argument, that it is 
a settled principle, that, from the judgment of 
a court in the exercise of a discretionary pow- 
er, there is no appeal, which I thought had 
great force in it; nor of the argument of the 
counsel for the corporation, that, inasmuch as 
the magisti'ate dismissed the warrant, and ex- 
erdsed, consequently, no arbitrium, that, as the 
case would be taken up, de novo, in this court, 
this court was competent, if they reversed the 
justice's decision, to assess the fine. It is true, 
if we were to take up the case, and hear the 
evidence, we might be of opinion that the jus- 
tice did wrong, and that he ought to have given 
judgment for the corporation; but, when we 
had done so, and come to the point of assessing 
the fine, we should be at fault. Notwithstand- 
ing the Proteus character assumed for prose- 
cutions for pecuniary penalties, I consider them 
as belongmg to the criminal side of the coiu:t, 
as real penal statutes, whether animadverting 
on mala in se, or mala prohibita, and the de- 
fendant entitled to all the privileges given by 
the statute; and one -is, that the fine shall be 
assessed by the justice, at his discretion, and 
not by this court, at theirs. Suppose, now, aft- 
er reversing the magistrate's decision, we come 
to the consideration of assessing it, where shall 
we fix it; at the minimum, the maximum, or 
between the two? Neither of the two latter, 
because the law has given this power to an- 
other and not to us; does it follow, because the 
law has given it to one, it can be exercised by 
three others? The defendant has a right to 
have his exclusive judge, as to that point; well, 
it may be said, we may safely fix it at the 
minimum term; the defendant could have noth- 
ing to complain of there; but the law would, for 
it contemplated something more— a higher as- 
sessment—a greater fine; we must take the 
whole power of the justice, or none; we can- 
not execute half a law, because we cannot get 
at the other half; all the range between five 
and ten dollars is barred against us. 

For these reasons, I am for affirming the 
judgment 



Case No. 17,229. 

WASHINGTON v. FOWLER. 

[4 Cranch, 0. 0. 458.] i 

Circuit Court, District of Columbia. March 
Term, 1834. 

COMPETENOT OF WITNESS. 

A witness is not incompetent because he feels 
himself bound in honor to indemnify the party 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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who calls him as a witness in case the judgment 
should be against him, if he has made no prom- 
ise to indemnify him, nor is bound in law so to 
do. 

Debt on the auctioneer's bond of Moses 
Poor, the defendant being his surety. Judg- 
ment having been rendered against Mr. Poor, 
and the defendant having given him a release, 
the defendant called him as a witness, and 
upon cross-examination he answered that he 
felt bound in honor to indemnity the defend- 
ant if Judgment should go against him, but 
had not promised or in any manner bormd 
himself so to do. Whereupon the plaintiff's 
counsel objected, and contended that the tes- 
timony of Mr. Poor should be rejected as in- 
competent on account of that honorable feel- 
ing. 

But THE COURT (nem. con.), upon the au- 
thority in 4 Starlde, 746, overruled the objec- 
tion. 

See, also, Ctorporation of Washington v. 
Webb, at November term, 1834, S. P. (not re- 
ported). 
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Case Wo. 17,S30. 

WASHINGTON v. LASKY. 

[5 Cranch, C. C. 381.] i 

Circuit Court, District of Columbia. 
Term, 1837. 

CoRPOHATiox OF Washington— Charter Powers. 

The corporation of Washington, under its 
charter, has power to prohibit ordinary keepers 
to sell spirituous liquors to free colored per- 
sons. 

Appeal from the judgment of Mr. Coote, a 
justice of the peace, who nonsuited the cor- 
poration in an action of debt for a penalty 
of twenty dollars; "for that the said Lucy 
Lasky, the keeper of a tavern or ordinary, in 
the third ward, at the city of Washington, 
did sell, or permit to be sold, spirituous liq- 
uors to slaves or other persons of color, on 
Sundays, and other days, between sunset and 



sunrise on the 4th instant, and at divers oth- 
er times, contrary to the act or acts of, the 
said mayor, &c., on that subject made and 
provided." By the by-law of November 5, 
1832, § 8 (Rothwell, 263), it is enacted, "That 
all keepei-s of ordinaries or taverns, shall be, 
and they are hereby prohibited from" selling 
spirituous liquors to slaves, or other persons 
of color, on Sundays, and other days between 
sunset and sunrise; and any keeper of a tav- 
ern or ordinary, who shall sell, or permit to 
be sold, any spirituous liquors, in violation of 
this prohibition, shall, on conviction for the 
first offence, be fined twenty dollars; and for 
the second offence, forfeit his license, which, 
shall be annulled by the mayor." 

CRANCH, Chief Judge. The question sub- 
mitted, as I understand it, is, whether under 
.the power given by the 7th section of the 
charter of 1820, to provide for licensing, tax- 
ing, and regulating ordinaries and taverns, 
the corporation can prohibit licensed tavern- 
keepers to sell spirituous liquors to free col- 
ored persons, there being no like prohibition 
to sell to white persons, to wit: Can the cor- 
poration, in this respect, lawfully discrimi- 
nate between white and colored persons? 1 
am of opinion that, under the power to pro- 
vide for licensing, taxing, and regulating or- 
dinaries and taverns, the corporation has 
power to prohibit the sale of spirituous liquors 
to colored persons of all descriptions, free or 
bond, young or old, or to minors, apprentices, 
servants, hack-drivers, porters, &c., whether 
white or colored. 

MORSELL, Circuit Judge, concurred; but 
for the informality and uncertainty of the 
charge in the warrant, 

THE COURT (THRUSTON, Circuit Judge, 
absent) affirmed the judgment 



WASHINGTON (LEVY COURT OP WASH- 
INGTON COUNTY v.). See Case No. 8,- 
306. 



Case Wo. 17,231. 

WASHINGTON v. LYNCH. 

[5 Cranch, C. C. 498.] i 

Curcuit Court, District of Columbia. Nov. 
Term, 1838. 

corporatiox of 'washington— charter powers 

—License on Dogs— Sufficiency 

OF Wakrant, 

1. The corporation of Washington, under its 
authority to prevent nuisances, may prohibit 
the keeping of a dog in the city without a 
license, and may require money tc be paid for 
the license, 

2. A warrant is too vague and uncertain 
which charges that the defendant "did on or ' 
about the 20th of July inst, own, harbor, or 
keep a female of the dog kind in Washington 



1 [Reported by Hon. William Cranch, Chief I' i [Reported by Hon. William Oraneh. Chiel 
Judge.] Judge.] 
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City, in the county aforesaid, without having 
a license therefor, contrary to the act or acts 
of the mayor, &e. on that subject made and 
provided." 

Appeal from the judgment of a justice of 
the peace, who non-pros'd the corporation, up- 
on a warrant for a penalty of ?20, "for that 
he, the said John Lynch, did, on or about the 
20th of July instant, own, hartior, or keep a 
female of the dog kind in "Washington City, in 
the county aforesaid, without having a license 
therefor, contrary to the act or acts Of the 
said mayor, &e., on that suljjeet made and 
provided." This prosecution is supposed to 
have been founded upon the hy-Iaw of the 
corporation of Washington, approved April 1, 
1820, entitled "An act imposing an annual tax 
on dogs, and for other purposes, and repealing 
all other acts on that subject;" by the first 
section of which it is enacted, "that a tax . 
shall be levied and collected, of one dollar 
each per annum, on all male animals of the 
dog kind; and of five dollars each, per an- 
num, on all female animals of the dog kind, to 
be paid by the owners thereof, respectively, 
inro the hands of the register for the use of 
the corporation." And by the second section 
it is enacted, "that it shall be the duty of ev- 
ery person residing in the city of Washington, 
and owning or possessing any animal of the 
dog kind, to enter such with the register, on 
or before the first day of January, annually, 
and to pay the tax hereby imposed; and it 
shall be the duty of the register to make 
regular entries, describing the dog or dogs 
so entered, and to give a license to such per- 
son or persons, on payment of the tax; which 
license shall authorize him, her, or them, to 
keep such dog or dogs until the first day of 
January in the ensuing year; and any person, 
or persons who shall own, possess, harbor, or 
conceal any animal of the dog kind within 
the city, and shall fail to pay the tax and ob- 
tain the license as aforesaid, shall, for every 
such neglect or ofCenee, forfeit and pay the 
sum of five dollars," (not twenty dollars, as 
stated in the warrant.) 

Mr. Carlisle, for appellee, contended that 
the corporation has no power to tax dogs, be- 
cause they are not property, as this court has 

decided in the case of at ,- 

and as the judge of the criminal court also 
decided, at the last term of that court in this 
county. By the charter of 1820, the corpora- 
tion has power only "to lay and collect taxes 
upon the real and personal property" within 
the city. It is true that it has power to "pre- 
vent and remove nuisances," but not to li- 
cense them. Dogs are not in the list of things 
which, by the charter, the corporation may 
-"license, tax, and regulate." The corporation 
has no power to require a penalty for not pay- 
ing the tax; they have only power to lay and 
•collect the tax. But there must be a judg- 
ment of conviction before they can recover 
the penalty, and the conviction must be aver- 
red In the warrant to recover the debt. 
Sir, Bradley, contra. Under the power to 



prevent nuisances, the corporation has a right 
to prevent, or restrain, or regulate the keep- 
ing of dogs in the city; for, although the 
keeping of a single dog may not, of itself, be 
a nuisance, yet the number kept may alto- 
gether amount to a nuisance, to prevent 
which the corporation may impose upon the 
keepers such terms and conditions, that few 
would be disposed to keep them; by which 
means the nuisance may be prevented, while, 
at the same time, the corporation may obtain 
some revenue from the sale of the licenses. 

THE COURT (nem. con.) was of opinion, 
that under the power to prevent nuisanqes, 
the corporation had power to limit the num- 
ber of dogs by requiring the owners to obtain 
license by payment of a tax. But the war- 
rant being too vague and uncertain, the judg- 
ment was aflarmed, with costs. 
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Case ITo. 17,S3S. 

The WASHINGTON v. The SALUDA. 

[3 U, S. Law Int. 249.] 

District Courts D. South Carolina. April 27, 
1831. 

Pilots ik Chari.e3to>i Hauboii— Kn'owledge of 

Uasqeks in Ckossisg Bak — Right 

TO Salvage. 

[1. It is the duty of pilots for the port of 
Charleston, S. C, to he thoroughly acquainted 
with the bar at the mouth of the harbor, and all 
its dilficulties and dangers. It would seem 
that, from experience and information, 'they 
should be able to judge, from the state of the 
wind and weather, whether it is practicable, 
at a given time, to cross the bar with a ves- 
sel of given draught, and whether there would 
probably be danger of thumping on account of 
swells.] 

[2. A pilot who is part owner of a pilot boat 
should not be allowed, on the ground of public 
policy, to recover salvage for towing in a ves- 
sel which received an injury by thumpuig on 
the bar while going out of the harbor under his 
charge as a pilot,] 

[This was a libel by the owners of the pilot 
boat Washhagton against the ship Saluda to re- 
cover salvage.] 
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Petigru & Cruger, for libellants, 
Legare & Egleston, for respondent 

BY THE COURT. The libeUants in this 
.ease claim a compensation, by way of salvage, 
for towing into port the packet ship Saluda, 
which was prevented from prosecuting her voy- 
jage by injuries which she suffered by frequently 
striking on the bar in crossing it. The case is 
novel, extraordinary, and without precedent in 
this court On the 25th ult one of the libel- 
lants, a branch pilot, and part owner of the pilot 
boat "Washhjgton, took charge of the Saluda, 
for the purpose of piloting her to sea. The fol- 
lowing witaesses, all pilots of this port, were 
examined for the libellants, viz.: Sir. Mullins, 
Mr. Albrit, Mr. Delaney, and Mr. Lee. They 
proved that the pilot, James Copes, one of the 
libellants, attempted to cross the bar, in the Sa- 
luda, after about three hours and a half flood. 
■They further deposed that there was usually on 
the bar, at high water, about 16^ and 17 feet. 
The ship Saluda drew 11 or 11^ feet water, 
iind they concurred in tne opinion that when she 
was can'ied out there was water enough, if it 
had not been for the great swell, of which they 
•could have no knowledge until they were on 
±he bar. It did not appear from any of the tes- 
timony what proportion of the 6 feet which 
the tide usually rises, was on the -bar at SYq 
hours flood, when the Saluda crossed. The 
probability is that at the time of her crossing 
there were about 14 or 14^ feet water. A 
minute detail of the evidence is not deemed nec- 
essary. 

The following pouits were established: That 
vessels very frequently struck on the bar hi go- 
ing out; one of the witnesses thought that at 
least 6 out of 8 thumped in crossmg the bar. 2d, 
that the bar at high water usually had IQYz or 
17 feet 3d, that, when the Saluda crossed, 
there was water enough to carry her over safe- 
ly, if it had not been for a swell on the bar. 
4th, that the pilots had been frequently com- 
pensated in similar eases, in some as far as 
§500. And, lastly, that they had never known 
a. vessel of the draught of water of the Saluda, 
to strike on crossing the bar at high water. 

The court will consider and decide this case 
«n the grounds of law, justice, and policy, aris- 
ing from the positions and facts just stated. 
The witnesses all testified that it was a com- 
•mon thing for vessels to thump on the bar in 
^oing out The cases which occurred on that 
day go very far to veri^ their assertion. The 
brig Wilson, drawmg about 12 feet water, 
struck in going out, lost her rudder, and was 
brought back for repair. The Robert Morris, 
which crossed the bar about three-quarters of 
;an hour before the Saluda, also struck. It 
seems reasonable to inquire why these three 
vessels, the Wilson, the Robert Morris, and the 
Saluda, with no greater draught of water than 
11 or 12 feet, should have stmck on a bar, which 
at high tide usually had upon it I6Y2 or 17 feet 
water. What was the answer given by the 
witnesses to this natural inquiry? Why, that 
iliere was a heavj' sea running on the bar, and 



that, on the occasional subsidence of the swell, 
the depth of water became two or three feet 
less. The court is quite willing to believe that 
such is the fact, but will it, ought it, to excul- 
pate the pilot in case of accident? What are 
the duties of a pilot, and what is the knowl- 
edge which he ought to possess to qualify him 
for the f^thful performance of that duly? I 
cannot be mistaken in saying that he should be 
intimately acquainted with the channels, with 
the bar, and all its diflieulties and dangers. 
The trust confided to him is a high and re- 
sponsible one, involving the lives and property ^ 
of the citizens, and demanding all his care, cau- 
tion, and vi^lance. The witnesses say that 
they could not know of the swell on the bar un- 
til they were upon it. The court would ask 
whether the past experience of a pilot ought not 
to give him the information (arising from the 
state of the wind and weather) of the condition 
of the bar, and the practicability of crosshjg it 
with safety; or whether, beMg doubtful on 
this head, he ought not either to have sent his 
pilot boat ahead to reconnoitre the ground, or 
waited until high water, when the witnesses 
all agree that no accident could have happened. 
I see nothing impossible in such a proceeding; 
nay, it seems to me to have been the course 
which prudence and duty called for. The court 
cannot conclude the remarks on this head with- 
out observing that to the injuries which may be 
sustained from this cause of heavily laden ves- 
sels thumping on the bar in going. out, perhaps 
on a long voyage, may be attributed their fre- 
quent loss at sea. 

Another fact established by the libeUants' 
own witnesses, which has just been adverted 
to, seems to settle this question. -They all 
swear that they never knew a vessel of the Sa- 
luda's draught sti'ike on the bar at high water. 
With this knowledge, which all the pilots pos- 
sessed, why attempt to oross the bar before 
high water, when it is in evidence that by doing 
so six out of eight vessels thump (in theh: lan- 
guage) on the bar, and frequently have to return 
for repair, to the great delay and injury of 
commerce': 

It is universally known that, when the pilot 
is in possession of the ship, he has the absolute 
and undisputed command of her. The destiny 
of the ship is in his hands, and he is bound to 
exercise that authority with the judgment and 
skill which belong to that important station. 
He is answerable, and ought to be so, for the 
safety of the ship in all ordinary circumstances; 
like common carriers, he can only be relieved, in 
ease of damage or loss, by showing that the 
causes producing it were beyond his control, 
arising from the act of God, or a vis major of 
the elements. Can this claim then be supported 
by justice? My previous reasoning has sufS,- 
ciently answered this question. A word or two, 
in conclusion, as to the policy which ought to 
govern this case. Suppose such dainos were 
countenanced in this court, what would be the 
probable consequences which would follow? 
Evidently a serious interruption to conunerce, 
and a strong temptation to pilots to perform 
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their duty negligently. It would be holding out 
a re-ward to them to do so. Would not their 
interest be materially affected by such a prac- 
tice in this court? Most assuredly. Instead 
of their pUotage, -which is intended as a com- 
pensation for skill, expprienee. and fidelity, 
they -would not oidy receive that, but, as one of 
the -witnesses swore, ?400 or §500 for their er- 
rors or negligence. I mean to impute no im- 
proper motives to the pUots of Charleston, but 
I consider myself bound, from a sense of duty, 
to say that they ought not to be so tempted. 
This court will hold out no such temptation. 

The court has been told, by way of induce- 
ment, that usage has sanctioned such cMms; 
that arbitrators have frequently awarded com- 
pensation in cases like the present. Such de- 
cisions have no authority here. If it is a 
usage, it ought to be abolished,— "mains usus," 
&e. On the grounds, therefore, of law, justice, 
and policy, this libel must be dismissed, with 
costs. 
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Case K'o. 17,S33. 

WASHINGTON v. STROTHER. 

[2 Cranch, C. O. 542.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1824. 

Keeping Fabo Table — Separate Pkosecutions. 

Under the by-law of the corporation of Wash- 
ington of the 16th of August, 1809, a person 
who suffers and permits a faro table to be set 
up and kept in has house is liable to a separate 
prosecution for every day he shall so have 
suffered and permitted it to be set up and kept. 

This was an appeal -from the judgment of a 
justice of the peace for the county of Washing- 
ton, who had non-prossed the coi-poration of 
Washington upon five separate warrants issued 
against the appellee for suffering and permit- 
ting a faro table to be set up and kept ia his 
house on five several days, viz., the 1st, 2d, 3d, 
24th, and 25th of December, 1823. The .three 
warrants, for the first three days, were all is- 
sued on the 29th of 'December, 1823, return- 
able on the 2d of January, 1824; that for the 
2oth of December was issued on the 2d of Jan- 
uary, 1824, returnable on the same day; and 
that lor the 24th of December was issued on 
the 5th of January, and returnable on the same 
day. On the 10th of June, 1824, the justice 
non-prossed them all, with costs against the 
coiporation, who appealed from the judgments. 
Upon hearing of the appeals, the facts were 
fully proved, as alleged in the warrants re- 
spectively. By the 2d section of the by-law 
of the corporation, of the 16th of August, 1809, 
it is enacted, that ''if any person" "shall permit 
any" "faro table" "to be set up, kept, or play- 
ed, in his or her house," &c., he or she "shall 
hicur the penalty of twenty dollars for every 



day, or less thne, that the same is so kept up 
and maintained; to be recovered before a single 
magistrate; one half whereof shall go to the 
informer, and the other for the use of the city 
council." 

A doubt was suggested at the bar, whether 
the pauty could be prosecuted separately, for 
any mnnber of- days on which he continued to 
keep and maintahi the faro table prior to the 
issuing of the first warrant, or whether it was 
not one continued offence up to the time of 
prosecution, as this court had decided, in Alex- 
andria, in regard to the retailing of spirituous 
liquors, in the cases of Virginia v. Smith [Case 
No. 16,966], and U. S. v. Gordon [Id. 15,233 
and 15,234]. See, also, Marriott v. Shaw, 
Comyn, 274. 

Mr. Wallach, for the corporation, contended 
that each day's keeping constituted a separate 
and distinct offence. Brooke v. Milliken, 3 
Term R. 509; Crepps v. Burden, Co-wp. 640. 

THE COURT (CRANCH, Chief Judge, not 
concurring) ordered the judgments to be re- 
versed, with ccsts, and judgment to be entered 
against the appellee, for twenty dollars and 
costs in each case. 

CRANCH, Chief Judge, -wished for time to 
look into the authorities, and -was inclined to 
be of opinion that all the time of keeping the 
faro table, before the first conviction, consti- 
tuited but one offence, and that the amount of 
the penalty was to be regulated by the number 
of days' keeping, at the rate of twenty dollars 
a day. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 



WASHINGTON (THORNTON v.). See Case 
No. 14,001. 

WASHINGTON (TOOLE v.). See Case No. 
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Case ISTo. 17,S34. 

WASHINGTON v. TOWNSBND. 

[3 Cranch, C. C. 653.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1829. 

Corporation of Washington— Bt-Law. 

No penalty was prescribed by the by-law of 
19th July, 1804, against hawkers and pedlars, 
for not taking out a license. The by-la^y is not 
correctly stated in Burch's Digest (p. 102). 

This was an appeal from the judgment of a 
justice of the peace, who had non pressed the 
corporation, upon a warrant for $20 fine 
[against L. K. To-wnsend] for not taking out 
a hawker's and pedlar's license, under the 
9th section of the by-law of July 19, 1804, en- 
titled, "An act requiring annual licenses to 
be taken out by ordinary or tavern keepers, 
retailers, and hawkers or pedlars." The first 
and second sections relate to tavern-keepers, 
requiring them to take out license, and give 
bond with two sureties. The third, fourth, 
and fifth sections require retailers of wines, 
and spirituous liquors also to take out license, 

X [Reported by Hon. William Cranch, Chief 
Judge.] 
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and give bond with sureties.' The sixth sec- 
tion requires the register, on tlie direction of 
the mayor, to malie out the licenses. The sev- 
enth exempts those "whose licenses have not 
expired from talcing a new license until their 
old ones have expired. Then comes the eighth 
section: in these words: "And be it enacted, 
that for every infraction of the provisions of 
this act, there shall be paid, -by the person 
committing the same, or his sureties, the sum 
of twenty dollars." It is then enacted by the 
ninth section: "That persons usually denom- 
inated hawkers and pedlars, carrying goods, 
wares, and merchandise from place to place 
in the city, shall take out annual license there- 
for, for which shall be paid §35 each license; 
and the said hawkers and pedlars shall be 
bound to exhibit to any officer of the corpora- 
lion, at all times when thereto required or 
demanded, the license obtained as aforesaid." 
The tenth section malces it the duty of the 
register to grant licenses in the absenee-of the 
mayor; and the eleventh section repeals so 
much of former acts as comes within the pur- 
view of this. 

Mr. Burch, in his Digest (page 102), has in- 
serted these words: "That if any hawker or 
pedlar shall be found selling as aforesaid, 
without a license, or shall refuse or fail to 
show his license when required so to do, he 
shall, for every day he shaU be foimd so sell- 
ing, or for every refusal or failure as afore- 
said, forfeit and pay the sum of §20." Act 
July 19, 1804. No such provision has been 
found in that or any other act of the cor- 
poration. 

THJB3 COURT affinned the judgment with 
costs. 



WASHINGTON, The (ULARY v.). See Case 
No. 14,323. 

.WASHINGTON (TJNITED STATES v.). See 
Case No. 16,646. 



Case No. 17,S35. 

WASHINGTON v. WALKER. 

[2 Cranch, O. C. 293.] i 

Circuit Court, District of Columbia. 
Term, 1822. * 



April 



Collector of Taxes — LiABiLiTr on Bosd — Ar- 

REARAGKS COLLECTED. 

The collector of city taxes who was appoint- 
ed and gave bond in June, 1816, and resigned 
in October, 1816, was liable upon that bond 
for all collections of taxes made by him after 
the date of the bond, and before his resignation, 
although such collection consisted of arrearages 
of taxes due in former years. 

Debt on a collector's bond. There were sev- 
eral breaches assigned in not paying over the 
money collected. The bond was dated in 
June, 1816, and the defendant resigned his 
office in October, 1816, before the tax list of 
that year had been delivered to him. He had 
been collector for several preceding years. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Mr. Law and Mr. Key, for plaintifEs, con- 
tended that, as the defendant had been col- 
lector In precedmg years, his sureties in this 
bond are liable for collections made in former 
years. 

But THE COURT (MORSELL, Circuit 
Judge, contra) decided that the defendant is lia- 
ble upon this bond, dated in June, 1816, for 
all collections of taxes made by him, after the 
date of the bond, and before his resignation 
in -October, 1816, although such collections con- 
sisted of arrearages of taxes due in former 
years, the by-law of 1812 having expressly 
made it the duty of every new collector to col- 
lect such arrearages; and, as the defendant 
was collector of the preceding year, it was not 
necessary that he should have been furnished 
by the register with a new list of arrearages, 
because the defendant must have hunself 
known what the arrearages were. 

THRUSTON, Circuit Judge, was of ophiion 
that this bond covers all moneys in the defend- 
ant's hands at any time after its date. 



WASHINGTON (WARD v.). See Case No. 
17,163. 



Case K"o. 17,S36. 

WASHINGTON et al. v. WASHINGTON 
et al. 

[3 Cranch, C. C. 77.] i 

Circuit Court, District of Columbia. April 
Term, 1827.2 

Payment of Legacy — ■ Assirnment op Bond — 
Effect. 

A legatee under the will of General George 
Washington received by assignment from the 
executors, on account of his legacy, a bond and 
mortgage taken by them from a purchaser of 
the estate, which bond was for a sum larger 
than the legacy. The assignee covenanted not 
to hold the executors liable upon their assign- 
ment, and to pay back the surplus, and to in- 
demnify and save harmless the executors from 
any damage by reason of the assignment. The 
obligor became insolvent, and the sales of the 
mortgaged property did not produce the amount 
of the legacy;— held, that the estate of General 
Washington was not liable under the 41st sec- 
tion of the act of Virginia, of December 13, 
1792, to make good to the legatee tiie deficiency; 
and upon a cross-bill he was held liable to the 
executors for the amount in which the as- 
signed debt exceeded the legacy. 

This was an amicable suit brought by cer- 
tain residuary legatees [Lawrence A. Wash- 
ington and others] under the will of General 
George Washington of Mount Vernon, to en- 
able the executors to settle the estate. There 
was also a cross-bill filed by the executors 
against some of those residuary legatees who 
had purchased at the sales of the property, or 
had otherwise received more than the value 
of their respective legacies. The original bill 
by the legatees against the executors, which 
is principally in the handwriting of the late 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed in 1 How. (42 U. S.) 14.] 



WASHINGTON (Case No. 17,236) 
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Mr. Justice Bushrod Washington, one of the 
acting executors, states, "that General George 
■Washington departed this life some time in 
the year 1799, having first duly made and pub- 
lished his last will and testament, bearing 
date the 9th of July, 1799, whereby, among 
other things he devised all the rest and resi- 
due of his estate, real and personal, not be- 
fore disposed of by the said will to be sold by 
his executors, and the money axising there- 
from to be divided into twenty-three equal 
parts, and applied as follows, to wit: to Wil- 
ham A. Washington," &c., &c., naming the 
several legatees. The bill states further, that 
a considerable part of the western lands which 
was susceptible of partition, as also other 
parts of the personal property, were divided 
among the said devisees in specie according 
to the proportions stated in the will. That 
the residue of the estate real and personal, a 
small part excepted, was sold by the two 
acting executors, the said Bushrod Washing- 
ton and Lawrence Lewis, but to what amount 
the complainants are ignorant. They admit 
that considerable payments have been made 
to them by the executors, but they charge that 
a large sum stiU remains to be distributed, 
which the acting executors refuse to pay with- 
out the sanction of a court of equity. The 
biU then sets forth the names of all the resid- 
uary legatees and their assignees, and the 
personal representatives of such as had died; 
prays that the defendants may render an ac- 
count of the sales of the property, and of the 
assets which have come to their hands, or 
which are still to be collected; and that the 
amount to which the complainants are re- 
spectively entitled may be ascertained, and 
that the defendants may be decreed to pay 
the same. The defendants answered, admit- 
ting the facts stated in the biU, and submit- 
ting to account, &c. By consent, the cause 
was referred to a master commissioner, to 
state and report an account, &c. Upon his 
report it appeared that the only ease of diffi- 
culty was that of Thomas Hammond, who, 
as one of the residuary legatees, in right of 
his wife, was entitled to one whole share, that 
Is, 1/23 of the amoimt of the sales of the 
property, which share was $5,179.09. Before 
this amount was ascertained, the executors 
assigned to him a mortgage, given to the ex- 
ecutors by Burdett Ashton, Jr., (who was 
also entitled to % of a share,) to secure a 
debt of $9,410.20; which sum was supposed, 
after deducting Ashton's % of a share, to be 
more than sufficient to pay the share due to 
Hammond, who accordingly gave the execu- 
tors a mortgage upon his lands, to secure the 
refunding of the surplus; in which mort- 
gage he covenanted to pay the same, and to 
indemnify and save harmless the executors 
from any damage, by reason of the assign- 
ment. There was, also, upon the assignment 
to Hammond of Ashton's mortgage, a mem- 
orandum, that the executors were not to be 
held liable as assignors. The property mort- 
gaged by Ashton was sold under a decree of 



foreclosure, and did not produce enough to- 
pay the legacies of Ashton and Hammond; 
whereupon Hammond claimed to have the 
deficiency made up by the estate of General 
Washington, under the 41st section of the- 
Virginia act of the 13th of December, 1792, 
which obliges the executors to seU perish- 
able articles, and authorizes them to take 
bonds and security from the purchasers; 
"and if more be sold than will pay the debts 
and expenses, the executor or administrator 
may assign the bonds, for the surplus, to- 
those entitled to the estate, and be dischar- 
ged as to so much; and if, after such as- 
signment, the obligor becomes insolvent, so 
as the money be lost, without the fault or 
neglect of the assignee, then such loss shall 
bt» made good to the assignee out of the de- 
cedent's estate." 

ORANCSa, Chief Judge. The master com- 
missioner, (A. Moore,) in his report, has re- 
ferred to the court the claim of Thomas 
Hammond, in right of his wife, to 1/23 of 
the residuum of General Washington's es- 
tate. In the fifth article of his will he de- 
sires that all the residue of his estate, real 
and personal, may be sold by his executors, 
(if it cannot be equally and satisfactorily 
divided,) and the money divided into twen- 
ty-three equal parts, of which Mrs. Ham- 
mond was entitled to 1/23. and Burdett 
Ashton to % of 1/23. A share was ?o,179.03. 
Burdett Ashton had purchased at the Sale- 
to the amount of $9,410.20, and was entitled 
to a credit of his % of 1/23, which was not 
then ascertained, but afterwards appeared 
to amount to $3,452.70. He gave a mortgage 
on the 12th of March, 18C&, for the whole 
amount of his purchase, $9,410.20; which, 
after deducting from it his % of 1/23, was 
supposed to be more than sufficient to pay 
Mrs. Hammond's share. The executors, on 
the 11th of March, 1806, assigned to Ham- 
mond, Burdett Ashton's debt and mortgage? 
and, on the same day, tool: from Hammond 
a mortgage to refund to the executors the 
surplus, after deducting Hammond's share 
from the balance of Ashton's debt, thus as- 
signed to Hammond. 

Upon or under the assignment of Ashton's 
mortgage was written a memorandum, that 
the executors were not to be made person- 
ally liable in any respect, or on any pretence- 
whatever, for or by reason of that assign- 
ment; and that Burdett Ashton was to have 
credit for his proportion of $5,179,05, (being 
the share of each legatee,) as well as for hif? 
sister's proportion; and one of the condi- 
tions of Hammond's mortgage was, that he 
should indemnify and save harmless the ex- 
ecutors, against all claims, demands, or dam- 
ages whatsoever, on account or by reason of 
the assignment and transfer of the aforesaid 
debt to him, the said Thomas Hammond, 
and to refund in case he should be liable 
so to do. He covenanted, also, to the same 
efCeet. The property mortgaged by Ashton 



[29 Fed. Cas, page 859] 

was sold under a decree, anH produced only 

?3,908.46. 

The debt of Ashton was $9,410 20 

He had a right to retain 3,452 70 

The real amount of Ashton's debt was $5,957 50 
Hammond's claim was 5,179 Co 

The amomit secured to the esecutors 
by Hammond's mortgage was § 778 45 

This sum of ?778.45 then was, by the terms 
of the mortgage, to be absolutely paid by 
Hammond to the executors, whether Ashton 
became insolvent or not, or -whether the 
land produced more or less than Hammond's 
claim. Such was his covenant. We there- 
fore think that he could not have had re- 
course to the executors, even if he had not 
expressly exonerated them. 

But it is said that the estate is not ex- 
onerated, although the executors are; and 
that the estate is liable, as assignor of Ash- 
ton's debt, under the equity of the 41st sec- 
tion of the statute of Virginia, of December 
13, 1792, (P. & P. Rev. Code, 165,) whicJi 
compels the distributees to take the speciiic 
bonds of purchasers of the personal estate, 
Tvhen sold because perishable; in which 
case, if the bonds are not good, they are 
to be made good out of the estate. It is ad- 
mitted that the present case is not within 
the letter of the statute, and we think it is 
not within its spirit; for here the debt of 
Ashton was voluntarily received in payment. 
Hammond was not obliged to receive it. We 
think that General Washington's estate is 
not bound to make it good, and that the 
executors may recover from Hammond the 
difference between Ashton's debt and Ham-' 
mond's share of the estate. 

MORSBLL, Circuit Judge, concurred. 
TimUSTON, Circuit Judge, not having 
heard the ai-gument, gave no opinion. 

A decree was afterwards rendered in con- 
formity with this opinion. 

Reversed by the supreme court, in 1843. 1 
How. [42 U. S.] 14. 



Case No. 17,237. 

WASHINGTON v. WEBB. 

[Cited in Washington v. Fowler, Case No. 17,- 
229. Nowhere reported; opinion not now acces- 
sible.] 



Case Wo. 17,238. 

WASHINGTON v. WHEAT. 

[1 Cranch, C. C. 410.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

ConpouA-TE Br-LA.w~BuK>fiNG Bricks. 

Burning bricks in a clamp is not a violation 
of a by-law, mailing it jyenal to bum bricks in a 
kUn. 

1 [Reported by Hon, William Oranch, Chief 
Judge.] 



(Case Ko. 17,240) WASHINGTON 

Debt for penalty of one hundred dollars un- 
der a by-law of the corporation of 20th Septem- 
ber, 1803, for using a brickkiln without license. 
The evidence was, -that Wheat had agreed with 
one Weeding that Weedhig should make and 
bum fifteen thousand bricks, to be delivered to 
Wheat, when burnt That Weeding made the 
bricks and burnt them in a clamp, and not in 
a kiln. 

THE COURT directed the jury that if they 
believed the facts to be so, the defendant had 
committed no offence under the by-law. That 
it was no offence, under the by-law, to bum 
bricks in a clamp. 



Case mo. 17,239. 

WASHINGTON v. WHEATON. 

[1 Cranch, C. C. 318.] i 

Circuit Court, District of Columbia. June 
Term, 1806. 

Corporate By-Law— Licessixg of Hacknet- 

CO ACHES. 

The corporation of Washington had authority, 
under the charter of 1802 (section 7), to pass a 
by-law to regulate and Ucense hackney-coaches. 

Appeal from the judgment of William 
Thornton, a justice of the peace, in an action 
of debt for penalty of the by-law, for running 
hacks without license, contrary to the by-law 
(chapter 9). 

THE COURT msti-ueted the jury that the 
corporation had a right and power under theur 
charter of 3d May, 1802, § 7 (2 Stat. 197), to 
make such a by-law, and that it was necessary 
for the defendant to show an actual license. 



WASHINGTON (WHELAN v.). See Case 
No. 17,503. 

WASHINGTON (WHITE v.). See Case No. 
17,560. 



Case No. 17,240. 

WASHINGTON v. WILSON. 

[2 Cranch, C. C. 153.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1818. 

PEUSONAIi PllOPEKTY— TllANSPER OP LeGAL TiTLE 
— Loss OP Sl-AVB— ACTIOM FOR DaSI- 

AGE9— Evidence. 

1. A bill of sale of personal property is valid, 
between the parties, to transfer the legal title, 
although the possession and the beneficial in- 
terest remain with the vendor. 

2. An action upon the case will lie for the loss 
of the plaintiff's slave, although the defendant 
wrongfully and unlawfully acquired and k^t 
possession of the slave. 

3. In an action upon the statute of Virginia 
(pages 192, 374) for carrying away the plain- 
tifE's slave, evidence wiU not be permitted to 
be given that the slave had hired mnaself as a 
free man to another master of a vessel in a 
previous voyage. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



WASHINGTON (Case No. 17,242) 
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This was an action upon the case for the 
value of a slave of the plaintiff [Thomas L. 
"Washington], carried away as a seaman by 
the defendant [William W-ilson], and lost. 

THE COURT (THRUSTON, Circuit Judge, 
absent) mstructed the jury, in effect, that a 
bill of sale, under seal, from Sarah Washing- 
ton to the plaintiff, transfen-ed the legal title 
to the plaintiff, although the possession and 
beneficial interest were in Mrs. Washington, 
and that the plaintiff might recover in his 
name for her use. 

THE COtrRT also refused to suffer evi- 
dence to be given that the slave hired himself 
as a free man to another master of a vessel in 
a previous voyage, the action beiag given by 
the act of Virginia (pages 192, 374), in the cases 
described in the act. 

THE COURT also decided that the plaintiff 
could maintain this foi-m of action (case) al- 
though the defendant had wixjngfully and un- 
lawfully acquired and kept possession of the 
slave without the permission or consent of the 
plaintiff. 

Verdict for the plaintiff, $400 damages; the 
slave being supposed to be worth ?800. 



Case No. 17,241. 

WASHINGTON v. YOUNG. 

BRENT et al. v. DAVIS. 

[2 Cranch, 0. O. 632.] i 

Circuit Court, District of Columbia. Jan. 
10, 1826. 

Lottery Managers— Suit ok Bonu. 

The holders of tickets in the Washington lot- 
tery have no right to sue the managers upon 
the bond given by them to the corporation of 
Washington, without the leave of the cor- 
poration; nor to sue the contractor for the lot- 
tery, on his bond given to the managers, without 
their consent. 

[These were suits by the corporation of 
Washington, for the use of the holder of ticket 
No. 1,037, against Moses Young's administra- 
tor; and by Brent and others against Gideon 
Davis.] These causes, in wliich the judgment 
of this court bad been reversed in the supreme 
court of the United States in January term, 
1825, were sent down to this court by man- 
date, setting aside the verdict and proceedings 
up to the dedaration. 

Mr. Jones, for defendants, now moved this 
court to dismiss these suits, according to in- 
timation given' in the opinion of the supreme 
court in 10 Wheat. [23 U. S.] 410; that court 
having decided that the holders of the tickets 
had no right to use the names of the corpora- 
tion and the managers without their leave. 
This motion is made in behalf of the corpora- 
tion of Washington and of the managers, as 
well as of Gideon 'Davis. 

Mr. Key, contra. The bonds were given for 
the benefit of the public; and any person in- 
terested has a right to sue upon them. They 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



are like the bonds of an auctioneer. As no 
objection was made until after verdict and 
judgment, and the causes have been carried up 
to the supreme court by writ of error, and sent 
down again by mandate, and no special order 
of the corporation to make this motion is 
shown, the assent of the corporation to 'the 
suits is to be presumed. 

THE COURT (THRUSTON, Circuit Judge, 
not having heard the argument, gave no opin- 
ion) were of opinion that the plaintiffs had a 
right to dismiss their suits, and ordered them 
to be dismissed. 



WASHINGTON, The GEORGE. See Case 
No. 4,100. 

WASHINGTON, The MARTHA. See Case 
Nos. 1,513 and 9,148. 

WASHINGTON, The MARY. See Case No. 
9,229. 

WASHINGTON, The MARY, v. AYRES. See 
Case- No. 9,2^. 

WASHINGTON COUNTY (DURANT v.). 
See Case No. 4,191. 

WASHINGTON FIRE & MARINE INS. 
CO. (TIDMARSH v.). See Case No. 14,- 
024. 



Case Wo. 17,S4S. 

WASHINGTON I1\IP. CO. v. KANSAS PAG. 
BY. CO. 

[5 Dill. 489.] I 

Circuit Court, D. Kansas. 1879. 

Removal of Causes — Act of March 3d, 1875 — 

Civil Soit at Law— Mandamus pROCEEDijfa 

— Registkatiom of Transfer of Stock. 

A proceeding by mandamus in the state court, 
under the statutes of Kansas (Gen. St. 1868, p. 
7G6), to compel the defendant company to reg- 
ister the transfer of certificates of stock held 
by the plaintiff, is a "suit of a civil nature at 
law," within the meaning of the removal act of 
March 3d, 1875 [18 Stat. 470], and, .upon prop- 
er application, may be transferred to the circuit 
court of the United States. 

[Cited in Erwin v. Walsh,*27 Fed. 581; Peo- 
ple V. Colorado Cent. B. Co., 42 Fed. 640.] 

On motion to remand cause to the state 
court. This was a proceeding by mandamus 
brought in the state court pursuant to "the state 
statutes (Gen, St. Kan. c. 80, p. 766). The ob- 
ject was to compel the defendant company to 
register the transfer of certain certificates of 
shares therein of which the plauiUff corpora- 
tion alleges itself to be the owner; and the 
plainUff also prays damages for the wrongful 
refusal of the defendant to make or allow such 
registration. The plaintiff is a corporation 
created by the state of Pennsylvania; the de- 
fendant by the state of Kansas. The defend- 
ant filed in the state court a petition and bond, 
in apt form and in proper time, for the re- 
moval of the cause to this court. The plain- 
tiff moves to remand the same to the state 
comrt. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission'.] 
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Crozier & Stillings, for the motion. 
Mr. Usher, contra. 

MILLER, Circuit JusUce (oraUy). This mo- 
tion must be denied. This Js a "suit of a 
■civil nature at law" within tlie meaning of 
the act of congress of lilarch 3d, 1875. The 
statutes of Kansas so treat it, both in the pro- 
cedure and the judgment to he rendered. Gen. 
St. 18^, p. 766. It was substantially so held 
by this court in a case whose judgment was 
aflarmed last winter by the supreme court, in 
which it was decided that the judgment in 
mandamus had the conclusiveness of judg- 
nlents in other cases as to matters directly in- 
volved and determined. Block v. Ctommisslon- 
■ers, 99 U. S. 6S6. This litigation relates to 
property rights, and the controversy is a suit 
within the language, purpose, and policy of the 
removal act. The writ of mandamus in such 
■cases as this does not retain its prerogative 
•character, and this is really a civil proceeding 
to determine the r'ghts of the parties in re- 
spect to property. It is my individual judg- 
ment that the words "suit of a civil nature at 
law" do not relate to the form of the suit or 
proceeding so much as to its suletance and na- 
tm:e, and are not to be taken in the restricted 
sense of being limited to a common law action 
strictly, bat rather in contradistinction trom 
suits in admiralty, in equity, and proceedings 
■of a erhniual nature. The present proceed- 
ing is, therefore, a suit at law within the mean- 
ing of the removal act. The supreme court, 
in cases familiar to the bar, has defined the 
word "suit," and has not placed any narrow 
-construction upon it. A condemnation pro- 
ceeding in the exercise of the right of emuient 
■domain, where the controvert had assumed 
the shape of an adversary proceeding in respect 
to the measure of compensation, and was pend- 
ing in the state court, was held by the circuit 
court for Minnesota,— Patterson v, Mississippi 
& R. R. Boom Co. [0£se No. 10,829],— and on 
«rror by the supreme eoiu;t (98 U. S.403), to be 
removable from the state to the federal court. 
The motion to remand is denied. Motion de- 
nied. 



WASHINGTON INS. CO. (HALE v.). See 
Case No. 5,916. 



Case Wo. 17,24Sa. 

The WASHINGTON IRVING. 

[5 Betts' D. C. MS. 77.] 

District Court, S. D. New York. June 17, 1845. 

ADMIBALTT — JCRISDICTION — COLLISION WITHIN 

Body of Country — Deoiiee for Damages. 

[Cited in Camden & A. Transp. Co. v. The 
Lotty, Case No. 2,337a, to the point that ad- 
miralty courts will take cognizance of cases of 
collision within harbors and upon rivers where 
the tide ebbs and flows, although within the 
body of a country.] 



(Case No. 17,24:2a) WASHINGTON 

[This was a libel by John Burge against the 
steamboat Washington Irving.] 

This cause having been heard on the plead- 
ings and proofs and arguments of counsel, and 
the premises being fully considered; and it ap- 
pearing to the court that the steamboat Wash- 
ington Irving in" the pleadings mentioned, at 
the time the sloop William Wallace hi the 
pleadings mentioned, came about with intent to 
enter into her berth at pier No. 9 In the North 
river in the harbor of New York, saw the 
manoeuver and movement of the said sloop, 
and well understood the object thereof; and it 
further appearing to the court, that the said 
steamboat was then about opposite pier No. 
1 or 2 m said North river, going directly up 
the river, about 100 yards off from the docks, 
or piers, and. at a speed of from 10 to i2 miles 
the hour; and it further appearing to the court 
that the said sloop after she came about 
dropped her main sail, and ran towards her 
berth from 60 to 80 yards, going at first at the 
rate of two or three miles the hour, and at the 
end of that distance havhig nearly or quite lost 
her headway; and it further appearhig to the 
court tbat the said steamboat, at the time the 
said sloop so came about, and her direction 
and intention thus made known, had time and 
means to avoid a collision with her, either by 
instantiy stopping the machinery of said boat 
and then working the same backwards, or by 
steerhig out Into the river so as to pass imder 
the stem of the said sloop, or by nmnmg near- 
er in to the wharves and passing under her bow; 
and it further appearhig to the court that the 
said sloop after danger of a collision with the 
said steamboat, was apprehended, had no 
means at her command to avoid the same, her 
headway being nearly lost, and the wind in 
her then condition and situation, not aiding 
her to escape such collision; and it further ap- 
pearing to the court that the steamboat struck 
the said sloop, near her bows, doing her great 
injury and caushig her to sink shortly there- 
after: It Is considered by the court that such 
collision was occasioned by the fault or negli- 
gence of those having the command and man- 
agement of the said steamboat, and was not 
produced by or owing to any fault or miscon- 
duct on the part of those having the command 
and management of the said sloop. Where- 
fore it is adjudged and decreed that the hbel- 
lant recover his damages by means of the prem- 
ises, and that the said steamboat," her tackle 
and apparel, be condemned for satisfaction 
thereof.- And it is further ordered that it be 
referred to the clerk of this court to ascertain 
and compute the damages sustained by the libel- 
lant from the injury so done to the said sloop, 
and the cargo on board owned by the libellant, 
and that, on the hearing before the clerk, each 
party be at liberty to use the proofs taken on 
the hearhig of the cause in court, and produce 
such further proofs as may be competent and 
pertinent. And it is ordered that the derk i;6- 
port In the premises with all convenient speed. 
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Case N"o. 17,243. 

The WASHINGTON IRVING-. 

[Abb. Adm. 336; i 7 N. T. Leg. Obs. 4.] 

District Court, S. D. New York. Nov. 14, 1848. 

Cou-isros — Steamboat and Sailing Vessel — 
EviDESCE— Deviation fjioh Amswek. 

1. A collision occurred in the day time, be- 
tween a sailing vessel sailing on her starboard 
tack, on a flood tide, and a steamboat; for 
which a libel was filed on the part of the ves- 
sel. Held, that it was incumbent on the steam- 
boat to show some improper act or omission on 
the part of the sailing vessel, causing the colli- 
sion, or it would be presumed that the steam- 
boat neglected to use those precautions to avoid 
collision which the law required her to exer- 
cise. 

[Cited in Dunstan v. Kirklan'd, Case No. 
4,181.] 

2. In order to protect the steamboat, such ex- 
cuse must be set forth clearly in the answer of 
the claimants, and must be proved as laid. 

3. When a steamer and sailing vessel, proceed- 
ing in opposite directions, are approaching each 
other on courses which may lead to a collision, 
the steamer cannot be excused for holding her 
way, upon the hypothesis and belief that the 
sailing vessel cannot with safety to herself keep 
her tack, but must go about or come into the 
wind before they meet. 

[Cited in Haight v. Bird, 26 Fed. 541.] 

4. The law casts upon the steamer the obli- 
gation of using effectively and promptly the ex- 
traordinary means she possesses to prevent a 
coUisJon. 

[Cited in The James Bowen, Case No. 7,192.] 

5. Where the defence in the answer, in a 
cause of collision between a schooner and a 
steamboat, rested on faults imputed to the 
schooner in holding her course across the bows 
of tie steamer under circumstances in which it 
was her duty to have gone about; and the de- 
fence set up by the proofs rested upon faults 
committed on the part of the schooner in an at- 
tempt to come about abruptly, and falling ofE 
or drifting in the attempt,' against the steamer, 
—held, that the latter defence was a deviation 
from the answer; and that under the pleadings 
the claimants were not entitled to the benefit 
of it. 

This was a libel in rem, by Joseph Odell, 
owner of the schooner Superior, against the 
steamboat Washington Irving, to recover 
damages for a collision between the two ves- 
sels. 

William .Jay Haskett and W. Q. Morton, 
for libellant. 
J. W. C. Leveridge, for claimant. 



BBTTS, District Judge. The collision up- 
on which this action is founded occurred In 
Hell Gate, near the Westchester shoreof the 
East river, in the day time. The libellant's 
schooner was sailing eastward on a flood 
tide into the Sound, and the steamboat was 
running to New York, crowding clpse in by 

i[Beported by Abbott Brothers.^ 



the shore of Ward's Island, in slack water» 
or what was regarded an eddy of the tide. 
The wind was N. E., and the schooner on 
her stai'board tack from the Pot Hock across- 
toward Negro Point, and in plain view of 
the steamboat. The starboard side of th& 
schooner and bow of the steamer came in 
collision. 

Under these circumstances it is manifestly 
incumbent on the steamer to show some im- 
proper act or omission on the part of the 
schooner causing the collision, or it must be 
presumed that the steamer neglected to use, 
in due time, the means at her command^ 
and which the law required her to employ 
to avoid it. 

The exculpatory defence must be pleaded 
specifically in the answer, and must be prov- 
ed as laid, in order to protect the claimant. 

In comparing the pleadings and proofs on 
this point, they are found not to harmonize,^ 
and the difEerence is essential in its char- 
acter. The answer charges the whole fault 
to the schooner, and to have consisted ia 
holding upon her starboard tack, into an 
eddy and across the bows of the steamer, 
when her true navigation was to have gone 
about, as, had she cleared the bows of the 
steamer, there would not have been room 
for the schooner to pass or lie between the 
steamer and the land; and further, by hold- 
ing that course into the eddy tide, all con- 
trol of her direction would be lost to her. 
Upon the assumption of the facts, the argu- 
ment is cogent, that the pilot of the steam- 
er had no reason to expect the schooner 
would undertake a movement so hazardous 
to herself, if not impracticable, and was not 
bound to take precautions against it, and 
rightfully continued on the course, which 
was the proper one, had the schooner been 
managed according to the. usual and safe 
method of navigation under like circum- 
stances. 

There are important assumptions in this- 
line of defence which are not confirmed by 
the proofs. First, that the steamer was at 
the time in an eddy out of the tide, where, 
for that reason, the schooner could not be- 
expected to venture, as, without aid of the- 
tide, she would not have sufficient steerage- 
way to be worked about on the other tack 
before reaching the shore; and, second, that 
there was not space between the steamboat 
and the shore to afford the schooner means- 
of escape from bilging if she could be got 
past the bows of the steamer. 

The officers of the steamboat had a right 
to act upon the presumption that the seho'on- 
er would not be intentionally run in danger- 
ous proximity to the shore, or to a point 
where she must become disabled or embar- 
rassed in tacking by a loss or change of the- 
eurrent. But if these impediments to lier 
course were not palpable and inevitable, the 
steamboat had no right to anticipate any 
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variation of ier course by the scliooner, and 
was bound to regulate her proceedings so as 
to leave the schooner free to be navigated 
according to the Judgment of her master and 
pilot. They Tvere entitled to determine, at 
their discretion, the advantage or prudence 
of continuing her taclx beyond the true tide, 
and even to what might seem to the offi- 
cers of the steamer a dangerous proximity 
to the land. 

The law, under circumstances of uncer- 
tainty or doubt in respect to these paitieu- 
lars, imposed on the officers of the steam- 
boat the duty of talcing timely precaution 
td secure the sailing vessel the free exercise 
of the discretion of her master in the choice 
of her course, and the expedients to be 
adopted in case he should encounter dangers 
in piursuing it Had both vessels been under 
sail, the schooner being close-hauled, was 
entitled to run out her tack, or hold it so 
long as she deemed proper, if the opposite 
vessel was running free, and this privilege 
was still broader in respect to a steamer. 
Her pilot had no right to speculate upon the 
purpose or duty of the schooner, but, pos- 
sessing the means and ample time, it de- 
volved upon him to have avoided all hazard 
of collision by stopping and backing her en- 
gine, or starboarding her helm and bearing 
ofi! into the river, leaving space for the 
schooner to extricate herself in any manner 
she might elect. 

But these various grounds and assump- 
tions of defence are no way sustained by 
the proofs produced on the part of the claim- 
ant. They are wholly inapplicable to it. 
The scope and bearing of his testimony is to 
show that the collision was occasioned by 
an Improper manoeuvre of the schooner in 
luffing up into the wind so as to shake her 
sails, and thus misleading the pilot of the 
steamer by indicating the intention to bear 
off on the larboard tack, and then abruptly 
veering back upon her former course, when 
she had approached so near to the steamer 
that it was no longer in the power of her 
pilot to go astern of the schooner, or to pre- 
vent the latter being blown or drifted 
against the stern of the steamer. 

This line of defence is not within the an- 
swer; it is a vital departure from it. It 
seeks to make an issue on merits outside the 
allegations of the pleadings. This the law 
and practice of the court will not permit to 
be done. 

In my opinion, the claimant entirely fails 
supporting the allegations of his answer, if 
they could be deemed In law an adequate 
justification of the acts of the steamer in 
the transaction complained of, and that the 
libellant is entitled to a decree condemning 
the steamer in the damages sustained by 
the schooner from the collision. It will be 
referred to a commissioner to ascertain and 
report those damages to the court Decree 
accordingly. 



(Case No. 17,244) WASHINGTON 
Case No. 17,344. . 

The WASHINGTON IRVING'. 

[2 Ben. 318; i 7 Int. Kev. Bee. 109.]' 

District Court, B. D. New York. March, 1868:- 

Lies— FoKBiQN Vessel —Delay of Paymeiit — 
CitEDiT OF OwSEK— Payment by Dkaft. 

1. Tiie fact, that a vessel which is repaired or 
supplied, is not in her home port, in the ab-. 
sence of other circumstances, makes a case of 
apparent necessity for the credit of tlie vessel. 

[Cited in Harney v. The Sydney L. Wright- 
Id. •6,082a.] 

2. This apparent necessity may be dispelled? 
by proof of other circumstances, showing that 
the necessity for the credit did not exist, and did 
not appear to the material man to exist at the' 
time of his employment 

[Cited in Berwind v. Schultz, 25 Fed. 917.] 

3. An agreement for delay of payment, ia* 
most cases, is additional evidence of the exist- 
ence of an apparent necessity for the credit of 
the vessel. 

4. An agreement to do the work on the per- 
sonal credit of an agent of the vessel, would be- 
suflfieient to defeat the claim of the material man 
against the vessel. • 

5. The existence of such an agreement is a. 
fact which must be clearly proved. 

6. Where the agent of a vessel, some months- 
after repairs were done on her, and after part 
payment gave a draft on a third party for the- 
remainder, which was never paid or accepted,, 
and was surrendered on the trial, held, that that 
did not amount to payment, nor did it go to- 
show that the agreement for the work looked to- 
the personal credit of the agent alone. 

In admiralty. 

Emerson, Goodrich & Wheeler, for libellants.- 

Beebe, Dean & Donohue, for claimante. 

BENEDICT, District Judge. This is an ac- 
tion to recover a bUl of repairs furnished by 
the libellant Young TaU, in Baltimore, to a 
vessel foreign to that port for the amount of 
which a lien is claimed by the libellant to have- 
been created under the maritime law; whUe- 
the claimant insists that no such lien exists. 
Since the decisions of Mr. Justice Nelson, In- 
the recent cases of The James Guy [Case No.- 
7,196], and The Neversink [Id. 10,133], it must 
be considered that any doubts which may have- 
arisen as to the law, applicable to the demands^ 
of material men against foreign -vessels, no- 
longer exist Those decisions put a construc- 
tion upon the opinion of the supreme court, in; 
the case of Pratt v. Reed [19 How. (60 tJ. S.)' 
359], which restores the law to its ancient, and,- 
as was supposed, well-settled ground. Wheth- 
er, then, a lien has been created In any iwr- 
ticular instance depends upon the circumstan- 
ces of the case, as they appear in evidence. If 
It appear that the vessel was in apparent need 
of the repairs for her employment or preserva- 
tion, and if she was foreign to the port where 
the necessity was supplied, then, in the ab- 
sence of contradictory circumstances, the mari- 
time law 'presumes a necessity for the credit 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 
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of the vessel, from tlie fact that she was at 
the time in a foreign port The fact that the 
vessel was not in her home port, in the ab- 
sence of other circumstances, makes a case of 
apparent necessity for the credit of the vessel. 
Thus Story, J., says, in The Jerusalem [Case 
No. 7,294]: "It will be recollected that this is 
£L foreign vessel, and that, by the general mari- 
time law, every contract of the master for sup- 
plies and repairs imports a hypothecation." 
So, also, Curtis, J., in the ease of Smith v. The 
Eastern Railroad pcd. 13,039], says, speaking 
of a vessel in a foreign port: "Under the mari- 
time law, materials aaid supplies are presumed 
to be furnished on the credit of the vessel and 
owners imtU the contrary is proved." This ap- 
parent necessity, which sprhigs from 'the fact 
that the vessel is in a foreign port, may, how- 
•ever, in all eases, be dispelled by proof of other 
•circumstances, showing that the necesMty for 
the credit did not exist, and did not appear to 
«xist to the material man, at the time of his 
employment. Applying this rule of the mari- 
time law to the present case, it is manifest that 
facts sufficient to create a lien are proved— if 
their effect be not overthrown by the other 
circumstances in proof— for the necessity of 
the repairs is shown, and it is conceded that 
the vessel when in Baltimore, was in a for- 
eign port. The question of the case, then, is, 
whether the other facts averred in the answer, 
and proved by the evidence, are sufficient to 
warrant a conclusion upon the whole ease, that 
it was apparent to the libellant, at the 'time of 
his employment, that there was no necessity 
for the credit of the vessel, or if such appar- 
ent-necessity existed, credit was not given to 
the vessel. Turning then to the answer, it is 
found to aver, as matter of defence, that, by 
the agreement upon which the repairs were fur- 
nished, they were to be furnished upon the per- 
sonal and individual credit of George Ohiey, 
and were to be furnished upon a credit of sixty 
days. As to the fact of an agreement for de- 
lay of payment, the proof is not very satisfac- 
tory, consisting, as it does, of the statement of 
OIney, which is contradicted by the libellant, 
•and which, if taken as stated, hardly makes out 
-any definite agreement for delay. But conced- 
ing that there was such an agreement, it does 
not tend to* show the absence of an apparent 
necessity for the credit of the vessel, nor that 
such credit was not given, but the contrary, 
for Olney was a non-resident, and, as he him- 
self says, in doubtful circumstances; the own- 
er (Mott) was not present, nor, so far as was 
made known, had he funds in Baltimore to be 
applied to the payment of this bill, while Ol- 
ney, also, was without money in hand, so ap- 
plicable, as appears from his asking time, and 
his promises to pay as soon as he could get 
money from Washington. If it was the- under- 
standing that this vessel, -which was in Balti- 
more temporarily, was to be surrendered by 
the libellant, and a delay of sixty days given 
for payment, it seems quite clear that the ne- 
-cessity for the credit of the vessel was not only 
-apparent, but actual. An agreement for delay 



of payment, in most cases, is additional evi- 
dence of the existence of an apparent neces- 
sity for the credit of the vessel. "The truth 
is, that the maritime law presupposes a credit 
given, a delay of payment, an intentional post- 
ponement of the right to enforce the dahn, in 
rem, at the same time that it creates the lien." 
Story, J., The Nestor [Case No. 10,126]. See, 
also. The Eliza Jane DCd. 4,363]. But the an- 
swer further sets up the existence of an agree- 
ment between George Olney and the libellant, 
whereby the repairs in question were to be fur- 
nished upon the personal and individual credit 
of Olney, and not upon the credit of the ves- 
sel. Such an agreement, if proved, would be 
sufficient to defeat the claim of the libellant, 
and the existence of such an agreement is a 
fact which must be clearly proved. Newberry 
V. The Fashion [Id. 10,143]. I see nothing in 
the attending circumstances w^hieh tends to 
prove the existence of such an agreement, and 
the decision . of 'the point must rest, for the 
most part, ujMDn the evidence given by Olney 
and the libellant Tj-pon this question the tes- 
timony of the libellant is most positive. He 
declares that he did the work upon the credit 
of the boat; that he would not have done the 
work upon tiie credit of Olney, and that he 
made no contract with Olney. The testhnony 
of Olney upon this subject, when examined, 
appears by no means equally dear; in fact, he 
nowhere says definitely that the work was 
bargained for upon his personal credit, while 
Mr. Mott, the owner, testifies that he gave 
Olney instructions to draw on him for any re- 
pairs on the boat, and that he himself paid 
$2,500 or §3,000 on her account It does not 
seem probable that Olney, under such circum- 
stances, would have assumed upon himself the 
exclusive responsibility for the work, for It no- 
where appears in evidence that, as between 
Olney and Mott Olney was to bear the ex- 
pense of the repairs. Mott was the owner 
then, and is the claimant now. He testifies: 
"I gave Olney instructions to draw on me for 
any repairs on her," and he does not pretend 
that the repairs were not for his account The 
work was charged to the vessel, and to use 
the language of Mr. Justice Nelson, in the case 
of The Prospect [Id. 11,443], September, 1854, 
"There Is nothing in the proofs to rebut or dis- 
prove the presumption of law, arising out of 
the transaction, that the credit was given to 
the vessel. The burden lay upon the respond- 
ent to show affirmatively that it was given— 
not to the ship, but to the owner." See, also. 
The City of New York [Id. 2,758], Nelson, J., 
October, 1^4. As to the further fact averred 
in the answer, that the bill has been paid by 
draft, the evidence is, that some months after 
the work Tvas completed, and after §800 had 
been paid on account, Olney gave his draft on 
one Healy for the balance, which was never 
paid, nor, as appears, accepted, and which is 
now surrendered. This does not amount to 
payment, nor does It go to show that the agree- 
ment for the work looked to the personal credit 
of Olney alone. Indeed, the draft, mentioning 
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as it does upon its face the vessel, niay be 
considered some evidence that the credit of the 
steamer was then considered a part of the 
transaction. My conclusion, therefore, is, that 
the libellants are entitled to recover the sum 
of $708.37, hemg the balance due upon the 
bill, with interest. 



Case ISTo. 17,345. 

The WASHINGTON IRVINa. 

[2 Ben. 323; i 8 Int Rev. Kec. 3.] 

District Court, E. D. New York. March, 1868. 

Lien foii Supplies— Domestic Vessel— Pleadixg. 

1. In an action against a vessel for supplies 
famished to her in a foreign port, .where the 
libel alleged that they were furnished on her 
cre^t, and the answer denied that they w^e 
furnished on the request of the owner, or the 
credit of the vessel, and averred that the owner 
was in good credit in the foreign port: Held, 
that the admission that the vessel was in a for- 
eign port, was an admission of an apparent ne- 
cessity for the credit of the vessel. 

2. On the pleadings, the only question was, 
whether the supplies were furnished. 

This is an action for supplies furnished by 
Bentley O. Bibb, the libelant, to the steam- 
boat "Washington Irving. The Ubel alleged 
that the suppUes were necessary for the ves- 
sel; that they were furnished at the request 
of the owner in Baltimore, to which port the 
vessel was foreign, and that they w'ere fur- 
nished upon the credit of the vessel. The 
answer, admitted that the vessel was a for- 
eign vessel, and denied that the supplies 
were fmTiished upon the request of the own- 
er, or upon the credit of the vessel; it also 
averred that the owner was a person in good 
credit in Baltimore. 

Emerson, Goodrich & Wheeler, for libel- 
lant. 

Beebe, Dean & Donohue, for claimant. 

BENEDICT, District Judge. The plead- 
ings in this case called upon the libellant to 
prove no more than the fact that the sup- 
plies were furnished, for the existence of an 
apparent necessity for the credit of the ves- 
sel is admitted, by the admission of the fact 
that the vessdL was in a foreign port Where 
there is such an apparent necessity, the mar- 
itime law presumes that the credit of the 
vessel was relied on. The necessity of the 
repairs being proved, as has been done, the 
libellant is accordingly entitled to a decree, 
imless the facts set up in answer and proved 
are sufiScient to repel the presumption of 
the maritime law. The answer in this case, 
when examined, is found to aver no such 
facts. Its only averments in defence are, 
that the owner of the vessel was well 
known and in good credit in the place wher6 
the supplies were furnished, and that the 
libellant had been for many months selling 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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upon credit supplies to the vessel. There 
is no averment that the owner was present 
when the supplies were contracted for, or 
that his responsibility was known to the 
libellant, and relied on to the exclusion of 
the credit of the vessel, or that the supplies 
were furnished upon the personal credit of 
the owner, or of any other person. This 
ease might, therefore, be disposed of upon 
the ground that, under the pleadings, the 
only question in dispute was the fact that 
supplies were furnished. But the facts prov- 
ed outside of the pleadings do not amount 
to a defence. They are, for the most part, 
similar to the facts proved in the case of 
Young TaU against this same vessel (The 
Washington Irving [Case No. 17,244]), and 
are not sufficient to warrant a finding that 
the transaction was other than the ordinary 
case of supplying the necessities of a for- 
eign vessel. The decree must accordingly 
be for the libeUant for the amount of the 
bm, with interest. 

See the case of the Grapeshot [9 Wall (76 U. 
S.) 129], decided on March 14, 1870. 



Case No. 17,S46. 

In re WASHINGTON MARINE INS. CO. 

[2 Ben. 292; i 2 N. B. R. 648.] 

District Court, S. D. New York. March, 1868. 

Bankkuptct Law— Insolvent Corpouation — 
Service op Ordek. 

1. Where a corporation was organized under 
the laws of the state of New York, and, in a 
proceeding instituted by the attorney general of 
the state, and restraining the company and its 
officers from exercising any of its corporate 
powers, was declared insolvent, and an order 
dissolving it and appointing a receiver was made 
by the supreme court of Qie state, and the re- 
ceiver took possession of the property of the 
company, and thereupon a petition in involun- 
tary bankruptcy was filed: Held, that the serv- 
ice of the order to show cause must he made by 
publication. 

2. The company had suffered its property to 
he taken on legal process, with intent to defeat 
the operation of the bankruptcy act [of 1867 
(14 Stat. 517)]. 

This was a proceeding m involtmtary bank- 
ruptcy against The Washington Marine In- 
surance Company, a corporation, incorporated 
under the laws of the state of New York. On 
the 26th of October, 1S67, upon the petition of 
the attorney general of the state of New York, 
the supreme court of the state of New York, 
for the city and county of New York, made an 
order dissolving the company, and appointed 
Cornelius K. Garrison receiver, and restrainmg 
the company and all its officers and agents 
from exercising any of the corporate powers or 
franchises of the company, and from disposhig 
of any of its property and effects except to the 
said receiver. Under this order, the said re- 
ceiver took possession of the office, books, and 
property of the compai^ on the same day, and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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itliereafter contiimed in possession of them, 
;and had done various acts in the winding up 
^of its affairs. .On the 9th of Mai-ch, 1868, a 
^petition for adjudication of banlsruptcy was fil- 
ed jn this coiu:t against the company, by the 
lOceau Insurance Company of Portland, Me., 
alleging, as the act of bankruptcy, that the 
Washington Company had suffered its proper^ 
rto be taken on legal process with intent to de- 
feat the operation of the bankruptcy act, and 
showing, by .depositions, that the Washington 
Company had suffered all of its property to be 
taken possession of imder the order appointing 
£L receiver. Upon the petition, an order was 
granted by this court requiring the Washington 
Company and the receiver to show cause why 
the company shoiild not be adjudged bankrupt, 
.•and ordering that service of the petition and 
■order be made upon the oflScers of the company 
•and the receiver. The order was returnable on 
the 15th of March, on which day the usual 
'proof of service was made. 

F. 0. Nye and T. A. Jenekes, for Ocean In- 
-surance Company, petitioning creditor. 

E. R. Meade, W. F. Allen, and C. A. Sew- 
ard, for receiver. 

THE COURT (BI^ATOHFORD, District 
Judge), held, after argument on the part of the 
petitioning creditors and the receiver, that the 
bankruptcy act applied to the case of the Wash- 
ington Marine Insurance Company, but that it 
was a case where the debtor proceeded against 
could not be found on account of the dissolu- 
tion. Service of the order to show cause was, 
therefore, ordered to be made by publication, 
■and the return day was adjourned to the 21si 
•of March. On that day, on due proof of serv- 
ice of the order to show cause by publication, 
:and in default of an appearance by the com- 
pany, the court declared the Washington Mar- 
ine IJisurance Company bankrupt, and issued 
j)rocess accordingly. 



Case Ko. 17,246a. 

WASHING-TON MEDALION PEN CO. v. 

ESTBRBROOK. 

[MS.] 

Circuit Court, S. D. New York. 1869. 

Infkingemen't op Trade-Make. 

[Cited in 2 Morgan, lAt. p. 252, to the proposi- 
tions that "the principle which governs all 
^ases of trade-marks, undoubtedly is that no 
-one is permitted to appropriate the benefit of 
another's reputation," and that "a trade-mark 
* * * has come to signify anything that has 
become in time adopted as the prima facie 
means of detecting the goods, wares, or proper- 
ties of certain proprietors."] 

The exact holding of the cases is stated by 
Mr. Morgan to be as follows: "The shape, 
style, and general contour of a steel pen, 
and the method of packing the same in small 
boxes of a certain shape and size, and these 
again in other larger ones of a certain shape 
and size, which boxes were covered with, 
paper lithographed with certain devices, and 
lines of printing of certain directions and 



styles of letters, have been held to be, what 
is perhaps the best and most comprehensive 
term which can be used, — colorable imita- 
tions of each other,— and these form in- 
fringements upon the jus in rem of a trade- 
mark." 



Case No. 17,S47. 

WASHINGTON MILLS v. RUSSELL. 

[Holmes, 245; i 18 Int. Rev. Rec. 203.] 

Circuit Court, D, Massachusetts. Aug., 
1873. 

Implied Repeai. of Statute— Imports op Wool. 

By the sixth section of the act of March 3, 
1S65 (13 Stat. 493), an additional duly of ten 
per cent, was imposed on certain wools imported 
from certain places. The first section -of the 
act of March 2, 1867 (14 Stat. 559), provided 
that from and alter the passage of tlie act, "in 
lieu of the duties now imposed by law," certain 
specified duties should be assessed on all un- 
manufactured wool, &e., "imported from for- 
eign countries." Held, that the former act was 
repealed by the act of 1867; and that after the 
passage of the latter, only the duty specified in 
it could be assessed on imported wool. 

This was an action against [Thomas Rus- 
sell] the coUeetor of Boston to recover certain 
duties exacted by him on imported wools, and 
paid by the plaintiff imder protest. The case 
was heard by the court on an agreed state- 
ment of facts. 

Charles Levi Woodbury, for plaintiff. 
P. W. Hurd, for defendant 

SHEPLEY, Circuit Judge. The Washington 
Mills imported into Boston from Liverpool, one 
hundred and sixteen bales wool by steamship 
Batavia, Jan. 27, 1871; twenty-three bales by 
steamship Parthia, Feb. 27, 1871; fifty-seven 
bales by steamship Batavia, March 13, 1871; 
sixty-eight bales by steamship Tripoli, March 
30, 1871. The wool was produced in Australia. 
It was invoiced, and was of less value than 
thirty-two cents per pound at the last port 
whence it was exported to the United States. 
The eojieetor exacted upon all this wool, as 
duty, ten cents per pound and eleven per cent 
ad valorem, and an additional duty of ten^per 
cent ad valorem, on the ground that it was 
"of the growth or produce of countries east of 
the Cape of Good Hope." Plaintiff protested 
against the payment of this additional duty; 
and also appealed to the secretary of the treas- 
ury, who sustained the collector. This action 
was seasonably brought, in conformity with 
law, to recover the additional duties thus paid. 

The sixth section of the act of March 3, 1865 
(13 Stat 493), provides "that there shall here- 
after be collected and paid on all goods, wares, 
and merchandise of the growth or produce of 
coimtries east of the Cape of Good Hope (ex- 
cept raw cotton, and raw silk as reeled from 
the cocoon, or not further advanced than tram, 
thrown, or organzine), when imported from 
places west of the Cape of Good Hope, a duty 

1 [Reported by Jabez S. Holmes, Esq., and 
here reprinted by permission,] 
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of ten per centum ad valorem, in .addition to 
the duties imposed on any sucli article when 
imported directly from the place or places of 
their growth or production." A sunilar provi- 
sion existed in the act of lS64r, § 18 (13 Stat. 
216), with the distinction that raw cotton only 
was excepted. 

Prior to the act of JIarch 2, 1867 (14 Stat 
559), the duties on wool had been assessed on 
its value at the last port whence exported to 
the United States, and on wool above a certain 
value an ad valorem duty was assessed in addi- 
tion to the specific duty. Wool was then also 
.subject to the additional duty of ten per cent 
M valorem when it was the produce of coun- 
tries east of the Cape of Good Hope, and im- 
ported from places west of the Cape of Good 
Hope. The act of 1867 greatly increased the 
duties on wool. It did not do this by imposing 
additional duties, by name, which should have 
the quality of being added to duties provided 
for by former acts and to be ascertained in 
foraier modes, 'but it repealed all prior modes 
•of ascertainment, and substituted an entu-ely 
new mode of classification of the wool and as- 
■certainment of the duty. It divided all wools, 
hair of the alpaca, goat, and other lilce ammals, 
:for the purpose of fixing the duties to be char- 
ged thereon, into three dasses: First, clothing- 
wool; second, combing-wools; third, carpet-wool 
scad, other similar wools. This classification was 
made on the basis of the breed of the sheep as 
Imown to wool growers and manufacturers, as 
will be seen by the statute description of "class 
•one," under which the wool in question is 
■classed; "clothing-wool, that is to say, merino, 
mestiza, metz, or metis wools, or other wools 
•of merino blood, immediate or remote; down 
clothing-wools, and wools of like character 
with any of the preceding, including such as 
have been heretofore usually imported into the 
. United States from Buenos Ayres, New Zea- 
land, Australia, Cape of Good Hope, Russia, 
^reat Britain, Canada, and elsewhere, and also 
including all wools not hereafter described or 
•designated in dasses two and three." 

The first section of the act of 1867 provides 
"tliat from and after tiie passage of this act, 
in lieu of the duties now imposed by law on 
the artides mentioned and embraced in this 
rsection, there shall be levied, collected, and 
paid on all unmanufactured wool, hair of the 
alpaca, goat, and other like animals, import- 
•ed from foreign coimtries, the duties hereinafter 
j)rovided." 

The expression "in lieu of the present du- 
ties," or "in lieu of the duties now imposed by 
Taw," is an expression frequently used in reve- 
nue statutes when the intention of congi-ess is 
to repeal the duties previously in force and to 
substitute new rates of duty. No language 
•could more dearly express the intent of con- 
gress; and these terms have come to be consid- 
ered the peculiarly apt words of revenue re- 
peal. In the case of GJossler v. Goodrich [Case 
No. 5,6ai], aiay term, 1867, before Justice 
Clifford and Judge -Lowell, the court say, in 
^allusion to the use of the same tenns in a reve- 



nue statute, "Terms more explidt and compre- 
hensive could not be employed, and the pro- 
vision neither contains any exception, nor ad- 
mits of any, without the necessity of resort- 
'mg to positive legislation." This is not a case 
where the rules respecting repeals of a statute 
by implication are applicable, or can be in- 
voked, to aid in the interpretation of the stat- 
ute. The repeal of the former act is not by 
implication, but by egress terms of repeal. 
Had the act of March 2, 1867, simply imposed 
an additional rate of duty, or provided a new 
mdde of ascertainment of value, without any 
express words of repeal, the ten per cent dis- 
criminating duty provided for by the act of 
1865, being a part of the general revenue sys- 
tem, and not positively repugnant to the new 
enactment, would imdoubtedly have continued 
in force as applicable to wool imported under 
the conditions described in the sixth section of 
that act But when the act of 1887 provided a 
new tarifE of duties on wool "imported from 
foreign countries" "in lieu of the duties now" 
(before that time) "unposed by law," it ex- 
pressly repealed the discriminating as well as 
the other duties then imposed. , A similar policy 
in rdation to wool is continued in force by the 
third section of the act of June 6, 1872 (17 Stat 
232), which, re-enacting the ten per cent dis- 
criminating duty on goods produced east of the 
Gape, when imported from places west of it, 
expressly excepts "wool" from its operation. 
In the opinion of the court the discriminating 
duties were illegally exacted. Judgment is to 
be entered for the plaintiff for the amount paid, 
iovii thousand one hundred and seventy dol- 
lars and forty cents, with interest in gold, and 
costs. Judgment accordingly. 



WASHINGTON MILLS (UNITED STATES 
V-). See Case No. 16,647. 
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WASKEBN et al. v. DIAMOND. 

[Hempst 701.] i 

Circuit Court, D. Arkansas. April, 1855, 

Validitt of Deposition — J^ames op Parties. 

1. In a deposition talien under the act of 
congress of 1789 [1 Stat 88], if the names of 
any of the parties do not appear in the caption 
or some part of the deposition, it is a fatal ob- 
jection to it The names of aU the parties 
must appear. 

2. Cases as to depositions cited in note. 

[This was an a.ction of detinue by James 
M. Waskern and others against Eli T. Dia- 
mond, as executor of Dennis Griffin, de- 
ceased.] 

P. Trapnall, for plaintiff. 
S. H. Hempstead and A. Pike, for de- 
fendant 

DANIEL, Circuit Justice, said it appear- 
ed the depositions of George S. Xerger and 

1 [Reported by Samud H. Hempstead, Esq.] 
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T, B. Oase, offered by the defendant, had 
been taken, nnder the act of congress of 
1789 (1 Stat. 88), ex parte, on account of the 
residence of the ■witnesses more than one 
hundred miles from the place of trial, and 
that the names of three of the plaintiffs did 
not appear in the caption or any part of the 
depositions. He said great stricti],ess had 
alTvays been required in depositions taken 
under that act, and he thought this omission 
fatal. He held that it was necessary to 
speci:^ the names of all the parties to the 
suit in the caption or some part of the dep- 
ositions, to the end that it might appear on 
their face that the testimony was taken in 
the same suit. The depositions were reject- 
ed,* but it appearing that they were ma- 
terial, the eomt on the application of de- 
fendant granted a continuance, and gave 
him leave to retake the depositions, dep- 
ositions rejected. 

NOTE. If the name of one of the defendants 
be omitted in the caption of the deposition, 
it cannot be read in evidence in the cause. 
Smith V. Coleman [Case No. 13,029] ; Brown v. 
Piatt [Id, 2,026j. In the caption of a deposi- 
tion, all parties,, both plaintiffs and defendants, 
must be individually and correctly named. Has- 
kins V. Smith, 17 Vt. 263. The caption of a dep- 
osition taken by a plaintiff must state the 
names of all the defendants. Swift v, Cobb, 
10 Vt. 282. The caption should be correct in 
naming the suit; but where from the facts there 
can be no uncertainty as to the case, the depo- 
sition should be admitted. Buckingham v. 
Burgess [Oase No. 2,088]. In Allen v. Blunt 
[Id. 217], it was said to be doubtful whether a 
caption is not insufficient, by describing the ac- 
tion as against one, when it was against two, 
and so entered and defended, though with serv- 
ice since only on one. A mistake in the name of 
the plaintiff or defendant, referring to him as 
plaintiff or defendant, the name being truly 
stated in the title, is no ground for rejecting a 
deposition. Voce v. Lawrence [Id. 16,4)79]. 
The authority to take testimony under the, act 
of congress has always been construed strictly, 
and therefore it is necessary to establish that 
all the ^requisitions of the law have been com- 
plied with before such testimony is admissible. 
Bell V. Morrison, 1 Pet [26 U. S.] 351; Har- 
ris V. Wall, 7 How. [48 U. S.l 704, 705; The 
Thomas v. U. S. [Case No. 13,919]. The au- 
thority conferred on the magistrate by the act 
is special, and the facts calling for the exer- 
cise of if should appear upon the face of the 
instrument, and not be left to parol proof. Har- 
ris V. Wall, 7 How. [48 TJ. S.] 705. The certifi- 
cate of the magistrate is good evidence of the 
facts stated therein, so as to entitle the deposi- 
tion to be read, if all the necessary facts are 
there suflS^eiently disclosed. Bell v. Morrison, 1 
Pet. [26 IT. S.] 355; ' Patapseo Ins. Co. v. 
Southgate, 5 Pet. [30 TJ. S.] 617. A deposition 
cannot be rejected because it does not appear 
that the commissioner had been sworn. Com- 
missioners are officers appointed by the courts 
of the United States, and their official acts are 
prima facie valid. Hoyt v. Hammeken, 14 
How. [55 U. S.] 349, 350. Prima facie the of- 
ficer is to be presumed de facto and de jure, 
such as he, by his official act, describes himself 
to be. This is according to universal practice 
in taking depositions authorized by statute, un- 
less the statute itself indicates the evidenct, 
that shall accompany the act showing its au- 
tliority. The act of 1789 requires no such au- 
thentication; and if upon the face of the cer- 
tificate it appears that the person before whom 
the deposition was taken, was an officer author- 
ized by the act of congress to take the same, it 



is all that can be required in the first instance- 
Buggies V. Bucknor [Case No. 12,115]; Fowler 
V. Merrill, 11 How. [52 U. S.] 375, The officer 
taking the deposition is presumed to know the- 
residence of the party entitled to notice, and if 
he cei'tifies that the adverse party or attorney is 
not within one hundred miles, that is prima 
facie sufficient to dispense with notice. But the 
certificate may be controverted by parol proof 
with regard to stated facts, of which the magis- 
trate is not supposed to have official knowledge; 
and therefore if it be proved that the adverse 
party or attorney, did actually live within one 
hundred miles, or was temporarily within that 
distance to the knowledge of the magistrate, 
and might have been served with notice, the 
effect would be to set aside the deposition. 
Dick V. Kunnels, 5 How, [46 U. S.] 9. A 
notice left at the residence of either would be 
good. Id. The judge of the probate court of 
Mississippi, the same being a court of record and 
having a seal, is the judge of a county court, 
within the meaning of the act of 1789, and one 
of the oflfieers authorized to take depositions. 
Fowler V. Merrill, 11 How. [52 U. S.] 393. A 
judge of a county court having power to admin- 
ister oaths, may do so in any county in the state. 
Voce V. Lawrence [supra]. As to requisites of 
act of congress, see Harris v. Wall, 7 How. [48 
XJ. S.] 704, 705. As the deposition must be re- 
duced to writing by the magistrate or the depo- 
nent in his presence, it is almost superfluous to 
observe that it will be a fatal objection if the 
depositions be written by a party to the suit 
or his agent, counsel, or attorney. The law for 
wise and obvious reasons forbids it; because to 
allow it, would be to place it in the power of 
an adroit counsel, to give a coloring and effect 
to the statement of a witness not intended by 
the witness himself, and which he may not be 
able to discover at the time. As to depositions 
under act of congress, see Russell v. Ashley 
[Case No. 12,150]; Merrill v. Dawson [Id. 9,- 
409]; Rainer v, Haynes [Id. 11,536]; Marstin 
V. McRea [Id. 9,141]. 



Case No. 17,249. 

The WASP. 

\1 Gall. 140.] 1 

Circuit Court, D. Massachusetts. May Term, 
1812. 

FOKFEITORE OF VkSSEL— INTERDICTED* PoilTS. 

A vessel sailing to an interdicted port, unless 
by permission of the president, on the public 
service, was liable to forfeiture, unddr the 3d 
section of the act of June 28, 1809, c. 9 [2 Stat. 
550]. Under the same act British ports were 
permitted ports, 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was a libel against the brig Wasp, 
FoxweU Cutts and others, claimant?. The 
case was brought in the district court for 
the violation of the act of congress of Jtme 
28, 1809, and the vessel was condemned. 
Case unreported.] • 

G. Blake, for the United States. 
R. G. Amory, for claimants. 

STORY, Circuit Justice. The libel con- 
tains two counts, founded on the 3d section 
of the act of 28th June, 1809, c. 9. The 
first count alleges, that the' brig departed 
from Charleston in South Carolina, with a 

1 [Reported by John Gallison, Esq.] 
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cargo, to an interdicted port, to wit, Liver- 
pool in Great Britain, -without a clearance for 
said port. Tlie second count alleges that the 
brig departed from said Charleston, -with a 
cargo on board, for a permitted port to wit, 
Liverpool in Great Britain, without giving bond 
as required by the act aforesaid. It ap- 
pears, that on the 16th of March, 1810, the 
brig, having a full cargo of cotton on board, 
cleared out from Charleston, South Carolina, 
bound for Boston; and after her departure, 
proceeded to Liverpool, and there dischar- 
ged her cargo. The only testimony in the 
case is the mate's, and he alleges no dis- 
tress of weather, or other excuse, for the 
voyage to Liverpool; I must ttierefore talie 
It for true, that the original destination was 
for Liverpool. It is contended on behalf 
of the claimants, that Liverpool was, by vir- 
tue of the president's .proclamation of 9th 
August, 1809, an interdicted port, and con- 
sequently there could be no forfeiture under 
the 3d section for such a voyage. Now ad- 
mitting that Liverpool was an interdicted 
port, I incline to think that on a careful ex- 
amination of the 3d section it will b^ found 
to cover the case. That section prohibits 
the departure, of any vessels to an interdicted 
port, except such as by the president's per- 
mission should proceed thereto on the pub- 
lic service; and also prohibits the departure 
for a permitted port, without ^ving bonds 
not to proceed to an Interdicted port dur- 
ing the voyage. Then comes a declaratory 
clause, that "if any ship or vessel shall, 
contrary to the provisions of this section, 
depart from any port of the United States, 
without clearance, or without haying given 
bond in the manner above mentioned, such 
ship or vessel, together with her cargo shall 
be wholly forfeited," &c. Now it seems to 
me, that a departure on a voyage "without 
clearance," in this section, must mean a 
clearance for the foreign voyage, on which 
the vessel is destined; and if it be a foreign 
voyage to an interdicted port, it is contrary 
to the provisions of the section, unless au- 
thorized by the president of the United 
States. But by the decision of this court in 
the case of The Orono [Case No. 10,585], it 
is established, that the proclamation of the 
9th August, 1809, did not revive the non- 
Intercourse as to Great Britain, and conse- 
quently Liverpool, at the time of the sailing 
of the brig, was a permitted port Not hav- 
ing given bond, as the act required, the brig 
must therefore be condemned. 
Decree affirmed, with costs. 
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Case ls[o. 17,S50. 

The WATCHFUL. 

[Brown, Adm. 469.] i 

District Court, E. D". Michigan. Feb., 1874. 

Gexeral Average— Loss or Deck Load. 

Where by the bill of lading it is agreed that 
a portion of the cargo shall be cai*ried on deck, 
the vessel must contribute for the loss of the 
deck load by jettison. 

[Cited in The May & Eva, 6 Fed. 629; The 
John H. Cannon, 51 Fed. 47.] 

On exceptions to the libel of the Frankfort 
Iron Company for general average. October 
23d, 1871, libellant shipped on board the 
schooner Watchful, at Frankfort, Michigan, 
160 tons of iron ore for Deti-oit. By the bill 
of lading it was provided that twenty-five 
tons of the ore should be carried on the 
deck. The schooner proceeded on her voy- 
age with twenty-five tons of ore stowed on 
decic accordingly, and when on Lake Huron, 
ofE Saginaw Bay, she encountered a storm, 
on account of which she was obliged to 
throw the deck load overboard for the safe- 
ty of the vessel, and the same was wholly 
lost. The schooner arrived at Detroit in 
safety, and the balance of the ore was de- 
livered to the consignee and the freight 
paid. There is no question but that the 
jettison was necessary, nor but that the loss 
of the ore, under the circumstances, would 
constitute a claim for general average, but 
for the fact that it was stowed on deck. 

Mr. John Atkinson, for the exceptions. 

The libel seeks to hold the vessel on two 
grounds: First, that by the custom of her 
trade; and, second, by express agreement in 
the bill of lading, it was provided that the 
iron jettisoned should be carried on deck. 
Where an agreement is express and unam- 
biguous, custom cannot be shown. The ob- 
ject of usage is to interpret the language of 
contracts, in the absence of express stipula- 
tions, or when the meaning is equivocal and 
obscure. 1 Greenl. Ev. § 292; 2 Bouv. Diet 
615; The Reeside [Case No. 11,657]. See, 
also, Taylor v. Briggs, 2 Car. & P. 525; Smith 
V. Wilson, 3 Barn. & Adol. 728; Hone v. 
Mutual Safety Ins. Co., 1 Sandf. (S. C.) 137; 
Ware v. Hayward Rubber Co., 3 Allen, 84; 
Symonds v. Lloyd, 6 C. B. (N. S.) 691; Winn 
V. Chamberlin, 32 Vt. 318; The Milwaukee 
Belle [Case No. 9,627]; Sayward v. Stevens, 
3 Gray, 103. If these eases are law, the 
libellant is remitted to its contract alone for 
reUef. Under the English law, until the case 
of Gould V. Oliver, 4 Bing. N. C. 134, arose, 
it was a well recognized rule that no contri- 
bution could be had for goods carried on 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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deck by the owner's consent. Lown. Gen. 
Av. 45; 1 Pars. Mar. Law, 185, 307. Tlie 
case of Lawrence v. Minturn, 17 How. [58 
U. S.] 100, has no hearing upon the question 
in this case. Smith v. Wright, 1 'Gaines, 43, 
is directly in point. See, also, Dorsey v. 
Smith, 4 La. 211; Hampton v. The Thad- 
deus, 4 Mart. (La.) 582; Cram v. Aiken, 13 
Me. 229; Sproat v. Donnell, 26 Me. 185. 
The Milwaukee Belle [supra] is decisive of 
the ease at bar. In this case the contract 
v.''as express, but no castom was proved. 
The doctrine upon which these cases rest 
seems to be that where the shipper consents 
to have his goods laden on deck, it is, of 
course, at reduced freights, in return for 
which he runs the risk of having his goods 
jettisoned without compensation. 3 Kent, 
Comm. 240; Lenox v. United Ins. Co., 3 
Johns. Cas. 178; Dodge v. Bartol, 5 Greenl. 
286. In the English cases, beside the cus- 
tom to carry on deck, another custom was 
shown, that such goods were caixied at the 
risk of the owner, and upon this evidence 
the more recent cases seem to have turned. 
Gould V. Oliver, 2 Man. & G. 208; Lown. 
Gen. Av. 42; Miller v. Tetherington, 6 Hurl. 
& N. 278; Johnson v. Chapman, 19 O. B. 
(N, S.) 563; Cory v. Robinson and Miller v. 
Gliapple, cited in Lown. Gen. Av. 42. 

H. B. Brown, contra. 

The jettison of a deck load has been held 
to give no claim to contribution solely be- 
cause of the ancient rule of the maritime 
law that goods shall not be carried on deck. 
2 Pars. Mar. Ins. 218; Mar. Ord. of France, 
tit 8, § 13. Wherever, by contract or cus- 
tom, goods are carried on deck, the vessel 
must conti'ibute for their loss. "Cessante 
ratione cessat ipsa lex." 2 Pars. Mar. Ins. 
219, 221, 223, 224; Gould v. Oliver, 4 Bing. 
N. O. 134; Brown v. Oornwell, 1 Root, 60; 
Toledo Ins. Co. v. Speares, 16 Ind. 52; Mil- 
ward V. Hibbeit, 3 Q. B. 120; Dix. Av. 32; 
Dix. Ins. 87. The decision in Smith v. 
Wright, 1 Caines, 43, was placed upon the 
ground that there was a usage proven 
against the allowance of such average. If 
goods are stowed on deck without the con- 
sent of the shipper, and are lost, the vessel 
is liable for their full value. The Waldo 
[Case No. 17,(^6]. See 1 Pars. Shipp. 352. 
lit is conceded that where goods are carried 
on deck under a contract between the mas- 
ter and shipper, this would not render the 
innocent owners of goods stowed in the hold 
liable to contribute for their loss unless a 
custom to carry on deck was proved, of 
which the owners of goods in the hold might 
be presumed to be cognizant. Some of the 
cases apparently against have taken this dis- 
tinction. In Rogers v. Mechanics' Ins. Co. 
[Case No. 12,016], Judge Stoiy held that 
blubber stowed on deck was not covered by 
insurance, but was to be contributed for. 
In the case of Lawrence v. Minturn, 17 How. 
[58 U. S.] 100, the supreme court expressly 



disclaims any intention of passing upon the 
right of contribution. Page 115. The case 
of Johnson v. Chapman, 19 0. B. (N. S.) 563, 
is decisive of the point at issue. See, also, 
The Delaware, 14 Wall. [81 U. S.] 579, 598, 
604; Harris v. Moody, 4 Bosw. 210; s. c, 
30 N. T. 266. The English and continental 
law is fully discussed in Lown. Gen. Av. 
40-50, 28. Where by the custom of France 
small craft engaged in the coasting trade 
(petit cabotage) carry goods upon deck, they 
are contributed for in case of loss. Valin, 
Droit de la Marine, lib. 2, tit. 1, art. 12; 
Caumont Dictionnaire de Droit Maritime, 403, 
728. 

LONGYBAR, District Judge. It is an an- 
cient and geneiul rule that no portion of the 
cargo is allowed to be carried on deck, for the 
reason that it renders the ship more unman- 
ageable in a storm, and involves a liability to 
be jettisoned, which would not exist if stowed 
under deck. By that rule, carrying cargo on 
deck is a fault on account of which, in case 
of loss by jettison, the vessel is liable, not for 
contribution or general average, but for the en- 
tire loss. 1 Pars. Shipp. & Adm. 352, and 
eases there cited. There are, however, excep- 
tions to the rule, and it has been held not to 
apply, 1. Where, m a particular trade, or un- 
der certain circumstances, it is the custom to 
carry goods on deck. 2. When so carried by 
consent of the shipper. 3. la the case of steam 
vessels. Id. 352-359, and notes. In all these 
cases, it is said, the vessel is not liable for the 
entire loss, because the carrying of the goods 
on deck cannot be attributed as a fault, but if 
liable at aH, it ,is for contribution, or general 
average merely. As to liability to conti-ibution 
under the case first stated— that of carrying 
goods on deck according to usage— there has 
been much controversy 'n the courts and con- 
siderable contrariety of decision. I shall, how- 
ever, pass this by for the present, for the rea- 
son that the ease falls clearly within the sec- 
ond case stated, the ore having been carried on 
deck by the express consent and agreement of 
the master of the schooner and the libellant. 
As the Watchful was a sailing vessel, we have 
nothing to do with the third case stated. Be- 
ing carried on deck was undoubtedly the cause 
of the necessity for the jettison; at least such 
is the presumption; and being so carried was 
no less a fault because by consent, as to all 
persons interested not parties or privies to the 
agreement. The vessel, and her owner and 
master, must however be held to be bound by 
the agreement, and as between them ^nd the 
shipper the fault must be held to have been 
waived. As to them, therefore, the fact of 
the ore being carried on deck instead of under 
deck, must be held to be out of the question. 
Any other rule would make the shipper run, the 
entire risk in a matter in regard to which the 
benefits are mutual, which would be unjust. 
The shipper, by his consent, waives all claim 
to entire compensation in ease of the jettison of 
the goods. The master, by taking the goods 



i[29 Fed. Cas. page 371] 



(Case No. 17,250) WATCHFUL 



■on board as freigM, assumes for the vessel all 
-the ordinary relations ttetween ship and cargo, 
among -which is the liability to contribution in 
•case of loss by jettison. The only variation 
from the general rule wrought by the agree- 
ment of the shipper, that the goods may be car- 
ried on deck, is that, in case of loss by jetti- 
son, the vessel shall not be liable for the entire 
loss, a variation wholly in favor of the owners. 
Mr. Parsons, in his work on Shipping and Ad- 
miralty (volume 1, p. 357), says: "The owner 
of the ship of course knew that the goods were 
carried on deck, for we should say, on this 
point, that the knowledge of his master was 
his knowledge,"— citing The Paragon [Case No. 
10,708] and The Rebecca [Id. 11,619]; "and," 
he adds, "if it was not right to carry them 
there, the ship was as much in fault as the 
shipper, and we know not why the ship should 
not contribute for their loss, if saved by their 
jettison." And Mr. l/owndes, in his work on 
<5eneral Average, p. 43, in laying down and re- 
marldng upon the rule as established in England 
in the leading case of Gould v. Oliver, 4 Bing. 
N. O. 134, and 2 Slan. & G. 208, says: "When- 
ever, as very generally was the case, a provi- 
sion for the carrying of a deck load is. mserted 
in the charter party, the jettison of such deck 
load is replaced by a contribution between the 
shipowner and the owner of the deck load. 
This contribution is adjusted precisely in the 
same manner as a general average would be, 
but is called by &. different name. It is called 
3. 'general contribution.' Payment of 'general 
■contribution' is enforced from no one who has 
not by express conti'act made himself a party 
to the stowage on deck. « * * The princi- 
ple of these adjustments is that, as between 
assenting parties to such stowage, the deck 
must be taken to be a proper place for carrying 
■cargo, and what is thrown from thence is to be 
treated as if it had been below deck; but as 
regards all parties who have not assented, ^the 
old rule remains in force, and for them there 
ia no general average for deck-load jettison." 
These views are peculiarly applicable to the 
present case, and they have my full concur- 
rence, lia Lawrence v. Minturn, 17 How. [58 
U. S.] 100, the supreme court (page 114) cite 
approvingly the following from the ophiion of 
the court in Gould v. Oliver, supra: "Now, 
when the loading on deck has taken place with 
the consent of the merchant, it is obvious that 
no remedy against the shipowner or master, 
for a wrongful loading of the goods on deck, 
can exist The foreign anthorities are, indeed, 
express on that pouat; and the general rule of 
the English law, that no one can maintain an 
action for a wrong, where he has consented 
or contributed to the act which occasions the 
loss, leads to the same conclusion." But at 
page 115 the court say: "His right to contribu- 
\lon Is not Involved hi this case;" thus recog- 
nizing a distinction between the shipper's right 
to compensation for the entire loss, and his 



right to contribution in case of jettison of goods 
carried on deck by his consent, and that the 
determination of the former does not neces- 
sarily determine the latter under the same 
state of facts. And well may it be so, for, as 
before remarked, while it would be clearly im- 
just that the ship should bear the entire loss, 
where it occurs by the mutual fault of shipper 
and master, it would be equally unjust that the 
shipper should bear the entire loss under the 
same circumstances, the risk having been for 
the mutual benefit of both. In the one case 
no recovery can be had, because it must be 
based upon a mutual wrong. In the other it 
can be had because it is based upon a mutual 
risk for a mutual benefit. In the former the 
action is for a tort, and in its nature ex de- 
licto. In the latter it is based upon the con- 
tract of affreightment, and is in its nature ex 
contractu. 'Dupont de Nemours v. Vance, 19 
How. [60 U. S.] 168; Lown. Gen. Av. 43, 44; 
2 Pars. Mar. Ins. 218, 224. In the case of The 
Milwaukee Belle [Case No. 9,627], the facts of 
which were very much like those of the pres- 
ent case, decided in the district court for Wis- 
consin, in 1870, the learned judge seemed to 
have lost sight of the foregoing distinctions, 
and he dismissed the libel on the authority of 
Lawrence v. Minturn, supra, giving for his 
principal reason, that the libellants, by know- 
ingly shipping the goods on deck, had there- 
by consented "that the vessel might thereby 
be rendered less manageable, and more liable 
to labor in a storm." But the master was 
equally consenting, and, the sacrifice being for 
the salvation of the vessel, why should not 
that which was thus saved contribute to make 
up the loss thus made necessary by mutual 
consent? 

Counsel on both sides in this case exhibited 
a commendable zeal in the preparation and 
argument of the question involved, and refer- 
red the court to and remarked upon a large 
number of authorities, ancient and modern, 
and in which nearly every phase of the gen- 
eral question of a shipper's right to general 
average, or contribution for loss by jettison of 
deck-load cargo, is discussed. The court has 
derived much aid from their able and enlight- 
ened presentation of the question. It is to be 
observed, however, that most of the authori- 
ties cited bear upon the right as based upon 
custom or locality, or both, and but very few 
of them upon the right as based upon express 
agreement, as in the present ease. It would 
nevertheless have been a pleasure to trace 
those authorities down to the present time, and 
note how the courts have become gradually 
more and more liberal in their views, and dis- 
posed to decide each case upon Its own peculiar 
merits, rather than by any rigid, unbending 
rule. But it would have been extending this 
opinion to an unwarrantable length, and was 
unnecessary to a decision of the present case. 
Exceptions overruled. 
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Case K"o. 17,251. 

The WATCHMAN. 

[1 Ware (232), 233.] i 

District Court, D. Maine. April 19, 14532. 

Competency op Witness — Proof of Interest — 

Assignment by Insolvent — Effect in An- 

OTHEK State— Fbaod as to Ckeditors. 

1. Wlien a witness is objected to on the 
ground of interest, the party which makes the 
objection, may support it either by examining 
the witness himself on the voir dire, or by other 
independent evidence; but he cannot employ 
both these methods. If he chooses the former, 
the objection may be removed by the testimony 
of the witness himself. But if the interest 
of the witness is proved by evidence aliunde, 
this proof must be overcome by proof inde- 
pendent of the testimony of the witness. 

2. By the law of Maine, a general assignment 
bv an insolvent debtor, who has his domicil m 
another jurisdiction, of all his property to trus- 
tees for the benefit of his creditors, will not pro- 
tect his property, found in that state, from the 
attachment of a creditor resident there. But 
this rule applies only to property which is 
found within the jurisdiction of the state at 
the time of the assignment, and does not estend 
to property which is casually brought withm 
the state after it has become vested in the as- 
signees. 

[Cited in Towne v. Smith, Case No. 14,- 
115; Perry Manuf'g Co. v. Brown, Id. 
11,015; Betton v. Valentine, Id. 1,3(0.] 

[Cited in Felch v- Bugbee, 48 Me. 19.] 

3. An assignment by an insolvent debtor of 
all his property to trustees, in trust for the 
benefit of such of his creditors as should be- 
come parties to the assignment and release their 
debts, and after paying such creditors, in fur- 
ther trust, to pay over the surplus to himself, 
is void as against dissenting creditors; the le- 
gal operation of such an assignment being to 
delay and defraud creditors. 

[Cited in Howell v. Edgar, 3 Scam, 420.] 
[4. Cited in Thurber v. The Fannie, Case No. 
14,014, to the point that admiralty has juris- 
diction of petitory as well as possessory actions, 
and has often been called upon to adjudicate up- 
on the title to ships.] 

The material facts in this case are, that 
on the 15th of July, 1829, Tobias Lord was 
owner of one third part of the brig Watch- 
man, and being then in insolvent circum- 
stances, made an assignment of all his prop- 
erty, including his share in this brig, to 
Francis Watts and S. O. Pray, in tnist, to 
sell and dispose of the same, and to pay such 
of his creditors as should become parties to 
the deed in the third part, in the order in 
which they are named in a schedule an- 
nexed to the assignment, and after paying 
them, to pay over the surplus to him, the 
assignor. There is a condition in the as- 
signment, that all creditors who become par- 
ties to it thereby released the assignor from 
all further daim of their demand. There 
are also covenants, on the pai-t of Lord, to 
make further assurances to the assignees. 
In pursuance of these covenants, on the 3d 
of August following. Lord conveyed his third 
part of the Watchman by a regular bill of 
sale. The vessel was registered in Boston, 

1 [Reported by Hon. Ashur Ware, District 
Judge.] 



the place of residence of the assignor, and 
was at sea at the time of the assignment, 
and also at the time of the execution of the 
bill of sale. She arrived at Kennebunk 
port, in Maine, on the 7th of August, and on 
the same day was attached at the suit of 
D. W. Lord, as the property of Tobias Lord. 
The agent of the assignees went on board 
and demanded possession of her on the Sth. 
Some time after this, on the petition of the 
part owners of the two thirds, she was de- 
livered to them by a decree of this court, on 
their filing a bond for her safe return, 'and 
sent on a foreign voyage. The assignees 
joined the other owners in the voyage, pay- 
ing their share of the outfits, and taking 
their share of the return profit. D. W. Lord 
prosecuted his suit against Tobias Lord to. 
judgment, and the Watchman, having re- 
turned to Kennebunk, Tvas seized on his ex- 
ecution hy the deputy marshal, and sold^ 
and delivered 13th November, 1831, to Wil- 
liam Lord. Before this time, that is, on 
the 14th October, 1830, the assignees sold 
the third which had been assigned to them, 
to G. & I. Lord, the libeUants. This libel 
■was brought to recover the possession of the 
vessel, and to have the sale by the deputy 
marshal, on D. W. Lord's execution, de- 
clared void. 

The claimant put in a plea to the juris- 
diction, which was argued and overruled by 
the court at a former day of the term, and 
it came on to be argued upon its merits. It 
■was learnedly and elaborately argued by P. 
O. W. Watts and Mr. Greenleaf, for the 
libeUants, and Mr. Shepley, for the respond- 
ents. 

The counsel for the libellants quoted Bich- 
ards V. Dutch, 8 Mass. 506; Portiand Bank 
v. Stacey, 4 Mass. 661; Wheeler v. Sumner 
[Case No. 17,501]; D'Wolf v. Harris [Id. 4,- 
221]; Badlam v. Tucker, 1 Pick. 396; 2 
Brown, Civ. Law, 132; Ingraham v. Wheel- 
er, 6 Conn. 277; Abb. Shipp. 12, note; 2 
Kent, Comm. 394; 3 Kent, Comm. 96, 364; 
Atkinson v. Maling, 2 Term B. 462; Halsey 
V. Fairbanks [Case No. 5,964]; Joy r. Sears, 
9 Pick. 4; Howland v. Harris [Case No. 6,- 
794]; Marbmy v. Brooks, 11 Wheat. [24 TJ. 
S.] 99, note a; Holmes v. Remsen, 4 Johns, 
Ch. 460"; 20 Johns, 229; Peaiiiomt v. Graham, 
[Case No. 10,877]; Andrews v. Ludlow, 5 
Pick. 28; Emerson v. Knower, 8 Pick. 63; 
Fox v. Adams, 5 Greenl. 245; Canal Bank v. 
Cox, 6 Greenl. 395; 2 Paige, 419. 

The counsel for the respondents quoted 
Goodwin v. Jones, 3 Mass. 517; Boston v. 
Boylston, 4 Mass. 324; Richards v. Dutch, 8 
Mass. 515; Dawes v. Boylston, 9 Mass. 350; 
Stevens v. Gaylord, 11 Mass. 269; Dawes 
V, Head, 3 Pick. 128; Harrison v. Sterry, 5 
Oranch [9 U. S.] 289; Meeker v. Wilson 
[Case No. 9,392]; Ingraiam v. Geyer, 13 
Mass. 146; Fox v. Adams, 5 Greenl. 245; 
Widgery v. HaskeU, 5 Mass. 144; Harris v. 
Sumner,, 2 Pick. 129; Seaving y. Brinkerhoff, 
5 Johns. Ch. 329; Hyslop y. Clarke, 14 
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Jolins. 459; Austin v. BeU, 20 Johns. 442; 
Burd V. Smith, 4 DaU. [4 U. S.] 76; Halsey 
V. Fairbanks [Case No. 5,9G4]; Borden v. 
Sumner, 4 Pick. 267; Monte AUegre, 9 
Wheat. [22 IT. S.] 616. 

WARE, District Judge. The libellants de- 
rive their title from the assignment of To- 
bias Ixjrd. If that assignment, and the bill 
of sale of the 3d of August, gave a good and 
indefeasible title ,to Watts and Pray, the as- 
signees, they made one equally good to the 
libellants, and they must be considered as 
the legal and rightful owners of the share 
of the vessel that is now in controversy. If 
this court has jurisdiction 'over the subject- 
matter in dispute between th? parties, that 
Is, if it has jurisdiction to decide which is 
the rightful owner, it is not denied that the 
court may order the possession to be deliver- 
■ed to the party which has the right of prop- 
erty. And this depends entirely on the ef- 
fect and validity of the assignment of T. 
Lord. 

There were several preliminary questions 
raised and discussed at the argument which 
must be disposed of before we can arrive at 
the merits of the case. In the first place, it 
Is contended that the execution of the as- 
signment is not proved by competent evi- 
dence. 

The deposition of B. O. Waterston and 
George Callender, two of the attesting wit- 
nesses, were offered to prove the deed. The 
deposition of Callender is objected to on 
the ground of interest, as proved by the deed 
itself, he having signed it as a creditor of 
the third part. In his deposition, he states 
that he has released his interest; and fur- 
ther, that though he became a party to the 
deed under the belief at the time that he 
was a creditor, on an examination of his ac- 
count he* ascertained that there was then 
nothing due to him from Lord. He hd,d, 
therefore, no interest. The general rule is, 
that when a witness is objected to on the 
ground of interest, the party who makes the 
objection may sustain it either by examin- 
ing the witness himself on the voir dire, or 
by other independent evidence. He cannot 
adopt both methods, but is confined to one. 
If he chooses the former, the objection may 
be answered by the testimony of the wit- 
ness himself. But if the party making the 
objection prove the Inteiest by evidence 
aliunde, this pKoof must be overcome by 
evidence independent of the testimony of 
the witness himself. For his interest having 
Tieen proved by evidence independent of his 
own examination, until this proof is over- 
come by counter-proof, he cannot be exam- 
ined at all. Murray v. Marsh, Phil. Ev. 101, 
102, 2 Hayw. [N. 0.] 290; Mifflin v. Bing- 
bam, Peak, Ev. 186; [Mifflin v. Bingham] 1 
Dall. [1 U. S.] 272; Bridge v. WeUington, 1 
Mass. 219, 

As the proof of interest arises from the 
deed, I am inclined to think, notwithstand- 



ing he testifies that he never had, in point 
of fact, any interest in the deed, that the 
release ought to be produced. But if the 
deposition of Callender be rejected, I think 
the deed Is sufflciently proved by Waterston. 
He witnessed the execution of it by the par- 
ties of the first and second part, and of part 
of those of the third part, and this, without 
proving the execution by all the creditors, is 
sufficient to bring the deed into the case, 

A question was also made, whether, on the 
whole evidence, it is satisfactorily proved 
that the biU of sale, by T. Lord to Watts & 
Pray, was executed as early as the 3d of 
August. The testimony appears to me to 
leave no reasonable doubt of that fact. 

It is further argued, that there was no con- 
sideration for the bill of sale. This was 
made in pursuance of the covenant for fur- 
ther assurances in the assignment, and to 
carry that into f uU effect. If there is a good 
consideration for the assignment, there is, 
therefore, a sufficient- consideration for the 
biU of sale. 

Having disposed of these preliminary ques- 
tions, we come to the case on its merits. 
Two questions have been raised, and learn- 
edly argued at the bar. The first relates to 
the effect and operation of the assignment, 
supposing it to be good and valid in law. 
The second calls in question its validity, on 
the alleged ground that it is fraudulent as 
against creditors. 

On the first point, it is contended that the 
assignor being a citizen of Massachusetts, 
and the assignment being for the benefit of 
creditors, the law of Maine will not allow to 
the assignment such an effect as would with- 
draw the property of the debtor from the at- 
tachment of a creditor residing there. The 
principle, as I understand it, is, that the as- 
signment of an insolvent debtor, having his 
domieil in a foreign jurisdiction, is valid to 
transfer his property lying in Maine;— that 
the property vests in the assignees, liable, 
however, to be divested by the attachment 
of a creditor who has his domlcll in Maine. 
In support of this principle, the counsel for 
the respondents yelies on the decisions of 
courts in this country, in relation to foreign 
administrators, in regard to the operation of 
foreign bankrupt laws, and also on decisions 
on the effect of assignments of insolvent 
debtors having their domieil in a foreign 
jurisdiction. 

It is a well settled principle of law, that 
an administrator cannot, by virtue of an 
authority derived from a foreign jurisdic- 
tion. Intermeddle with the property of the 
deceased person, on whose estate he admin- 
isters, situated in another state. To do this, 
he must be clothed with authority, by the 
laws of the state within which he proposes 
to act. His right to represent the deceased, 
which he derives from the law, is conceded 
only where the authority of the law, from 
which he derives his right, is .admitted. It 
is then said that the propeity being reduced 
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into his possession by Yirtue of an authority 
derived from the local law, the same law 
will retain enough of the fund to satisfy all 
creditors living within that jurisdiction, and 
transmit the surplus only to be distributed 
under the law of the deceased's domieil. 
Though some of the cases support the doc- 
trine to this extent, it cannot be said, when 
stated in these general terms, to be a set- 
tled principle of American jurisprudence. 
The subject was learnedly and ably discuss- 
ed by the court in the case of Dawes v. 
Head, 3 Pick. 128, and a strong disposition 
was shown to introduce an important quali- 
fication into the rule. 

It is also a principle which may be con- 
sidered as thoroughly incorporated into the 
jurisprudence of this country, that a foreign 
bankrupt law cannot operate a transfer to 
his assignees, of the property of a bankrupt 
situated in this country. Harrison v. Sterry, 
5 Oraneh [9 TJ. S.] 289; 2 Kent, Comm. 330. 
The opposite doctrine, has been supported by 
the high authority of Chancellor Kent (4 
Johns. Gh. 460). But the decision in. that 
case stands alone. 9 Pick. 315. All the other 
authorities are the other way. The doctrine 
is stated in the form of a maxim, by Chief 
Justice Marshall in Harrison v. Sterry, and 
it seems to me to stand on a broad principle 
of universal law, too well established, -in the 
jurisprudence of all nations, to be called in 
question. It rests on the general principle 
of the independence of nations. No princi- 
ple can be more incontrovertible than this, 
that every nation has the exclusive legisla- 
tive and judicial authority within its own 
territorial limits. A state which admits that 
the laws or the judgments of the judicial 
tribunals of any other power can control its 
own laws, and the judgments of its own 
courts, within its own jurisdiction, makes, 
to tliat extent, a surrender of its independ- 
ence. It is on this principle that the judg- 
ments of courts have no authority beyond 
their own jurisdiction (10 TouU. Droit Civile 
Francais, No. 76-93), and that administrators 
cannot represent the deceased beyond the 
jurisdiction from which they derive their au- 
thority. If in some instances the assignees 
of a foreign bankrupt have been permitted 
to represent the bankrupt, this has been an 
indulgence, and has never been permitted to 
the prejudice of the citizen of the jurisdic- 
tion, by which it has been allowed. The 
practice of sending home the effects of a 
deceased person to be distributed under the 
law of his domieil, is not in derogation of 
this principle. This is a rule of the jus gen- 
tium, adopted by the municipal law of all 
countries. But it is equally well settled that 
real property descends according to the law 
of the place where it is situated, and not by 
the law of the deceased person's domieil'. 2 
Kent, Comm. 344. 

The case, however, of a voluntary assignment 
by an insolvent debtor domiciled in another ju- 
risdiction, involves different principles from 



those which govern foreign administrations, 
judgments, and bankruptcies. In the latter- 
cases, it is the law which operates the transfer, 
in the former it is the will of the party. If it 
be admitted as a universal principle of the jus 
gentium that the public power of every nation 
is confined within its own territorial limits, and 
expires when it passes them, it is a principle 
equally well established that the owner has the- 
disposing power over his ownproperty, wherever 
it is situated. A contract clothed with the so- 
lemnities required by the law of the place where 
it is made, is valid everywhere, provided it i& 
not repugnant to the principle of the independ- 
ence of nations, and does not derive its efficacy 
from the public power, 2 Kent, Comm. 364;. 
10 Toull. Droit Civile Francais, No. 79, note. 
Without the acknowledgment of this principle, 
commerce could not be carried on between in- 
dividuals of different nations; it is admitted, 
therefore, in the jurisprudence of all civihzed 
communities. But where a contract is sought 
to be enforced in a different jurisdiction from 
that where it is made, and the law superadds- 
a virtue to the contract beyond what is ex- 
pressed by the act of the party, it wiU with- 
hold a remedy for that part of the obligation- 
which flows from the public power, while it 
will enforce that which proceeds from the will! 
of the party. This distinction may be illus- 
trated by an example from the law of France. 
A contract made before a notary, and clothed 
with certain solemnities, gives to the creditor 
an hypothecaiy interest in the propei-ty of the 
party Iround, but if entered into with these 
formalities in a foreign country and before a 
foreign notaiy, it will create no lien on the 
property of the debtor, because the hypotheca- 
tion flows, not direptly fi-om the act of the 
party, but from the concurrence of the public 
power or public will with the private will of 
the debtor. 10 Toull. No. 74. The law sepa- 
rates that which is derived fi-om the public- 
power from that which comes from the will 
of the party. It preserves the one and annuls- 
the other, holdhag the party to be personally 
bound by his contract, but his property free- 
from the lien. Tried by this prtaciple, if the 
assignment of the debtor in the present case 
is valid in Massachusetts, it is valid every- 
where, and operated a transfer of his property 
wherever situated. For the transfer was made 
by the simple will of the owner, and not by 
virtue of the public power, as in the case of a- 
bankruptcy. 

But the counsel for the re^ondent contends- 
that the principle is received with this qualifica- 
tion, that the assignment shall not be support- 
ed to Hhe prejudice of creditors who have their 
domieil in the state where the property i& 
found. This qualification is supported, and 
may be considered as incorporated into the ju- 
risprudence of Maine by the decision ui the 
case of Fox v. Adams, 5 Greenl. 243. The 
judgment of the coiurt in that ease is placed on. 
this precise ground, so clearly and distinctly 
that it must be considered as settling the local 
law. In reply, it is argued that this rule of 
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defensive or protective jurisprudence is strictly 
local, and though adopted by the local courts, 
is not binding on the courts of the Union; that 
these courts may rightfully, in commercial 
questions, where it is so important that the law 
should he imiform, consider all citizens of the 
United States as living under one jurisdiction. 
Whatever weight this argument might other- 
wise have, it seems to he answered in this 
case by the decision of the court of Massa- 
chusetts, in Ingraham v. Geyer, 13 Mass. 146, 
by which the same principle is established as 
the law of that state. 

Another objection is, that tlie facts do not 
bring this case within the principle established 
by the decisions which have been relied upon. 
The assignment was made on the 15th of July, 
and the further assurance by the bill of sale, 
on the 3d of August. By these acts the prop- 
erty became vested in the assignees, liable only 
to be devested by the attachment of a creditor 
on the neglect of tlae assignees to take posses- 
sion within a reasonable time after the ar- 
rival of the vessel in this country, she being at 
that time at sea. She arrived at Keimebunk 
on the 7th of August, and the agent of the as- 
signees took possession on the Sth. It has 
not been pretended that there was any imrea- 
sonable delay here imputable to the assignees. 
The property became, therefore, vested in them 
before it arrived in this state. In the cases of 
Ingraham v. Geyer, and Fox v. Adams, the 
property attached was within the jurisdiction 
at the time of the assignment. To hold that 
property which is ah-eady vested hi the as- 
signees, may, when it casually comes within 
another jurisdiction, be devested by the at- 
tachment of a dissenting creditor, would be ex- 
tending the operation of this prhiciple further 
than it has yet been carried. For it is to be 
borne in mind that Boston was the home port 
of the brig where she was registered, so that 
her coming into Kennebunk must be considered 
as merely casual in the course of her business, 
and not a retxKn to her home. It does not ap- 
pear to me that this rule of local law, admit- 
ting it to be well established, applies to such 
a case. As these decisions constitute not so 
properly a rule of law as an exception to a 
rule, he that would avail himself of the benefit 
of the exception must bring his case strictly 
• within its terms, or the court must enlarge the 
exception to take in his case. To extend the 
principle of these decisions, so as to cover the 
facts in the present case, would lead to much 
embarrassment which would not be compensat- 
ed by any equivalent advantage. It is allowing 
the domestic creditor's priority a sufficient scope 
to enable him to defeat the transfer as to all 
property found within the jurisdiction at the 
lime when the assignment is made. If the as- 
signment of T. Lord and the bill of sale after- 
wards made were good and valid, to transfer 
the title of this vessel against a creditor, not a 
party to the assign:nent, residing in Massa- 
chusetts, I think they ought to be held valid to 
protect the vessel against the attachment of a 
dissenthig creditor residing in this state. 
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This brings us to the second point made in 
the argument; whether the assignment is 
wholly void as against creditors who do not as- 
sent to it, but choose to pursue their separate 
remedies for their separate rights. I should 
have been well satisfie'd to have avoided giv- 
ing an opinion on a question, upon which the 
most enlightened tribunals of the country have 
apparently arrived at opposite conclusions, and 
on which the mpst learned judges have hesitat- 
ed and paused in a painful suspense and con- 
flict of doubt. But the question has been learn- 
edly argued at the bar, and, in the view that 
I have taken of the case, it necessarily pre- 
sents itself for decision. I feel it as a most 
sensible relief, that my judgment tstII be re- 
viewed by the appellate tribunal. 

By this assignment, Tobias Lord transfers all 
his property to his assignees in tnist, first, to 
pay such of his a*editors as should become par- 
ties to the assignment in the order in which they 
are classed in a schedule annexed to the deed; 
—secondly, after paying these creditors, to pay 
the surplus to hhnself. The creditors who be- 
came parties to the assignment agree, ha con- 
sideration of the provision, made for them in 
the assignment, to release Lord from their re- 
spective debts. The release is incorporated into 
the deed, so that the creditors are not permitted 
to take any benefit from the assignment with- 
out discharging then' debtor, whatever may be 
the gi-ade they hold in the preferences. 

The counsel for the libellant contends that 
the cuiTent of authorities sustains the validity 
of such an assignment, and particularly that it 
is vahd in the state of Massachusetts, where 
it was made. In the case of Halsey v. Fair- 
banks [Case No. 5,96i], the circuit court, after 
a learned and elaborate review of the authori- 
ties, came, with some hesitation, to this con- 
clusion. The learned judge who pronounced 
the opinion said, that "he yielded to what 
seemed to be the tone of the authorities." But 
in that case, the court puts its decision wholly 
on the ground that such is the local law of 
Massachusette, and intimates too clearly to ad- 
mit of doubt, that if the local law were not ap- 
parently settled, but the question was entirely 
open, 'the general principles of law would have 
led to a different result. The case of Bordai 
V. Sumnei-, 4 Pidc. 265, was argued before the 
supreme court of the state, in the same month 
when Halsey v. Fairbanks [supra] was de- 
cided. The assignment contained a shnilar 
condition. The court sustained ' the plaintiffs 
action on a different ground; but this question 
was argued by the counsel, and the court, in 
giving their opinion, say, "that they think this 
point has never been decided in that state, and 
that they reserve themselves on that important 
question imtil it shall be directly presented." 
This decision, having been made after that of 
Halsey v. Fairbanks was known to the pro- 
fession, merits the most delibei-ate attention. 
The circuit court had inferred this principle not 
so much from the authoritative decisions of 
the courts as from the silent acquiescence of 
the public; not that it has been clearly settled 
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or distinctly recognized by tlie judicial tribu- 
nals, but that it had slowly ripened into a rule 
of the common law of the state by usage and 
custom. When the supreme coiu't of the state, 
with this decision before them, go out of their 
way to express themselves in these monitory 
terms on a question which it was not neces- 
sary to decide, it cannot be considered as any 
thing less than a caution to the profession and 
"to the public not to trust too implicitly to a 
practice, which to whatever extent it may have 
insinuated itself into the usages of the com- 
munity, was yet to be subjected to the severe 
and rigorous scrutiny of law. 

But it may be doubted whether this guestion 
is to be governed solely by the law of the place 
where the contract is made. The assignment 
is assailed on the ground of fraud, and what is 
fraud in one place is fraud in another. The 
rules of fair and honest dealing are not local 
but of vmiversai obligation and binding every- 
where. Oases between parties living under 
different jui-isdictions, where there is an alle- 
gation of fraud, it would seem, ought to be 
governed not by any local rules of law, but by 
those general rules which find a place in every 
system of just and equitable jurisprudence. 
That national comity, which holds a contract, 
which is valid under the law of the place where 
it Is made, valid everywhere, cannot justly be 
extended to protect a contract questioned on 
the ground of fraud. 

But looMng to the general and not the local 
law, we do not find this question settled by any 
general and uniform course of decisions. By 
the law, as it is expounded by the courts of 
New York, it seems very clear that such a con- 
dition vrill render the assignment void (Hyslop 
V. Clarke, 14 Johns. 459; Austm t. Bell, 20 
Johns. 442; Seavhig v. Brinkerhofl, 5 Johns. 
Ch. 329), while the reverse has been held in 
Pennsylvania (Lipphicott v. Barker, 2 Bhi. 174; 
Pearpotnt v. Graham [Case No, 10,877]). In 
this state, though the case of Canal Bank v, 
Gox, 6 Greenl. 395, looks very strongly like 
supporting the validity of such a condition, it 
as, as I understand, still considered as an open 
question. The case of Beach v. Viles, 2 Pet. 
[27 U. S.] 676, before the supreme court of the 
United States, was a case of an assignment 
impeached on the ground of fraud, and one of 
the grounds on which it was impeached was 
that it contained this clause of release. The 
decision went on a different ground, and the 
com't avoided this question as one of doubt and 
difficulty. 

If the authorities leave the question in sus- 
pense, the elements of a decision must be 
drawn from the general and acknowledged 
principles of law, as applied to the provisions 
of the instrument A conveyance made for 
the pui-pose of hindering, delaying, or defraud- 
ing a'editors in the recovery of their debts, is 
universally held to De void at common law. 
The statutes of 13 and 27 Ehzabeth, are con- 
sidered to be merely declaratory, or in affirm- 
ance of the preexisting law. 2 Kent, Comm. 
•505. It is an attempt on the part of the debtor 



to avoid the performance of his contracts ac- 
cording to their terms. An attempt to lock 
up his property from his creditors, so that they 
can never reach it to enforce payment but on 
such terms as he chooses to presci-ibe, would 
be so manifest an effort to defraud them, that 
two opinions could not be entertained on the 
subject A conveyance of his property to trus- 
tees, which would keep it under cover and 
withdrawn from the reach of his creditors for 
a definite period, as for three, or five, or ten 
years, unless they would accede to such terms 
in favor of himself as he should dictate, would 
constitute another clear case, on which the 
mind could not hesitate. By following the 
same course of reasoning it seems just as clear 
that a transfer by the debtor of his property, 
which in its effect would delay the creditors' 
remedy against his estate for an indefinite 
period, unless they would consent to accept a 
less sum that their whole debt in satisfaction, 
or consent to discharge the debtor on different 
terms from those borne in their contracts, is a 
conveyance made to delay or defraud creditors. 
The object of such a conveyance is to coerce 
the creditor to discharge the debtor from his 
contract, without his fulfilling its obligations. 
It may be said that every conveyance in trust 
for creditors interposes a delay, and neces- 
sarily i-etards them in the prosecution of their 
remedies. This may be admitted to be strictly 
true. But when a debtor abandons his whole 
property unconditionally to his creditors, and 
directs it to be equally and fairly distributed 
as far as it will go to extinguish his obliga- 
tions, if a temporary cheek is interposed to the 
creditors' remedies, it is only for the pmpose of 
doing equal and impartial justice to all, as far 
as his means will enable him. If any cred- 
itor complains, the ground of his complaint 
must be that he is deprived of the opportunity 
of securing his whole debt at the expense of 
other creditors equally meritorious. He is pre- 
vented from making use of an advantage 
against other creditors, not from enforcing his 
rights against the debtor himself. The law 
also allows the debtor a further power. It 
authorizes him to prefer one creditor to an- 
other, though equally meritorious. The cred- 
itor who is postponed cannot avoid the convey- 
ance, because he may take what the favored 
creditors leave for him, and still pursue his 
remedy for what remains, against the debtor. 
Whatever judgment may be pronounced in the 
forum of conscience on these prefereoices be- 
tween creditors of equal merit, and entitled, on 
the common principles of equity to equal favor, 
they are protected and held valid in the forum 
of law. The debtor may prefer one creditor 
to another without assigning any other reason 
than his own pleasure, and his preference will 
be sustained; but he cannot prefer himself to 
a creditor, nor can he compel a creditor to re- 
ceive in satisfaction for his debt any thing 
short of the full amount due. Any act of a 
debtor, of which this would be the effect, if 
the act were carried into execution according 
to its intent, is unlawful. 
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Let "US then try tlie present assignment by 
tliese principles. Tobias Lord transferred 
bis whole property to Watts and Pray, in 
trust, for the purpose, first, of paying such 
•creditors as should become parties to the 
•deed in the order of preference established 
by the assignment Thus far it is admitted 
that he had a right to go. He had a right to 
loel£ up his property against 4iny one credit- 
or, for the benefit of all, and he had a right 
to determine the order in -which his credit- 
ors should be paid out of the trust fund. 2. 
After paying these creditors, a f mther trust 
Is created to pay over the residue, not to his 
■other creditors who decline assenting to the 
■conditions of the conveyance, but to himself. 
In this assignment, therefore, he prefers 
himself to a dissenting creditor. It is true 
that the creditor may pursue this property 
in the debtor's hands when it returns there, 
but in the mean time his remedy has been 
delayed. He had always a right to this sur- 
plus, but it has been kept from him, and he 
has been delayed until all the trusts in the 
deed have been executed. To maintain the 
validity of such an assignment, we must 
maintain the proposition that a debtor may, 
by a conveyance in trust for creditors, keep 
from the reach of a dissenting creditor prop- 
erty of an indefinite amount, for an indefi- 
nite period of time, under a reservation in 
his own favor. Nor is this all,, the creditor 
is not permitted to take any thing under the 
assignment, nor the chance of any thing, 
unless, for the consideration of this possi- 
bility, he discharges his whole debt. Such a- 
conveyance, with such a condition, appears 
to me to be a manifest attempt to coerce the 
creditors to discharge the obligation on other 
terms than those expressed in the contract. 
Such appears to me to be the purpose and 
intention of the conveyance, and no argu- 
ment is required to prove such an intent il- 
legal. 

It is proper to remark that the respondent 
has not attempted to impeach this assign- 
ment by evidence dehors the instrument. 
He relies on the evidence to be found in its 
own terms; and when the validity of an in- 
sti-ument is questioned on the ground of 
fraud apparent on its face, the question 
whether it is fraudulent or not must be de- 
termined by a fair intei*pretation of its own 
provisions. It is a question of pui'e legal 
construction. We must collect from its 
terms what is to be its operation, and what 
is its intent. Is it lawful to be carried into 
complete execution, according to the intent 
of the assignor, as that intent is discovered 
from a just interpretation of the terms of 
the assignment? This is the true test. If 
thus carried into execution, it would hinder, 
delay, or defraud the creditors— this is con- 
sidered as the legal intent of the assignor. 
This is unlawful, and the act is therefore 
void, for it is this legal intent to which the 
law looks. It is no answer of this objection 
of a fraudulent intent that the law will not 



permit the debtor to carry his whole plan 
completely into effect; that the creditor may 
have another remedy, for which he is not 
indebted to the debtor but to the law. The 
law operates on the intent, and where the 
illegality of the intent is apparent on the 
face of the instrument, it declai'es the act 
void. 

This is the doctrine of that part of the 
opinion of the court in the case of Halsey v. 
Fairbanks, in which the question is exam- 
ined upon the general principles of law, in- 
dependent of the local usage of Massachu- 
setts. "I am aware that it may be said," 
and I am now repeating the words of the 
learned judge who pronounced the opinion, 
"that the property may be reached by a 
trustee process, so that it cannot be abso- 
lutely locked up from his creditors. But the 
question can never be whether a remedy 
exists for the creditor, but whether the debt- 
or has not endeavored fraudulently to delay 
or defeat them." In another paxt of the 
opinion, the court returns upon this doctrine, 
and announces it in the most distinct and 
forcible terms: "The question is not, I re- 
peat it, and cannot be, whether there may 
not be some remedy for the creditors to in- 
tercept the surplus, but whether the intent, 
apparent on the deed itself, be not to coerce 
them to a settlement by embarrassing or de- 
laying their remedy. Such an intent is of 
itself illegal." After the most careful ex- 
amination that I have been able to give to 
the subject, it appears to me that the doc- 
ti-ine of that case rests on a firm and solid 
foundation, and that the arguments of the 
court are conclusive. 

If this assignment, on a fair construction 
of its terms, is a conveyance made to delay 
or defraud the creditors, then only a defeas- 
ible title was gained by the assignees, liable 
to be vacated on a seizure by legal process 
by a dissenting creditor. Whatever, there- 
fore, was the title which they acquired in 
this vessel, it was not one which protected 
the property from the attachment of D. W^ 
Lord; and the assignees could give no bet- 
ter title than they received. It continued 
the property of Tobias Lord, to answer the 
demands of creditors not parties to the as- 
signment, and the sale on the execution 
conveyed a good title to the claimant. The 
libel is therefore dismissed with costs. 

NOTE. This case was carried by appeal to 
the circuit court, but was settled by the pari- 
ties before it came to a hearing. The right oi 
the admiralty to entertain jurisdiction over pos- 
sessory actions, that is, when the right of pos- 
session is in controversy, has never been ques- 
tioned. It has always been familiarly exercised 
by the high court of admiralty in England, and 
by all the admiralty courts of the "Dnited 
States, and it was said by Sir William Scott, in 
the case of The Aurora, 3 O. Rob. Adm. 136, 
that "formerly it was held, for a long time, and 
down to no very distant period, to be within the 
jurisdiction of this court to pronounce for the 
title of ships on questions of ownership," And 
even since the court of admiralty, to use the 
very significant language of that eminent judge, 
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"has been informed by the other courts" that 
this is a matter which belongs exclusively to 
them, when the question of ownership arises 
in a possessory action, and the possession has 
been gained by force or violence, or by fraud 
manifest on the face of the transaction, the 
court does not hesitate to pronounce on the title; 
but where a course of transactions involving 
fraud is objected to, the court declines entering on 
the question. And if it proceed at all originally 
on a question of title, it considers itself as 
bound to move within very narrow limits. The 
Pitt, 1 Hagg. Adm. 240. It is evident, from 
the language of Lord Stowell, that in declimng 
jurisdiction over the question of title, so far as 
he has declined it, he has bowed to the authori- 
ty of the common law courts, and not to their 
reasons. In the case of The Tilton [Case No. 
14,054], the jurisdiction of the court over peti- 
tory actions, in which the right of property is 
in controversy, as well as over possessory ac- 
tions, is vindicated by reasoning which appe^s 
to be entirely satisfactory. Indeed it is diJE- 
cult to see upon what just distinction it can be 
upheld in one case and denied in the other. The 
question of title will often arise in a suit for 
the possession, and when it does, why should not 
the court decide it; why should the title be liti- 
gated in one court, and the possession in an- 
other? The admuralty courts of the United 
States have not considered themselves as pre- 
cluded from pronouncing upon the question of 
ownership. The Tilton [supra]. 

But though the admiralty has jurisdiction to 
pronounce on the question of titie, grave doubts 
have been entertained whether it is bound or 
ought to take jurisdiction, when the question 
of title is involved and complicated with other 
matters that are not properly within the juris- 
diction of the court. It appears that in Eng- 
land the court holds itself competent, and will 
decide a question of ownership in some cases, 
but declines to take jurisdiction where the titie 
is involved in complicated transactions. It 
seems tiierefore to be a question to the discre- 
tion of the court whether it will pronounce upon 
the question of titie in a given case; that it has 
the authority and will exercise it when the 
question is presented in a proper case, but that 
it cannot be charged with a denial of justice 
if it declines to take cognizance of a case which 
it deems more fit to be litigated in another 
forum, and leaves the party to his remedy in 
the other courts. The courts of admiralty in 
this country do not confine themselves within 
so narrow limits as those to which the court of 
admiralty in England is restricted by the com- 
mon law courts, in entertaining jurisdiction over 
auestions of ownership. But still it is thought 
lat when a question of titie to a vessel is 
connected with other questions not of a mari- 
time nature, and not properly cognizable in the 
admiralty, that the court ought to decline the 
jurisdiction and leave the party to his remedy in 
the other courts. 
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WATBRBUBY et al. v. LAREDO et al. 

[3 Woods, 371.] 1 

Circuit Court, W. D. Texas. Nov. Term, 1879. 

Removal of Causes — AssiGSME>fT to Nonuesi- 

T>EST. 

Where a contract between citizens of the 
same state — even though the contract is neither 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



a promissory note, negotiable by the same mer- 
chant, nor a bill of exchange— has been assigned 
by one of the parties to the same to a citizen 
of another state, who has brought suit thereon 
in a court of the state of which the defendant is 
a citizen, the suit may be removed to the Unit- 
ed States circuit court of the proper district 
by virtue of the act of March 3, 1875 (18 Stat. 
470). 
[Cited in Rosenblatt v. Reliance Lumber Co., 
18 Fed. 707.] 

Prom the transcript of the record filed in this 
case, it appeared that the suit was brought iri 
the district court of Webb county, Texas, on 
October 10, 1878. The cause of action arose 
out of certain contracts alleged to have been 
made by and between Edmund J. Davis and 
the city of Laredo, by virtue of which the lat- 
ter, as was claimed, became indebted to the 
former. It further appeared that Davis was a 
citizen of the state of Texas, and that he had 
transferred and assigned to Waterbmy & Co., 
citizens of the state of New York, all his rights 
and interests, legal and equitable, growing out 
of said contracts. The defendants were all 
citizens of the state of Texas. At the October 
term, 1879, of said district court (which was 
the first term at which the suit could be tried), 
the plaintiffs filed their petition, alleging that 
they were citizens of the state of New York, 
and praying a removal of the case into the 
proper circuit court of the United States. On 
their giving the necessary bond, the district 
court of Webb county ordered the removal of 
the case to this court, and the record of the 
proeeedhigs of the state court was filed here on 
November 3, 1879. The defendants thereupon 
moved the United States circuit comt to re- 
mand the cause on the ground that this com-t 
had no jui-isdiction over it, resulting from the 
fact that the plaintiffs were assignees of a 
chose in action from Davis, who, being a citizen 
of Texas, could not himself have brought this 
suit in the drcuit court of the United States, 

Jacob Waelder, for the motion. 
Edmund J. Davis, contra. 

DUVAL, District Judge. This case has beea 
removed here under the provisions of the act 
of congress of March 3, 1875, entitied "An 
act to determine the jurisdiction of circuit 
courts of the United States, and to regulate the 
removal of causes from state coiuiis, and for 
other purposes." 18 Stat 470. Section 1 of 
the act of 1875 provides, among other things: 
"That the circuit courts of the United States 
shall have original cognizance, concurrent with 
the courts of the several states, of all suits of a 
civil nature at common law or in equity, where 
the matter in dispute exceeds, exclusive of 
costs, the sum or value of five hundred dollars, 
and ai'ising under the constitution or laws of 
the United States, or ti'eaties made, or which 
shall be made, under theh: authority, or in 
which the United States are plaintiffs or peti- 
tioners, or in which there shall be a contro- 
versy between citizens of different states," etc. 
The original cognizance, however, given by this 
section is subject to the followhig limitation: 
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"Nor shall any circuit or district court have 
cognisance of any suit founded on contract in 
favor of an assignee, unless a suit might have 
been prosecuted in such court to recover there- 
on if no assignment had been made, except in 
cases of promissory notes, negotiable by the 
law merchant, and bills of exchange." By sec- 
tion 11 of the judiciary act of 1789 (1 Stat 
73) the exception was confined to "foreign bills 
of exchange." That the indebtedness of the 
city of Laredo to Davis, growing out of the 
alleged contracts, is a chose in action, there is 
no doubt It is equally clear that Davis him- 
' self, being a citizen of the state of Texas, could 
not have sued the defendants, citizens of the 
same state, in the circuit court of the United 
States, nor could the plaintiffs, as his assignees, 
have done so. In either case the original juris- 
diction, or the power to take cognizance of 
such a suit, if commenced in the circuit com't, 
would have been wanting, under the limitation 
quoted above. But the question now is, wheth- 
er, if the case has been removed into this court, 
as provided for and allowed by the act of March 
3, 1875, the jurisdiction to hear and determine 
It does not attach? The case Bushnell v. Ken- 
nedy, decided by the supreme court of the 
United States In 1869 (9 WaU. [76 U. S.] 387), 
was one from which it appears that the cause 
of action was an indebtedness of Bushnell, a 
citizen of the state of Connecticut, to Mills & 
Frisby, who are citizens of Louisiana, and that 
it was a chose in action. Mills & Frisby as- 
signed all their claim to Kennedy & Co., also 
citizens of Louisiana, who sued Bushnell in the 
third district court of New Orleans, by whom 
the case was removed into the circuit court of 
the United States for the district of Louisiana. 
The circuit court remanded the ease to the 
state court, for want of jurisdiction. The su- 
preme court of the United States held that this 
was an error— that while the circuit court would 
not have had original cognizance of the case, 
had the suit been commenced therein, by rea- 
son of the limitation contained in the eleventh 
section of the judiciary act of 1787, that still, 
as Bushnell had the right, under the twelfth 
section of the same act (he being the defendant 
and a citizen of Connecticut), to remove the 
ease, this removal gave the circuit court juris- 
diction. The case of City of Lexington v. But- 
ler, 14 Wall. [SI U. S.] 282, was one of re- 
moval from a state court, under the provisions 
of the act of congress of 1867. But it fuUy rec- 
ognizes and sustains the principle established 
in the case of Bushnell v. Kennedy, supra. In 
fact, it directly refers to that case as removing 
all doubt upon the subject. Mr. Justice Clif- 
ford, in delivering the opinion of the court, says: 
"Suits may properly be removed from a state 
court, into the circuit comi:, in cases where the 
jurisdiction of the circuit court, if the suit had 
been originally commenced there, coidd not 
have been sustained, as the twelfth section of 
the judiciary act does not contahi any such re- 
striction as that in the eleventh section of the 
act defining the original jurisdiction of the cir- 
cuit courts." So, in like manner, the second 
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section of the act of 1875, supra, contains no' 
such restriction as is found in the first section. 
It provides that "in any suit of a civil nature,- 
at law or in equity, brought in any state court, 
where the matter in dispute exceeds, exclusive- 
of costs, the sum or value of ?500, and in which 
there shall be a controversy between citizens- 
of different states, either party may remove the 
same into the proper circuit court of the Unit- 
ed States." Judge Dillon, in a recent treatise- 
on "Removal of causes from state to federal* 
courts," says: "It shoidd be borne in mind 
that, in cases removed from the state courts,- 
the jm'isdiction of the circuit court is depend- 
ent upon the act under which the suit is re- 
moved, and not upon the legislation which con- 
fers jurisdiction upon that court in cases orig- 
inally brought therein; and therefore the re- 
strictions on the jurisdiction in the eleventh sec- 
tion of the judiciary act have no application tO' 
cases removed imder the twelfth section of that 
act." And so, I apprehend that the restrictions- 
on the jurisdiction of the circuit court contain- 
ed in the first section of the act of 1875, have- 
no application to cases removed imder the pro- 
visions of the second and third sections of the- 
same act See, also, Barclay v. Levee Commis- 
sioner [Case No. 977] ; Gaines v. Fuentes, 92 U^ 
S. 10. It seems to me that imder the decisions 
cited, this court has jurisdiction to hear and' 
determine the cause in question. The motion- 
to remand is refused. 
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■WATBRBURY v. MYBICK. 

CBIatehf. & H. 34.] i 

District Court S. D. New York. Feb. 6, 1828".- 

Recovery of SaiiVaqe— Action agaixst Co-Sai.- 

VOK— PUOCEEDING IN ReJI— MAKITIMB CON- 
TRACT — Admiralty Jdrisdiction, 

1. An action will lie in rem, to recover a 
salvage comi)ensation against the proceeds of 
salved property converted into specie, provided 
the same action would lie against the property 
itself. 

[Cited in Studley v. Baker, Case No. 13,559.]^ 

2. The owner of a vessel which is employed' 
in a salvage service may recover compensation- 
for such employment out of the salved property, 
either as a co-salvor, by uniting with the officers- 
and crew of the' salving vessel in the suit, or by 
bringing it himself in his own right, in case they 
refuse or neglect to join. 

3. An action in personam will lie by one sal- 
vor against a co-salvor, to recover a proportion- 
ate share of the salvage compensation, when 
the whole is received by the latter, and he with- 
holds the share of the former. 

[Cited in Gates v. Johnson, Case No. 5,268; 
McConnochie v. Kerr, 9 Fed. 51; McM-uUin 
V. Blackburn, 59 Fed. 178.] 

4. An action in rem will not lie against mon- 
ey earned by a ship-master and supercargo as a 
salvor, whilst in the general employ of the 
libellant as owner of the vessel and cargo. 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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5. The owner of a salving vessel is admitted 
to share in the salvage reward solely on the 
ground of the risk and damage to which his 
property is or may be subjected, and conse- 
-quently he can come in as a co-salvor only 
where his vessel has been the direct means of 
rendering the service for which salvage is 
awarded. 

6. Where a ship-master did not use the ves- 
sel of the libellant, but pledged funds belonging 
to the libellant and others to procure another 
vessel in which the salvage service was effect- 
•ed: Kdd, that the libellant could not proceed in 
rem against the salvage money as a co-salvor. 

7. Where, in an action in rem by an owner of 
a vessel, to recover a share of the salvage mon- 
■ey earned by the master in saving a cargo of a 
wrecked vessel, it appeared that the cargo was 
saved, not from the vessel wrecked, but from 
an island on which it had been landed by her 
passengers, and that the Salvage was not award- 
ed by a competent court, and there was no evi- 
dence to show the principles or rates on which 
it was adjusted: Rdd, that the libellant was 
not entitled to proceed in rem as a co-salvor. 

8. Where a master was instructed, in his home 
port, to sell a cargo at the port of destination 
according to his judgment, and he landed the 
cargo there and proceeded to dispose of it on 
shore: Held, that this was not a maritime con- 
tract cognizable in an admiralty court. 

[Cited in Peck v. Laughlin, Case No. 10,890.] 

9. Where a master, so employed, abandoned 
the sale of the cargo in order to effect a salvage 
service in a vessel procured by pledging the pro- 
ceeds of the cargo: Edd, that this was a breach 
■of contract, for which no action lay in a court 
of admiralty. 

[Cited in Cunningham v. Hall, Case No. 3,- 
481.3 

This was a libel both in rem and in per- 
sonam. It alleged that the schooner Abi- 
gail, of -whicli the libellant was sole owner, 
sailed from New-York on the 5th of Decem- 
ber, 1826, bound for Tuxpan, in Mexico, 
with a cargo of goods on board, belonging 
in part to the libellant [Ebenezer Water- 
bury] and in part to others, and arrived 
there in the latter part of the same month; 
that the respondent [James Myrick] was 
master of the Abigail, and also consignee of 
ber entire cargo, part of which was there 
disposed of for ^3,800; that soon after the 
arrival of the schooner at Tuxpan, and be- 
fore the cargo was all sold, news w^as i^e- 
•eeived there of the wreck of the brig Greek, 
with a valuable cargo on board, in the Mex- 
ican seas; that the respondent thereupon, 
•abandoning the schooner to the care of the 
mate alone, and suspending the prosecution 
-of the affairs of his vessel and cargo, pro- 
-ceeded upon a salvage expedition with her 
•crew, having procured a small vessel for 
that purpose by pledging the funds of the li- 
"bellant; that, with the vessel so procured, 
and by the aid of the crew of the libellant's 
schooner, and during the suspension of the 
libellant's affairs, the respondent succeeded 
in saving a part of the cargo of the Greek, 
to the value of $13,000, and in delivering 
the same at Vera Cruz, subject to his claim 
thereon for salvage, which was afterwards 
awarded, to the amount of 56 per cent., or 
$7,312, the greater part of which was re- 



ceived by the respondent; that, by reason 
of the respondent's delay and neglect, the 
Abigail became unseaworthy, and her value, 
namely, $1,500, was lost, or nearly so, to 
the libellant; and that the 'respondent, in 
April, 1827, had shipped to New-York a bag 
of dollars, and afterwards the further sum 
of $1,800, parts of the said salvage by him 
received. The libel prayed that the said 
moneys might be seized and the claimants 
thereof be cited to appear, and that the re- 
spondent might be arrested and held to an- 
swer, and that" the claim of the libellant 
might be satisfied out of the salvage moneys* 
and otherwise. 

The answer of the respondent alleged that 
previous to sailing he received a letter of in- 
slxuctions from the agent of the libellant, 
which was signed also by the libellant him- 
self, authorizing him to sell the cargo of the 
Abigail at Tuxpan, but leaving the manage- 
u;ent of the affair to his judgment, with di- 
rections to acquaint himself with the trade, 
prospects, &c., of Tuxpan, and further au- 
thorizing him to sell the schooner, should a 
suitable opportunity occm*, and also request- 
ing him to make some exertions to disp6se 
of her. The answer further alleged that 
other parties besides the libellant consigned 
goods by the Abigail to tie respondent, 
which other consignors, it was claimed, 
ought to be made parties to the suit; that 
the respondent, not being able to dispose of 
the cargo at public sale, deemed it most for 
the interest of all concerned to selUt at re- 
tail, and accordingly hired a store and pro- 
ceeded so to do; but that, before the cargo 
was sold, information was received at Tux- 
pan of the wreck of the Greek, with passen- 
gers on board, at the Triangle Islands, In 
the Mexican seas, from the mate of that 
vessel, who had been despatched, with one 
of the crew and a passenger, to procure re- 
lief, and who applied to the respondent for 
that purpose; that the respondent endeavor- 
ed to procure relief from the commandant of 
Tuxpan, but without success, and thereupon 
hired a small schooner of sixteen tons, and 
deposited with the alcalde of Tuxpan, as se- 
curity, $1,000, belonging in part to the libel- 
lant, in part to the other consignors, and a 
considerable part to himself on account of 
commissions and services; that he left the 
Abigail in charge of the mate and two men, 
and the store in charge of a Spanish clerk, 
by whom the residue of the cargo was sold ; 
that he did not take with him any of the 
crew of the Abigail, with the exception of 
one boy, and did not go upon a salvage ex- 
pedition, or with any other intention than 
that of saving the lives of those on board the 
Greek; that, on the 22d of February, he 
came in sight of the Greek, and discovered 
that her passengers were landed upon an' 
island two or three miles from th6 reef 
where the brig lay, the master and crew 
having escaped in the long-boat; that he 
took from the island these passengers, with 
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their provisions and a small portion of the 
cargo Tvhich could be conveniently carried, 
and, vrithont making an attempt to approach 
the trig herself, started the same day to re- 
turn to Tuxpan; that he was driven by 
contrary winds to Vera Cruz, and there re- 
ported himself to the American consul, and 
preferred a claim for salvage, ana that 56 
per cent, of the value of the cargo was 
awarded to him by referees, to whom the 
matter was referred by a competent court; 
that the cargo saved from the Greek amount- 
ed to §13,333, but that the salvage moneys 
received, after deducting expenses, amount- 
ed to §5,065 97 only; that of this sum $2,- 
171 50 were awarded to the owner of the 
salving vessel; that the cost of repairs, and 
other expenses and losses, as set forth in a 
schedule annexed to the answer, reduced the 
amount of salvage received by the respond- 
ent to $1,791 12; that, on his return to Tus- 
pan, he found the Abigail unseaworthy, and 
in a leaky condition, as she had been during 
the voyage, and her bottom worm-eaten, as 
he believed, and that she soon after sunk in 
consequence; that thereupon he caused her 
to be surveyed by the commandant of the 
port and others, by whom she was pronoun- 
ced unseaworthy; that he afterwards caus- 
ed her to be surveyed a second time by other 
parties, one of whom was a carpenter, and 
they reported that she could not be repaired 
for a sum less than her value, whereupon 
he caused her to be sold at auction for $500; 
and that there existed in Tuxpau no tribunal 
to which resort could be had to procure a 
more formal condemnation. 

The letter of instructions to the respondent, 
referred to in the answer, was given in evi- 
dence, and also a paper purporting to be a copy 
of an authentic document, to the eCEeet that 
Captain James Mjrlck had appeared before 
the second constitutional magistrate of Vera 
Omz, and demanded salvage for saving part of 
the cargo of the brig Greek, and that, there 
behig no law in that country relating to sal- 
vage, two arbitrators were appointed, who re- 
ported one in favor of 50 per cent,, and the 
other of from 50 to 60 per cent., and that there- 
upon the magistrate above-named granted 56 
per cent, to which the arbitrators and all par- 
ties agreed, and t^at the paper was accordingly 
signed by the magistrate and "all the parties. 
All the other Important facts are stated in the 
opinion of the court. 

Daniel Lord, Jr., for libellant 

I. The respondent was the servant of the 
libellant, being employed not only as ship- 
master, but as general servant for the entire 
adventure, and the libellant, as his master, 
was entitled to all his time and services, and 
therefore to his present earnings, namely, the 
specie arrested in this action. Hart v. Ald- 
ridge, Cowp. 54; Bloke v. Lanyon, 6 Term B. 
221; Co. Litt 117a, Harg. note. By bringing 
a suit for the thing earned, the libellant waiv- 



ed the tort, and assented to the service, so that 
it became a service rendered by his servant, 
with his assent, and without any waiver of his. 
right to the earnings. Lightly v. Glouston, 1 
Taunt. 112. In regard to the case of Mason v. 
The Blaireau, 2 Cranch [6 TJ. S.] 240, where 
the apprentice's share of a salvage remunera- 
tion was decreed to himself alone, it is to be- 
observed, 1st. That the ship-owners were com- 
pensated out of the earnings of the apprentice; 
2dly. That the exposure was of life, and not 
merely a rendering of services; 3dly. That th& 
master is spoken of as having been aheady 
sufficiently compensated. 

n. The libellant, if not entitled to all the 
specie, as master of the respondent, was at 
least entitled to a part as a co-salvor. The- 
grounds on which ship-owners receive a share- 
of salvage are, 1st. The risk to which their- 
property is exposed; 2dly, Motives of public- 
policy, that they may permit their masters to. 
render salvage services; and, 3dly. Because 
their property is the instrumentality by which, 
the salvage is effected. The Haase, 1 O. Rob. 
Adm. 286; The Amor Parentum, Id. 303; The- 
San Bernardo, Id. 178; Taylor v. The Gato 
[Case No. 13,786]; The Mary Ford, 3 Dall. [3. 
U. S.] 188; Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 240. (1) In this case the property 
of the libellant was risked, and his funds were- 
pledged. The privity between the respondent 
and the libellant was closer than that between 
the respondent and the other consignors, and, 
the funds should be presumed to be the libel- 
lant's rather than theirs. Kemp v. Ooughtry,, 
11 Johns, 107. The respondent himself had no- 
interest in the funds, because the sales were 
not completed and his commissions were not 
earned. And other property of the libellant 
was risked, namely, the Abigail herself, she- 
having been left in -the care of others, in viola- 
tion of the trust reposed in the respondent, and^ 
having been lost in consequence of such neg- 
lect Moreover, other interests of Ctie libel- 
lant were jeopardized, the custody and sale of* 
the cargo having been entrusted to strangers, 
and no attempt having been made to explore 
the market and resources of Tuspan, or to sell, 
the Abigail, according to the letter of instruc- 
tions. (2) A liberal allowance should be made 
to the libellant on principles of public policy, 
that ship-owners may be induced to throw no 
obstades in the way of their masters engagmg, 
in such enterprises. (3) The salving vessel 
could not have been procured at Tuxpan with- 
out the pledge of the libellant's funds, so that 
they were the instrumentality by which the 
salvage was effected. All the grounds upon, 
which salvage is granted to owners of vessels 
exist in this case to entitle- the IJbeHant to sal- 
vage. 

m. The question is one of distribution of 
salvage earned by the respondent at sea, in his 
capacity of ship-master; and salvage and its 
incidents are exclusively of admiralty jurisdic- 
tion. The Cato [supra]; Brevoor v. The Fair 
American [Case No» 1,847]; Bond v. The Cora 
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:iTd. 1,620, 1,621]; Mahoon v. The Glocester 
[Id. 8,9703; Howe v. The Brig [Id. 12,093]. 

IV. The other consignors were mere freight- 
ers, and should not he made parties unless 
Tthey see fit to appear and intervene. 

V. The award of salvage at Vera Cruz can- 
not he regarded by the court. At all events, 
that award cannot affect the rights of the 
libellant as a co-salvor, but is only good as 
against the former 'owner of the property 
saved. 

Theodore Sedgwick, for claimant and re- 
spondent. 

BETTS, District Judge. The competency 
of this court, as a court of admiralty, to en- 
tertain this action, wiU not be made a point 
of decision, although that question was 
largely discussed by counsel on the hearing. 
It is not a point specifically in issue, no ex- 
ception having been talien by the pleadings 
.to the jurisdiction of the court, and the case 
not being one of sufficient doubt to induce 
the court to hesitate in taking jurisdiction 
in the matter. 

In disposing of the case, I shall assume, 
.(1) That the action in rem will lie by the 
-owner of the Adelaide against the specie at- 
tached, provided it would lie against the 
merchandise saved from the cargo of the 
brig Greek. (2) That the owner of a vessel 
which is employed in a salvage service may 
^recover compensation for such employment, 
as a co-salvor, out of the salved property, 
either by uniting with the officers and crew 
-of the salving vessel in the suit, or by bring- 
ing it himself in his own right, in case they 
refuse or neglect to join. (3) That an action 
in personam wiU lie by one salvor against a 
-co-salvor, to recover a proportionate share 
-of the salvage compensation, when the whole 
is received by the latter, and he withholds 
-the share of the former. The remaining 
points which demand consideration relate, 
first, to the action in rem, and, secondly, to 
^e action in personam. 

(1) Does the libellant make out a salvage 
interest belonging to him in the specie at- 
tached in this action? It is only in the ca- 
pacity of co-salvor that he can proceed 
iigainst this specie. To support an action in 
rem the libellant must show a proprietary 
Interest in the money itself, as the produce 
of or substitute for property belonging to 
him. The action cannot be maintained on 
the ground that the relation of master and 
.■servant subsisted between the parties. It is 
true the libellant has sustained an injury by 
the conduct of the respondent, who was both 
master of the vessel and consignee of her 
■cargo, of which the libellant was also part 
owner. The nature of the transaction be- 
tween the parties required of the respondent 
strict attention and fidelity in the sale of the 
•cargo, the business being entrusted to his 
personal judgment and discretion. Yet, dur- 
ing the time he was bound to render all his 



services to the libellant and to the other 
consignors, he withdrew himself from that 
service, and earned ?1,800 in a different em- 
ployment. However praiseworthy his mo- 
tive may have been, if his object was to 
rescue lives or property in peril, he cannot 
justify himself by that motive in abandoning 
his trust, and devoting his personal services 
and the money of the libellant to an expedi- 
tion resulting in his own profit. This aban- 
donment of his trust, does not, however, 
give the libellant authority to proceed 
against the moneys attached. In the first 
place, the money was obtained by the re- 
spondent on his claim for services as a 
salvor. These services are personal and haz- 
ardous, and are compensated upon other con- 
siderations than those of time and labor be- 
stowed in rendering them, though these are 
important elements in fixing the amount. 
Even if the libellant could show a right to 
the proceeds of the ordinary services of the 
respondent, outside of his duty^ as master, 
he could not claim the extraordinary rewards 
which the respondent might receive for mer- 
itorious acts of bravery or charity. This was 
the principle of the case of Mason v. The 
Blaireau, 2 Craneh [6 U. S.] 240, 262, 270, 
where it was held that a master of a ship 
could not claim the salvage money which 
his apprentice had earned, but that it be- 
longed to the apprentice himself, notwith- 
standing the right of his master to his time 
and ordinary earnings. Besides, the right of 
the libellant to the personal services of the 
respondent must be measured pj the con- 
tract, direct, or implied, between them, and 
that cannot be consti-ued to give him a 
right to specific moneys gained by the re- 
spondent otherwise thatf in his capacity of 
master of the schooner and consignee of her 
cargo. Nor could the libellant attach sucjj 
earnings by admiralty process, upon an equi- 
table claim to participate in them, without 
showing a legal titie in himself to those pro- 
ceeds. Accordingly, if the contract is vio- 
lated, the redress of the libellant is by action 
for damages for the breach; or, if he may 
waive the tort, and regard the abstraction of 
his funds as money had and received by the 
respondent, or borrowed by him, he can have 
no higher remedy for such right than the 
ordinaiy action at law to recover it back, 
and in neither ease has he a privilege to ar- 
rest the money and hold that answerable in 
kind. 

The libellant, then, can proceed in rem 
only by making out a salvage interest in 
the specie attached. The salvage interest 
claimed by him is not acquired in the ordi- 
nary way, by the use of his vessel in the 
enterprise, and in aid of the salvage service 
rendered by the master and by the men in 
his employment. The libellant's vessel was 
left in port, and the respondent obtained one 
belonging in Tuxpan, in which the adventure 
was carried out. He used for this purpose 
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§1,000, which belonged in part to the libel- 
lant, but not wholly, for it was the proceeds, 
but in what proportions is not shown, of the 
outward cargo shipped by' various owners, 
and entrusted to the master to sell. 

The maritime law empowers a master to 
employ, in a salvage service, a vessel under 
his command, and to put at hazard the in- 
terests of her owner; and it is for this rea- 
son only, that, upon considerations of gen- 
eral policy, the owner is indemnified for the 
risk to which his property is exposed, by 
being, as it were, novated as co-salvor. The 
owner's claim to participate in the salvage 
reward rests always upon the risic and dam- 
age to which his property is or may be ex- 
posed, and on no other groimd. Mason v. The 
Blaireau, 2 Oranch [6 U. SJ 240, 242; The 
Mary Ford, 3 Dall. [3 TJ. S.] 188; Bond v. 
The Cora [Case No, 1,621]. But, in this case, 
the respondent was not, as master of the 
brig, authorized by the maritime law to de- 
vote the funds in his hands to these objects. 
It was a wrongful disposition of the money 
by the respondent, and' does not import a 
voluntary contribution of it by the libellant; 
and, if the libellant may waivJi the tort, the 
H'oney so used would not constitute the libel- 
lant a co-salvor. To this it may be added, 
that the funds so employed were not com- 
mitted to tlie respondent for the uses of the 
voyage, but-came into his hands abroad, as 
<;onsignee of the cargo. Strictly speaking, 
salvage is the reward of those who engage 
in the salvage service, and is participated 
in only by Jhose who actually effect the res- 
cue. The San Bernardo, 1 0. Rob. Adm. 178. 
The owner of the vessel is admitted to par- 
ticipate in the reward by courts of admi- 
ralty, upon equitable considerations, both 
that the vessel is usually an efficient instru- 
pient in the service, and because of the risk 
to which their property may be thus sub- 
jected. But the principle on which others 
than actual salvors are permitted to share in 
the salvage reward stops there. The libel- 
lant could not have sustained an action, as 
A salvor, against the merchandise saved from 
the brig Greek, and therefore he cannot, in 
that capacity, proceed against this specie. 

These are impediments to an action in rem, 
which are not removed by any recognised prin- 
^ple of maritime law- The libellant claims, 
however, that though his vessel was not em- 
ployed by the respondent in earning the sal- 
vage reward, yet his money was employed to 
procure another vessel for that purpose, and 
tlmt the money may therefore be regarded as 
the salving instrument If it be an admissible 
principle in the law of salvage that the owner 
•of a vessel may come in with a claim for a 
proportion of the reward earned by his master 
In a salvage service, upon the ground that the 
master was enabled to render the service by 
Ajsing the owner's money, though the owner's 
vessel was not employed, still, in this case, 
there is the further objection that it does not 



appear that the respondent acted in his charac- 
ter of master of -the Adelaide. On the con- 
trary, his representative capacity, i£ any, was 
that of consignee and agent of all the shippers 
of the cargo; and accordingly the libeUant fails 
to estabhsh the important element in a salvage 
claim, to wit, that the money arrested is the 
earnings made by his property employed for 
the service by the respondent, whilst acting as 
his master. Besides, in this case, there is no 
certain salvage reward proved to have been 
received by the respondent. The cargo of the 
Greek was not rescued at sea, nor taken from 
the ship in a perishing condition. It was 
found landed on one of the Triangle Islands, 
and was removed from that place by the re- 
spondent to Vera Cruz. I lay out of view 
what purports to be the order of the second 
constitutional magistrate of Vera Cruz. That 
order is accompanied by no evidence of the 
competency of the magistrata to exercise ad- 
miralty powers, or that a suit was instituted, 
or any judicial proceeding had in the case. 
Cheriot v. Foussat, 3 Bin. 220, 250; Robinson 
V. Jones, 8 Mass. 536. The paper can be re- 
garded, if evidence at all, as no more than an 
adjustment, assented to by the -parties named 
therein; and the case stands as if the compen- 
satioi; had been paid by agreement, without 
the interposition of any judicial authority. 
There is, accordingly, no record evidence that 
the respondent is in possession of moneys le- 
gally awarded to him as salvage, so that a co- 
salvor could make common title to share in 
them. The respondent came into possession 
of the money, not by the decree of a maritime 
court for a salvage service, but by a private 
arbitrament, and his compensation must be con- 
sidered as awarded in part for the relief afford- 
ed the company of the Greek, but no means 
are furnished in the proofs for judging to what 
degree. If the pleadings in the case were such 
as to permit the trial of the \iuestions of sal- 
vage and of the amount of compensation due 
to the respondent, aU the meritorious parties 
are not before the court, nor is there evidence 
to justify the court in presuming that the serv- 
ices rendered +o the property brought to Vera 
Cruz by the respondent merited a reward of 
$1,800. Considering the question of salvage 
compensation as an open one in the case, the 
com't is not enabled to say whether five hun- 
dred dollars, or even one hundred dollars, would 
not be an adequate reward for all that was 
done for the betefit of the property out of 
which this sum of money was detained, much 
less to pronounce that sum to be a fixed amount 
of which the libellant may demand a share 
'm proportion to the amount of his money and 
the value of the time of his captain employed 
in obtaining it. 

Again, there is ground upon which to raise a 
more serious objection to any right to salvage 
in this ease. The pleadings are not framed 
on either side to meet it, nor has the testimony 
put the court in possession of facts enabling 
it to pass understandingly upon the pohit as 



WATERBURY (Case No. 17,258) 



[29 Fed. Gas. page 384J 



to whether the property brought hy the re- 
spondent from the island to Vera Cruz was 
legally subject to a salvage charge. I have 
already stated that no evidence is furnished 
that it was declared to be so by a maritime 
tribunal. The libellant can make no color of 
title to this specie as a co- salvor, without satis- 
factory proofs that It is salvage money, and as 
such subject to his equitable lien. It would be 
a question for decision, whether the cargo 
brought into Vera Cruz could be proceeded 
against and condemned by a maritime court 
for a salvage compensation. It had been res- 
cued from the ^wrecked vessel, and carried 
ashore by the passengers, without the respond- 
ent's aid or participation; and, if it was sub- 
ject to a salvage charge, that prima facie would 
attach to it in favor of those who rescued it 
from the sea, and not in favor of those who 
merely transported it afterwards to a proper 
place for sale. 

In my opinion, either of the views above sug- 
gested is sufficient to free this money from lia- 
bility to arrest by the libellant in the present 
action, and I therefore decide that he has not 
shown himself entitled to proceed in rem 
against it. 

There is a stronger show of right to sus- 
tain this action in personam agaiast the re- 
spendent, on the ground that he abandoned 
wrongfully the vessel and business entrusted to 
him by the libellant and others, and went up- 
on a sea expedition, out of which he realized 
large profits. There is an impressive equity 
in the demand of the libellant, that the re- 
spondent should not be allowed to desert his 
trust to secure a personal advantage, without 
being made to respond for the damages caused 
thereby; and there is force in the ai-gument 
that he violated a maritime contract, and com- 
mitted a maritime tort, by his abandonment of 
the vessel and of his command. I have been 
disposed to think- that this court was the prop- 
er forum hi which to seek a remedy for the 
wrongful act, and that the contract entered 
into by the respondent was of a maritime char- 
acter. I am in no way disposed to submit to 
the narrow doctrines of the English courts of 
law, which fi:s: at this day the boundaries of 
admiralty jurisdiction. I shall always en- 
deavor to uphold that jurisdiction in the meas- 
ure which is allotted to it by the constitution 
and laws of the federal gcvvemment, and to 
sustain the action of this court up to the limits 
I'ecognised by our own national policy and 
laws. 

The engagement entered into by the respond- 
ent to superintend the sale of the cargo on 
shore at Tuxpan comes within the actual claim 
of jurisdiction for comis of admiralty made by 
the civil lawyers, Zoueh and Godolphin, and in 
the ancient sea laws. Judge Winchester se- 
lects out of the long enumeration by Zouch of 
subjects of admiralty jurisdiction, the follow- 
ing: "Whatever is of a maritime nature, either 
by way of navigation upon the seas, or negotia- 
tion at or beyond the sea, in the way of marine 



trade or commerce." Stevens v. The Sandwich 
[Case No. 13,409]. Yet, I do not feel satisfied that 
the employment in question, whether regard- 
ed as resting upon -contract or uponabandonment 
admitted to be a wTongful neglect of duty, was 
of a quality to afford foundation for an action in 
an admu-alty court. It is a fundamental prin- 
ciple touxdiing the powers of those courts, that 
the subject matter offered to their cognizance 
must be of a maritime character, in order to 
their exercise of jm-isdiction over a case or a 
cause of action not arising upon the high seas. 
De Lovio v. Boit pd. 3,776]; Plummer v. Webb 
[Id. 11,233]; The Maiy, [Id. 9,1S7]. And, in 
the present case, the libel must make a case 
resting upon a contract of the respondent hav- 
ing relation to his acts and undertakings as 
master of the schooner, or to services at sea 
outside of his duties as such master, or to 
some tortious act prejudicial to the libellant 
conamitted by him at sea. 

The allegation of the libel that the respond- 
ent abandoned the Adelaide, and went upon a 
salvage expedition, taking with him part of 
her crew, if sufficient to bring the case within 
the jm-isdiction of this com:t, either as a wrong- 
ful act iQ respect to the vessel, or a breach of 
his obligation to her owner, is not supported 
by the proofs. The letter of instructions from 
the ship's husband, approved by the libellant, 
clothed the respondent with a large disa'etion 
in conducting the voyage, in respect to both the 
vessel 'and her cargo. He was intrusted with 
almost an absolute discretion, as to the latter, 
to make sale of it in the manner most ad- 
vantageous, in his judgment, to the owners. 
He was also charged, rather emphatically, to 
sell the vessel if practicable. This broad dis- 
cretion was granted him, because the shippers 
were ignorant of the population, wants or re- 
sources of the port of destination. la the execu- 
tion of these powers, the respondent landed the 
cargo at Tuxpan, hired a store, and undertook 
to dispose of the cargo on land himself, by 
wholesale and retail. Whilst so engaged hi the 
town, he left that employment, and entered 
upon the adventure in question. The respond- 
ent, then, was away from the schooner, acting 
as storekeeper and salesman, on shore, by the 
authority of the libellant. In my opinion, the 
breach of this duty and of his implied contract 
to devote hhnself wholly to the service and in- 
terests of the owners of the cai'go, supplies no 
cause of action in this court. The conti-aet to 
become consignee and salesman of the cargo is 
not maritime in its character. It was purely an 
engagement on land, to be executed on land. 
His duty and responsibility under it are not to 
be distinguished from what would have been 
those of a resident merchant of Tuxpan who 
had been made consignee of the cargo. A con- 
signee who takes his appointment at the port 
of departure, and carries it with the goods 
across the ocean to the port of desthiation, is 
under no more of a maritime contract in respect 
to the consignment than if he were appointed 
in the place of sale. The engagement to sell a 
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cargo at the port of destination is of like na- 
ture Tvith a contract to purchase one at the 
place of departure, and that manifestly is not 
now recognised in law as pertainmg to admi- 
ralty cognizance. A contract between consignor 
and consignee is no more a subject of maritime 
jurisdiction' in favor of the former than of the 
latter. The remedy of both parties lies in a court 
of common law. To that ti'ibimal the libellant 
would have been obliged to resoil for redress, 
had the same cause of action arisen against a 
resident merchant of Tuxpan, or even agamst 
a supercargo sent with the goods, with power 
to sell them in Mexico. 

Then, as to the supposed tortious conduct of 
the respondent hi abandoning the Adelaide and 
taking with him a part of her crew, it is to be 
borne in mind that tliere is no satisfactory evi- 
dence that his being away from the vessel was 
a dereliction of duty or a breach of his Implied 
obligation as master. His absence was not 
only permitted but enjoined upon him by his 
instructions, if he considered it best for the in-" 
terest of the shippers of the cargo. To make 
it a breach of duty, or a tort, to employ two 
of the men away from the vessel for his pri- 
vate "profit, it should appear that the schooner 
was prejudiced by the act, or that some inter- 
est of the libellant was neglected, to his dam- 
age. But it is not proved- that the loss or de- 
terioration of the schooner was owhig to any 
act or omission of the respondent. If any dam- 
age is to be implied, it would be merely nomi- 
nal, because the vessel must necessarily have 
remained hi port until her cargo was disposed 
of, and, from the evidence which has been put 
in, though impa-fect, it would appear that the 
state of the winds and the draught of water at 
the bar of the harbor would have prevented 
her going to sea during the time hei* master 
was absent. Thei-e is no positive evidence as 
to the condition of the vessel, but, from her 
shaiing so suddenly in consequence of the in- 
jury to her bottom by worms, it is to be in- 
ferred that she was not seaworthy. The ulti- 
mate loss is verj' probably attributable to the 
course talcen by the master to make sale of the 
cargo. But whatever error of judgment he 
may have committed, there was in that no vio- 
lation of his duty or of any contract. Nor, for 
the reasons above stated, would the tailing the 
t^vo boys from the vessel, in the manner and 
at the time it was done by the respondent, af- 
ford any cause of action against hhn because 
of any actual injury to the libellant. 

Upon the whole case, I do not thuik that the 
libellant is entitled to maintain his action hi this 
court. The action in personam, however, bears 
so much more the aspect of one belonging to a 
maritime court than the one in rem^ that if .the 
suit were brought against the respondent alone, 
I should hesitate to impose costs on the libe- 
lant. But, as he has made the gravamen of his 
action the right to maintam it in rem against 
the. specie, and has failed on the merits in 
that, I think the decree must follow the usual 
course, and carry costs to the successful paity. 
Libel dismissed, with costs. 
29FKD.OAS. — 25 
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WATERBURY BRASS CO. v. MILLER 
et al. 

[9 Blatehf. 77; 5 Fish. Pat. Gas. 48; Merw. 
Pat. Inv. 106.] i 

Circuit Court, D. Connecticut. Sept 19, 1871. 

Infkinoement of Patent— Kettle Making Ma- 
CniSE — Specifjcatioss axd Claim. 

1. The two re-issued letters patent granted to 
the Waterbury Brass Company, May .24th, 
1870, as assignees of Hiram W. Hayden, the in- 
ventor, one for an "improvement in machine 
for making kettles," and the other for an "im- 
provement in brass kettles," are valid. 

2. The first named patent is for a machine, 
and the other patent is for the product of the 
process wrought by such machine, the machine 
and the process being described in the same 
terms in each. 

3. The plaintiffs machine consisted of an en- 
gine lathe, a form, a clamp and other devices, 
and an adjustable tool-carriage, sustaining aim 
guiding a " burnishing or spinning tool in a defi- 
nite, prescribed path, pressing the tool against 
the disk of metal operated upon, the tool car- 
riage being moved by a screw connected by a 
gear wheel with the power moving the lathe. 
The defendant's machine was, in substance, in 
all respects, like the plaintifE's, except that the 
tool-carriage was moved by- a rod connected with 
a cam acted on by a gear wheel actuated 
through a crank by the hand of a workman: 
Held, that this was not an essential difference. 

[Cited in Kirby v. Dodge & Stevenson 
Alauuf g Co., Case No. 7,838; Westingliouse . 
V. New York Air-Brake Co., 59 Fed. 598.] 

4. The words, "substantially as described and 
shown," in the claim of the patent, held to_ re- 
late only to material features of tiie combina- 
tion specified, to be ascertained by considering 
the purpose of the machine, and what are^ the 
elements of the combination which constitute 
its distinctive character, and are efEective in 
producing the peculiar result for Tyhich the con- 
trivance is made. 

5. Where the specification of a patent for a 
product fully describes the machine, and the 
process by which the product is produced, such 
patent may he good, even though the same speci- 
fication, annexed to a patent for the machine, 
may not fully secure the patentee against the 
use of his actual invention, because of a_ defect 
in the claim of the latter patent. — - 

2 [Final hearing oil pleadings and proofs. 
Suit brought [against Edward Miller & Co. 
and Edward Miller] upon letters patent for 
"improvement in machine for making brass 
kettles," granted to Hiram W. Hayden, De- 
cember 16, 1851; extended for seven ye.ars, 
from December 16, 1865; reissued February 
13, 1866; and reissued again, in two divi- 
sions, May 24, 1870— one for an "improve- 
ment in machine for making brass kettles," 
and the other for an "improvement in brass 
kettles." A former trial under the original 
patent wiU be found in the report of Water- 
bury Brass Co. v. New York & B. Brass Co. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and hy Samuel S. Fisher, Esq., and' 
here compiled and reprinted by permission. The- 
syllabus and opinion are from 9 Blatchf, 77, 
and the statement is from 5 Fish. Pat. Cas., 
48. Merw. Pat. Inv. 106, contains only a par- 
tial report] ■ 

2 [From 5 Fish. Pat. Cas. 48.] 



WATERBURY {.Case No. 17,254) 

[Case No. 17,256]. A 'description of the in- 
vention, together -nith the claim? in contro- 
versy, TTili be found in the opinion of the 
court. 




[The above engraving represents a plan or 
top view of the Hayden machine. E is a 
kettle blank, partially formed, arranged up- 
on a form, supported by a mandrel, and held 
in position by a spindle, f. Form is given 
to the blank by a burnishing tool, so ar- 
ranged as to follow a px-eseribed path, cor- 
responding to the side of the former. This 
tool is connected by a system of shafting 
and gearing to the mandrel, which carries 
the former so that the movement of the tool 
is automatic. 




[This engraving represents a portion of the 
Japy machine, showing a former. A, re- 
volving upon a mandrel; a burnishing tool, 
f, provided with gearing, whereby it is com- 
pelled to move in a prescribed path. Motion 
is given to this tool by the hand of the 
operator, by means of a crank, and it is not 
automatically coupled to the mandrel. In 
this respect, the defendants' machine also 
differed from that of Hayden.] 2 
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E. W. Stoughton and 0. M. Keller, for 
complainants. 

J. S. Beach, B. F. Thm-ston, and S. S. Fish- 
er, for defendants. 

WOODRUFF, Circuit Judge. The bill of 
complaint herein is filed to restrain the de- 
fendants from infringing two re-issued pat- 
ents granted to the complainant as assignee 
of Hiram W. Hayden— one for an "improve- 
ment in machine for making kettles," the 
other for an "improvement in brass kettles" 
—and for an account of the gains and profits 
hitherto made by the defendants by their al- 
leged infringements. The defence contained 
in the answer of the defendants, and relied 
upon on the trial, consists in a denial that 
Hayden was the first inventor of the pat- 
ented machine, or the kettie produced there- 
by, and, second, a denial that the defend- 
ants have infringed the patents. 

It is not necessary to state the history of 
the complainant's patents, further than to 
say, that, on the 16th of December, 1851, let- 
ters patent were issued to Hayden for what 
he claims to have invented, which were aft- 
erwards extended for seven years, and sub- 
sequent surrenders and re-issues were made, 
upon the last of which the re-issued patents 
were granted to his assignee, on the 24th of ' 
May, 1870, which are relied upon in this 
suit. 

The re-issued patent for an "improvement 
in brass kettles," in its specification, sets out 
a process of making kettles upon a machine 
described in the very terms and details em- 
ployed to describe the machine which is the 
subject of the other patent; that is to say, 
one patent describes a machine and mode of 
making a kettle, and other similar articles, 
and the other patent claims, as the inven- 
tion of Hayden: "(1.) A kettle, or other sim- 
ilar metallic article, or vessel, made from a 
single sheet, or flat disk, or blank, of metal, 
stretched and compressed, so as to extend 
the sheet into its ultimate form, by the pro- 
cess substantially as herein set forth; (2.) A 
kettle, or other similar metallic article, or 
vessel, having its greatest thickness at the 
bottom, and thinned, or gx-adually reduced in 
thickness, towards the top, by the process 
substantially as set forth." Hence, one pat- 
ent is for a machine, described and operated 
as set forth in its specification. The other 
is for a product of the process, substantially 
as set forth in both. 

Whether the product patent has been in- 
fringed, or can be infringed, by the defend- 
ants, without, at the same time, infringing 
the. patent for the machine, may, perhaps, 
be a question of interest to the parties. It 
was asserted, and substantially assumed, by 
the counsel for the defendants, on the trial, 
that it could not. It may not be necessary 
to consider that question. If deemed ma- 
terial, some observations will be hereafter 
made on that subject. Assuming, for the 
present, that the questions between the par- 
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ties are identical under eaeli of tlie com- 
plainant's patents, as the machine and pro- 
cess of making kettles, and other articles, 
are described in precisely the same terms 
in each, and that neither is infringed unless 
both are infringed, it -will be sufficient to 
describe the machine and its operation in 
very general terms. 

For the purpose of bringing into view the 
questions to be decided in this case, the ma- 
chine may be generally described as of two 
parts, each having, in the process of making 
a. kettle, distinct offices or functions. 1st, 
An engine lathe, with its mandrel made to 
revolve by ordinary pulleys and gearing, and 
its mandrel foot or spindle pointed, to sus- 
tain the subject of the operation when 
clamped to the mandrel, or a chuck attached 
thereto, and made to revolve therewith. 
This differs in no material respect from an 
ordinary cutting lathe, although supplemen- 
tary devices are added, to adapt it to the 
particular service intended, such as, a form 
or pattern, (in the shape of the interior of 
the article to be produced,) made fast to the 
mandrel and to revolve with it— a clamp, 
adapted to the office of pressing the ma- 
terial upon the form, which also revolves 
with the form and on the point or end of the 
spindle— and an arrangement at the lower 
end of the lathe, by which the spindle is 
readily drawn back when it is desired to re- 
move the kettle, &c. 2d. A burnishing or 
spinning tool and tool carriage, secured to 
the frame of the lathe, consisting of a bur- 
nishing or spinning tool, (either rigid, like 
an ordinary tool, or a roller, with a beveled 
rounded edge, held at the end of an ad- 
justable arm,) and a carriage therefor, set 
upon slides, so adjustable, and so guided 
when adjusted, that the tool is sustained 
and guided in a precise path, prescribed for 
it before motion is given to the machine, 
the path being such, that the tool will, when 
moved, travel along and in near proximity 
to the form set upon the mandrel, as above 
described. It will be readily seen, that, by 
these two parts of the machine, provision is 
made— First, for inserting in a lathe a cir- 
cular disk or blank of metal, clamping it 
firmly against a form, and causing it, together 
with such form, to revolve with rapidity; and, 
second, a bm-nishing or spinning tool, adjusta- 
ble, so that it may set firmly against the disk, 
at or near its centre, and, if moved, it is me- 
chanically guided along and in near proximity 
to the bottom and side of the form. 

So far, nothing is described which produces 
the desired result. The lathe may be set in 
motion, and the disk or blank will revolve. 
The tool impinges on the disk near its centre, 
and the friction may produce some impression 
on the small circle, at the point of contact. 
But that is alL The material is in proper po- 
sition, a form is in contact therewith, to commu- 
nicate the desired shape, the tool is impinging 
on the disk near its centre, and a path is pre- 
scribed in wliich it must, if moved, inevitably 
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travel, and, so travelling, it will spin or stretch 
the disk upon the form to the precise shape 
thereof, and, at the same time, reduce its cir- 
cmnference at its upper or outer edge; or, in 
other words, it will spin the metal to the size 
and form desired. Motion of the tool is, there- 
fore, alone wanting to the operation; and this 
motion is, in the machine described by the 
specification in the complainant's patent, taken, 
by gear wheels ard pinions, from the wheels 
or pulleys of the revolving lathe. These 
wheels and pinions act upon a screw connected 
with the tool carriage, which wiU move it for- 
ward or backward, but with such arrangement 
of devices, that, as already stated, the tool 
must move in its prescribed path. By these 
means, the machine, being set in motion, spins 
the disk to the form inserted in the machine, 
and, by a succession of forms, to any shape 
desired, the slides of the tool carriage and path 
of the tool being readjusted with every change 
of form. This statement does not give the 
details of the machine, and it may not be suffi- 
cient to give a full comprehension of its opera- 
tion. But I think it sufficient to bring into 
view the questions in contest, and, with some 
other details which may be suggested ui tlie 
further discussion, to make the device intelli- 
gible. 

The machine, m all its details, being de- 
scribed, and its complete operation stated, the 
specification annexed to what is called the ma- 
chine patent, proceeds to state the claims: — 
"What is clauned as new, and the invention of 
the said Hh-am "W. Hayden, is as follows: (1) 
The application of a rotary metallic form or 
mold, or successive forms or molds, in combina- 
tion with a proper tool or tools, roller or rollers, 
sustained, moved and directed in a proper 
path, by competent mechanical means, for the 
purpose of operatmg on a disk, blank, or plate 
of metal, so as to reduce it gradually from the 
centre to the edge, at the same time forming it 
with straight sides, by successive stages, into 
a complete kettle, or into any similar articles 
to the forming of which this apparatus can be 
applied, substantialily as described and 
shown." The second claim relates to the pe- 
culiar arrangement for withdrawmg or moving 
the spindle, to facilitate the removal of the ket- 
tle, which is not claimed to he infringed, and 
need not be further noticed. 

1st. It was not questioned, on the trial, that 
the complainant's machine is useful. Prior to 
Hayden's invention, kettles and like articles 
Iiad never been produced by machinery. With 
especial reference to brass kettles, the maimer 
of producing by machinery, introduced by Hay- 
den, wrought an entire revolution in the manu- 
facture. Small articles of thin metal had long 
been spun on a lathe, the spiiming tool being 
held, guided and forced against the metal by 
the hand of the workman, sometimes aided by 
makmg the handle of the tool a lever, by a 
pin on the tool rest of the lathe, but the power 
of the workman was inadequate to apply the 
tool to thick dislcs or portions of metal, with 
force sufficient to spin kettles of suitable size 
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and strength for most ordinary uses. Such 
kettles were produced by hammering, or by 
forcing plates or disks of metal into dies, and, 
to some extent, by stamping successively into 
various dies, gradually approximating the form 
desired, and, intermediate the stampings, burn- 
ishing the partially formed kettle upon a form. 
The defendants, however, on the trial herein, 
relied, as above stated, upon their allegations 
that Hayden was not the first inventor, and 
that they have not infringed his patent. They 
have proved, that the art of spinning metals is 
ancient. They produced one or more witness- 
es, who made small articles of brass, such as 
"bi nna cle bowls," parts of lamps and lanterns, 
&e., before the invention of Hayden, by spin- 
ning the sheets or disks of metal, or burnish- 
ing to a form on a lathe, the spinning or bur- 
nishing tool being held in the hand, guided 
thereby, and applied by the power of the work- 
man to the revolving metal, to reduce it to the 
required form. Holtzapffel's work, on "Turn- 
ing and Mechanical Manipulation," was also 
produced, in which the "spinning" of metals 
on a lathe, or "burnishing to fonn," is describ- 
ed, the tool, however, being directed, guided 
and applied by the power of the workman, 
aided by a pin in the lathe rest, as a fulcrum, 
to increase the pressure of the tool upon the 
metal. 

These proofs fall far short of establishing 
that Hayden's machine was not new. In nei- 
ther case was the tool sustained, guided, direct- 
ed or applied by mechanism; it was not forced 
against the metal by the power of the machine; 
and it travelled, not in a path definitely and 
accurately prescribed, in which it was held by 
the mechanical devices employed, but it moved 
on or along the metal m such direction, and in 
such relation thereto, as the strength and skill 
of the workman might avail to give to it. 
Whether it produced, even in the small articles 
which were thus made, a uniform thickness, or 
a gradually diminished thickness, or an irregu- 
larity in this respect, depended on the sMU and 
ability of the workman, and not on any mech- 
anism contrived to secure the result desired in 
this respect. Hayden, oa the other hand, by 
his adjustable slides and guides, made the path 
of the tool even and certain, producing if he 
desired, a thickness of the sides of the ket- 
tles, &c., manufactured, diminishing up- 
wards from the angle at the bottom, effecting 
as the complainant alleges, an important 
and obviously useful result, especially in the 
kettles produced, much more perfectly, at 
least, than had ever before been attained in 
their manufacture, namely, that they were 
thick at the bottom, and at the angle, where 
thickness and strength were important, and 
diminished in thickness up the sides and at 
the top, where lightness was desirable. 

The defendants also produced a patent, 
granted in England, dated February 3d, 1846, 
to T. F, Griffith, for "stamping and shaping 
metal." It must suffice to say of this, that 
the invention, so far as it has any possible 
relevancy, consisted, as described by the pat- 



entee, of an improvement in the form of dies 
used when shaping sheet metal by stamping, 
by w^hich improvement the metal, in all 
parts, w-jll more nearly retain the thickness 
of the original sheet metal from which the 
vessel or article is raised by stamping; apd, 
also, in improving the process of manufac- 
ture, by changing the shape, intermediate the 
successive stampings, by burnishing it upon, 
and to the shape of, a form, by the ordinaiy 
burnisher. It is entirely manifest, from this 
statement, and, more distinctly, from other 
parts of his specification, that spinning the 
metal, to extend it, was no part of his de- 
sign. He repudiates that, as a disadvantage, 
which his process avoids, and, in order to do 
this, he uses a disk of a diameter about equal 
to the diameter of the upright vessel added 
to its depth. His process is a combination 
of stamping and burnishing. He invented 
no machine for the burnishing, and claims 
none; and, although, hi the burnishing which 
he describes, he changes the form of the ar- 
ticle to fit the form inserted therein, and that 
may involve, in some slight degree, the spin- 
ning of the metal, he neither claimed, nor 
did, in fact, extend the metal by spinning it, 
so as to extend and make thin the sides, 
employing a disk of much smaller radius 
than the length of the completed vessel meas- 
ured from the top to the centre of the bot- 
tom, nor does he desci-ibe or claim to have 
invented any machine whatever, by which 
any spinning or burnishing can be done. 

On the question of the novelty of the inven- 
tion of Hayden, the defendants put in evidence 
another patent, which assumed the appearance 
of much importance. It was granted in France, 
under date of December 4th, 1S35, to Messieurs 
Japy, brothers, for "ime machine 3, rStremdre et 
a planer," which was translated by one of the 
.witnesses, "a machine to spin and smootli;" 
and, also, an addition, or supplement, to such 
patent, which was granted under date of June 
26th, 1S3S— both long prior to the invention of 
Hayden. Under the direction of one of the 
expert witnesses, the defendants had caused to 
be constructed a machine which, in most of its 
features, was strikingly like Hayden's machine, 
but, in the particular which, on the question of 
infringement hereafter to be considered, consti- 
tutes the difference between the Hayden ma- 
chine and those the defendants make and use, 
conforming to the latter. Whereupon, the de- 
fendants claim, that the Hayden machine was 
not new in any of the features in which their 
machines are like it, Japy, brothers, having 
anticipated it by their machine, in 1835; and 
that, in any particulars in which the Hiiyden 
machine differs substantially from the Japy ma- 
chine, the defendants have not copied it— in 
short, that the machines which the defendants 
use are, in substance, the Japy machine, in- 
vented long before Hayden made any invention. 
The machine constructed under the direction of 
the expert, and claimed to conform to the Japy 
patent, was produced on the trial, and was 
there set in operation. A disk of sheet brass 
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was inserted, and it Tvas reduced, by the tool, 
to substantially tbe same form aS is produced 
by the Hayden machine. The question, there- 
fore, whether the machine descilbed in the 
Japy patent was, in fact, so far like the Hay- 
den machine, as to anticipate his invention, is 
of great importance, should it appear, in the 
fmther consideration of the case, that the ma- 
chines used by the defendants are infringements 
of the Hayden patent. 

On that question, I observe, first: It is en- 
tirely plain, upon a careful examination of the 
Japy patent, specification and drawings, that no 
idea of spinning the metal, to reduce it to the 
desired form, ever occm-red to the Messiem's 
Japy, either in the malting or use of their ma- 
chine, or when they described it and the man- 
ner of constructing articles therewith. They 
formed the article sought to be produced by suc- 
cessive stamping in dies or collars, until, accord- 
ing to their express declaration, "the desired 
height of the sides is produced," and "it is 
finished in regard to shape, when it leaves the 
last collar." This process of stamping to a 
■completed form is described in detail, and illus- 
trated in the drawings, and the difference be- 
tween the mode patented in the addition or 
supplement to the patent, and that at first em- 
ployed by them, with the superiority of their 
new mode of stamping, are distinctly pointed 
out. This advantage consisted in raising the 
sides of the vessel, by using, first, a stamp 
and die or collar much larger than the diameter 
of the vessel to be produced, and raising a rim 
or very short portion of the side; then, by a 
stamp and die a little smaller, raising the side 
a little higher, and so on, through six or seven 
successive stampings, with stamps diminishing 
in size, but larger than the bottom of the vessel, * 
until the last stampuig, when a die and stamp 
■of the size and f oi-m of the finished vessel was 
used. By this means, the metal at the angle 
of the bottom was bent but once, and was, 
therefore, less weakened, ,and less liable to be 
torn, broken, or made thin, than in former 
modes, where each successive blow, in the 
gradual raising of the sides by stamping, 
brought each bending and each concussion upon 
the metal at that precise angle. The vessel, 
thus completed in foim, was inserted in a lathe, 
and upon a form which corresponded with the 
interior of the vessel, (called, in the original, 
"un empixint,") attached to the mandrel, and, 
by the application of a tool or tools, while re- 
volving, the bottom and sides were made 
smooth, the angle at the bottom was slightly 
rounded, and vprlnkles and other inequahties 
were pressed to an even or polished surface. 
No suggestion of spinning or of burnishing is 
found in the description, and it is palpable that 
neither of them was effected in the operation. 
Neither the tool used, nor the process detailed, 
nor the power of the machine, was adapted to 
the making of kettles as described by Hayden, 
the lathe process being in truth a smoothing 
process, and nothing more. 

The vessel having already received its form, 
it is obvious, that, if the process of spinning 



were applied to its bottom, its diameter would 
at once be enlarged, so that it would no longer 
fit its counterpart ("emprunt") on which it was 
supported; and, consequently, when the pres- 
sure of the finishing tool was applied at the 
angle, there would be no interior support be- 
tween which and the tool the rounding process 
would be smoothly effected. So, also, if spin- 
ning was applied to the sides, they woiild be ex- 
tended, and the foim or shape of the vessel 
would be correspondingly changed, contrary to 
the distinctly declared purpose and intent of the 
patentees. 

Besides this, the tool was not adapted to 
spinning. For the bottom, a roller was used, of 
a thickness greater than its radius, and, on its 
outer circumference or face, roimded to a half 
circle, the bottom only requiring to be passed 
over lightly, to polish it, since the stamping 
produced no wrinkles 'or irregularities therein. 
For the angle, another roller was used, of like 
size, having its outer circumference or face hol- 
lowed out, so as to round off, by pressure, the 
angle at the bottom. For the side, a third 
roller, of like size, was used, having its outer 
cireiunference or face flat and straight, like the 
surface of a short cylinder, one of the edges 
being slightly rounded, so as, in its movement 
along the side, to slide readily over or upon the 
wi'inkles or other inequalities to be smoothed, 
Neitlier of these roUers was like an ordinary 
burnisher,' or like the spinning tool used by 
Hayden. Pressed firmly against the revolving 
vessel, they smoothed its surface, and their ef- 
fect is aptly described by the patentees by the 
word "planer"— to smooth or planish. 

The tool used to round the angle, being ad- 
justed and pressed against the vessel, required 
no other motion; but the tools for the bottom 
and sides, sustained in cai'riages adapted to 
slide in a path parallel with the surface to be 
smoothed, were moved by means of a- screw 
passing through the tool carriage in the lilie 
parallel, (or a cog wheel acting thereon with 
a similar result,) and terminating, at the outer 
end, by a crank turned by the hand of the 
workman, who thereby moved the tool faster 
or slower, backward or forward, at his pleas- 
ure. Though each tool was fixed to a sep- 
arate carriage, the mechanical principle of each 
was the same, and they could be, applied suc- 
cessively to the same lathe or each to a sep- 
arate lathe, as convenience and economy of the 
time of the workman might malie most advan- 
tageous. It is this application of the tool to 
the article produced, while such article is pla- 
ced upon its counterpart, and made to revolve, 
and the use, for that purpose, of the adjustable 
sliding-tool carriage, with a set sa'ew to 'press 
the tool or roller against the metal, which con- 
stitutes the likeness of the machine to the ma- 
chhie of Hayden. But I am decided in my 
conclusion, already stated, that spinning the 
metal was not the intent or purpose of the ma- 
chine, and that no such conception was in the 
mind of the patentees, nor was the machine 
adapted to produce that effect. Possibly, the 
pressure upon the metal might very slightly en- 
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large it, the operation being, in a degree, like 
passing metal between two pressure rollers; 
but this effect, if produced, was not desired or 
sought, but constituted an imperfection, rather 
than an advantage, to the perfect operation. 
It caonot be denied that this device for smooth- 
ing the kettle, already complete in form, would 
be very suggestive to an ingenious mind al- 
ready conversant with the art of hand spinning 
on a lathe. It -was a near approach to a device 
for spinning by a machine; but I think it clear 
that it stopped short of it. 

It is earnestly insisted, that, although Japy, 
brothers, did not conceive the idea of spinning 
the metal by the machine, it is enough for the 
defendants to show, that the machine which 
they invented had capacity to spin in the very 
manner of Hayden's; and that Hayden ac- 
quired no right as an inventor, by making sub- 
stantially the same macTiine and putting it to 
a new and more beneficial use, namely, to spin- 
ning the metal into the desired form, although 
Japy, brothers, were wholly ignorant that any 
such capacity could be attributed to it. What 
1 have already said expresses quite distinctly 
my conviction, that their machine had, in truth, 
no such capacity, or, certainly, not in any such 
degree as made it useful, as Hayden's machine 
is useful, for spinning itetals. 

On the trial, some importance was attached 
to the title given by Jtw, brothers, to their 
invention, "une machine a rStreindre et a plan- 
er," as in conflict with the conclusion above 
expressed. A translation of their patent was 
produced, made by one of the witnesses, no 
doubt in entire good faith, in -which the above 
words were translated, in one place, "a ma- 
chine to spin and smooth," and, in another, "a 
machine for spinning and smoothing." The 
translator, however, with entire fi-ankness, ex» 
plained, that the word "r§treindre" did not, by 
its own mere force, mean, "to spin," but liiat, 
when used in connection with words indicating 
the employment of the lathe in stretching or ex- 
tending metals, the whole, as, for example, 
"retreindre a la tour," (to raise on or by a 
lathe,) meant the process of spinning. When, 
therefore, on a perusal of the Japy patent, he 
observed that a lathe was used in a portion of 
the operation, he assumed that this title of 
the patent imported "retreindre Su la totn-," al- 
though those words were not used. An exam- 
ination of the whole patent shows, that this 
conception of the translator was a mistake. 
The word "rgtreindre" refers simply to the 
process of raising the sides, and that was done 
in dies or collars, and not on the lathe, Jn the 
supplement to the patent the word is used, 
and it is solely applied to the "raising" by 
punches and collars. In short, the word "r6- 
treindre," in the title, is used to designate the 
process of raising by punches and collars or 
dies, and "planer" to the lathe process, namely, 
to smooth or planish. The terms employed by 
the patentees, therefore, are in no conflict with 
the conclusion stated, but tend rather to con- 
firm it. 

The defendants rely, further, on their al- 



leged practical demonstration, made on the trial, 
that the Japy machine had capacity to spin 
metals, including kettles, whether Japy, broth- 
ers, knew it or not, and that, when so used, 
it was substantially the same, in principle, 
structure and operation, as the machine of Hoy- 
den, except in the particular hereafter to be 
noticed, in wliich, also, the machines of the de- 
fendants differ from Hayden's. Tte machine 
which they had caused to be constructed, and 
which they produced as an example of the 
Japy machine, did, undoubtedly, reduce, on a 
small scale, a disk of metal to the form of a 
kettle, by compressing it upon a series of forms 
like those used by Hayden; but I was not then 
satisfied, and further examination and reflec- 
tion have strengthened my doubt, that such 
machine, constructed and operated as it was, 
did, in fact, in a just sense, spin the metal to 
the desired form. It did unquestionably extend 
the metal, and conform it to the shape of the 
form on which it was compressed, it may, in a 
slight degree, have spun the metal, but the 
extension of the metal •v\'as mainly by pressure, 
as if the metal were between two rollers, 
pressed with great force thereon while in rev- 
olution. This would be the effect of pressing 
a short revolving cylinder strongly against the 
revolving metal, sustained by the revolving 
form on which it was placed. It may not be 
easy to define -with precision how, In that pro- 
cess called spinning, the atoms or particles of 
metal are made to move upon each other, so as 
to assume a new aggregate form; but, in the 
product of the machine exhibited on the trial, 
the surface of the metal was not moved, it was 
compressed, the inner and outer surfaces be- 
ing brought nearer together, as in the process 
*of rolling metals. Witnesses testified that it 
did spin, some of them that it spumed imper- 
fectly, imputtug the effect, so far as it was 
entitled to be called spinning, to a change in 
the form or position of the tool, used by Japy, 
made to bear on the surface of the metal. 

I do not find it necessary to suggest any bad 
faith in the defendants, or in the esjiat under 
whose direction this machine was constructed, 
by imputing to them an intentional exhibition 
of a machine, as the Japy machine, which dif- 
fered substantially therefrom, or of conducting 
an operation therewith differing materially from 
the operation of which the Japy machine was 
capable. They have failed to satisfy me that 
the machine which they did produce and set in 
operation is, as a practicable thing, useful for 
spinning metals, or even that it is capable, 
without modification, of spinning metals of the 
thickness requu-ed for the large vessels pro- 
duced by Hayden's machine. 

In confirmation of the suggestion that it was 
not by spinning, but by pressinre, as between 
the two roUers of a rolling mill, that the ex- 
tension of the metal was effected, it was a fact 
worthy of notice, as distinguishing the machine 
produced from the Japy machine, that the de- 
fendants added to the tool carriage of Japy, 
brothers, a powerful standard or post, contain- 
ing a set screw^ to hold the revolving tool or 
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short cylinder more strongly upon the metal to 
be extended. For the purposes for which the 
Japy machine was used, to wit, to smooth the 
surface, comparatively slight force was requi- 
site. When the machine was sought to be ap- 
plied to a new use, this supplemental device, 
or some other equivalent thereto, was neces- 
sary. 

It might be added, that the product of the 
operation of the machine produced was less 
perfect than the similar product of the Hayden 
machine. The wrinkles caused by forcing the 
larger ch"cumferenee of the dislc upon the form 
were imperfectly removed, and, I think, there 
should be no hesitation in sajing that an inspec- 
tion of the two products shows that the ma- 
chine of Hayden produces a dififereat as well as 
a more complete result. 

It was a pertinent and quite plausible sug- 
gestion of the coimsel for the complainant, that 
the inventor of a machine should be presumed 
to know not merely its purpose, but its capaci- 
ty; that, when the product sought was hi 
great demand, the art of spinning upon a lathe 
well known, the best mode of producing kettles 
and like articles the subject of attention and 
study, the objections to the process of stamp- 
ing known and appreciated, the fact that an in- 
ventor of a machine, contrived expressly for the 
malting of such articles, should have made a 
machine, and had no suspicion that it could 
raise the disk which he used to the required 
form by spinning, is no slight evidence that it 
had no such capacity; that the wisdom which 
comes to an alleged infringer after another in- 
ventor has perfected a similar machine hy which 
the operation can be usefully performed, is not 
to destroy the claim to an original invention; 
and that an alleged example of a machine 
claimed to produce an effect which the original 
never did produce, and which its inventor never 
claimed for it, is to be looked upon with some 
distrust of its actual likeness to such original. 

A doubt was created by the proofs, whether 
so much of the extension of the metal as could 
be imputed to spinning, in the operation of the 
machine produced, was not due to a slight 
change in IJae form of the tool or cylindrical 
roller used by Japy, brothers, and to a setting 
thereof in contact with the metal obliquely in 
a small degree, so that the corner pressed 
against the same. These changes would con- 
form the action of the tool more nearly to that 
of the Hayden machine. It is not essential 
that I should go further than to say, that such 
doubt reasonably exists, upon the whole evi- 
dence. It is sufficient, that, upon all the proofs, 
and, especially, for the reasons I have stated, 
I am convinced that the iavention of Japy, 
brothers, had neither design, purpose, nor ca- 
pacity to effect the results produced by Hay> 
den's machine; and it is, therefore, upon all 
the grounds which are above suggested, not 
established that Hayden was not the first in- 
ventor of the machine described in the com- 
plainant's patent. It is hardly necessaiy to 
add, that the burden rested on the defendants 
to establish this, if they rely on want of novel^ 



as a defence, as the patent itself is prima facie 
evidence that Hayden was such first inventor. 

2a. The second ground of defence does not 
depend so much upon any disputed question 
of fact, as upon the proper construction and 
legal effect of the patents granted to the 
complainant for the inventions of Hayden. 
The defendants deny that they have in- 
fringed the patents. To make the founda- 
tion of this denial intelligible, the two prin- 
cipal parts of the Hayden machine have 
been already described, namely, an ordinary 
engine lathe, with a form attached to the 
mandrel, a clamp attached to the spindle, 
and other devices to facilitate the operation, 
which have been sufficiently referred to; 
and, second, an adjustable tool carriage, sus- 
taining and guiding a burnishing or spin- 
ning tool in a definite prescribed path, press- 
ing the tool against the disk of metal operat- 
ed upon. To the actual working of the ma- 
chine, it is essential that, when the form and 
disk of metal are revolved in the lathe, the 
tool should also be moved in its prescribed 
path, as already, with some particularity, 
stated. The patentee, in the specification, 
describes the Hayden machine as self-act- 
ing. The tool carriage is moved by a screw 
acting upon the tool carriage. As the screw 
is turned one way or the other, the carriage, 
and, of course, the tool sustained and guided 
thereby, is drawn in the desired direction along 
the face of the metal to be operated upon, in 
proper proximity to the form on the mandrel, 
and, for this purpose, this screw is connect- 
ed, by a gear wheel, with the power which 
moves the lathe, so that both move together 
and by the same power. 

The difference between this arrangement 
and that employed by the defendants in the 
machines claimed to be infringements of the 
complainant's patent, which is chiefly relied 
upon, is this— the rod which moves the tool 
carriage in the defendants' machine, is con- 
nected with a cam turned by a gear wheel, 
and a crank moved by the hand of the work- 
man, instead of a screw and gear wheel act- 
ed on by the power which, turns the lathe. 
The lathe, the form, the clamp, and their 
adaptations to this particular service, are 
substantially the same. The tool carriage, 
tool post, and tool are substantially the 
same. The tool is sustained, guided and di- 
rected by slides and guides, differing in some 
details, but, for the purposes of this ques- 
tion, substantially the same. The tool is 
pressed against the revolving disk by a set 
screw, in the same manner. And the path 
in which the tool must travel is definitely 
prescribed by an adjustment of the slides 
and guides in the same manner, in sub- 
stance, as in the Hayden machine. The tool 
is made to move, in the Hayden machine, by 
a screw acting on the tool carriage for that 
purpose; in the other, it is made to move by 
a cam. In Hayden's machine, the screw is 
turned by the power of the machine, acting 
through a gear wheel; in the machine con- 
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structed and used by the defendants, the 
earn is turned by a crank, or crank wheel, 
moved by the hand of the workman, acting 
through a gear wheel on the cam. Hereup- 
on, two questions may be propounded— first, 
Does this difference relieve the defendants 
from the charge of appropriating the inven- 
tion of Hayden? and, second, Is their ma- 
chine an infringement of the letters patent? 
The latter is the important question here; 
for it was correctly insisted by the counsel 
for the defendants, that it might be true 
that Hayden was the first inventor of the 
patented machine, and the defendants might 
have appropriated the product of his invent- 
ive skiU, and might be in the actual use of 
his invention, and yet the letters patent 
granted for his invention may be, and the 
defendants insist, that the letters patent, or 
the specification and claim, are, in fact, ex- 
pressed in such terms, and are thereby so 
restricted in their legal effect, that the pat- 
ent itself is not infringed. 

Where no patent is granted, tlie invention, 
however novel, ingenious or useful, may be 
used by any one; and, when a patent is 
granted, the patentee must stand by liis pat- 
tent. He gains no exclusive right except 
for such a machine as his patent describes 
and secures, though it may be far less broad 
or comprehensive than his actual invention. 
That the defendants' machines are within 
the actual invention of Hayden, seems to me 
to admit of no doubt. Its scope and its sub- 
stance were the application of mechanism to 
the process of spinning metals to form, so 
as to produce a result theretofore never at- 
tained by mechanical means. The mechan- 
ical instruments, their arrangement, and 
their adaptation to the result were devised 
—brought into their proper relations. The 
requisite motion of the parts of the machin- 
ery was fully conceived. It was thenceforth 
in no wise essential to any principle involv- 
ed in the invention, by what means motion 
was communicated to the machine, or either 
of the parts. It was only necessary to the 
successful operation of the machine, and to 
the certain production of the desired result, 
that the parts of the machine should move 
at the same time; that the lathe should re- 
volve, with the form and the disk clamped 
thereon; and that the tool should also move 
in the path mechanically prescribed thereto. 
In the principle of the machine, or of its 
operation, it made not the slightest differ- 
ence whether the lathe and the tool car- 
riage were acted upon by the same pow- 
er, whether the movement of the tool car- 
riage was taken from the pulleys of the 
lathe, or from other belts and pulleys driven 
by the same engine, whether the movement 
of the lathe was by the power of one en- 
gine and the movement of the tool car- 
riage by tlie power of another. It sufficed if 
there was power applied adequate to move 
both, from whatever source derived. The 
source of power was no part of the inven- 
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tion. The means of producing motion in the 
lathe were the ordinary means, by belt, pul- 
leys or equivalent instrumentalities. The 
specific means of moving the tool caiTiage 
was the screw. Any mechanical means of 
moving the tool, under the sustaining, guid- 
ing and directing Infiuence of the devices 
for those purposes, would have been within 
the just scope of Hayden's invention. Move- 
ment, under pressure against the disk, and 
in the definite path prescribed to it, was the 
only essential, the substitution of one motor 
for another being a change only, without a 
substantial difference in the substance of the 
invention. One mode of producing the mo- 
tion might be better than another; a paity 
might improve upon any mode suggested by 
Hayden, and might patent his improvement; 
but, the substance of Hayden's invention 
would still consist in his machine, however 
set in motion by power adequate to its oper- 
ation. 

It, however, remains to consider, next, 
whether the defendants infringe the patents 
actually granted to the complainant. ."What 
is claimed in the specification as the inven- 
tion of Hayden, has already above been re- 
cited, and it is equally descriptive of the 
defendants' machines, unless the application 
of power derived from man, instead of the 
revolving lathe pulleys, constitutes a sub- 
stantial difference, as that term is used in 
the law of patents. 

Their machine or device consists of the ap- 
plication of a rotary metallic form or mold, 
or successive forms or molds, in combination 
with a proper tool or tools, roller or roUers, 
sustained, moved and directed in a proper 
path by competent mechanical means, for 
the purpose of operating on a disk, blank, 
or plate of metal, so as to reduce it gradual- 
ly from the centre to the edge, at the same 
time forming it with straight sides, by suc- 
cessive stages, into a complete kettle, or in- 
to any similar articles to the forming of 
which such an apparatus can be applied; 
and, so far, this is precisely what is claimed, 
and I think, shown, to be Hayden's inven- 
tion. The claim in the patent is, the appli- 
cation of these instrumentalities, "substan- 
tially as described and shown" in the pre- 
ceding specification; and the defendants in- 
sist that the terms of the claim so limit the 
operation of the patent, that the manner in 
wiiich the defendants employ these instru- 
nientalities is without the patent, and that 
they do not use them "substantially as de- 
scribed and shown," because they do not 
draw the power which moves the tool car- 
riage from the engine which moves the 
lathe, but supply it by the hand of the work- 
man, through a crank. The argument of the 
defendants' counsel did not present the point 
in the bald terms just stated, but I thinlc 
that, when applied to the case in hand, that 
is its true expression. 

In one of these machines, the turning and 
reversing of the screw moves the tool car- 
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Tiage and tool forward and backward in its 
prescribed path; in the other, the turning and 
revei-sing the cam does the same. In both, 
the motion is communicated through a gear 
wheel, the power that turns the lathe acting 
thereon in one case, and the power of the 
workman, through, a crank, in the other. It 
was not claimed, on the trial, that the me- 
■chanical means for producing the actual move- 
ment of the carriage and tool were not sub- 
stantially the same. It could not, with pro- 
priety, be so claimed. The proof was that 
they were the same, or precisely equivalent, 
excepting only that the power applied .was 
•drawn from a different source. 

It is true, that the specification describes 
the Hayden machme as automatic; and such 
is the effect of connecting the tool carriage 
with the power that turns the lathe. But this 
Is merely incidental. It is in no sense essen- 
tial to the machine, as an operative insti-u- 
ment to spin the mental and produce the arti- 
•de desired. It was necessary that the pat- 
•entee should describe the means he employed 
to effect the process, and he has done so. But 
it was not of the essence of the invention, or 
of the means employed to apply it to use, 
that it should be automatic. Connecting 
the tool carriage with another power produ- 
cing like motion, would be precisely equivalent, 
producing the same precise operation of the 
•effective parts of the machine, and the same 
precise effect upon the disk of metal to be 
■converted into the kettle, or other article. 
Many of the observations aU-eady made con- 
-cerning the scope and essential features of the 
actual invention are pertinent to this point. 

The positions assumed in behalE of the de- 
fendants, and most ably and ingeniously urged 
upon my attention, lead to this— Where a 
patentee describes a completed machine, how- 
■ever complicated, novel and useful in its com- 
binations, and effective in those parts which 
alone have any peculiar influence in producing 
the article to be manufactured, but desei'ibes 
his machine as receiving motion through a gear 
wheel, from a shaft common to the entire ma- 
•chine, any other party may construct and use 
a machine in precise likeness thereto, if he 
omits the connection of such gear wheel with 
the shaft, and substitutes a crank, to be turn- 
ed by extraneous means. I cannot regard this 
as the effect of the words of the claim, "sub- 
stantially as described and shown." They re- 
late only to material features of the combina- 
tion specified, and these are to be ascertained 
by considering the object or purpose of the ma- 
chine, and what are the elements of the com- 
bination which create its distinctive cliaracter, 
and are effective in producing the peculiar re- 
sult for which the contrivance is made. When 
these are ascertained, whatever embraces those 
elements, in the same combination. Is an in- 
fringement. Those elements so combined con- 
stitute the machine patented, and "substan- 
tially as desa'ibed and shown" is satisfied 
when another machine embodies those ele- 
ments, thus combined. In this, the machine 



is complete, within the just and proper con- 
struction of the patent, before it is set in mo- 
tion, and the source from which power to move 
it is derived is wholly immaterial; and, there- 
fore, the instrument, out of the many ordinari- 
ly used to communicate the motion, that is, 
connect the power to the machine, is, also, 
immaterial. It is no distinctive feature of the 
machine. Any instrument adapted to receive 
the power, whether crank, pulley, cog wheel, 
or screw, is equivalent, in such a case. The 
particular instrument which the patentee uses 
is not an essential feature, hi the subject of 
the patent. ■ 

The defendants insist that no part of the 
complainant's machine was new, that that ma- 
chine, and all of Hayden's invention, consisted 
of a combination of old elements, and they, 
therefore, invoke the principle, perfectly well 
settled and famihar, that, where a patent is 
granted for a mere combination of old devices 
to produce a new result, such a patent is not 
infringed by one who produces the same result 
without using all the devices which are includ- 
ed in the combination patented. Prouty v. 
Ruggles, 16 Pet. [41 U. S.] 336, 341; Vance 
v. Campbell, 1 Black [66 TJ. S.] 427; Eames 
V. Godfrey, 1 Wall. [68 U. S.] 7S, 79; Byam 
V. Parr [Case No. 2,264]; Poster v. Moore 
[Id. 4,978]; Doubleday v. Bracheo [Id. 4,018]; 
Bliss V. Haight [Id. 1,548]. 

In any proposed application of this princi- 
ple, it should be borne hi mind, that, in a 
certain sense, nearly all new machines are but 
combinations of old devices, that is to say, 
they do, or may, combine frames, bolts, screws 
and nuts, rods and pulleys, cranks and wheels, 
levers and pins, nails and boards, and, as the 
case may be, various other and more com- 
plicated devices, none of which, regarded sin- 
gly or separately, are new; and yet the ma- 
chine formed by the combination is new, as a 
structure, new in its operation, and new in the 
effect produced. The patent, in such case, is 
not for a mere combination, under the rule 
above referred to; and another machine, hav- 
ing the like construction, operation and ef- 
fect, in all that constitutes the principle of 
the machhie, and the efficient means of its 
operation, is an infringement of the patent, 
notwithstanding it may be moved by a less 
number of wheels, or be held together by a less 
number of clamps, screws or nails, bolts or 
keys, and notwithstanding drum and pulley 
may be substituted for cog wheels or other 
gear, or bolts for screws and nuts, or like 
changes be made in other devices employed to 
construct the machine. Such machine, not- 
withstanding such changes, is substantially 
the same, in its patentable characteristics, 
and would be within the terms of the specifi- 
cation, "substantially as described." 

This is true, in my opinion, of the machines 
used by the defendants, in their relation to 
the complainant's patents. They appropriate 
its essential features, and employ the same 
process to which the metal is subjected in the 
manufacture. The complainant's patent is 
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not strictly for a combination, but, rather, for 
a machine, or a process wrought hy a ma- 
chine. Like all machines, it is constructed by 
combining elements or details. In its distinc- 
tive features, as a machine for the purposes 
described in the claim, and as a process of 
making kettles, it has been copied by the de- 
fendants. In the very particular which was 
claimed to distinguish their machine, namely, 
an arrangement for the movement by and un- 
der the control of the workman, its structure 
is within the description of the complainant's 
patent. The tool is moved, as well as guided 
and directed, by mechanical means. The pow- 
er alone is difEerent It may be true that 
there is an advantage in having the motion of 
the tool imder the control of the workman. 
Witnesses so testified. Whether such ad- 
vantage countervails the convenience and la- 
bor-saving of the power of the engine, is not 
very material; but if, in this respect, the de- 
vice used by the defendants is an improve- 
ment, it cannot justify the use, in substance, 
of the complainant's machine. 

Another observation, not essential to my 
views, is, if I have not misunderstood the 
sti'ucture and operation of the Hayden ma- 
chine, quite significant, in showing a more 
complete fikeness between the two than has 
hitherto been assumed. Although the Hay- 
den machine may be operated automatically, it 
is not true that- the motion of the tool is not 
under the control of the Workman and by his 
hand. It was claimed that this feature in the 
defendants' machine was not only an advan- 
tage in enabling the workman to linger upon 
parts of the metal which might be foimd to 
require longer spinning, but that this was a 
distinctive peculiarity. Unless I have misun- 
derstood the construction of the Hayden ma- 
chine, that, also, is furnished with a lever un- 
der liie hand of the w'orkman, by means of 
which he can, at any moment, by disconnect- 
ing the gear, arrest the forward motion of the 
spinning tool, and so spin longer in any place 
where it is found necessary. In practice, my 
observation constrains me to doubt the practi- 
cal importance of this feature, but, as matter 
of mechanical arrangement and capacity, it 
may not be unworthy of notice. 

In the course of the trial, a fact was stated, 
in respect to which the expert witnesses dif- 
fered, which, it was suggested, might affect 
the determination of the case. It was this— 
that the slidtng-tool carriage, in the defend- 
ants' machine, does not move the tool in a 
perfectly straight line, but in a line very slight- 
ly curved, by reason of which the sides of the 
defendants' kettles are, in a barely perceptible 
degree, thinner at about half the distance from 
the bottom, than at the top. The degree will 
depend upon the length of the longitudinal 
arm of the slide, and the height of the side 
of the article to be made. Such a thinning of 
the side is not a result of the process desired 
or desirable. It is, at most, an imperfection 
In the particular kind of sliding carriage which 
the defendants employ. Without entering in- 



to a detailed explanation, or occupying further 
time in the discussion of the point, it must 
suffice to say, that this circumstance does not 
render the defendants' machine no infringe- 
ment. It embodies the principle, process, and 
substantial means which the Hayden ma- 
chine embodies, and operates substantially in 
the same way, though, it may be, less perfect- 
ly. 

I am aware, that I have been led to a dis- 
cussion, in this case, of most unreasonable 
length; ana, yet, there are some other consid- 
erations, on both sides, which might be sug- 
gested. I trust that, in my deliberations, I 
have not overlooked any which are material 
to the result, whether here stated, or not. The 
importance of the ease to the parties, the 
learning, skill, and ardor 'exhibited by the re- 
spective counsel, the interesting nature of the 
questions, some desire, on my part, that par- 
ties should be assured that the case is not de- 
cided without careful examination and dehb- 
eration, and that the precise grounds of deci- 
sion may be fully exhibited, and especially,, 
the want of time, (when other cases, already 
argued, demand my attention,) to rewrite and 
abbreviate the opinion, must explain, if it da 
not excuse, so great prolixity. 

I purposed adding some observations on the 
proposition of the defendants, that, if they 
have not infringed the patent for the machine^ 
they cannot be held to have infringed the pat- 
ent for the product, or the kettle, &c. The 
conclusion reached upon the other branch of 
the case renders this, now, imneeessary. I 
desire, however, for the present, not to be tak- 
en to assent to the proposition, in this case, 
even though I should express no dissent. A 
patent may be good for a product, although na 
patent has been obtained for the machine or 
process by which it is produced. So, a pat- 
ent may be good -for a product, even though 
the inventor has received a patent for the ma- 
chine or process, which, by reason of imperfec- 
tion in the specification and claim, fails to 
cover the whole invention. Where the patent 
for a product is accompanied by a specification 
which does, in fact, describe the machine and 
process, so as fully to satisfy the requirements 
of the law, and enable any one of proper skill 
in the arts, to produce the article patented, by 
the means described, the patent for the prod- 
uct may be good, even though the same spec- 
ification, annexed to a patent for the machine, 
might not fully secure the patentee against 
the use of his actual invention, because the 
claim was narrower than the invention, or be- 
cause the claim was too broad, or was other- 
wise unperfect and meffectual. In such case, 
the patent for the product might, possibly, be 
infrhiged, although no action could be main- 
tained, based on the patent for the machine. 

The complainant is entitled to a decree for 
an injunction and account, as prayed hi the bill 
of complaint. 

[For another case involving this patent, see 
Waterbury Brass Co. v. New York & B. Brass 
Co., Case No. 17,256.] 
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Circuit Court, S. D. New York. Dec, 1858. 

iNPRiNGESiENT OP Patent— Evidence— Similarity 

OP Results — Sdbstitotion of Passive 

Agexct— Testimony of Experts. 

1. In an action for tlie infringement of let- 
ters patent, the question is: Do the defendants 
infringe upon any grant of right secured to the 
plaintiff by the patent?— not whether they have 
infringed on all the grants of right* secured by 
the patent— but whether they have infringed 
upon any one of them. 

2. Patents are to be liberally construed; they 
should not be subjected to too rigid an inter- 
pretation. This is a rule of law, and if it were 
not, and were not regarded, but very few pat- 
ents would be of any avail. 

[Cited in Andrews v. Carman, Case No. 371.] 

3. The grant under letters patent to H. W. 
Hayden, dated December 16, 1851, was valid 
and required invention, provided the means 
used, in the manner specified, to accomplish the 
result, were new and useful. 

4. Where the defendants had a patent in 
which they referred to the patent of plaintiffs, 
and disclaimed those parts of their invention 
which were found in plaintiffs' patent: Held, 
that this was an admission of the validity of 
plaintiffs' patent. 

5. It is a safe source of testimony, which can 
be relied upon with some degree of certainty, in 
order to ascertain whether the same means are 
used, to look at the result produced by the 
means used. Like means, provided the machine 
is in perfect order, will, in a measure, produce 
like results. 

6. If the patented means were new, and the 
defendants have used them, they have infringed 
although they may have used another device, 
not patented by the plaintiffs, by which the. re- 
sult is accomplished in a more perfect and sat- 
isfactory manner. 

7. If the defendants substitute for something 
in the plaintiffs' machine, a passive agency 
which performs no useful object, in addition to 
the agency employed by the plaintiffs, such sub- 
stitution of a passive agency would not alter 
the character of the plaintiffs' machine; and, 
if without the substitute of such passive agency 
the patent of the plaintiffs would be violated, it 
would also be violated after such passive agency 
had been substituted. 

8. The testimony of experts is useful to show 
the operation of devices; but when experts un- 
dertake to tell what the patent is for^ tiiey as- 
sume the duty of the court, and when they un- 
dertake to say what is or is not a violation of the 
patent, they not only assume the duty of the 
court but of the jury. 

This -was an action oh the ease, tried be- 
fore Judge Ingersoll and a jury, to recover 
damages for the alleged infringement of let- 
ters patent [No. 8,589] for "machinery for 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



making kettles and articles of like character, 
from discs of metal," granted to Hiram 
W. Hayden, December 16, 1851 [reissued 
May 24, 1870 (Nos. 3,995, 3,996)], and assigned 
to plaintifiCs. 

The disclaimer and claims of the patent 
were as foUoTTS: 

"I do not claim any of the gear-wheels or 
pinions, nor their arrangement, except as 
hereinafter set forth, some of these being 
common in ordinary lathes; but I do claim 
as new, and desire to secure by letters patent 
of the United States: 

"First. The" application of a metallic form 
or mold, or successive forms or molds in 
combination "with a proper tool or tools, rol- 
ler or rollers, sustained, moved, and directed 
in a proper path by mechanical means, for 
the purpose of operating on a disc, blank, or 
plate of metal, so as to reduce it gradually 
from the center to the edge, at the same 
time forming it with straight sides, by suc- 
cessive stages, into a complete kettle, or into 
any similar ai-ticles, to the forming of which 
this apparatus can be applied, substantially 
as described and shown. 

"Second. The construction of the mandrel, 
f, 3, part of which is cylindrical and part' 
fitted with a short screw of the hand-wheel 
f, 2, so that great pressure may be made at 
the point desired, while at the same time the 
mandrel can be easily and quickly moved 
through a long distance, for the purposes and 
as described and shown." 

G. W. Parsons, N. J. Buell, and E. W. 
Stoughton, for plaintiffs. 

Charles M. Keller and George Gifford, for 
defendants. 

INGERSOLL, District Judge (charging 
jury). This is a suit brought by the plain- 
tiffs, as assignees of a patent which was 
originally granted to Hiram W. Hayden, in 
which they seek to recover damages of the 
defendants for infringing upon the rights se- 
cured by that patent. Where a patent is 
valid, the rights secured by that patent are 
as much secured to the patentee as the right 
which you have to the houses in which you 
live, and which are made your property by 
the deeds you have in your possession; and 
they are as much to be protected as any oth- 
er right to any other species of proper^. If 
the patent is valid, it secures to the patentee 
rights which should be protected; and the 
one right should be no more protected than 
the other. In a case of this kind, the rule of 
law is, that he who discovers that a, certain 
useful result will be produced in any art, ma- 
chine, or manufacture, by the use of certain 
means, is entitled to a patent for it, pro- 
vided he specifies the means he uses, in a 
manner so clear and exact that any one skill- 
ed in the science or art to which it apper- 
tains, can, by the means he specifies, with-- 
out any addition to or subtraction from them, 
produce precisely the result described. If 
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this can be done, then the patent granted to 
him confers on him the exclusive right to 
the use of the means he describes to produce 
the result or effect specified. 

The plaintiffs claim that Hiram W. Hay- 
den discovered that a certain useful result 
-could be produced, namely: the forming out 
of a disc, blank, or plate of metal, a com- 
plete liettle, or any similar article so that it 
sliould be gradually reduced from the cen- 
ter to the edge, at the same time forming it 
in straight sides by successive stages, and 
to be produced by the use of means in the 
specification set forth. The means were: 
"The application of a rotary metallic form, 
■or mold, or a succession of forms or molds, 
in combination with a proper tool or tools, 
roller or rollers, sustained, moved, and di- 
rected in a proper path, by competent me- 
chanical means;" and the mechanical means 
is described by "tvhich this combination will 
produce this useful result. If Hayden did 
really make this discovery, and if he has in 
his specification pointed out the means he 
thus uses, in a manner so clear and exact 
that any one skilled in the business to which 
it appertains, can, by the means described, 
to wit: the application of a rotary metallic 
form or mold, or a succession of forms or 
molds, in combination w^ith a proper tool or 
tools, roller or rollers, sustained, moved, and 
directed in a proper path, by competent me- 
■chanical means, produce the result of a com- 
plete kettle or similar articles by operating 
on a disc, blank, or plate of metal, so as to 
reduce it gradually from the center to the 
edge, at the same time forming it with 
straight sides by successive stages, substan- 
tially as described and shown in the specifi- 
cation—he was by the patent which he ob- 
tained, entitled to the exclusive right to the 
use of these means, in the manner stated> 
to produce such result, and the plaintiffs, as 
assignees of all the right which Hayden had 
to the patent, are entitled to the exclusive 
use of these means, substantially in the man- 
ner set forth; and any one who uses the 
means specified to produce such a result, in- 
fringes upon the right secured by the patent, 
and is subject to pay the damages which the 
plaintiffs may have sustained by such in- 
fringement. 

There are four questions, and only four, 
which are presented for consideration in this 
case; and it is necessary that these several 
questions should be kept distinctly in your 
minds, in order that you may be enabled to 
arrive at a correct conclusion. These four 
<luestions are: First. What does the patent 
purport to grant? Second. Was the grant a 
valid grant of right? Third. Do the defend- 
ants infringe upon any grant of right se- 
cured by the patent of the plalntiffs-^not 
whether they have infringed on all the 
grants of right secured to the plaintiffs by 
the patent, but whether they have infringed 
on any one of them? Fourth. If they have, 
what damages have the plaintiffs sustained 



by such infringement of their rights on the 
part of the defendants? 

The first is a question of law, to be deter- 
mined by the court The three other questions 
are to be determiued by the juiy. They are 
questions of fact, and in determining them, it 
should be borne in mind that patents are to be 
liberally construed— that they should not be 
subjected to too rigid an interpretation. That 
is a rule of law, and if it were not a rule of 
law, and not regarded, but very few patents 
would be of any avaU. 

The first question, then, gentlemen of the 
jury, being a question of law, is for the court 
to determine, and of course the jury will take 
the law as it is laid down by the court, be- 
cause it is the peeuhar province of the court to 
determine questions of law, and it is the peculiar 
province of the jiuy to determine questions 
of fact The patent does not grant the several 
parts or any part of the machinery by which 
the combination claimed is called into action, 
and made to perform the duty it accomplishes; 
but what has been granted has already been 
indicated. The patent is for the application of 
a metalUc form or mold, or a succession of 
forms or molds, in combination with a proper 
tool or tools, roller or rollers, sustained, moved, 
and directed in a proper path by competent 
mechanical means, for the pmpose of operating 
on a disc, blank, or plate of metal, so as to re- 
duce this disc, blank, or plate of metal gradual- 
ly from the center to the edge, at the same 
time formhig it with straight sides, by succes- 
sive stages into a complete kettle or any other 
sunilar article. 

This hieludes the whole patent or grant of 
right. There is nothing else in it, and in con- 
sidering the questions of fact, the jury will 
bear in mind that this is the whole patent or 
grant of right 

The second question is— and it is a question 
of fact for the jury to determine— was this 
grant a valid grant of right? In other words, 
was the grant of the combination of the means 
described "sustauied, moved, and dureeted" in 
the manner specified, a valid grant of right? 
It was, gentlemen, and required invention, 
provided the means used in the manner speci- 
fied to accomplish the result, were new and 
useful. It is admitted that the result produced 
was highly useful, and that the combination 
of means used in the manner specified does 
produce this highly useful result. To show its 
use, it is only necessary to bear in mind that 
some years before the invention of Hayden, 
the only mode of making kettles was by the 
hammering process. Subsequently, another pro- 
cess, that of swedging kettles or the stamping 
process, was produced, and by these two modes 
were kettles principally manufaetiu-ed. But at 
the present day the kettles formed by these two 
processes are entirely out of the market, and 
have been so completely superseded by those 
formed substantially in the manner specified 
by these means, that hammered kettles are now 
almost unknown. The usefulness of the inven- 
tion is thus admitted. 
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It is therefore only necessary for you to in- 
quire upon this branch of the ease: Was the 
combination of these means new? The patent 
when produced in evidence is prima facie evi- 
dence that such is the case— that these means 
producing this result were new. When an ap- 
plication is made for a patent, it is submitted 
to the commissioner of patents;- his sldll and 
judgment are brought to bear upon the subject, 
and when he grants the patent it is prima facie 
evidence that the means granted are new, and 
produce a useful result That evidence, of it- 
self, is sufficient for a.court or a juiy to deter- 
mine the question of novelty and usefulness, 
unless there be counteracting evidence intro- 
duced to rebut that prima facie evidence which 
the patent thus affords; and this should be 
borne in mind throughout the trial. 

The plaintiffs also insist that there is not 
only this to show that the patent was new 
and useful, but they say that the defendants 
themselves, in the very patent which they sub- 
mit to prove that they had the right to do what 
they have done, admit that it was new. That 
is the patent of Cannon, and in making his 
claim, he distinctly expresses Mmself hi this 
manner: "I distinctly disclaim those parts of 
my invention which are found in Hayden's pat- 
ent aforesaid;" thus admitthig and consenting 
that this patent to Hayden was a valid patent. 
In addition to that, gentlemen, witnesses have 
been introduced to you who testified that be- 
fore this invention of Hayden, these means 
were not used to accomplish this result, so 
far as their Imowle^ge extended upon the sub- 
ject. There are various sources of evidence 
which a party can draw upon in a patent case, 
to show that an invention was not new at the 
time it was made. If it can be shown that it 
was described in any publication prior to the 
discovery, no matter where that publication is, 
whether it be in Europe or America, if it is the 
identical thing described in such publication, 
then the party owning the patent can not suc- 
cessfully dalm any valid right under it. But 
there is in tliis case no such evidence as that. 
No hook has been produced to show to you or 
to the court, that this invention, if it was an 
invention, has been published in any book 
either in Europe or America. The testimony 
relied upon to prove this point is, that this in- 
vention is identical with that known as the 
Bullard invention or machhie. It is for you to 
determine whether such is the fact— whether 
the means employed in that machine are sub- 
stantially the same as those described by the 
plaintiffs, operate in substantially the same 
manner, and produce substantially the same 
result. 

As I have already remarked," it is admitted 
that the means used in the plaintiffs' patent, 
in the manner stated, were useful; and it must 
be further admitted that they were new, unless 
the same combhiation, produchig the same or a 
similar result, is to be found in the Bullard ma- 
chine. The plahitiffs' device is, the tool, in 
combination with the former, to form and make 
the shapes of vessels. If I understand the 
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Bullard machine, the tool did not aid in mak- 
ing the shape, but m smoothing and finishing 
the vessel after the shape had been made, with- 
out the aid of the tool. The plaintiffs' device 
was in reducing a disc, blank, or plate of 
metal, by the operation of the tool, in combina- 
tion with a former, reducing it from the center 
to the edge, at the same time forming it with, 
straight lines, by successive stages, into a 
complete kettle, or any shnilar article. I thinlc 
it is admitted, and if it is not, it is a question 
of fact for you to determine, that in the Bullard 
machine the operation of the tool hi combina- 
tion with a former, never did reduce the disc, 
blank, or plate of metal from the center to the 
edge, or reduce such disc, blank, or plate of 
metal in any way. If I understand the ma- 
clnne of Bullard, the disc, blank, or plate of 
metal was held by the clamps, and while thus- 
held in those clamps, by the aid of the former, 
it was made into shape; and while it was thus- 
being formed iiito shape, the tool was not 
brought hito operation; that after it was tiius 
made into shape, it being, in the first stages of 
the operation, held by the clamps, so that it 
could not then be enlarged, the tool went over 
it for the purpose of performing the office which 
it did perform, namely, that of smoothing or 
finishing the basin. It is my impression— and 
if I am incorrect, it is for you to determine- 
that the evidence is that it was never designed 
to do this in combhiation with a former, and 
that Bullard had no idea when he was operat- 
hig the machine, that the tool used by hhn. 
would, in combination with a former, gradual- 
ly reduce a disc, blank, or plate of metal from 
the center to the edge, or ha any other way. 
He reduced, shaped, or formed it, prior to the 
operation of the tool, by the swedging or 
stretching operation, and by the instrumen- 
talities which he used with the aid of the for- 
mer, it was turned into shape; and it was after 
this operation, if I understand it, that the tool 
was used, the mallet being employed where it 
was necessary, to remove the wrinkles— to give 
it a perfect finish. As I apprehend it, it never 
did, by the aid of the tool m combination with 
the former, reduce a disc, blank, or plate of 
metal gradually from the center to the edge, 
so as to make any simflar article to a ketfle, 
but it reduced it in other ways, without this 
combination. Nor am I aware that any witness 
(and if I am wrong here you will correct me, 
for you are the exclusive judges of fact), has 
sworn or pretended that that machine would 
do this: tMt is, reduce a disc, blank, or plate 
of metal by the johit operation of the former 
and the tool m the way in which it was there 
used. After you have examined that operation, 
you are to determine whether that Bullard ma- 
chine is identical with that of the plamtiffs or 
not; and it is for jou to say whether the de- 
vices in the Bullard machine, acting in combina- 
tion, which never did and never could produce, 
by tlie means stated, the useful result produced 
by the patent, is a combination of the same 
means which does produce such useful result. 
It is a safe source of testimony, which can 
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be relied upon with some degree of certainty, 
in order to ascertain ■whether the same means 
are used, to look at the result produced by the 
means used. Like means, provided the ma- 
chine is in perfect order, -will, in a measure, 
produce like results. And if like results can 
not be produced by two separate devices, it is 
good evidence for the jury to consider, in com- 
ing to a conclusion as to whether like means 
were used; because, as a general rule, like re- 
sults are produced by like means; and if like 
results are not produced by two separate de- 
vices, it is fair for the jury to infer that the 
means may not be alike in Idnd or character. 

If, therefore, gentlemen, you determine that 
the combination of means patented to the 
plaintiffs was new, tnen you will turn your at- 
tention to another question, namely, whether 
the defendants have infringed upon the rights 
so secured by the patent. If these means 
were new, and if the defendants have used the 
means secured by the plaintiffs' patent, they 
have infringed, although they may have used 
another device not patented by the plaintiffs, 
by which the result is accomplished in a more 
perfect and satisfactoiy manner. It is not 
material, gentlemen, for you to determine how 
useful this new device of the defendants was. 
Be it more useful or be it less useful, although 
they have a patent for it, they can not, by us- 
ing the means patented, use the means pat- 
ented to the plaintiffs, provided the plaintiffs' 
patent was valid. For, gentlemen, it is a 
well-established rule, that if a patent is grant- 
ed to one man for any machine or combina- 
tion, and then a patent is granted to another 
man for an improvement upon that machine 
or that combination, that such patent which 
the second man obtained can not be used, if 
by its^ use the first patent is infringed. 

Then the plaintiffs, on this part of the case, 
claim that although these defendants may have 
used means which may be an improvement, 
stiU they, by the use of those means, use the 
patent of the plaintiffs. The defendants, gentle- 
men, claim under what is called the Cannon 
patent; and they say that what they do is by 
virtue of the means specified in this patent; 
and, gentlemen, it is for you to determine 
whether or not the patentee designed, when 
he took out this patent, to have his machine 
to be in aid of the plaintiffs' machine or inde- 
pendent of it; and that you are to determine 
from the patent itself. In various parts of it 
the patentee speaks of the plaintiffs' patent 
He says the machinery which he uses "con- 
sists of a lathe provided with a series of forms 
which are screwed one at a time in proper suc- 
cession to a rotary mandrel, up to the face of 
which the plate of metal of which tlie vessel 
is to be formed is held by a poppet-head, while 
the tool is brought into operation by means of 
the mechanism of the sliding-rest to which it 
is rigidly screwed, so as to be moved and di- 
rected entirely by the mechanically produced 
movement of the sliding-rest" This is the 
description of the patentee. In practice he 
says that he found great disadvantages result 



from the movement and direction of the tool 
entirely by the mechanically produced move- 
ment of the sUdjng-rest. 

And then, further on: "These improve- 
ments," that is, his own improvements, "con- 
sist ehiefiy in conti-oUing the pressure of the 
tool, and partly directing its movements, by 
hand, while the balance of it is dk-ected by 
machinery, while it is sustained and moved 
by the mechanical means, by attaching it to a 
lever which is arranged upon a fulcrum or 
sliding-rest, or its equivalent having a me- 
chanical movement nearly sudi as is required 
for the tool to produce the desured shape, pro- 
vided the form were infallibly true and all 
parts of the metal of uniform character, said 
lever to be operated by a workman," etc. 

Then, in another part: "In the process of 
forming kettles by this machine, the principle 
of moving and conducting the tool mechan- 
ically is applied as far as consistent with the 
production of good work, and no further." 

It is claimed, gentlemen, that it is admitted 
by Cannon, under whom the defendants claim 
to act, titiat in some measure the tool is ap- 
plied, so far as consistent with the production 
of good work, mechanically. In determining 
this question, gentlemen, whether the defend- 
ants use the means patented to Hayden, you 
wiU bear in mind what I have already said, 
that if they use these means with something 
in addition to improve them, they can not use 
the improvement, although patented to thejn, 
provided they use the means patented to the 
plaintiffs. In determining this question, the 
jury will bear in mind that in order to estab- 
lish an infringement, it is unnecessary tliat 
the devices used by the defendants should be 
an exact copy of the devices of the plaintiffs, 
that the machine of the defendants should be 
literally and exactly like the plaintiffs'. All 
.,hat is required is, that the devices of the de- 
fendants should be substantially like the de- 
vices patented to the plaintiffs, although they 
may use another device which improves the 
devices patented to the plaintiffs; and I may 
say if any other rule were to be adopted than 
this, that all that is required is that the de- 
vices of the defendants should be substantially 
like the devices patented to the plaintiffs, it 
would be better in my judgment to repeal the 
whole of the patent laws of the United States. 
I have granted many Injunctions, during the 
time I have been upon the bench, to restrain 
the infringements of patents; but if this rule 
that I have stated were not the rule to be ac- 
cepted, I could never, consistently with my 
duties, again grant an injimction; and I should 
feel now boimd to dissolve all the injunctions 
I have ever granted, provided this rule were 
not correct 

There must be a substantial adoption of the 
devices. As I said before, gentlemen, the 
plaintiffs claim that in this patent of Cannon 
there is an admission that the mechanical 
means do in part direct, and if in part, though 
it may be in- a small measure, directed by 
hand, the patent would be violated. 
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The defendants claim, gentlemen, that if in 
the plaintiffs' machine the pin is talcen out, 
which, after the adjustment, ^holds the tool so 
that it wiU run up in the proper direction, that 
it ceases to be the plaintiffs' machine, and if 
for that device, the pin, a hand, or any human 
agency is substituted, so tliat the tool will run 
up precisely as it would if the pin had been 
in it, that after such substitution it is a differ- 
ent device, and not the invention of the plain- 
tiffs as patented. If I am wrong in that, the 
counsel wiU correct me; I understood him so. 
Perhaps you can discover the difference be- 
tween the eases I state; it is difficult for me 
to discover any. It does not depend upon the 
amount of force which that pin overcomes. 
It may be large or it may be small; if the pin 
is in it, it is the plaintiffs' device; but if any 
human agency keeps it still, it is not substan- 
tially the patent of the plaintiffs. In other 
words, if the pin of metal be taken out and a 
pin of flesh put in, it changes the device pat- 
ented to the plaintiffs. As I said before, there 
must be some substantial difference, and if 
there is no substantia] difference, the two are 
identical. And as I have previously said, if 
the plaintiffs' device is involved in that of the 
defendants, and if the defendants, in the use 
of what m&y be an improvement, adopt the 
device of the plaintiffs, there will be in that 
case an infringement. If the defendants, 
gentlemen, substitute, for something in the 
plaintiffs' machine, a passive agency which 
performs no useful object, in addition to the 
agency employed by the plaintiffs, such substi- 
tution of a passive agency would not alter the 
character of the plaintiffs' machine; and if 
without the substitution of such passive agen- 
cy, the patent of the plaintiffs would be vio- 
lated, it would also be violated after such 
passive agency had been substituted; 

And I will state to you, gentlemen, although 
my impression Is that I have given the same 
idea before, that if the hand-operation only 
aids the mechanical means of the plaintiffs at 
times in directing the tool, such aiding at 
times, the mechanical means in directing, be- 
ing at the other times in full operation, will 
not exempt the defendants as infringers upon 
the rights of the plaintiffs. 

Experts, gentlemen, have been introduced 
before you, who have given their opinion one . 
way or the other. The testimony of experts 
is useful to show the operation of devices; in- 
deed, very essential; but when experts under- 
take to tell what the patent is for, they as- 
sume the duty of the court; and when they 
undertake to say what is or is not a violation 
of the patent, they not only assume the duty 
of the court, but of the jury. 

In conclusion, I will state to you, if the de- 
fendants substantially adopt the devices of the 
plaintiffs' patent to accomplish a certain use- 
ful result, the defendants are violators of the 
rights secured l)y the patent. 

The only other qiiestion is a question of dam- 
ages, which is entirely for the jury to deter- 
mine. One element in coming to the question 



of damages is, gentlemen, the difference in 
cost in manufacture between the manufacture 
by the hammering process or the stamping 
process and the process adopted by the plain- 
tiffs. Another element is the difference in the 
value of the article made after it has gone 
through these processes. If the article made 
is more valuable when made by the process of 
the plaintiffs than when made by the process 
of stamping or hammering, that difference in 
value is also a proper element, together with 
the difference of cost, for you to consider in 
coming to the damages which the plaintiffs 
have sustained. The amount which has been 
manufactured by the defendants is admitted 
to be about forty-three thousand pounds. Tins 
is all I have to say to you. You wiU deter- 
mine the case as you think the evidence war- 
rants. 

Yerdict for plaintiffs— damages five cents per 
pound. 

[For another case involvinff this patent, see 
Waterhuty Brass Co. v. Miller, Case No. 17,- 
254.] 
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Case "KTo. 17,S57. 

The WATERLOO. 

[Blatchf. & H. 114.] i 

District Court, S. D. New York. Feb., 1830. 

EsTKT ur Derelict Vessel— Closed Port— For 

FEiTDRE — Payment of Duties — Rates 

of Salvage. 

1. The acts of April 18th, 1818, and May 
15th, 1820 (3 Stat. 432, 602), which provide 
that the ports of the United States shall be 
closed against every British vessel coming from 
a port closed against vessels of the United 
States, and that every vessel so excluded, which 
shall enter a port of the United States, shall be - 
forfeited, applies only to a voluntary entry by 
the act of the owner or master of the vessel, or 
of i their agents. 

[Cited in The Cargo ex Lady Essex, 39 Fed. 
767.] 

2. An entry by a derelict vessel, brought in 
by salvors, without the consent of her owner or 
master, or of their agents, does not work her 
forfeiture under those acts. 

[Cited in U. S. v. Curtis, 16 Fed. 189; Mer- 
ritt V. One Package of Merchandise, 30 
Fed. 197; The Cargo ex Lady Essex, 39 
Fed. 767.] 

3. A suit cannot be sustained in admiralty in 
rem, to enforce the payment of duties to the 
United States. 

[Cited in U. S. v. Five Hundred Boxes of 
Pipe, Case No. 15,116.] 

4. Goods saved from a wreck and brought 
within the United States, are subject' to import 
duties, under the acts of congress of Aoril 
20th, 1818, and March 1st, 1823 (3 Stat ^3, 
729). 

5. Whether they would be so at common law, 
quere. 



1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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6. The nature of salvage considered, and the 
principles regulating its amount enumerated. 

[Cited in The Galasy, Case No. 5,186; The 
John Wurts, Id. 7,434; The Neto, 15 Fed. 
821.] 

7. The practice of calling in seafaring men to 
assist the judgment of the court, has never 
been sanctioned in this country. 

8- The rate of salvage in cases of derelict 
is seldom more than one-half of the net proceeds 
of the property saved. Two-thirds of the whole 
proceeds have sometimes been allowed, but the 
whole proceeds are never allowed unless their 
amount is so small that less would be an inade- 
quate compensation. 

[Cited in The Carl Schurz, Case No. 2,414.] 

9. In awarding salvage upon a foreign ves- 
sel, courts in this country will regard the rates 
of allowance in the courts of the owner's coun- 
try. 

10. Import duties upon wrecked property are 
to be paid out of the gross proceeds, before de- 
ducting salvage, and are not to be charged ex- 
clusively on the owner's share of the salvage. 

11. The relative claims of the actual salvors, 
and of the owners of the salving vessel and of 
its cargo, considered. 

[Cited in The Comanche v. Coast Wrecking 
Co., 8 Wall. (75 U. S.) 473; The Persian 
Lfonarch, 23 Fed. 823; Compagnie Com- 
merciale de Transport v. Charente S. S. 
Co., 60 Fed. 926.] 

12. The duties of a master and of his crew 
in relation to saving derelict property, consid- 
ered. 

13. In this case, two-thirds of the proceeds 
of the property saved, after deducting the im- 
port duties, was given to the salvors. Two- 
thirds of the salvage was awarded to the own- 
ers of the salving vessel and of its cargo, and 
the remaining one-third was divided equally 
among the salvors, the master receiving no more 
than was received by each of the crew, and by 
a passenger who did duty as a sailor. Costs 
were decreed out of the proceeds in court, after 
deducting salvage. 

[Cited in Markham v. Simpson, 22 Fed. 745.] 

The ship Waterloo, of London, was discov- 
ered, on the 27th of August, 1828, by the brig 
Merced, in latitude 34" N., longitude 75** W., 
abandoned at sea. The Merced was bound 
from Havana to Cadiz, but, leaving her 
course, she, -with great difficulty and dan- 
ger, to-wed the Waterloo into the harbor of 
New-York, where they arrived on the 12th 
of September, The ship and cargo were 
thereupon libelled, on the 16th of September, 
by Peter Harmony, the owner, and Eliphalet 
Kingsbury, the master, of the brig, in be- 
half of themselves and of all others concern- 
ed, to secure the payment of salvage. Against 
this libel, three claims and answers -were in- 
terposed. The first -was by the district at- 
torney of the United States, and claimed that 
the ship was forfeited to the United States, 
under the 1st section of the act of April 18th, 
1818 (3 Stat. 432), -which enacts, that from 
and after the 30th day of September (1818), 
the ports of the United States shall be and 
remain closed against every vessel owned, 
wholly or in part, by a subject or subjects 
of his Britannic majesty, coming or arriv- 
ing from any port or place in a colony or 
territory of his Britannic majesty, that is or 



shall be, by the ordinary laws of navigation 
and trade, closed against vessels owned by 
citizens of the United States; and, that 
every such vessel, so excluded from the ports- 
of the United States, that shall enter or at- 
tempt to enter the same in violation of the- 
act, shall, with her tackle, apparel and furni- 
ture, together with her cargo on board such 
vessel, be forfeited to the United States. The 
answer alleged, that the Waterloo was owned 
by British subjects, and came from a port 
-that was, by the ordinary laws of naviga- 
tion and trade, closed against vessels owned 
by citizens of the United States, to wit, from 
Annatto Bay, in Jamaica, and entered the 
harbor of New-York in violation of the act, 
whereby she, her tackle, &c., and cargo be- 
came forfeited to the United States. The- 
answer also claimed, that if the Waterloo 
and ber cargo were not forfeited for the- 
cause above stated, her cargo was subject to 
duties, and prayed a decree accordingly. 
The second claim and answer were inter- 
posed by the British vice-consul, in behalf of 
the unknown owners, praying a sale of the 
vessel and cargo, and that the proceeds, aft- 
er payment of salvage to the libellants, 
might be decreed to be paid to the claimant. 
The third claim and answer wer^ interposed 
by George and Henry Barclay, as agents for 
the underwriters at Lloyd's, in London, and 
for insurers at ijiverpool and Glasgow, in 
behalf of whomsoever of their principals it 
might concern, praying that the balance of 
the proceeds of the sale of the ship and car- 
go, after deducting salvage, "fee, might be 
detained by the court a reasonable time, un- 
til the rights of their principals could be as- 
certained. They also alleged that they had 
bonded the duties, and paid charges and ex- 
penses, and prayed that they might be de- 
creed to be paid out of the proceeds. On 
the 6th of October, a venditioni exponas was- 
issued to the marshal, returnable on the 19th. 
The ship and her cargo were sold for ?30,- 
262.19, which sum was deposited in court. 
On the 15th of October, a second libel was 
filed by the district attorney against the ship,, 
and also an information against her cargo, 
claiming a forfeiture of the same for a vio- 
lation of the act of April 18th, 1818, and of 
the supplementary act of May 15th, 1820 Qi- 
Stat 432, 602). Separate claims and an- 
swers were filed by all the other parties, 
denying that any forfeiture was incurred, 
and alleging the substance of their former 
pleadings. On the 11th of November, by 
the consent of all parties, an order issued to 
the marshal to pay to the collector the du- 
ties upon the ship and cargo, amounting to 
nearly $22,000. The evidence in the case con- 
sisted of the depositions of the crew of the 
Merced, and of Captain Driscoll, master of 
the Orient, who had boarded the Waterloo 
before the Merced came up, but abandoned 
her, thinking it impossible to get her into 
any port. He stated that Bermuda was the 
nearest place, but that it would have been 
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about as hazardous to have taken tlie Water- 
loo tliere, as it was to take lier to New- York. 
The difficulty and danger of reaching New- 
York -with her were described by the crew 
of the Merced to have been very great. The 
other facts in the case are sufficiently set 
forth in the opinion of the court 

James A, Hamilton, Dist. Atty., for the 
United States. 

Francis B. Catting, for Kingsbury. 

David B. Ogden, for Harmony. 

William Betts, for the Barclays. 

Hamilton Wilkes, for the British vice-con- 
sul. 

BETTS, District Judge. The "two claims of 
the United States, first to a forfeiture of the 
ship and of her cargo, or secondly, to a satis- 
faction of the duties charged upon them, wiU 
be first disposed of. The argument on the 
part of the United States is, that the ship and 
her cargo being British property, and coming 
last from a port closed to the United States,, 
their entry here is made against the direct 
terms of the statute, and that, as congress have 
not made an exception of any description of 
eases, this property must incur the forfeiture 
declared by the act. The court cannot accede 
to this interpretation and application of the 
statute. • There are certain principles inlierent 
in penal legislation, which necessarily quahfy 
or restrain its enactments, whether they are 
expressed in terms or not. When the viola- 
tion of a law is supposed, it is always intended 
that there is a free a^ent, acting voluntarily. 
Courts will, accordingly, in the construction 
and execution of penal laws, supply those ex- 
ceptions or quahfieations which are presumed 
to be within the contemplation of the legisla- 
ture as always accompanying such enact- 
ments. The William Gray [Case No. 17,694]; 
Sheppard v. Gosnold, Vaughan, 159, 169; 
Beeves, Shipp. 203-207. Although, therefore, 
the entry of the vessel and of her cargo are 
interdicted, and the forfeiture is imposed upon 
both, yet this form of enactment is to be un- 
derstood to signify a voluntary navigation of 
the ship into our waters. Any other construc- 
tion would lead to the revolting conclusion, 
that a vessel and cargo cast as wrecks upon 
our shores, might nevertheless be forfeited for 
sheltering themselves in a port closed against 
them by the policy of trade. This would be 
to constitute a man's calamities his ofCence, 
and to convert the acts of God into causes of 
punishment and confiscation. 

It is, however, contended, that if the statute 
has regard to voluntaiy entries, that made by 
the Waterloo in this case was entu'ely so; and 
that nothing can excuse her having been 
brought into a port of the United States, un- 
less she is shown to have been brought there 
from absolute necessity. The proofs undoubt- 
otlly show that, in the state of the wind. New- 
Yorlc was the most convenient port to make 
with the wreck. But Bermuda was much 
nearer, and it is by no means evident that any 
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greater hazard would have been encountered 
in taking her to that island. New-York was 
clearly the port of choice, and not of neces- 
sity, as it was determined to bring the wreck 
here when she was taken possession of, many 
hundi-ed miles distant; and, if a port strictly 
of necessity had been sought, no doubt the 
effort would have been made to run into Nor- 
folk, or even Bermuda. Under these circum- 
stances, it is insisted, that if a case of m-gent 
and compulsive necessity might have protected 
the entry, no such case existed, and that bring- 
ing this vessel and her cargo here must be 
taken to have been a voluntary and designed 
importation. There is force in these sugges- 
tions, and they would undoubtedly be conclu- 
sive if the original ship's company of the 
Waterloo, or any person entitled to represent 
her owners, had concm-red in the act. But 
it is to be borne in mind, that the Waterloo, 
when found, was deserted by her crew, and 
was brought into the United States by the 
salvors, at their own instance, without the 
concurrence or knowledge of the owners or of 
their agents. To condemn the vessel for this 
cause, would be to render the owners respon- 
sible for the acts of others having no author- 
ity under or connection with them. The su- 
preme com-t have repudiated, in strong lan- 
guage, a construction of our revenue laws 
which would thus punish one man for the of- 
fences of another, over whom he could have 
no control. Peiseh v. Ware, 4 Cranch [8 U. 
S.] 347, 365. The doctrine is carried out and 
applied, in a variety of instances, to the ex- 
emption of property which would be forfeited 
if it had been placed in the predicament in 
which it is found, by the act of those who 
were entrusted with it by the owner, or who 
would have to bear themselves the consequen- 
ces of their own misconduct. The Bello Cor- 
runnes, 6 Wheat. [19 U. S.] 152; 651 Chests of 
Tea V. U. S. [Case No. 12,916]; s. c, 12 Wheat. 
[25 U. S.] 4S6. With regai-d to the owner of 
the ship and cai-go, it would, therefore, make 
no difference whether they were navigated in- 
to an inhibited port as derelicts, by strangers 
and salvors, or were cast upon om* coasts by 
tempests and saved as wrecks from the sea. 
The law of confiscation and forfeiture would - 
not touch them in either case. 

Neither can a suit be sustained in the comrt 
of admiralty against the ship, or an hiforma- 
tion against her cargo, to enforce the payment 
of duties (U. S. v. Three Hundi-ed and Fifty 
Chests of Tea, 12 Wheat. [25 U. S.] 486), be- 
cause the jurisdiction of this court in rem, in 
revenue cases, embraces only seizures for for- 
feitures under the laws of impost, navigation 
and trade, as confen-ed by the 9th section of 
the judiciary act of 1789 (1 Stat. 76). The 
prosecutions on the part of the United States 
are accordingly both dismissed. 

The question was raised and discussed at 
large by all parties, whether this cargo was 
subject to duties. In strictness of law, they 
were ooneluded upon this point. The par- 
ties had directly or impUedly assented to. 
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the order previously made in the case by the 
court, by which payment of those duties was 
directed, and such assent would undoubted- 
ly preclude them from afterwards calling in 
question the correctness of the decree. The 
Concord, 9 Oraneh [13 U. S.] 387. Still, as it 
may be desirable to the parties to review on 
appeal all the proceedings in this court, and 
to be put in possession of the views which 
have governed its decisions, and, as no for- 
mal opinion was delivered when that order 
-was made, it may be proper, at this time, to 
state summarily the reasons which influen- 
ced that decision. No doubt, according to 
the construction of the En'glish laws of im- 
post, -mceeked property was originally ex- 
empted from the payment of duties. 1 Moll, 
392; Sheppard v. Gosnold, Vaughan, 159, 
164; Com. Dig. "Trade," C, 3. This was 
upon the common law notion, that wrecked 
property belonged to the king, and that the 
king was not chargeable with customs, as 
they were, in supposition of law, paid to 
himself, and he would not take a small part, 
by way of duty, out of' that which was all 
his own. 1 Moll. 392. Lord Chief Justice 
Vaughan further suggests, that goods cast 
upon shore as wreck could not be deemed 
to be imported as merchandise, and to be 
embraced by the statutes relative to cus- 
toms. Sheppard v. Gosnold, Vaughan, 159, 
164. This consideration influenced the deef- 
sion of the king's bench, in Courtney v. Bow- 
er, 1 Ld. Eaym. 501, and, no doubt, in a de- 
gree, led to some of the suggestions thrown 
out by the court in Peisch v. Ware, 4 Cranch 
18 U. S.] 347. Whether the decisions in Eng- 
land should not be limited to eases of wrfeek 
at common law, where the goods are thrown 
on shore by the sea, would only become a 
material inquiry in case we were to be gov- 
erned in this matter by the common law 
rule. The statute of 5 Geo. I., c. 11, has since 
placed wrecked goods, in respect to duties, 
upon the same footing with goods regularly 
imported, and I think that the acts of con- 
gress substantially accomplish the same end 
here. Judge Winchester, who has left be- 
hind him a high reputation as a learned and 
discerning judge, very distinctly intimates 
his opinion, that goods saved from a wreck 
at sea, and imported into this country, are 
not chargeable with duties. Mason v. The 
Blaireau, 2 Cranch [6 U. S.] 240; Peisch v. 
Ware, 4 Cranch [8 U. SJ 354, note. The 
courts above, in reviewing his decision in the 
ease of The Blaireau, did not touch that par-- 
ticular point. The proposition was advan- 
ced arguendo by counsel in the subsequent 
case of Peisch v. Ware, 4 Cranch [8 IT. S.] 
347, but the decision of that case did not 
necessarily lead to the consideration of the 
general proposition, and it was not adverted 
to by the court. The court decided, that 
goods wrecked and brought into our ports 
are not liable to forfeiture for not having 
been regularly entered in conformity to the 
I'eveuue laws. Manifestly, it might often be 
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impossible for strangers bringing property 
in, as wreck, to comply with the requisitions 
of the custom-house in making a regular and 
perfect entry of the goods; and, therefore, 
it would be a most harsh application of the 
provisions of those laws, to condemn the 
property for that cause. Whether, if the 
question rested upon the construction of the 
revenue laws, the principle would not extend 
further, and exempt such property from lia- 
bility to duties, I do not think it indispen- 
sable now to determine, as, in my judgment, 
the 15th section of the act of April 20th, 
1818 {3 Stat. 437), reenaeted by the 21st sec- 
tion of the act of March 1st, 1823 (3 Stat. 
736), removes, the formal difficulty of making 
entry, and places goods saved from wreck 
upon the same footing as if imported in a 
regular course of trade. By providing that 
before goods taken from a wreck shall be 
admitted to entry, they shall be appraised, 
the manifest implication of the act is, that 
they are to pay duties; and, without pur- 
suing the discussion upon general principles, 
which, in my opinion, would lead to the 
same conclusion, I shall declare that this 
ship and her cargo have been rightfully 
charged with duties. If there is a seeming 
harshness in drawing a revenue from prop- 
erty so situated, either in respect to the 
English owner or to the salvors, it is worthy 
of remembrance that a like rule would be 
applied to American property taken under 
similar circumstances into a British port. 
Pope, Mereh. Guide, 82, 338. 

The inquiiy next in t)rder is the amount 
of compensation to be awarded to the sal- 
vors. There is no evidence before the court 
that the owner of the Merced is not also 
owner of her entire cargo. In the distribu- 
tion of salvage money, he will be treated as 
such. The salvors, then, as between them- 
selves, will stand in two classes: 1st. The 
owner of the Merced; 2d. Her master and 
crew. Although these parties unite in the 
action against the ship and her cargo, and 
have a common interest in the amount to be 
recovered, yet, in the ultimate division of 
that amount, their interests are separate, if 
not hostile, to each other. 

The main question is, how much salvage 
shall be allowed? It is obvious that the vicis- 
situdes of nautical pursuits must have brought 
this inquiiy fi:equently before the courts. It 
has been the subject of adjudication from the 
earnest histoiy of judicial proeeeduigs. But, 
as each case comes clothed with variant circum- 
stances, it has been thought impracticable to 
establish general rules which may with just- 
ness be applied to all cases. The want of fix- 
ed principles of compensation is the source of 
serious perplexity to courts and of uncertainty 
to parties in interest. There are marked 
fluctuations in allowances, where the cases 
would seem to require no discrimination. This 
occurs not only between different tribimals, but 
the books supply us many instances in which 
enlightened and cautious judges will reward, at 
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one time, with a liberal hand, services which, 
at another, are compensated sparingly. These 
diversities arise from the effort of the law to 
have each cause, in. salvage claims, disposed of 
upon its own particular merits, and, with this 
view, the whole matter is referred to the dis- 
cretion of the court which acts in the cause. 
Yet, probably, nowhere can judicial discretion 
be less intelligently and satisfactorily exercised 
than in matters of salvage. The judge must 
weigh facts, and estimate probabilities, of the 
true import or bearing of which he will general- 
ly, from his education and pursuits in life, be 
less competent to form correct opinions than in 
almost any other branch of his duties. This 
would be so, if he could be an eye-witness to 
every occurrence in the case, as he could but 
imperfectly estimate risks and services so for- 
eign from his own habits and experience. He 
has not, however, the satisfaction of knowing 
that he is called upon to judge of facts as they 
actually occurred. He must gather the infor- 
mation on which he acts from those who have 
every inducement to conceal or discolor parts 
of the transaction, and who would be usually 
restrained by no fear of contradiction or ex- 
posure. Inflamed representations of perils and 
sufferings must accordingly be expected, par- 
ticularly when addressed to one who would 
rather be inclined to apprehend dangers in sit- 
uations and exposures with which he is not 
familiar, and thus to liberally value services 
devoted to the rescue of property in that con- 
dition. The English court of admiralty has en- 
deavored to obviate this pressing inconvenience 
by calling to its aid seafaring men, who can 
properly appreciate the facts presented, and ad- 
vise the court to such judgment as the natmre 
of the case may require. This mode of pro- 
cedure has never been sanctioned in this coun» 
try. There are, however, certain general con- 
siderations which enter into the estimate made 
by courts of the services to be rewarded— as, 
1st. The sittiation of the salvors, and their con- 
duct and exposures; and with these is properly 
connected a regard to the value of the ship and 
cargo employed by them in effecting the sal- 
vage; 2d. The situation of the property saved, 
and the probabilities of its preservation without 
the assistance of the salvors; and 3d. A liberal 
public policy, which, on the one hand, holds out 
encom^agements to mariners to aid in the pres- 
ervation of property, by securing to them gen- 
erous rewards, and, on the other, exercises a jeal- 
ous and vigilant protection over the ship-owner 
and merchant, to shield them from exorbitant 
demands. It is through influences so important 
and conflicting that courts are to ascertain and 
settle the rate of reward, without having any 
more definite criterion fixed by the law to 
guide and correct their deliberations. There 
can be no smi)rise, therefore, at the different 
results to which men of equal justness of pur- 
pose arrive, nor that the books should abound 
with cases filled with learning on this subject, 
yet leading to no plain, practical results. It is 
unnecessary to rehearse the doctrines that have 
been advanced and the decisions that have 



been made, as they do not profess to fix an 
exact standard or measure of compensation, or 
to do more than offer suggestions and argu- 
ments which may be usefully consulted in fu- 
ture cases. The English and American author- 
ities, which discuss this topic most instructively, 
are collected in Judge Story's late edition of 
Abbott on Shipping. 

The tendency of a preponderance of the deci- 
sions is, manifestly, to consider one-half of the 
nett proceeds the ultimatum of salvage to be al- 
lowed in cases of derelict. L'Esperance, 1 Dod. 
46, 49; Rowe v. The Brig [Case No. 12,093]; 
Ooncklin v. The Harmony [Id. 3,089]; More- 
house V. The Jefferson [Id. 9,793]. Still, two- 
thirds of the whole proceeds have been allow- 
ed. The Jonge Bastiaan, 5 0. Rob. Adm. 322. 
And the decisions of the English admiralty -will 
have more consideration in the present case, as 
our courts, in awarding salvage for the pres- 
ervation of the property of foreigners, have re- 
gard to the rates of allowance which, obtain 
in the courts of the owner's country, it being 
the policy of our tribunals to observe, in this 
respect, a rule of reciprocity. Armroyd v. Wil- 
liams [Case No. 538]; Mason v. The Blaireau, 
2 Oranch [6 U. S.] 240. The claims of the libel- 
lants in this case, if allowed,' would absorb the 
whole proceeds of the ship and cai-go. This 
the courts will not sanction, except in cases 
where the property saved is so small in value 
as to be necessarily aU required to cover char- 
ges and make any compensation to the salvors. 
The doctrine of salvage derives its support from 
the consideration, that however munificent the 
reward may be to the salvor, something, a resid- 
uum, is still secured to the owner. Has rights 
are not to be deemed derelict. One of the most 
satisfactory reasons for allowing a discretion to 
the courts in this respect is, that they can re- 
ward not only" according to the merit of the 
services, but also in proportion to the amoimt 
saved. I have met with no instance in which 
the whole amount saved, and an amount equal 
to what was preserved in this case, has been 
all of it taken from the owner. Courts, in so 
doing, would be reinstating the rule of nature, 
or rather of barbarism, in devoting to the first 
finder whatever property the. exigencies of the" 
owner had wrested from him or compelled him ' 
to desert. 

The main effort of the libellants' counsel 
has been to throw the whole of the duties oil 
the owners, and leave the salvors the same de- 
gree of compensation that would be allowed if 
the gross proceeds of the property represented 
its nett avails. Without pursuing the train 
of reasoning which has satisfied my mind that 
there is no just ground for exonerating the 
salvors from sharing in the charge of duties, 
it will be enough to say, that nothing more can 
be considered saved in this case, out of which 
the salvors may be rewarded, than what re^ 
mains after satisfaction of the duties. Wheth- 
er that proportion goes to the government, as 
the price for the enjoyment of the salved prop- 
erty, or perishes at sea, the residue Is all that 
the exertions of the salvors have placed at the 
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disposition of the court. Coneldin v. Tlie Har- 
mony [supra]. 2 

Tlie duties were nearly §22,000, wMcli ex- 
ceeded one-lialf of the gross proceeds of the 
ship and cargo. The remainder composes the 
sum which is now to be distributed between 
the salvors and the owners. The comt has no 
doubt that the owners should be required to 
disburse a large proportion of this. In re- 
spect to them, the salvage was of the most 
meritorious order. Independent of the evi- 
dence of the salvors, the testimony is full and 
satisfactory, that the "Waterloo, when fallen in 
with, was in the most perilous situation. Cap- 
tain Driscoll thought thai any attempt to save 
her would be hopeless. She lay in a rough 
sea, at a great distance from any port, nearly 
dismantled. It was scarcely possible to board 
her, on account of the noxious and stifling air 
in her hold and cabin. She was rapidly sink- 
ing, having then made about twelve feet of 
water, and the wind at the time was blowing 
heavily. The crew had abandoned the wreet 
three days before, as being then in a desperate 
condition, and, no doubt, but for the inter- 
vention of the salvors, the vessel and her 
cargo would all have perished in a very few 
hom-s. This, therefore, as it respects the own- 
ers, shows that their property was rescued 
from dangers which must immediately have 
been fatal to it, and against which no pre- 
mium short of its value would have obtained 
for them an indemnity. Nor could this have 
been done without great exposure, and the 
most energetic exertions on the part of the 
salvors. These circumstances— the desperate 
situation of property, and the personal danger 
incurred by the salvors— are always recog- 
nised as demanding a liberal award of sal- 
vage. Admitting the perils and intrepidity of 
the ship's crew to be extravagantly exaggerat- 
ed, in the relation given by themselves, yet 
there is extrinsic evidence enough to satisfy 
the court that the wreelj: could not have been 
brought into port without uncommon exer- 
tions and perseverance and no small degree of 
hazard to their lives. The Waterloo was not 
in a condition to be niivigated by herself, nor 
pould the Merced, with safety, have spared 
hands enough to man her. Cables were ac- 
cordingly passed to her from the Merced, and 
she was towed in, a sufficient number of men 
being put on board to work the pumps, and 
do the labor indispensably necessary to keep 
the wreck afloat. This, it is stated, is always 
a dangerous proceeding, and, in vessels of the 
relative size of these (the Waterloo being 

2 In The Jubilee, decided in 1826, but not re- 
ported until 1840 (3 Hagg. Adm. 43, note), in 
a very meritorious ease, the court awarded two- 
thirds as salvage, and ordered sufficient proper^ 
to he sold to pay salvage and expenses, duty free. 
But a sale of cargo, duty free, in respect to sal- 
vage, is no longer allowed. 4 & 5 Wm. IV. c 
89, § 4. It would seem, therefore, that salvors 
would now pay duties on their share, or, which 
is the same thing, that salvage would be award- 
ed out of what remains after duties on the gross 
amount are paid. 



about double the burthen of the Merced), must 
be attended with the most imminent risk. 
When Captain Driscoll, of the Orient, parted 
company with them, the wind was high and 
squally, and from fourteen to fifteen days 
were consumed before the wreck made land. 
Connecting with these facts the relation given 
by all the libeUants, on their examination, that 
the weather continued tempestuous during the 
whole time, and that they encountered three 
severe storms, and it must be manifest that 
efforts of dauntless courage and constancy 
must have been put forth to secm-e this prop- 
erty. There is, then, a manifest propriety in 
charging the owners liberally, in proportion to 
the value so rescued; and I shall decree that 
two-thirds of the gross amount, after the de- 
duction of duties, be paid to the salvors. 

The manner in which this sum shall be 
distributed between the owner of the Mer- 
ced and her master and crew, will next be 
investigated. Upon this branch of the case 
the testimony of the libeUants may be re- 
ceived with less distrust, for, in so far as it 
proves that unceasing and extraordinary ex- 
ertions were necessary on their part to save 
their own vessel and the wreck, it magnifies, 
in the same proportion, the importance of the 
Merced to the success of the enterprise. The 
toil and the peril were the crew's, but they 
had nothing else in jeopardy. The owner of 
the Merced had in risk upon the adventure 
a vessel and cargo, worth neai'ly double the 
wreck and her cargo, and that vessel was 
the essential instrument by which the sal- 
vage was made, and without which, in tlio^ 
crippled condition of the Waterloo, it could 
not have been effected. In this point of 
view, the claims of the respective parties up- 
on the fund would seem to stand nearly in 
equilibrio; and probably the master and 
crew would accede to the propriety of an 
equal division. The court cannot, however, 
on this inquiry, lose sight of the situation in 
which the master and crew of the Merced 
stood in relation to her owner. He in no 
respect assented to this undertaking. It is 
not pretended that any discretionary power 
was given by him to use his vessel and cargo 
for purposes of this character. The master 
and crew took upon themselves to employ 
his property in an enterprise for their own 
profit. If successful, they expected to reap 
a rich reward; and, if otherwise, and their 
own vessel should be lost, they would run 
no other risk than that of their personal 
safety. They were in charge of property 
valued at about $72,000, the whole of which 
was put in most imminent hazard by this 
act. The insurances upon the vessel, cargo 
and freight were- all forfeited by the devia- 
tion made to rescue the wreck. Nor does 
the case stand relieved by the consideration 
that the libeUants were impelled by the loft- 
ier motive of saving human life. It was, on 
their part, a mere enterprise for securing 
wrecked property, with a view to their own 
emolument. These remarks apply to the- 
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■wliole crew. The service "was not enforced 
upon the seamen by the orders of their su- 
perior. The master had no authority, as 
they well linew, to exact it. He did not as- 
sume to do so. The crew were convened 
and fully consulted, and, after well consid- 
ering the matter, gave their consent to the 
undertaking. With an earnest anxiety to 
encourage all efforts founded in humane mo- 
tives, or tending to lessen the misfortunes 
of those whose property is abandoned at sea, 
courts cannot overlooli the paramount duty 
of a ship's company to avoid every act which 
may unnecessarily lead to an exposure, to in- 
jury and loss, of the vessel and cargo com- 
mitted to their charge. The interests of com- 
merce exact the strictest fidelity from mar- 
iners in the performance of the trusts re- 
posed in them. Their whole skill must be 
devoted to the service, and they well know 
that they have no right to depart from, this 
duty, except under the influence of a con- 
trolling necessity. Had the deviation in this 
instance been made with a view to save life, 
I should adopt the sentiment of an eminent 
judge,— Bond v. The Cora [Case No. 1,621],— 
and say, that I would not be the first to de- 
cide that such deviation should compromit 
any right of the owner or freighter. Yet, 
■n'hen no such motive incites to the act, and 
no justification for a deviation exists, I can- 
not think that -the interests of commercial 
navigation would be subserved by placing 
in the way of sailors temptations to aban- 
don their immediate duty, in pursuit of en- 
terprises and adventures of salvage. If the 
court should encourage seamen to put in im- 
minent peril property worth $72,000, with a 
view to rescue ?40,000 found derelict, it could 
not forbid their risking an Indiaman or a 
Guarda Costa, of ten times that value, for 
an object of still less importance. It is ap- 
prehended that the promulgation of such a 
doctrine would tend to unsettle the fidelity 
of seamen, and work measureless mischief 
to the security of navigation and trade. 
Whatever, then, the merits of the service 
may have been in relation to the owners of 
the Waterloo, the preceding observations in- 
dicate the opinion of the court that the crew 
of the Merced stand in a much less meri- 
torious light, upon their claims, in competi- 
tion with those of the owner of that vessel. 
If their dereliction of duty detracts so great- 
ly from the reward they might otherwise re- 
ceive, the consideration ought to have a still 
more important influence in the case of the 
master. He not only encouraged and insti- 
gated the crew to a breach of duty, but, on 
his own part, more directly betrayed the con- 
fidence of his employer, and violated his ob- 
ligation to his vessel. He put his vessel and 
her valuable cargo to an excessive and most 
improvident risk; and he must also have 
been conscious that this abandonment of the 
business in which he was employed, to en- 
gage In another so incompatible with the 
safe fulfilment of his instructions, might 



have prejudiced his owner to many times 
the amount of all which could be realized in 
salvage. It is well known to every intelli- 
gent ship-master, that his failure to execute 
the charge imposed upon him will usually 
affect his principal not only to the extent of 
the shipment, but that a series of mercan- 
tile arrangements is usually fx*amed upon a 
voyage, which may be disconcerted, to the 
ruin of his owner. The master of the Mer- 
ced had no right, in judging of the probable 
advantage his owner might derive from the 
salvage of the wreck, to estimate only the 
possibility of the entire loss of the brig and 
of her cargo in the adventure, but he should 
also have contemplated the consequences to 
his owner, if he failed to realize his funds 
in a European port, where they were des- 
tined, and would undoubtedly be anticipated. 
-The bearing this might have upon his own- 
er's credit and fortune, ought not to have 
been lost sight of by the master, who was 
relied upon to fulfil those expectations- K 
these considerations were too remote and 
contingent to be objects of attention at the 
time the master decided to undertake this 
rescue, he ought at least to have been cer- 
tain, that if the enterprise should result un- 
fortunately, and his own vessel be lost, Jiis 
owner would be indemnified to that extent. 
Yet, disregarding this plain dictate of pru- 
dence, he embarked in a project which de- 
sti'oyed the protection of any insurance his 
owner might have had, and substituted noth- 
ing in its place beyond his own person^,! re- 
sponsibility. This is not -shown to have been 
of any value. Although this extraordinary 
disregard of obligations to their owner by 
the master and seamen might peihaps jus- 
tify the court in withholding all compensa- 
tion from them personally, and transferring 
the whole salvage to the owner of the Mer- 
ced, as his indemnity for the loss of the voy- 
age, yet I am rather inclined to admit them 
to a moderate participation in the salvage, 
and shall therefore decree the payment of 
one-third part "to them and two-thirds to the 
ovi ner.3 " 

I shall not discriminate, in the distribution 
of the salvage among the ship's company, 
between the master and the common sailors. 
If the superior experience and seamanship 
of the master were most serviceable in se- 
curing the ultimate safety of both vessels, 
so the dereliction of duty on his part was 
more inexcusable than that of his associates. 
Without his approbation, they could not 

3 In no previously reported ease does more than 
one-half seem to have been allowed to the owner 
of the salving vessel. In The Henry EwlDank 
[Case No. 6,376], Coneldin v. The Harmony 
[Id. 3,089], The Cora [Cases Nos. 1,620 and 
1,621], and Mason v. The Blaireau, 2 Cranch 
[6 U. S.] 240, 269, one-third was given to the 
owner. In Taylor v. The Cato [Case No. 13,- 
786], The Cumberland [Id. 3,470], The Waterloo, 
2 Dod. 433, 443, and The Columbia, 3 Hagg. 
Adm. 428, 431, one-half was given to the owner. 
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Iiave abandoned the voyage in whieli they 
were engaged, to enter upon this undertak- 
ing, and there is no reason to suppose that, 
unless persuaded by him, they would have 
attempted or desired to do so. Besides, he 
chose, in order to secure his prize, to level 
himself to the situation of his crew. His 
witnesses testify, that he so weakened the 
force of the Merced as to be obliged himself 
to go aloft and to do the duty of a common 
sailor in all other respects, and he also im- 
posed the like service upon the cook. The 
court, therefore, deems it proper to mark 
this case, by allotting to the master only the 
compensation of a common seaman, and to 
the sailors such reward as will barely show 
that the court does not disregard the brav- 
ery and perseverance with which they de- 
voted themselves to the preservation of both 
vessels after they had embarked in the en- 
terprise. Had these high qualities been dis- 
played in a case free from the improprieties 
that accompanied this undertaking, the court 
would have felt great satisfaction in bestow- 
ing upon them the most liberal reward. If 
the master had been the owner of the Mer- 
ced, or if she had been of very trifling value 
compared with the wreck, the court would 
have experienced the sincerest gratification 
in compensating him and his crew accord- 
ing to their respective merits in planning 
and prosecuting the salvage service. 

The reasons which have led the court to 
the conclusion now adopted are already suf- 
ficiently detailed. It only remains to add, 
that ihere appears, from the proofs, to be no 
occasion for making a distinction in the ap- 
portionment of the salvage amongst the' sea- 
men. Each was required to do all that his 
strength would admit, on board of both ves- 
sels. I shall accordingly decree that the 
one-third part of the salvage be divided 
among the ship's company (including the 
passenger who performed the duty of a 
sailor with the others), share and share alike. 
Out of the residue of the proceeds in court, 
after deducting salvage, the clerk will pay 
the taxed costs of the libelkints in tJieir suit, 
and also in their answers and claims to the 
actions on the part of the United States, and 
the taxed costs and disbursements of the 
marshal, and the taxed costs of the clerk. 
The British consul having properly inter- 
fered to protect the interests of British sub- 
jects who might be interested, his taxed 
costs are also to be satisfied; and, it being 
made to appear to the court, that those in- 
terested in the Waterloo and her cargo have 
since sanctioned the steps taken by the 
Messrs. Barclays in behalf of the British un- 
derwriters, the clerk will further pay the 
taxed costs of those parties. The residue of 
the fund will remain in court, to abide its 
further order, on the application of those 
who may be entitled to it. Decree accord- 
ingly. 
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Case Ifo. 17,258. 

WATERMAN v. MERRILL. 
[2 Abb. TJ. S. 478, note.] i 

Circuit Court, E. D. Michigan. June Term, 

1870. 

Equity" — Ami;xi)mb\t of Axswbk — Mistake. 

[The court will not allow the theory of de- 
fense set up by the original answer to be 
changed in several important particulars mere- 
ly on the ground that defendant filed the an- 
swer under a mistake, when no new facts are al- 
leged, and there is no request to have a single 
fact in the bill changed.] 

Pji equity. On motion to amend the answer 
on the ground of mistake.] 

LONGTEAR, Disti'ict Judge, after stating 
the facts, and the rules of the court relating to 
pleadiags, proceeded: "It wiU be observed that 
the proposition to amend is based exclusively 
upon the ground of mistake in points of law. 
Notwithstanding some dicta of the courts to the 
conti-ary, the rule seems to be well settled that 
amendments will not generally be permitted to 
be made where the application is based solely 
on the ground that the defendant, at the time 
he put in his answer, was acting under a mis- 
take in point of law; and not on the ground of 
a fact having been incorrectly stated. Mr. Bar- 
bour (1 Ch. Prac. 164) goes so far to say 'the 
court has never permitted amendments to be 
made' under such circumstances; and Mr. Story 
(Eq. PI. § 897) says, 'A distmetion has also been 
made between the admission of a fact and the 
admission of a consequence in law or in equity.' 
I will not go so far, however, as to hold, that 
in no case would an amendment be allowed to 
be made in the admission of a legal or equita- 
ble consequence. Take a case of newly discov- 
ered facts, or of a mistake in the facts, in which 
such facts or such mistake would change the en- 
tire legal and equitable aspects of the case. 
Upon an amendment being allowed to the an- 
swer setting up. such new facts, or correcting 
such mistake, the court would no doubt at the 
same time allow an amendment as to the ad- 
mission of such legal and equitable conse- 
quences. But in the case at bar, without ask- 
ing to have a single fact in the bill changed, or 
a single new fact alleged, the court is asked 
for leave to change the theory of defense set 
up and admitted by the original answer, in sev- 
eral important particulars. I do not think a 
case can be foimd in which this has been al- 
lowed to be done." 

[This case was originally published in 2 Abb. 
U. S. 478, as a note to Hoover v. Reilly, Case 
No. 6,677.] 

1 [Report hy Benj. Vaughn Abbott, Esq., and 
here reprinted by permission.] 
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WATERMAN t. MORGAN et al. 

[N. T. Times, Jan. 7, 1856.] 

District Court, S. D. New York. 1856. 

Admikalty Decree— EXCEPT10N3 to Commissios- 
eh's Report. 

[The decree cannot be attacked by excep- 
tions to the commissioner's report thereunder.] 

[Libel by Robert H. Waterman against 
Charles Morgan and others. Heard on excep- 
tions to the commissioner's report] 

Mr. Butler, for libelant. 

Mr. Sherwood, for respondents. 

HELD BY THE COURT [BETTS, District 
Judge]: That the decree cannot be impeached 
by means of exceptions to the report. That 
the commissioner is bound to conform to the 
decree, and all errors in that must be rectified 
by rehearing on appeal. That the commis- 
sioner has properly estimated the proofs and 
made the proper charges and credits in the 
cause. Exceptions overruled, and report con- 
firmed, with costs. 



Case No, 17,S60. 

WATERMAN v. THOMSON et al. 

[2 Pish, Pat. Cas. 461; Merw. Pat. Inv. 664.] i 

Circuit Court, S. D. New York. Dec, 1863. 

Patents forIxventioxs— Use by Prior In- 
ventor. 

1. It is not necessary that a prior inventor 
should have worked the process with the same 
degree of skill and success as the patentee after- 
ward attained. It is sufficient if he performed 
the operation substantially upon the method 
which the plaintiff claims, and that he did it 
with that degree of success which demonstrat- 
ed its usefulness. 

[Cited in Electrical Accumulator Co. v. Ju- 
lien Electric Co., 38 Fed. 131.] 

2. If the prior inventor merely made an ex- 
periment and failed, abandoning his contrivance 
because it would not work, then it is of no ac- 
count. But the mere fact that he ceased to use 
it because he had no further occasion to do so, 
is, of itself, of no importance. 

3. Where several prior inventions are offered 
iu evidence to defeat a patent, the jury should 
agree on each separately, and, in order to find a 
verdict for the defendants, on any one of them, 
they must agree on that one. 

This was an action on the case [by Henry 
Waterman against William S. Thomson and 
Charles H. Thomson], tried by Judge SHIF- 
TMAN and a jury, to reccs'er damages for the 
infringement of letters patent [No. 21,286], 
for an "improvement in tempering wire and 
steel," granted to plaintiff, August 24, ISoS. 
[Reissued Feb. 14, 1865, No. 1,874.] The 
claim of this patent was as follows: "The 
process of hardening steel wire, or thin steel, 
in long sections, being kept imder a longi- 
tudinal strain by means of the wheels D D; 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
664, contains only a partial report.] 



w^hile passing through the fire in the fm-nace 
C, the guide H, to conduct the wire directly 
from the fire into the hardening bath, in com- 
bination with such hardening bath,' as speci- 
fied." 

George D. Sargeant and Charles M. Keller, 
for plaintiff. 

Pennington, Sullivan & Harrison and George 
Gifford, for defendants. 

SHIPMAN, District Judge (charging jury). 
It is the duty of the court to submit to you the 
rules of law which you are to apply to this 
case. This I will do very briefly. 

The first legal question which is presented 
to us, is that which relates to the construction 
of the patent itself. What does it purport to 
secure to the plaintiff— a process, or a ma- 
chine? 

For the purposes of this case, I charge you, 
pro forma, that the patent purports to grant 
to the plaintiff the exclusive right to the pro- 
cess of hardening steel wire, and thin strips of 
thin steel, in long sections under tension, by 
means of the simple mechanism or machine, 
a model of which the plaintiff has presepted" 
to you, and the operation of which the wit- 
nesses have explained. This is denominated, 
by the counsel for the plaintiff, a "mechanical 
process," and it covers the peculiar method 
which the mechanism carries out, and any 
mechanism which is equivalent to that de- 
scribed in the patent, and illustrated by the 
model which works this process, is an infringe- 
ment of the plaintiff's rights, provided he was 
the original and first inventor. When I speak 
of an equivalent mechanism, I mean one sub- 
stantially like the plaintiff's, operating in sub- 
stantially the same way. 

The plaintiff insists that he was the original 
and first inventor of this process, and his pat- 
ent is prima facie evidence that he was the 
original and first inventor. By prima facie 
evidence, I mean evidence "which is sufficient 
to make out the case and sustain the patent, 
providing there was no countervailing evi- 
dence. 

But the defendants deny that the plaintiff 
was the original and first inventor, and have 
offered evidence to disprove his daim. 

This brings us to a series of important facts 
upon which the Jury must pass, in coming to a 
verdict. I will call your attention to these 
facts, in the order in which you may find it 
convenient to consider them. ■ 

Fh-st. The defendants insist that Ely used 
this same process, which the plaintiff claims is 
covered by his patent, long before the date of 
the plaintiff's invention, and that Ely worked 
this process by substantially the same mech- 
anism, operating substantially in the same 
way as that of the plaintiff. Here the burden 
of proof is on the defendants. 

Now, if the jury are satisfied that Ely did 
work this process substantially as he has de- 
scribed on this trial, at the time. he states, 
then the defendants are sntifled to a verdict. 
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By Tvorking this process, I mean successfully 
■working it, by performing substantially the 
same thing as the plaintiff performs with his 
machine, in substantially the same manner. 
It is not necessary that Ely's wire should have 
been flat; the process applies to round as well 
as flat wire. It is not necessary that he 
should haye used his wire for skirts, or that 
any one should have done so; nor is it neces- 
sary that he should have worked the process 
with the same degree of skill and success as 
the plaintiff has attained. It is sufficient if he 
performed the operation of hardening his wire 
substantially upon the method which the 
plaintiff claims, and that he did It with that 
degree of success which demonstrated its use- 
fulness. If he merely made an experiment 
and failed, abandoning his contrivance because 
it would not work, then it is of no accQunt 
But the mere fact that he ceased to use it be- 
cause he had no further occasion to do so, is, 
of itself, of no importance. Now, the evidence 
on this point is already familiar to the jury; 
it rests mainly on the testimony of Mr. Ely. He 
has been before you, and presented an explana- 
tion in words, aided by his model of the meth- 
od or process which he used. You saw him, not- 
ed his manner, and you alone must determine 
whether or not he is entitled to credit. If you 
ai-e satisfied that he is entitled to belief, and 
find that his method and mechanism, though 
the latter was somewhat rudely constructed, 
were successfully and substantially like those 
of the plaintiff, and had not been forgotten by 
him, then the defendants are entitled to a ver- 
dict, and you need inquire no fmrther. 

If the jury do not find that the defendants 
are entitled to a verdict, on the ground that Ely 
anticipated the invention of the plaintiff, when 
the evidence is tried by the rules I have laid 
down, then they will inquire further — 

Second. As to the process stated by Gibbs, 
You wiU apply the same rules to the evidence 
on this point that I have submitted in connec- 
tion with Ely's alleged invention, and ff you 
find that, in accordance with these rules, 
Gibbs anticipated the plaintiff's invention, 
then the defendants will be entitled to a ver- 
dict, and you need Inquire no fm'ther. 

If you are satisfied that Gibbs did not antici- 
pate the invention of the plaintiff, then you 
WiU inquire — 

Third. Whether Quilet did so. The same 
rules of law must be applied to the evidence 
touching Quilet's method and machine as those 
which I have stated you are to apply to those 
of Ely and Gibbs. If you find that Quilet has 
anticipated the invention of the plaintiff, then 
the defendants are entitled to a verdict. But 
if you do not so find, then you wiU inquire — 
Fourth. Whether Mr. Clark, of Northamp- 
ton, worked this process, claimed by the plain- 
tiff, at the date he names, by hardening steel 
wire successfully in the tinning machine; and 
if he did, you wiU find your verdict for the de- 
fendants. If you find this point also against 
the defendants, then you will inquire — 
Fifth. Whether Washburn's method and ma- 



chine anticipated the plaintiff's invention; if 
it did, when tried by the rules already given, 
then the defendants are entitled to a verdict 

If you shall find that neither Ely, nor Gibbs, 
nor Quilet, nor Clark, nor Washburn, antici- 
pated this invention, and worked this process 
as here described, before the plaintiff did, then 
the plaintiff is entitled to a verdict, and to 
such damages as he has proved to you he has 
sustained, and no more. 

In passing upon the several processes and 
machines of Ely, Gibbs, Quilet, Clark, and 
Washburn, the jury should agree upon each 
separately, and in order to find a verdict for 
the defendants, on any one of them, they must 
agree on that one. 

This is an important ease to both parties, 
and is to be determined by the facts as they 
appear in proof and address themselves to the 
understanding of the jury. They will render 
such a verdict as, in their judgment, the evi- 
dence caUs for, without reference to the conse- 
quences to either party. 

[For another case involving this patent, see 
Waterman v. Wallace, Case No. 17,261.] 



Case No. 17,861. 

WATERMAN v. WALLACE et al. 

[13 Blatchf. 128; 2 Ban. & A. 126.] i 

Circm't Court, D. Connecticut. Sept 22, 1875. 

Assignment of Patent ~ Extension of Teum — 
Effect— CoNSTKDOTioN op Deed — ^Dec- 

, LAHATIONS OF GrRAXTEE. 

1. An assignment recited the granting of a 
patent to H., the assignor, and its reissue, and 
that K. "is desirous of acquiring all my right, 
title and interest therein, in accordance with the 
terms and conditions of a certain deed of trust 
executed by him," and then conveyed to K., in 
trust, "all my right, title and interest of, in 
and to the aforesaid reissued letters patent and 
the invention thereby secured." Afterwards, 
K, gave a license to W., which recited that both 
of the patents, and the invention secured there- 
by, had been assijrned, in trust to K., "for and 
during the unexpired term for which the same 
have been granted, and for and during any and 
all terms to which they or either of them may be 
extended," and then granted to W. a license 
under both of the patents, "the same to be ex- 
ercised during the unexpired terms for which 
the said patents are granted, and mav be here- 
after extended." Afterwards, the patent was 
extended: Beld, that the license to w. expured 
with the original term of the patent. 

2. K. obtained, by the assignment to him, only 
the interest of H. for the original term. 

3. An assignment of "the invention," after a 
patent has been issued, without any other lan- 
guage to indicate the intention of the parties, 
does not import a conveyance of the right to an 
extended term. 

4. The written declaration of a trustee, in a 
conveyance to a third person, of property which 
had been previously conveyed to the trustee by 
his cestui que trust, cannot be used against the 
latter, to determine the intent of both parties 
in making the original conveyance, and to show 
the extent of the interest which the cestui que 
trust intended to convey thereby. 

1 [Eeported by Hon. Samuel Blatchford, Dis- 
trict Judge; reprinted in 2 Ban. & A. 126; and 
here republished by permission.] 
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In equity. 

Charles F. Blake, for plaintiff. 
Jolrn S. Beaeb and William B. Wooster, for 
■defendants. 

SBDCPJIAlSr, District Judge. Letters patent of 
tlie United States for an improvement in "tem- 
pering wire and steel" were granted to Henry 
Waterman, on August 24th, 1858, were reis- 
sued on February lith, 1865, and, on August 
20th, 1872, were extended for seven years from 
the expiration of the original term. On Sep- 
temher 1st, 1865, said Waterman assigned the 
^'reissued letters patent, and the invention 
thereby secured" to Charles M. Keller. The as- 
signment is as follows: "Whei-eas, I, 'Henry 
Waterman, of Brooldyn, in the state of New 
Yorli, did obtain letters patent of the United 
States, bearing date August 2ith, 1858, for im- 
provements in hardening steel wire, which said 
letters patent were reissued to me on the 14th 
•day of Februaiy, 1865; and whereas Charles M. 
Keller, of the city, county and state of New 
York, is desirous of acquiring all my right, title 
and interest therein, in accordance with the 
terms and conditions of a certain deed of trust 
executed by him, dated the 1st day of Septem- 
ber, 1865— now this indenture witnesseth, that, 
for and in consideration of the sinn of one dol- 
lar to me paid, and of the faithful performance, 
by said Keller, of the terms and conditions in 
said deed mentioned, I have assigned, sold and 
set over, in trust, and do hereby assign, sell 
and set over, in trust, aU my right, title and in- 
terest of, in and to the aforesaid reissued let- 
ters patent, and the invention thereby secured. 
Tu witness whereof, I have hereunto set my 
hand and seal, this 1st day of September, 1S65. 
Henry Waterman. (L. S.)" On November 1st, 
1865, Mr. Keller licensed the defendants to use 
the patented improvement. The portion of the 
license which is material to the present case, 
is as follows: '"Whereas both of the said pat- 
ents, and the invention secured thereby, were, 
■on the 1st day of September,- 1865, assigned, 
in ti-ust^ to the party of the first part, for and 
•during the unexpired terms for which the same 
have been granted, and for and during any and 
aU terms to which they or either of them may 
be extended, * * * the party of the first 
part has agreed to, and by these presents does, 
grant severally to each of the before recited 
parties and their successors, the right, privi- 
lege or license, under both of the said patents, 
to harden and temper hoop skirt and other steel 
wire, the same to be exercised during the un- 
■expired terms for which the said patents are 
granted, and may be hereafter extended, on 
the terms and conditions hereinafter specified." 

The bill, praying for an injunction and an 
account, was filed January 13th, 1873. The 
■defendants fW^allaee & Sons and others] ad- 
mit, in their answer, that they are using the 
patented process, and rely solely upon the li- 
cense from Mr. Keller. The only question in 
this case, which has been tried upon the plead- 
ings alone, is, whether the defendants' license 
expired with the original term of the patent. 



It is manifest, that the deed of Mr. Keller pur- 
ported to give a license daring the extended 
term, and declared that he had title to the in- 
vention during any extension which might be 
granted. It is not denied by the complainant, 
that, if Mr. Keller had such title, the defend- 
ants now have a valid and continuing license; 
but the complainant insists, that the assignee, 
having obtained merely the interest of the pat- 
entee during the origiual term, could grant noth- 
ing beyond the expiration of that term.. "No 
one, in general, can sell personal property, and 
convey a valid tifle to it. unless he is the own- 
er, or lawfully represents the owner. Nemo 
dat quod non habet" Mitchell v. Hawley, 16. 
Wall. [83 U. S.] 550. What, then, was the ex- 
tent or duration of Mr. Keller's interest in the 
invention? "An assignment of an interest in 
an invention secured by letters patent is a 
contract, and, like all other contracts, is to be 
construed so as to cairy out the intention of 
the parties to it It is weU settled, that the 
title of an inventor to obtain an extension may 
be the subject of a contract of sale, and the 
inquiry is, whether the instrument of sale em- 
ployed in tliis case did secm*e to the purchaser 
an Interest not merely in the original letters 
patent, but in any subsequent extension of 
them." "There is no artificial rule in constru- 
ing a contract, and effect, if possible, is to be 
given to every part of it, in order to ascertain 
the meaning of parties to it." Nicolson Pave- 
ment Co. V. Jenkms, 14 Wall. [81 U. S.] 456. 
It seems, also, to be the settled law in the 
construction of contracts of the character which 
is now under consideration, that a sale of "the 
invention" does not necessarily carry with it 
the exclusive right for the extended term, but, 
"where an inventor has, in terms, sold to an- 
other person a part of his invention, he has 
done that "which is quite consistent with an 
intent to have that other person participate in 
all the rights which he, as inventor, can acquure 
by law." If, from the whole conveyance, or 
fi'om a cotemporaneous written instrument 
which has been executed by the parties in re- 
lation to the assignment, and in connection 
therewith, the qourt can discover that they 
intended to convey an interest in the invention 
for the extended term, a construction in ac- 
cordance with the apparent intention will read- 
ily be given to the contract. This intention of 
the parties is ascertained, "not so much by rea- 
son of any superior force in the term 'inven- 
tion,' as by other clauses which point to .the 
extent and dm-ation of the interest which was 
designed to be vested in the grantee." Glum 
V. Brewer [Case No. 2,909]; Curt. Pat. § 208; 
Ruggles V. Eddy [Id. 12,117]; Mowry v. Grand 
St. & N. R. Co. [Id. 9,893]; Nicolson Pavement 
Co. V. Jenliins, cited supra. 

The deed to Mr. Keller, after reciting, that, 
whereas the grantor obtained letters patent, 
a description of which is given, and whereas 
the grantee is desirous of acquirhig all the 
grantor's right, tifle and interest therein, i, e., 
in the letters patent, assigns to the grantee "all 
my right, title and interest in and to the afore- 
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said reissued letters patent, and tlie invention 
tliereby secured." There is no habendum 
clause in the deed, which may make more evi- 
dent the intention of the parties, and the lan- 
guage of the deed of trust which was executed 
by Mr. Keller is not contained in the bill or 
answer. Tlie recitals in the assignment indi- 
cate that the conveyance of the reissued let- 
ters patent only was intended, and there is 
nothing in the deed to show that any other 
intention existed, unless it is to be found in 
the words "and the invention thereby secur- 
ed." Until it is authoritatively decided that 
a conveyance of the letters patent and of the 
•invention is, of itselE, a conveyance of the in- 
choate right of the inventor to an extension, I 
am constrained to hold, in conformity with the 
weight of authority as it now exists, that an 
assignment of the invention, after a patent 
has been issued, without any other language 
to Indicate the intention of the parties, does not 
Import a conveyance of the right to an extend- 
ed term. I do not understand that the supreme 
court, in Nicolson Pavement Co. V. Jenkins, 
14 Wall. [81 U. S.] 452, intended to assert, that 
an assignment of the invention merely, con- 
veyed the interest of the inventor to an exten- 
sion. On the other hand, "that decision as- 
sumes, that an assignment of the invention, 
without words importing an intention to con- 
vey a present and a future interest, will not 
pass the right to an extension," Mowiy v. 
Grand St. & N. R. Co. [supra]. 

It is claimed, that the license from Mr. Kel- 
ler to the defendants clearly shows the construc- 
tion which he placed upon the assignment soon 
after it was executed, and is of weight in as- 
certaining the intention of the parties to the 
deed. The claim is not made, that an assignee 
of a patent can, by his subsequent deed to a 
third person, be able to enlarge the construc- 
tion which would otherwise be given to the 
original conveyance, but, it is contended, that, 
as Mr. Keller was trustee for the complain- 
ant, he became, in a certain sense, the repre- 
sentative or agent of the patentee, and that the 
patentee is bound by the declarations of the 
trustee. It cannot, however, be admitted, that 
the written declarations of a trustee, in a con- 
veyance to a third person, of property which 
had previously been conveyed to the trustee by 
his cestui que trust, can be used against the 
latter, to determine the intent of both parties 
in mating the original conveyance, and to show 
the- extent of the interest which the cestui que 
trust intended to convey by his deed. Parol 
evidence of the declarations of both parties is 
not admissible to vary the legal effect of the 
assignment. Ruggles v. Eddy, cited supra. 
Neither can the written and solemn declara- 
tions of the grantee alone, subsequent to the 
deed, be permitted to enlarge the grant in his 
favor. 

Although I am inclined to believe that there 
is a hardship in the position in which the de- 
fendants are placed, I am of opinion that it is a 
hardship from which they cannot be relieved 
under the present state of the decisions, unless 



the deed of trust which Mr. Keller executed' 
and the patentee accepted, and which is refer- 
red to in the assignment, shows that it was the 
intent of the grantor to convey to Mr. Keller 
the extended term. 

Let there be a decree for an injunction and aa 
account. 

[For another case involving this patent, see- 
Waterman V. Thomson, Case No. 17,260.] 
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Case No. 17,262. 

WATERS V. BUSSARD et al. 

[2 Cranch, 0. 0. 226.] i 

Circuit Court, District of Colimibia. April 
Term, 1821. 

Set Off — Deist Dub Ose Defendant. 

A debt due by the plaintiff to one of two joint 
defendants, cannot be set off against the joint 
debt to the plaintiff. 

Debt upon a sealed bill. Plea, payment^ 
and an account in bar. 

The defendants [J. R, Bussard and Daniel 
Bussard] offered to set off an account of J. 
B. Bussard against the plaintiff for medical 
services. 

Mr. Caldwell, for plaintiff. 

H. H. Chapman, for defendants. 

THE COURT (ORANCH, Chief Judge, 
doubting) refused to fiUow the account to be- 
given in evidence. 



Case -No. 17,263. 

WATERS V. BDTLER. 

' [4 Cranch, C. C. 371.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

Sale dnder Deed of Trust— 21 otice to Grantor: 
to Qoit. 

1. A purchaser, under a deed of trust, need 
not give notice to quit, before bringing eject- 
ment against the grantor of the trust-deed, 

2. Notice to quit is not necessary where the- 
relation of landlord and tenant does not exist. 

3. If, by the terms of the deed of trust, the 
grantor is to retain the possession until a sale 
should be made under the deed, his tenancy- 
ceases upon the sale, and no notice to quit is 

necessary. 

Ejectment [by Waters' and Scott's lesseej 
for a city lot sold to the plaintiff's lessor by 
the trustee under a deed of trust from the- 
defendant [William Butler] to secure a debt 
due by him to the plaintiff's lessor. 

Mr. Marbury, for the defendant. The ver- 
bal notice to quit, given by Mr. Fendall, was- 
less than three months. A mortgagor in 
possession is entitled to notice; but here, 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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also^ -was a covenant that the grantor should 
retain possession until a sale should become 
necessary according to the terms of the deed 
of trust. This is not under a decree of fore- 
closure, -which severs the privity of contract 
between mortgagor and mortgagee. 

Mr. Wallach, contra. There the relation of 
landlord and tenant does not exist; and 
where the defendant claims to hold in fee, 
notice is not necessary. But the notice is 
sufficient. The time is not material. Notice 
is not necessary where the relation of land- 
lord and tenant does not exist. 1 Wheat. 
Selw. 585; Jackson v. Ohase, 2 Johns. 84; 
Jackson v. Fuller, 4 Johns. 215; Jackson v. 
Deyo, 3 Johns. 422; 13 Johns. 106; 2 Johns. 
353. 

THE COURT (MORSELL, Circait Judge, 
doubting) refused to instruct the jury, that 
three months notice to quit was necessary; 
being of opinion that no notice was neces- 
sary, because the relation of landlord and 
tenant did not exist, and that, if it did, the 
tenancy was only until a sale should become 
necessary, and ended when the sale was 
made. The end of the tenancy was certain, 
because it could be rendered certain. 

Verdict for the plaintiff. 



Case "No. 17,264. 

WATERS V. CAMPBELL. 

[4 Sawy. 121; 9 Chi. Lejr. News, 99; 15 Alb. 
Law J. 16.] 1 

' Circuit Court, D. Oregon. Nov. 24, 1876. 

AI-ASKA—HOW FAR IXDIAN COUNTRY— LICENSE TO 

Tkade — RepeaIj OF Statute. 

1. Alaska is not "Indian country" in the tech- 
nical sense of that phrase, only so far as the in- 
troduction and disposition of spirituous liquors 
is concerned; andj subject to this restraint, it 
is open to occupation and trade generally. 

[Cited in U. S. v. Williams, 2 Fed. 6'2; Kie v. 
U. S., 27 Fed. 352.] 

2. There is no law of the XTnited States requir- 
ing persons to be licensed to trade in Alaska, 
even with the Indians. 

3. The provision of the general appropriation 
act of March 3, 1873 (17 Stat. 530), extending 
sections 20 and 21 of the Indian intercourse act 
of June 30, 1834 14 Stat. 729], over Alaska, be- 
ing local in its character, was not repealed by 
the repealing clause of section 1954 of the Re- 
vised Statutes. 

4. The proviso in section 1954 of the Revised 
Statutes should be placed at the end of it, and 
not in the middle of the second clause of it, as 
now printed. 

[Cited in Eyre v. Harmou, 92 Cal. 585, 28 
Pac. 780.] 

This was an action [by Hugh Waters 
against James B. Campbell] for false im- 
prisonment. It was commenced on June 27, 
1876, in the state circuit comrt for the coun- 
ty of Clatsop, and subsequently, upon the 
petition of the defendant, removed to this 
court. 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 15 Aib. Law J. 
16, contains only a partial report] 



W. W. Page and Hugh T. Bingham, for 
plaintiff. 

W. W. Upton and Rufus Mallory, for de- 
fendant. 

DBADY, District Judge. The complahit 
herein alleges that the plaintiff, on and be- 
fore September 18, 1874, "was residing and 
doing a lawful business, trading in goods, 
wares and merchandise, at Fort Wrangle, in 
the territory of Alaska," and that the de- 
fendant, being then and there a resident of 
Sitka, in said territory, "maliciously, and 
without probable cause or lawful authority," 
arrested the plaintiff and kept him in cus- 
tody at said Wrangle and Sitka until De- 
cember 24, 1S74, wlien he caused said plain- 
tiff to be removed from said Territory to 
this port, in custody, thereby wrongfully im- 
prisoning the plaintiff for the period of one 
hundred and eighteen days. 

The defendant demurs to the complaint, 
because it does not state facts sufficient to 
constitute a cause of action. Upon the ar- 
gument of the demurrer the only cause as- 
signed was that as it ap'peared from the com- 
plaint that the plaintiff was engaged as a 
trader in Alaska it should also appear there- 
from that he was at the time duly licensed 
as an Indian trader therein; and that, this 
fact not being alleged, it followed that the 
plaintiff was wrongfully in the country, and 
therefore cannot maintain an action for the 
alleged false imprisonment. 

The demurrer is overruled. The argument 
in support of it assumes that the defendant 
at the date of the imprisonment was a mili- 
tary officer of the United States, having au- 
thority to arrest and remove the plaintiff 
from Alaska, upon the ground that the lat- 
ter was engaged in trading with the Indians 
therein contrary to law. 

.But it does not appear that the defendant 
is or was a person having authority to ar- 
rest or imprison any one in Alaska, or that 
he acted in the premises otherwise than as a 
private citizen. In fact, the demurrer ad- 
mits the allegation of the complaint, that the 
arrest was made without authority or prob- 
able cause. 

But even assuming, as the argument for 
the demurrer did, that it appears that the 
defendant was an officer of the United States 
army in command in Alaska at the time of 
the imprisonment, still the demurrer is not 
well taken. 

It does not appear from the complaint that 
the defendant was trading wdth the Indians 
in Alaska. There are other people than In- 
dians in Alaska with whom he might trade. 
The country is not occluded, but is open to 
occupation by any one who may choose to 
go there, subject to certain restraints con- 
cerning the introduction and disposition of 
spirituous liquors. 

Alaska is not "Indian countiry".in the tech- 
nical sense of that term any further than 
congress has made It so. U. S. v. Seveloft 



WATERS (Case No. 17,265) 



[29 Fed. Gas. page 412] 



[Case No. 16,252]. Section 1 of the Alaska 
act of July 2T, 1868 (15 Stat 240; Rev. St. § 
1954), having been amended by the general 
appropriation act of March 3, 1873 (17 Stat. 
530), so as to extend over the territory of 
Alaska (sections 20 and 21 of the Indian in- 
tercourse act of June 30, 1834 [4 Stat. 732]), 
said territory, so far as the introduction and 
disposition of spirituous liquors is concerned, 
was thereby made "Indian country." In re 
Oarr [Case No. 2,432]. Subject to this re- 
striction, the country seems to be open to 
occupation and trade, even "with Indians. 
The provisions of the intercourse act of 1834 
(section 2129 et seq. of the Revised Statutes) 
which prohibit trading with the Indians in 
the Indian country, except under a license 
from a superintendent or agent of Indian af- 
fairs, are local in their character; and not 
having been specially extended over Alaska, 
^s sections 20 and 21 aforesaid were, are, 
therefore, not in force there. 

There is even some question whether said 
sections 20 and 21 are in force there since 
the enactment of the Revised Statutes. 
Chapter 3 of title 23 aforesaid, of the Re- 
vised Statutes, does not contain section 1 of 
Alaska act, as amended by the general ap- 
propriation act aforesaid, of March 3, 1873, 
but only as originally enacted, and there- 
fore the provisions extending sections 20 and 
21 of the Indian intercourse act over Alaska 
are not contained in the Revised Statutes. 
The Revised Statutes were passed June 22, 
1874; but the revision not having been 
brought down further than December 1, 1873, 
they were postponed in effect to all acts 
passed after that date. 

Section 5596 of the Revised Statutes pro- 
vides: "All acts of congress passed prior to 
said first day of December, 1873, any portion 
of which is embraced in any section of said 
revision, are hereby repealed, and the sec- 
tion applicable thereto shall be in force in 
lieu thereof; all parts of such acts not con- 
tained in such revision having been repealed 
or superseded by subsequent acts, or not 
being general or permanent in their nature; 
provided, that the incorporation into said re- 
vision of any general or permanent provi- 
sion, taken from an act making appropria- 
tions, or from an act containing other provi- 
sions of a private, local or temporary char- 
acter, shaU not repeal or in any way affect 
any appropriation, or any provision of a 
private, local or temporary character, con- 
tained in any of said acts, but the same shall 
remain in force; and all acts of congress 
passed prior to said last-named day, no part 
of which are embraced in said revision, shall 
not be affected or changed by its enactment." 

A mere glance at this section shows that 
there is a blunder in its composition or print- 
ing. After a somewhat careful examination 
and analysis of it, I think it was intended to 
be arranged and read thus: Let the proviso 
end with these words at the beginning of the 
third line from the bottom of the section, 



"shall remain in force," and then place it at 
the end of the section, instead of in the mid- 
dle of the second clause thereof, as it now 
appears to be. The second clause will then 
read, "all parts of such acts not contained 
in such revision having been repealed or 
superseded by subsequent acts, or not being 
general or permanent in their nature, and 
all acts of congress passed prior to said last- 
named day, no part of which are embraced 
in such revision, shall not be affected or 
changed by its enactment." 

By the first clause of this section, the gen- 
eral appropriation act of March 3, 1873, in- 
eluding the clause extending sections 20 and 
21 aforesaid over Alaska, is repealed, be- 
cause a portion of the same is embraced in 
section 1954 "of said revision." But the 
proviso to the section excepts from the oper- 
ation of this clause "any provision of a pri- 
vate, local or temporary character" contain- 
ed in such appropriation act. The provision 
extending sections 20 and 21 of the Indian 
intercourse act over Alaska is local in its 
character, and therefore not repealed by this 
repealing clause. The same effect may be 
produced by the second clause of the section, 
because it exempts from the operation of the 
repealing clause all parts of the acts of con- 
gress not contained in the revision and not 
being general or permanent in their nature. 
The demurrer is overruled. 

[For opinion on defendant's motion for a new 
trial, see Case No. 17,265.] 



Case No. 17,366. 

WATERS V. CAMPBELL. 

[5 Sawy. 17; 10 Chi. Leg. News, 68; 4 Law & 
Eq. Rep. 616.] i 

Circuit Court, D. Oregon. Sept 3, 1877. 

Arrest by M.il.itart Fobob — Trial by Civil 
authoitlties — isdiah intercourse aot. 

1. A person arrested by military force for the 
violation of section twenty or twenty-one of the 
Indian intercourse act of June 30, 1834 (4 Stat 
732), is not a military prisoner subject to the 
articles of war, but a citizen charged with a non- 
military crime, and must be removed for trial 
by the civil autiiorities within five days from 
his arrest or discharge; and his detention there- 
after under any circumstances is unlawful. 

2. A person under arrest as above stated may 
be confmed in the military prison, but he can- 
not be lawfully required to labor or perform any 
duty other than taking care of his person. 

Motion for new trial, for error in the charge 
of the court and excessive damages in the ver- 
dict 

This action was brought to recover damages 
for the alleged false imprisonment of the 
plaintiff [Hugh Waters] by the defendant 
[James B. Campbell] in Alaska, for the period 
of one hundred and thirteen days following 
September 18, 1874. It was commenced on 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 4 Law & Eq. 
Rep. 616, contains only a partial report] 
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June 27, 1876, ii» the circuit court of the state 
for tlie county of Clatsop; and on August 8, 
thereafter, was removed by the defendant to 
iliis court [For opinion overruling demurrer, 
see Case No. 17,264.] 

On the trial it appeared that the defendant 
at the time of the alleged false imprisonment 
■was an officer in the army of the United 
States, and in command of the military post 
at Sitlia in Alaslia; that on August 31, 1874, 
Gen. J. O. Davis, then commanding the de- 
partment of the ■Columbia, ordered the defend- 
ant to send a detachment of soldiers under a 
commissioned officer to Wrangel, in Alaska, 
"to co-operate with the deputy collector of in- 
ternal revenue in breaking up the illicit traffic 
in liquors*' at that place, -witli directions that 
all persons arrested should be taken to Sitka 
and "dealt with according to law;" the offi- 
cer executing this order was referred for his 
guidance in the premises to the act of March 
15, 1864 (13 Stat. 29), amending section 20 of 
the Indian intercourse act of Jxme 30, 1834 (4 
Stat 732), and also section 21 of the latter, as 
weU as the act of March 3, 1873 (17 Stat 530), 
extending said sections 20 and 21 over the 
territory of Alaska; that on September 14, 
1874, the defendant ordered Lieut Dyer to pro- 
ceed to Wrangel on the steamer bound for 
Portland, Oregon, and execute the order of 
Gen. Davis; that on September 18, said Dyer 
arrested the plaintiff and others at Wrangel as 
persons found engaged there in introducing 
spirituous liquors into the country contrary to 
said section 20, and sent them under guard, 
on October 22, to^ Sitka, upon the steamer go- 
ing from Portland to that place, where they 
ai:rived on October 24, and remained in cus- 
tody until December 24; that the defendant 
refused to send the plaintiff to Portland for 
trial on the retm'n trip of the steamer that 
conveyed him to Sitka, but sent him there as 
soon thereafter as he could, where he arrived 
on January 5, 1875, and was discharged by the 
United States commissioner on January 9 fol- 
lowing; that the only mode of communication 
during this period between Sitka and Wrangel 
and Portland, Oregon, was by means of the 
mail steamer which made monthly trips be- 
tween Portland and Sitka; that while the 
plaintiff was detained at Sitka, he was con- 
fined in the guard-house with military cul- 
prits and compelled to perform the labor usu- 
ally imposed upon such persons. 

Section 20 aforesaid prohibits the introduc- 
tion of spirituous liquors into Alaska, without 
the order of the war department, imder the 
penalty of fine and imprisonment. By sections 
2150, 2151 of the Revised Statutes, compiled 
from sections 21 and 23 of the aforesaid in- 
tercourse act, the military force of the United 
States may be employed, under such regula- 
tions as lie president may dkect, to arrest 
persons in the Indian country, and convey 
them to the civil authority for ti'ial; but "no 
person apprehended by military force" in 
such case "shall be detained longer than 
five days after arrest and before removal;" 



and "a,ll officers and soldiers who may have- 
any such person in custody shall treat him 
with all the humanity which the circum- 
stances will permit." The act of March 3,. 
1873, aforesaid, is a part of the civil appro- 
priation act of that date, by which the Alas- 
ka act of July 27, 1868, was amended, so as- 
to extend over the territory of that name- 
sections 20 and 21 aforesaid, and thereby 
make it "Indian country." The cause was 
tTied in June, 1877, before the district judge, 
with a jury, and a verdict found for the 
plaintiff for three thousand five hundred dol- 
lars, 

Afnong others, the following instructions- 
were given to the jury: "The defendant is- 
not responsible for the arrest and imprison- 
ment of the plaintiff at Wrangel, unless he- 
personally directed it to be done. In detail- 
ing Lieutenant Dyer to proceed to Wrangel 
and execute the order from General J. O.- 
Davis, the commander of the department, 
the defendant did not direct or make him- 
self responsible for the arrest or imprison- 
ment of any one. In so doing he but per- 
formed his duty. If in the execution of this- 
order Dyer arrested the plaintiff at Wrangel, 
and imprisoned him there, the defendant is 
not responsible for it. But if, as has been 
testified by the witness John A. Carr, the- 
defendant went further and personally di- 
rected Dyer to arrest and imprison the plain- 
tiff, then he is responsible for it * * * 
The defendant is responsible for the impris- 
onment and treatment of the plaintiff while- 
at Sitka, the port under his immediate com- 
mand. This he admits and justifies. The- 
defendant was authorized to arrest the plain- 
tiff if he had probable cause to believe that 
he was guilty of introducing spirituous liq- 
uors into Alaska contrary to section 20 of the- 
Indian intercourse act of May, 1834— that is, 
without the sanction of the war department. 
The official report of Major Rodney, made- 
in August, after an inspection of the plain- 
tiff's premises at Wrangel, and the affidavits- 
of John Vierria and J. M. Edgar, taken by 
Dyer at that place, contains probable cause- 
for the arrest. The facts stated in these- 
writings show that the plaintiff was engaged 
in the violation of this law. But the defend- 
ant was bound to commence the removal of 
the plaintiff for trial by the civil authorities- 
within five days from the time he took him 
into custody, and therefore the imprisonment 
of the plaintiff at Sitka became false and 
unlawful after that period. It is maintained 
by counsel that under article 69 of the ar- • 
tides of war, whjch reads: 'Any officer who 
presumes, without proper authority, to re- 
lease any person committed to his charge, y* 
or suffers any person so committed to es- 
cape, shall be punished as a court-martial 
may direct,' the defendant was directed to- 
keep the plaintiff in custody at Sitka, until 
directed by the commander of the depart- 
ment to dispose of him otherwise. But in 
my judgment this article of war is not ap- 
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plicable to the plaintiff. For altliongh ar- 
rested by military force lie was not. a mili- 
tary prisoner— not a part of the army of the 
United States, and therefore not subject to 
the articles of Tvar. In taking the plaintiff 
>; into custody, the defendant was acting as a 
civil officer in enforcing an act of congress 
against a citizen. This act provided what 
disposition should be made of the prisoner. 
He was not arrested for a military crime 
nor to be tried by the military authority. 
The militai*y force was used to accomplish 
his arrest, because there were no civil ofii- 
ccrs in the territory, but the act authorizing 
his arrest also required that he should be 
removed for trial by the civil authority with- 
in five days therefrom. The order of Gen- 
oral Davis imder which this arrest was made 
ivas evidently prepared with this' act in 
view, for it not only refers to it, but pro- 
vides that 'All persons arrested will be taken 
to Sitka, and dealt with according to law.' 
If it was impossible for the defendant to 
commence the removal of plaintiff for trial 
by the civil authority within five days from 
the time he received him into his custody, 
,y there was no alternative but to discharge 
him. His power over the plaintiff under this 
arrest was gone and thereafter the imprison- 
ment became illegal. This question was con- 
sidered in the district court in the ease In 
re Oarr [Case No. 2,432]. In that case Carr 
was brought from Sitka on a habeas corpus 
and discharged upon the ground that he had 
been detained by this defendant more than 
five days after his arrest there, in deciding 
'the question the court said: 'The petitioner 
haviaig been detained over five days, indeed 
nearly ninety, before any attempt was made 
to remove him for trial by the civil authori- 
ties, his detention thereafter became unlaw- 
ful and unauthorized. The statute is per- 
emptory upon the subject, and with good 
reason— -"Provided, that no person, apprehend- 
ed by military force as aforesaid, shall be 
detained longer than five days after the ar- 
rest and before the removal." If the re- 
moval cannot be commenced in that time 
the prisoner must be discharged. It was 
supposed by congress, as this proviso mani- 
fests, that these arrests would often be 
made at remote and out of the way places, 
where the prisoner would be comparatively 
helpless, without access to counsel or friends, 
and if the officer whose custody he was in 
was to be the judge of when he would, or 
conveniently could, remove him to the civil 
authorities for trial, it might sometimes hap- 
pen that the detention would be continued 
captiously or maliciously, and the imprison- 
ment become grossly oppressive.' In Bar- 
clay V. Goodale [Id. 972] (August 17, 1872), 
sitting in this court, I held, after able argu- 
ment and fuU consideration of the premises, 
that the defendant, who had arrested the 
plaintiff upon a similar charge and detained 
him more than five days before removal, be- 
cause he had no sufficient means wherewith 



to do otherwise, was liable for false im- 
prisonment. But the plaintiff was not false- ., 
ly imprisoned from December 24, 1874, until ^" 
January 9, 1875, while he was being remov- 
ed to this place for ti-ial under the order of 
the defendant. The defendant having prob- 
able cause to take the plaintiff into custody 
on October 24, when he arrived at Sitka 
from Wrangel, had the same cause to re- 
arrest him on December 24. I think, there- 
fore, the order under which the plaintiff was 
finally conveyed here should, in justice to 
the defendant, be regarded in the light of a 
new arrest, and the imprisonment under it 
lawful. In making up your verdict, then, 
you start with the undisputed fact that the 
defendant falsely, wrongfully, imprisoned 
the plaintiff from October 29 to December 
24, 1874, a period of fifty-six days. * * * 
The plaintiff being entitled to recover, the 
amount of your verdict must depend upon 
the injury which he has sustained, and the 
motives which influenced the defendant. In 
estimating the direct injury to the plaintiff 
you will take into consideration his station 
in life, calling, the value of his time, and 
the like. You will also consider whether the 
defendant acted from good motives, under a 
mistake as to the law, or whether he acted 
wantonly or from malice. In the former 
case you should confine the damages to the 
actual loss or injury which the plaintiff ap- 
pears to have suffered, while in the latter 
you may and should go farther and fix the 
damages accordingly. The plaintiff being a 
non-military person, a citizen merely under 
arrest upon the charge of having committed J 
a non-military crime, ought not to have been 
compelled to work during his confinement 
or to perform any duty unless it was to take 
care of his person. The plaintiff has given 
evidence, ijicluding his own testimony, tend- 
ing to show that he was harshly and inhu- 
manly treated; that he was compelled to 
work at times and under circumstances that 
would be improper even in the case of a 
soldier committed to the guard-house as a 
punishment for an offense. It is admitted 
by the defense that the plaintiff was requir- 
ed to do fatigue duty about the post in com- 
mon with the soldiers confined in the guard- 
house with him, but not otherwise. The 
evidence offered by the defendant tends to 
prove that the plaintiff was treated humane- 
ly and kindly, and was not required to work 
or perform any duty other than might prop- 
erly be required of a soldier under like cir- 
cumstances. It is for you to judge between 
these confiicting statements. But in any 
event, it was wrong to require the plaintiff 
to work at aU while in custody awaiting 
trial; and that fact should be considered by 
you in estimating the damages." 

W. W. Page, H. T. Bingham, and G. W. 
Tecum, for plaintiff. ' 

W. Upton and Rufus Mallory, for defend- 
ant. 
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Before FIEUD, Oireuit Justice, and DEABY, 
District Judge,' 

FIELD, Circuit Justice. We thinlc ttiere 
was no error in the cliarge of the court, and 
that the law of the case was delivered to 
the jury correctly. But we thinli the dam- 
ages found by the jury excessive, and there 
must be a new trial on that ground, unless 
the plaintiff consents to remit one thousand 
five hundred dollars of the verdict. 

The plaintiff, consenting accordingly, had judg- 
ment for two thousand dollars. 
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WATERS (EDD0 v.). See Case- No. 4,275. 

WATERS (HAZEL v.). See Cases Nos. 6,- 
283, 6,284. 



Case No. 17,266. 

WATERS V. MERCHANTS' LOUISVILLE 
INS. 00- 

[1 McLean, 275.] i 

Circuit Court, D. Kentucky. Nov. Term, 1836. 

PiKEInSOUAXCE— POLICT ON VESSEL— NeGLIGESCE 

OF Officeus— Bahuatkt. 

1. Where fire is one of the enumerated risks 
in a policy on a steamboat, &c. a loss by fire 
will charge the underwriters, though occasioned 
by the negligeice of the ofiicers or crew. 

[Cited in National Ins. Co. v. Webster, 83 
111. 472.] 

2. If tlie negligence be so gross as to authorize 
the presumption of fraud, which would consti- 
tute barratry, the underwriters are not liable, 
unless the policy expressly insures against bar- 
ratry. 

3. A policy against fire on land, will, in the 
event of loss, hold the underwriters liable, 
though the fire was the result of negligence by 
servants and others. 

4. And the same rule of construction should 
be applied to marine policies. 

5. The rule of construction is of general in- 
terest, as it refers as well to our foreign, as our 
internal commerce, and it should be uniform. 

- At law. 

Mr. Guthrie, for plaintiff. 

Mr. Crittenden, for defendants. 

McLEAN, Circuit Justice. This action Is 
brought on a policy of insurance imderwritten 
by the Merchants* Louisville Insmrance Compa- 
ny, which insured to the plaintiff, "lost or not 
lost, in the sum of six thousand dollars, on the 
steamboat Lioness, enghie, tackle and furni- 
ture, to navigate the western waters, usually 
navigated by steamboats, particularly from 
New Orleans to Natchitoches on Red river, or 
elsewhere, the Missouri and Upper Mississippi 
excepted, (Captain rWilliam] Watei-s having the 
privilege of placing competent masters in com- 
mand, at any time, six thousand dollai"S being 
insured at New Albany, Indiana,) whereof Wil- 
liam Waters is at present master; beginning 
the adventure upon the said steamboat, from- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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the 12th of September, 1832, at twelve o'clock, 
meridian, and to continue and endure until the 
12th of September, 1833, at twelve o'clock, 
meridian, (twelve months.) The pohey provid- 
ed that "it shall be lawful for the said steam- 
boat, during said time, to proceed to, touch 
and stay at anj* point or points, place or places, 
if thereunto obliged by stress of weather, or 
other imavoidable accidents, also, at the usual 
landings for wood and refreshments, and for 
discharging freight and passengers, without 
prejudice to this insurance." "Touching the 
adventures and perils which the aforesaid in- 
surance company is contented to bear; they are, 
of the rivers, fire, enemies, pirates, assailing 
thieves, and all other losses and misfortunes, 
which shall come to hurt, detriment, or dam- 
ages orf the said steamboat, engine, tackle and 
furniture, according to the true intent and 
meaning of this policy." 'The declaration al- 
leged that the said steamboat Lioness, her en- 
gine, tadde, and furniture, after the' execution 
of said policy, and before its_ termination, to 
wit, on the 19th of May, 1833, on Red river, 
about one hundred mUes below the mouth of 
Bon Dieu river, whilst she was on her voyage 
from New Orleans to Natchitoches, Louisiana, 
on Red river, were, by the adventures and 
perils of fire and the river, exploded, sunk to 
the bottom of Red river aforesaid, and utterly 
destroyed; so as to cause and make it a total 
loss." Several pleas have been filed alleging 
that the Lioness was loaded in part with gun 
powder, and that the officers and crew at the 
time of the explosion of the vessel so negli- 
gently, unsMlfully and carelessly conducted 
th'emselves, in managing the vessel, and in car- 
rying a lighted candle or lamp in the hold of 
the vessel, where the powder was stowed, as to 
eommimicate fire to the powder, which caused 
the explosion and loss of the vesseL To these 
pleas the plaintiff demuiTed, and the defend- 
ants joined in demmTer. 

The pleadmgs in this- case present the ques- 
tion whether the defendants are liable on the 
policy, for a loss of the vessel through the neg- 
ligence of the officers and crew. There is no 
insurance in the policy against barratiy, but 
the negligence alleged in the pleas does not 
amount to barratry. Barratiy is an act com- 
mitted by the master or mariners of a ship, 
for some imlawful or fraudulent purpose, con- 
trary to their duty to their owner, whereby the 
latter sustains an injury. It follows from the 
terms of this definition, that barratry cannot 
be committed by a master who is owner for 
the voyage, because he cannot commit a fraud 
against himself. In this case Waters, the as- 
sured, appears to be the owner. But, independ- 
ent of this consideration, there is no such negli- 
gence alleged in any of the pleas that amounts 
to fraud, and this is necessary to constitute bar- 
ratry. Until within a few years, actions on 
policies of insurance were rarely brought in the 
west Indeed before the Introduction of steam 
on "our waters, such contracts were rarely, if 
ever, entered into. A policy of insurance is a 
special contract, subject to those rules of con- 
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struction wMch have been long settled in com- 
mercial countries, and of -which all who make 
such contracts are presumed to have notice. It 
is said they are to he liberally construed to ef- 
fectuate the intention of the paities. And in 
this respect, there may have been some devia- 
tion from the rigid rules which are applicable 
to other special contracts. It is believed that 
the precise point raised in this case, has not 
been settled in this country or in England, 

The question whether negligence of the offi- 
cers and crew, shaU, in ease of loss, discharge 
the underwriters, where barratry has been in- 
sured against, has often been raised and de- 
cided in both countries. In the case of Grim 
V. Phoenix Ins, Co., 13 Johns. 451, the court 
decided, that negligence which did not amount 
to barratry, where barratry was insured against, 
did not excuse the tmdenvriters. And this de- 
cision has been. followed up by/ the supreme 
court of Ohio, and by all the other state tri- 
bunals. 

The question however is one of general and 
national importance, as it is intimately connect- 
ed with our foreign as well as our internal 
commerce, and the rule should be uniform and 
analogous to other questions of insurance which 
have been long settled. In the case of Busk v. 
Eoyal Exchange Assur. Co., 2 Bam, & Aid. 
73, the court decided that, where barratry was 
insured against, negligence would not excuse 
the underwriters; and in the argument they 
laid much stress on the fact, that the under- 
taliing against barratry, must necessarily la- 
elude mmor faults. And upon this ground the 
American authorities have generally proceeded. 
And the inference would seem to arise from 
the course of argument in the cases decided, 
that if barratry had not been insured against, 
the insurers would not have been liable for a 
loss, by the negligence of the crew. But the 
attention of the court was not drawn, neces- 
sarily, to that point; and it would be extremely 
dangerous, from the general language used by 
courts in reference to a particular point, to infer 
an authority against a position not involved in 
the ease. The supreme court of Ohio, it is 
stated at the bar, have decided recently that 
negligence in the officers and crew will excuse 
the underwriters from liability in case of loss, 
where there is no insurance against barratry. 
Not being favored with a perusal of the opinion 
of the court, the reasons which influenced their 
decision are not known. It is presumed, how- 
ever, that they have followed the strong inti- 
mations in the New York decisions, that to 
charge the insurers for negligence, the pohcy 
must cover ban-atry. 

It has been long settled in England and in 
this countiy, that a policy against fire on land, 
covers the negligence of servants. A liability 
short of this would render land policies of lit- 
tle value; for a fire rarely occurs which may 
not be traced to some negligence or inattention 
of servants or others. This is peculiarly the 
case in the coimtry, where the building insur- 
ed does not stand connected with other build- 
ings. [Columbia Ins. Co. v. Lawrence] 10 Pet 
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[35 IT. S.] 517, 518. Fke is l^he risk insm'ed 
against, and the building is destroyed by fire. 
Now the underwriters in a land poUey are lia- 
ble, though it be proved that the fire occurred 
through negligence. Fir6 was the proximate, 
negligence the remote cause of the loss. And 
why should not the same construction be given 
to a marine insm-ance? The language of both 
policies ia regard to the risk of JBre, is precisely 
the same; and why should insurers be held lia- 
ble, on a land policy, and excused from lia- 
bility, on the same state of facts, on a marina 
policy. Fire is the proximate cause in both. 
eases, and negligence the remote cause in both. 
Why then should the rule of construction b& 
different? As before remarked, the construc- 
tion of the land policy has been settled in this 
countiy and ia England, and should not this 
lead to the application of the same rule of 
construction, imder the same circumstances, to- 
marine policies? The question of negligence, 
as applicable to the latter policies, remains 
open, and should be decided by the analogies 
of the law and reasons of the case. Now all 
analogy would seem to require that two instru- 
ments of the same nature, clothed in the same- 
language," and intended for the same purpose, 
the one on land, and the other on water, should 
receive the same construction. And as the rule 
of construction has been settled on the land 
policy, it would seem to follow as a matter of 
com-se, that the same construction should be 
given to the marine policy. And the construc- 
tion given is sustained by reason and propriety. 
It is within the very language of the instru- 
ment, and to hold that negligence shall secure 
from liability in the one case and not in the: 
other, involves the most palpable inconsistency. 
In favor of this distinction there is no analogy 
and no direct decision. The only authority 
known, if indeed loose expressions of judges 
made in reference to another point, can be 
called authority, is found in the adjudications 
referred to. Cases where the judges hold that 
insurance against barratry wUl cover negli- 
gence, and seem to place great stress on the 
fact that the poKey covers barratry. But they 
did not decide, nor was the point involved in 
, any of the eases, that the imderwriters would 
not be liable for a loss, by one of the enumerated 
risks, though negligence was the remote cause 
of it. T^Tiere there has been fraud or design 
in the loss which would amount to barratiy, 
the instirers would not be liable, unless the 
policy contains an express insurance against 
barvatiy. And in a land policy the insurers are 
not liable, if the assured are guilty of fraud 
or design in the destruction of the building. 

In [Columbia Ins, Co. v. Lawrence] 10 Pet, 
[35 XJ. S.] 517, above referred to, the supreme 
court say: "The next question is, whether a 
loss by fire, occasioned by the fault and negli- 
gence of the assured, their servants and agents, 
but without fraud or design on their part; is a 
loss for which the underwriters are liable. In- 
regard, to marine insurance, this was formerly 
a question much vexed in the English and 
American courts. But in England the point 
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was completely settled in Busk v. Royal Ex- 
change Assur. Co., 2 Bam. & Aid. 82, upon 
the general ground, that caiisa proxima, non 
remota, spectatur; and therefore that a loss 
whose proximate cause is one of the enumer- 
ated risks in the policy, is chargeable to the 
underwriters; although the remote cause may 
be traced to the negligence of the master and 
mariners. Although in the polity ^ that case, 
the risk of barratiy was also assured by the 
underwriters; yet it is manifest that the opinion 
of the court proceeded on the broad and general 
ground. The same doctrine was afterwards 
aflabrmed in Walker v. Maitland, 5 Bam. & 
Aid. 171, and Bishop v. Pentland, 7 Barn. & 
0. 219, and is now deemed incontrovertibly es- 
tablished. The same doctrine was fully dis- 
cussed and adopted by this court hi the case 
of Patapsco Ins. Go. v. Coidter, 3 Pet, [28 U. 
S.] 222." This, It Is 'true, is not an adjudica- 
tion on the point, as It was not involved in 
the case, but it may be considered as a strong 
intimation of the view of the court on the ques- 
tion now imder examination; and as it is rea- 
sonable and analogous to the rule well estab- 
lished in construing land policies, it is entitled 
to great weight. 

From these views, the defendants cannot be 
excused from the negligence of the officers or 
crew of the Lioness; and both the judges con- 
cur in this result; but as the question is new 
and Important, at the suggestion of the coun- 
sel, the judges will certify to the supreme court, 
the folio whig points: 

1. Does the policy cover a loss of the boat 
by fire caused by the barratiy of the master 
and crew? 

2. Does the policy cover a loss of the boat by 
fire caused by the negligence, carelessness, or 
unslcilfulness of the master and crew of the 
boat or any of them? 

3. Is the allegation of the defendants in their 
pleas, or either of tiiem, to the effect that the 
fire, by which the boat was lost, was lost by 
the carelessness or the neglect or imskilful con- 
duct of the master and crew, a defence to this 
action? 

4. Are the said pleas, or either of them, suffi- 
cient? 

The circuit court entertained no doubt, that 
If the plea had been skilfully drawn, which al- 
leged that gun-powder constituted a part of the 
cargo; that such an article was not usually 
conveyed on steamboats, and that by its trans- 
portation the risk was greatly increased, all of 
which was unknown to the underwriters, they 
would have been excused from liability, pro- 
vided, the facts thus alleged had been admit- 
ted. 

To the points certified the supreme court an- 
swered, that the policy does not cover barratry. 
That It does cover a loss of the boat by fire 
caused by negligence. That the pleas in this 
respect are not a defence to the action, and 
that the matters set out in them constitute no 
bar. [See 11 Pet (38 U. S.) 213.] 

On the retum of the cause to the circuit court, 
a judgment for the plahitiff was entered. 
29FED.CAS 27 
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Case No. 17,S67. 

WATERS V. MUTUAL LIFE INS. CO. 

[2 N. J. Law J. 81; 7 Reporter, 456; 8 Ins. 
Law J. 336.] i 

Circuit Court, D. New Jersey. Feb. 8, 1879. 

New Trial— Weight of Evidesce. 

A mere difference of opinion as to the weight 
and effect of the evidence is not sufficient to 
justify the court in setting aside a verdict. 

On motion for new trial. 

0. Parker, for the motion. 

E. 0. Harris and T. N. McCarter, contra. 

McKENNAN, Circuit Judge. If the court 
had been called upon to determine this case 
•without the intervention of a jury, its find- 
ing upon the evidence submitted would not 
have been concurrent with that of the jury. 
But that is not enough to make It the duty 
of the court to set aside the verdict. In other 
words, a mere difference of opinion as to the 
weight and effect of the evidence is not suf- 
ficient to justify the court in thus interfering 
with the verdict. Every Intendment must be 
made in its favor as the decision of a tri- 
bimal upon which the law devolves the special 
responsibility of determining the credibility 
of witnesses and the import of evidence in 
Its tendency to establish or disprove any fact 
which it is the duty of a jury to find. Hence 
a verdict will not be disturbed unless it is 
plainly unwarranted by the evidence of which 
it purports to be the result, by any favorable 
construction of it. 

I cannot affirm that there was such a de- 
gree of insufficiency of the evidence in this 
ease; nor have I tune to state hi detail the 
reasons for this condLusion. There was evi- 
dence to show that the assured was a man of 
exceptional temperament and eccentric char- 
acter. He frequently fell into moods, which 
were not uiduced by any apparently adequate 
or rational cause, when he lost his self-con- 
trol, and was altogether unlike his former 
self, and from which he sought relief in at- 
tempts upon his life. These attempts were 
made under circumstances which indicated 
some form of mental disturbance involving in- 
capacity of self-control, because he was no 
sooner confronted with the imminent conse- 
quences of his own act than he manifested 
an earnest deshre to be saved from them, and 
wiUmgly submitted to the employment of the 
necessary means to that end. Is it an unan- 
swerable hypothesis, then, that on such oc- 
casions his will was dethi'oned, and that he 
acted under an impulse which he, at the time, 
was unable to resist? His business Ufe was 
a failure, and in this was exemplified his pe- 
culiar, unpractical character. At last he era- 
barked in an enterprise from which he expect- , 



1 [7 Reporter, 456, and 8 Ins. Law J. 336, 
contain only partial reports.] 
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ed most favorable results, indeed upon wMch 
he seems to baye staked liis final hope of 
changing Ms condition and of acquiring the 
fortune which had so long eluded his pursuit 
Tiiis hope was suddenly blasted, and, on the 
same evening when this disappointment oc- 
curred, he had an angry altercation with his 
wife and son. During the same night he com- 
mitted suicide. May not these circumstances 
have produced a recurrence of the irrational 
mood if which his previous conduct had 
shown him to be so susceptible, and have left 
Mm with a subverted will, powerless to resist 
an impulse to do what, in the last letter writ- 
ten by him, he said he "hated and despised?" 
I cannot say that such an inference is un- 
warrantable, although it is the result of an 
interpretation of the evidence most favorable 
to the verdict. But I am boimd to adopt it, 
and hence the motion for a new trial must be 
denied, and judgment upon the verdict ordered, 
to be entered. 



•WATERS (PELTON v.). See Case No. 10,- 
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WATERS (WRIGHT v.). See Case No. 18,- 
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161. 
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Case ISTo. 17,368. 

The WATER WITCH. 

[Blatchf. Pr. Cas. 300.] i 

District Court, S. D". New York. Dec, 1862. 

Violation of Blockat>b. 

Vessel and cargo condemned as enemy prop- 
erty, and for an attempt to violate the block- 
ade. 

In admiralty. 

BETTS, District Judge. TMs vessel was cap- 
tured August 23, 1862, ofO Aransas Bay, Tex- 
as, by the yacht Corypheus, a tender to the 
United States bark Arthur, and was libelled in 
this court November 24, 1862. On the return 
of the attachment of the vessel and cargo, De- 
cember 16, due proceedings were taken by the 
libellants for obtaiMng a decree by default 
against both, because of the failure of any 
party to intervene and defend. The ship's pa- 
pers and the preparatory proofs were submit- 
ted to the court, and a final decree of condem- 
nation was thereupon prayed by the libellants. 
Only one witness, the master of the vessel, 

i [Reported by Samuel Blatchford, Esq.] 



was brought into tMs port and examined by 
the prize commissioners. The master, by his 
afladavit, excuses the non-production of the re- 
mainder of the captured crew, because they 
were all Spanish and Portuguese subjects, as 
they informed him, and had been taken out of 
prison in Btavana, and impressed into service 
on board the prize, and it was regarded as im- 
prudent and dangerous to send them with the 
vessel into this port They were, accordingly, 
left at Pensacola. The master of the vessel, 
Thomas B. King, testifies that he resides in 
Texas with his family, has been a resident for 
seventeen years of that state, and was a citi- 
zen of that state before the Rebellion. He 
claims to be a subject of Great Britain. He as- 
serts that he owns the vessel and cargo; that 
she was bound from Havana to Matamoras, on 
the Rio Grande; and that she was not inten- 
tionally pursuing a course wide of that port 
when arrested. The place of capture was but 
two or three miles from land, near the mouth 
of Aransas Harbor, and one hundred and twen- 
ty or one hundred and thirty iMles from Mata- 
moras. She was seized because she was sus- 
pected of attempting to evade the blockade. 
Her lading was salt, rope, drugs, soda, potash, 
sMns, and one hundred and fifty kegs of pow- 
der. She was bought by the master about 
eighteen months before her capture, and was 
conveyed to him by a bill of sale, in Galveston, 
by William Johnson, a resident there. He ob- 
tained a provisional register for the vessel in Ms 
own name (as of the state of Texas, in the 
United States of America), at Kingston, 
Jamaica, May 27, 1862. He knew all about 
the war, and supposed that the ports of Texas 
were blockaded. He had sailed the vessel out 
of the blockaded port, with a cargo, to Havana, 
in February previous. He went out of Gal- 
veston with her In the night, and in a fog. 
The frigate Santee was then blockading the 
port. He had a lady passenger on board from 
Havana to Aransas and Galveston when he 
was seized. The papers are exceedingly con- 
fused, and seem to include references to vari- 
ous voyages, without any disthictness or dis- 
crimination, but they and the proofs abundantly 
establish the hostile character of the vessel 
and cargo, and also the design and attempt of 
the owner of both to violate the blockade ex- 
isting at the port where she was arrested. 

Let there be a decree of condemnation and 
forfeiture of vessel and cargo. 



WATER WITCH, The (BROWER v.). See 
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740. 
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Case No. 17,270. 

In re WATROTJS et al. 

[14 N. B. R. 258; 3 N. Y. Wkly. Dig. ISO.] i 

District Court, B. D. Michigan. May 13, 1876. 

Baxkruptoi' — Proof of Debt— Evidesce of 
Agent. 

Proof of debt may be made by an agent who 
has had exclusive charge and control of the 
same, and knows personally all the facts requir- 
ed to be sworn to in proving it, the creditor him- 
self 'having no personal knowledge of the facts. 

[In the matter of Martin Watrous, Albert 
W. Watrous, and Cbauncey L. Watrous, bank- 
rupts,] 

The register certified that Mr. John Ward 
appeared and ofEered to prove, by bis cvvn 
oath, a secured claim against said estate, in 
favor of Miss Mary E. Barnard, of Sprin??- 
fleld, Vermont. It is not claimed that Miss 
Barnard is absent from tiie United States, nor 
that she is prevented from testifying. The 
ground on which Mr. Ward rests his compe- 
tency to prove ttie claim be states as fol- 
lows: "That be made a loan of money for 
the creditor, from -wbicb the debt accrued, and 
took a mortgage from the bankrupt Martin 
Watrous, to secure the same, and that he has 
had exclusive charge and control of the debt, 
and knows personally all the facts required 
to be sworn to in proving it; and that the 
creditor has no personal knowledge of the 
same, and cannot swear to them otherwise 
than on information and belief." The register 
declined to take the proof offered, and, on Mr. 
Ward's request, certified the questions arishig 
tbereon hato court for determination. 

By HOVEY EI. CLARKE, Register hi 
Bankruptcy: 

The only question in this case, as it appears 
to me, is whether there be anything in the 
facts, as presented, which will take it out of 
the principle approved by this court in Re 
Wbyte [Case No. 17,606]. In that case it was 
held that the superior knowledge of an agent 
to bis principal, as to facts to be sworn to, 
was no reason for excusing the principal from 
making bis statement on oath, as required hy 
the bankrupt act [of 1867 (14 Stat 517)]. The 
reasons for this are fully stated in. the report 
of that case, and need not here be repeated. 

It is uxsisted, however, that as the statute 
requires the claimant to testi]^ "of his own 
knowledge" (section 5078), so, when he lacks 
the requisite personal knowledge of the facts 

1 [Reprinted from 14 N. B. R. 258, by per- 
mission. 3 N. Y. Wkly. Dig. 180, contains only 
a partial report] 



to be stated, he is not within the requirement 
of the statute, and, in that case, he may prove 
bis claim by any one having competent knowl- 
edge. But the knowledge here required is not 
merely that of facts which woidd sustain an 
action at common law. The deposition must 
set forth all the particulars which in Re 
Whyte [supra], are called "the condition of 
the claim at the time of proof." Now, it may 
be true that in this case Mr. Ward's knowl- 
edge is superior to that of his client as to 
whom the money was loaned, what security 
was taken for it, and whether any payments 
have been made to him; but her knowledge is 
superior to bis whether the money loaned was 
hers, whether any payments have been made 
to her, and whether she has received any other 
security. 

It is enough to say that the facts do not 
present a case of entire ignorance of all par- 
ticulars required to be shown on the part of 
the principal, and of competent knowledge of 
all such particulars on the part of the agent. 
I do not overlook the fact that Mr. Ward 
states that "he knows personally all the facts 
required to be sworn to in proving" the claim. 
I think he must be mistaken in this. He cer- 
tainly is, unless I am mistaken as to what is 
necessary to be stated in a proof of debt 
"Knowledge" is not an ambiguous term, and 
when a professional gentleman undertakes to 
swear to "personal knowledge," it cannot be 
that he includes in his offer facts that may 
be known to another person and not to himself. 
In this case the knowledge of the agent ex- 
tends only to the loaning of the money, and 
the security taken for it, and if it were suffi- 
cient, as at common law, to prove a prima 
facie case, to be conclusive unless overcome 
by a defense^ the deposition of the agent 
would serve that purpose; but it is not. There 
must be proof of a continuing indebtedness at 
the date of the bankruptcy, and of its amount 
then. It is not to be assinned, without proof, 
that the principal has absolutely surrendered 
all^ power over his own property. It may be 
true that the statement of the principal to 
the agent that there have been no transac- 
tions which affect the claim, would, justify an 
agent in making oath to the necessary facts. 
But an agent swearing to "hearsay" from 
his principal, is certainly as objectionable as 
a principal swearing to hearsay from his 
agent; and that— statements of principals 
sworn to on information and belief— I under- 
stand to be the objection to such a consti'ue- 
tion of the statute as will compel principals 
in all cases to make oath in support of their 
claims, except in the two eases provided for 
by the statute. It may be conceded that the 
facts of this ease make it highly probable 
there is nothing within the knowledge of the 
principal which will in any way quali^ or 
contradict those which are witMn the knowl- 
edge of the agent. But I do not see upon 
what principle a distinction can be made which 
will admit a proof in this case to be made 
by Mr. Ward, which will not relieve a large 
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class of creditors, as stated in Re Whyte, 
from the necessity of making oath in person, 
as required by the statute. 
All of which is respectfully suhmitted. 

BROWN, District Judge. .By Rev. St § 
507S, proof of debt "shall be made by the 
claimant testifying of his own knowledge, un- 
less he is absent from the United States, or 
prevented by some other good cause from tes- 
tifying, in which case the demand may be veri- 
fied by the attorney or authorized agent of the 
claimant, testifying to the best of his knowl- 
edge, uiformation, and belief, and setting forth 
his means of knowledge." General order 34 
provides that when the deposition is made by 
an agent, the reason the deposition is not made 
by the claimant in person must be stated. 
The section above referred to evidently con- 
templates that the claimant in deposing to 
the debt must testify "of his own knowledge," 
and, upon general principles of law, the exist- 
ence of a debt must be proved by some one 
having personal knowledge of the fact. In 
this case, as it appears that the creditor has 
no personal knowledge of the debt hi question, 
the deposition of her attorney would be neces- 
sary, at least to supplement her own; but if 
the creditor is absolutely ignorant of the ex- 
istence of the debt, and the agent has per- 
sonal knowledge of all the facts necessary to 
make proof of it, I see no reason to require 
the deposition of the principal. Better "cause 
from testifyhig," within the language of the 
section, can hardly be ima^ned than entire 
ignorance of the matters required to be sworn 
to. I assume, in this connection, that the at- 
torney is able to swear to the present existence 
of the debt, either from recent admissions of 
the banlirupt, or otherwise, and to negative 
the idea that payment has been made. I 
agree with the register, that there must be 
proof of a continuing indebtedness at the date 
of the bankruptcy, and of its amount. 

It is not perceived that a rule, which will 
relieve a large class of creditors from the 
necessity of making oath In person, as re- 
quired by the statute, is any objection to such 
ruling, if it conduces to the convenience of 
bushiess, and does not invite the commission 
of frauds. By section 50S3, "when a claim is 
presented for proof before the election of an 
assignee, and the register entertains doubt of 
its validity, or the right of the creditor to 
prove it, and is of opinion that such validity 
or right ought to be hivestigated by the as- 
signee, he may postpone the proof of the claim 
until the assignee is chosen." By section 
50S1, "the court may, on application of the 
assignee, or of 'any creditor, or of the bank- 
rupt, or without any application, examine up- 
on oath the bankrupt, or any person tender- 
ing, or who has made proof of a claim, * * * 
and reject all claims not duly proved, or 
where the proof shows the claim to be found- 
ed in fraud, illegaUty, or mistake." These 
provisions are deemed adequate to protect the 
estate against the proof of fraudulent claims. 



The authorities upon this point are not nu-- 
inerous, but I find none which conflicts with 
the position here taken. In the Case of Whyte 
[Case No. 17,606], it was held that the fact 
that the agent was better acquainted with the 
facts than his principal, did not render his 
deposition alone admissible as proof. No rea- 
son was given in that case for proof of debt 
by the agent, except the fact that the creditor 
was absent in the state of Ohio, and the agent 
had a power of attorney from his prhicipal, 
authorizing him to transact any busmess on 
his behalf. It will readily be seen that the 
ruling in that case does not control the one at 
bar, as it appeared that the prmcipal had 
knowledge of the facts necessai-y to be set 
forth in the deposition. In the case of Mc- 
Kinsey v. Harding [Id. 8,866], the assignees 
moved to strike out certahi proofs made by 
an attorney, because he did not show any 
reason why the creditor could not have made 
the deposition in person; that the attorney 
did not testify to the best of his knowledge, 
information, or belief, nor did he set forth his 
means of knowledge as to said claims. The 
court held that the informality in the proof 
objected to did not avail, for the reason that 
the witness had sworn positively of his own 
knowledge. This case goes much further than 
we are required to hold In the one under con- 
sideration; and I should hesitate to follow it, 
if the question were directly presented. In 
the case of In re Barnes [Id. 1,012], the 
learned judge for the <fetrict of Massachu- 
setts, in speaking of causes from testifying, 
obsei-ves: "If an attorney be acquahited with 
the facts of his own knowledge, it has been 
held that he may testify without provhig the 
creditor is absent, etc.; but I am speaking of 
one who proposes to depose only upon in- 
formation and belief. The law requires the 
oath of some person havihg knowledge, and 
the creditor himself is presumed to have it; 
and, unless he is absent, or in some way 
prevented from testifying, no one can do so 
for him, unless it be a person havhag actual 
knowledge." 

Under the English banki-upt law (general 
rule 68), "the affidavit may be made by the 
principal, or by any agent, or any clerk, or 
other person in his employment; but if the 
affidavit is made by an agent or clerk, it 
shall state that he is authorized by the cred- 
itor to make the affidavit, and that it is 
within his own knowledge that the debt was 
incurred for the consideration stated, and 
that to the best of his knowledge and belief 
the debt still remains unpaid and unsatisfi- 
ed." Although, of course, this rule has no 
direct bearing upon the administration of 
our own bankruptcy system, it may be en- 
titled to some weight in determining the 
correctness or propriety of a proposed prac- 
tice. If the register is satisfied from an in- 
spection of the deposition that the agent 
has personal knowledge of the contracting 
of the debt, and its continued existehce at 
the date of the bankruptcy proceedings, and 
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that the creditor has no knowledge of these 
facts, and can only swear to them on infor- 
mation and belief, and there are no sus- 
picious circumstances connected with the 
claim. I think he ought to receive and file 
the deposition. 



Case No. 17,271. 

In re WATSON. 

{2 N. B. B. 570 (Quarto, 174); i 2 Am. Law 
T. Kep. Bankr. 93.] 

District CJourt, N. D. Ohio, 1869. 

Homestead Exemption — Allotment to Bank- 
rupt— Effect. 

Where a creditor objected to the exemption 
of homestead pursuant to the laws of Ohio, as 
exceeding in value the amount therein limit- 
ed, held, that the bankrupt by the allotment of 
the assignee did not take a Tee-simple, but only 
a qualified estate in the homestead, with reyer- 
aion in the assignee. The homestead ordered to 
be sold subject to the estate of the bankrupt, all 
surplus in value above that estate to be paid in- 
to the general fund. 

[Cited m Be McKenna, 9 Fed. 36.] 

Watson was adjudged bankrupt, December 
19th, 1S68, and William Waterman duly ap- 
pointed assignee on the 15th of January, 1869. 
On the 9th of March, 1869, the said assignee 
set off to the bankrupt as a homestead to 
Avhieh he was entitled under the laws of the 
state of Ohio, certain real estate situate in the 
town of Berea, Cuyahoga county, Ohio. One 
of the creditors of said bankrupt, Henry Car- 
man, excepted to the homestead exemption as 
allowed by the assignee. The parties thereup- 
on appeared before Begister Keith, and filed 
affidavits in support of and against the excep- 
tions, but it appearing that questions of law 
and fact would arise upon the issue, a motion 
was made to adjourn the matter to the dis- 
trict comt for its decision. 

SHEBMAN, District Judge. The evidence 
offered relates chiefly to the value of the real 
estate set off as a homestead, and is very con- 
flicting, and the question it seeks to settle may 
be well determined by another mode. Quite a 
number of competent and intelligent witnesses 
swear, that the property is not worth over five 
hundi-ed dollars, while an equal number of wit- 
nesses, fully as rehable, and as much entitled 
to credit, swear that it is worth from one thou- 
sand' to fifteen hundred dollars. The proof is 
clear that the bankrupt is in such condition, as 
regards family, &e., that he is entitled to the 
exemption of a homestead as provided by the 
laws of Ohio. I am imwilling to decide from 
the evidence adduced in the premises, whether 
the propei-ty set ofE to Mm by the assignee, 
does or does not exceed the amount limited by 
the law, and, therefore, I deem it proper that 
the property be offered at pubhc sale by the as- 
signees, subject to all the claims or rights the 
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bankrupt has to it, as behig exempt from sale 
under the homestead laws of Ohio. And if 
the property at such sale bring an amount ex- 
ceeding five hundred dollars, such excess to be 
assets in the hands of the assignee for distribu- 
tion among the creditors. But I am here met 
by the claim of the bankrupt, that such exemp- 
tion and setting off of ttie property as a home- 
stead, confers upon and vests in him a title in 
fee-simple to the property so set off. This, I 
tifink, is a proposition wholly imtenable. The 
exemption laws of Ohio provide that certain 
articles of personal property shall not be taken 
in execution or sold; the language used is: 
"Exempt from execution and sale." The same 
laws provide that a certain amount of real es- 
tate used as a homestead, shall not be sold on 
execution; the language used is: "Exempt from 
sale on execution." In the case of pei-sonal 
property, it is exempt from levy or sale, and 
remains the property of the debtor, free to use, 
control, or dispose of it in an absolute manner. 
In the case of real estate, it is exempt only 
from sale on execution. It may be levied upon 
by virtue of an execution, and such levy will 
remain good, and a valid lien. If the property 
used and exempt as a homestead, is of a larger 
yearly value than forty dollars, and is indivisi- 
ble, the debtor pays the creditor the surplus as 
rent It is, therefore, clear to my mind, that 
iiie debtor does not acquire, in the homestead 
so set off to him, a fee-simple absolute title, but 
he possesses only a qualified right, a right to 
possess and occupy it, so long as he uses it as a 
homestead for his family, and otherwise complies 
with the provisions of the statute. It is a per- 
sonal right for the benefit of himself and fam- 
ily, and when he or they leave the property and 
cease to occupy it as a homestead, the lien ac- 
quired by the judgment and levy, which was 
suspended by the operation of the statute, is 
revived, and again operates, and the property 
may be sold under the execution, free from the 
incumbrance of the homestead exemption. It 
is a right of possession personal to the debtor, 
and does not- run with the land, and a sale by 
him would not convey any right to the piu:- 
chaser. 

I can find no decision in the Ohio courts on 
the construction to be placed on this statute. 
On a shnilar statute in New York there are two 
decisions (26 and 38 Barb.) sustaining the 
above views. I therefore hold and rule that 
the bankrupt, Watson, should possess the rights 
TO use and occupy the premises ui question, that 
the homestead laws of Ohio confer upon him; 
that the remahider or reversion in said prop- 
erty, after those rights are ended, belongs to 
his creditors; and that, by the assignment, the 
remainder or reversion is now vested in Qxq 
assignee. It is therefore ordered that such re- 
mainder or reversion be ordered for sale on the 
premises by the assignee, at public auction, 
after giving due notice, subject only to, and re- 
serving to said bankrupt, all the rights and 
privileges incident to his homestead interest 
therein; the proceeds of such sale to be put into 
the general fund. 
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Case Wo. 17,S72. 

In re WATSON. 

[4 N. B, R. 613 (Quarto, 197).] i 

District Court, E. D. MissourL 1871. 

BANKuupTor Proceedings — Jukisdiction— Resi- 
PESCE OP Debtok. 

1. The debtor, being a' resident of St. Louis 
with his family, bouRht a stock of goods in 
Montana in July, 1869; went to Montana in 
August, 1869, leaving his family in St. Louis; 
i-emained in Montana, except a few weeks, 
when on a business trip to St. Louis, until June, 
1870; a petition in bankruptcy was filed against 
him in the Eastern district of Missouri, July 
8th, 1870. Held, that Montana was his place of 
residence within the meaning of the bankrupt 
act [of 1867 (14 Stat. 517)j, during the six 
months preceding the filing of the petition; the 
word "residence" in section 11 not being synony- 
mous with the word "domicile." 

[Cited in Ward v. Blake Manuf g Co., 56 

Fed. 440.] 
rSee In re Belcher, Case No. 1,237.] 

2. Petition dismissed for want of jurisdiction. 
[Cited in Ward v. Blake Manuf'g Co., 56 

Fed. 440.] 

TREAT, District Judge. On the 8th day of 
July, 1870, a petition Tvith proofs was filed, to 
hare defendant adjudicated a bankrupt, under 
section 39 of the bankrupt act. From the evi- 
dence offered it is dear that he had committed 
one or more of the acts of bankruptcy charged. 
The case, however, must turn on a jurisdic- 
tional question. On the 1st of July, 1869, de- 
fendant purchased of Kintshig, in St Louis, a 
stock of goods, etc., in Montana, for seventeen 
thousand dollars, giving his notes therefor. 
Then he proceeded to New York, bought goods 
to be shipped for the purpose of replenishing 
the Montana store, to the amount of ten thou- 
sand dollars, paying only one thousand dollars 
cash. He also bought on credit goods in St. 
Louis to the same end. He was a married 
man, with four children, residing in SL Louis. 
In August, 1869, he left St Louis for Montana, 
without his family, intending, as he swears, to 
reside permanently in that territory. After 
reaching that place, and attendhig to his busi- 
ness there for a few weeks, he visited St. 
Louis on business matters, connected with his 
Montana affairs, and returned to Montana 
about January, 1870. Has commercial paper 
had, to some extent matured, without pay- 
ment and towards the middle of February 
suits by attachment were brought against him 
in Montana, and his property seized thereimder. 
He continued in that territory, with reference 
to his business there, until the middle of June, 
when he returned to St Louis, where, in less 
than a month, this proceeding under section 39 
of the bankiTipt act was commenced. 

The questions pertaining to citizenship, domi- 
cile, and residence, with reference to the terms 
of that act, have been presented. What are 
the elements of "citizenship," the court, in this 
case, is not required to decide. 'T)omiciIe," as 
defined by jurists, and as settled by the United 

1 [Reprinted by permission.] 



States supreme court, depending in part on the 
animus of the person, is not a proposition in- 
volved in the construction of this statute. Con- 
gress, in its wisdom, has chosen to exact that 
applications in bankruptcy shall be made "in 
the judicial district in which such debtor has 
resided, or carried on business, for the six 
months next immediately preceding the time of 
filing such petition, or for the longest period dm-- 
ingsuch six months," the petition to set forth liis 
place of residence, etc. In this ease the debtor 
had resided actually, excepting during the short 
time he visited St Louis on his Montana busi- 
ness, for more than ten months in Montana, 
and had carried on business as a merchant 
solely in that territory. There his property 
was situated and had been seized on attach- 
ment. True, he had not removed his family 
to Montana, although it 'had been his intention 
to do so. It is imnecessary to discuss the pre- 
sumptions as to domicile arising from that fact; 
for the bankrupt act it is dear, uses the term 
"residence," specifically as contradistinguished 
from "domidle," so as to free cases under it 
from the difficult and embarrassiug presump- 
tions and drcmnstances upon which the dis- 
tinctions between "domicile" and "residence" 
rest The debtor's residence was, during the 
precedmg ten months, in Montana, and his 
sole place of business was there. Has prop- 
erty, and the suits brought against him— in- 
deed, all tibiat could be benefidally reached by 
proceedings ha bankruptcy— have reference to 
what was there, or being done there. 

This case furnishes an apt illustration of the 
rule fixed by congress. If the debtor could be 
dedared bankrupt by this com't and his estate 
adjudicated here, then every effective step with 
reference thereto would have to be taken by 
his assignee in Montana, involving not only 
the care of his property, all of which is there 
situated, but also the conduct of defenses in 
suits there pending, and the dissolution of at- 
tachments in the territorial courts. If the debt- 
or was adjudicated baniirupt in that territoiy, 
all matters connected with the administration 
of his estate could be more conveniently and 
satisfactorily adjusted there. But the pure le- 
gal question is, whether the term "residence" 
is synonymous with "domicile," as used in the 
baidirupt act, or whether that term is used in 
its accurate legal sense, and is to be so applied. 
On that point, this court has no doubt The 
proceedings in bankruptcy should be instituted 
with reference to the actual residence of the 
party, or his place of business. His domidle 
may be ha a remote state, and yet he may be 
residing and canying on business here; and if 
his creditors are compelled to ascertain where 
his domicile is, with the vague basis of the 
animus revertendi, or animus manendi, before 
securing theh: rights in the premises, they will 
necessarily be remitted to doubts and uncer- 
tainties, instead of open, visible, and positive 
facts. "Residence" is a fact easily ascertain- 
ed; "domidle" a question difficult of proof. 
True, the two terms are often used as synony- 
mous, but in law they have distinct meanings. 
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The vexed questions concerning citizensliip, 
domicile, and residence, under tlie United States 
constitution, so far as the respective states of 
the Union are concerned— with respect to which 
thei'e are many conflicting views in decisions of 
courts and aifaong commentators— are easy of 
solution in the hght of elemental principles; 
but congress, as if ex industria, designing to es- 
cape that region of dispute, used a legal term 
about which there is no difficulty, either as to 
its accurate meaning, or as to the facilities of 
proof connected with it. The "residence" of 
the debtor was in Montana diuring all of the 
previous ten months, except the last few weelis, 
and the petition in banlmiptcy should have been 
filed there. Hence this comi: dismisses the pe- 
tition for want of jurisdiction. 



Case -No. 17,273. 

In re WATSON et al. 

[1 Wkly. Notes Cas. 86.] 

District Court, E. D. Pennsylvania, Oct. 14, 
1874. 

Bankruptcy — Application fou Discharge. 

Application for leave to file petition for dis- 
charge tmder the amendatory bankrupt act ojC 
June 23, 1874 [18 Stat. 178]. The petitioners 
were adjudged bankrupt on the 28th of Febru- 
ary, 1872. No application for discharge was 
made until the present motion. The bankrupts 
had been unable to obtain the assent of a ma- 
jority in number and value of their creditors, 
and their assets did not amount to 50 per cent, 
of theh: hadebtedness. 

John A. Bittton, for motion, argued: That, 
under the 29th section of the bankrupt act [of 
1867 (14 Stat. 531)], when the application for 
discharge cannot be made imtil six months 
after adjudication, it is not imperative that it 
should be made within one year, and cited In re 
Greenfield [Cases Nos. 5,774 and 5,775]; In re 
Pierson [Case No. 11,154] ; In re Vorbeck [Id. 
17,002]. That, even where there were no debts 
or assets, the delay to apply, after the expira- 
tion of one year, might be explahied by affida- 
vit In re Canaday [Id. 2,377]; In re Donald- 
son [Id. 3,982]. 2nd. That the 9th section of 
the amendatory act of June 23, 1874, applied to 
all pending cases of involuntary bankruptcy, 
whether the adjudication had been made more 
than a year previous to its passage or not, and 
notwithstanding no application had been made 
for a discharge, and cited In re King [Case 
No. 7,781]; In re Griffiths [Id. 5,825]; In re 
Perkins [Id. 10,983]; Cong. Rec. June 17, 
1874, p. 60; Ex parte Lane, 3 Mete. (3klass.) 
213; Eastman v. Hillard, 7 Mete, (aiass.) 425. 

THE COURT' referred the petition to the 
register for report in regard to all the facts 
of the case, refusing to allow the petition to 
be filed till report received, in view of the fact 
that there was no opposing coimsel. 

[See Case No. 17,274 and 17,275.] 



Case Wo. 17,S74. 

In re WATSON et al. 

[1 Wkly. Notes Cas. 334.] 

District Court, B. D. Pennsylvania. March 31, 
1875. 

Bankiidptoy — Delay is Application for Dis- 
charge — Petition for Kevision. 

The bankrupts had "heretofore applied for 
their discharge, imder the circumstances re- 
ported [Case No. 17,273], and their petition 
was then referred to the register to report the 
facts. Vide loc. cit 

The register now reported that he was of 
opinion that the delay in application of bank- 
rupts for their discharge was sufficiently ac- 
counted for to warrant the issuance of the 
usual orders upon such application; that the 
issuing of such orders could not prejudice the 
right of any creditor or person interested to ob- 
ject to the discharge on the ground of delay; 
and that upon the hearing on said orders the 
question could be more fuUy and perhaps more 
appropriately considered. 

THE COURT refused to confirm the report 
of register, and dismissed the application for 
leave to file petition, but allowed a petition 
for revision to be filed in the circuit court. 
See section 2, Bankrupt Act [of 1867 (14 
"Stat. 517)]. 

[For subsequent proceedings, see Case No. 17,- 
^7o.j 



Case No. 17,275, 

In re WATSON et al. 

[1 Law & Eq. Rep. 371; i 2 Wkly. Notes Gas. 
356.] 

Chrcuit Court, B. D. Pennsylvania. 1876. 

Petition for Discharge — Limit — Creditors — 
Stay. 

Time within which a petition for a discharge 
may be filed. 

Petition for review. The petitioners were 
adjudged bankrupts in ii'ebruary, 1872. No 
application for discharge * was made until 
October, 1874. The bankrupts had been un- 
able to obtain the assent of a majority in 
number and value of their creditors, and 
their assets did not amount to 50 per cent, of 
their indebtedness. The district -court re- 
ferred the petition to the register for report 
in regard to the facts in the case, and re- 
fused to allow the petition to be filed until 
the report was received, as no opposing 
counsel was present. The register subse- 
quently reported, that he was of the opinion 
that the delay in the application of the bank- 
rupts for their discharge, was sufficiently 

1 [Reprinted from 1 Law & Eq. Rep. 371, 
by permission.] 
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accounted for to warrant the issuing of the 
usual orders upon said application; that the 
issuing of such orders could not prejudice 
the right of any creditor; and that upon 
hearing, the question could be more fully- 
considered. The court dismissed the appli- 
cation for leave to file the petition, refusing 
to confirm the report of the register, hut 
allowed a petition for revision to be filed in 
the circuit court. [See Cases Nos. 17,273 
and 17,274.] The petition for review having 
accordingly been filed, the case came on to 
be argued. 

[John A. Burton, for peti'tioner, cited In 
re Greenfield [Cases Nos. 5,774 and 5,775]; 
In re Canaday [Case No. 2,377]; In re Von 
Beck [Id. 16,993]; In re Donaldson [Id. 3,- 
9S2]; In re W. Pierson [Id. 11,153.] 2 

McKBNNAN, Circuit Judge, said that he 
could not come to the conclusion arrived at 
by Blatchford, J., in Re Greenfield's Estate 
[Case No. 5,774]. The language of section 
29 of the bankrupt act of 1S67 [14 Stat. 531] 
seemed clearly to imply that the limitation 
of one year, within which the petition to 
discharge might be presented, extended to 
both branches of the alternative. 

The petition for review was dismissed, and 
the cause remanded to the United States dis- 
trict court; which court subsequently al- 
lowed the petition to be* filed, arid granted 
a rule to show cause, and instructed the 
bankrupts to insert in the published notices 
that proceedings would be stayed upon ob- 
jection of creditors. No creditor having 
made objection, the rule was made absolute, 
and the bankrupts finally discharged. 



WATSON V. The ANGELINA. See Case No. 
7,967. 



Case No. 17,S7e. 

WATSON V. BAYLEY. 

[2 Cranch, O. 0. 67.] 1 

Circuit Court, District of Columbia, Dec. 
Term, 1812. 

EVIDESOE— GrAMIXG DEBT. 

The statute of gaining may be given in evi- 
dence, upon non assumpsit, without notice. 

Assumpsit against the maker of a promis- 
sory note. 

Upon non assumpsit the defendant offered 
to prove that the note was given for money 
won at play. 

THE COURT (FITZHUGH, Ch'cuit Judge, 
absent,) permitted the evidence to be given, 
without notice. 

2 [From 2 Wkly. Notes Cas. 356.] 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



[29 Fed. Cas. page 424] 
Case No. 17,277. 

WATSON V. BLADEN. 

[4 Wash. C. C, 580; 1 1 Rohb. Pat Cas. 510.] 

Circuit Court, E. D. Pennsylvania. April 
Term, 1826. 

Patext fou Invention — Use of Machine. 

1. Using a machine with a view to an ex- 
periment to test its value, is a using within the 
sixth section of the patent act. 

2. A patent which covers the discovery of 
another that had been in use, is too broad; 
and therefore void. 

[Cited in Byam v. Bullard, Case No. 2,262; 
Yoder v. Mills, 25 Fed. 821.] 

This was an action for the infringement of 
a patent granted to B. Treadwell, for an im- 
provement in forming and piercing bread, call- 
ed by hun "a cracker or biscuit finisher." The 
specification describes the different parts of 
the machine, amongst which are the circular 
cutters, the piercers, and the clearers, which 
cut, pierce, and clear the biscuit at one opera- 
tion. The plaintiff claims, as assignee of 
Treadwell, all his right and title to the said in- 
vention, so far as the same applies to the city 
and county of Philadelphia, and to all other 
cities and towns on the river Delaware, from 
Chester to Baston, and to Wilmington and 
Newcastle. Plea, the general issue, with no- 
tice of special matter. 

The plaintiff proved that the defendant used 
a machine precisely the same in principle with 
the one for which he had obtained his patent, 
and that the invention was highly xiseful. The 
defendant, under his notice, gave evidence to 
show that the plaintiff prepared a drawing of 
the machine which he contemplated having 
made, and employed one Tobias Martin, an 
ingenious and skilCul mechanic, to construct 
it. This person, whose deposition was read, 
deposed that, after making a model according 
to the description given by TreadweU, it was 
found not to answer the intended purpose. 
That he suggested to Treadwell many im- 
provements and alterations, which, being 
adopted, rendered the macliine effectual. He 
does not, however, state, with any degree of 
precision, what were the particular parts 
which were embodied in the machine in con- 
sequence of his suggestions, but he states that 
he considers himself as being the original in- 
ventor, although he Imew of Ti-eadwell's in- 
tention to take out a patent, and made no ob- 
jection. The defendant also produced in court 
a machine, constructed by one Peter Christian, 
many years prior to Treadwell's patent and 
invention, for cutting, pia*eing, and clearing 
the biscuit at one operation, which all the wit- 
nesses skilled in the art declared was in no 
respect different in principle from Treadwell's; 
although, being designed to be used by hands, 

1 [Originally published from the MSS. of 
Hon, Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr.. 
Esq.] 
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-whereas the plaintifE's was fixed in a frame 
and -worked by a lever power, it was not pref- 
•erable to the old mode of making biscuit by 
hand, and was in fact of little or no value. 
It was further proved that biscuit was made 
TVith this maehtne in Christian's public bakery, 
to the extent of perhaps half a barrel of flour. 
This was done for an experiment. It was 
found not to answer as well as was expected, 
and was thrown aside. 

The ground principaJly relied upon by the 
plaintiff's counsel to get clear of Christian's 
'discovery, was, that his machine was never 
used except for an experiment, which is not 
the kind of use meant by the sixth section of 
the patent law. He cited the case of Boulton 
V. Bull, 2 H. Bl, 470; Bedford v. Hunt [Case 
No. 1,217]; [Evans v. Eaton] 3 Wheat. [16 
TJ. S.] 4S1, 514; 1 Holt, N. P. 58; 3 Inst. 1S4. 

The defendant insisted that the patent was 
Toid, (1) Because it covers Martin's discov- 
eries, hi part, at least. Sterns v. Barrett [Case 
No. 13,337]. (2) It is not a new invention; 
Christian's having*^ been discovered and used 
interior to Treadwell's discovery. Woodcock 
V. Parker [Id. 17,971]. Gray v. James [Id. 
-5,718]. And lastly, because it is too broad, 
by includhig all the essential parts of Oliris- 
tian's machine. 

0. J. Ingersoll, for plaintiff. 
Mr. M'llvaine, for defendant 

WASHINGTON, Circuit Justice (charging 
jury). There are three objections made by 
the defendant's counsel to Treadwell's inven- 
tion, either of which is sufficient to entitle the 
defendant to a vei-dict, if the facts are found 
by the jury to be in his favour. The first is, 
that Treadwell was not the inventor of the 
machine patented, or of the whole of its essen- 
tial parts. If he was, then secondly, that he 
was not the original inventor. And lastly, 
that the patent includes all the essential parts 
■of Christian's machine, and not merely an im- 
provement of that machine. 

1. Treadwell is asserted not to be the in- 
ventor of the whole of the machine for which 
he has obtained a patent; because it is proved 
by Martin, that some, at least, of the essential 
parts of it were discovered by him, and were 
introduced into it upon his suggestions. The 
deposition of this witness is certainly very ob- 
scm-e in designating those parts "of the ma- 
chine of which he asserts himself to have been 
the inventor, and it is therefore to be regretted 
that his attendance here for the purpose of 
being examined before the jury could not have 
been obtained. It is all important to ascer- 
tain what those parts were, and this the jury 
must endeavour to do upon an attentive pe- 
rusal of his deposition after their retirement 
All that remains for me to do is to lay down 
a few general rules for their government. If 
they should be satisfied that the whole, or any 
of the essential parts and principles of the ma- 
chine were Invented by Martin, and intro- 
duced into the machine upon his suggestion, 
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the whole patent is void. But if this does not 
appear, or if they should be satisfied from the 
testunony of the man, that he merely suggest- 
ed some alterations in the form or proportions 
of the machine, as designed by Treadwell, this 
will not be sufficient to deprive Treadwell of 
the merit of the invention, or affect the valid- 
ity of his patent; nor would it be, as to such 
alterations, a discovery which would entitle 
Martin to take cut a patent for them. If a 
contrary doctrine were to be maintained, very 
few, if any patents could be upheld, unless in 
those cases where the inventor is also the 
mechanician who constructs the machine. His 
genius may be equal to the task of conceiving 
all the principles, as well as the general struc- 
ture and form of the machine. But he may 
be unacquainted with the use of tools, and be 
quite unable to anticipate in what manner the 
contemplated form of any particular part of 
the machine may affect its operation, imtil the 
work is in progress, and the materiality of 
form can then be practically discerned. That 
some alteration of the contemplated form or 
proportions should be found necessary, would 
be, in most instances to be expected; and who 
so likdy to perceive the necessity of it, and to 
suggest it as the workman who is engaged in 
constructing the maehme? But if such sug- 
gestions are sufficient to invalidate the patent, 
few patents would stand the test of such a 
principle. This point was decided by this 
court at the last term in the ease of Pennock 
V. Dialogue [Case No. 10,941], and was not ob- 
jected to, that I know of. 

2. The next objection to the patent is, that 
Treadwell was not the original inventor of 
this machine, but that it was invented and 
used by Peter Christian, anterior to the pat- 
ent and discovery of Treadwell. That Chris- 
tian's machine was invented many years prior 
to Treadwell's, Is proved by uncontradicted tes- 
timony, and is not denied by the plaintiff's 
counsel. That it possesses all the essential 
parts and principles of Treadwell's machine, 
the cutters, piercers and clearers, is manifest 
by comparing the two together; besides which, 
the fact is proved by all the witnesses. Used 
with no other than hand power, it is proved, 
and admitted, not to answer the pm-pose of a 
labour saving machine. But the same objec- 
tion lies against Treadwell's machine, should 
the same power be applied, and that the in- 
ventor contemplated the application of that 
power, as well as the lever, as now used, is 
expressly stated in his specification. The 
plaintiff's counsel has pronoxmced Christian's 
machine to be positively worthless. I can 
only observe that this censure would be very 
unbecoming in Treadwell, who has incorporat- 
ed all its essential parts into the machine for 
which he has obtained a patent. But the 
point mainly relied upon by the plaintiff's 
counsel is, that no evidence is given that 
Christian's machine was ever used within the 
true meaning of that expression in the patent 
act It is admitted that an experiment was 
made with it but this, it is argued, was not 
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sucli a using as the ae*^ intends. It surely can- 
not be denied that the act of making cracters 
■with it amounted to a using of it according 
to the common and accepted meaning of that 
phrase; and I am quite at a loss to imagine 
how this meaning can he varied by the par- 
ticular motive which induced the inventor so 
to employ the machine. I can discover noth- 
ing in the patent act -which will authorise the 
court to depart from the ordinary meaning of 
this expression, and to declare that a machine 
which is put Into operation for the sole pur- 
pose (if gueh be the case) of trying its prac- 
tical utility, is not used witiiin the meaning 
and intent of the sixth section of that act. The 
plaintiff's counsel relied in some measure upon 
certain expressions of the judges in the two 
eases of Boulton v. Bull, 2 H. BL 463, and 
Bedford v. Hunt [Case No. 1,217]. But so 
far as any satisfactory inference can be drawn 
from those expressions. In its application to 
the particular point imder consideration; it 
strilies me to be unfavourable to the construc- 
tion contended for. They manifestly contrast 
the confining of the invention to the closet of 
the inventor and a mere speculative invention, 
with putting it into use, practice, or opera- 
tion; and not the putting of it in practice for 
the purpose of an experiment, with any other 
purpose whatever. Upon the whole, I am of 
opinion, that the experiment of this machine 
made by Christian, in the year 1807, amoimted 
to a using of it witliin the true meaning of the 
sixth section of the patent act. 

3. If Christian's machine was invented and 
used prior to the discovery of TreadweH, then 
his patent is void, because it -covers all the 
essential parts of Christian's machine, with- 
out which it could not operate at all to pro- 
duce the intended result. The rule of law, 
that where the patent embraces the discovery 
of another person, it is void; is too well estab- 
lished to be now controverted; nor was it con- 
troverted by the plaintiff's counsel, who can- 
didly admitted, that if Christian's machine 
was used, he could not maintain the validity 
of TreadweU's patent. 

The jury found a verdict without leaving the 
room, and the plaintiff suffered a nonsuit. 

[For another case involving this patent, see 
Case No. 14,154.] 



Case K"o. 17,278. 

WATSON v. BONDURANT et al. 

[2 Woods, 166; 3 Cent. Law J. 398.] i 

Circuit Court, D. louisiana. Nov. Term, 1875. 

Removai, to State Codrt — Judgment of State 
CoDKT — Restraining Execution. 

Where a citizen of one state filed a petition in 
a court of the state of which he was a citizen, 
against a citizen of another state, to restrain 
the execution of a judgment obtained in the 
state court by the latter against the former, 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission. 
3 Cent. Law J. 398, contains only a partial re- 
port] 



such cause was removable to the federal court 
under the act of March 3, 1875, notwithstand- 
ing the fact, that the federal courts were prohib- 
ited by section 720, Rev. St., from granting an 
injunction to stay proceedings in a state court. 
[Cited in Pratt v. Albright, 9 Fed. 639.] 

In equity. Heard upon motion to dissolve 
injunction. The case was commenced in the- 
district court for the parish of Tensas, and 
was removed to this court under the act of 
March 3, 1875, being the "Act to determine 
the jurisdiction of circuit courts of the Unit- 
ed States, and to regulate the removal of 
causes from state courts and for other pur- 
poses." 18 Stat. 470. The case belonged* to- 
the equity side of the court. The defendant 
[Ella F. Bondurant] having recovered in the 
parish court a judgment against Albert 
Bondurant, John Bondurant and Horace 
Bondurant, which was declared to be ex- 
ecutory and ordered to be executed on cer- 
tain lands, in the judgment specifically de- 
scribed, a fieri facias was issued on said judg- 
ment and put in the hands, of the sheriff of 
Tensas parish, who was about to execute the 
same by seizing and selling the property 
described in the judgment, when the com- 
plainant in this action [Franli Watson], 
claiming to be the owner and in possession 
of the said lands, filed his petition in the 
district court of the parish, praying an in- 
junction to restrain the plaintiffs in the judg- 
ment, and the sheriff from seizing and sell- 
ing the said property on the writ of fieri 
facias aforesaid. The state court allowed 
the injunction, and the defendant being, as 
she claimed, a citizen of Mississippi, and the 
complainant a citizen of Lfouisiana, removed 
the cause to this court and moved to dissolve 
the injunction allowed by the state court. 
This motion was met by the objection, that 
the cause was improvidently removed to this 
court, and, therefore, this court had no ju- 
risdiction to dissolve the injunction or take 
any other order in the case except to re- 
mand it to the state court 

Samuel R. Walker and C. L. Walker, for 
the motion. 
E, T. Merrick, contra. 

[The following authorities, among others, 
were cited, viz.: Rev. St § 720; Bank v. 
Tumbill, 16 Wall. [83 U. S.] 190; Freeman 
V. How, 24 How. [65 U. S.] 450; Buck v. Col- 
bath, 3 Wall. [70 U. S.] 341; Taylor v. 
Corry, 20 How. [61 U. S.] 584; Watson v. 
Jones. 13 Wall. [80 U. S.] 719, 720; Rector 
V. Ashley, 6 Wall. [73 U. S.] 142; Riggs v. 
Johnson Co., Id. 187; Supervisors v. Durant, 
9 Wall. [76 U. S.] 418; Diggs v. Wolcott, 4 
Cranch [8 U. S.] 179; French v. Hay, 22 
Wall. [89 U. S.] 234, 253.] 2 

WOODS, Circuit Judge. The main contro- 
versy arising on this motion is, whether the 
case is one which can be properly removed 
from the state court to this court The de- 
ft [From 3 Cent Law J. 398.] 
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fendant appears very clearly to be a citizen 
of the state of Mississippi, and the complain- 
ant a citizen of the state of Louisiana. The 
case is a suit of a civil nature and of eq- 
uitable cognizance. It therefore falls ex- 
pressly within the terms of section 2 of the 
act of March 3, 1875. But counsel for the 
complainant say, that the purpose of the 
suit being to procure the allowance of an in- 
junction to stay proceedings in a state court, 
it does not belong to the class of cases that 
can be removed, because a court of the Unit- 
ed States is forbidden by section 720, revised 
statutes, to grant such an injunction. As 
the act of March 3, 1875, is broad enough 
to embrace this, ease, providing as it does 
in section 4, that all injunctions had in the 
suit before its removal shall remain in full 
force and effect until dissolved or modified 
by the court to which the suit shall be re- 
moved, and as the act malies no exception 
of cases brought in a state court to enjoin 
proceedings in a state court, and, finally, as 
the act of 1875 is subsequent hi date to the 
revised statutes, I am of opinion, that the 
case is one properly removeable, and that it 
has been properly removed into this court. 
I am not, however, as yet satisfied that the 
injunction ought to be dissolved. The 
ground on which the dissolution is urged is, 
in effect, that the petition does not make a 
case for the writ of injunction. It seems to 
me, that the averments of the petition, un- 
contradicted as they are by this motion, are 
suflacient to show that the fieri facias ought 
to be enjoined. I will, therefore, suspend 
action on the motion until the defendant 
either answers the bill or makes such further 
showing as will justify the com:t in granting 
the motion. 



Case N-o. 17,279. 

WATSON V. CITIZENS' SAV. BANK. 

[2 Hughes, 200; i 11 N. B. R. 161.] 

Circuit Court, D. South Carolina. 1874. 

Insolvent Cokporation — Proceedings in Bank- 
ROPTCV— Effect on State Coobt 

JORISDICTION— COUNTT. 

1. The court, in construing the amendment of 
the bankruptcy act, passed February 13, 1873 
(section 5123, Rev. St. U. S. [17 Stat. 436]), 
declaring that where proceedings have been 
commenced in a state court against a corpora- 
tion prior to commencement of proceedings in 
bankruptcy against the same corporation, any 
order made by the state court agreeably to the 
state law for the ratable distribution or pay- 
ment of any dividend of assets to creditors 
while such state court shall remain actually or 
constructively in possession or control of the 
assets of such corporation shall be deemed valid, 
notwithstanding proceedings in bankruptcy may 
have been commenced and be pending against 
(iiTcIi corannny, Jield, that the jurisdiction of 
the United States court in bankruptcy is an ex- 
clusive jurisdiction. 

2. Although the state courts have jurisdiction 
under their statutes to settle and arrange the af- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



fairs and ■ distribute the assets of an insolvent 
corporation, their jurisdiction is at an end the 
moment the corporation is adjudged a bankrupt 
by the United States district courL 

3. The act of congress of February 13, 1873, 
relates only to such orders respecting the rata- 
ble distribution of assets or payment of divi- 
dends as the state court may have passed prior 
to the commencement of proceedings in bank- 
ruptcy. 

4. No question of comity between courts can 
arise under the act of congress of February 
13, 1873, as the question is one of jurisdiction 
and not of comity.2 

In bankruptcy. 

The summons and complaint of John L. 
"Watson, the affidavit thereto, the order of 
State Judge Carpenter, and the proof of 
service of- said papers, all bear date No- 
vember 22d, 1873. The order of Judge Car- 
penter calls upon the bank .to show cause 
why a receiver should not be appointed, and 
"that in the meantime, the defendant, its 
officers and agents, be restrained from pay- 
ing out the funds, or otherwise disposing of 
the property and effects of the said corpora- 
tion." On being served with these papers, 
the bank at once retained the services of the 
appellant, and Messrs. Haskell, Bachman, 
and Youmans, to defend said action, and to 
advise the bank as to the proper course to 
be pursued; and paid them moderate and 
reasonable fees for their services. In pur- 
suance of the advice of these attorneys, on 
the 29th November, 1873, the bank filed its 
petition in bankruptcy, and on 1st Decem- 
ber, 1873, it was adjudged a bankrupt by 
Judge Bryan, of the United States district 
court; and on the same day, "all the property 
of every kind soever" was ordered to be 
surrendered to the register, .and by him kept 
until the appointment of an assignee. On 
the 9th December, 1873, Judge Carpenter ad- 
judged that the proceedings in bankruptcy 
did not oust the jurisdiction of his court, 
and "5th. That the next step taken in the 
administration of the assets of said bank is 
necessarily the return of said assets to the 
custody of this court." Upon this declara- 
tion of an intention to interfere with the 
possession by the register of the property of 
the bank, the United States district court, 
on the 10th December, 1873, issued an order 
of injunction, "that the said. John L. Wat- 
son, and all other creditors of said bankrupt, 
their agents and attorneys, and any and all 
persons whomsoever, be, and they and each 
of them are hereby restrained and enjoined 
from intermeddling or in any wise interfer- 
ing with the property and assets of said 
bankrupt, or with the possession, custody, 
and control of said property and assets by 

2 This decision was rendered before the en- 
actment of the Revised Statutes of the United 
States of .Tune 22, 1874, which for the first 
time enacted the express words (section 711): 
"The jurisdiction vested in the courts of the 
United States, in the cases and proceedings 
hereinafter mentioned, shall be exclusive of the 
courts of the several states. « * * Sixth, of 
all matters and proceedings in bankruptcy." 
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the register of this court, or any other officer 
or appointee of this court, into -w^hose hands 
the aforesaid property and assets may be 
transferred." On the 13th Deeemher, 1873, 
Judge Carpenter issued a rule upon the six 
attorneys of the hank to show cause why 
they should not be attached for a contempt 
of his court. On the 17th December, 1873, 
the plaintiff, Watson, filed a petition in the 
United States circuit court, for the purpose 
of reviewing the proceedings had in the 
district court, and having all the orders 
made by the latter court set aside, and the 
assets restored to the custody of the state 
court, 

Mr. Treseot, for the petitioners, contended 
that the bankrupt court had no authority to 
issue an injunction, except up to the time 
of the adjudication in bankruptcy; that 
suit having been commenced in the state 
court previous to the commencement of the 
proceedings in bankruptcy, under the amend- 
ment of 1873 of the bankrupt law, the case 
should remain in the state court. 

0. D. Melton, on the same side, contended 
that while the United States courts had fre- 
quently enjoined proceedings in the state 
court, yet in all these cases the injunctions 
had been issued to restrain creditors from 
establishing separate liens or judgments, ex- 
clusive of and without regai-d to the rights 
of the other creditors. In this case, how- 
ever, the creditor had no such object in 
view. He only desired under the state laws 
to procure an equitable administration of 
the assets of the insolvent debtor. 

James H. Rion, for the defendants, claimed 
that the suit in the state court was actually 
a proceeding in involuntary bankruptcy, and 
the administration of banltruptey property 
belongs to the United States court. In this 
case no receiver had been appointed by the 
state court yet, and the United States dis- 
trict court could, therefore, with perfect pro- 
priety, assert its jurisdiction, without being 
reduced to the necessity of dispossessing a 
receiver appointed by another court. The 
object and intent of the bankrupt law was 
to place the administration of the assets of a 
bankrupt's estate within the control of the 
bankrupt couit, and the passage of the law 
superseded or suspended all state insolvent 
laws. The action of the state court must 
yield to the paramount authority of the 
United States court. It was clearly laid 
down in all the authorities that the United 
States court had full power to suspend or 
control all proceedings in a state court 
against a bankrupt or his estate. This sus- 
pension or control could properly be effected 
by an injunction, as had been done in this 
case. 

A. G. Magrath, in reply, urged that the or- 
der of Judge Bryan was in direct violation 
of the order of the state court, and was 
granted without notice to the petitioners, 
who had instituted the proceeding in the 
state court. If the circuit court of the state 



had jurisdiction in this case in limine, the 
jurisdiction continued to the end of the suit. 

BOND, Circuit Judge. This cause having 
been presented and argued on the last days 
of the term, we are allowed no time to file 
an opinion in writing, and will only state 
briefly the conclusions to which we have 
come, and which we think are decisive of 
the case: 

First. "We are of the opinion that the juris- 
diction of the United States courts in bank- 
ruptcy is an exclusive jurisdiction. 

Second. That although the state courts 
have jurisdiction, under their statutes, to 
settle and arrange the affairs and distribute 
the assets of an insolvent corporation, their 
jurisdiction is at an end the moment the cor- 
poration is adjudicated a bankrupt by the 
district court; and in this respect we can 
see no difference between the proceedings of 
a state court under a particular statute re- 
lating to insolvent corporations, and its pro- 
ceedings under its general powers as a court 
of equity to wind up the affairs of an insol- 
vent corporation. 

Third. That we are of the opinion that the 
act of congress of February 13th, 1873, ap- 
plies only to such orders relating to the 
ratable distribution or payment of dividends 
as the state courts may have passed prior 
to the commencement of proceeding in the 
district courts, or prior to its adjudication in 
bankruptcy, for the ratable distribution or 
payment of dividends. 

It seems to the court plain, also, that no 
question of comity between courts can arise 
in this ease, for, aside from the numerous 
decisions quoted 'in argument, determining 
the exclusive jurisdiction of the United 
States court in bankruptcy, the act of Feb- 
ruary 13th, 1873, renders the matter cer- 
tain; for congi*ess would never have direct- 
ed the bankrupt court to obey any orders 
passed by a state court prior to its decree 
in bankruptcy, if the bankrupt court could 
take no jurisdiction of an insolvent corpora- 
tion's affairs, after bill filed in a state court, 
to wind up their affairs. In this case there 
has been no order of a state court respect- 
ing payment or distribution. There has been 
no receiver appointed to take possession of 
the effects of the insolvent corporation. The 
court has required the officers of the com- 
pany to remain in possession and make no 
transfer. They have not so made transfer; 
the transfer was by operation of law, upon 
the application for the benefit of the provi- 
sions of the bankrupt act, to the district 
court. "We do not thinlc a state court can, 
by any process, prevent a party from apply- 
ing to the district court for the benefit of 
the provisions of the bankrupt law. We 
think the objection that the injunction 
against Watson, a creditor of the bankrupt, 
was Improvidently issued, because he was 
not a party to 'the petition in bankruptcy, 
is not well taken. All the creditors of a bank- 
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ruptare parties to the proceedings, especially 
so far as an order for the preservation of 
the assets is concerned. For these and oth- 
er reasons, which vre have not time to note, 
much less to enlarge upon, this petition must 
be dismissed, 

[For another report o£ this proceeding, see 
Case No. 2,735.j 
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Case No. 17,280. 

WATSON et al. v. CUNNINGHAM et al. 

[4 Fish. Pat. Gas. 528; 19 Pittsb. Leg. J. 142; 
Merw. Pat. Inv. 432; 3 Pittsb. Bep. 366.] i 

Circuit Court, W. D. Pennsylvania. May, 1871. 

Patents for Isventioss— Oriqixal Combikation 
—Fruit Jars. 

1. A combination is to be regarded as a unit, 
and if all its essential elements have not before 
been embodied and employed together, it is 
to be taken as an original invention. 

2. A combination, all the elements of which 
are old, is patentable if a new or improved re- 
sult is thereby obtained; and a combination, all 
the elements of which, except a single one, have 
been before used together, is also the subject of 
a patent. 

3. The patentee claimed a metal cap, provid- 
ed with projections or supporting lugs, in com- 
bination with a wire fastener, an India rubber 
ring or- gasket, and a jar, the whole constructed 
and operating substantially as and for the pur- 
pose specified; and it appeared that, in his jar, 
the pressure of the fastener was upon the cir- 
cumference of the cover only. Prior jars had 
been made and used with a shoulder bed, on 
which an India rubber gasket rested, and with 
a metal cap which was pressed upon the gasket 
and held down with a wire yoke, but without 
the feature of exclusive circumferential prra- 
sure. Held, that such jars did not anticipate 
the patented combination. 

This was a bill in equity, filed [by Mark 
W. Watson, .Tohn McM. King, and John H. 
McKelvey, partners as William McOully & 
Co.} to restrain the defendants [W. Cunning- 
ham, D. Ihmsen, R. Cunningham, and D. 
O. Cunningham, partners as Cunninghams 
& Ihmsen], from infringing letters patent 
for "improvement in fruit jars," granted to 
D. Irving Holcomb, December 14, 1869, and 
assigned to complainants. The claim of the 
patent was as follows: "The metal cap D, 
provided with the projections or supporting 
lugs d d, in combination with fastener E, 
ring 0, and jar A, the whole constructed and 
operating substantially as and for the pur- 
pose specified." 

William Bakewell, for complainants. 
R. B. Carnahan, for defendants. 

McKBNNAN, Circuit Judge. The com- 
plainants are the exclusive assignees of D. 
Irving Holcomb, to whom letters patent No. 
97,920, dated December 14, 1869, for "an im- 
provement in fruit jars," was granted. Their 



1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Inv. 
432, contains only a partial report.] 



bill alleges an infringement by the respond- 
ents of these letters, and prays for an in- 
junction and an account. In their answer, 
the respondents admit that, from about Au- 
gust 1, 1868, they made and manufactured 
fruit jars, In all essential featmres of con- 
struction and combination like the fruit jar 
patented to Daniel Irving Holcomb, includ- 
ing the metallic cap and the mode of apply- 
ing it to the jar (except that they have a 
groove instead of a flat surface for the re- 
ception of the India rubber ring), as claim- 
ed in said patent, but they deny that said 
Holcomb originated the invention described 
in the patent. The only question to be con- 
sidered, then, involves the novelty of the al- 
leged invention. 

The claim in the patent is for a metal cap, 
provided with projections or supporting lugs, 
in combination with a wire fastener, an 
India rubber ring or gasket, and a jar, the 
whole constructed and operating substan- 
tially as and for the purpose specified. In 
the specification, the mode of constructing 
and combining the several elements thus 
stated in the claim is fully explained. A 
fruit jar of glass or other material is made 
with a wide, flat surface, or shoulder-bed, 
to receive a flat rubber ring or gasket, which 
encircles an upright projection forming- the 
mouth of the jar. Upon this projection is 
made to fit a thin metal cover with a flanged 
rim, which rests on the rubber gasket On 
the opposite sides of the circumference of 
this cap are ridges or elevations in its sur- 
face, with a slight depression in the middle 
of each of them, on which a wire yoke, to 
hold the cover down, is designed to rest and 
to be kept in place. This yoke is bent at its 
e:s:tremities, and is made to fit tightly on the 
shoulder of the jar, so as to cause a down- 
ward pressure on the cap. The function of 
the ridges is to furnish a bearing for the 
wire fastener, and at the same time to hold 
It in its place. While, therefore, the fasten- 
er rests only on these elevations, there is no 
central pressure on the cover, by which the 
springing of the flange might be caused, and 
the air thus be allowed to pass between it 
and the rubber. The pressure Is concentrat- 
ed upon the circumference of the cover di- 
rectly over the flange, and thereby a closer 
contact with the gasket is produced and 
maintained, and the air more effectually ex- 
cluded. This is the distinguishing merit of 
the invention. 

Facility and cheapness of manufacture, 
susceptibility of repeated use, and air-tight- 
ness are the most valuable qualities of a 
fruit-preserving jar. Any vessel, then, which 
most conspicuously embodies these prop- 
erties, is best adapted to public use, and to 
supply what may be regarded as almost a 
domestic necessity. This extended and 
growing want, the patentee seems to have 
successfully met For, by taking a vessel of 
e^isy manufaclute and of moderate cost, he 
has applied to it a method of sealing it of 
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romarkaWe simplicity and cheapness, and of 
apparent efficacy, and has rendered it sus- 
ceptible of use for an indefinite period. If 
his method is new, there can be no doubt, 
then, of its patentable merit. 

In the light of the proofs in the case, the 
novelty of the invention is as dear as its 
utility is obvious. It is satisfactorily proved, 
that the patentee had fully conceived the 
abstract idea of his invention as early as 
January, 1868, and that in April of that year, 
he embodied it in the form of a model in 
•wood, as completely and exactly as he de- 
scribed It afterward in his specification. In 
all the preserving vessels in use, before that 
time, which have been exhibited in evidence, 
the devices employed to exclude the air are 
different in operation from that indicated by 
the patentee. The nearest approximation to 
his invention appears in those jars construct- 
ed with a shoulder, upon which an India 
rubber gasket rests, with a thin metal cover 
pressed down on it by a wire yoke, and with 
elevations or lugs operating only to prevent 
the lateral displacement of the yoke. But 
they lack the distinguishing device used by 
the patentee, by which the bearing of the 
fastener is only on the periphery of the 
cover, and its downward pressure is thus cer- 
tainly concentrated upon the whole circum- 
ference of the flange. Differing in this es- 
sential feature, for it is obvious that the seal- 
ing mechanism is thereby made more ef- 
fective, and an improved result obtained, 
they are distinguishable from the patentee's 
invention by the omission of one of the most 
important constituents of the combination 
therein embodied. 

It is scarcely necessary to support this con- 
clusion by a restatement of the familiar prin- 
ciple that a combination, all the elements of 
which are old, is patentable, if a new or im- 
proved result is thereby obtained, or that a 
combination, all the elements of which, ex- 
cept a single one, have been before used to- 
gether, is also the subject of a patent The 
whole combination la to be regarded as a 
unit, and if all its essential elements have 
not before been embodied and employed to- 
gether, it is to be taken as an original inven- 
tion. 

While, therefore, it is apparent that fruit- 
preserving jars were made and in use before, 
with a shoulder-bed on which an India rub- 
ber gasket rested, and with a metal cap 
which was pressed upon the gasket and held 
down by a wire yoke, yet it does not appear 
that the patentee's device to secure more ef- 
fectual sealing— the vital function of the 
whole mechanism— by exclusive circumfer- 
ential pressure, was employed in any of 
them. His claim, then, for a combination, 
of which this device constitutes an essential 
and valuable part, embodies a new and orig- 
inal invention, and is entitled .to protection 
against infringement 

A decree will accordingly be entered fpr 
an injunction and an account. 



Case 3Sro. 17,381. 

WATSON et al. v. DOBBINS. 

[Brunner, Ool. Cas. 233; i Cooke, 359.] 

Circuit Court, D. Tennessee. 1813. 

Registkation' of Deed. 

Registration of a deed in the county in which 
one of several grantees resides is not sufficient 
in North Carolina under the act of 1788. 

The plaintiffs [Watson & Melver] relied on 
a grant to Martin Armstrong from the state 
of North Carolina, and a deed from him by 
his attorney in fact, to one of the lessors of 
the plaintiff, dated in February, 179T. This 
deed was proved and registered in Davidson 
county, in 1798, and afterwards registered, 
to wit, in 1812, in the county of Giles, where 
the land lies. At the date of this deed and 
the first probate and registration thereof, 
the land lay in the Indian boundary. Wat- 
son, to whom the deed was made, resided in 
North Carolina, east of the Cumberland 
Llountain. The defendant claimed under a 
deed from Martin Armstrong, dated in the 
year 1802, to the heirs of Alexander Dobbins. 
It was proved in July, 1804, before the 
county court of Davidson, and in September 
following was registered in the same coun- 
ty. In 1811, after the commencement of 
this suit, but before the last registration of 
the deed to Watson, the deed under which 
the defendant claimed was also registered 
in the county of Giles. Proof was intro- 
duced going to show that at the date and 
first registration of the deed, David Dob- 
bins, one of the heirs of Alexander Dobbins, 
resided in Davidson county. 

Mr. Dickinson, for plaintiffs. 
Whiteside & Cooke, for defendant 

BY THE COURT. The registration of the 
deed from Armstrong to Watson, in David- 
son county, was certainly illegal; but the 
subsequent registration In Giles was well 
enough, and will confer upon the grantee a 
legal title to the land conveyed by the deed, 
to take effect from the date, unless the deed 
to the heirs of Dobbins, which has in the 
mean time been executed and registered, 
can be made to prevent it. The act of 1807, 
which revives the right of registering deeds 
situated similar to this of Watson's, ex- 
presslj^ secures the right of subsequent pur- 
chasers and creditors, where they have 
caused their deeds to be registered in the 
time and manner prescribed by law. Under 
the provisions of this act, and those of a 
similar import of a subsequent date, if the 
registration of the defendant's deed in Da- 
vidson county be good, in consequence of the 
residence of one of the grantees in that 
coimty, as It was registered in proper time, 
the defendant will be entitled to recover. 
The act of 1788, c. 34, § 5, declares that all 
lands entered in the office of John Arm- 



1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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strong, west of Cumberland Mountain, may 
be registered in tbe county in whicli the 
proprietor of said land may reside. In this 
-case there are several grantees, some of 
whom were, at the date of the first probate 
and registration, residents of North Caro- 
lina; one only lived in Davidson. The court 
are, therefore, inclined to the opinion that 
the registration was not sufficient in the 
county of Davidson, and the grantees have 
not attempted a registration under any law 
but that of 1788. 



Case No. 17,282. 

WATSON V. DTJNLAP. 

[2 Craneh, C. 0. 14.] i 

Circuit Court. District of Columbia. Nov. 
Term, 1810. 

PiioiirsE op Feme Covert— Cossideeation — 
Pleading and Proof. 

1. The promise of a feme covert is void, and 
her subsequent promise when sole, without a 
new consideration, is also void. 

2. A promise in writing without consideration 
is void J but the burden of want of consideration 
13 on the defendant. 

3. The plaintiff cannot give evidence of a con- 
sideration different from fiiat alleged in the dec- 
laration. 

Assumpsit, to pay for money advanced by 
the plaintiff to the defendant's son by her 
first husband. 

J. D. Simms, for defendant [Eliza Dunlap], 
prayed the court to instruct the jury that 
the first assumpsit being made while under 
coverture was void (1 Strange, 94), and that 
the subsequent assumpsit while sole, was 
void for want of consideration. 

Mr. Youngs, for plaintiff, contended that 
the promise being in writing, it was not 
necessary that there should be a considera- 
tion. 3 Call, 114. The court cannot alter 
the words of a statute, if they are positive; 
if not ambiguous, there is no room for con- 
struction. The statute of frauds only re- 
quires the promise to be in writing, not the 
whole agreement. Violett v. Patton, 5 
Craneh [9 U. S.] 142. 

THE GOURT was of opinion, 1st, that 
there must be a consideration, although the 
promise be in writing. Rann v. Hughes, 
7 Term E. 350; Wain v. Warlters, 5 East, 
11. But the burden of proof is on the de- 
fendant to show the nature of the considera- 
tion, or that there was none. 2d, that the 
advance of money to her son while she was 
covert, did not create such a moral obliga- 
tion upon the defendant as is a sufficient 
consideration to support her actual assump- 
sit in writing. 

'}7 B . T*i COURT also refused to permit evi- 
dence of a consideration different from that 
assigned in the declaration. Non pros. 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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WATSON V. HALIi. 

[2 Craneh, C. C. 154.] i 

Circuit Court, District of Columbia, Nov. 
Term, 1818. 

Deed to Insolvent Trustee. 

The common printed form of the deed from an 
insolvent debtor to his trustee under the in- 
solvent act is sufficiently certain to convey to 
the trustee a title to slaves. 

Case, for enticing away slaves Harry and 
Pris. The plaintiff was trustee of Thomas 
G. Slye's effects under the insolvent act of 
the District of Columbia. 

Mr. Taylor, for defendant, objected that 
the deed was too general, and contained no 
description of the property sufficiently cer- 
tain to a common intent. The words are: 
"All my property, real, personal, and mixed, 
and an my rights, claims, and credits, of 
what liind or nature soever they may be," 
"to have and to hold the same to him the 
said J. W., as trustee as aforesaid, accord- 
ing to the true intent and meaning of the 
law in such case made and provided, and for 
no other." 

THE COURT (ORANOH, Chief Judge, 
doubting) decided that the deed was suffi- 
ciently certain to pass the title of the slaves 
to the plaintiff. 



WATSON (HIGG-INS v.). See Case No. 6,- 
470. , 



Case Wo. 17,284. 

WATSON et al. v. INSURANCE CO. OF 
NORTH AMERICA. 

[2 Wash. C. C. 152.] 2 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

Marine Insdbanoe— Survey op Vessel — Efpegt 

OF CosrtEMNATION. 

1. The report of a survey, made upon an ex- 
amination of a vessel for the purpose of ascer- 
taining her situation after a disaster in a for- 
eign port, is not evidence of the facts stated in 
it; but only that such survey was made. 

2. The condemnation of a vessel, upon a re- 

Sort of the surveyors, that many of her tim- 
ers were unsound and rotten, and that in her 
strained and shattered condition, and from the 
want of proper docks at the place for repairing 
her, her repairs would cost more than she was 
worth, is not a condemnation which will ex- 
cuse the underwriters from liability under the 
clause in the .policy, which declares, that if the 
vessel should be condemned, as unsound or rot- 
ten, the underwriters should not be liable. 

Action [by Watson & Hudson] on two poli- 
cies, one on the Anna Maria, at and from Cadiz 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 

2 [Originally published from the MSS. of 
Hon, Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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to Antwerp, valued at 12,000 dollars; and the 
other on the freight of said vessel, on the same 
voyage, valued at 6,000 dollars. Shortly after 
leaving Cadiz, the vessel met with many gales, 
which caused her to strain, and make much 
water; and after consulting the oflaicers, and 
with the advice of the ship-carpenter, she put 
back, and got to Gibraltar, where, still esrpe- 
riencing bad weather, she stranded. The cap- 
tain petitioned the admiralty court at Gibraltar 
for a survey, which was had; and the report 
was, that upon examination, many of her tim- 
bers, which are particularly mentioned, were 
found to be misound and rotten; and that in 
the shattered and strained situation of the ves- 
sel, and the want of proper docks there for re- 
pairing her, the repairs would cost more than 
the vessel was worth; and therefore they rec- 
ommended that she should, be sold. On this 
report, the captain petitioned the court, that a 
sale should be ordered for the reasons men- 
tioned iu the report. The order was accordingly 
given, and the vessel was sold. 

The question of fact turned upon the sea- 
worthiness of the vessel, when the risk com- 
menced; and testimony was given, with a view 
to prove that she was strong, staunch, and sound, 
when she sailed from New- York for Cadiz. 
Upon this point, the question was, whether the 
report of the surveyor was evidence of the facts 
contained in it, or only evidence that a survey 
was made, and an order of sale awarded; and 
to prove that the report is evidence of the facts 
stated in it, Mr. Eawle, for plaintiff, read Park, 
400. 

BY THE COURT. The report is not evi- 
dence of the facts stated in it; but only that 
a survey took place. 

The point of law raised, by Ingersoll & Hop- 
kinson, for defendants, was, ^ that under that 
clause in the policy, which declares, that if the 
vessel should be condemned as unsound, or 
rotten, the underwriters should not be liable, this 
condemnation was conclusive upon the parties; 
and on this ground, they moved for a nonsuit. 

Mr. Eawle, for plaintiff, relied upon the 
case of "Wilson v. Marine Ins. Go. of Alexan- 
dria, 3 Cranch [7 U. S,] 187; and the unrea- 
sonableness of the construction contended 
for by the defendants' counsel. 

WASHUSTGTON, Circuit Justice. We can 
only understand the meaning of contracts, 
by the language which the parties have 
used; and that must govern the construc- 
tion, unless decisions have been made, by 
which a fixed meaning has been given to 
these expressions. In this ease, no adjudi- 
cation, to our knowledge, has ever been 
•given on this clause. The case from 3 
Cranch [supra] is altogether unlike it; for 
although the same clause was resorted to in 
the policy in that case, still no opinion was 
given as to its construction. The plea was, 
that the vessel was not seaworthy at the 
time the risk commenced; and the defend- 
ants offered the report of the surveyors, 
which did not declare the vessel to be un- 



sound or rotten, as evidence that she was- 
not seaworthy when she sailed. The su- 
preme court were of opinion that the report, 
referring to the time when the survey was 
made, was not evidence of the vessel not 
being seaworthy when the risk commenced;, 
but no question arose, or in that case could 
arise, as "to the conclusiveness of the con- 
demnation. In this case, the question is not 
confined, by the pleadings, to the want of 
seaworthiness when the risk commenced, 
but whether she was condemned as being- 
unsound or rotten. Had she been condemn- 
ed for this cause, it would have been conclu- 
sive under this clause of the policy, which 
is too plainly and unambiguously worde'd, 
to admit of two interpretations. But, in. 
this case, the surveyors do not report that 
the vessel was unsound or rotten; but they 
state, that some of her timbers were so, and 
in consequence of her strained and shatter- 
ed situation, and the difficulty of repairing" 
her, they advise a sale, and the sale is or- 
dered for these reasons; but not because- 
the vessel was rotten, for no such fact i& 
reported. There seems to be good reason 
for the parties really meaning what the ex- 
pressions in this clause so clearly import. 
The vessel may be condemned for a variety 
of reasons, which imply nothing against the- 
want of seaworthiness when the risk com- 
menced; as for injuries sustained by stress 
of weather, or from other causes, on the- 
voyage. In this case, therefore, the con- 
demnation is to have no effect. But if she- 
be condemned, as being unsound or rotten,, 
this can so seldom occur, unless she was so 
when she sailed, that the parties are willing- 
to consider this circumstance, if established 
by a regular survey and condemnation, as 
evidence of the fact of want of seaworthi- 
ness when she sailed, without going into- 
other proof, which It is always diffLeult to- 
procure. Very long voyages may furnish 
an exception to this reasoning; but in gen- 
eral it is a good one, and the parties adopt it. 

[For proceedings on a subsequent trial, see 
Cases Nos. 17,285 and 17,286.] 



Case. No. 17,385. 

WATSON et al. v, INSURANCE CO. OF 
NORTH AMERICA. 

[2 Wash. C. C. 480.] i 

Circuit Court, D. Pennsylvania. Jan., 1811. 

Mabink Ixsdbanoe— Seaworthineiss of Vessel — 
Certificate op SoBVEr. 

1. If the certificate of the survey of a vessel 
be read for the purpose of proving liiat a sur- 
vey and condemnation of the vessel had taken 
place, and to prove no other fact stated in it,. 
the party who, for this purpose only, gave it in 
evidence, will not be thereby prevented from im- 

1 [Originally published from the MSS, of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the sui)ervision of Richard Petei's, Jr., 
Esq.] 
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peaching the credit of the sur^eyorSj whose dep- 
ositions have been read. 

2. It is sufficient, on a question of seaworthi- 
ness, if the vessel was fit to perform the voyage 
insured, as to ordinary perils— the underwriters 
are bound as to extraordinary perils. 

[Cited in The Orient, 16 Fed. 916; The Sin- 
tram, 64 Fed. 886.] 

3. If the insured lay a rational ground for the 
disability of the vessel, by proving severe gales 
during the voyage, and seaworthiness on a pre- 
ceding voyage, the burthen of the proof of the 
want of seaworthiness lies on the insurer. 

[Cited in The Orient, 16 Fed. 916.] " 

4. Aliter, when a disability happens from 
sti'ess of weather, without any sufficient cause. 

This case was again tried (see Watson t- 
Insurance Co. of North America [Case No. 
17,284]), and turned upon the question of 
seaworthiness. Upon the opening, the plain- 
tiffs' eoimsel read the survey and condemnar 
tion at G-ibraltar, after stating to the jury 
that he did so merely to show that a survey 
and condemnation had taken place, but not 
as evidence of any fact stated in it. The 
defendants, since the last ti-ial, obtained 
and gave in evidence the deposition of one 
of the surveyors, which stated the ease in 
respect to^the unsoundness of the vessel at 
Gibraltar,* very unfavourably to the plain- 
tiffs. To meet this evidence, the plaintiffs 
offered the deposition of the captain, to 
contradict the statements of the surveyor, 
and to impeach his credit. This ~was ob- 
jected to, on the ground that the plaintiffs, 
having read the report of this very surveyor, 
had made it their evidence, w^hieh they could 
not afterwards impeach. 

BY THE COURT. The plaintiffs have not 
read the survey, as evidence of any fact; 
and in their opening, disclaimed all inten- 
tion of considering the surveyor as a wit- 
ness for them of a single fact, but the con- 
trary. The principle, therefore, which is 
opposed to the evidence now offered, does 
not apply. 

In the charge, it was stated to the jury, 
that the question for their decision was, 
Avhether this vessel, at the time when the 
risk commenced, was sufficiently tight, 
staunch, sti'ong, and well found, to perform 
the voyage insured, from Cadiz to Antwerp, 
and to encounter the ordinary perils of that 
voyage; the underwriters taking upon them- 
selves the risk of extraordinary perils. In 
considering the evidence of seaworthiness, 
where a rational ground is laid, as in this 
case, for the disability of the vessel to per- 
form the voyage, by proof of severe gales 
to which she was exposed on the voyage; 
and more especially where, as in this ease, 
the former "condition of the vessel, for the 
two preceding years, is proved to be that of 
a sound and seaworthy vessel; the burthen 
of the proof is thrown upon the underwrit- 
ers, to prove satisfactorily to the jury, that 
she was not seaworthy, and sufficiently 
strong to perform the voyage — otherwise, 
where a disability happens, without any suf- 
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flcient cause, from stress of weather. "With ■ 
these observations, the question was left to 
the jury. 

2. THE COUHT stated to the jury, that 
they were not to regard the survey as prov- 
ing any of the facts stated in it; and direct- 
ed them, at the request of the parties, that 
if they thought the vessel seaworthy, to 
find for the plaintiffs, with the value of the 
vessel, subject to the opinion of the court 
on a point reserved. 

Vei-dict for plaintiffs, value 15,000 dollars, 
subject, &c. 

[Per opinion on the question reserved, see Case 
No. 1T,286.] 



Case 3Sro. 17,286. 

WATSON et al. v. INSURANCE CO. OF 
NORTH AMERICA. 

[3 Wash. C. C. 1.] 1 

Circuit Court, D. Pennsylvania. April Term, 
1811. 

Marine Insdrance — Action on Folic v— Damages 
— BoTTO.MRT Bond— Valued Policv. 

1. The plaintiffs insured $12,000 on the Anna 
Maria, from Cadiz to Antwerp, by a valued poli- 
cy; and the vessel having put into Gibraltar 
in distress, the captain executed a bottomry 
bond, which was dated a few days before the 
policy was made. The jury found the real 
value of the Anna Maria to be §15,000, and left 
to tlie court the question, whether the amount 
of the bottomry bond should be deducted from 
the agreed value in the policy, or the real value. 
The court held, that the deduction should be 
made from the real value, as found by the jury. 

[Cited in Force v. Providence Washington 
Ins. Co., 35 Fed. 771; The Fern Holme, 46 
Fed. 124; O'Brien v. Miller, 67 Fed. 612.] 

2. A valued policy is in general conclusive, 
both as to the value of the property, and of the 
interest that valuation is sufficient to cover; 
the agreed value being a fixed standard, by 
which to ascertain the measure of the promised 
indemnity; but this ceases to be obligatory, if 
from any circumstances it fails to afford such 
standard — as where the loss is partial, or the 
property has, by rraud or accident, been greatly 
overrated. 

3. Difference between the form of policies of 
insurance in the United States and in England, 
as to double insurances. 

The only question resei"ved by the jmy for 
the opinion of the court, was, whether the 
amount of a bottomry bond, executed by the 
captain, without the knowledge of the plain- 
tiff, beyond sea, a few days before this policy 
was made, is to be deducted from the 12,000 
dollars, the agreed value in the policy, or from 
the 15,000 dollars, the real value found by the 
jmy? 

[For prior proceedings, see Oases Nos. 17,284 
and 17,285,] 

WASHINGTON, Circuit Justice. The ob- 
ject of the insured, as well as of the under- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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writer, is indemnity against loss to the value 
of the interest of the former in the subject in- 
sured. The value of this interest may be 
agreed by the parties, or if not so, the insured 
must prove it This agreement is in general 
conclusive between the parties to the policy, 
not of the value of the property at risk, but 
of the interest which that valuation is suffi- 
cient to cover; for the owner may insui-e dif- 
ferent portions of his entire interest with dif- 
ferent sets of underwriters, and may after all 
leave a residuum, of which he stands himself 
the insm'er. 

The agi-eed value being intended, by both 
parties, to fix a just standard by which to as- 
certain the measure of the promised indem- 
nity, it of course ceases to be obligatory, if, 
from any circumstance, it fails to fiirnish 
such standard. This happens in every in- 
stance where only«a partial loss has happened, 
or where the property has been greatly over- 
valued. But it is not because of fraud in the 
overvaluation, that the policy is opened; for if 
it happen by accident, as by a part only of an 
expected cargo being put at risk, the insurer 
is not boimd by the agreed value. A double 
insurance does not necessarily imply an over- 
insurance, because the aggregate of the sums 
subscribed may faU short of the real value; 
and according to the custom of merchants in 
England, the loss is to be made up proportion- 
ally by the different sets of underwriters: but 
the form of the policies of this city, and p;:ob- 
ably of most of the cities of the United States, 
has prescribed a different rule; and it is be- 
lieved, that by a fair construction of the con- 
tract which creates this rule, the present ques- 
tion may be decided. 

The agreement is, that if any prior assur- 
ance of the same property has been made, the 
assm*ers in this policy shall be answerable, 
only, for so much as the amount of such prior 
assurance may be deficient towards fully cov- 
ering the premises insured. Here, the exist- 
ence of a prior insurance is presumed and ad- 
mitted; and tha second insurer binds himself 
to malie good any deficiency in the first policy 
towards a fuU indemnification, so far* as his 
subscription goes. True, it may be said, the 
second insurer promises a full indemnification, 
but the measure of that indemnity is the value 
agreed by the parties, where such an agree- 
ment is made. But how can this possibly be? 
The insured most unqestionably intends to se- 
cure an indemnity to the amount stipulated in 
the second policy, in addition to that secured 
by the iii'st; and the second insurer, by ad- 
mitting the possible existence of a prior policy, 
consents to fulfil that Intention, so fai- as it 
may be necessary to cover the property insured 
to the extent of his subscription. But, not- 
withstanding this, the rule contended for by 
the defendants in this case, is calculated to 
deprive the assured of his expected indemnity, 
by so much as the sum first insured amotmts 
to, should it be less than the value agreed in 
the second policy— and to render the second 
policy absolutely null -and void, in ease the 



sum first insured should exceed the sum so 
agreed in the second policy: that is to say, 
the second insurer is to be understood as de- 
claring, that although his whole subscription 
may be necessary, in addition to the sum first 
insured, fully to indemnify the insured, and 
therefore he pledges himself to that extent, 
still he will not go to that extent, and in fact 
win not pay a farthing, if the insm-ed is en- 
titled to receive from the first underwriter a 
greater sum than the value agreed upon be- 
tween them, however inadequate that may be 
to cover the property insured. If ever a nile 
was contended for, which more palpably vio- 
lates the obvious and declared intention of 
both parties to a contract, it is not now recol- 
lected by the court. But it may be asked, 
why does the insured agree upon the value of 
the interest at risk, where he has previously 
insured the same property, unless it is his in- 
tention to be governed by that value? The an- 
swer is, ttiat a prior insiu-ance may have been 
effected abroad, and stiU more probably, a bot- 
tomry bond given, without his certainly know- 
ing the fact. It is as probable that a loss 
may be partial as total, and yet he agrees to 
the value, although he knows that in the for- 
mer case the value wiU stand for nothing. In 
the present case, it is agreed that the iJlaln- 
tiffs were ignorant of this bottomiy bond, 
which aceoimts for the form in which this in- 
surance was made. 

Upon the whole, it is the opinion of the court, 
that the clause in the policy which has been 
stated and examined, amounts to an agree- 
ment to open the policy, in case a bottomry 
bond has been given, or a prior insurance 
made; and that the amount of the bottomry 
bond, or of a prior insurance, is to be taken 
out of the real value. 



Case Wo. 17,S87. 

WATSON V. XiEilAR. 

LBetts' Ser. Bk. 85.] 

District Court, D. South Carolina, 1S42. 

Baxkkuptct Proceeding — Powers of District 
Court — Lien of Landlord— Enforcement. 

[1. The United States district court has pow- 
er to fully administer the bankrupt act.] 

[2. The lien given a landlord for rent al- 
ready due by the law of South Carolina is un- 
disturbed by a decree declaring the tenant a 
bankrupt.] 

[3. The creditoi-s cannot object to the enforce- 
ment of such a lien on the ground that it will 
sacrifice the tenant's goods.] 

[4. Tlie landlord's right to enforce the lien 
is not affected by the fact that he was preferred 
in a voluntary assignment by the tenant, and 
that he has expressed a willingness that the as- 
signee should sell, and pay him his rent.] 

In bankruptcy. "Watson, Crews & Co. filed 
their petition, claiming that Lemar & Addy, 
should be declared bankrupts, and on the 
next day Mordeeai Cohen distrained the 
goods of Lemar & Addy for rent due him. 
The petitioning creditors thereupon filed a 
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bill for an injunction against a sale under 
the landlord's distress, until a decree of 
bankruptcy, and an assignee could be ap- 
pointed, to contest tbe landlord's right, or 
take steps for an advantageous sale of the 
debtor's property for the benefit of all con- 
cerned. 

GILCHl^IST, District .Tudge, ruled the fol- 
lowing points: 

1. That the district court of the United 
States, sitting as a court of bankruptcy, has 
all necessary chanceiy powers and jurisdic- 
tion for full administcation of the bankrupt 
act. 

2. That a landlord levying, before a decree 
in bankruptcy, for rent due before such de- 
cree, has a lien, under the statute of Anne, 
of force iu this state, on the property of his 
tenant, and such lien is undisturbed by the 
bankrupt act. 

3. That the apprehension of. the petitioning 
creditors that a sale under the landlord's 
distress warrant will cause a sacrifice to the 
tenant's goods to the injuiy of the other 
creditors furnishes no ground to enjoin the 
landlord's proceedings. 

4. That the facts that the landlord was a 
preferred creditor for his rent under a volun- 
tary assignment of his tenant, and that he 
had expressed his willingness (without per- 
sonally accepting the deed of assignment) 
that the assignee should sell, and pay him 
his rent, did not impair his legal remedy. 
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WATSON (PETERSON v.). See Case No. 11,- 
037. 

WATSON V. REYNOLDS. See Cases Nos. 
17,274, 17,275. 



Case ITo. 17,288. 

WATSON V. The ROSE. 

H Pet Adm. 132.] i 

District Court, D. Pennsylvania. 1806. 

America:; Seam.\s — iMPBESSsrENT by Foreign 
Vessel — Eight to Wages. 

[1. A mariner on a neutral vessel, carried oft 
by captors on the arrest of the ship lor adjudi- 
cation, participates in the general circumstan- 
ces of all the crew as to the fate of the ship, 
and if she is discharged by the court of the 
captor he is entitled to his wages.] 

[2. A sailor on a neutral vessel, who is im- 
pressed, while the ship is permitted to proceed, 
cannot recover his wages from the vessel unless 
he liiereafter rejoins her.] 

[Cited in Hanson v. Rowell, Case No. 6,043.] 

The libellant [James Watson], betog a citi- 
zen of the United States, and one of the crew 
of an American vessel, was impressed by a 
British cruizer; and the ship permitted to pro- 
ceed on her voyage. The case was opened 
with a view to obtain wages for the voyage, 
under principles settled in this court, relating 
to mariners taken and carried off by force. 



1 [Reported by Richard Peters, Jr., Esq.] 



out of vessels taken and retaken and proceed- 
ing to their ports of destination, and earning 
freight. 

BY THE COURT. I have never extended 
any decision so far as to reach this case, when 
unconnected with other cirevunstances. I 
think it would be stretching the principle to 
an exti-eme. This practice of impressing our 
seamen, has been often and ably discussed, in 
other departments of our government; and I 
am under no necessity to enlarge upon it. Sea- 
men, really American citizens, are not legally 
amenable to this outrage, and tyrannical exer- 
cise of belligerent force. But mariners, in neu- 
tral ships, are lawfully subject to be carried in 
by belligerents, for adjudication, in cases war- 
ranted by treaties, or the laws of nations. The 
person of a mariner belonging to a belligerent 
nation, is, as a member of that nation, sub- 
ject to captm-e by his enemy.2 But one of a 
neutral country is not liable to resti-aint, ex- 
cept where his ease relates to, and is connected 
with, the ship, in which he is foimd. I know 
that some instances may be cited, of seamen 
carried off by pirates, or sea rovers, which 
may be deemed to bear on this question.3 But 
I endeavour, as far as practicable, and con- 
sistently with general principles, to put eveiy 
case on its own circumstances. A mariner of 
a neutral vessel, carried off by captors, on the 
arrest of the sh'p for adjudication, participates 
in the general circumstances of all the crew, 
as to the fate of the ship; and this as a mem- 
ber of the crew. See Hart v. The Littlejohn 
[Case No. 6,153]- If she is discharged by the 
court of the captor, he, in common with oth- 
ers, has the advantage of saving his wages; 
though the neutral merchant incurs both loss, 
expense and inconvenience, by a casualty to 
which he is liable, as part of the terms on 
which he enjoys his trade. The separating 
the crew, by carrying off one or more seamen, 
is an injmy to the neutral merchant, who is 
thereby reduced to the necessity, if his vessel 
is released, of hiring other seamen to complete 
his crew. But, the neutral seaman, abstract- 
ed by this imjustifiable act of power, should 
lose none of those rights, to which he is enti- 
tled as a partaker in the fate of the ship; 
though, after separation, further outrage 
should be added, by compelling him to serve 
in a belligerent ship. It lies with the mer- 
chant, to charge, in his account of damages 
against the captors, the extra expense occa- 
sioned by the dispersion of his crew. - But one 
impressed, where the ship is permitted to pro- 
ceed, is personally wronged; and the more so, 
by being prevented from fully executing his 
contract, and unjustifiably detached from the 

2 [See note at end of case.] 

3 The ttetter opinion of writers, on this subject, 
seems to be, that if a seaman is carried off by a 
pirate, as a hostage for the release of the ship and 
crew, his wages and ransom must he paid. But 
if forcibly and unconditionally taken, his case 
stands on separate grounds, and his contract is 
interrupted, tliough jurists are not generally 
agreed on this point. 
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benefits, common to the rest of the crew. He 
must rely, whatever may he the result, on the 
protection due to him by his government, for 
the redress he is entitled to, as well for losses 
sustained, as personal injuries so unwarranta- 
bly suefered. The unlawful impressment is 
an injuiy done to him, specially and individ- 
ually; and has no ingx-edients common to all 
the crew- 
There win often arise some anomalous occur- 
rences, form what general rule we may. In 
one or two instances, I have decreed wages 
for the voj-age, where sailors were carried ofC 
from a ship being arrested, with intent to send 
her in for adjudication, but those left on board 
regained her, resumed her former course, and 
she arrived at her port of original destination, 
and earned her freight It was alleged, that 
extra payment had been made to those who 
brought in the ship. But principles cannot 
fluctuate, with the debit and credit sides of 
accounts. They must be general; and special 
cases, not clearly marked with distinct chai-- 
acter, must yield to them. The tints of dis- 
tinction in these instances, from the general 
class of cases, governed by the principles be- 
fore stated, were not suflBeiently strong, to 
form exceptions to the general rule. In a 
foi'mer case, where a seaman was impressed, 
and the vessel permitted to proceed, I decreed 
wages for the voyage; because the seaman, 
after a short detention, rejoined his own ship, 
and perforified his duty daring the remainder 
of the voyage. Such temporary interruptions 
should have no more effect on entire contracts, 
than short detentions, on insurances; which 
are not affected when a ship, being for a time 
in jeopardy, but speedily restored to safety, 
arrives at her intended port. Wages for the 
voyage were also decreed to a mariner who 
had been impressed, escaped, and followed the 
ship; and overtaking her at a port in the 
course of her voyage, tendered himself as 
ready to re-enter, and perform his contract, 
but was refused. I have pursued this princi- 
ple uniformly. If seamen ai'e sepai'ated by 
the vis maj.)r, and it is, at any time during 
the voyage, in their power to rejoin the crew, 
and they do not, I have refused wages thei'e- 
after. Where they comply with this obliga- 
tion so far as they can, by following the ship 
and offering to re-enter, but are refused, I con- 
sider this tender and refusal, according to the 
maritime laws, a restoration to their contract 
So also of sailors having coromitted faults, re- 
penting and tendering their services and 
amends in reasonable time. The wise policy 
of maritime laws, looks farther than cupidity 
permits individuals to see, when their inime- 
diate interests render them regardless of gen- 
eral advantages. These laws enjoin liberal- 
ity to relieve their misfortunes, and toleration 
for the faults of seamen. However much 
these are morally to be deplored, and should 
be repressed and discouraged, they produce 
necessities in mariners, which compel a perse- 
verance in their occupation, without an inter- 
mission. Thoughtful, calculating men, though 



anxious, as mariners generally ai'e, to get, 
without their propensities to dissipate, both 
their time and their motey, would either never 
undertake, or soon abandon, the subjection, 
hardsliips, vicissitudes, and dangers of a m,ari- 
time life. 

The system of maritime laws is, in its com- 
binations, just; and calculated by the expe- 
rience and wisdom of ages, for the support 
and prosperity of commerce. Few, even of 
the most eminent common lawyers study this 
system in all its relations. They view only 
particulai- parts, as they are occasionally em- 
ployed in them. The branch of it, relating to 
mariner's contracts— on which Photier (Pho- 
tier, Louages des Matelots), among others, 
has given us a most valuable discussion— has 
been peculiarly, and by those who have class- 
ed it among the inferior grades of jurispru- 
dence, too fastidiously, neglected. It is not 
then suiprising, that others should form par- 
tial and erroneous judgments (and these not 
seldom excited by immediate interest) on this 
complicated subject; which will be found, 
even to those much travelled in other depart- 
ments of law, a new, and unexplored region. 
It is much to be regretted, that more atten- 
tion is not paid to this essential requisite, in 
both legal and commercial education, in a 
country rising to the first rank of capacity for 
naval, and in the actual enjoyment of com- 
mercial, importance. On a careful investiga- 
tion, it is questionable whether it will be 
found, that our laws, loosely and obscm-ely 
worded, have introduced salutary alterations. 
Like intended improvements on the common 
law, they leave the system mutilated; and, 
with a vei-y few exceptions, the worse for at- 
tempts at reformation. The framers of mari- 
time laws, knowing that seamen are, by the 
nature of their employment, subject to pe- 
culiar failings and vices, the offspring of un- 
polished manners and hardy, rude, and fear- 
less habits, have calculated their codes for 
reformation, where practicable, and for pun- 
ishment, where this cannot be effected. Heavy 
forfeitures, pecuniary mulcts, and corporal in- 
flictions (many now obsolete and disused) are 
to be found in those laws, frequent and se- 
vere. But, where these can be balanced by 
indulgences and encouragements, they are al- 
ways enjoined; to the end that this vocation 
may not be rendered odious and forbidding; 
so as to ^eter the subjects or citizens of com- 
mercial states, from entering into an occupa- 
tion so radically necessaiy, and all-important, 
to the commerce, and only sure defence, of 
commercial countries. 

[NOTE. Respecting the statement of the 
court in this case that the "person of a mariner 
belonging to a belligerent nation, is, as a mem- 
ber of that nation, subject to capture by his 
enemy," the following annotation is reprinted 
from 2 Pet Adm. 476:] 

"This position was taken to be generally 
agreed, because universally followed in prac- 
tice by belligerent nations, from the earliest to 
the most modern periods of military and naval 
history. Practical precedents contradictory to 
it would give pleasure to eveiy friend to man- 
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kind. None have more uniformly warranted 
this assertion, than the two great and power- 
ful rivals, whose emulation, ambition and end- 
less conflicts have, from remote times to this 
day, incessantly agitated every quarter of the 
globe. One of them has Recently promulgated 
opinions to the contrary; and adopted a prac- 
tice for the accomplishment of his new theory, 
so unpromising, that it violates all its princi- 
ples. France at no time has intermitted the 
practice generally; nor has it been confined to 
capturing and restraining the liberty of a sub- 
ject of her enemy. The French directory, by 
a decree, March 2d, 1797, ordained, that an 
American seaman found on board of a British 
ship, though impressed into the service (for this 
point was not suffered to be investigated), should 
be treated as a pirate. Thus subjecting an in- 
nocent neutral to capital punishment by one 
enemy, when he was the victim to the violence 
and aggression of the other. Restraints on, and 
violence to, unarmed individuals of their ene- 
mies, found on land or on the sea, are without 
number, and are not confined to revolutionary 
periods. By an ordinance of France recently 
practiced upon, though promulgated in 1744, a 
subject of an enemy is not only considered (ac- 
cording to the principles and effect of that law) 
as liable to capture in any ship, but if a vessel 
is commanded by him, she is confiscable as 

Erize, though the property do not belong to a 
elljgerent. American crews have lately been 
captured, and ships and cargoes burnt and de- 
stroyed, not for attempts to enter blockaded 
ports, or being engaged in illicit commerce, but 
on the high seas, when pursuing fair and blame- 
less enterprizes, lest, per chance, the progress 
and situation of a French squadron should be 
discovered. See [Howland v. The Lavinia, Case 
No, 6,797], and, among numerous other authori- 
ties, 4 0. Rob. Adm. 143, 144, 145, for the 
English opinion as to prisoners of war taken 
in private ships; and in a case of one of their 
own subjects. Their practice has, for ages, 
authorized this opinion, as it respects tiieir ene- 
mies: nor have neutrals been spared, when 
their objects required violence, or temporary 
restraints. It has been generally the policy, as 
it was deemed the interest of England to em- 
barrass, as it has been that of France to en- 
courage, neutral commerce; though some oc- 
casional exceptions may be found, in the con- 
duct of both nations. The changes produced in 
this eventful period, are so far beyond expect- 
ancy or calculation, that, if, in former times, 
they could have been predicted, they would 
have been called the dreams of chivalry and ro- 
mance. A revolution in principles long settled, 
would not be more unlooked for and improbable. 
While there is a contest for ascendency, between 
the sceptre formed from a conqueror's baton, 
on the land, and the trident predominant on the 
ocean, it does not seem probable that commer- 
cial halcyon days on the sea, or the millennium 
of peace and security on the land, will soon ar- 
rive. The practice which gave rise to the as- 
sertion I incidentally made, is therefore likely 
to continue. Principles are seldom to be tested 
or proved, by the professions of jealous and con- 
tending nations, whose actions are regulated 
more by policy and power (and sometimes by 
general or partial inferiority) than abstract, 
however commendable, opinions of humanity or 
justice. No solid and safe dependence can be 
placed on principles, either as they respect the 
freedom of persons, or the rights and security of 
property, as we have recently seen them avow- 
ed, when present convenience, precarious power, 
and instable policy, excite their promulgation. 
Our nation, though now profiting by commerce 
growing out of the deadly feuds which distract 
and ruin that of other trading nations, should 
beware of seduction into any principles, which 
however convenient and lucrative they may now 
be, may hereafter, if the state of things changes 
with us from neutrality to war, be highly in- 
jurious, and rebound upon ourselves. Azuni 
had not anticipated the present avowed opinions 



of the ruler of his favorite nation, on all the 
points assumed in a late imperial declaration. 
He has frequently indulged speculations and vi- 
sions upon some of the subjects of it; yet his 
opinions are, in many important instances, di- 
rectly opposed to it, though he is generally the 
eulogist and zealous advocate of France. He 
has treated more at large, and systematically, 
on the rights and obligations of neutrality, than 
most other writers. His work is among the 
most modern treatises, on the momentous topics, 
to which our interests and safety attract our 
attention. On these accounts (though in some 
of his opinions I do not concur) I have often 
referred to it: and not from any preference of 
it to the productions of other respectable writ- 
ers. The publication of it in our language, is 
also enriched with learned and valuable notes, 
and citations of authorities, both by the au- 
thor, and the American translator. Those of the 
latier are interesting, as they refer to circum- 
stances and doctrines affecting our own couh- 
tiy, and its laws and regulations, as well as in 
its interior government, as those which apply to 
our exterior relations." 
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Case "No. 17,S89. 

WATSON V. SUMMERS. 

[1 Oranch, C. C. 200.] i . 

Circuit Court, District of Columbia. Nov. 
Term, 1804. 

Appearance-Bail — Effect op Dischakge. 

A discharge of the appearance-bail, arrested 
upon a joint ca. sa. against him and his princi- 
pal, does not release the principal. 

Injunction. Motion to dissolve. The equity 
relied upon was, that upon a joint judgment 
at law against Watson, and Jesse Simms 
his appearance-bail, Simms had been taken 
upon a joint ca. sa. against him and Watson,, 
and discharged by the plaintifiE at law. Sum- 
mers. Injunction dissolved. See 10 Via. 
Abr. 578, (new Ed.) tit. "Execution" (C. a.). 
which cites Higgen's Case, Gro. Jac. 320. If 
a man has one execution against the tiail he 
shall never have execution after against the 
principal, for he has made his election by 
the first execution. So if the principal be 
in execution he cannot take the bail. See 
Walker v. Alder, Styles, 117, and Price v. 
Goodriek, Id. 387. But, says Viner, if the 
bail be taken in execution in B. R, and pays 
part, yet, if the bail be let at large, execu- 
tion may be against the principal after- 
wards; and this is the constant practice of 
the court; and it seems that Higgen's Case, 
Gro. Jac. 320, is to be intended where the 
bail were in custody. Felgate v. Mole, 1 
Sid. 107; Clai-ke v. Clement, 6 Term R. 525. 
One of two joint defendants discharged on 
ca. sa. by plaintiff, the other cannot be tak- 
en. Hay ling v. Slullhall, 2 W. Bl. 1235; 
Freeman t. Freeman, Gro. Jac. 549. Exeeu- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tion issued against the bail, yet tlie plain- 
tiff may charge the principal, unless it be 
sho-n^n that he was satisfiea by the execu- 
tion against the bail. Whiteacres v. Ham- 
kinson, Cro. Oar. 75. Two are jointly and 
severally bound, and judgment had against 
one. In debt against the other, he pleaded 
that the first being in execution on a ca. sa. 
the sheriff voluntarily let him go at large; 
but adjudged that the creditor may take 
out execution against the other; for execu- 
tion without satisfaction is no bar, though 
the sheriff suffered him to escape volun- 
tarily, so as plaintiff is entitled to an action 
against the sheriff. But if he let him go by 
license of the creditor, then the other had 
been discharged, and it might have been 
pleaded. 
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WATSON et al. v. TAPSCOT. 

[Cited in Addison v. Duckett, Case No. 77. 
Nowhere reported; opinion not now accessible.] 
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Case No. 17,291. 

WATT Y. POTTER. 

[2 Mason, 77.] i 

Circuit Court, D. Rhode Island. June Term, 
1820. 

Trover— EviDExcE of Cosversiox— Master op 
Vessel— Authority — Partial Sale of Cargo 
— Damages for Conversion — Deduction op 
Duties. 

1. In trover, a mere demand and refusal is 
not in all cases evidence of a conversion. Where 
the demand is made by an agent, and the re- 
fusal is for defect of authority in the agent, or 
for a refusal to show his authority, it is not evi- 
dence of a conversion. AJiter where there is 
no request to see the authority, and the refusal 
to deliver tlie property turns on other distinct 
grounds. 

[Cited in Louisville & N. R. Co. v. Lawson, 
88 Ky. 500, 11 S. W. 511; Page v. Cros- 
by, 24 -Pick. 216.] 

2. A master of a ship loaded on freight, and 
having no consignment of the cargo, has no 
right to pledge or sell any part of the cargo at 
an intermediate port, short of the port of des- 
tination, except for necessary repairs and ex- 
penses, to enable him to perform the voyage. 
If he break up the voyage at an intermediate 
port, he has no authority to sell any part of the 
cargo to pay for advances to him to repair the 
ship for a new voyage, or to pay seamen's 
wages. 

1 [Reported by William P. Mason, Esq.] 



3. Where goods are landed at such intermedi- 
ate port, upon the ground of necessity, for the 
purpose of being re-exported, (they being pro- 
hibited by law from importation) on payment of 
duties, and they are there tortiously converted, 
the wrong doer has no right to a deduction from 
the damages, of the amount of the duties 
which would have become payable on the goods, 
if regularly imported, hut the rule of damages 
is the market value of the goods at the time of 
the conversion. 

[Cited in Bourne v. Ashley, Case No. 1,699.] 

[Cited in Dent v. Chiles, 5 Stew. (Ala.) 383; 

Ripley v. Davis, 15 Mich. 80; Salt River 

Canal Co. v. Hickey (Ariz.) 36 Pac. 172; 

Walker v. Borland, 21 Mo. 292.] 

Trover for two hundred and three hogs- 
heads of rum. The plaintiff [Robert Watt], 
a merchant of Jamaica, in March, 1819, ship- 
ped under a charter party on board of the 
British brig If'ame, of Liverpool (James 
Handy, master), a large quantity of rum, 
on a voyage to Quebec, in Canada, consign- 
ed to Messrs. Ervin, M'Knight & Co. of that 
place, for sale. The brig, by the charter 
party, was to go from Jamaica to Quebec, 
and thence to return to Jamaica. The char- 
ter party stipulated for the payment of the 
freight of the outward voyage in advance, 
to the amount of £400 sterling. The vessel, 
after sailing on the voyage, put into Charles- 
ton in South-CaroUna, in distress, and after 
undergoing repairs there, resumed her voy- 
age, and afterwards put into Newport, 
Rhode-Island, under the same pretence. 
Here the master acting, as was suggested, 
with fraudulent intentions, broke up the voy- 
age, procured a survey of the brig, and under 
Jhis survey, which was without the sanction 
of any public authority, she was reported un- 
seaworthy, and as such was sold for a trifling 
sura at public auction, and bought in by the 
defendant [Robinson] Potter, as he suggest- 
ed, for the master, and soon afterwards she 
was refitted by the master, and sailed under 
his command on a new voyage to Wilming- 
ton in North-Carolina. On her arrival at 
Newport, as the importation of goods from a 
British colony, in a British ship, was pro- 
hibited by th€ late act of congress, the cargo 
was landed and warehoused under the au- 
thority and keys of the government, in the 
warehouse of the defendant, whom the mas- 
ter appointed his agent, and to whom he 
consigned the vessel and cargo, without the 
knowledge of the owners. The defendant 
acted as the agent and adviser of the master 
in' all the subseauent proceedings. After 
wards, on the 3d of August, 1819, the mas- 
ter procured an entry at the custom-house, of 
part of the cargo, and among other things, of 
36 puncheons of rum, a part of the plaintiff's 
shipment, for the purpose of paying the al- 
leged expenses out of the proceeds, after deduct- 
ing the duties due thereon. This portion of 
the cargo so entered, was aftenvards sold 
at public auction, and the nett proceeds, aft- 
er all deductions, amounting to about §2,- 
900, came into the hands of the defendant, 
who made advances from time to time, to 
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the master, as lie required them. The mas- 
ter, on his arrival at Newport, applied to 
:Mr. Gilpin for assistance and advice, Tvho 
aided him in procuring the rum to he entered 
for sale, and advised with him from time to 
time. The residue of the cargo which re- 
mained unsold, being principally the 200 
hogsheads of rum now sued for,- was, on the 
departure of the master with the brig, left 
in the custody of Potter, and in his ware- 
house under the locks of the government, 
with a written authority to detain the same 
for the payment of §688, alleged to be then 
due to the defendant, for advances; and with 
directions to Potter to sell so much as might 
be necessary for that purpose. Potter also 
claimed a right to detain them until paid 
a sum for demurrage, which the master 
claimed, as well as a further sum due to 
himself, amounting in the whole, with the 
$688, to about $1,500. Mr. Gilpm afterwards 
entertaining doubts of the correctness of the 
transactions of the master, sent sometime 
in 1819, information of the facts to the con- 
signees at Quebec, and received authority 
from them to act as their agent and the agent 
of the plaintiff in the business. He also re- 
ceived in February and March, 1820, letters 
from the plaintiff confirming his agency. He 
was expressly authorized, among other 
things, to demand the rum of the defendant, 
and to pay any charges which justly were 
due him, and for which the rum was liable* 
Mr. Gilpin accordingly on the 27th of March, 
1820, made a demand of the 203 puncheons 
of rum now in controversy of the defendant, 
who declined delivering it up, unless the 
Avhole demand, amounting to about $1,500, 
was paid to him. Mr. Gilpin did not at this 
time produce his authority, nor did the de- 
fendant require it, but he stated that he was 
authorized by letters from the consignees 
and the plahitiff; but the controversy tui-n- 
ing on the refusal to deliver the rum unless 
the whole account of the defendant was paid, 
and Mr. Gilpin declining to pay it, unless it 
was referred to some gentlemen to deter- 
mine its reasonableness, the letters were not 
produced, and the defendant treated them 
very lightly, as of no consequence. After- 
wards the defendant went to New- York, 
leaving an agent at Newport with instruc- 
tions not to delivet" the rum unless Mr. Gil- 
pin had suflScient authority, and paid the 
whole of the account claimed by him. Aft- 
er this, and before the action was brought, 
Mr. Gilpin called on Potter's agent, showed 
him a certificate from the custom-house, 
yielding up the custody of the rum for the 
piu'pose of its being exported, and tendered 
him $800, in payment of all accounts due 
to the defendant, and demanded the rum; 
this he did, not admitting that sum to be 
due, but stating that he made the tender 
merely to end a disagreeable business. He 
did not show his instx*uctions or authority, 
nor did the defendant's agent ask for them; 
but the latter offered to deliver the rum if 
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the whole amount of $1,500 was paid, other- 
wise he refused to deliver it. The present a.c- 
tion was then brought. At the trial, no ac- 
count of the items of disbursements or ad- 
vances was' produced by the defendant, to 
show how the first balance of $688 arose, or 
for what purposes the money was advanced. 
But it was admitted that the net proceeds 
of the rum sold after deducting duties and 
charges, were about $2,900. It appeared,' 
however, that a part of the advances were 
made for the master's and mariners' wages, 
and for the brig's repairs. The defendant, 
at the time of the advances, knew that the 
master was not consignee of the cargo, and 
was his adviser and friend as to aU bis 
transactions. 

Hazard & Searle, for plaintiff. 
Robbins & Hunter, for defendant. 

STOBY, Circuit Justice (after summing up 
the facts). The first question is, whether 
there has been a conversion in this case. 
This is a question of fact to be judged of by 
the jury under all the circumstances. A de- 
mand and refusal to deliver is not of itself 
a conversion; but it is evidence from which 
a jury may presume a conversion. Where 
a demand is made by an agent, and the 
party refuses to deliver to the agent, either 
because he has no authority, or declines to 
produce it, such a refusal under such cir- 
cumstances, is not even evidence of a con- 
version, for every person in possession of 
property, has a right to retain it, until it 
is demanded by some person having, and 
if required, producing competent authority 
to demand it. I agree, therefore, to the au- 
thorities cited at the bar on this point, and 
admit their entire correctness. Esp. N. P. 
590, cites 2 Bulst. 312; Solomons v. Dawes, 
1 Esp. 83. But if the refusal do not turn 
upon the supposed want of authority, if the 
party waives any inquiry into the authority, 
or admits its sufficiency, and puts his re- 
fusal upon another distinct ground, which 
cannot in point, of law be supported, there 
the refusal under such circumstances, is 
presumptive evidence of a conversion. If, 
for instance, the party puts his refusal upon 
the ground, that the property is his own, 
or that he has a lien upon it, and sucli 
claim is unfounded; or if his objection to a 
delivery be frivolous or fraudulent, there he 
cannot shelter himself from the legal pre- 
sumption of a conversion, which his unjust 
refusal authorizes. "Whoever undertakes tor- 
tiously to deal with the property of another 
as his own, or tortiously detains it from the 
owner, is in contemplation of law, guilty of 
a conversion of it. 

These principles may be easily applied to 
the present case. It is not now dispute_d 
that Mr. Gilpin, as agent of the plaintiff, 
had full authority to demand the property. 
If then he tendered a sum to the defendant 
more than sufiieient to pay all the just 
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claims, which he had against the property, 
and if the defendant was well satisfied of 
the existence of Gilpin's- authority, and in 
fact waiyed any particular examination of 
it, claiming to retain the property upon oth- 
er distinct grounds, which cannot in point 
of law be sustained, his refusal to deliver 
tlie property to G-ilpin, is, under such cir- 
cumstances, evidence of a conversion of the 
^property. 

This leads us to a consideration of the 
claims set up by the defendant. The prin- 
ciples of law applicable to these claims do 
not involve any real difficulty. Hardy, the 
master, was not the consignee of any part 
of the cargo, and had no other control over 
the cargo, than what belonged to him in 
his character as master. • The brig was 
bound to Quebec, in Canada, and under the 
stipulations .of the charter party, the cargo 
was there to be delivered to the consignees. 
Hardy, as master, had a right in the course 
of the voj'age, m case of necessity, ,and to 
enable him to complete the voyage, to hy- 
pothecate the vessel or cargo, or to sell a. 
part of the latter, for the payment of any 
necessary expenses incurred in any port into 
which the vessel might put in distress. The 
Gratitudine, 3 C, Rob. Adm. 240. If, there- 
fore, it became necessary to repair the ves- 
sel at Newport, in order to proceed on the 
voyage, I have no doubt that the master 
might, upon the failure of all other means 
to obtain money, sell a pai*t of the cargo for 
tliis purpose. But if, on the other hand, 
there was no intention to prosecute the voy- 
age; if it were totally abandoned, either 
fraudulently or fairly, I do exceedingly 
doubt, if the master had any authority what- 
soever to sell any part of the cai-go for the 
payment of any expenses, except such as 
grew out of the circumstances of the cargo 
itself. It was not a sale for the benefit of 
the cargo, nor connected with the interests 
of the voyage; and the law has not invested 
him with any authority to my knowledge, 
under such circumstances, to apply one 
man's property to another man's use. But 
I dwell the less on this point, because the 
present suit is not brought to contest the 
sale already made of part of the cargo, or 
the application of the proceeds. It is 
brought only for the residue of the cargo 
yet remaining in the hands of the defend- 
ant. In the present case the master abso- 
lutely broke up the voyage at Newport, 
fraudulently, as it is contended, and cei*tain- 
ly with much apparent reason, though I do 
not meddle much with that question. He 
procured the brig to be condemned by sur- 
veyors of his own voluntary appointment, 
and sold her at public auction for a paltry 
sum, as utterly unseaworthy. She was 
bought in, either for himself or for Potter, 
the defendant, and then refitted; and after- 
wards she proceeded upon a new enterp1*ise 
to Wilmington, in North-Carolina. In what 
manner and for what purposes the proceeds 



of the cargo, which was sold, were applied, 
is unknown to the court, for the defendant 
has not chosen to submit to us any account 
whatsoever of his proceedings in this re- 
spect. It does however appear, that the 
master and seamen's wages for the voyage, 
as' far as due, were paid out of the proceeds, 
as well as the i-epairs made upon the brig. 
Now the master certainly had no right to 
apply the proceeds of the cargo to the pay- 
ment of his own or the seamen's wages, or 
to the disbursements and expenses of a new 
voyage, with which the plaintiff had no 
connexion. And if he fraudulently broke 
up the voyage at Newport, there is not a 
pretence to say, that he had any legitimate 
authority over the cargo, beyond that of 
providing for its safe custody. Now the de- 
fendant, as the, agent of the master, could 
not place himself in a better situation than 
his principal. He was perfectly conusant 
of all tlie facts, and was the adviser of the 
master; and if he chose to malie advances 
to the master, under such circumstances, 
knowing him not to be consignee of the car- 
go, it was at his own peril. The master 
could not give him any lien or security on 
the cargo for such advances, unless he could 
have sold or hypothecated a pait of the 
goods for the same purpose; and we have 
already seen that he can do so only in cases 
of necessity in the course and for the ac- 
complishment of the voyage. It is incum- 
bent, therefore, on the defendant, to show 
what the advances were, and for what pur- 
poses made, and further to establish that 
the case was such in point of necessity, that 
the master might properly pledge the cargo 
for such advances. If he fail to show the 
necessity of such advances; or if he has 
been fully paid by the proceeds already in 
his hands, all that he could justly claim, as 
against the plaintiif; or lastly, if the sum 
tendered to him exceeded all that was right- 
fully his due, then the refusal to deliver the 
203 hogsheads of rum was tortious, and the 
plaintiff may well maintain the present ac- 
tion. The defendant cannot set up a lien 
on the rum, which the master had no legal 
right to create. The case, indeed, would 
warrant me in holding still stronger doc- 
trines; but I am persuaded that these are 
sufficient for its decision. 

Another question has been made at the 
bar, whether the rum, though in the de- 
fendant's warehouse, being under the locks 
of the government, and in its custody, this 
action can be maintained against the de- 
fendant, it not being in his possession at 
the time of the demand and refusal. But 
I am of opinion, that this question does not 
in fact arise in this case. Previous to the 
ultimate demand, the government had ex- 
pressly relinquished all control and custody 
of the rum; and this was made known to 
the defendant's agent. The defendant him- 
self not only claimed at all times to be right- 
fully possessed of tlie property, subject to 
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tlie rights of the governmeiit, but actually 
claimed a lien on it to a considerable extent, 
founded on this possession. He never re- 
linquished this possession, and it does not 
under these circumstances lie in his mouth 
to deny his possession for one purpose, and 
jissert it for another. 

The last question is, -what is the rule by 
which the damages, if the plaintiff be en- 
titled to recover, are to be assessed. I am 
of opinion, that the true rule is the value 
of the property at the market price, at the 
time of the conversion. The ctefendant 
claims to have a deduction made of the 
amount of duties which would accrue on the 
rum if regularly imported. At first, I in- 
clined to thinlc this deduction was reason- 
able, but on reflection, I have changed my 
■opinion. No duties have been paid upon the 
rum, no duties are by law payable, for the 
rum was prohibited from importation from 
Jamaica, in a British vessel, by the recent 
act of congress. Act April 18, 181S, c. 65 
[3 Story's Laws, 1677; 3 Stat. 432, c. 70]. 
The defendant never gave any bonds .for 
the payment of duties, and is in no shape 
liable to pay them. The rum was landed 
for rS-exportation, and the plaintiff was de- 
•«irous, with the consent of government, of 
re-exporting it. But the defendant has 
wrongfully prevented the re-exportation. 
What right, then, can the defendant have 
to an allowance for duties which he has 
never paid, and is not liable to pay? What 
reason is there, that the plaintiff should suf- 
fer a loss, which has been occasioned by a 
tortious conversion of the defendant? In 
my judgment, it does not lie in the mouth 
of a wrong doer to set up such a claim. 
The duties may never yet become payable; 
and but for the wrongful act of the defend- 
ant, would not become payable; and if any 
loss be sustained, it should be borne by the 
party, through whose instrumentality it has 
occurred, and not by an innocent shipper. 

VerSiet for the plaintiff, for the full value of 
the rum, without deducting duties. 
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WATT V. UNITED STATES. 

[15 Blatchf. 29.] i 

Oircuit Court, S. D. New Torli. July 1, 1878. 

Customs Doties— Suit to Recovek— Decision of 

COLT^ECTOR — ApPEAI<. 

1. Under section 14 of the act of June 30, 
1864 (13 Stat. 214), now section 2931 of the 
Revised Statutes, respecting the decision ot a 
•collector of customs as to the rate and amount 
of duties on imported goods, the appeal to the 
secretary of the treasury, there provided for, 
to he available for the purposes of a review of 
tlie decision of the collector, must be taken after 
such an ascertainment and liquidation of the du- 

1 [Reported by Hon. Samuel Blatchforcl, Cir- 
cuit Judge, and here reprinted by permission.] 



ties as would he final and conclusive if no appeal 

should be taken. 
[Cited in U. S. v. Phelps. Case No. 16,039; 
Chase v. U. S., 9 Fed. 883; U. S, v. Camp- 
bell, 10 Fed. 818; U. S. v. Bai-nshaw. 12 
Fed. 286; U. S. v. Leng, 18 Fed. 21; U. S. 
V. M'Dowell, 21 Fed. 564.] 

2. In a suit by the United States to recover du- 
ties as liquidated, proof of an appeal before tiie 
liquidation cannot affect the operation of tlie 
liquidation, nor can proof of a protest, unless 
followed by an appeal taken after the liquida- 
tion. 

[Cited in U. S. v. Campbell, 10 Fed. 819; U. 
S. V. Cobb, 11 Fed. 79; U. S. v. Schlesinger, 
14 Fed. 685; same case on appeal, 120 U. S. 
113, 7 Sup. Ct. 445; U. S. v. Earnshaw, 45 
Fed. 783.] 

3. A judgment will not he reversed for a re- 
fusal to admit evidence offered, unless it appears 
affirmatively, that, if admitted, it would tend 
to prove a material fact in the cause. 

4. Under the above statute, the decision of 
the collector is final and conclusive against all 
I)ersons interested, upon the questions necessari- 
ly decided, and, in a suit for the duties, it is 
not necessary for the United States to show 
that the collector adopted the proper rate and 
amount of duties, nor can the defendant impeach 
the liquidation by showing irregularities in the 
mode of appraisement. 

[Cited in Davies v. Miller, 130 U. S. 290, 9 
Sup. Ct. 562.] 

5. Tlie case of U. S. v. Cousinery [Case No. 
14,878], approved, and the case of Clinken- 
beard v. U. S., 21 Wall. [88 U. S.] 65, explained 
and distinguished. 

[Error to the disti-iet court of the United 
States for tlie Southern district of New 
York. 

[This was an action by the United States 
against James S. Watt to recover certain 
duties on imported goods. The judgment in 
the district court was rendered in favor of 
the plaintiffs (case unreported), and the de- 
fendant brought error.] 

Edward Hartley, for plaintiff in error. 
Stewart L. Woodford, U. S. Dist. Atty. 

WAITE, Circuit Justice. This was an ac- 
tion brought to- recover a balance due the 
United States for duties ascertained and 
liquidated, March 23d, 1876, by the collector 
of customs in New York, upon a quantity of 
granite imported November 12th, 1872. The 
United States, in support of the action, show- 
ed that the property, upon its importation, 
was entered at the custom house as granite; 
that the customs appraisers found and re- 
turned it to be "wrought granite;" that the 
entered value was $1,907.07, upon which a 
duty, at the rate of 20 per centum ad valorem, 
was assessed by the collector and paid by 
the importer upon entry; that three appraise- 
ments had been made— the first by the regu- 
lar appraisers, and endoi'sed on tiie invoice; 
the second, dated December 20th, 1872, by 
the general appraiser and a merchant ap- 
praiser, to which was appended the oath of 
the merchant appraiser, also dated Decem- 
ber 20th, 1872, to inspect and appraise the 
goods; and the third by the same appraisers, 
dated March 27th, 1874, but not accompanied 
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by any oath of tlie merchant appraiser; that, 
by the last appraisement, the property was 
valued at $2,152, which was $205, and inore 
than ten per cent., in excess of the entered 
value; and that, upon this appraisement, the 
collector liquidated the entry by charging 20 
per cent ad valorem upon the excess of $205, 
and a penal duty of twenty per cent, upon 
the entire appraised value, making a total 
of $471.40. For this amount a judgment was 
asked. 

The defendant then offered to show, by 
evidence, that he had protested twice, to wit, 
November 13th, 1872, and September 27th, 
1873, against the collector's decision as to 
the rate and amount of duties to be charged; 
that he had duly, and more than ninety days 
before the commencement of this action, ap- 
pealed thereon to the secretary of the ti-eas- 
uiy; and that, among other specific objec- 
tions, set up in said protests and appeals, 
was one that the goods were granite and 
were monumental stone, and so specifically 
dutiable by law at $1.50 per ton, at the time 
of the importation. He also offered to prove 
that an action duly brought, to recover the 
excess between the rate of $1,50 per ton and 
the rate of 20 per cent, ad valorem, collected 
on the entry, to wit, $365.25, was still pend- 
ing in this court. To the introduction of this 
testimony the United States objected and 
the objection was sustained. The defendant 
then "offered to show, by testimony, that no 
decision had ever been made by the secre- 
tary of the treasury upon a specific protest 
and appeal, duly taken by him on said en- 
try, wherein he claimed that, the duty on the 
goods being by law at a specific rate, viz., 
$1.50 per ton, the value was immaterial for 
duty purposes, and, consequently, the penal 
duty could not apply." To the introduction 
of this evidence a like objection was made 
and sustained. The defendant then "offered 
testimony tending to show that there was no 
actual inspection of the goods in contro- 
versy by the appraising officers in connection 
with their aforesaid appraisements, and that 
due protest and appeal in- this respect had 
been made by him." This testimony was 
also ruled out, upon like objection. 

The evidence being closed, the court in- 
structed the jury that, as the material facts 
pi'oved by the United States were undisput- 
ed, they should bring in a verdict in favor 
of the plaintiffs for the amount claimed, 
with interest, which was accordingly done 
and a judgment regularly entered. Excep- 
tions were in due time taken to each of the 
rulings of the court, and the case is here for 
review, upon assignments of error present- 
ing for consideration each of the questions 
decided below. 

By section 14 of the act of June 30, 1864 
(13 Stat. 214), re-enacted in section 2931 of 
the Revised Statutes, it is provided, that the 
decision of the collector of customs, as to the 
rate and' amount of duties to be paid on 
goods, wares and merchandise imported, and 



the dutiable costs and charges thereon, shall 
be final and conclusive against all persons 
interested therein, unless the owner, &e.. 
shaU, within ten days after the ascertain- 
ment and liquidation of the duties by the 
proper officers of the customs, give notice in 
writing to the collector, if dissatisfied with 
his decision, setting forth therein, distinctly 
and specifically, the grounds of his objection 
thereto, and shall, within thirty days after 
the date of such ascertainment and liquida- 
tion, appeal therefrom to the secretary of the 
treasury, whose decision on such appeal shall 
be final and conclusive; and such goods, &c., 
shall be liable to duty accordingly, unless 
suit shall be brought, within ninety days aft- 
er the decision of the secretary of the treas- 
uiy on such appeal, for any duties which 
shall have been paid, before the date of such 
decision, upon such goods, &c., or within 
ninety days after a payment made after the 
decision. No such suit can be maintained at 
all before the decision of the secretary, un- 
less the decision is delayed for more' than 
ninety -days, in case of an entry at a port 
east of the Rocky Mountains, or more than 
five months, in case of an entiy west of those 
mountains. 

The appeal to the secretary of the treas-' 
ury, provided for in this statute, to be avail- 
able for the puiposes of .a review of the de- 
cision of the collector, must be taken after 
such an "ascertainment and liquidation" of 
the duties as would be final and conclusive 
if no appeal should be taken. The secretary 
cannot be called upon until after the final 
disposition of the matter by the collector. 
He is not required to act upon the rulings of 
that officer from time to time, as they are 
made, while "ascertaining and liquidating," 
but only after the work of the collector has 
been fully completed. 

In the present case, the final liquidation 
was not perfected until Mai'ch 23d, 1876. 
Proof of appeals before that time, therefore, 
was inadmissible, as they would be prema- 
ture and could not, of themselves, affect the 
operation of the liquidation upon which the 
suit was brought. 

A protest, or notice of dissatisfaction to the 
collector, is of no avail unless followed by a 
valid appeal- Consequently, proof of pro- 
tests, without an appeal after the liquidation, 
was inadmissible. 

As to the protest and appeal embraced in 
the second offer, it is sufficient to say, there 
is nothing to show that the appeal which 
remained undecided was taken after March 
23d, 1876. If it was not, the testimony was 
properly excluded. If it was, the offer should 
have included that statement. A judgment 
will not be reversed for a refusal of the court 
to admit evidence offered, unless it appears 
affirmatively, that, if admitted, it would tend 
to prove a material fact in the cause. It is 
not enough that the evidence offered might 
have related to an appeal taken after the 
liquidation. Before the court can be charged 
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vnih error in excluding it, the record should 
show affirmatively that it did have that re- 
lation. Such is not the case here. 

This brings up for consideration the only- 
remaining questions, which are, whether the 
United States were hound, in this action, to 
go behind the liquidation by the collector, 
and show that the rate' and amount of duties 
were such as the law required the defend- 
ant to pay, or whether, if the liquidation 
was sufficient to malce a prima facie case for 
the government, the defendant could im- 
peach it by showing that the appraisers fail- 
ed to perform their duty when appraising the 
goods. The language of the statute is clear 
and explicit, to the effect, tliat the decision 
of the collector shall be final and conclusive 
against all persons interested, as to the rate 
and amount of duties to be paid, unless the 
appeal Is taken. No room is left for con- 
struction. The provision is not that no suit 
shall be maintained to recover back money 
paid under the decision, until the appeal is 
taken and acted upon, or the specified time 
for such action has elapsed, but that the de- 
cision itself shall be final and conclusive 
against all persons interested, upon the ques- 
tions necessarily decided. This subject was 
so fully and ably discussed by the learned 
circuit judge of this circuit, while he was the 
district judge for this district, in the case 
of U. S. v. Cousinery [Case No. 14,8T8], that 
it would be a useless task to endeavor to 
elaborate it further. It is contended, how- 
ever, that the supreme court, in Clinken- 
heard v. TJ. S., 21 Wall. [S8 V. S.] 65, has, 
in eflCeet, overruled Cousinery's Case. I do 
not so understand it. That was an action 
upon a distiller's bond, to recover a capacity 
tax assessed for an entire month, under the 
internal revenue law, and it was decided 
that evidence was admissible to show, by 
way of defence, that^ through an omission 
on the part of the government, the distiller 
was prevented from operating the distillery 
for the first four days for which this tax 
was assessed, and that the distillery was in- 
active four days more from an accident, and 
in charge of government officers, as provided 
by law in such cases. But, under the in- 
ternal revenue law, there is no provision 
making the assessment of such a tax by the 
commissioner final and conclusive. No suit 
can be maintained to recover back money 
paid upon taxes erroneously or illegally as- 
sessed or collected, until after an appeal to 
the commissioner of internal revenue, and 
his decision thereon, unless the decision is 
delayed more than six months from the date 
of the appeal (Act July 13, lS6b*, § 19; 14 Stat. 
152, now section 3226, Eev. St.); but there is 
nothing which makes the assessment con- 
elusive as to the amount due, except for the 
purposes of collection in the summary way 
provided by the statute. There is, therefore, 
a marked difference between the customs 
revenue laws and the internal revenue laws, 
in this particular, and it may well be held. 
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that, in an action for the recovery of cus- 
toms duties, the liquidation of the collector 
Is conclusive, while in an action tQ recover 
a capacity tax assessed against a distillery, 
\mder the internal revenue laws, the deter- - 
mination of the commissioner whose duty it 
is to make the assessment, is not Certainly, 
the last of these propositions is all that was 
decided in Clinkenbeard's Case. 
.Judgment affirmed. 



WATTEBSTON (BANK OF UNITED 
STATES v.). See Case No. 941. 

"WATTLES (DRAPER v.). See Case No. 4,- 
073. 



Case ITo. 17,293. 

In re WATTS. 

[3 Ben. 166; i 2 N. B. B. 447 (Quarto, 1^); 2 
Am. Law T. Rep. Bankr. 74.] 

District Court, S. D. New York. March 10, 
1869. 

Bankruptcy Pkooeeding— Amendment of Sched- 
ules — Opposition' to' Dischauge. 

1, Where, on the examination of the bank- 
rupt, a certain lease appeared to be the prbjH 
ertv of the bankrupt, which was not mentioned 
in the schedules attached to the bankrupt's pe- 
tition, and he thereupon applied for leave to 
amend the schedules in that particular: Held, 
that the application for leave to amend was an 
ex parte one, which no creditor had any right 
to oppose. 

[Cited in Re Blaisdell, Case No. 1,488; Re 
Heller, Id. 6,839.] 

2. The allowance of such an amendment 
could not conclude any creditor from availing, 
himself of any ground of opposition to the dis- 
charge which he would have had if the amend- 
ment had not been allowed, 

[Cited in Re Heller, Case No. 6,339.] 

In this case, during the examination, of the 
bankrupt [Hemy H. Watts] before the regis- 
ter, evidence was given of a lease, of which 
it appeared that he was the owner, and which 
had not been mentioned in- the schedules at- 
tached to the bankrupt's petition. The bank- 
rupt thereupon applied to the, register, on a 
petition excusing the omission, for leave to 
amend his schedules, by inserting the lease as 
a part of his assets. The creditors opposed 
the application, on the ground that they pro- 
posed to avail themselves of the omission, as 
a ground of opposing the bankrupt's discharge. 
The register, doubting whether the applica- 
tion was, in fact, an ex parte application, on 
which he could properly pass, certified the 
question to the court. 

By I. T. WILLIAMS, Register: 

[I hereby certify, that in the course of the 
proceedings in said cause before me, the fol- 
lowing question arose pertinent to the said 
proceedhigs: Mr. Edwin James appeared for 
the bankrupt, and Mr. Joseph Gutman appear- 
ed for Messrs. Vetterlein & Sons, creditors of 
the said banlanipt The bankrupt applies for 
leave to amend his said schedules by setting 

1 [Reported by Robert D. Benedict, Esq., and 
Tiere reprinted by permission,] 
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forth a certain lease of whicli lie was ovnx- 
er at the time of filing his petition. The at- 
torney for creditors, Jlr. Gutman, appears 
and objects to the allowance of said amend- 
ment. The facts, as they appeared before 
me, are as follows: The creditors aforesaid 
entered upon an examination of the banlanipt 
before me, in the course of which the lease in 
question appeared to be the property of the 
banlifupt, and to be of very considerable val- 
ue. I was about making an order allowing 
the amendment, but without prejudice to the 
right of the creditor to oppose the discharge 
upon the ground of its omission from the orig- 
inal schedules, when it occurred to me that 
my order might be in contravention of the 
provisions of the fom-th section of the act [of 
186T (14 Stat. 519)],* and that I ought to cer- 
tify the question to the court. The doubt I 
have is, whether it is, notwithstanding the op- 
position of the creditors, in fact an ex parte 
application, and hence one upon which a regis- 
ter may pass. It is clear that if a creditor has 
such a standing in the court that he may in 
all cases interpose, objections to the acts of 
the register, he may thereby render the pow- 
ers of the register utterly nugatory and un- 
availing. It would seem to be only in those 
cases where an "issue" such as the law recog- 
nizes as "an issue of fact and law" is raised 
and contested, that the register is required to 
trouble the judge and put the parties to the 
expense of certifying the matter to the com*t- 
Your honor's decision of the point is respect- 
fully solicited.] 2 

BLATOHFORD, District Judge. Under 
section 26, and general order number 7, the 
register has power, under general order niun- 
ber 5, to allow a petitioning banlirupt to 
amend his schedules, on complying with gen- 
eral order number 33. The application is an 
ex parte one, of which no notice is necessary. 
No creditor has a right to oppose any such ap- 
plication, and, therefore, no issue of fact or 
law, within section 4, can be raised or con- 
tested in regard to it, to be decided by the 
judge. If a register improperly refuses an ap- 
plication to amend, the banlirupt can, under 
section 6, take the opinion of the judge, on a 
certificate from the register, on the question. 

In this case, the allowance of the amend- 
ment cannot in any manner prejudice the right 
of the creditors to .oppose the discharge of the 
bankrupt for his having omitted the matter 
in question from his original schedules. The 
order of the register, allowing the amendment, 
in no manner concludes the creditor on the 
point, as the creditor is no party to the pro- 
ceeding, so as to be estopped by the order from 
availing himself of any ground of opposition 
to a discharge which he would have had in 
the absence of the order.' Still, if the case be 
a proper one for allowing the amendment in 
question, it is proper for the register to allow 
it, in terms, without prejudice to the right of 

2 [From 2 N. B. R. 447 (Quarto, 145).] 



the creditor to oppose the discharge upon the 
gx'ound of the omission of the matter fi-om the 
original schedules. 
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WATTS V. PHOENIX MtJT. LIFE INS. CO. 

[16 Blatehf. 228.] 1 

Circuit Court, B. D. New York. April 30, 
1879. 

Life Issdbance — Issue of Paid-up Pouoy — 
FORir— Actios by Insuked— Damages. 

1. A policy issued by a mutual life insurance 
company insured, in consideration of ten annual 
premiums to be paid, the life of "SV., in the sum 
of .$1,000, to be paid to him at the age of 40, 
or to his mother and sister, equally, if he should 
die before arriving at that age. The policy pro- 
vided, that, if, after the payment of two premi- 
ums, the policy should cease because of the non- 
payment of premiums, the company would, on 
the surrender to it of the policy, nssue a new 
iwliey for the value acquired under the old one, 
subject to any notes given for premiums, with- 
out subjecting the assured to any subsequent 
charge, except annual interest, in advance, on 
all premium notes remaining unpaid. W. paid 
the premium for nine years, in cash. For the 
rest he gave four notes, still outstanding, on 
which he had paid the interest annually. He 
wishing to surrender the policy and take a new 
one for the value acquired under the old one, 
the company tendered to him a new policy, 
which he refused. Subsequently, he tendered to 
the company, for signature, a written policy, 
differing in- form from the printed f oi-m used by 
the company, but the same, in legal effect, as the 
poUey which he had refused. The company refused 
to siffn the written policy, because it was not its 
regular printed form. W. had, before tendering 
the written policy, applied to the company, 
without success, for a printed form. W. then, 
before attaining the age of 40, sued the com- 
pany, seeking to recover, as damages for not 
issuing the new policy, the premiums for the 
nine years: Held, that the defendant had no 
right to object to signing the written policy be- 
cause it was not its printed blank, unless it ten- 
dered a policy made by using such blank. 

2. Held, also, that the plaintiff could recover 
more than nominal damages only in an action in 
which his mother and sister were co-plaintiffs; 
that the contract was not rescinded; that proof 
of the amount paid in premiums was no proof of 
damage; and that the recovery could be only for 
nominal damages. 

At law. 

E. & W. G. Cooke, ft)v plaintifie. 
James S. Stearns, for defendant. 

BENEDICT, District Judge. This action 
was tried before the court by consent. It 
is brought to recover daroages for the 
bi'each of a contract of insurance upon the 
life of the plaintiff, James R. Watts. 

The defendant, by its policy, agreed, in 
consideration of $103.20 paid hy Catherine 
Ann and Mary Watts, (mother and sister,) 
and of the annual payment of a like amount 
until he shall have paid ten full years' 
premiums, to assure the plaintiff's life in the 
amount of ?l,O00, and to pay that amoamt 
to him on the 28th day of February, 1883, 
when he shall have attained the age of 40 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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yeai'S, or, should he die previous to attain- 
ing that age, to Catherine Ann and Mary 
Watts, equally. The policy contained this 
further provision: "It being understood and 
agreed, that, if, after the receipt by this 
company of not less than tvvo or more an- 
nual premiums, this policy should cease in 
consequence of the non-payment of premi- 
ums, then, upon a surrender of the same, 
provided such surrender is made to the 
company within t-welve months from the 
time of such ceasing, a new policy will be 
issued -for the value acquired under the old 
one, subject to any notes that may have 
bedn received on account of premiums, 
* * * without subjecting the assured to 
any subsequent charge, except the interest 
annually, in advance, on all premium uotes 
remaining unpaid on this policy." The plain- 
tiff paid the premiums, as agreed, for nine 
years, in cash. For the remaining part he 
gave four notes, still outstanding, upon 
which he has paid the interest annually. 
In May, 1877, the plaintiff determined to 
surrender the policy and take a new policy 
for the value acquired under the old one, in 
accordance with the provisions above quot- 
ed. A dispute arose as to whether the de- 
fendant had the right to insert in such new 
policy a provision that the policy should be 
forfeited' by the failure to pay, when due, 
the annual interest on the outstanding notes 
that had been given for part of the premi- 
imis. The defendant tendered a policy con- 
taining such a clause, which' the plaintiff at 
first refused to accept. Subsequently, he 
concluded to waive his objection, and ten- 
dered to the defendant, for signature, a poli- 
cy drawn out in writing, which, while dif- 
fering somewhat in form from the printed 
form used by the "defendant, was the same, 
in legal effect, as the policy first tendered 
by the defendant and rejected by the plain- 
tiff. The defendant refused to sign the 
written policy, In the following language: 
"As we have a regular printed form, upon 
which we issue all paid ups, it would be 
neither fair nor consistent to make an ex- 
ception in your case." It appeared in evi- 
dence, that, prior to tendering the written 
policy, the plaintiff had applied to the de- 
fendant, without success, for one of their 
printed forms, stating that he desired it, to 
enable him to tender a policy for their 
signature. Upon the refusal to sign the 
■n rltten policy, the plaintiff brought this suit, 
wherein he seeks to recover, as damages 
for a breach of the agreement to issue a 
new policy for the value acquired under the 
old one, the full amount of the premiuins 
for the nine years, including that portion 
paid in cash and the part for which his 
notes are still outstanding. The question 
discussed by counsel, whether the policy 
tendered in the first instance by the defend- 
ant was a compliance with the contract con- 
tained in the original policy, does not re- 
quire to be decided on this occasion, for the 



reason, that the refusal of the defendants 
to execute the written policy subsequently 
tendered by the plaintiff for their signature, 
was, in legal effect, a refusal to deliver any 
new policy at all. It was not unreasonable 
for the defendant to prefer to sign a policy 
according to its printed form, but, when the 
plaintiff presented for execution a policy 
to which the defendant could make no other 
objection than that it was not one of its 
regular printed forms filled up, it was in- 
cumbent on the defendant, if it preferred to 
use its own blank, to fill up such a blank 
and give it to the plaintiff, in lieu of the 
written one he had sent to it for signature; 
and this the more because the plaintiff had 
applied to it for a printed blank and had 
been refused. The defendant contented it- 
self with refusing to execute the written 
policy and returned it to the plaintiff un- 
executed. This action was, in legal effect, 
a refusal to issue any new policy, and con- 
stituted . a breach of the provision above 
quoted from the old policy. 

But, the objection is taken to any recovery 
herein, because the action is brought in the 
name of the plaintiff, without joining the 
mother and sister, to whom, in case of death, 
the amount insured was to Tie paid. This 
objection appears to be fatal. It is a gen- 
eral rule, that, on a life policy in the ordi- 
nary form, where the money to become due 
upon the death of the insured is payable 
to a certain person named as beneficiary, 
the policy and money payable upon the 
death belongs, from the time of the deliveiy 
of the policy, to the person .designated to- 
receive the money, and he alone can main- 
tain an action upon the policy. Martin y, 
Franklin Ins. Co., 9 Vroom [38 N. J. Law] 
140. The present policy differs fiom the 
ordinary policy only in this— that, in case 
the insured shall liv.e to attain the age of 
40 years, the money is then to be paid to 
him. But, the mother and sister are none 
the less beneficiaries under the policy; and 
the agreement in the policy, to issue a new 
policy in place of the old one, wherein the 
mother and sister were to be beneficiaries 
as in the old one, is an agreement with 
them as well as with the person whose life 
is insui'ed. It follows, that, in any action 
to recover damages for the breach of tnat 
agreement, the mother and sister should 
be joined as parties plaintiff. If this be 
otherwise, still the plaintiff can only recover 
nominal damages. 

The plaintiff claims to recover back the 
premiums paid, upon the theory that the 
contract is rescinded. But, this conti-act 
has been in force, and acted upon by the 
parties, for nine years, during which time 
the life of the plaintiff has been insured and 
the defendant has been subject to the risk. 
It is impossible, therefore, to put the parties 
back in their original position, and there 
can be no rescission of the contract. The 
case made by the plaintiff is that of a 
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breach by the defendant of a contract part- 
ly executed; and it -was not enough to prove 
Lue breach charged. There must, also, be 
proof of the damage sustained. The case is 
■wholly bare of such proof. There is evi- 
dence of the amount paid in premiums, but 
this evidence furnishes no basis from which 
to compute the actual loss resulting from 
the failure to obtain the new policy provid- 
ed for in the contract sued on. In the ab- 
sence of any evidence from which the dam- 
age can be arrived at, the recovery must be 
limited to nominal damages. 
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Case Wo. 17,295. 

WATTS et al. v. WADDLE et al. 

[1 McLean, 200.] i 

Chrcuit Court, D. Ohio. Dee., 1833.2 

CONTKACT TO COSVEY LaND — TiME OF PeRFOUM- 

ASCE— Pending Litigation — Specific Perform- 
ANOE— Parties to Decree — Deed by Commis- 
sioner — EfP EOT. 

1. A contract to convey a certain tract of 
land so soon as a suit then pending for the title 
ghall be decided, gives to the party that agrees 
to convey all the time necessary to close the 
litigation in all the forms it may assume. 

2. Unforeseen circumstances and embarrass- 
ments may excuse the i)erformance, at the day, 
if the party act in good faith. 

3. The husbands of femes covert, where the 
title is sought through the wife, must be made 
parties, or the title decreed will be defective. 

4. And so where there is a dower interest out- 
standing, 

5. The decree of title in one state to lands 
in another state cannot operate so as to vest 
the legal title. 

[Cited in Lindley v. O'Reilly, 50 N. J. Law, 
642, 15 Atl. 382.] 

6. The court will never compel a party, un- 
der a contract for a good and operative title, to 
i*eceive one that is defeetive.- 

[Cited in Tiffin v. Shawhan, 43 Ohio St. 184, 
1 N. E. 585.] 

7- The statute which gives effect to a deed 
executed without the state, if made in pursu- 
ance of the law of the country, refers to deeds 
of the parly. 

8. A decree in Kentucky, for the conveyance 
of land in Ohio, though executed by a commis- 
sioner, under the statute, in pursuance of the 
decree can give no title. 

[Cited in Pulliam v. Pulliam, 10 Fed. 47.] 

In equity. 

Mr. Creighton and Mr. Bond, for complain- 
ants. 
Mr. Leonard, for defendants. 

McLBAJSf, Circuit Justice. The .object of 
this bill is the specific execution of a contract 

i [Reported by Hon. John McLean, Circuit 
Justice.] 
2 [Modified in 6 Pet. (31 U. S.) 389.] 



of sale of certain outlets and other land near 
the town of Chillicothe, between John Watts 
and William Lamb. Watts bound himself to 
make to Lamb a general warrantee deed by 
the 1st February, 1816, "or as soon as a final 
decree should be rendered in the circuit court 
of the United States, in a suit against Nathan- 
iel Massie and others. At the time of the 
contract Lamb, or his assignee, [WiUiam] 
Waddle, was in possession of the land. The 
suit against ^lassie, which is referred to in the 
conti'act, was brought to carry into effect a 
decree of the circuit court of the United States, 
for the district of Kentucky, and which had 
been affirmed by the supreme court, in which 
Massie was decreed to convey to Watts aU the 
land covered by a survey of O'Neal's entry. 
No. 509, although within entries Nos. 503 and 
2462, amounting to 1000 acres; and Watts was 
required to convey 1000 acres which were 
within the calls of entry 509. These convey- 
ances do not appear to have been executed or 
either of them. . In 1818 Watts " obtained a 
final decree in the circuit court of Ohio, 
against Massie for the land in controversy. 
Lamb was also a defendant in this suit. This 
decree was appealed to the supreme court, 
which affirmed the decree of the circuit court. 
It was discovered that no patent had issued to 
Massie for the land, and on application, a pat- 
ent was issued to Watts the 1st March, 1826. 
But a patent was issued to the heirs of Pow- 
ell the 4th November, 1818, on entry 503, 
which covered a part of the same land. 
Lamb assigned the contract to Waddle who. 
in 1824 brought an action against Watts, on 
the contract for damages, and at July term, 
1826, recovered a judgment for seven thousand 
seven hundred and forty-five dollars and fifty 
cents. On the 3rd July before the judgment. 
Watts tendered a deed to "Saddle for the land,^ 
which he refused to receive. Watts then filed' 
this bill which" prays for an injunction, and 
for general relief. 

It is insisted that under the circumstances, 
the court should enjoin the judgment at law, 
and compel the defendant to accept of the 
deed tendered. The delays which have oc- 
curred, it is said, are not chargeable to Watts, 
but to circumstances beyond his eonti'ol; and 
which he did not foresee and could not antici- 
pate. That he has acted in good faith and 
with reasonable diligence, in using legal means 
to obtain a title; and that he tendered a con- 
veyance under the contract as soon as he had 
the power to execute it. Fraud is not justly 
imputable to the complainant, nor does he 
seem to have been guilty of any serious laches 
in the prosecution of suits to coerce a title 
When the contract was entered into. Lamb 
knew, and indeed it was substantially stated 
in the contract, that the complainant expected 
to receive the legal title, through the final de- 
cree in the suit then pending against jVIassitt 
and others. And when it was discovered that 
the legal title was not vested in Massie, and 
that no patent had issued on the entry and 
sm'vey under which he clairaed, the complain- 
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ant obtained the patent in Ms own name. 
But a patent to Powell's heirs had been pre- 
viously issued on a different entry and survey; 
•which covered a considerable part of the land 
specified in the contract. To divest this legal 
right Watts instituted a suit against Powell's 
heirs in the circuit court of the United States, 
for the district of Kentucky; and obtained a 
final decree against them for the land. Under 
the authority of this decree and of the statute 
of Kentucky, a commissioner, appointed by 
the court, executed a conveyance, in behalf of 
PoweU's heirs, for the land, in the fall of 1826. 
And it is contended, though not satisfactorily 
proved, that after this decree Watts again ten- 
dered a deed to Waddle. Although many 
years elapsed from the date of the contract, 
to the tender of the deed, yet the delay is ac- 
counted for by the embarrassed state of the 
title; and the litigation in which Watts was 
consequently involved; and we are inclined 
to thinlc, that a sufficient excuse for the de- 
lay is found for him in these circumstances. 

But it is insisted, if the delay shall be ac- 
counted for and excused, there are essential 
defects in the title tendered. If this objection 
be well founded, it must be decisive of the 
present case. For a court of chaneeiy wiU 
not compel a party, under a contract for a 
good and operative deed, to receive one that 
is essentially defective. The objections urged 
against this title are: 1. That a suit is now 
pending in the general court of Kentucky, by 
one Henry Banks, who asserts a right to the 
warrant under which Watts claims. 2. That 
the decree against Powell's heirs is defective, 
it being against femes covert whose husbands 
are not made parties to the bill, and that tlie 
dower of the widow of Powell, who is still liv- 
ing, has never been divested. 3. That the de- 
cree against Powell's heirs does not give a 
legal title to Watts. 

The bill filed y^y Henry Banks in the general 
com't of Kentucky, in which he sets up a right 
to the warrant on which the entry claimed by 
Watts was made, and which he alleges was 
fraudulently transferred to Watts, who had 
full knowledge of his claim, appears to be still 
pending in that court. Both parties have been 
negligent in bringing the case to a heai-in^. 
The process having been served on Watts, the 
general court have jurisdiction of the case, 
and may enforce their decree in personam. 
It is difficult for this court, therefore, in an 
enquiry respecting the embarrassments on this 
title to disregard the pendency of fhis suit, or 
to say that the facts asserted in the bill, un- 
contradicted as they stand, do not cast a shade 
upon the right of Watts. 

The second objection seems also to be well 
taken. The husbands of the femes covert re- 
ferred to are not made parties in the case 
against Powell's heirs: and consequently their 
interests could not be prejudiced by the decree. 
Nor does this decree impair or in any way 
affect injuriously, any right which the widow 
of PoweU may have in the premises. 

But the third objection, that the decree of 



the court in Kentucky does not- vest in Watts 
the legal title, is conclusive. No decree of a 
court in a foreign jurisdiction, can operate as 
a conveyance of land in Ohio. The mode by 
which real estate must be transferred, either 
by act of the parties or by operation of law, 
is fixed by the laws of the respective states. 
By the statute of Ohio, a decree is made to 
operate as a conveyance; but this refers, ex- 
clusively, to her own tribunals. Under the 
decree in Kentucky, a commissioner conveyed 
in behalf of Powell's heirs; and it is insisted 
that this is tantamount to a conveyance exe- 
cuted by the heirs themselves. This may be 
the effect of the conveyance in Kentucky; and • 
if the land attempted to be conveyed, had been 
situated in that state, the deed of the commis- 
sioner would have transferred the title, as 
fully and completely as it was vested in the 
heirs. This act of the commissioner is essen- 
tially connected with the decree, and consti- 
tutes a part of it. The commissioner is ap- 
pointed by the court, and his acts, to be valid, 
must have the express sanction of the com-t. 
This statute of Kentucky can have no greater 
effect on title in another state, than the stat- 
ute of Ohio, which provides that the decree it- 
self shall operate as a conveyance. They are 
only different modes by which the same ob- 
ject is attained; and their operation, as it re- 
gards titie, is limited to the jurisdiction in 
wliich the power is exercised. The statute of 
Ohio, which makes a deed executed according 
to the laws of the state in which it is made, 
good and effectual to convey land in this state, 
refers exclusively to conveyances executed by 
the party. It can have no application, as con- 
tended, to a deed executed by a commissioner 
under a decree, as in this case. 

These defects in the deed tendered are so ' 
radical, as to render it as a legal conveyance, 
inoperative. And on this ground the bill of 
the complainants must be dismissed with 
costs. 

This decree was aflfirmed, as to the specific 
execution of the contract, on" an appeal to the 
supreme court; but that court considered that 
the representatives of the complainant, Watts, 
having deceased, were entitled to certain rents 
and profits under the general prayer for relief, 
although this claim was not asserted in the cir- 
cnit court; and the decree was so far opened as 
to admit a compensation for the rents and prof- 
its. 6 Pet. [31 U. S.] 389. 
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WATTSON et al. v. MARKS et al. 
12 Am. Law Reg. 157; 5 Pa. Law X Rep. 254.] 

District Court, E. D". Pennsylvania. 1854. 
OwiTEKS OP Vessel— Limitation op Liability — 

CONTBAOT OF AFFREIGHT.MENT — DESTRUCTION 

OP Vessel — Payment of Insukance. 

1, The 2d section of the act of congress of 
March 3, 1851 [9 Stat. 63o], "To limit the ha- 
bility of ship-owners, &c.," does not make lie 
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absence of the "note in writing," required by the 
Ptatute, a discharge of the ship-owner's liability 
on a contract of affreightment, where the true 
character and value of the enumerated articles 
have been fairly and clearly set down in the 
bill of lading, whether before or after the actual 
shipment; nor, it seems, where such character 
and value were in fact unknown to the parties. 

2. Under the 3d section of this act, the i)er- 
sonal liability of the ship-owners on a contract 
of affreightment ceases upon a total destruction 
of the vessel and loss of freight, before the com- 
pletion of her voyage, though the actual dam- 
age to or loss of the goods to be carried, as in 
the case of theft, has taken place prior to the 
time of the destruction of the vessel. 

[Cited in Norwich & N. Y. Transp. Co. v. 

Wright, 13 Wall. (80 U. S.) 127.] 
[Disapproved in Walker v. Boston & H. Ins. 

Co., 14 Gray, 305.] 

3. The limitation of liability of the ship-owner, 
by this section, is not afEected by the fact that 
the vessel has been insured, and the insurance 
has been' paid or become payable. 

[This was a libel by Thomas Wattson & 
Sons against James Marks and others iipon 
a contract of affreightment.] 

Geo. M. Wharton, for libellants. 
Mr. Wain and St. G. T. Campbell, for re- 
spondents. 

EIANE, District Judge. The respondents 
were owners, and Marks one of their num- 
ber, was master of the steamship Union, 
which was engaged in June, 1851, in the 
business of transporting merchandise and 
passengers between California and the Isth- 
mus. While she was so engaged, one. J. B. 
Thomas shipped on board of her a quantity 
of gold-dust, belonging to the libellants, tak- 
ing a bill of lading in the following words; 



faithfulness and malversation of the de- 
fendants, their officers, servants and agents, 
and not by reason of any of the causes or 
acts mentioned as exceptions in the bill of 
lading." It is admitted that, in ordinary 
cases, when the contract of shipment arid, 
the delivery by the shipper have been prov- 
ed, the burden is east on the respondents 
of excusing the non-delivery at the port of 
destination, and that he must do this by 
proof that shall refer the loss to some one 
or more of the excepted risks. But it is 
said, that in this case, the contract was not 
defined, and ascertained according to the- 
provisions of the act of congress of the 3d 
of March, 1851, and that the terms of that 
act forbid the libellants recovering in this- 
proceeding, without regard to the asserted 
merits of their claim. The act referred to 
is the act "to limit the liability of ship-own- 
ers, &e." (Chapter 43 of 31st Cong., 2d Sess. 
[9 Stat. 635]), the second section of -which 
reads thus: "And be it further enacted,. 
tliat if any shipper of gold, gold-dust, &e.,^ 
shall lade the same on board a vessel, with- 
out at the time of such lading^ giving to the 
master, agent, or owners of the vessel, a 
note in writing of the true character and 
value thereof, and have the same entered on 
the bill of lading therefor, the master or 
owners shall not be liable, as carriers thei-e- 
of, in any form or manner." 

Upon the phraseology of this section it is 
agreed, that a carrier is not bound by the 
terms of his bill of lading to a shipper of 
gold-dust, unless it be shown that the ship- 
per, at the time of lading, gave the note in 



PACIFIC STEAMSHIP "UNION." 



Msirks and 
Numbers, or 


Gro.'is 

AVfiiKht. 

Avoirdupois 


Said to 
contain 


Address. 


lb. 


oz. 


dwt 


Thos. \Vatt.<!on 
& Sons, Phil- 
adelphia. 


30 


2 


00 


875 

ounces 

of gold 

dust. 



Value. 



Freight throagh to New 

Tork, 2 per cent., - §121 27 
Primage, 5 per cent., - 6 OS 



C,003 47 



§127 33 

Eec'd Payment, 

J. W. Kaymond, Agent. 

Per p.. Ovington. 



Shipped in good order and well conditioned, by J. B. Thomas, on 
board rhe Pacific Steamship "Union," whereol James Marks is com- 
mander, now lying off the port of San Francisco, and bonnd for 
Panama.— one package— packages weighing, gross, thirty pounds 
two ounces, and eaid to contain three hundred and eeveuty-flvo 
ounces of gold-dust, equivalent to sis thousand and sixty-three dol- 
lars and forty- seven cents, but actual contents unknown, and being- 
marked and nnmbered as per margin, to be corried and conveyed 
upon said" steamer (with leave to tranship to any other steamers, 
and to touch at port or ports ) unto the port of Panama, from 
thence to bo transported by Zachrisson, Nelson & Co., shipper's- 
agents, across the Isthmus of Panama to the Port of Ohagres, and 
from thence {with like leave to touch and tranship,) by steamer or 
steamers unto the Port of New York, and there In like good order 
and condition, the acts of God, enemies, pirates, robbers, thieves, 
fire, accident to and from machinery, boilers and steam, and the- 
dangers of the seas, roads and rivers, of what nature and kind so- 
ever, excepted,) to be delivered unto Thomas AVattson & Sons, of 
Philadelphia, or his or t'leir assigns, he or they paying freight for 
the same, two per cent., with fire per cent, primage. 

The transit on the Isthmus being at the shipper's risk, except for 
negligence. 

In witness whereof, the commander or purser of said Steamer hath 
signed five bills of lading, all of this tenor and da-te, one whereof be- 
ing accomplished, the others are to stand void. 

Dated in San Francisco this thirtieth day of June, 18.51. 

James Marks, 
Commander of the Steamship "Union.'* 



On the fifth of July following, the Union 
while pursuing the voyage mentioned in the 
bill of lading, was wi-ecked on the coast of 
California; and at some time, either short- 
ly before or after she struck, the package 
of gold-dust belonging to the libellants, was 
broken open, and its contents made -way' 
with by some person or persons unknown. 
The libel charges that this loss occurred in 
consequence of the "negligence, fraud, un- 



wi-iting, which the section speaks of. The 
position is a broad one, and in my judgment 
as dangerous as it is broad. It asserts a 
general proposition, that there can be no 
recovery against a carrier, where the condi- 
tions of the section have not been complied 
-with; that the words of the act shall be 
taken literally, and that without any ques- 
tion of merits, however clear may be the 
Ijreach of the carrier's contract, there can 
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be no recourse against him "in any form 
or manner," unless the shippers have given 
him the note in \7riting, at the time of the 
lading. It thus assumes that the statute 
may be legitimately interpreted, so as to 
shield, if not sanction fraud; for nothing, 
surely, can be more unconscientious, than 
that a carrier, obtaining the possession of a 
shipper's goods, under an engagement made 
with full and exact knowledge of its terms 
and import as -well as object, and receiving 
in advance the consideration for vt^hich he 
stipulated, shall relieve himself from ac- 
countability, for loss, destruction or embez- 
zlement of the goods, by an appeal to the 
words of the statute. It goes further than 
this, in its application to the present case. 
It holds for nothing, the defendant's admis- 
sion upon our record of the terms of their 
contract, (see article 3 of answers,) and 
their acknowledgment that the contract was 
fully executed by the other party, that the 
freight was paid and accepted, and that the 
goods were delivered by the shipper and re- 
ceived x>n board by the cai-rier, in accord- 
ance with the terms of the bill of lading: 
either of which the acknowledgment of rec- 
ord, or the full performance on one side of 
a well defined contract, would take a case 
out of the statute of frauds, according to 
the sternest interpretation of that statute. 

It was rightfully conceded on the argu- 
ment, that with reference to this question, 
it is unimportant whether the contents were 
unknown to the carrier or not, nor whether 
they were truly represented by the shipper. 
They would have been equally unknown to 
tlie carrier, whether the note was given in 
writing or by parol; and lie might, in either 
ease, have called for proof that the repre- 
sentation was true. The note contemplat- 
ed by the statute, would have been nothing 
moi-e than the shipper's assertion in writing 
to the carrier, of the same facts, which the 
can-ier, in this ease, has admitted to be true, 
by his wi'iting in the margin of the bill; 
namely, that the package he had received 
for carriage, was said hy the shipper to con- 
tain a certain quantity of gold-dust. The 
question Is not of integrity of representa- 
tion by the shipper, or of his fidelity in the 
performance of all his engagements towards 
the carrier, but whether admitting the ship- 
per to haVe framed and performed his con- 
tract in all good faith, he can call on the 
carrier to show that he also has performed 
his contract, or why he has not. In other 
cases that are supposeable, the extravagance 
of the interpretation which the defendants 
contend for, would be still more evident 
Suppose the "true character and value" to 
be unknown to both parties, as was the fact 
with many of the earlier shipments from 
California, and not notified in writing, be- 
cause unknown; or suppose the note in writ- 
ing, to be given not "at the time of lading," 
but before or afterwards; would it be right 
to hold the contract of lading ineffective 
29FED.CAS.— 29 



against the carrier, because the statnite had 
not been, or could not be literally complied 
with? Such cannot be the true reading of 
the act of congress. It was made to "limit 
the liability of shipowners," not to destroy 
it. Its object was to enforce fair dealing, 
to let both parties know what they were 
contracting about, what one was to carry, 
and what the other ought rightfully to pay. 
If this object is effected by the concurrent 
acts of the parties, it seems to me that the 
statute is satisfied. If the shipper took cai-e 
that the "true chai'acter and value," or 
what he and the carrier believed to be the 
true character and value, was fairly and 
clearly set down on the bill of lading, and 
there has been from the first no misappre- 
hension of fact on either side, I cannot think 
it important to inquire whether the entry 
on the bill was preceded by a written note, 
or whether the entry was in fact made at or 
before or after the time of lading. I shall 
therefore hold, until I am otherwise instruct- 
ed, that where the contract of carriage has 
been clearly defined in all its particulars by 
the parties themselves, and there is no impu- 
tation of either fraud or mistake against 
the shipper, but he has fully executed his 
side of the contract, the other party shall 
not relieve himself from its performance, 
by alleging that there has been a want of 
literal conformity to the provisions of this 
section. In other words, I will hold the 
carrier estopped from denying the liability 
which he has expressed in his bill of lading, 
if I find in that instrument a substantial^ 
but clear recognition of all the facts which 
the statute required him to be apprised of. 
I give the act of congi*ess this interpretation 
the more willingly, because I cannot believe 
it was intended to destroy the commercial 
value of the bill of lading, in the large class 
of transactions to which the siiction applies, 
and to reverse the long established policy of 
the law, by requiring parol proof as the con- 
dition of validating a written contract. For 
if it be true, that the note in writing must 
have preceded the entry on the bill; if it 
must have been given by the shipper, and 
to the shipowner or his agent; if it must 
have expressed the true character and value, 
then the shipper before he can lawfully re- 
claim his goods, or recover damages for the 
spoliation of them, must be prepared with 
proofs, in pais, of all those facts. The bill 
of lading ceases to be negotiable— its lan- 
guage no longer declares its import. 

I might limit the interpretation of this sec- 
tion witliout, perhaps, changing its operation 
on the present ease, by a reference to some 
of the words of the act, which were not 
remarked on, otherwise than incidentally, in 
the argument. The negation of liability on 
the part of the shipowners is, after all, not 
absolute: the section speaks only of a lia- 
bility "as carriers," leaving the liability un- 
der less special contract of bailment un- 
changed. But I prefer giving a distinct ex- 
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pression to the opinions I have formed up- 
on the general phraseology of the act. I 
hold, that on this bill of lading, the ship- 
owners are liable, even as carriers. But I 
apprehend, that in the case before me, this 
liability is a barren one. The 3d and 4th 
sections of the act of congress restrict the 
owner's liability to "the amount or value 
of the interest in the vessel and the freight 
then pending." It is conceded that the 
steamship Union was totally lost by the 
disaster which has given rise 'to this suit; 
but it is said, that the spoliation of the gold- 
dust preceded the loss of the ship, and that 
the measure of the defendant's liability 
therefore, is her value before the wrecli took 
place. I do not think the evidence sustains 
tlie assertion. We do not know exactly the 
time at which the gold-dust was stolen. It 
had, beyond all doubt, been removed from 
the locker, in which it was stored on board, 
before the captain left the vessel after the 
wreck. The purser tells us, he passed out 
all that the locker contained. The bos was 
not missed, however, until the rest of the 
treasure had been carried ashore, and it was 
not until twenty-four hours afterwards that it 
was found broken open, and on board. To 
my mind, it is reasonably clear, that the box 
was purloined on its way from the locker 
to the boat, and was then secreted on board 
until the next day presented an opportunity 
for opening it. It could hardly have been 
stolen before the confusion of the wreck. It 
was accessible till then, only to two persons, 
the captain and the stewardess, either of 
whom, if disposed to rob, might have taken 
h-alf a million as easily as a thousand dol- 
lars worth, and who would either have kept 
their plunder in its original package-form, to 
make its removal and secretion easier, or else 
have thrown the box, which was the badge 
■of ownership, overboard. All the circumstan- 
■ces favor the idea, that the loss would not 
have taken place if the ship had not gone 
-ashore, and they refer it, I think, with every 
aspect of probability to the rapacity of third 
persons, stimulated and screened from detec- 
-tion by the general alarm. 

But whether the robbery preceded or fol- 
lowed the moment of wreck, or was con- 
temporaneous with it, is, in my judgment, 
of no importance. We may, perhaps, gather 
the meaning of om' statute on this branch 
of the question, from the general maritime 
law. Whatever may have been the law of 
the continent in times very long gone by, 
when the magister, and the exereisor, and 
the navientarius, and the dominus navis, 
were sometimes one and sometimes distinct, 
and when the liabilities of ownership were 
more or less dependent on the capacity which 
one or the other of these titles implied, it is 
certain that since the ordinance of 16S1, and 
even long before, the owners have been lia- 
ble for the captain's acts to the extent of 
their interest in the ship and freight, but no 
further. The exceptions to the universality 



of this limitation, were of English parentage, 
and referred themselves directly to the policy 
of the old common law of that island. The 
wiser rule of the continent was adopted for 
Great Britain, in the 7th year of George 2d, 
some half a century after the ordinance of 
the French king had defined the commercial 
usage of the rest of the world. (Judge Wash- 
ington, in The Seneca.) From the English 
statute, or rather through it, the provisions 
which are found in our act of congress, have 
been derived at second or third hands. 

It has been a subject of discussion among 
some of the French commentators, whether 
the subsequent loss of the vessel, or its sur- 
render by the owners, released them from 
the legitimately made contracts of the cap- 
tain. See Valin, lib. 2, tit. 8, art. 2; Emeri- 
gon, Contr. Gr. c. 4, § 11; Poth. Obi. 4511; 1 
Boul. P. Dr. Com. 270, &c. But I am not 
aware that such a question has ever arisen, 
where the claim to charge the owners was 
founded on the master's delict or want of 
skill. At least it may be regarded as settled 
now, that the owner's liability for the delicts 
and quasi-delicts of the master, ceases upon 
a surrender of the vessel with her freight, 
and does not survive her destruction. See 
the authors above cited, and 1 Pard. Droit. 
Gommer. pt 4, tit. 2, c. 3, § 2. The only opin- 
ion I have met with, seemingly at variance 
with this, may be derived from the language 
of Judge Story, in Pope v. Nickerson [Case 
No. 11,274]. "Suppose," he says, when speak- 
ing of the limited liability of the shipowner, 
"suppose after the right of action has at- 
tached, the ship perishes: that will not af- 
fect the right of recovery of the shipper in a 
case of tort, and a fortiori, "it will not in a 
case of contract, made by the master, by 
and under the authority of the owners." 
This doctrine is fully sustained by the cases 
of Dobree v. Schroder, 6 Sim. 291, 2 Myln. 
& 0. 489, and Wilson v. Dickson, 2 Barn. & 
Aid. 2. It might be suflacient to remark, that 
the learned judge was commenting on a. stat- 
ute of Massachusetts, which differed mate- 
rially from the general law maritime, and 
from our act of congress, in that it seeems 
to have made no provision for a surrender of 
the ship and freight, and thus, as the judge 
says, left the remedy to be strictly in per- 
sonam; and that, besides this, the position 
assumed by him was not necessary, nor per- 
haps even directly involved in the case he 
w^as considering. But I have not found in 
the cases he refers to, a clear affirmation of 
the principle for which he involves them, if 
that principle is to be extended in its appli- 
cation to the case before me. Dobree v. 
Schroder turned upon the question whether, 
where the vessel had made freight oncp or 
more after the delict, and had been deterio- 
rated by ordinary wear, her value was to be 
ascertained at the time of suit brought, or 
at the time when the right of action accrued; 
and the case of Wilson v. Dickson was one 
of collision, in which the defendant's vessel 
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survived the delict, and was not lost till 
some time after the right of action had ac- 
crued. The first was not a case of total loss: 
the second, being one of tort and in per- 
sonam, the right of action attached instanter, 
and could not he varied by subsequent cir- 
cumstances. iSIot so, the liability of a car- 
rier, for goods lost or purloined. He may 
find them again before the voyage ends, or 
reclaim them from the thief in time to make 
delivery in conformity to the terms of his 
bill of lading. There is no liability, in his 
case, if the shipper gets his goods according 
to the contract of carriage; nor can the ship- 
per complain of accident or wreck, though 
the goods are transhipped in consequence, if 
they come to him in time and in good order. 
The right of action against the carrier there- 
fore, unlike. that which grows out »of a col- 
lision, does not accrue till the end of the 
voyage, or the lapse of a reasonable time for 
the delivery of the cargo. 

It Is impossible, however, to give effect to 
the 4th section of the act of congress, unless 
we suppose that, in eases of affreightment 
at least, the measure of his ability is the 
value of the vessel and freight at the time 
of suit brought. That section provides, that 
where the whole value of the vessel and her 
freight for the voyage shall not be sufficient 
to make compensation for the losses which 
the shippers have sustained by the embezzle- 
ment, loss, or destruction of their goods, the 
owner of the vessel may take appropriate 
proceedings in any court for the purpose of 
apportioning the amount of his liability 
among the parties entitled; and that upon 
the transfer of his interest, in the vessel and 
freight, to a trustee named by the coiurt, all 
claims and proceedings against the owner 
shall cease. How can this "transfer of his 
interest" pass more than he has at the time? 
Yet, upon such a present transfer, all claims 
and proceedings against the owner are to 
cease;— "claims and proceedings to cease" — 
implying, clearly, that such proceedings 
against him may be actually pending at the 
time of the transfer. The terms of this sec- 
tion may be said to be inapplicable to the 
case of a total loss, where there remains 
nothing to transfer; but as both sections re- 
late to the same liability, the 4th giving ef- 
fect to that which was declared by the 3d, 
the import of the 3d section becomes alto- 
gether clear, namely, that the owner shall 
not be personally liable, where he has no 
longer any interest in the ship or her freight 
It never could be the purpose of congress, 
that he who has lost a part of his invest- 
ment, should be relieved from his liabilities, 
while his equally Innocent neighbor remains 
bound, because he has lost all. 

The policy of our own law is happily ex- 
plained by Emerigon in his remarks on the 
corresponding law of France. "The owner's 
liability," he says, "for the captain's acts, 
is rather a liability in rem than in personam 
(nulle que personelle.) "While the voyage is 



in progress, the captain may take up moneys 
on bottomry, or pledge the apparel of the 
ship, or even sell his cargo. But this is all. 
His legal authority does not go beyond the 
limits of the ship under his command, the 
ship confided to his administration. He can- 
not involve the general estate of his owners, 
unless they have specially authorized him 
to do so. In the absence of special authority, 
there is no personal recourse against the 
owners, unless they dect to retain their in- 
terest in the ship; if the ship perishes, or 
they release their interest in it, they cease 
to be answerable." Bmer. Oontr. a la Gr. 
c. 4, § 11. "And such," says Boulay-Paty, 
"was the maritime law of the Middle Ages; 
•as appears by the Oonsulado, c. 33 and 236, 
Cleirac, Rivieres, art. 15, Kurricke, Stat, of 
Hamburg, Grotius, and numerous other au- 
thors on this title of the law." "And this 
too," he says, "is the more equitable, inas- 
much as the owner is at such a distance from 
his captain, as to make it impossible to over- 
look him or even communicate with him. 
The exposure of the owner's ship and freight 
to loss, not to speak of the goods he may, 
himself, have put on board, is quite interest 
enough to ensure his selection of a reliable 
captain.'' 1 Dr. Cora. Mar. 269. He expands 
the same idea ^ome pages further on. After 
reasserting that the captain's acts and de- 
licts cannot involve his owners beyond the 
- ship and freight, and that they may absolve 
themselves altogether, by surrendering these 
interests, he says (page 286): "The owners 
entrust to the captain's administi-ation only 
a certain value, that of their ship. To au- 
thorize the captain to make them debtors be- 
yond this value, would be to place the for- 
tune of the owners at the mercy of an agent 
purely special. The ownership of vessels 
would be altogether too hazardous, if such a 
power as this were vested in the captain, 
often a captain not even chosen by the own- 
ers; for we know that in the course of a voy- 
age, and in certain cases, the captain, may 
delegate his powers to another, or an un- 
known person may be appointed by the mag- 
istrate to replace the one who was commis- 
sioned by the owners." Recognizing, then, 
the liability of the owners upon a contract of 
carriage like this, I am of opinion, also, that 
such liability is at an end, upon the total 
destruction of the vessel and loss of freight 
before the completion of the voyage. Nor is 
there any thing, as it strikes me, in the cir- 
cumstance that the vessel was insured, and 
that a loss has been paid on her, or is still 
payable. The limit of the liability, the sub- 
ject matter of the surrender in discharge of 
it, was the "value and amount of the own- 
er's interest." If the vessel has ceased to ex- 
ist, if the wreck was complete, and there is 
no longer property in her or in her remains 
for any one, the owner's interest is gone. 
He has nothing to surrender. There is not a 
word in the act about the insurance moneys, 
which he has received or might claim. These 
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are not his interest In the vessel. The policy 
of insurance is a distinct independent sub- 
ject of property. No equity attaches upon the 
proceeds of it in favor of third persons, unless 
there he some contract, agreement, or trust, 
to that effect Ellis, Ins. 81. The alignment 
of a ship passes no interest in an outstand- 
ing policy. The fire insurance policy on a 
house is a merely personal contract, and. it 
passes even in equity to the executor, not 
the heir. Mildmay v. Holgham, 3 Ves. 472, 
A mortgagee has no claim upon its proceeds. 
Vernon v. Smith, 5 Bam. & Aid. 1. And as 
the marine policy is a merely personal con- 
tract between the insurer and the assured, 
so the rights of action, which flow from it in 
case of loss, are strictly personal also. It iS' 
not, it never was an interest in the thing in- 
sured. In a case of total loss, the rights of 
the assured to recover by force of it, spring 
up and have their being only from the mo- 
ment when his interest in the thing expired. 
But if even the vessel had continued to exist 
in specie, the total loss being constructive only, 
and made so by abandonment to the under- 
writers, the law, as it seems to me, would be 
the same. The underwriters could take no 
more under an abandonment and cession than 
the assured had at the time of loss. The ship, 
in their hands, would be liable stiU, and pri- 
marily, for wages, for salvage, also, for mari- 
time loans, for repairs and supplies furnished 
abroad, and on hypothecations, implied by the 
contract of affreightment. The surrender or 
transfer, contemplated by the act of congress, 
affects the underwriters no more than did the 
implied hypothecation, out of which it gi-ows, 
and for which it can hardly be said to be sub- 
stituted. Such a transfer is merely the formal- 
ization of a trust existing before, a trust now 
to be administered by the court, instead of the 
shipowner, an act of law, or imder legal sanc- 
tion, which passes the legal title out of the 
owner, but leaves the creditors of the vessel 
in the same plight against her as before. The 
abandonment is of the residuary interest of 
the shipowner, of the surplus, if there be any, 
after payment of all the charges on'th^ ship 
and freight. Such is the conclusion of Boulay- 
Paty, after a well-reasoned train of remarks 
on the same question, under the Code Civile, 
1 Dr. Com. Mer. 293. He begins by m'ai-king 
the distinction between the nature and effects 
of an abandonment to insurers, (delaissement,) 
and those of a surrender (abandon) by the 
shipowner to the use of the shippers: "By 
the abandonment," he says, "the ownership of 
the thing insured passes to the underwriters, 
who share it among them pro rata, whether 
there be loss or profit in the result. The sur- 
render, on the other hand, has a different ef- 
fect. It is simply a declaration by the owner 
of the ship, that he no longer asseits any con- 
trol over the property, but passes it to the 
shipper, that he may seek payment from it^ 
and not from the owner personally. But, dif- 
fering in this from the underwriters, the ship- 
per has not become an owner. He can only 



pay himself his debt; he cannot derive a profit 
from the surrender. In a word, there is the 
same difference between them as between an 
owner and a creditor having a privilegium or 
hypothecation. The surrender is a renuncia- 
tion of ownership of the vessel, having for its 
only object the relief of the owner from the 
debts which encumber the thing, not a trans- 
mission of the ownership to others. It is of 
the same sort with the act of an heir, when he 
renounces the inheritance to avoid paying the 
encumbrances upon it; or the purchaser of 
mortgaged premises, who gives them up rather 
than stand liable to the mortgagee; or the 
debtor, who makes a cession as a banlanipt. 
The abandonment to the insurers is very dif- 
ferent from this. It is an absolute turning 
over of the thing, for which they are to pay 
the price; which makes them owners of the 
thing, and subjects them to all the charges of 
ownership, unless they prefer surrendering it 
in their turn. This distinction meets aU the 
objections that can be made. They axe all re- 
solved by the different natiu-es of the abandon- 
ment and the surrender; the former of which 
makes an owner, the latter only a creditor of 
the thing. By the abandonment to the insur- 
ers, as they become owners under it, they 
stand charged with the debts which encum- 
bered the thing before, and which still adhere 
to it; while the surrender to creditors has no 
"other effect than a deelai-ation that the former 
owner of the thing asserts no right over it any 
longer, and that the creditors must seek it, 
in whose hands soever it may be, to get pay- 
ment from it. It follows that the shipowner 
may, by such a surrender, turn over the shipper 
against the insurers, who have become, by the 
abandonment, owners of ship and freight, and 
thus make abandonment and surrender both. 
The abandonment will not on that account be 
partial; for the shipowner, though bound to 
convey the entire thing, to wit, the ship with 
its freight, is not on that account bound to 
clear it of the debts with which the acts of the 
captain have encumbered it during his admin- 
istration. Such debts are a natural charge 
upon the thing, diminishing its value, but not 
hindering its integral transfer, subject to the 
charge." Returning again, after some para- 
gi'aphs, to the same subject, he says, (page 
297:) "The product of the insurance is the con- 
sideration (prix) of the premium which the 
shipowner has paid to insure her. This pre- 
mium is not pledged (affectge H garantie) for 
the obligations of the captain: the law pledges 
only the ship and freight; consequently the 
shippers have no right upon the insm-ance 
moneys. They do not in general represent the 
ship, but become, when the ship is lost, the 
basis of a direct personal action in favor of 
the assured." 

I have found a single line in Pardessus, 
which does not consist with this doctrine of 
Boulay-Paty. It forms part of the section I 
have quoted before. Referring to the surren- 
der by a shipowner, which relieves him from 
personal liability, he says: 'It follows, that if 
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the sMp Ms been insured, the owner should 
surrender his rights against the underwi-iters." 
He does not expand the position "beyond the 
words I have quoted, and does not sustain it 
either by argument or authority. The reason- 
ing of Boiilay-Paty, who wrote afterwards, 
seems to me unanswerable; and it is borne 
out by the established policy of commercial 
institutions. It would discourage insurances, 
were we to deny to the shipowner the benefit 
of the contract for which he has paid his pre- 
mium. It would discriminate to the disad- 
vantage of the small capitalist, who must in- 
sure with third persons, in favor of the mil- 
lionaire, whose extended means allow him to 
stand his own underwriter, and who, not re- 
ceiving the amount of loss from thh-d persons, 
would not be called on to pay it over to the 
shipper; or to the disadvantage of the pru- 
dent, in favor of the recldess. What matters 
It to the shipper, whether the ship was Insured 
by the owner himself or by a third party? 
What right can he claim in the one ease more 
than in the other? He did not in either case 
contribute towards the premium of insurance; 
It added nothing to the freight he engaged to 
pay; he never stipulated that the ship should 
be insured at all, nor inquired whether it was 
so. He gave credit, when he shipped, to the 
vessel; she became hypothecated to him as 
she stood; the owner's liability was measm*ed 
by her value. What has he to do with the oth- 
er contracts of the owner, whether made after- 
wards or before? What right has he to ex- 
pect that the fruits of them shaU be super- 
added to the only security for which he bar- 
gained? Besides, the liypothecation between 
ship and cargo is reciprocal. Each is bound 
to the other; and both, I suppose, should be 
bound alilce, and with the same incidents. If 
the owner's policy on the ship is to eniure to 
the indemnity of the shipper of cargo, must 
not the shipper's insurance on his goods be 
pledged for the payment of freight, and be 
taxed accordingly, where the freight has been 
otherwise lost by a peril of the seas? But it 
Is unnecessary to follow out this train of re- 
mark. If it were never so desurable to tiurn 
over the policy on the ship to the profit or in- 
demnity of the shipper of cargo, and if it were 
not of all things tlje easiest to cover up the 
fact that such an insurance was in existence, 
a simple restriction of the assignable quality 
of the instrument, such as we find in oiu* poli- 
cies against fire, would make the effort futile. 
A single line of memorandum would do the 
business. I cannot hold, therefore, the amount 
whatever it may be, that has^ been paid or that 
may be payable by the insurers, as a part of 
the defendants' interest in the ship and her 
freight. The result is, that there can be no 
recovery against the owners as such. 

As to the individual liability of Captain 
Marl^. I have only to, say, that it Is not a 
question on those pleadings. As the master 
of the ship, however ably and faithfully he 
may have borne himself in circumstances of 
singular embarrassment and diflS^culty, I am 



not prepared to affirm that, as a carrier, he 
has brought himself within the exceptions of 
his biU of lading. But the only issue I am 
called on to decide Is between the shippers and 
the owners as such. My decree ^uust be for 
the defendants. 
Decree for defendants, with costs. 
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The WAVE. 
[Blatchf. & H. 235; i 7 N. Y. Leg. Obs. 97.] 
District Court, S. D. New York. April, 1831.* 

COUKTS OF ADSriRALTT— JUKISDICTION — ^TlDE WA- 
TERS WITHIN State — Salvage by Pilot. 

1. Courts of admiralty in the United States 
have jurisdiction over claims for salvage upon 
waters within the ebb and flow of the tide, 
though within the body of a state. 

[Cited in A Raft of Spars, Case No. 11,529.] 

2. A pilot is under no legal obligation to take 
charge of a vessel in distress, imless. her con- 
dition be such as to require pilotage services. 

3. Courts of admiralty have jurisdiction of 
suits for pilotage. 

4. If a pilot goes beyond the duty imposed 
upon him by law, and renders meritorious 
services to a vessel in distress, he becomes a 
salvor, and may sue in admiralty for salvage, 
though the service be performed upon pilotage 
ground. 

[Cited in Flanders v. Tripp, Case No. 4,854; 
The James P. Donaldson, 19 Fed. 272.] 

In admiralty. This was a libel for salv- 
age, filed by the owners and crew of -the 
pilot-boat Gazette, against the schooner 
Wave. The facts were these: The Wave 
left hei^ moorings at the wharf in New- 
York on the 2d of February, 1831, with In- 
tent to go to sea. A pilot, (one of the libel- 
lants,) had been on board of her after she 
was ready for sea; but, as she was locked 
in by ice, and there appeared to be no 
chance of her getting out soon, he left her, 
with an understanding that he would return 
when he was wanted. ' A signal was after- 
wards hoisted by the Wave for a pilot, but, 
a sudden opening of the ice around her 
occurring, she put out without waiting for a 
pilot, keeping the signal up. The signal 
was soon hauled down, the master thinking 
his mate a competent pilot in the harbor. 
Near Bedlow's Island, a pilot-boat was spo- 
ken coming up, and an inquiry was made, 
from on board the Wave, about the ice be- 
low. No pilot was asked for. In the lower 
bay, the Wave was found to have sprung a 
leak, and to be making water rapidly. The 
master ordered a signal for a pilot to be 
made. Immediately afterwards it was run 
down, and a signal of distress was hoisted. 
Guns were also fired. The schooner was 
then brought to anchor in three and a half 
fathoms of water, about a mile from Sandy 
Hook beach. She was fast filling. The 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 

2 [Reversed in Case No. 17,300.] 
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crew -were exhausted by their exertions, two 
of them were spitting" blood, and, in despair 
of being able to keep the schooner afloat 
much longer, they had brought their baggage 
on deck, and loosened the boat, with a view 
of making their escape. The pilot-boat of 
the libellants, when the signal of distress 
was first observed, was outside the Hook, 
from three to five miles from the Wave. 
She immediately made efforts to reach the 
Wave, but, the tide being ebb, and the wind 
being strong ahead, she could not reach 
her under about an hour and a half. When 
within hail, the inquiry was made from the 
pilot-boat, as to what was wanted. The 
master of the Wave said, that his vessel 
was sinking, and he wanted assistance. 
Hyer, one of the libellants, boarded her, and, 
ascertaining her situation, sent back his 
small boat for more men, and soon after or- 
dered the pilot-boat to be brought alongside 
of her. Hyer was a branch pilot. He had 
on board the Gazette, with him, two deputy 
pilots, three apprentices and a cook. When 
he went on board the schooner, the master 
surrendered possession of her to him. The 
testimony as to the expressions used was 
not clear or entirely consistent. Some of 
the witnesses understood that the schooner 
was delivered up to him absolutely, and 
others that she was surrendered to him as 
pilot. 

[We can probably arrive at a more satis- 
factory understanding of what was contem- 
plated at the time by adverting to what 
was actually done on both sides than by 
weighing the recollection of different wit- 
nesses against each other, for the purpose of 
fixing upon the exact language used be- 
tween the parties. Besides, a mere repeti- 
tion of the words spoken by no means in- 
variably communicates the acceptation of 
those using or hearing them at the time; 
and we should repose still less confidence in 
an attempt to state the precise expressions 
used at a moment of great agitation and 
excitement.] s 

The facts, however, were, that Hyer im- 
mediately assumed the entire command on 
board the schooner. He ordered her hatch- 
es to be broken open, shifted the cargo aft 
to raise her bows, placed a strong relief at 
the pumps, sent hands forward in a small 
boat to check the leak by securing a tar- 
paulin and a board over it, unloaded part 
of the cargo of the Wave, and loaded the 
pilot-boat with it, and, when the schooner 
was so. far lightened and freed from water 
as to be navigable, towed the Wave, by the 
Gazette to Prince's Bay, where she was 
anchored and repaired. She was afterwards 
taken to New-York by his orders exclusively, 
and it appeared that in taking her to 
Prince's Bay, and during the time she was 
anchored there, and in bringing her after- 
wards to New-York, her master did not ex- 

3 [From 7 N. T. Lreg. Obs. 97.] 



ercise any authority or claim any command. 
After the Wave was taken to New-York, 
upon a refusal by her owners to make such 
compensation for their services as the libel- 
lants demanded, they brought the present 
action. The other facts necessary to the 
understanding of the case are contained in 
the opinion of the court. 

Aaron Burr, for libellants. 
Kobert Sedgwick, for claimant. 

BETTS, District Judge. The first objection 
to the recovery of the libellants rests upon the 
proposition, that the courts of admiralty of the 
United States cannot take jurisdiction over civil 
causes of a maritime character arising within 
the territorial hmits of a state. It wiU be unhn- 
portant, in considering this proposition, to in- 
quire whether the eau-se of action in this case 
arose within the limits of this state, or those of 
New-Jersey; for, if the objection is valid, it 
excludes the jurisdiction of this court in either 
event. Assvmiing that the services rendered by 
the hbellants would, if rendered on the high 
seas, have entitled them to salvage, the point 
is narrowed to the single inquiry, whether the 
jurisdiction of the comt over a subject matter 
properly belonging to it, is destroyed because 
the cause of action arose upon waters within 
the boundaries of a state. The question is one 
of great magnitude; for, if the doctrine of the 
claimant's counsel is correct, courts of ad- 
miralty have no jurisdiction within the bays, 
harbors and inlets with which our vast range of 
coast is indented, other than what is expressly 
given by statute in revenue and criminal cases, 
and all civil causes of a maritime character, 
which have then: origin in those places, fall 
exclusively under the jurisdiction of the states 
within whose territorial limits those waters 
flow. 

The argument is founded upon general prin- 
ciples alone. No decision of any state court, 
claiming such jurisdiction, is referred to, nor 
am I aware of any decision of any court in this 
coimtiy which supports the doctrine. There is, 
unquestionably, a great contrariety of opinion 
in our courts regarding the chai-aeter and ex- 
tent of the admiralty jurisdiction. But that 
difference has respect to the subject matter 
over which the jurisdiction may be exercised, 
rather than to the place where the question 
arises, and will, therefore, be more appropriate- 
ly considered hereafter. 

Although, generally, the question of the juris- 
diction of courts of admh-alty is detennined by 
the subject matter of the controversy (Menetone 
V. Gibbons, 3 Term R. 267), yet, in many hi- 
stanees, the locus In quo is a most material 
particular (The General Smith, 4 Wheat [17 
XJ. S.] 43S). As, if an act be performed on the 
high seas, the place may, of itself, confer juris- 
diction. But it is contended, upon the doctrines 
of the courts of common law in England, that 
the admiralty jurisdiction is limited to matters 
oceurrmg upon the high seas. Without tracing 
minutely the rise and extent of that doctrine 
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In England, it is sufficient, on this brandi of 
tlie ease, to observe, tliat it has always been 
a contested point between the court of ad- 
miralty and the courts of law (Zouch, 1-51, 
122; 1 Sir Leo. .Tenkins, 76; 6 Hall, Law J. 
o6S; The Appollo, 1 Hags- Adm. 306; 312; 4 
Inst. 134; Piynne's Animad. 75 et seq.); and 
that, in the end, the common law judges have 
conceded that admiralty may have a concurrent 
jurisdiction as to place, in bays, harbors, &c., 
within the ebb and flow of the tide, whei-e ships 
of war float (Bruce's Case, 2 Leach, 10&3). 
Besides, whether the rule has lunits or not in 
England, our courts regard the decisions of the 
English common law eomis in respect to the 
jurisdiction of the admiralty as of little or no 
authority. De Lovio v. Boit [Case No. 3,776]; 
The Jerusalem [Id. 7,294]. And this particular 
point appears to be put at rest by decisions of 
the highest character and authorily in this 
country, which recognise a like jurisdiction of 
the admiralty in bays, hai-bors, &c., where the 
tide ebbs and flows, and on the high seas. The 
high court of appeals in Pennsylvania, previous 
to the adoption of the constitution, recognised 
the admiralty jurisdiction as embracing the 
waters of the Delaware opposite the city of 
Philadelphia, Montgomeiy v. Henry, 1 Dall. 
[1 U. S.] 49. Judge Bee took cognizance of a 
salvage case in Charleston Harbor, respecting 
goods cast on shore, notwitlistanding there was 
a state law in force in regard to wrecks, which 
applied to the case. Stevens v. Bales of Cotton 
[Case No. 13,366]. The supreme court sus- 
tained a libel for salvage on the Delaware Bay 
near the town of Lewes. Peiseh v. Ware, 4 
Cranch [8 U. S.] 347. [So, at a later date, 
salvage has been allowed for services on board 
a vessel at anchor in Bfempton Roads. Le 
Tigre [Case No. 8,281]. * The admu-alty takes 
jm'isdiction, also, of claims for seamen's wages, 
when a part of the service is on tide waters. 
The Thomas Jefferson, 10 Wheat. [23 TJ. S.] 
428. In all cases of tort and revenue falling 
within the cognizance of admiralty, tide waters 
have been considered, equally with the high 
seas, as places where that jurisdiction could be 
exercised. It was decided by the supreme 
court, soon after its organization, that viola- 
tions of the revenue laws in the waters of our 
bays, harbors, &c., were, in their nature, cases 
of admiralty jurisdiction. La Vengeance, 3 
Dall. [3 U. S.] 297. That court has been in- 
voked, on various occasions, to review that deci- 
sion, but it has always been sustained to the 
fullest extent. U. S. v. The Sally, 2 Cranch 
[6 U. S,] 406; TJ. S. v. The Betsey, 4 Cranch [8 
XJ. S.] 443; Whelan v. U. S., 7 Craneli [11 TJ. 
S,] 112; The Octavia, 1 Wheat [14 U. S.] 20; 
The Sarah, 8 Cranch [12 TJ. S.] 391. The cause 
of prosecution in the case of La Vengeance oc- 
curred at about the same place where the Wave 
anchored, within the waters of Sandy Hook. 
Judge Story investigated the subject at an early 
period in his judicial career, with great sagacity 
and depth of research, and demonstrated the le- 
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gitimate jurisdiction of the admuralty over wa- 
ters within the ebb and flow of the tide. De 
Lovio V. Boit [supra]. And, after a lapse of flf- 
teen years, that learned judge avowed his ad- 
herence, in substance, to the doctrines he had 
before laid down. The Tilton [Case No. 14,- 
034]. The curcumstance relied upon, that the 
cause of action in the present case ai'ose with- 
in the limits of a state, would, therefore, not 
exclude the jurisdiction of this court over the 
subject. The supreme court has decided, that 
the cession of cases of admiralty and mai-itime' 
jm'isdiction by the constitution is no cession of" 
the waters upon which those cases may arise. 
The waters themselves remain the territory of 
the state within which they lie. U. S. v^ 
Bevans, 3 Wheat [16 TJ. S.] 388. Whatever 
relation, therefore, this jurisdiction may have to- 
locality, it does not require to support it, that 
the sovereignty over the place should be in the- 
United States, or out of a particular state. It 
is, in this respect, of the same character as the 
jm'isdiction conferred upon the federal -judiciary, 
over "all cases afEecting ambassadors, other 
public ministers and consuls," which must be 
exercised without regard to territorial limits or 
jm'isdiction. It seems to me, also, that suits 
in admiralty by material men come within the 
same principle. The cause of action hx such 
cases always -arises within the territory of a 
state; yet, the admiralty has "unquestionable 
cognizance of them upon tide waters. The 
Jerusalem [supra]; The General Smith, 4 
Wheat. [17 TJ. S.] 43S. And even with respect 
to actions by seamen for- wages, between joint 
owners for the possession and management of 
vessels, and upon hypothecations, the entire 
cause of action may have its origin and ter- 
mination within a state. So far as place is 
taken into contemplation in determining wheth- 
er admiralty can have cognizance of causes of 
civil and maritime jurisdiction, the single con- 
sideration seems to be, whether they have re- 
lation to transactions on sea or tide waters. 
The Thomas Jefferson, 10 Wheat [23 U. S.} 
423. 

The second objection to the jurisdiction of the 
court has reference to the capacity of the par- 
ties. It is denied that pilots can maintain suits 
here for any services they may render. This 
objection embraces two propositions: (I.)- That 
pilots cannot be salvors; (2.) That a court of 
admiralty cannot take cognizance of claims by 
pilots for even the pilotage compensations al- 
lowed them by law. 

^ (1) The first branch of this objection must 
undoubtedly be intended to be limited to 
situations where the pilot might be required 
to perform the duties of his office, and not 
to apply whenever he might chance to navi- 
gate the high seas. The libellants, or some 
of them, were appointed to pilot vessels 
from New-York to sea, and from sea to New- 
York, by the way of Sandy Hook. It will, ~ 
therefore, probably not be denied, that if 
they had rendered services on board a ves- 
sel off Charleston Harbor, or at any place 
remote from Sandy Hool:, they might, not- 
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withstanding their commission as pilots, 
claim as salvors in that behalf. The objec- 
tion is understood to be, that pilots cannot 
be salvors in places where they may be 
bound to act as pilots. No ease has been 
cited in which this specific doctrine is ad- 
vanced. But it is deduced from the assump- 
tion that the libellants, as public officers, 
were bound, ex officio, to perform the serv- 
ices rendered in this case. I sliall hereafter 
advert more particularly to this position, in 
considering what duties were imposed on 
them virtute officii; and, unless the dis- 
qualification set up against them is found 
to result from the character and obliga- 
tions of their appointment, there would 
seem to be no foundation for it in law or 
principle. The* principles of the maritime 
law would certainly apply no more strongly 
in excluding pilots from becoming salvors, 
than it would to the ship's company of the 
vessel saved, it being their duty to render 
all practicable aid to the vessel to which 
they belong. And yet, at this day, it is in- 
controvertibly settled, that seamen may be 
rewarded as salvors, for services in the 
preservation of their own ship. Mason v. 
The Blaireau, 2 Oranch [6 U. S.] 269; The 
Two Catherines [Case No. 14,288]. So, also, 
the men of a king's ship, whose specific duty 
it is to protect and succor merchant vessels, 
are entitled to recover salvage for extraor- 
dinary exertions in saving a vessel or cargo. 
The Mary Ann, 1 Hagg. Adm. 158. 

Not only has the counsel for the claimant 
failed to produce any direct authority in 
support of the doctrine for which he con- 
tends, but it does not appear that the objec- 
tion has ever been raised in the English court 
of admiralty; or, if it has been, the prin- 
ciples upon which that court proceeded have 
completely discountenanced and overruled it. 
Godolphin, 45-50, 166, 183; Zouch, 50. In 
the case of The Joseph Harvey, 1 p. Rob. 
Adm. 306, before Sir WilUam Scott, in April, 
1799, the judge observes: "It is allowed 
the court may, in eases of pilotage, as well 
as of salvage, direct a proper remuneration 
to be made. It may be, in an extraordinary 
ease, difficult to distinguish a ease of pilot- 
age from a ease of salvage, properly so 
called; for it is possible that the safe con- 
duct of a ship into a port, under circum- 
stances of exti'eme danger and personal ex- 
ertion, may exalt a pilotage service into 
something of a salvage service." In that 
case, pilots claimed salvage. They boarded 
a vessel off Dover Castle, which had a sig- 
nal up for a pilot, and wished to go into the 
Downs. When spoken, the answer was, 
that the vessel wanted a pilot; and, there 
being strong proof of malconduct on the 
part of the pilot, and the testimony given 
by him, as to the distress of the vessel, be- 
ing contradicted, the court refused him any 
compensation. The question, however, was 
directly before the court, whether salvage 
could be claimed by a pilot under such cir- 



cumstances, and no doubt seems to have 
been entertained that it could be. Another 
case is cited by the reporter, in which, there 
being no misconduct of the pilots, a liberal 
salvage was awai*ded hj the court. It was 
the ease of a salvage service on- the coast 
by a pilot-boat which went out to the as- 
sistance of a vessel in distress. The court 
awarde'd salvage, vdth strong language in 
support of the claim. "It is expedient," the 
judge remarks, "for the security of naviga- 
tion, that persons of this description, ready 
on the water, and fearless of danger, should 
be encouraged to go out for the assistance 
of vessels in distress." The Sarah, 1 O. 
Rob. Adm. 312, note. 

So, also, the courts in this country have 
recognised the same doctrine. In the case 
of Dulany v. The Peragio [Case No. 4,123], 
in the disti-iet court of South Carolina, the 
libellant claimed salvage. He was a pilot, 
and boarded the vessel while she was at 
anchor at Bull's Inlet. She had been injured 
in a storm, and had lost her masts, &c., but 
the crew had rigged a jury-mast, and the 
vessel was tight and sufficiently provisioned. 
The libellant towed her into Charleston Hlir- 
bor. Judge Bee decided that it was not a 
ease for salvage, but that the pilot should 
be allowed $200 above his pilotage, and the 
costs of suit. No doubt was suggested of 
the authority of the court to give salvage to 
a pilot The ease of Hand v. The Elvira 
[Id. 6,015], decided by Judge Hopkinson in 
the Pennsylvania disti-ict, in April, 1829, 
upon facts extremely like those in the ease 
last cited, except that the vessel was not 
found at anchor, was also a claim for sal- 
vage by pilots. The libellants, when they 
boarded the vessel, were cruising in their 
vocation on board their pilot-boat; and the 
question was raised and discussed by counsel, 
whether the pilots could be salvors in the 
case. The judge declared that he had no 
difficulty upon this point, and adopted the 
sentiment of Sir William Scott— that circum- 
stances may occur exalting a pilotage into 
a salvage service— and allowed salvage in 
the cause. The district court of South Car- 
olina takes cognizance of claims by pilots 
for salvage. Salvage has been recently al- 
lowed by that court for piloting a vessel 
out of Charleston Harbor, without any ques- 
tion as to the jurisdiction of the court. The 
Washington v. The Saluda [Case No. 17,- 
232], April, 1831. I am, therefore, satisfied 
that, by the maritime law, pilots may be re- 
munerated as salvors, even in cases where 
they may be, at the same time, acting in 
the capacity of pilots. Whether the statute 
has prescribed a different rule with respect 
to the pilots of this port, will be more par- 
ticularly considered hereafter. 

(2) If this court can p'ustly entertain juris- 
diction of this cause, it would be authorized, 
upon the pleadings before it, if the service 
is proved to be only a pilotage service, to 
award the libellants a compensation as pi- 
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lots, should it decide that they could re- 
cover nothing more. The general objection, 
therefore, raises the question, whether pilots 
can sue for and recover pilotage fees in a 
court of admiralty. 

Inquiries into the legitimate jurisdiction of 
com'ts of admiralty are amongst the most ner- 
plesed questions of our jm^isprudence. No 
standard is established by which this questio 
vexata can be determined with exactness. 
By the constitution, the power of the federal 
judiciary extends to all cases of admiralty and 
maritime jm-isdiction; and, by the act of con- 
gress of September 24th, 1789 (1 Stat. 73, 77), 
the district courts have exclusive original ju- 
risdiction of aU civil causes of admiralty and 
maritime jm-isdiction. But. neither the consti- 
tution nor the statute defines what that juris- 
diction comprehends, nor do they indicate the 
sources from which principles may be drawn 
limiting or explaining it. A subsequent act, 
passed May 8th, 1792 (1 Stat. 275, 276), pro- 
vides, that the forms and modes of proceeding 
in suits of admh'alty and maritime jm-isdic- 
tion shall be according to the principles, rules 
and usages which belong to courts of admi- 
ralty as contra-distinguished from courts of 
common law. This act has been construed 
not to have reference to all com-ts of admi- 
ralty, but to those of England and this country 
alone (Manro v. Almeida, 10 Wheat. [23 II. S.] 
490); and, although the same case interprets 
the act to have relation to the practice of the 
court only, and not to its jurisdiction, yet a 
strong implication would arise that congress 
contemplated that a com-t of admiralty in this 
country derived the principles regulating its 
jurisdiction, and those which were to govern 
its practice, from one and the same som-ee. 
If it be admitted, however, that we are to re- 
gard the jurisdiction of the admiralty in Eng- 
land as that which is -^o determine the charac- 
ter and extent of the jurisdiction of our courts, 
yet a great difficulty still remains, to ascertain 
what period in the history of that jurisdiction 
we are to select, and whether we are to model 
our judicature, in this behalf, in conformity to 
the ancient functions of the English admh-alty, 
or limit it to the powers which that court ex- 
ercised at the Revolution. [Two very recent 
decisions in the United States supreme court 
have settled the admu'alty jurisdiction of the 
TTnited States com'ts. It is substantially as 
laid down in this case. [License Gases] 5 
How. (46 tJ. S.) 541; [New Jersey Steam Nav. 
Co. V. Merchants' BanlJ of Boston]; 6 How. (47 
U. S.) 344.] 6 Nor can the authority which 
that court exercised at any given period of its 
existence be now defined with certainty. The 
evidences of its jm'isdiction are far from being 
dear or satisfactory. By the civilians, an al- 
most unlimited extent was claimed for it, 
whilst the common law lawyers generally con- 
sidered its legitimate authority as very re- 
stricted and unimportant. The history of the 
foundation of the court is no longer extant. 

[From 7 N. T. Leg. Obs. 97.] 



The reasons and purposes which led to. its es- 
tablishment are to be imphed only from the 
objects the court was found to subserve. The 
theory of British polity supposes the monarch 
to be the foimtain of aU judicial authority. 
In the earlier ages of the government, and, in- 
deed, after the constitution had attained to 
some degree of symmetry, the judicial power 
was either exercised m person by the king, or 
was conferred by him at discretion upon such 
tribunals as he might designate. The comt 
of the admiral (with those of the marshal and 
constable) was undoubtedly called into being 
as an instrument by which the royal preroga- 
tive, in relation to matters dehors the kingdom, 
could be most conveniently exercised. The 
admiralty court was probably instituted with 
limitations and restrictions now lost to jurid- 
ical history. But it would soon be discerned 
that the court was adapted, by the celerity of 
its action and its ready subserviency to the 
win of the monarch, to enlarge and strengthen 
his powers; and that consideration would lead 
him, from time to time, to encourage its cogni- 
zance of subjects of a purely municipal char- 
acter. The readiness of the lord high admiral, 
or of his sm-rogate, to amplify his jurisdiction, 
would also conduce to draw under his cogni- 
zance matters oceun-ing within the kingdom, 
whether wholly territorial, or mingling vnth. 
transactions on the high sea^ and abroad ap- 
pertaining appropriately to the tribunal. How 
long and to what extent this domestic and 
municipal jurisdiction of the admiralty was 
exercised, cannot now be ascertained; but 
there is abimdant evidence that it was exceed- 
ingly comprehensive and diversified. Zouch, 
14, 50; Godolphin, passim. Almost the ear- 
liest notice furnished by history of the exist- 
ence of the court consists in details of the 
strenuous efforts made to subdue and bound 
its authority in relation to matters of an in- 
ternal and municipal character. The acts of 
13 and 15 Richard H. were passed for that 
purpose, the one directing that the admiral 
shall only meddle with things done upon the 
sea, and the other, that he shall not take cogni- 
zance of contracts, pleas and quarrels, and 
other things arising within the bodies of coun- 
ties, nor of wrecks. But, although these stat- 
utes designate certain matters with which the 
admiral shall not meddle, neither of them as- 
sumes to define the legitimate objects and lim- 
its of his jurisdiction. An active conti'oversy 
subsisted for ages afterwards between the 
courts of common law and the admiralty com't, 
upon the claims of jm'isdiction. The king was 
appealed to, as the fountain and arbiter of the 
powers of all the courts. He commanded a 
mutual adjustment of the disputed point by 
the respective judges; but, although the ar- 
rangement was solemnly consummated on pa- 
per, it was never observed, and the common 
law courts proceeded, by gradual advances, un- 
til they nearly extinguished all procedures in 
the admiralty. Except as a prize court, it 
now exercises, in fact, in England, but a 
meagre and stinted authority, compared with 
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the po-wers it once wielded. Yet it is believed 
that, to this day, the admiralty court does 
not accede to the justness of the restrictions 
imposed upon its jurisdiction. The Hercules, 
2 Dod. Adm. 371; The Apollo, 1 Hagg. Adm. 
312. Let it, therefore, he established, that we 
are to resort to the English admiralty for the 
principles and usages which shall govern the 
proceedings of our own courts of that denomi- 
nation, and it is manifest that difficulties of 
serious magnitude lie in the way of any prac- 
tical and available use of the criterion. It 
still remains to be settled, to what period or 
era of the court we shall direct our attention, 
and how we shall ascertain what authority 
then properly appertained to the court. 

The learning in relation to the histoiy of the 
English admiralty, its just jurisdiction, the 
claims of the common law courts in contiuven- 
tion of it, and the principles upon which the 
admiralty and maritime jurisdiction conferred 
by the constitution of the United States should 
be exercised, are collected and systematized in 
various authorities, a general reference to which 
will be suflcient to bring into view the doc- 
trines which have prevailed on these topics. In- 
troduction to Hall, Adm. Prac; Introduction to 
Serg, Const Law (2d Ed.); Dup. Jur. Append.; 
De Lovio v. Boit [Case No. 3,776]; 1 Kent, 
Comm. 353; U. S. v. Wiltberger, S Wheat [18 
tJ. S.] 106, note; Ramsay v, Allegre, 12 Wheat. 
[25 U. S.] 6-14, opinion of Johnson, J., and note; 
The Tilton [Case No. 14,(^4]; 6 Dane, Abr. 
355; Zouch, 14; Godolphin, c. 4; Exton, Adm. 
Jur. passim; 4 Inst 134; 12 Coke, 79; 1 
Beawes, Les. Merc, (by Chitty) 400; Prynne, 
Animad. 75. The general position which the 
courts of this country seem disposed to main- 
tain is, that admiralty will take cognizance of 
subjects of controversy of a maritime character. 
The Jerusalem [Case No. 7,294]. 

The piloting a vessel to and from sea would 
seem to be peculiarly a service of a maritune 
character. I do not find that the right to re- 
cover compensation for such a service, by a suit 
In admiralty, has ever before been called in 
question; or that the manner in which the pilot 
was commissioned, or whether or not the local 
law supplied him a more convenient remedy 
has been allowed to affect his right to resort 
to this court. No doubt seems ever to have 
been suggested by the court or the bar in Eng- 
land, that pilots might recover their fees in ad- 
miralty, except for services on navigable rivers 
(The Eleanor, 6 C. Rob. Adm. 39; Abb. Shipp., 
Ed.l829,pt.2,c. 5), although such suits are com- 
mon (The Joseph Harvey, 1 C. Rob. Adm, 306; 
The Benjamin Franklin, 6 C. Rob, Adm. 350; 
The Nelson, Id. 227; The Leander, Edw. Adm. 
35] c ) ; and notwithstanding a summary reme- 
dy, by attachment of the vessel, is furnished 
them by statute. So, like suits have been sus- 
tained in oxic own courts.- The Anne [Case No. 
412]; Le Tigre [Id. S,2S1]; Trump v. The 
Thomas [Case No. 14,206]; 1 Wes, R. 568J.6 
Judge Story remarlis, in the case of The Anne, 
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that admiralty has, upon principle, a rightful 
jurisdiction, as well in personam as in rem, 
over daims for pilotage for services performed 
on, from or to the sea; and he expresses his 
extreme doubt of the correctness of the deci- 
sions of the English common law courts, that 
no suit lay in admiralty, in favor of a pilot, 
for services on a navigable river within the body 
of a county. And it is to be remarked, that 
neither did the statute of Massachusetts, nor 
does the existing one of this state, prescribe the 
manner of recovering the compensation of 
pilots, or furnish any extraordinary facilities in 
their behalf. It would seem, therefore, to re- 
sult, that though commissioned under a state 
law, the pilot may have recourse to any remedy 
adapted to the nature of his right, and I shall 
unhesitathigly hold that this action is maintain- 
able in admiralty, whether the libeUants claim 
compensation as salvors, or for pilotage fees. 
The mode in which the amount of such fees is 
to be assessed or ascertained, may be deter- 
mined by the local law, without affecting the 
remedy in this court. The action of the court 
in regard to matters clearly within its jurisdic- 
tion by the general principles of the maritime 
code, may be limited to the enforcement of the 
existing municipal law. The Robert Frdton 
[Case No. 11,890]. 

It is not necessary now to inquire whether the 
state courts have concurrent jurisdiction with 
the admiralty for the recovery of pilotage fees, 
inasmuch as no exclusive or specific remedy Is 
prescribed by the state act Yet, if the case is, 
in its nature, one of admiralty and maritilne 
jiu'isdiction, there is greatweight of authority 
for the conclusion, that the jmlsdietion of this 
court is exclusive of that of state tribunals, 
whether conferred upon them by the laws of 
the state or by acts of congress. Martin v. 
Hunter's Lessee, 1 Wheat. [14 U. S.] 337; 
American Ins. Co. v. Canter, 1 Pet. [26 U. S.l 
511, 546; 1 Kent Comm. 377; Serg. Const. 
Law, c. 21; Cohens v. Virginia, 6 Wheat [19 
TJ. S.] 397; Houston v. Moore, 5 Wheat [18 
IT. S.] 27, opinions of Johnson and Story, JJ.; 
Dup. Jur. 90; Rawle, Const. 191, In Ameri- 
can Ins. Co. V. Canter, 1 Pet. [26 IT. S.] 511, 
546, which was a case of somewhat kindred 
features to the present one, Chief Justice Mar- 
shall says, that "admiralty jurisdiction can be 
exercised In the states, in those com*ts only 
which are established in pursuance of the third 
article of the constitution." This would deny 
to congress the power of authorizing any state 
tribunal, as such, to take cognizance of cases 
of admiraltj' jurisdiction; much more would 
it militate against the right of any state to 
exercise such power, of its own authority. 
Nor does this doctrine infringe upon that laid 
down in various decisions, particularly with 
respect to criminal offences, that there may 
be a capacity in the United States judiciary, 
by the terms of the constitution, to exercise 
a jurisdiction which must, nevertheless, lie 
dormant because congress has not designated 
the offence, or the manner in which the court 
shaU act upon it (Q. S. v. Bevans, 3 Wheat. 
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[16 U. S.] 336; TJ. S. v. Wiltberger, 5 Wheat 
[18 TJ. S.] 76), because the aid of an author- 
ization by congress is not deemed necessary 
to perfect the jurisdiction of the court in civil 
cnuses of admiralty and maritime jurisdiction 
(Jennings v. Carson, 4 Craneh [8 U. S.] 2). 

The third and last general objection to this 
action is, that by the laws of the state of 
New York, under which the libellants were 
commissioned, they were bound to render the 
services performed by them, and can only be 
compensated therefor conformably to the pro- 
visions of the state law. This objection rests 
upon two propositions— that a public officer is 
bound to perform all the duties of his office, 
for the compensation appointed by law for' 
such services, and can claim nothing beyond 
such stated compensation; and that, the mode 
in which his compensation is to be ascertained 
being fixed by law, he can avail himself of no 
other mode of determining the amount. 

The first position is well founded in reason, 
and is, no doubt, sustained by the general 
principles of law. It has been applied by an 
eminent judge in denying salvage in a ease 
where an individual derived extraordinaiy 
benefit from the services of a public officer. 
The officer, being in the execution of the du- 
ties of his office, happened to render merito- 
rious service to property In peril, and after- 
wards libeUed it for salvage. Judge Wash- 
ington decided, that he could not sustain the 
claim. Le Tigre [supra]. The language of 
the court would, however, seem to imply that 
If the direct object of the officer had been to 
preserve the property, he might have been 
entitled to salvage for such special service, 
notwithstanding his official authority over, or 
connection with, the subject. 

In order to apply this rule of law to tne 
case before the court, it is necessary to ascer- 
tain with precision the nature and extent of 
the duties imposed upon the libellants by their 
offices of pilots, and how far they are to be 
regarded as acting, in this behalf, as public 
officers. Pilots, in maritime law, are persons 
taken on board at a particular place, for the 
purpose of conducting a ship through a river, 
road or channel, or from or into port. Abb. 
Shipp. (Ed. 1829), 148; Jac. Sea Laws, 125, 
127. In this capacity, they have the enthre 
command of the vessel in her navigation 
whilst she is under weigh, and in selecting 
the place and determining the manner of 
bringing her to anchor. But the pilot is sub- 
ordinate to the master in aU other respects. 
The latter has the conti-ol of the vessel and 
crew, and is to be obeyed as to the designa- 
tion and disposal of her, and the time of mak- 
ing sail and coming to. Abb. Shipp. (Ed. 1829) 
226. The authority of the pilot being limited, 
then, by the law maritime, to the navigation 
of the vessel, his duties and responsibilities 
as pilot would, accordingly, be bounded by 
the same limitations. If any further duty 
was imposed upon the libellants in the pres- 
ent case, it must have been by some provision 
of positive law. This wUl lead us into an 
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inquiry as to the situation in which this sub- 
ject has been placed by statute. 

From the year 1731, a statute has been in 
force in this state in relation to the pilots 
of this port. The colonial law was re-enact- 
ed by the state legislature, after its inde- 
pendency, and has continued, in substance, 
the same to the present day. Slight varia- 
tions have occasionally been introduced as 
the acts passed under review, but nothing 
essentially changing the general features of 
the system. 1 Liv. & Smith's Laws N. Y. 
200; 5 Geo. H. e. .565; 2 Van Sehaack's 
Laws N. Y. 433; 4 Geo. IH. cc. 1, 214; 1 
Jones & Varick's Laws N. Y, 120; 6 Webster 
& Skinner's Laws N. Y. 277. So, also, the 
other maritime states had, previous to the 
federal constitution, adopted provisions reg- 
ulating pilots within their respective terri- 
torial jurisdictions. The main purport of 
the various acts was to provide for the ap- 
pointment of competent pilots, to declare the 
manner in which their services should be 
performed, and to fix their compensation, 
and. In some instances, the mode of its re- 
covery. To obviate all questions as to the 
effect of the state laws after the United 
States government went into operation, con- 
gress, at its first session, passed the act of 
August 7th, 1789 (1 Stat. 53, 54), by which 
it was enacted, "that all pilots in the bays, 
inlets, rivers, harbors and ports of the Unit- 
ed States, shall continue to be regulated in 
conformity with the existing laws of the 
states respectively wherein such pilots may 
be, or with such laws as the states may re- 
spectively hereafter enact for the purpose, 
until further legislative provision shall be 
made by congress." The power of congress 
to adopt, in this manner, the prospective 
legislation of the states, need not be ques- 
tioned in the present case, because, the 
state statutes then and now in force being 
essentially the same, it is unimportant which 
is regarded as the rule of decision. The 
state act of February 19, 1819 (Sess. Lawa 
1819, p. 11), would, according to the terms 
of the act of congress, be the one now in 
forcei At all events, it is the one set up by 
the claimants as prescribing the duties pilots 
are to perform virtute officii, and as debar- 
ring these libellants from all other recom- 
pense than that given by the statute. The 
general duties of this class of pilots, so far 
as they are defined by that statute, are, ta 
pilot vessels from New-York to sea, and 
from sea to New- York, by the way of Sandy 
Hook; to keep and maintain in the piloting 
service to and from the port of New-York 
by the way of Sandy Hook, not less than 
five good and sufficient pilot-boats; and ta 
exhibit their printed instructions to masters 
of vessels when they board them, and gov- 
ern themselves by those instructions. The 
0th section of the act empowers the board 
of wardens to adopt such rules as it may 
deem proper for the government of pilots, 
and to revoke or amend thera at discretion* 
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A body of rules, adopted by the -wardens ob 
the 16th of .April, 1819, was offered in evi- 
dence; but, as they were revoked by subse- 
quent rules adopted on the 19th of June, 
1S19, they cannot be regarded as applicable 
to this ease, further than as they may aid 
in the interpretation of those now in force. 
The fourth rule of June, 1819, provides, that 
"vessels that approach the coast in distress 
shall have the preference of others, and 
pilots are required to go on board such a 
vessel appearing in distress and in want of 
a pilot, in the first instance, and render her 
every service or assistance in their power." 
The 19th section of the statute enacts, "that 
the master, owner or consignee of any ship 
or vessel appearing in distress and in want 
of a pilot on the coast, shaU pay unto such 
branch pilot, or deputy pilot, who shall have 
exerted himself for the prefservation of sucli 
ship or vessel, such sum for extra services 
a^ the said master, owner or consignee and 
pilot can agree upon; and, in case no such 
agreement can be made, the board of war- 
dens shall determine what is a reasonable 
reward, and the sum so determined by them 
shall be paid in manner aforesaid." It 
would seem very manifest that the legisla- 
ture, in the provisions of the above section, 
and the wardens, in the rule promulgated 
by them, contemplated no other than mere 
pilot services. The expressions are aptly 
selected to convey that meaning; and there 
Is nothing in the language used, or in the 
subject matter, from which an Intention 
may be inferred to embrace other cases than 
those in which the professional assistance 
of the pilot is wanted. Had the legislature 
intended to constitute the pilots wreckers 
also, a very different form of expression 
would have been proper and necessary. The 
pilots are required to go on board of vessels 
in distress and wanting a pilot. If the ves- 
sels are in predicaments where a pilot, as 
such, can be of no service to them, the case 
has not occurred which is pointed out by 
the rule or by the statute, in which the pilot 
is compelled,' ex ofheio, to go to their aid, 
whatever may be their distress. It appears 
to me, that no other construction can be 
given to the rule or to the statute, consist- 
ently with the plain import of their language 
and with the purpose they were designed to 
answer, than to limit their operation to 
cases where the skill and experience of the 
pilot are required in the immediate duties 
of his ofiiee. A vessel on shore, or wrecked, 
or so disabled as not to be navigable, would 
stand in no need of the officers created by 
this law, or of the peculiar skill which they 
are appointed to exercise. Any able-bodied 
mariner would be as serviceable to her as a 
pilot. So, in the present case, if the "Wave 
had sailed with a pilot on board, and had 
met this disaster, she would have needed 
the relief which the libellants afforded her, 
no less on account of having such pilot; 
and yet no one will contend, that when a 



vessel is already provided with a competent 
. pilot, the law makes it the duty of any other 
pilot to go on board of her. Besides, the 
pilot is not required, by law, to take with 
him his boat's crew, or any person, to as- 
sist in manning or navigating a vessel in 
distress; nor is he bound to employ his boat in 
her aid, further than to put him on board. We 
are not discussing the obligations of humanity, 
but the extent and character of the duties 
which are enjoined upon pilots by virtue of 
their offices. The statute requires the boats to 
be kept in the piloting service. That service 
manifestly is, to cruise between points where 
pilots are put on board and taken off from ves- 
sels, prepared to fm-nish pilots to vessels com- 
ing in, and to take them from those going to 
sea. It would be foreign from tLiat service to 
lade the boats with wrecked goods, or send 
them into port with the cargoes of vessels re- 
quiilng to be lightened; and the special duty to 
which pilots are appointed, and for the per- 
formance of which they are to supply boats, 
must be abandoned, to enable them to engage 
in that of wreckers. If the true construction of 
the law and of the regulations obliges a pilot- 
boat's whole company, together with the boat, 
to be devoted to the relief of a vessel situated 
as the Wave was, then this duty must be dis- 
charged, although, at the same time, other ves- 
sels should appear off the coast wanting pilots, 
and such vessels must be left to the peril of 
their situation, whatever may be the conse- 
quences. This is not the view I take of the 
law. In my judgment, no pilot service was 
performed in this case; and, if the libellants 
had neglected vessels coming in and wanting 
them, to undertake the saving of the Wave and 
her cargo, they would have forfeited their com- 
missions, and probably been personally sub- 
jected to damages. I thmk that the law and 
the regulations, so far from enjoining on pilots 
this species of service, are so framed as to be 
clear of doubt that nothing beyond the skill 
and exertions of the individual pilot put on 
board a vessel, are provided for or contemplat- 
ed. When not neglecting the specific duties of 
his office, a pilot may engage in a salvage serv- 
ice, and he stands, in respect to it, upon the 
same footing as other mariners. 

There are other considerations which con- 
duce to prove that the present case is not 
embraced within the purview of the state 
law. It is extremely doubtful whether the 
libellants, if they had done nothing on board 
this vessel but as pilots, could charge or re- 
ceive pilotage for bringing her back to New- 
York. The second proviso to the 22d section 
of the state statute is, "that no pilotage 
whatever shall be demanded or received by 
any such pilot, for any such ship or vessel 
coming into the said port of New-Tork, un- 
less such pilot shall take charge of such ship 
or vessel to the southward of the upper mid- 
dle gi'ound, and such vessel be at least of the 
burthen of seventy tons, unless such vessel 
shall make the usual signal for a pilot," «S:c. 
Now, although the court should judicially 
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take notice of the topography of New-York 
bay, and decide that this vessel was to the 
southward of the upper middle ground, yet 
she was making no signal for a pilot, nor 
was she coming into this i)ort, nor is there 
any evidence that she was of seventy tons 
burthen. 

If this is, upon the facts, not a case in 
which pilotage fees " could be demanded, 
then, most manifestly, the extra compensa- 
tion provided for by the 19th section of the 
state statute would not apply to it, for that 
is given only where the pilot has exerted 
himself for the preservation of a vessel 
wanting a pilot. Whatever may have been 
the magnitude or value of the services, they 
would not come within the description of 
those which the board of wardens is author- 
ized to reward. It will, accordingly, be un- 
necessary to inquire hOAV far it is competent 
for a tribunal erected by a state law, to ex- 
orcise a portion of the admiralty and mari- 
time jurisdiction conferred by the constitu- 
tion on the judiciary of the United States, 
or what effect or influence the existence of 
the board of wardens would have, in oust- 
ing the jurisdiction of this court in the re- 
covery of pilot fees, inasmuch as this case 
is not shown to be one which the state law 
has given that tribunal authority to dispose 
of. And, although I entertain no doubt of 
the authority of this court to afford pilots a 
remedy for fees, yet in the present posture 
of this cause, there would be great diflSculty 
in bringing the acts of the libellants within 
the statute providing fees for pilot service, 
or within the general principles of maritime 
law in regard to pilotage. 

It is, also, exeeedmgly doubtful whether any 
interpretation can be given to the state act, 
consistently with its general scope and various 
expressions, which does not lunit the extra 
compensation to be awarded by the wardens, 
to services rendered to vessels coming on to 
the coast from abroad. So the wardens under- 
stood it, for their instructions apply only to ves- 
sels which are out of port and are seeking to 
enter it. 

My opinion upon the whole case is, that this 
is a ease not of pilotage but of salvage service, 
and that the hbellants are entitled to recover 
salvage for the services rendered the vessel and 
her cargo, although infra fauces terrae, or on 
waters witliin the territorial limits of New- 
York or New-Jersey. The conduct of the par- 
ties on both sides shows, that they did not con- 
sider that Hyer and his crew were rendering 
a pilotage service only. 

The only remaining inquiiy is— what amorrat 
shall be awarded to the libellants? Various 
coi^iderations are regarded by the court, in ex- 
ercising its discretion in fixing a salvage com- 
pensation. The most prominent are, the peril 
to which the property was subjected; the 
means possessed for its rescue; its value; the 
degree of labor and hazard which the salvors en- 
countered; the value of their property exposed 
by the undertaking; and the interests of navi- 



gation and humanity concerned in holding out 
liberal encouragements to induce persons to at- 
tempt the relief of vessels and their crews in 
distress. Enough has been before stated, to 
show that tiie Wave, when relieved by the li- 
bellants, was in a situation of great peril. It 
was mid-winter, the bay was full of ice, and 
a heavy wind was blowing. It was also late 
in the afternoon of the day. There was no 
vessel, except that of the libellants, any where 
in sight, and the crew of the Wave testify, 
that they were ah-eady so exhausted by their 
labors, that they could not have kept their 
vessel afloat more than an hour and a' half 
longer. It is, however, suggested in some of 
the proofs, and was much pressed in argu- 
ment, that the necessity for the - interference 
of the libellants was not so imminent, as the 
Wave had anchored at so short a distance from 
shore, that she might have been easfly beached, 
and her cargo and crew probably saved with- 
out loss or serious 'risk. The argument rests 
upon mere supposition. The ice made out 
some distance from the shore, and there is no 
evidence that it could have been penetrated by 
the Wave, or that she could have touched, 
ground -before reaching it. Nor was she in a 
condition to make the effort. She was water- 
logged, and had lost her steerage, and her crew 
depose that, when she anchored, they dared not 
bring her on the wind, for fear she would cap- 
size. These facts show, that if she was not 
entirely unmanageable, it would have been a 
very dangerous, if not hopeless attempt, to en- 
deavor to run her on shore. But, furthermore, 
admitting she could have been run agroimd, we 
are not only to regard the existing perils which 
surrounded her, but, how far her condition 
would probably have been benefitted by that 
change, ought also to be taken into considera- 
tion. The wind was from the northeast through 
that night, with a heavy fall of snow. The 
next day and tiie day after it blew with great 
violence, so that the Wave required both an- 
chors to secm-e her in the anchorage to which 
the libellants had taken her, and where she 
had the advantage of land shelter. The opin- 
ion of some of the witnesses is, that she could 
not have stood the gale at all in her unshel- 
tered position, if aground, and must have im- 
mediately gone to pieces. In such case, both 
vessel and cargo must have been totally lost, 
and very little chance would have existed for 
saving the lives of the crew. The services of 
the salvors must, accordingly, be deemed mei'- 
itorious on their part, and of extreme necessity 
to all interested in the Wave. They were ren- 
dered with great promptitude, sklU and dili- 
gence, so as not only to save the property, but 
to secure it against the injury it was then in- 
eun'ing. The cargo saved, after all damages 
deducted, was appraised at $&,537.86, and the 
vessel at ?1,500. Although the claimant was 
thus benefitted by these services, no serious per- 
sonal risk or ha-zard of property was encoun- 
tered by the libellants. They loaded the pilot- 
"boat, stopped the leak of the Wave, and got 
both vessels under weigh in about three hours. 
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During that time, they labored with great ac- [ 
tivity and good judgment. Every man was 
employed to the extent of his ability. Some ad- 
ditional fatigue and delay were also incmTed in 
towing the Wave, and in coming to anchor 
with her once before reacliing Prince's Bay, but 
those services were not attended with any ex- 
tra hazard of hfe or property. The pilot-boat 
was valued at from $2,500 to $3,000. These 
circumstances show nothing which exalts the 
salvage in this case to one meriting a prodigal 
reward. Courts do not look alone at the bene- 
fits received by the owner of the property saved. 
They regard, also, the character of the service, 
and the degree of compensation which would, 
under like circumstances, command similar re- 
lief. I shall decree that the libellants receive 
one-tenth part of the value of tbe vessel and 
cargo, as appraised. I might feel supported 
by authority in giving a larger compensation. 
Lord Stowell allowed a king's ship, for savihg 
a merchantman, one-tenth of ship, cargo and 
freight. The Mary Ann, 1 Hagg. Adm. 158. 
Judge Hopkinson allowed above one-ninth of 
all saved to pilots, where the services were very 
trivial, and not of uidispensable necessity to 
the vessel. Hand v. The Elvira, before cited. 
But the value of the property saved in this in- 
stance, makes, in my estimation, the compen- 
sation to the libellants, if it is fixed at one-tenth, 
adequate for the services rendered. The share 
to be allotted to the apprentices is not to be 
paid to their master, but to them individually. 
Mason v. The Blaireau, 2 Oranch [6 U. S.] 239, 
270. Decree accordingly, with taxed costs to 
the libellants, and $50 for coimsel fees. 

NOTE. Tids case was taken, by appeal, to 
the circuit court, where the decision of this court 
was reversed. It is understood that that court 
held that the danger in which a vessel may be, 
does not lessen the duty of a pilot to devote him- 
self, as such, to her rescue; that when a vessel 
is in distress, and is found in that situation by 
pilots on lieir cruising ground, it is their duty, 
as pilots, to bring her into port; that if their 
services have been extraordinary, they are enti- 
tled to extra pilotage therefor, to he determined 
according to the laws of the state of which the 
port out of which -they cruise is a part; and 
that the laws of the states in relation to pilots 
are adopted by congress, and supply the rule of 
reward to those officers. It was admitted that 
pilotage was of admiralty jurisdiction, and that 
pilots might be salvors when they went beyond 
the duties imposed upon them by the statute un- 
der which they acted, [Case No. 17,300.] The 
points involved in this case have since been be- 
fore the supreme court of the United States, in 
the case of Hobart v. Drogan, 10 Pet [35 U. 
S.] 108, and the opinion of the district court, as 
here presented, is believed to be in harmony with 
the law as now understood. 

NOTE [from 7 N. Y. Leg. Obs. 97]. The fol- 
lowing decisions, respecting the admiralty juris- 
diction of the United States courts, and the 
rights of pilots as salvors, have been made since 
the delivery of the above opinion: Waring v, 
Clark, 5 How. [46 U. S.] 451. 6 How [47 U. S.] 
344; Hobart v. Drogan, 10 Pet. [35 U. S.] 
108; The General Palmer, 2 Hagg. Adm. 177, 
178; The Funchal, 3 Hagg. Adm. 386, note; 
The Elizabeth, 8 Jur. 365; The Frederick, 1 
W. Eob. Adm. 17; The Hebe, 2 W. Rob. Adm. 
246; The Oumberiand, 9 Jur, 191; The Dossei- 
tei, 10 Jur, 866; New Jersey Steam Nav. Co. v. 
Merchants* Bank, 6 How. [47 U. S.] 378. 
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The WAVE. 

[Blatchf, Pr. Cas. 148,] i 

District Court, S. D. New York. April, 1862. 

CONDEMNATIOS OF PkIZE — PKOOEDUEE. 

1. Vessel and cargo condemned as enemy 
property, and for a violation of the blockade. 

2. The rules of practice in admiralty are the 
basis of practice in prize in our national courts. 

BETTS, District Judge. This vessel and 
cargo were captm-ed, as prize, ofC Boca Chica, 
and the coast of Texas, on the 1st of February, 
1862, by the United States ship-of-war Ports- 
mouth. The vessel was regarded as unfit for a 
voyage to a Northern port, and remahis in pos- 
session of the captors. The cargo was trans- 
mitted to this port on board the prize steamer 
Labuan, and the vessel and cargo were here li- 
belled, on the 27th of March, for condemnation 
as prize. Due service of process of attachment 
having been made thereon, and no pei'son inter- 
vening for the same, default has been prayed 
for and ordered, and, on the proofs submitted 
to the court, a decree of condemnation is moved 
against the vessel and cargo. Prize Rule 24; 
Dist. Ct. Adm. Rules 35, 184; Sup. Ot. Adm. 
Rule 46. The rules of practice in admiralty be- 
ing the basis of the practice in prize in our 
national courts, and having been ordinarily, in 
the decisions of this court, referred to sum- 
marily as the fundamental authority in that 
respect, it is deemed appropriate to cite those 
rules textually: "As soon as may be convenient 
after the captured property shall have been 
brought within the jurisdiction of this court a 
libel may be filed, and a monition shall thereup- 
on be issued, and such proceedings shall be had 
as are usual in conformity to the practice of 
this court in cases of vessels, goods, wares, and 
merchandise seized and forfeited in vh±ue of 
any revenue law of the United States." Prize 
Rule 24, May term, 1861; Ben. Prac. 392. 
"On proclamation, after due return of process, 
the libellant shall be entitled to a decree of 
default or contumacy, according to the natui'e 
of the case, and the tliree proclamations hereto- 
fore used axe abolished." Dist. Ot Rules Adm. 
1838, rule 35; Ben. Prac. 364. "All rules appli- 
cable to the service of, or proceedings in rela- 
tion to, process in plenary causes in admiralty 
shall equally apply to process on mfox-mations." 
Dist. Ct. Rules Adm. rule 184; Ben. Prac, 385. 
"In all eases not provided for by the foregoing 
rules, the district and circuit courts are to regu- 
late the practice of the said courts, respectively, 
In such manner as they shall deem most ex- 
pedient for the due administration of justice in 
suits in admiralty." Sup. Ot. Rules Adm. rule 
46; 3 How. 13; 1 Stat 276, § 2; 5 Stat. 518, 
§ 6. 

The schooner belonged to a Confederate state, 
and sailed on January last, under a rebel flag, 
from New Orleans. The master and crew were 
from the same place, and knew that the port 

1 [Reported by Samuel Blatehford, Esq.] 
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"was blockaded by the United States at the time. 
She sailed from that port for Brazos Santiago, 
with a cargo of sugar, tobacco, and rice, both 
vessel and cai-go being owned in New Orleans. 
All the letters on board of the vessel were 
thrown overboai-d before her capture, all but 
one of them being directed to one Kennedy, of 
Brownsville, and the master was to deliver the 
-cargo according to his directions. The vessel 
was built at Wilmington, North Carolina, and 
registered December 26, 1861, at New Orleans, 
as owned by citizens of that place, in the name 
-of George McGregor, agent of the Calhoun Ma- 
rine Gompany. The manifest of the cargo bore 
the same date, and was in the name of the 
■same marine company, and was sworn to on 
the same day at the New Orleans custom- 
house, and the vessel was then deared for 
Brownsville, Texas. The proofs are dear that 
the capture was wholly enemy property, and 
had intentionally violated the bloeljade of New 
Orleans. The retention of the vessel for the 
use of the government was a matter at the 
sound discretion of the captors, her value being 
previously appraised and deposited in court. 
Upton's Prize Prae. (3d Ed.) 437. Judgment 
of condemnation is accordingly rendered agahist 
the vessel and cargo. 



Case M"o. 17,299. 

The WAYE. 

[Blatchf. Prize Cas. 329.] i 

District Court, S. D. New York. Feb. 28, 1863. 

Prize Pkoceei>isg— Condemnation of Carqo— 
Discharge of Vessel. 

1. The vessel was, after her capture, appro- 
priated to the use of the United States, and wab 
not sent into port. Her cargo was sent in by 
another vessel, and was arrested in this suit. 
None of her company were sent in as witnesses. 
A person present at the capture was, by or- 
der of the court, examined as a witness. 

2. Cargo condemned for a violation of the 
blockade. 

3. Vessel discharged for want of legal arrest 
and prosecution. 

BBTTS, District Judge. The vessel and 
cargo above mentioned were captured, as 
prize, June 27, 1862, in Mississippi Sound, 
by the United States brig Bohio; and, the 
vessel not being deemed seaworthy, the cap- 
tors transmitted the cargo found on board 
of her to this port for adjudication. On the 
return of process of attachment against the 
cargo, September 2, 1862, the United States 
attorney moved for and obtained a decree 
by default condemning the same as forfeit- 
ed. He also, on July 29, applied for and ob- 
tained, for cause then shown, an order of 
the court to examine Dewitt Kells, a person 
present at the aforesaid capture, but not 

1 [Reported by Samuel Blatchford, Esq.] 



one of the company of the said prize vessel, 
as a witness in preparatorio in this suit. 
That examination was accordingly made by 
one of the prize commissioners July 31, 1862, 
and filed September 9 thereafter, and is now 
submitted to the court, and final judgment 
of condemnation and forfeiture of the said 
sloop and her cargo, as prize, is prayed by 
the United States attorney thereupon. The 
witness testifies that the capture was made 
as alleged in the libel; that the prize was 
immediately thereupon, by the order of Sen- 
ior Officer Hitchcock, of the Susquehanna, 
appropriated to the use of the gun-brig 
Bohio, and was never brought into this 
port; that the cargo seized was, by order 
of the said Hitchcock, transported to the 
prize-steamer Anne, and brought to the city 
of New York; that the seizure was made 
because the vessel and cargo were Confed- 
erate property, and were bound from Mobile, 
a blockaded port, to Pascagoula, an enemy's 
port; that the capture was witnessed by 
him; that there were only four persons on 
board of the captured vessel; that they 
were of a low class, and were not brought 
to this port; and that Pascagoula was a 
place then under blockade. No papers were 
found on board of the captured vessel. The 
return made by the marshal, on the warrant 
of attachment, is, that he attached the Wave 
and her cargo. This, on the proofs, was 
clearly only so as to the cargo, which was 
present and within the reach of the process; 
but the process could be served only sym- 
bolically on the sloop, as there is no evi- 
dence of an appearance in her behalf, nor 
is any legal proof furnished for omitting to 
bring to this port the persons apprehended 
with the vessel, nor that decree of proof 
adequate to show that she was enemy prop- 
erty, or had violated the blockade. As to 
the cargo, that being held under actual cus- 
tody by the court, the monition issued on 
such seizure, and legally served, and not re- 
plied to, furnishes prima facie evidence of 
the truth of the allegations made against 
it by the prosecution. That character of 
proof is augmented by the testimony of the 
witness present, that the cargo was cap- 
tured by the libellants in the act of being 
transported from one blockaded port to an- 
other. The default is adequately sustained 
thereby, so far as to entitle the libellants 
to demand the full confiscation of the cargo. 
The cargo is, aceord'ingly, ordered to be con- 
fiscated, and the sloop is acquitted in the 
suit, for default of legal arrest and prose- 
cution as to her. The ease of The Joseph 
H. Toone [Case No. 7,541], in this court (Oct, 
term, 1862), is in point, and presents the 
authorities upon which the decree in that 
case rested. Let there be a decree for the 
forfeiture of the cargo, and the discharge 
of the vessel for want of prosecution. 
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Case No. 17,300. 

The WAVE t. HYER et al. 

[2 Paine, 131.] i 

Circuit Court, S. D. New York.i, a 

Right of Pilot to Salvage— Laws of NewToek 
— Recovery fob Pilot's SEitviCES— Juris- 
diction OF Adiiiralty Court. 

1. A salvor is one who, without any particular 
relation to a vessel in distress, proffers useful 
service, and gives it as a volunteer adventurer, 
without any pre-existing covenant that connect- 
ed him with the duty of employing himself for 
the preservation of the vessel. 

2. Salvage is not allowed in cases where it 
would hold out a temptation to a dereliction of 
duty; and therefore, in general, seamen, pilots 
and passengers cannot sustain a claim for sal- 
vage for the ordinary assistance they may have 
afforded a vessel in distress, it being no more 
than their duty; but for extraordinary exertions 
beyond their- duty, such claim has been, by the 
general maritime law, sometimes, though very 
rarely, allowed and admitted with extreme cau- 
tion. 

[Cited in The C. D. Bryant, 19 Fed. 605; The 
C. P. Minch, 61 Fed. 513.] 

3. And where the service performed is re- 
quired by law as a duty, it is a rule admitting 
of no exception that it cannot be set up as a 
salvage service. 

4. And therefore, where the laws of New 
York (adopted by congress) make it a part of 
the official duty of pilots to assist vessels in dis- 
tress, it was Tield that they were not entitled to 
salvage for rendering such assistance. 

rCited in Flanders v. Tripp, Case No. 4,854.] 

5. The rule of the common law courts of Eng- 
land that a pilot cannot sue in admiralty on a 
contract for services to be performed on a navi- 
gable river, or waters within the body of a 
county, does not prevail here. Pilotage services 
partake so much of a maritime character, that 
under our system and the grant of admiralty 
and maritime jurisdiction to the district courts, 
such a suit may be maintained in those courts 
in the absence of any legislative provision on 
the subject of pilotage. 

[Cited in The California, Case No. 2,312.] 

6. But the jurisdiction of the district courts 
is not exclusive over such cases. There is noth- 
ing in the nature of the remedy or of the sub- 
ject-matter which can take away the jurisdic- 
tion of the common law courts. And the saving 
in the' judiciary act of the right to a common 
law remedy, is a full recognition of a concurrent 
jurisdiction in those courts of cases which 
may be denominated admiralty and maritime 
causes, where they before had such jurisdiction. 

7. Nor is the mere grant in the constitution 
of cases of admiralty and maritime jurisdiction 
to the courts of the Union necessarily exclu- 
sive, nor a denial of the exercise of jurisdic- 
tion by the courts of the state in such cases. 
Congress, however, might, under its power to 
regulate commerce, establish by law a system 
of pilotage in ports and harbors, and give its 
courts exclusive jurisdiction of cases arising 
under such law. 

8. In the state of New York, however, the dis- 
trict courts have no jurisdiction at all over cases 
of pilotage service; congress has adopted the 
law of the state regulating pilots, and that law 
has provided for compensating pilots for both 
ordinary and extraordinary services of all kinds, 
and has given to the board of wardens power to 

1 [Reported by Elijah Paine, Jr., Esq. Date 
not given. 2 Paine includes cases decided be- 
tween 1827 and 1840.] 

2 [Reversing Case No. 17,297.] 



decide what such compensation shall be. And 
congress having adopted the state law previous- 
ly to the passage of the judiciary act, cases of 
pilotage service were not embraced in the gen- 
eral obligation of admiralty and maritime ju- 
risdiction to the district courts within the state. 

9. The legislature may superadd to the ordi- 
nary duties of a pilot any others which it may 
think proper; and the law of New York having 
provided for the payment of pilots who should 
exert themselves for the preservation of vessels 
appearing in distress and in want of a pilot on 
the coast, it was held that the degree of distress 
could not change the character of the service, 
or convert pilots into salvors, so as to give the 
district court jurisdiction. 

10. The schooner Wave, in leaving the port 
of New York, when nearly opposite the Quar- 
antine Ground, struck a cake of ice which cut 
a hole in the bottom of the vessel, and when 
near Sandy Hook she was water-logged and in 
a sinking condition, and with great difficulty 
kept above water. She fired guns and made 
signals for a pilot, and afterwards signals of 
distress. The pilot-boat Gazette, being about 
two miles distant, and coming into port, manned 
and owned by the libellants, who were all pilots 
of the port, made for the Wave, rendered her 
all the assistance in their power, stopped her 
leak, and saved her from sinking or being run 
ashore. They also transferred a part of her 
cargo to the pilot boat and brought it to the 
city, and one of them remained on board the 
Wave until she reached the city, after three 
days of troublesome navigation. Ueld^ that 
there was no claim for salvage. 

This case came up on appeal from the dis- 
trict court of the United States for the South- 
em district of New York. It was argued at 
the May term of this court, and lay over for 
advisement until the October term. The re- 
spondents libeUed the Wave, in the court be- 
low, for salvage. They were all at the time 
of the services rendered the Wave, either 
branch or deputy pilots of the port of New 
York, duly commissioned under the laws of the 
state, and, as such, jointly owned the pilot- 
boat Gazette, for whose services, and those of 
her crew, the libel to obtain salvage was filed. ' 
The Wave sailed from New York on the 2d 
of Febniary, 1831, bound for Brazos, in Mex- 
ico. Previous to this time, the piers and slips 
had for several days been so blocked up witb 
ice as to prevent vessels from putting to sea, 
imless by watching a favorable moment. On 
the 2d, the Wave, having had signals standing 
the day previously and that day for a pilot, 
and not being able to get one, although one 
had been on board of her and promised to re- 
turn, took advantage of an opening in the ice, 
got into the stream, and had eveiy prospect of 
getting safely to sea without one; but when 
nearly opposite the Quarantine Ground, she 
ran into a field of ice, and struck a cake which 
cut a hole in the bottom of the vessel: and 
when near Sandy Hook, she was water-logged 
and in a sinking condition, the crew exerting 
themselves greatly to keep her above water. 
They fired guns and made signals for a pilot, 
and afterwards signals of distress, in conse- 
quence of which the pilot-boat Gazette, under 
the command of John Hyer, which was aboat 
two miles distant, coming into port, made for 
the Wave, and soon reached her. Capt. Hyer 
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and his men (one of whom was the pilot who 
had that momhig been on board the Wave 
while lykig at the wharf, and promised to re- 
turn and pilot her out, but who did not return) 
immediately rendered all the assistance in their 
power to free the vessel and stop her leak, in 
which they were successful. They also, with 
the assistance of the crew of the Wave, trasis- 
ferred a part of tlie cargo of the latter to the 
pilot boat, and in this condition both vessels re- 
turned to the city— the pilot boat directly— but 
the Wave, with Gapt. Hyer on board, having 
CO encounter rough and cold weather, and de- 
lay, not reaching the city until the 5th of Feb- 
ruary. The assistance rendered by the pilots 
was probably the means of preventing the 
Wave from sinking or being run on shore, as 
there was no appearance of any other relief. 
Capt Hyer, soon after going on board the 
Wave, obtained from Capt. Harriman, her mas- 
ter, a document pm-porting to resign her into 
the former's charge, and which, it was in- 
sisted by the libellants, showed that he did not 
take charge of her in his character of pilot. 
The court below decreed the sum of $1,103.78 
as salvage, with costs and counsel fees to the 
libellants. [Case No. 17,297.] 

On appeal from this decree, W. Slosson on 
the part of the owners of the cargo, and E. 
Paine and A. W. Dodge for the owners of the 
vessel, contended for the following positions, 
Jn opposition to the principles of the decree: 

1, That the district court had no jurisdiction 
of the case, the same having been given, by 
the laws of the state, exclusively to the war- 
dens of the port of New York, who were to 
determine the compensation to be allowed to 
pilots for extraordinary services rendered to 
vessels in distress (Act Feb. 19th, 1819; 5 Sess. 
Laws, art. 11, § 19); and that it was impolitic 
to interfere with the regulations of the state on 
this subject, which had adopted a complete 
system for the government and compensation 
of its pilots, placing them under the control 
of the board of wardens, which was created 
principally to have charge of them. That such 
a supervision was peculiarly necessary over a 
body of men brought and kept together by 
law, entrusted with duties so important to com- 
merce and humanity, enjoying certain exclu- 
sive privileges, and exposed to the temptation, 
and having the oppoitunity of abusing their 
trust; and that this supervision, given to the 
wardens, ought to be left entire, and not be in- 
terfered with. 

2. That congress, imder its constitutional 
power to regulate commerce, had passed a law 
leaving the, regulation of their pilots in port to 
the sevei:al states. That congress could law- 
fully do this, and was not obliged by the con- 
stitution to vest hi the courts of the United 
States jurisdiction over cases which were, by 
the pilot laws of the state, vested in its own 
tribunals, although such cases might otherwise 
have belonged to the admiralty jurisdiction; and 
that as this law was passed by the same con- 
gress as that which passed the judiciary act, 
giving the district court its admiralty jurJsdlcr 
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tion, and only a few weeks before the passage- 
of the judiciary act, it was clear congress did 
not intend to give that com-t jurisdiction over 
pilots, where it was already vested by the state 
in its own courts. 

3. That the pilots in this case had done no 
more than they were required to do by law- 
no more than their duty; and that it was an 
invariable principle that no one could entitle 
himself to salvage by performing his duty* 
And that, besides, they were not entitled to 
compensation on salvage principles, and of 
course could not sue as salvors. 

4. That if this was to be deemed a case of 
pilotage, however extraordinai-y the compensa- 
tion to which the pilots might be entitled, a 
court of admiralty has no jurisdiction over it^ 
as it ocem-red within the body of a county; 
and, being a common law case, the common 
law com-ts have exclusive jmisdiction of it. 

5. That the libellants, being out in then' boat 
in discharge of their oflSeial duties at the time 
they boarded the Wave, could not, by any 
agreement with her captain, divest themselves 
of their official character; and that the attempt 
to do it was a fraud upon the law. 1 Gaines, 
104. That the act of the state' requires pilots, 
on boarding a vessel, to exhibit their printed 
instructions from the wardens, under a pen- 
alty of ten dollars; and that this provision 
was obviously designed to prevent their assum- 
ing to act in any other capacity. Section 18. 

A. Binr and W. Q. Morton, on behalf of the 
libellants, controverted these positions, and sup- 
ported the decree. 

THOMPSON, Circuit Justice. The respond- 
ents filed a libel in the district court, claiming 
an allowance as salvors of the schooner Wave 
and her cargo; and the court, by its decree, 
allowed as salvage one-tenth of the appraized 
value of the vessel and cargo to the libellants, 
amountmg to $1,103.78. From this decree an 
appeal has been taken to this court. Some of 
the questions involved in the discussion at the 
bar, as connected with the circumstances of 
this ease, are new, and by no means free of 
difficulty. In our compUeated system of gov- 
ernment, questions of jurisdiction must neces- 
sarily frequently arise; they are at all times 
interesting and sometimes doubtful, and minds 
equally enlightened and equally aiming at cor- 
rect results, may nevertheless arrive at differ- 
ent conclusions. 

It win not be necessary for me, under the 
view which I have taken of the ease, to enter 
into a particular examination of all the points 
which have been made and discussed at the 
bar. I shall confine myself strictly to this 
case, which requires me only to decide, whetli- 
er the libellants In the court below, bedng 
pilots of the port of New York, appointed un- 
der the authority of the state, could, for the 
services rendered by them, sustain in the dis- 
trict court a claim for salvages 

It is admitted that the libellanfe are pilots^ 

5 [See note at end of case.J 
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or officers holding some station in the pilotage 
establishment for the port of New York, and 
deriving their authority from the laws of the 
state of New York; and that the whole service 
was performed within the jurisdiction of the 
state, and within the range of the pilotage 
estahlishment. 

The character in which the libellants were 
acting, Is important in no other point of view 
than for the purpose of deciding what duty 
was imposed upon them as pilots with respect 
to this vessel under the circumstances in 
which she was found; for I apprehend, if 
they did no more than was their duty to do as 
pilots, it is very clear they cannot set theip- 
selves up as salvors. "We have in the case 
of The Neptune, 1 Hagg. Adm. 227, Lord 
Stoweli's explanation or description of the 
character of a salvor, which is perhaps as ac- 
curate as is anywhere to he found in the 
hooks. A salvor, says he, is a person who, 
without any particular relation to a ship in 
distress, proffers useful service, and gives it 
as a volunteer adventurer, without any pre- 
existing covenant that connected him with the 
duty of employing himself for the preserva- 
tion of that ship; and, therefore, he says, the 
crew of a ship whose stipulated duty it is to 
protect that ship through all perils, cannot he 
considered salvors. He adds, that he wUl not 
say a case cannot exist where they might claim 
as salvors, hut they must be very extraor- 
dinary circumstances indeed, for the general 
rule is very strong and inflexible, that they are 
not permitted to assume that character. They 
are excluded upon just grounds, although a 
liberal allowance in meritorious cases is found- 
ed in sound policy, as holding out strong in- 
ducements to men to exert themselves in the 
preservation of lives and property about to 
perish at sea; yet wlien such allowance is 
claimed by men who have a duty to discharge 
in the preservation of such property, great 
care should be taken not to hold out a tempta- 
tion to a dereliction of duty. Hence it is, that 
In general, seamen, pilots and passengers can- 
not sustain a claim for salvage for the ordi- 
nary assistance they may have afforded a ves- 
sel in distress. It being no more than their 
duty; but for extraordinary exertions beyond 
their duty, such -claim has been sometimes, 
though very rarely, allowed: always, however, 
accompanied by remarks showing the extreme 
caution with which such claim is admitted. 
This is fully exemplified in the case of The 
Neptune, already referred to, which was a 
claim of salvage by seamen. And the like 
language was held by the same judge as ap- 
plicable to the claim of salvage by a pilot in 
the case of The Joseph Harvey, 1 O. Bob. 
Adm, 306, It may be, says he, in an extraor- 
dinary case, difficult to distinguish a ease of 
pilotage from a ease of salvage, properly so 
called, for it is possible that the safe conduct 
of a ship into port, under circumstances of 
extreme danger and personal exertion, may 
exalt a pilotage service into something of a 
salvage service, but in general they are dis- 



tinguishable enough, and the pilot, though he 
contributes to the safety of the ship, is not to 
claim as a legal salvor. So, in the case of Sfa- 
son V. The Blareau, 2 Craneh [6 U. S,] SiO, hi 
the supreme court of the United States, salvage 
was allowed a seaman under extraordinary 
circumstances, where the ship had been aban- 
doned by the master and crew, and the sea- 
man claiming salvage was considered as dis- 
charged from his contract as a mariner, and 
of course had no further duty as such to dis- 
charge. The case of Dulany v. The Peragio 
[Case No. 4,123], decided in South Garohna, 
contains no doctrine at variance with the view 
I have taken of the one now before the court, 
but is in accordance with it in principle. The 
judge says, this ease comes before the court 
as a case of salvage, but, on a full investiga- 
tion of the evidence, it does not seem to be 
altogether such. The pilot took the sloop in 
tow, and It is admitted some compensation is 
due over and above the usual rate of pilotage. 
And as no question of law arose in the case, 
and he had consulted persons conversant in 
these matters, none of whom considered it a 
case of salvage, but all agreed compensation 
should be allowed, by way of encouragement 
to pilots to do more than their mere duty, he 
allowed $200. Here, although it was consid- 
ered that the pilot did more than was strictly 
his duty, the court did not consider it a case 
of salvage. 

The rule which governs aU these eases is 
founded upon the soundest principles of jus- 
tice and public policy, and is fully recognized 
by Mr. Justice Washington in the case of Le 
Tigre [Case No. 8,281]. When, says he, the 
service for which the compensation is claimed 
by a public officer is required of him by the 
law virtute officii, or it becomes a duty neces- 
sarily connected with his public employment, 
we can perceive the most obvious reasons why 
a compensation beyond what the law allows 
should not be claimed from the owner of the 
property saved. And he mentions pilots as a 
class of officers falling within this rule. I am 
not disposed in the least to call in question 
the jurisdiction of the district court, as a court 
of admiralty, over suits for pilotage upon the 
high seas; nor, in denying the jurisdiction of 
the district court in this case, is it necessary 
that I should sustain the doctrine of the com- 
mon law courts in England as to the jurisdic- 
tion of the admuralty; or hold, that if the 
contract be for services to be performed on a 
navigable river or waters within the body of 
a county, no suit will lie in the admiralty in 
favor of the pilot for such services. 2 Wils. 
264. It may be admitted that pilotage serv- 
ices partake so much of a maritime character, 
that under our system, and the grant of ad- 
miralty and maiitime jurisdiction to the dis- 
trict courts, those eom-ts, in the absence of any 
legislative provision on the subject of pilotage, 
may sustain suits for such services, although 
performed within the body of a county. But 
it must be borne in mind that pilotage services 
are not so exclusively of a maritime character 
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that common law courts do not talie cogni- 
zance of suits for sucli setvices, even when 
performed upon tlie higli seas. 2 Bos. & P. 
612; 10 Johns. 112; 1 Caines, 105, There is 
nothing in the nature of the remedy, or the 
subject-matter, wldeh can talie away the juris- 
diction of the common law courts. The sav- 
ing in the judiciary act (section 9) to all suitors 
the right of a common law remedy, when the 
common law is competent to give it, is a full 
recognition of a concurrent jurisdiction in the 
common law courts, of cases that may be de- 
nominated admiralty and maritime causes. 
And it is certain, as matter of fact, that the 
State courts talie an extensive and heretofore 
unquestioned cognizance of maritime con- 
tracts, and on the ground that they are not 
cases, strictly and technically speaking, of ad- 
mhralty jurisdiction. But if the cognizance 
of the district court over all maritime eon- 
tracts and causes of action be exclusive, the 
jurisdiction of the state courts in such cases 
could not be sustained. 1 Kent, Comm. 351. 
Congress, under the power to regulate com- 
merce, might doubtless establish by law a 
system of pilotage in ports and harbors within 
the territorial limits of the states, and give to 
the district courts jurisdiction of all cases aris- 
ing under such law. But the cession by the 
states of all cases of admiralty and maritime 
jurisdiction, cannot be construed into a ces- 
sion of the waters on which those cases may 
arise. The jurisdiction of the state, and its 
right to legislate, is co-extensive with its terri- 
tory, and is still retained, except so far as it 
has been ceded to the United States. [U. S. 
V. Bevans] 3 Wheat. [16 U. S.] 386. Although 
the constitution of the United States declares 
that the judicial power of the Union shall ex- 
tend to all cases of admiralty and maritime 
jurisdiction, yet the com-ts of the United 
States do not exercise criminal jurisdiction 
over maritime crimes and offences, without 
legislative authority. The inquiry in such 
cases is, not what power is given by the con- 
stitution to the government of the Union, but 
how far congress has legislated under that 
power; and unless the crime is brought with- 
in some act of congress, the courts of the Unit- 
ed States have declined taking jurisdiction, 
where the offence was within the cognizance 
ot state courts. [D. S. v. Bevans] 3 Wheat. 
ri6 U. S.] 386; [U. S. v. Wiltberger] 5 Wheat. 
{IS U. S.] 76. This principle has not been 
adopted, to its full extent, with respect to the 
civil jurisdiction of the admiralty, and I thinlc 
ought not to be. I am not, however, prepared 
to admit that the mere grant of the power to 
the Union is necessarily exclusive, and a denial 
Jit the exercise of the power by the states, un- 
til congress acts upon the subject There are 
certainly very strong grounds for maintaining 
that, in those cases where, previous to the for- 
mation of the general government, the state 
tribunals possessed and were in the constant 
habit of exercising jurisdiction, they may con- 
tinue to exercise the same where the common 
iaw affords a full and adequate remedy. But 



with respect to the subject of pilotage, con- 
gress has acted, and it becomes necessary to 
inquire, whether in such manner as to affect 
the jinrisdietion of the district court in this 
ease. 

The act of congress of the 17th of August, 
1789, 1 Stoiy's Laws, p. 33, § 4 p. Stat. 54],— 
declares "that all pilots, in bays, inlets, rivers, 
harbors and ports of the United States, shall 
continue to be regulated in conformity with 
the existing laws of the states respectively 
wherein such pilots may be, or with such laws 
as the states may respectively hereafter enact 
for the purpose, until further legislative pro- 
visions shall be made by congress." No fur- 
ther provision has been made by congress, and 
we must look to the state law for the regula- 
tion on this subject. The act respecting pilots 
was passed at the same session of congress, 
and a few weelis previous to the judiciary act; 
and congi-ess having legislated specifically on 
the subject, and having withdrawn it tempo- 
rarily from the cognizance of the general gov- 
ernment, so far as related to pilots in the bays, 
inlets, rivers, harbors and poiis of the United 
States, it cannot, upon any sound rules of con- 
struction, be considered as impliedly embraced 
in the general delegation of admiralty and 
maritime jurisdiction to the district court 
This act came under the consideration of the 
supreme court of the United States, in the 
case of Gibbons v. Ogden, 9 Wheat [22 U. 'S.] 
207. It had been m:ged at the bar, that this 
acknowledgment of a concurrent power in the 
states to regulate the conduct of pilots, was 
an admission of theh: concurrent right with 
congress to regulate commerce with foreign 
nations and among the states. The court 
thought this inference was not warranted. The 
chief justice observed: "Although congress 
cannot enable a state to legislate, congress may 
adopt the provisions of a state on any subject 
When the government of the Union was 
brought into existence, it found a system for 
the regulation of pilots in full force in every 
state. The act which has been mentioned 
adopts this system, and gives it the same va- 
lidity as if its provisions had been specially 
made by congress; but the act it may be said, 
is prospective also, and the adoption of laws, 
to be made in future, presupposes the right in 
the maker to legislate on the subject The act 
imquestionably manifests an intention to leave 
this subject entirely to the states, until con- 
gress should think proper to interpose; but the 
very enactment of the law indicates an opin- 
ion that it was necessary; that the existing 
system would not be applicable to the new 
state of things, unless expressly applied to it 
by congi-ess. But this section of the act is 
confined to pilots within the bays, inlets, rivers, 
harbors and ports of the United States, which 
are, of course, in whole or in part within the 
limits of some particular state. The acknowl- 
edged power of a state to regulate its police, 
its domestic ti'ade, and to govern its own citi- 
zens, may enable it to legislate on this sub- 
ject to a considerable extent; and the adop- 
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tion of the- state system by eongi-ess, and the 
application of it to tlie whole subject of com- 
merce, does not seem to the court to imply a 
right in the states so to apply it of their own 
authority; but the adoption of the state sys- 
tem being only temporary, until further legis- 
lative provision shall be made by congress, 
shows conclusively an opinion that congress 
could control the whole subject, and might 
adopt the system of the states or provide one 
of its own." "Whatever objection there may 
be to the power of congress to adopt prospect- 
ively state legislation on this subject, there can 
be none with respect to the adoption of the 
then esasting system. 

The district court considered the libeUants as 
having a right to sue in that court, whether 
they claimed compensation as salvors or as 
pilots. For a century past, there have been 
in force in the colony and state of New York, 
laws regulating the duty of pilots in the port 
of New York; these laws have undergone va- 
rious revisions and re-enactments, but have 
continued substantially the same, so far as 
they relate to the questions presented in this 
ease. There can be no doubt but from the 
condition in which the Wave was found, and 
the circumstances under which relief was af- 
forded by the libellants, they are entitled to 
extra compensation for their services. But 
this, in my judgment, is provided for by law, 
and is not to be set up as a claim for salvage. 
These laws have at all times regulated the 
compensation or fees of pilots for their ordi- ■ 
nary services, and have also provided for ex- 
tra services rendered to vessels in distress. 
The last act on this subject was passed in the 
year 1819. In the nineteenth section it is en- 
acted, "that the master, owner, or consignee 
of any ship or vessel appearing in distress, and 
in want of a pilot on the coast, shall pay imto 
such branch pilot or deputy pilot, who shall 
have exerted himself for the preservation of 
such ship or vessel, such sum for extra serv- 
ices as the said master or consignee and pilot 
can agree upon; and in case no such agree- 
ment can be made, the board of wardens shall 
determine what is a reasonable reward, and 
the sum so determined by them shall be paid 
in manner aforesaid." It has been contended 
that the act contemplated no other than mere 
pilot services by pilots, in the ordinary dis- 
charge of their duties; and reference has been 
made to Abbott's Treatise on Shipping for the 
meaning of the term "pilot.*' The name of 
pilot or steersman, says he, "is applied either 
to a particular officer serving on board a ship 
during the course of a voyage, and having the 
charge of the helm, and of the ship's route; 
or to a person taken on board at a particular 
place for the purpose of conducting a ship 
through a river road, or channel, or from or 
into a port." Abb, Shipp. 148. The second 
class of pilots is the one embracing the appel- 
lants; but a mere definition of the term can 
give but very imperfect information as to the 
duties of the officer. And this duty, so far as 
it is implied by the term "steersman," can 



mean only the ordinary duty of a pilot; but it 
certainly cannot be maintained that the legis- 
lature cannot superadd to that duty any other 
that may be deemed fit and proper; and we 
must, therefore, look to the act of the legis- 
lature to ascertain the duty of pilots. And I 
cannot think it the true construction of this 
section of the act to confine it to the mere 
navigation of the vessel; when that is the serv- 
ice performed, the fees are regulated and fixed 
by other parts of the act But this section 
provides for extraordinary services to vessels 
in distress, and for their preservation, and 
which are expressly called extra sei-vices. The 
degi-ee of distress cannot change the charac- 
ter of the service, or discharge the obligation 
to render assistance; it serves to regulate the 
amount of compensation, but cannot convert 
pilots into salvors. It would be difficult to fix 
the point at which pilots might withdraw their 
services as pilots, and set themselves up as 
salvors; and if practicable, it would be ex- 
tremely dangerous a^id repugnant to every 
sound principle of pubhe policy to admit any 
such doctrine; it would be holding out strong 
temptations to pilots to neglect their duty, un- 
der the hope and expectation of receiving a 
greater compensation by way of salvage. Am- 
ple provision is made to compensate them for 
such extra services. The board of wardens is 
always composed of men peculiarly fitted and 
qualified to judge of such services. The plain 
and obvious light, as it seems to me, in which 
this act views pilots is, that their ordinaiy 
duty is to navigate the vessel, and for this one 
rule of compensation is given. Their extraor- 
dinaiy duty is to assist vessels in distress, and 
for this another rule of compensation is pro- 
vided. 

If we look through these laws regulating 
pilots from the earUest period, we find it made 
a part of their official duty to assist vessels 
in distress. The neglect or refusal has some- 
times been declared a forfeiture of office, some- 
times punished by fine. The act of 1775, I 
believe, is the first which provides for compen- 
sation for extiu services. Should any objection 
be supposed to lie agahist the act of congress 
adopting prospectively the state regulation on 
this subject, it cannot affect the present case. 
There can certainly be no objection to adopting 
the then existing system; and the act of 17S4, 
which was the law in force in New York when 
the act of congress was passed, contains sub- 
stantially the same provision, accompanied with 
a recital that the provision is made for the 
encouragement of pilots who shall distinguish 
themselves by their activity and readiness to aid 
and assist vessels appearing in distress; and 
it declares that this extra compensation shall 
be collected in the same manner as directed by 
the act for the collection of pilotage, which was 
before the mayor, or recorder, or alderman, of 
New York, in a summary manner. By some 
of these laws, jurisdiction is given, in general 
terms, to any court having cognizance thereof. 
If this subject, as is said in the Case of Gib- 
bons and Ogden, has been entirely left to the 
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superintendence of the states, it cannot, I think, 
be maintained that the execution of these laws 
is to be enforced in the courts of the United 
States; the whole subject must include the 
remedy. In the case refen-ed to, these laws are 
classed witli the health laws of the states, and 
those which permit a tonnage duty to be levied 
for the use of their ports, and many other sub- 
jects which, imder the powers of tie general 
government, might be withdrawn from the 
states, but which have been left to their su- 
perintendence. 9 Wheat. [22 U. S.] 238. 

Giving to the district court jurisdiction of this 
case as a case of pilotage, would necessarily ex- 
tend that jurisdiction to all claims for fees for 
ordinary services. The district court has treated 
this as a daim for salvage, but at the same 
time declaring that the libellants could sue 
in that court for compensation as pilots. It 
does not become necessary for me, according to 
my view of this ease, to enter into a particular 
examination of the eh:cumstances under which 
the libellants afforded assistance and relief to 
the schooner. Their services were undoubtedly 
very beneficial, and contributed much to the 
preseivation of the vessel and cargo, and en- 
titles them to a liberal compensation; * still, 
they were only acting in the discharge of their 
duty imposed upon them by law, and not as 
mere volunteers. The supreme court of this 
state in the ease of CaUagan v. Hallett, 1 
Caines, 103, in commenting upon the law of 
the state relating to pilots, says it malres it the 
■duty of pilots to give all the aid and assistance 
in their power to any vessel appearing in dis- 
tress on the coast, and neglect or refusal sub- 
jects them to forfeiture of their places. 

I do not enter into the merit or extent of the 
seiTices rendered by the libellants, because I 
hold that whatever they may have been, these 
pilots cannot claim compensation as salvors. 
That admitting cases may exist where pilots, 
fo^seiTices upon the high seas, where their duty 
is prescribed, and to be determined by the gen- 
eral principles of the maritime law, may, in 
very extraordinary cases, become salvors and 
claim as such; yet, in the present ease, where 
their duty is prescribed by statute, which, ac- 
cording to my imderstanding of it, requires of 
them to render all the aid and assistance in 
their power to vessels in distress, under all 
circumstances, they cannot abandon their duty 
"as pilots and become salvors. It may, I be- 
lieve, be laid down as a rule admitting of no ex- 

4 The act for the regulation of pilots and pilot- 
.age for the port of New York (Sess. 7, c. 31, §§ 
2j 3) malies it the duty of pilots to give all the 
aid and assistance in their power to any vessel 
appearing in distress on the coast, and for neglect 
■or refusal subjects them to a fine or forfeiture of 
"their places; but for the encouragement of such 
pilots who shall distinguish themselves by their 
activity and readiness to aid vessels in distress, it 
enacts, that tlie master or owner of such vessel 
shall pay to 'such pilot who shall have exerted 
liimself for the preservation of such vessel, such 
sum for extra services as the master or owner 
:and such pilot can agree unon; and in case no 
«uch agreement can be made, the master and 
wardens of the port are empowered to ascertain 
the reasonable reward. 



ception, that where the service performed is re- 
quired by law as a duty, it cannot be set up 
as a salvage service. I am, accordingly, of 
opinion that the decree of the district court 
must be reversed without costs. 

NOTE. A pilot, while acting in- the strict line 
of his duty, however he may entitle himself to 
extraordinary pilotage compensation for ex- 
ti-aordinary services, as contradistinguishea 
from ordinary pilotage for ordinary services, 
cannot be entitled to el^m salvage. In this 
respect he is not distinguished from any other 
ofBcer, public or private, acting within the ap- 
propriate sphere of his duty. But a pilot, as 
such, is not disabled, in virtue of his office, from 
becoming a salvor. On the contrary, when- 
ever he performs salvage services beyond the 
line of his appropriate duties, or under circum- 
stances, to which those duties do not justly at- 
tsich, he stands in the same relation to the prop- 
erty as any other salvor; that is, with a title 
to compensation to the extent of the merit of his 
services, viewed in the light of a liberal public 
policy. Sir William Scott, in the case of The 
Joseph Harvey, 1 0. Rob, Adm. 306, speaMng 
upon this subject, where pilots were claiming 
as salvors, said, "This is a petition praying sal- 
vage; and it is said by his majesty's advocate, 
that it is impossible for these persons to claim 
salvage, as there is little more than pilotage 
due; although it is allowed that the court* 
may, in cases of pilotage, as well as of salvage, 
direct a proper remuneration to be made. It 
may be, in an extraordinary case, difficult to 
distinguish a case of pilotage from a case of 
salvage, properly so called; for it is possible, 
that 5ie safe conduct of a ship, under circum- 
stances of extreme personal danger and person- 
al exertion, may exalt a pilotage service into 
something of a salvage service. But, in gener- 
al, they are distinguishable enough; and the pi- 
lot, though he contributes to the safety of a 
ship, is not to claim as a legal salvor," From 
this language, it is obvious that the learned 
judge had in his mind the distinction between 
extraordinary pilotage services and salvage 
services, properly so called; the one clearly go- 
ing beyond the mere line of duty, and the other 
going merely to the extreme line of duty. In the 
case of The Aquila, 1 O..Kob. Adm. 37, where a 
magistrate, acting in discharge of his public 
du^, demanded to be considered as a salvor, 
the same learned judge said: "This, however, 
is certain, that if a magistrate, acting in his 
public duty, on such an occasion, should go be- 
yond the limits of his official duly in giving ex- 
traordinary assistance, he would have an unde- 
niable right to be considered as a salvor." The 
same principle was fully recognized by Mr. 
Justice Washington, in the case of Le Tigre 
[Case No. 8,281], in which, after stating that 
ordinary official duties were not to be compen- 
sated by salvage, he added: "Of this class of 
cases is tibiat of a pilot, who safely conducts 
into port a vessel in distress at sea. He acts 
in the performance of his ordinary duty, impos- 
ed upon him by the law and nature of his em- 
ployment; and he is, therefore, not entitled to 
salvage, unless in a ease, where he goes - be- 
yond the ordinary duties attached to his employ- 
ment." Mr. Justice Thompson, in the case of 
The Wave, maintains the same doctrine, upon 
an elaborate review of all the cases,. It has 
been also applied to another very meritorious 
class of cases, we mean that of seamen, who, 
in the ordinary course of things, in the per- 
formance of their duties, are not allowed to 
become salvors, whatever may have been the 
perils or hardships or gallantry of their services 
in saving the ship and cargo. We say in the or- 
dinary course of things; for extraordinary 
events may occur in which their connection with 
the ship may be dissolved de facto, or by oper- 
ation of law, or they may exceed their proper 
du^, in which cases they may be permitted 
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to claim as salvors. Such was the case of 
the seamen left on board in the case of The 
Blaireaii, 2 Cranch [6 U. S.] 268; and such 
was the exception alluded to in the case of The 
Neptune, 1 Hagg. Adm. 226, 237. See 3 Kent, 
Comm. and lect. 47, p. 199 (1st Ed.): The Two 
Cathermes [Oase No. 14,288]; Newman v. 
Walters, 3 Bos. & P. 612. In this last case. 
Lord Stowell, after saying that the crew of a 
ship cannot be considered as salvors, gave what 
he deemed the definition of a salvor: "What," 
said he, "is a salvor? A pei-son who, without 
any particular relation to a ship in distress, 
proffers useful services, and gives it as a volun- 
teer adventurer without any pre-existing cove- 
nant, that connected him with the duty of em- 
ploying himself for the preservation of that 
ship." And it must be admitted, that, how- 
ever harsh the rule may seem to be in its ac- 
tual application to particular cases, it is well 
founded in public policy, and strikes at the root 
of those temptations which might otherwise 
exist to an alarming extent, to seduce pilots and 
others to abandon their proper duty, that they 
might profit by the distresses of the ship, which 
they are bound to navigate. Lord Tenterden, 
in his excellent Treatise on Shipping (part 2, p. 
148, c. 5, § 1), has defined a pilot to be "a per- 
son, taken on board at a particular place, for the 
purpose of conducting a ship through a river, 
road or channel, or from or into a port." His 
duty, therefore, is properly the duty to navi- 
gate the ship over and through his pilotage lim- 
its, or, as it is commonly called, his pilotage 
ground. The case, therefore, necessarily pre- 
supposes, that tiie ship is in a condition capable 
of being navigated; distressed, if you please, 
and laboring tmder difficulties, but still capable, 
in point of crew, equipments and situation, of 
being navigated. No one ever heard of its being 
within the scope of the positive duties of a 
pilot to go to the rescue of a wrecked vessel, 
and employ himself in saving her or her cargo, 
when she was wholly unnavigable. That is a 
duty entirely distinct in its nature, and no more 
belonging to a pilot than it would be to sup- 
ply such a vessel with masts or sails, or to em- 
ploy lighters to discharge her cargo, in order 
to float her. It is properly a salvage service, 
involving duties and responsibilities, for which 
his employment may peculiarly fit him; but 
yet in no sense included in the duty of navigat- 
ing the ship. Lord Alvanley, in Newman v. 
Walters, 3 Bos. & P. 616, puts a case far short 
of that, which is here presented, as a clear case 
of salvage. "Suppose," said he, "a tempest 
should arise, while the pilot is on board, and 
he should go off in a boat to the shore to 
fetch hands, and should risk his life for the 
safety of the ship in a manner different from 
that which his duty required; in such a case, 
it seems to me that he would be entitled to a 
compensation in the nature of salvage; and I 
am glad that Sir William Scott appears to en- 
tertain the same opinion." 
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District Court, E. D. Wisconsin. June, 1877. 

Libel for Seameu's Wages— Pkeltmin'ary Pro- 
CEEDiKGS — Cumulative Remedy. 

1. The remedy given to seamen by sections 

4546 and 4547, Rev. St. U. S., as preliminary 

to the filing of a libel for wages, is not exclusive, 

but cumulative merely. 

[Cited in Murray v. Ferry-Boat, 2 Fed. 88; 

The Edwin Post, G Fed. 208; The Frank 0. 

Barker, 19 Fed. 334.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



. 2. A libel for seaman's wages may be filed, 
and process for the arrest of a vessel obtained 
without resort to the preliminary proceedings 
authorized by said sections. 

3. Those sections examined and construed in 
connection with section 6 of the act of 1790. 

4. The common law rule that a statutory- 
remedy which does not negative the remedy at 
common law is cumulative is applicable to rem* 
edies under the maritime law. 

In admiralty. 

This Tvas a libel for seaman's wages. The 
libel alleged that about the otii day of Oc- 
tober, 1876, the steamer Waverly was lying 
at the port of Cleveland, bound on a voyage 
to Chicago, and thence back to Bufealo; that 
the master hired libellant to serve on board 
the steamer as a seaman, at stipulated 
monthly wages; that libellant signed ship- 
ping articles, and in pursuance thereof went 
on board and entered into the service of the 
steamer. That about the 7th of October, 
and while the steamer was at sea, the libel- 
lant was, by sickness, rendered unable to 
perform the duties of a seaman; and on the 
arrival of the steamer at Milwaukee, to 
which port some part of her cargo was eon- 
signed, being unable to obtain medical treat- 
ment on board, he was obliged to leave the 
vessel; that he demanded his wages from 
the time of shipping on board up to the 
time of his arrival in Milwaukee, which the 
master refused to pay. The libel further 
alleged that a certain amount was unpaid 
and due to the libellant, and that the steam- 
er, at the time the libel was filed, had left 
the port of Milwaukee. To this libel the 
respondent filed a plea, in which, among 
other things, it was alleged, that prior to 
the filing of the libel and the issuing of 
the monition, the master of the steamer 
was not summoned by the district judge, or 
by a justice of the peace, or commissioner 
of the circuit court, to appear before him 
and show cause why process should not 
issue against the steamer. 

Babcock & Stone, for libellant 
Cottrill & Cary, for respondents. 

DYER, District Judge. The point made 
in this case is, that inasmuch as the prelimi- 
nary proceedings authorized by sections 
4546 and 4547 of the Revised Statutes, were 
not taken previous to the filing of the libel, 
the court has not jurisdiction to proceed 
with the cause; and the question submitted 
for decision is, whether in a case touching 
seamen's wages, it is necessaiy that this 
preliminary proceeding, should be taken, be- 
fore a libel can be filed and monition issued. 

The present statute, in relation to these 
preliminary proceedings, is substantially like 
the act of 1790. 

There are some changes in phraseology, 
but in substance the provisions of the two 
statutes are the same. 

Section 6 of the act of 1790 (1 Stat. 131, 
c. 29) provides first: "That every seaman 
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or mariner shall be entitled to demand and 
receive from the master or commander of 
the vessel to which he belongs one-third 
part of the wages which shall be due to 
him at every port where such ship or vessel 
shall unlade and deliver her cargo, before 
tlie voj'age be ended, unless the contrary 
be expressly stipulated in the contract; and, 
as soon as the voyage is ended, aud the 
cargo or ballast be fully discharged at the 
last port of delivery, every seaman or mari- 
ner shall be entitled to the wages which 
shaU be then due according to his contract." 

The same clause in substance may be 
found in section 4530 of the Revised Stat- 
utes, the language of that section being: 
"Every seaman shall be entitled to receive 
from the master of the vessel to which he 
belongs, one-third part of the wages which 
shall be due to him at every port where 
such vessel shall unlade and deliver her 
cargo before the voyage is ended, unless the 
contrary be expressly stipulated in the con- 
tract; and as soon as the voyage is ended, 
and the cargo or ballast is fully discharged 
at the last port of delivery, he shall be en- 
titled to the wages which shall be then due." 

The only material difference between that 
section and the first clause of the 6th sec- 
tion of the original act is, that the words 
"according to the contract" after the word 
"due," at the end of the first clause in sec- 
tion 6, are omitted from section 4530, an 
omission, however, which is quite inconse- 
quential, because it is evident from an ex- 
amination of the entire statute that it is 
treating exclusively of cases where seamen 
have entered into employment ufider written 
conti'act, and that the case of one who en- 
gages in service as a seaman, under agree- 
ment not in writing, is not embraced within 
the provisions of this statute. 

Now, following still further the language 
of section 6 of the act of 1790, we find it 
there provided, that "if such wages shall 
not be paid within ten days after such dis- 
charge, or, if any dispute shall arise be- 
tween the master and the seamen or mari- 
ners, touching the said wages, it shall be 
lawful for the judge of the district where 
the said ship or vessel shall be, or in case 
his residence be more than three miles from 
the place, or of his absence from the place 
of his residence, then for any judge or jus- 
tice of the peace to summon the master of 
such ship or vessel to appear before him to 
show cause why process should not issue 
against such ship or vessel, her taelile, fur- 
niture and apparel, according to the course 
of admiralty courts, to answer for the said 
wages." 

This section then further provides that, 
"if the master shall neglect to appear, or ap- 
pearing, shall not show that the wages are 
paid, or otherwise satisfied or forfeited; and 
If the matter in dispute shall not forthwith 
be settled, in such ease, the^udge or jus- 
tice shall certify to the cleric of the court 
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of the district, that there is sufficient cause 
of complaint whereon to found admiralty 
process, and thereupon process may issue. 

At the end of the section is also this pro- 
vision: "but nothing herein contained shall 
prevent any seaman or mariner from hav- 
ing, or maintaining any action at common 
law for the recovery of his wages, or from 
immediate process out of any court having 
admiralty jurisdiction, wherever any ship 
or vessel may be found, in case she shall 
have left the port of delivery where Her 
voyage ended, before payment of the wages, 
or in case she shall be about to proceed to 
sea before the end of the ten days next after 
the delivery of her cargo or ballast" 

These provisions of section 6 are Incor- 
porated substantially Into sections 4546 and 
4547 of the present Revised Statutes. 

The differences in language are these: 
Section 4546 begins, "whenever the wages 
of any seaman are not paid," etc. The lan- 
guage of section 6 in the act of 1790 is, "and 
if such wages shall not be paid within ten 
days after such discharge," etc. 

This variance is* clearly one of phraseology 
only. The word "such" is used in the 6th 
section of the original act in that connec- 
tion, because immediately preceding it, and 
as part of that section, is the provision 
which declares when and at what ports a 
seaman shall be entitled to demand his 
wages or some share thereof, while in sec- 
tion 4546 of the Revised Statutes, it was 
necessary that the word "such" should be 
changed to "the," because the provision in 
relation to the payment of the wages was 
in a preceding Independent section, (4530). 

There ai'e some further diflferenees in the 
language of these statutes, and I refer to them 
particularly since upon the argument it was 
clauned that because of these variances the 
provisions of the Revised Statutes on the sub- 
ject should receive a different construction from 
that heretofore placed upon the act of 1790. 

In section 6 of the original act it Is provided 
tiat "if any dispute shall arise between the 
master and the seamen or mariners touching 
the said wages, it shall be lawful," etc. 

The language of section 4545, Rev. St., is, if 
"any dispute arises between the master and 
the seamen touching wages, the district judge," 
etc.; the words, "the said" in section 6, of the 
act of 1790, being omitted from section 4546, 
of the Revised Statutes, and in this respect it 
is urged that the present statute Is more com- 
prehensive than the original act, and hence 
should receive a broader construction. 

But to what wages does this provision of 
section 6 refer? Clearly, to wages that have 
been spoken 6t in the previous provision of the 
section, namely, the wages which the seaman 
is entitled to demand at different ports, and 
upon the happening of certain events. 

Then, to what wages does section 4546 of 
the Revised Statutes refer? The words "the 
said" being there omitted it Is nevertheless 
clear that the section refers to such wages as 
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have been previously spoken of in tliis chapter 
(cliapter 3, tit. 53, Rev. St.), because it is con- 
cerning no other wages that any legislation is 
attempted. They are wages due to a seaman 
upon the contmct which he has made, and, 
which it is declared by section 4530,— which 
corresponds, as we have seen, with the first 
clause of section 6, in the act of 1790— shall 
be due in certain installments, and at certain 
times. It is plain, therefore, that in this re- 
spect there is no substantial difference between 
these statutes. 

It is to be observed, also, that the language 
at the end of section 4547, is in substance 
identical with that at the end of section 6 of 
the act of 1790. 

Again it is insisted that the provisions of the 
present statute are of broader import than 
these of section 6, of the act of 1790, because 
in the latter section the language is that "it 
shaU be lawful for the judge of the district," 
etc., "to STunmon the master," etc., while in 
section 4546 of the Revised Statutes, it is pro- 
vided that the district judge may summon the 
master, etc.; and it is contended that the word 
"may," as thus used, means "must," thus mak- 
ing the language of the section imperative, while 
that of section 6 of the act of 1790 is con- 
fessedly permissive merely- I do not think the 
statute should be so construed. The language 
of both statutes in the particular referred to is, 
under a fair and reasonable construction, equiv- 
alent. The change is merely one of words and 
not of meaning. 

T conclude, therefore, upon a comparison of 
these two statutes, that the only differences in 
their respective provisions, are pm*ely differ- 
ences in phraseology; and it has seemed im- 
portant to determine whether this is so or not, 
because if they are substantially the same, then 
the construction which may have been given 
to the act of 1790, with reference to the ques- 
tion here involved, would be applicable in con- 
struing the present existing provisions as con- 
tained in the Revised Statutes. 

Now as an original question it may be said 
that there is strong ground for contending tliat 
this statute was intended as a limitation upon 
the right of a seaman to have immediate pro- 
cess from a court of admiralty against a vessel. 

Forcible argument may be made in favor of 
the proposition that it was the intention of 
congress, in passing that act, to put seamen 
upon a different footing from that occupied by 
other parties, who might at once appeal to the 
maritime law, and obtain immediate process 
for the arrest of vessels; and there are not 
wanting cogent reasons which support such an 
argument. 

There are, however, decisions upon the ques- 
tion so direct, and which emanate fi'om sources 
so eminent that they can hardly be disregarded. 
One of those decisions is foimd in the case of 
The M. W. Wright [Case No. 9,983], and the 
other in the case of The Wm. Jarvis [Id. 17,- 
€973. 

It may be considered also in this connection, 



that it has been long the practice of this court, 
and the practice of the district courts in other 
disti-icts, to treat these provisions of the stat- 
ute to which I have referred, as furnishing 
rather an optional and cumulative remedy, 
than one which excludes a seaman from the 
right, or privilege, in the first instance, to resort 
to process in admiralty. 

In the case of The M. W. Wright, supra. 
Judge Longyear had occasion to construe section 
6 of the act of 1790, and he applied to it the 
familiar rule of construction, that "where a 
right or remedy exists at conunon law, and a 
statute is passed giving a new remedy without 
any negative, express or implied, upon the old 
conxmon law, the party has his election either 
to sue at common law, or to proceed upon the 
statute." 

This rule, of coin^e is as applicable to reme- 
dies under the mal-itime law, as it is to those 
under the common law; and upon a considera- 
tion of the question it is held in the ease cited, 
that the proceedings authorized by section 6 
of the act of 1790, are merely cumulative. 

There is no provision, says the court, ex- 
pressly negativing the old law which gave to a 
seaman the right to commence suit in rem in 
the admiralty court, by hbel, and arrest of 
the vessel in the first instance; and the lan- 
guage used in conferring the right to such new 
proceeding, is certainly veiy far from implying 
such negative. 

The opinion concludes: "I hold, therefore, 
that the preliminary proceedings by summons, 
&c., prescribed by section 6, of the act of 1790, 
are cumulative, and in addition to the ordinary 
proceeding by libel according to the admiralty 
practice, and- may be resorted to or not, at the 
option of the libellant." 

In the ease of The Wm. Jarvis, supra. Judge 
Sprague discusses the question at length, and 
holds that the act is permissive, not imperative; 
that it gives only a cumulative remedy, and 
that the judge, or the comt, has the power, not- 
withstanding the statute, to order process 
against a vessel without previous summons to 
the master. The question, when simplified, 
seems to be this— can a seaman, without re- 
sorting to this preliminary proceeding, apply 
to the judge or to the court, and in the first 
instance, upon such application obtain ordinaiy 
admiralty process for the arrest of the vessel, 
or is the proceeding authorized by the statute 
exclusive in such a case? 

In settling that question I think I must be 
controlled by the decisions to which reference 
has been made, and shall therefore hold, that 
the remedy conferred by this statute is not ex- 
clusive, but is cumulative, and that the right 
of a seaman to usual admiralty process is not 
dependent upon a previous resort to the pre- 
liminary proceeding authorized by sections 4546 
and 4547. 

Plea overruled, with leave to answer. 
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Case No. 17,30S. 

WAY V. SELBY. 

[2 Cranch, O. O. 44.] i 

Circuit Court; District of Columbia. June 
Term, 1812. 

Bail. 

Affidavit to hold to bail. 

N. B. Vanzandt had been discharged under 
the insolvent act. The account was headed 
"Martha Selby, Dr. to estate of N. B. Van- 
zandt." To this was appended an affidavit of 
Mr. Vanzandt that the account was just and 
true as stated, and that he had received no 
part, parcel, secmity, nor satisfaction therefor, 
more than tbe credits given. 

F. S. Key, for defendant, moved to appear 
without bail because there ought to be an af- 
fidavit by Way, the trustee, that he had not re- 
■ceived the balance. 

THE COURT was of that opinion and per- 
mitted the defendant to appear without bail. 
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WAYNE v. HOLMES. 

D- Bond, 27; 2 2 Fish. Pat. Cas. 20.] 

Circuit Court, S. D. Ohio. April Term, 1856. 

Patents— Sdffioienct op Specifioatioss— Vagde- 
kess — invention asd novelxr — bokden op 
Proof — ^Unsuccessful Experiments — Damages 
FOR Infringement — Wash-boards. 

1. The requirement of the statute, in refer- 
ence to certainty and definiteness in the direc- 
tions for constructing a machine for which a 
patent is sought^ has in view two distinct ob- 
jects. The one is, that the public may know pre- 
cisely what the invention is; the other, that, 
upon the expiration of the patent, they may 
have an unerring guide in the specification or 
record in the patent office in the construction 
•of the patented machine. 

[Cited in Tannage Patent Co. v. Zahn, 66 Fed. 
989.] 

2. In a patent for an improvement in the man- 
ufacture of wash-boards from wood and metal 
<;ombined, by sharpening the cutting edges of 
the zinc, or other metal, and incising the edges 
by pressure into the frame, it is not a material 
■defect in the specification that it does not give 
the precise angle of the cutting edge, or de- 
scribe the mode of applying the pressure, or the 
■depth of the incision. 

3. If competent mechanics, skilled in the busi- 
ness, testify there would be no difficulty in con- 
structing the machine from the specification and 
■drawing, the assumption of vagueness and un- 
•certainty in the description is repelled, unless 
it clearly arises from the language used by the 
patentee. 

4. The originality and novelty of the pat- 
■entee's invention being denied in this case, it 
is incumbent on the defendant to rebut the pre- 
sumptions of the patent by proof that it was not 
the invention of the patentee, or was previously 
known and in use. 

[Cited in Johnson v. McCabe, 37 Ind. 539.] 

5. If the jury find that the improvement pat- 
ented was not new and original with the pat- 
entee, the patent is a nullity. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Lewis H. Bond, Esq., and here 
reprinted by permission.] 
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6. Evidence that others, prior to the date of 
the patentee's application, have made trials and 
experiments on the principle of his patent, 
which were not successfully carried out, will not 
defeat the patent 

7. If the jury are satisfied that the patentee, 
or the plaintiff as his assignee, has surrendered 
or abandoned the invention to the public, there 
can be no recovery for an infringement. 

8. If the jury find the patented improvement 
is new and original, and that the defendant has 
infringed, their verdict will be the actual dam- 
age which the plaintiff, as assignee of the pat- 
ent has sustained by such infringement; and 
this is to be ascertained by the number of wash- 
boards made on this principle, and the increas- 
ed profit to the defendant arising from the use 
of the invention. 

9. In computing the damages, the jury should 
exclude feom their computations the increased 
facilities in making wash-boards, due to inven- 
tions of machinery since the patent, or its as- 
signment to the plaintiff. 

This was an action on the case [by Joseph 
W. Wayne against James B. Holmes,] tried 
.by Judge Leavitt and a juiy, to recover dam- 
"ages for the alleged infringement of letters 
patent for an improvement in wash-boards, 
granted to Orin Rice, October 30, 1849, and 
assigned to plaintiff, January 15, 1851. ♦ 

The claim -of the patent was as follows: 
"Having thus fully described the nature and 
effect of my invention, I wish it to be distinct- 
ly understood that I do not claun any of the 
several parts composing a wash-board made 
of sheet metal and wood; but that which I 
do claim as my new and useful improvement 
in the mode of manufacturhig such wash- 
boards, and for which I ask letters patent, is 
incising with the edges of the sheet metal 
(prepared and crimped as described), the legs, 
or the legs and body board by the suitable ap- 
plication of pressure thereto, thereby fitting 
and attaching the one to the other at one oper- 
ation, and with a comparatively water-tight 
joint" 

Miner & Oliver and T. Ewing, for plaintiff. 
C. D. Coffin, for defendant. 

LEAVITT, District Judge (charging jury): 
This suit is brought to recover damages for an 
alleged infringement of the exclusive right of 
the plaintiff to make and vend the improved 
wash-board, patented to Orin Rice, October 30, 
1849, and assigned by Rice to the plaintiff Jan- 
uary 15, 1851. 

It is not denied by the defendant that he 
has made and sold these improved wasH- 
boards; but he insists that the patent is in- 
valid; first, on the gi'ound of the uncertainty 
and insufficiency of the specification affi^sed to, 
and constituting a part of, the patent; and, 
second, that Rice was not the original and first 
inventor of the improvement patented to him, 
and that the same was known and in use prior 
to the date of his application for a patent. 

The question arising on the first ground stat- 
ed is a question of law for the decision of the 
court. It involves this inquiry, whether the 
patentee has made known, with sufficient cer- 
tainty and precision, what his invention is? 
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If he has failed to do this, it is clear that his 
patent can not be sustained, and this action 
must fail. A patent right is the creature of 
the statute, and has no validity unless the 
statute has been substantially complied with. 
The sixth section of the act of congress of 
July 4, 1836 [5 Stat. 119], now in force, pro- 
vides that "before any inventor shall receive a 
patent for any such new invention or discov- 
ery, he shall deliver a written description of 
his invention or discovery, and of the manner 
and process of making, constructing, using, 
and compounding the same, in such full, dear, 
and exact terms, avoiding unnecessary prolix- 
ity, as to enable any person skilled in the art 
or science to which it appertains, or with 
which it is most nearly connected, to make, 
construct, compound, or use the same; and in 
case of any machine, he shall fully explain the 
principle and the several modes in which he 
has contemplated the application of that prin- 
ciple, or character, by which it may be distm- 
guished from other inventions." 

In his specification, the patentee describes 
his improvement as follows: "The nature of 
my invention consists in the mode of manu- 
facturing wash-boards out of metal and wood 
combined, by so preparing the sheet of zinc, or 
other metal, that by sharpening two parallel 
edges, and crimping the sheets from one of 
these edges to the other, I am enabled, by us- 
ing pressure, to incise and fasten, to the wood- 
en sides, the sheet thus prepared." In a sub- 
sequent part of the specification, the mode of 
constructing the wash-board is more fully de- 
scribed, in the following words: "The process 
by which I effect these improvements consists 
in taldng a sheet of zinc, dividing it into strips 
of the width desired, and sharpening to a cut- 
ting edge the sides that are to incise the wood- 
en standard of the frame, and thereby attach 
the one to the other, when they are properly 
brought together; so that by the application 
of pressure, the sheet Is buried to a suitable 
extent, not only fast and firmly to the wood, 
but so aptly that it forms a water tight joint," 
etc. And it is also stated, that "the metal and 
wood being thus exactly and instantly adapted, 
fitted, and closely joined the one to the other, 
by maclfinery expressly prepared for the pur- 
pose, the article can be furnished to the market 
at fifty per cent, less cost." The specification 
refers to drawings, which accompany it, and 
which exhibit minutely the different parts of 
the wash-board, and the method of its con- 
struction- 
It is objected to this specification, that it 
does not comply with the requisites of the 
statute in not stating fully the patented inven- 
tion, and the mode of the consti-uction of the 
wash-board. The specific points taken by the 
counsel for the defendant are, that the specifi- 
cation is defective in not setting out the method 
of sharpening the edges of the zinc, and the 
precise angle of the sharpened edge; and also, 
in not stating the depth of the incision required, 
or the method of applying the pressure by 
which the zinc is incised. If it be ti-ue, as in- 



sisted, that the patentee has failed to describe- 
any material part of the process of making 
a washboard, on his improved plan, necessary to 
the full benefit of his invention, SLnd. this omis- 
sion is apparent from the specification, it Is- 
fatal to the patent. In giving a construction 
to this specification, it will be obviously proper 
that the whole should be taken together; and, 
if from the entire instrument, the true nature 
of the improvement, with the mode of carrying 
it out, is disclosed, it will be deemed to be a 
substantial compliance with the statute. An- 
other iTile is equally obvious, namely, that in 
the description of the improvement, and the di- 
rections for constructing the improved machine, 
it is not necessary to state those matters, which- 
it is apparent would be proper or indispensable 
in its structure. This would involve what the- 
statute designates as "unnecessary prolixity," 
which is to be avoided in a specification. Ap- 
plying these rules, to this specification, I have 
failed to perceive any such omissions as will 
■ invalidate this patent. It is expressly stated 
that the zinc is to be sharpened to a "cutting 
edge;" and it was not necessary to describe 
the process by which the zhic was to be thus 
cut, or to state the precise angle of the cutting 
edge. These would suggest themselves read- 
ily to any mechanic of ordinary inteUigence in 
the construction of the wash-board. There are 
many modes by which these ends could be ac- 
complished with equal ease and utility; but no 
particular mode being claimed as a part of the 
discovery of the patentee, it was not essential 
to describe any. The same remark applies ta 
the depth of the incision required. The speci- 
fication dh-ects that the sharpened edges of the 
zinc are to be buried to "a suitable extent" in 
the sides or legs of the board. A mechanic 
could not fail to know, that for the purpose of 
self-incision, the sharpened edge must extend 
but a short distance beyond the board on 
which the plate of zinc is fixed. It is equally 
clear, that it was not necessary to describe the 
precise mode of applying the pressure by which 
the zinc is forced into tihe wood, and the dif- 
ferent parts of the board fastened together. Im 
the first part of the specification, the patentee 
says, the use of pressure, to incise and fasten 
the zinc to the sides, is necessary; and in the- 
directions for making the wash-board, in a sub- 
sequent part of the specification, it is distinctly 
stated, that the application of pressure is need- 
ed for tins purpose, and reference is made to a. 
machine that might be constructed to accom- 
plish the result. But clearly, it was not neces- 
sary to state the precise method of applying- 
this pressure, or the principle in mechanics to- 
be used in its apphcation. Any kind of pres- 
sure, applied in any way, would accomplish 
the desh^ purpose; and this may well be pre- 
sumed to have been known to the patentee, or 
to any mechanic, who might be called on to 
construct the improved wash-board. I can not 
see, therefore, that there is any such omission, 
or vagueness in the specification, apparent on 
its face, as requures the coiut to pronounce it a 
nullity. It is, however, a question for the de- 
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cision of the jury, upon the evidence before 
them, -whether it describes the mode of con- 
stmcting the wash-board ■with such clearness 
and precision, that a mechanic of reasonable in- 
telligence, and skill in that branch of art, could 
carry the invention hito practice. This is a 
question of fact, and must be settled by the 
judgment of persons having practical knowledge 
in such matters. The requirement of the stat- 
ute, in reference to certainty and definiteness 
in the directions for constructing a machine for 
which a patent is sought, has in view two dis- 
tinct objects. The first is, that the public may 
Icnow precisely what the invention is; and the 
other, that upon the expiration pf the patent, 
they may have an unerring guide in the con- 
struction of the patented machine, from the 
specification on record in the patent office. 

Several witnessses have beeen inquired of 
whether, from the specification and the accom- 
panying drawings, the improved wash-board, 
patented by Rice, could be constructed? They 
have all replied affirmatively to ttiis question. 
One witness, a practical machinist, states that 
he had no difficulty in making a wash-board 
from the directions contained in the specifica- 
tion, in connection with the drawings. He 
says explicitly, that there is no necessity that 
the specification should state the mode of cut- 
ting or sharpemng the zinc, or of applying the 
pressure for the incision of the edges of the 
zinc. No testimony has been offered by the 
defendant to prove that there is any difficulty 
in making the board from the directions given 
in the specification. 

The next inquiry relates to the novelty and 
orighiality of this improvement. As already 
stated, one of the grounds of defense in this 
case is, that the improvement patented by 
Rice was not new, but was known and in use 
before the date of his application for a patent. 
If this defense is sustained by the evidence, 
the patent to Rice has no validity, and no one 
is responsible for the use of the improvement. 
The statute requires that 13ie patentee should 
be the origuial and first inventor. This im- 
plies that the improvement patented was the 
discovery of the patentee, and not borrowed 
fi-om another; and also that it was not before 
known or in use. In a word, it must have 
been original with the patentee, and not known 
to othei-s. It may be remarked here, that there 
is a legal presumption iu favor of the originality 
of a patented invention or discovery arising 
from the patent. As preliminaiy to its emana- 
tion, it is required that the applicant shall 
make oath that he is the original and, so far as 
he 'knows, the first inventor. And, in the ab- 
sence of evidence to negative this prestunption, 
it wm be sufficient to sustain the patent. In 
the present case, the plaintiff has proved the 
originality of the invention by Rice, the pat- 
entee. Having assigned the patent, he has now 
no interest in it, and is a competent witness. 
It is the province of the jury to determine as 
to the credit due to his evidence. He states 
that the improvement in the wash-boai'd for 
which he obtained a patent, was his own in- 



vention. And there "are some facts in proof, by 
other witnesses, in relation to his declarations 
and conduct, anterior to his application for the 
patent, tending to prove that the invention was- 
original with Rice. 

The novelty of the invention presents the 
more important and difficult question for the- 
decision of .the jury. As before intimated, 
under the patent laws, if the patented in- 
vention was known or in use, or something 
substantially and essentially like it, prior 
to the application for a patent, the proof 
of the fact is an answer to an action for an 
infringement. In such case, the patent is- 
void, and no action can be sustained for" 
its violation. The defendant has introduced 
several witnesses to prove the prior use and 
knowledge of wash-boards, made on the- 
self -incising plan, patented by Rice. I shall 
not detain the jury by referring minutely to- 
the statements of these witnesses. Mr. Gil- 
son testifies that he has been engaged in- 
the business of manufacturing wash-boards, 
at different places, since the year 1836; and 
that, as early as 1839, he made them on 
the plan of incision by mechanical pressure. 
It is not clear, however, that this witness- 
made any without, at least, the partial use 
of grooves, in the sides and legs of the- 
board. He also states that, from the low 
rate at which the boards were made, upon 
Rice's plan, he was compelled to abandon 
the business, when they were introduced to 
the public. Another witness, Barrett, states 
that he saw wash-boards in the state of 
Maine, some fifteen years since, made by^ 
sharpening the zinc, and forcing it into the- 
sides by means of a clamp. The witness,- 
Janes, testifies in substance that, in 1846r 
being in the employment of Mr. Babcockr 
at Cincinnati, he made from six to ten 
boards by sharpening the edges of the zinc 
and forcing them in by pressure. In an 
affidavit made by Janes in 1819, which is 
admitted in evidence, he states that after 
leaving Babcock's employment, he made 
three wash-boards on the same plan, and 
gives the names of the persons for whom 
they were made. From the testimony of 
Mr. Bailey, a "witness for the plaintiff, it 
appears that two of these boards have been 
found, and, upon examination, it is ascer- 
tained they were not made on the plan of 
self-incision, but that the edges of the zine 
were let in by mortises. Janes states in. 
his deposition in this case, a/id which is be- 
fore the jury,' that he was under a mistake- 
in swearing, in his affidavit, that the three- 
boards made, above referred to, were on the 
self-incising plan. He, however, repeats the- 
statement that those made by him while in 
Mr. Babcock's employment were made in 
this way. The witness, Babcock, corrobo- 
rates, to some extent, the testimony of Janes, 
in relation to the boards made for him. 
He did not see Janes in the act of making 
_the boards, nor did he take them to pieces 
to ascertain how they were made; but has- 
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no doubt they -were made-on the self -incising 
.plaa. He says he did not like these hoards, 
and no others were made for him in that 
way. On the part of the plaintiff, it is in 
•evidence, by seyeral witnesses who have 
dealt for many years extensively in wash- 
T)oards, both in the Bast and in the West, 
that they never saw or knew of any on the 
self-incising plan till Bice's were introduced 
into the market. 

Such is the summary of the evidence on 
The question of the novelty of this inven- 
tion. It will be for the jury to say which 
way the scale preponderates. They must 
be reasonably certain that the invention 
jjatented by Rice was known before he ap- 
j)lied for a patent, to justify a verdict which 
will invalidate it. And proof of prior ex- 
iperiments on the principle of this invention, 
if not carried on to completion, does not 
make out the fact of prior knowledge or use, 
within the meaning of the patent laws. 
The machine or structure alleged to be sim- 
ilar to that patented, must have been so far 
.perfected as to be of practical utility. And 
if abandoned after experimental trials as 
useless, a presumption would arise that the 
-alleged invention was not identical with one 
subsequently patented to another person, the 
merits and utility of which are proved by 
its general use and admitted superiority over 
all others. 

Every invention, under our patent laws, 
must be "useful," as well as original and 
new. The patent implies that the invention 
js of some utility, but this may be rebutted 
by evidence that it is frivolous and of no 
practical value. In this case, it would seem, 
from the evidence, there can be no doubt of 
the utility of the invention. Although sim- 
ple in its character, and not importing the 
-exercise of a high degree of mechanical or 
scientific talent, it is nevertheless useful, 
and within the scope and policy of the pat- 
ent laws. It is clearly proved that the 
wash-board, made pursuant to this patent, 
is superior to any before in use; and for 
this reason, and on account of the reduced 
price at which it can be made, it has su- 
perseded all others. An intelligent witness 
has stated that, without the aid of the ma- 
chine for pressing the zinc into the sides 
and nailing the boards, patented since the 
date of Rice's patent, his invention has the 
advantage over any, other in the proportion 
of twelve to one. The same witness testi- 
fies that with the aid of the machine re- 
ferred to, with steam power, one hundred 
dozen wash-boards can be made in a day, 
■at an actual cost of one dollar and sixty- 
«ight cents the dozen. 

It is proper here to notice, that it is in- 
sisted by the defendant's counsel, as a 
ground of defense in this action, that the 
plaintiff, as the assignee of the patent, has 
virtually abandoned all his rights under it, 
and can not, therefore, recover damages for 
an infringement. If this position is sus- 



tained by the evidence, it is clearly a good 
defense to this action. The owner of a pat- 
ent has an undoubted right to surrender it 
to public use. And if the evidence satisfies 
the jury that there has been such surrender, 
the plaintiff can not recover. The evidence 
on this point is briefly this: That, owing to 
doubts as to the validity of the patent, a 
number of persons in Cincinnati were en- 
gaged in the manufacture of wash-boards 
on the plan of Rice's improvement; and 
that shortly prior to the commencement of 
this suit, and when it was in contemplation, 
a meeting was held of all these persons, in- 
eluding the plaintiff. After conference on 
the subject of the price of the wash-board, 
an agreement was entered into and signed 
by all the parties, to the effect that there- 
after no one would sell the wash-board be- 
low a certain price agreed on, and stated. 
This agreement was published in one of the 
city papers. This, it is urged in argument, 
is a virtual consent, on the part of the plain- 
tiff, that others should make these improved 
wash-boards, and a waiver of all claims 
for the infringement of the patent. In ref- 
erence to the conference and agreement ad- 
verted to, the witness, Bailey, states "that 
he was then interested in the patent, with 
the plaintiff, and was present at the meet- 
ing, and a party to the agreement as to 
prices to be asked for the wash-boards. He 
testifies that the sole object of the proceed- 
ing was to prevent the prices from running 
down so low as to exclude any profit from 
the manufacture of the wash-boards; and 
moreover, it was distinctly stated, and so 
understood by the parties, that the plaintiff, 
in signing the paper referred to, waived no 
right to which he was entitled us the as 
signee of the patent. If the jury give credit 
to this testimony, there is clearly nothing 
in this transaction justifying the conclusion 
that the plaintiff has abandoned any right 
or claim which vested in him under the 
patent. 

If the jury find for the plaintiff on the 
points to which their attention has been di- 
rected, it will be their duty to assess such 
damages as he may be entitled to recover. 
An infringement of the exclusive right of a 
patentee, or his assignee, implies a right to 
sue for and recover damages for the injury. 
The general rule of damages is the amount 
of profits made by the person infringing 
the patent from the unlawful use of the im- 
provement. On the theory of the patent 
laws, this measures the loss sustained by 
the owner of the patent. There may be 
circumstances of aggravation attending the 
infringement, that will justify a jury in 
returning damages beyond the amount of 
profit derived from it; but there are no 
facts in this ease requiring the application 
of this rule. In the progress of the trial,- 
the plaintiff offered to prove the aggregate 
of profit made by all the manufacturers of 
the improved wash-board in violation of his 
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exclusive right, insisting that the defendant 
■was liable for a pro rata share of this en- 
tire profit, hut the court excluded this evi- 
dence from the jury as not furnishing a 
proper rule of damages. The jury will there- 
fore take into consideration the evidence of 
the number of -wash-boards made by the de- 
fendant, and the profit derived from such 
manufacture; and this will be the proper 
basis of their verdict, if they find the plain- 
tiff is entitled to damages. It was insisted 
by the defendant, that in estimating the 
amount of the damages, the jury should ex- 
clude from -their consideration the increased 
facilities for making the wash-board, due 
to the machines invented since the date of 
Rice's patent for pressing and nailing the 
wash-board. It is in evidence that there 
are two of these in use, constructed on some- 
what different mechanical principles, the ef- 
fect of which is greatly to expedite the 
process of manufacturing these wash-boards. 
The specification connected with Kiee's pat- 
ent expressly refers to a machine to be used 
for the purpose indicated; and it seems 
clear, that in estimating the profit to the 
manufacturer derived from Rice's improve- 
ment, reference may be had to the use of 
such a machine. 

The jury found a verdict for the plaintiff, as- 
eessing the damages at §500. 

[For another case involving this patent, see 
Wayne v. Winter, Case No. 17,304.] 
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Case No. 17,304. 

WAYNE V. WINTER et aU 

[6 McLean, 344.] i 

Circuit Court, D. Ohio. April Term, 1855. 

Patents— Proof of Date op Application— Pat- 
ent-Oppice Recokds. 

1. Parol evidence is not admissible to show 
at what time a patent was applied for. 

[Cited in U. S. v. Seott, 25 Fed. 473.] 

2. The patent-ofiice contains written evidence 
of the fact, and it must be proved by such evi- 
dence. 

l^Ir. Lliner, for plaintiff. 

Stanberry & McCormick, for defendant. 

McLBAN, Circuit Justice. The plaintiff 
tToseph W. Wayne] introduced the patent un- 
der which he claimed a right to a washing 
machine, which the defendants [T. Winter and 
others] were charged with infringing, dated 
30th October. 1849. An assignment to the 
plaintiff by the patentee, on the 15th Janu- 
ary, 1851, was shown, and which was recorded 
in the patent-office in 1853. The face of the 
wash board was covered with zinc, with nu- 
merous eleyations, so as to make a rough sur- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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face on which the clothes, on being washed,, 
are rubbed. The invention consists in extend- 
ing the zinc plate with shai^ened edges beyond 
the board on which it was laid, so that the- 
zinc plate extended into the side pieces fasten- 
ed to the board and made it firm. l^Jrom the- 
evidenee it appears that this wash board had 
been in use more than two years before the 
date of the patent, which, it was contended, 
was a dedication of the improvement to the 
public. The coimsel for the plaintiff offered 
parol evidence to show when the patent was 
applied for, but the court overruled the testi- 
mony, A non suit was suffered, which was- 
set aside on motion and payment of costs. 

[For another case involving this patent, see- 
Wayne V. Holmes, Case No. 17,303.] 
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Case No. 17,305. 

The W. C. REDPIELD. 

[4 Ben. 227.] i 

District Court, S. D. New York. June, 1870. 

Collision on Hudson River — Steaiiboat aud 
Schooner — Beating out Tack— Hold- 
ing Vessel in Stats. 

■ 1. A steamboat with two barges in tow, one^ 
on each side, and a schooner, were both bound 
down the Hudson river. The schooner was 
ahead of the steamer, and was beating down, 
the Wind being about ahead, and the tide ebb. 
Just below the dock at West Camp, the steam- 
er was on the west side of the river, but nearer- 
the middle than the west shore, and the schoon- 
er was a short distance below, going to the- 
westward, on her port tack. The steamer star- 
boarded, so as to go under the stern of the 
schooner; but the schooner, when she had gone 
but a short distance beyond the line of the 
course of the steamboat, and without running 
as far to the west as she could have done, came 
about. The steamboat immediately stopped and 
reversed, but without being able to prevent a 
collision, by which the schooner was sunk: 
Edd, that it was the duty of the steamboat to 
avoid the schooner, and of the schooner to coi.- 
tinue her westward tack as far as was rea- 
sonably safe. 
[Cited in The Servia, 30 Fed. 507; The Cam- 
busdoon, Id. 710: The A. W. Thompson, 39- 
Fed. 116. Cited in brief in The Coe F. 
Young, 49 Fed. 168.] 

2. The schooner did not so continue her tack. 

3. Even if she did, she was in fault, under the- 
20th article of the rules for avoiding collisions, 
in that she was not held in stays long enough- 
to allow the steamboat to pass. 

[Cited in The Renovator. 30 Fed. 195.] 

In admiralty. 

James C. Carter, for libellants. 
Robert D. Benedict, for claimants. 

BLATCHFORD, District Judge. The libel- 
lants, as owners of the schooner Sarah L. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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Merritt, bring this suit against the steamboat 
TV. C. Redfield, to recover the sum of §5,000, 
for the, damages sustained by them through 
■the sinking of the schooner by means of a 
■collision which took place between the two 
vessels on the 9th of October, 1867, between 
five and six o'clock p. m., in the Hudson river, 
just below the dock at "West Camp. Both ves- 
sels were bound down the river. The wind 
was south, and was about ahead to the schoon- 
er, and she was beating. The steamboat had 
two barges lashed to her, one on each side of 
her, which she was towing. The schooner was 
ahead of the steamboat. The tide was ebb, 
or with both vessels. The libel alleges, that 
the schooner had finished her tack to the west- 
ward, and gone about on her tack to the east- 
ward, which was her starboard tack, and was 
sailing close hauled, when the steamboat struck 
her on her port side, a little aft of midships, 
and crushed it in, the bow of the steamboat 
-running up on -her deck, and that the steam- 
boat remained in that position until the schoon- 
er sank from under her. 

The answer sets forth, that the channel, at 
the place in question, is about three-quarters of 
a mile wide, and extends close to the west 
shore; that the steamboat, which was a pro- 
peller, was on the west side of the river, but 
nearer the middle than the west shore; that 
the schooner stood across the river, and across 
the line of the direction of the steamboat, to 
the westward, on her port tack, a short dis- 
tance below the steamboat; that, as the 
schooner was so standing across the river, oq 
a course to the westward, the helm of the 
steamboat was put to stai-board, for her to pass 
imder the schooner's stern, which she would 
have done at a safe distance, if the schooner 
■had run out her tack to the westward; that the 
schooner, instead thereof, continued on that 
tack only imtil she had passed less than her 
length to the westward of the line of direc- 
tion of the steamboat and of the barge on the 
starboard side of the steamboat, and then 
came about and stood on' her starboard tack to 
the eastward, across the river, and across the 
bow of the steamboat, from a pohit so near to 
the line of direction of the steamboat and of 
the barges in her tow, and at so short a dis- 
tance below the steamboat, that, although the 
steamboat's engine was immediately stopped 
and backed, on observing the man at the helm 
of the schooner putting it hard down to come 
about, the collision followed; that the schoon- 
er sank after she had been shoved by the steam- 
boat in toward the shore as far as It was safe 
for the steamboat to shove her, and after a line 
had been got ashore from the schooner; that 
the schooner had abundant unobstructed room 
In the channel to continue on her tack to the 
westward for a much greater distance, and to 
run out her course, and ought to have done so; 
that her coming about and standing to the 
eastward before she had run out her tack, was 
without necessity or justifiable excuse, and not 
to be expected by those navigating the steam- 
boat; and that the persons navigating the 



steamboat hailed the man at the schooner's 
helm, who was the only man on the deck of 
the schooner, not to put his helm down, or to 
that effect, on observing that he was doing so 
to come about. 

It was the duty of the steamboat to avoid 
the schooner, and It was the duty of the 
schooner to continue, on her tack to the west- 
ward, to run, before coming about, as far as 
was reasonably safe. The ease turns upon 
the question as to whether the schooner came 
about improperly at the place where she did 
come about after running to the westward, and 
whether she might have stood, and ought to 
have stood, further to the westward, and 
whether her coming about was a thing not ex- 
pected, and which could not reasonably have 
been expected, by the steamboat It is con- 
tended, on the part of the hbellants, that the 
weight of the evidence on these jquestions, by 
the preponderance of the witnesses both in 
number and quality, is greatly with the hbel- 
lants. There are three classes of witnesses 
in the case— those who were on the schooner; 
those who were on the steamboat, or the barges 
in tow of her; and those who were on shore, 
or on another schooner below In the river, go- 
ing down. The witnesses from the shore are 
two In number, and are witnesses for the libel- 
lants. One of them, De Witt, was on the east 
bank of the river, nearly a mile ofiC from the 
schooner when she went about from her tack 
to the westward, and he does not say that he 
saw her go about, or state where she went 
about, or how far she stood to the westward. 
The other witness, McGee, puts himself not far 
from an eighth of a mile from where the 
schooner went about, his place of observation 
being about one hundred yards inland from 
the edge of the water. But his testimony as 
to the place where the schooner went about 
could not have been the result of any particu- 
lar attention at the time, for he says, that, 
when he saw the schooner come up in the 
wind, it did not occur to him that there was 
any chance of a collision. He says he thinlis 
that the schooner stood in as far as It was safe 
for her to stand, without grounding, and as 
far as any vessels do In beating. The witness- 
es from the other schooner are two in number, 
her master and her mate, and are witnesses 
for the Hbellants. Their schooner was beat- 
ing down the river ahead of the Sarah L. Mer- 
ritt. They say that they went about on the 
west side shortly before the Sarah L. Merritt 
went about, and about one hundred yards to 
the windward of the Sarali L. Merritt, and 
that they were about three hundred yards away 
from the place of collision. They unite in 
saying that the Sarah L. Merritt stood as far 
as was safe to the westward. 

There were two persons on the deck of the 
schooner when she went about— the man at 
her wheel, and her steward. The former alone 
has been examined as a witness. He had 
never been in that part of the Hudson river 
before this occasion. He had no experience 
to guide him, and nothing by which to tell how 



£29 Fed. Cas. page 479] 



(Case No. 17,305) W. C. REDFIELD 



far he could safely stand to the westward ex- 
cept the general view and the example of the 
schooner that was ahead. He saw her tack 
first, he says. There is a flat between the 
channel and the land on the western side, and 
the evidence goes to show that there is no 
reliable guide by which to tell the Ihie of the 
-channel on the west, except to talie a range 
from an object on the land above to one on the 
land below. The man at the wheel of the 
schooner had, of course, no knowledge of any 
such range. He probably tacked when he 
thought he had stood as far to the westward 
as the other schooner had stood. The captain 
of the libellants' schooner and one other of 
her hands have been exammed for the libel- 
lants. Both of them were below when the 
schooner went about, but they were on deck at 
the time of the collision. Of the two, the cap- 
tain alone knew anything of the channel. The 
captain's testimony is very much open to criti- 
cism in regard to its general credibility, be- 
cause of his manifest tendency to exaggera- 
tion. This shows itself in his saying that he 
could see the grass on the flats, as marking 
the boundaiy of the channel at the place in 
question; that there is a reef of rocks putting 
out from the western bank of the channel, op- 
posite where the schooner tacked, and extend- 
ing out for nhiety feet to the eastward beyond 
the easterly luie of the dock at West Camp; 
and that he in vain asked the people on the 
steamboat, after the collision, to shove the 
schooner upon the bank where the flats slope 
into the channel on the west side of the river. 
The man at the wheel of the schooner also jus- 
tifies his going about where he did, on the 
-ground that he saw the eel-grass in the water, 
even with the surface of the water, as mark- 
ing the edge of the channel, and that he stood 
•over to withui a length and a half of the grass. 
As to the grass, the hbellants' witness De Witt, 
who lives on the east shore, opposite the place 
-of collision, and is familiar with the- channel, 
by having fished and sailed about there, says 
that there is no grass growing on the flats 
there; and on the whole evidence, on both 
-sides, I am satisfied that there is no grass to 
be seen there, and no reef extending into the 
•channel. The evidence also shows that, after 
the collision, the steamboat did shove the 
schooner same distance towards the west bank, 
and as far towards it as was possible, in order 
to prevent her sinking in deep water. 

On the part of the steamboat, her master, 
^nd her pilot, who was at her wheel at the 
time, and her engineer, have been examined as 
witnesses; also the captain .of her starboard 
-barge, who was on board of that barge; and 
the captain of her port barge, who was in the 
-pUot house of the steamboat. The substance 
of their testimony is, that, when the steamboat 
was passing down by the West Camp dock, 
both of the schooners were standing to the 
-westward, below the steamboat, the more south- 
erly one being the nearer one to the west shore, 
and the more northerly one being the one that 
•the steamboat afterwards struck; that, when 



that schooner was still to the eastward of the 
steamboat, and on her tack to the westward, 
the pilot of the steamboat starboarded Ms 
helm, so as to be sure and pass safely to the 
eastward of and imder the stem of the schoon* 
er, as she was going towards the west shore, 
and, when he saw;, that he would go dear, eased 
his starboarding; that the schooner had gone 
but a short distance to the westward beyond 
the line of the course of the steamboat and 
her barges, when the pilot of the steamboat saw 
the man at the wheel of the schooner put her 
helm down to come about; that he inunedi- 
ately rang the bells of the steamboat to slow, 
and stop, and reverse her engine; that these 
bells were immediately obeyed, and the engine 
was backing when the collision occurred; and 
that, while the schooner was still in the wind, 
with her sails shaking, the master of the steam- 
boat, from his forward deck, seeing the. man 
at the wheel of the schooner, and seeing that 
he had got the wheel down, and that the 
schooner was going about, cried out to him to 
right his wheel, and not to go about there. 
The man who was at the wheel of the schoon- 
er says that he did not hear this hail, nor a 
hail made by the pilot of the steamboat But 
it is in proof that both of those hails were 
made. The master and the pilot of the steam- 
boat and the master of the starboard barge, 
all of whom appear to be experienced men, ac- 
quainted with the navigation at the place where^ 
the schooner went about, say that she could 
safely have stood some distance further to the 
westward. It would have required her retarda- 
tion but for a short interval of tune, to enable 
the steamboat and her barges to pass in safe- 
ty. As those on the steamboat and her barges 
had just passed West Camp dock, the pilot of 
the steamboat and the masters of the two 
barges, one of whom was on his own, the star- 
board, barge, and the other of whom ^was in 
the pilot house of the steamboat, at the time, 
and all three of whom were observing the 
schooner and her movements, are more reliable 
witnesses as to the distances from the west 
shore, of the place where the schooner went 
about, and of the place of collision, than any 
of the witnesses for the libellants could be, ex- 
cept those on board of the schooner. For the 
reasons already given, the only two witnesses 
from the schoqner, her captain and the man 
at her wheel, who give any evidence on the. 
subject of those localities, are overtiome large- 
ly, as to the quality and the weight of their tes- 
timony, by the witnesses from the steamboat 
and her barges. 

One circumstance is entitled to much weight 
The pilot of the steamboat was alive to his re- 
sponsibility. As the schooner was passing to 
the westward, he starboarded, so as to be sure 
and go under her stern, and then he passed on, 
entertaining, it is clear, from his non-action in 
view of what he saw, no idea that there was 
any danger of a collision with the schooner on 
her next subsequent tack. There is nothing to 
show that he either had, or ought to have had, 
any idea that there was a risk. of such a col- 
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lision, ealling upon him to make some manoeu- 
vre to avoid it, before he saw tlie schooner's 
helm put dovm. If he had entertained such an 
idea, his proper manoeuvre would have been 
either to starboard still more, or to port, and 
in eithejf event to stop and reverse also. But 
he did no one of these things before he saw 
the schooner's helm put down, and he reCratn- 
ed from action evidently because he saw, from 
his knowledge of the channel, that there was a 
free course for him to go by, if the schooner 
did not improperly come back across his track. 
Any other view involves the conclusion that he 
recldessly went on when he must have seen 
and Imown that a collision was almost certain. 
There is nothing in the evidence to warrant 
that conclusion, and the contrary view only in- 
volves the inexperience and ignorance of the 
man at the wheel of the schooner, which are 
abundantly established. 

There is another view. It was the duty of 
the schooner to keep her course, but she is not 
absolved fi-om the consequences of the neglect 
of any precaution required by the ordinary 
practice of seamen, or by the special circum- 
stances of the case. Act April 29, 1864, art. 
20 (13 Stat. 61). Now, whether she did or did 
not stand to the westward as far as she could 
run with reasonable safety, ber coming about 
and getting on a course to the eastward in- 
volved two things, beyond a cessation of her 
movement to the westward, namely, a shaking 
in the wind before filling off on het new tack, 
and such filling off. Wherever the place of her 
shaking in the wind was, with reference to the 
western bank of the channel, it was in fact, 
as shown, a place where the water was suffi- 
ciently deep for her, and the west bank of the 
channel from there runs straight for some dis- 
tance down; and, on the testimony in the case, 
even that of the master of the other sailing 
vessel, the schooner could have been held in 
stays, by competent management, for some 
length of time— long enough, I am satisfied, for 
the steamboat and her barges, going as they 
were at good speed, to have passed safely by. 

On the whole, I think that the steamboat 
has excused herself from fault in respect to this 
collision, and that the^ libel must be dismissed, 
with costs. 



Case Uo. 17,306. 

The W. D. B. 

[Hask. 236.] 1 

District Court, D. Maine. Oct., 1869. 

Salvage— CoMPESSATioiT in Cases of Dekel,iot — 
Purchase op Salvor's Claim by Owseu's 
Agent — Salvage Services— Contracts — Tow- 
age COSTKAGTS. 

1. Salvage amounting to §850, or one half 
of the gross amount received from the sale of 
the property saved, is considered a reasonable 
award for salvage service rendered in bringing 
a wreck into port, found derelict in pleasant 
weather, not far from the coast, and in the ac- 
customed track of coasters and fishermen. 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



2. The agent of the owners of the lost prop- 
erty, having purchased the claim of part of th& 
salvors, is allowed from the sum awarded as 
salvage, the amount that he paid for the claim 
and no more. The law does not allow an agent 
to speculate on the misfortunes of his prin- 
cipal. 

3. Services, performed in righting a wreck 
after it is saved from immediate danger and 
has reached a port of safety, are not properly 
salvage service, and should be ^aid for on the ba- 
sis of labor performed and services rendered; but 
a contract, made between the salvors and the 
persons furnishing such service, should be re- 
garded, if reasonable. 

[Cited in The Clotilda, Case No. 2,903.] 

4. The same rule applies to towage service 
rendered under like circumstances. 

5. Contracts for towage, made between mas- 
ters of tugs and persons in charge of a wrecks 
should be scrutinized by courts of admiralty, 
and annulled if it appears that undue advantage 
was taken of the necessities of the persons m 
charge of the wreck to procure unreasonable 
recompense. 

6. The full sum fixed by the contract for tow- 
age service will not be allowed, but only a 
quantum meruit, if it appears that the service 
did not accomplish the result agreed to be per- 
formed. 

7. Taxable costs and expenses are ordered 
paid from claimant's moiety of gross sales. 

In admiralty. Libel in rem for salvage serv- 
ice in saving a wreck. 

The owners appeared and claimed their 
property, and by answer disputed the amount 
claimed in the libel. ' 

Thomas B. Beed, for libellants. 

Almon A. Strout and George F. Shepley, for 
claimants. 

FOX, District Judge. This schooner, be- 
longing to St, John, N. B., was dismasted and 
capsized in the gale of Sept. 8th, off the coast 
of Maine, whilst on her voyage from Boston 
to this port, and all hands were lost. On the 
morning of September 11th, the wreck was 
discovered by the crew of the fishing schooner, 
Mai-y A. Downes, about twelve miles south- 
east from Wood Island, bottom up, with no 
one on board. The M. A. Downes was twelve 
tons bm-then, with a crew of four men and 
two boys. They boarded the wreck and un- 
dertook to tow her into Wood Island, for this 
pm'pose fastening ropes around her keel by 
driving through them spikes into the keel and 
planking, and hitching their cable through 
these ropes, thus secured to the wreck. After 
they had thus worked for about two hours, the 
schooner Winfield Scott, a fishing vessel of 
about seventy tons, with a crew of twelve men, 
came alongside and offered her assistance In 
towing the wreck, which was at once accepted. 
A hawser was taken to the Winfield Scott, 
and both vessels had been employed in towing 
about twenty-four hom-s, bringing the wreck 
within two or three miles of Wood Island, 
when the steam tug Uncle Sam, Willard, mas- 
ter, came up and proposed to tow the wreck 
into Portland harbor. Some discussion arose 
as to the price to be paid to the tug, the skip- 
pers not being willing to pay more than two 
hundred and fifty dollars, but the captain of 
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the tug Insisted on three hunflred, and this 
amount was finally agreed npon, and a writ- 
ten agreement was signed on board the tug by 
which 'Willard undertook to tow the wreclc lo 
Portland for that amount. The Unele Sam, 
together with a smaller tug, then attempted 
to tow the wreelc to Portland, about twenty- 
four miles distant. There was some sea on, 
but the weather was pleasant, and so contin- 
ued for a number of days. Finding the tugs 
were able to malie but little progress on ac- 
count of the chains, spars and rigging, drag- 
ging badly under the wreeli, Willard agreed 
with the skipper of the Mary A. Downes to 
take the wx'eck into "Wood Island, which was 
accomplished in a few hours. The tugs then 
attempted to right the wreck, but did not suc- 
ceed, and returned to Portland, leaving the 
wreck in clmrge of the fishing schooners, with 
the understanding that whenever they should 
get her righted, the tugs would come out and 
tow her round to Porfland. 

Two large broad sloops engaged in carrying - 
stone to the Saco breakwater, furnished with 
sti'ong derricks and steam windlasses, were 
afterwards employed in an attempt to turn 
over the hull, payment being dependent on suc- 
cess. They, however, failed in the attempt, 
breaking one of their derricks, and thereby 
destroying a dory belonging to the M. A. 
Downes. 

The Winfield Scott, after remaining four 
days at Wood Island, proceeded on her fishing 
voyage, leaving the wreck at anchor in charge 
of the M. A. Downes, and a few days after- 
wards, all claim for salvage in behalf of the 
Winfield Scott and her ci-ew was assigned to 
David Boyd^ Charles H. Chase, and W. Wil- 
lard, for one hundred and fifty dollars, Willard 
being the master of the tug, and Chase, one 
of tlie firm of Chase & Littlejohn, who were 
the agents for the owners of the wreck. The 
purchase of the Winfield Scott's claim was 
made witfiout objection from the owners, or 
agent of the insurance company in which the 
vessel was insured, and who were aware of 
the arrangement before it was completed. 
Chase and Boyd then chartered the schooner 
Nellie Chase to go round to Wood Island and 
assist in righting the wreck, agreeing to pay 
her thirty-five dollars per day for three days, 
certain, and twenty-five dollars per day, so 
long as she might be engaged beyond the three 
days. Boyd, a rigger and man of experience 
in such business, went on board the Nellie 
Chase on Thursday morning, September 23d, 
with five men and proper tackles and pur- 
chases. They left Portland about seven in 
the morning, were towed out to Wood Island 
by the Uncle Sam, turned the wreck over in a 
few hours, and the same day it was towed 
round into Portland Harbor together with the 
Nellie Chase and M. A. Downes, arriving about 
midnight The crew of the M. A. Downes 
remained in charge of the wreck until its ar- 
rival in Portland, and rendered all the aid and 
assistance in their power whilst in charge of 
tie property. 

29FED.OAS. — 31 



A libel was filed by the Mary A. Downes for 
salvage. The owners and crew of the Win- 
field Scott, by Boyd and others, also interven- 
ed by petition, claiming to be made parties as 
salvors. Chase & Boyd have also filed a sup- 
plementaiy petition for an allowance of the 
expenses of the Nellie Chase, for Boyd's serv- 
ices at Wood Island, and also, for certain ex- 
penses paid by Chase for watchmen, &c. 

The wreck and materials have been sold 
under an interlocutory order of sale, and the 
gross amount realized is $1,702.00. 

This vessel was clearly derelict at the time 
she was discovered by the Mary A. Downes. 
She was then drifting on the high seas, more 
than a dozen miles from land, with no one on 
board, her crew having all perished in the gale 
three days previously, one of her owners, the 
master, having been lost, and the others, resi- 
dent in New Brunswick, being entirely igno- 
rant of the disaster and of the situation and 
condition of their property. Under these cir- 
cumstances, the aid and assistance rendered 
by the two fishing vessels in towing the vtreck 
for twenty-four hom-s towards the coast, and 
afterwards employing the steam tug in bring- 
ing the vessel into a place of safety, were 
dearly of a salvage nature, and justified them 
in standing before the eouit as claimants for a 
reasonable salvage, for the benefits thus con- 
ferred, by their exertions, upon the owners of 
the property thus saved. As is very clearly 
stated by Judge Ware in the case of The Em- 
blem [Case No. 4,434]: "By the common law, 
the finder of property, which has been casual- 
ly lost, has no legal claim against the owner 
to anything in the nature of a rewai'd or com- 
pensation for finding. AH that he can pretend 
to is the re-payment of the actual expenses he 
has incurred in preserving it, and upon the 
payment of this, the owner is entitled to re- 
ceive his property free from all other charge. 
* * * The max-itime law, from considera- 
tions of public policy, has established a dif- 
ferent rule for goods which are lost at sea. 
A person, who preserves goods which are lost, 
or in danger of being lost, by the fortunes of 
the sea, is entitled to a reward for that serv- 
ice. * * * By saving them, he acquires a 
sort of proprietary interest in the goods, a jus 
in re, and a complete possessory right against 
all persons claiming an interest in them, to re- 
tain them until his compensation is paid, or 
until he can proceed to enforce his right 
against them by due course of law. * * « 
The right of dominion, or the absolute prop- 
erty, in the meantime remains in the original 
owner. But he is under no obligation to as- 
sert his right by intervening with a daim. 
He may abandon his property if he pleases, 
and if he does so, and dechnes to make himself 
a party to the suit, no decree can be made 
against him." 

The great learning and experience of Judge 
Ware, in matters of admiralty, must always 
commend his decrees, in cases of this nature, 
to the favorable consideration and approval 
of aU who may be called to' act upon similar 



W. D. B (Case No. 17,306) 



[29 Fed. Cas. page 482] 



causes, and I have, therefore, carefully exam- 
ined all the decisions of this learned judge in 
salvage eases which are to be found in the re- 
ports, that I. might ascertain what amounts 
he was accusto^ned to allow in such cases. 

In the case of The ISlizaheth and Jane [Case 
No. 4,356] a brig found derelict, about twenty- 
leagues from Seguin with foremast gone, main- 
mast half cut off, sails and rigging in a ruin- 
ous condition, and filled with water that was 
towed by the salvors, after four days' labor, 
into HarpsweU, the court, in 1823, recognized 
the general rule of a moiety being awarded in 
cases of derelict, admitting it as in force as a 
general guide of judicial discretion, yielding to 
the reason and equity of particular cases, held 
that if the salvors claim a larger share, it be- 
longs to them to extract the case from the 
rule and show that a larger share ought to be 
allowed. In that case, a moiety of the gross 
amount of sales, viz., $1,308, was allowed for 
salvage. 

The case of The Bee [Case No. 1,219] was 
decided in 1836. She had been thrown on her 
beam ends, lost both masts, and drifted into 
Bradford's Cove on Grand Menan, where she 
came to anchor; the next day, November 13th, 
the crew left her with one anchor down and 
chain not seem'ed, and went ashore for assist- 
ance, the wind at that time blowing a gale di- 
rectly on shore, and the vessel exposed to its 
full force and drifting towards the rocks. The 
libellants heard the story of the crew as to the 
condition of the vessel, and went on board and 
took possession. The crew afterwards came 
out of the woods, down to the shore, with the 
intention of returning to the vessel. The sal- 
vors retained possession, rigged jury-masts, pro- 
cured some small sails and got her into Lubec 
on the 17th. In that case the value of the 
property saved was about $2,000 and Judge 
Ware allowed $350 salvage. 

In 1837 the Rismg Sun [Case No. 11,858] 
was found by a fishing vessel about twenty 
miles south of Cape Sable, deserted by her 
crew, on her beam ends, fuU of water, and was 
towed by the salvors into Penobscot river. The 
value of the property saved was §536. Three- 
fifths of this was allowed as salvage, the value 
of the salvor ship being $2,000, besides her 
cargo of fish. 

In his opinion in that case. Judge Ware 
says: "The rule seems formerly to have been 
considered imperative to allow a moiety in aU 
cases without distinction. But in modem 
times the rule is not considered as inflexible. 
Sometimes, though rarely, more is given, and 
sometimes less, having a just regard to the cir- 
emnstances of eacli case, to the risk, the labor, 
the amount of property saved, and the value of 
tliat put at hazard by the salvor's service." 

The Amethyst [Case No. 330] was decided 
in 1839. It appeared that vessel was capsized 
and her crew taken off, and four days after- 
wards, she was fallen in with fifteen or twenty 
miles south-east of Monhegan by three fishing 
vessels belonging to' Boothbay, who towed her 
4he next day near to Boothbay harbor; but be- 



,fore she arrived within that harbor a storm arose, 
the cables parted from the wreck, and she was 
driven on to a reef. Next day there was a 
heavy sea, and the labor of saving the prop- 
erty was severe, attended with danger to liEe 
in getting the cargo from the wreck, and it 
was necessary to guard it after it was landed 
to protect it from plunder. The value saved 
amounted to only $841, The court allowed the 
three fishing vessels $400 salvage, leaving cost 
and expenses a charge on the residue. 

In the case of The Emblem [supra] (1840) 
the whole amount of property saved which 
was liable to salvage was $600. There were 
taken from the wreck, at the same time by the 
salvors, bills of exchange and drafts to the 
amoimt of $8,000, belonging to the same persons 
who owned the other property; but upon these 
the court did not consider ttiat salvage could 
be allowed. A number of persons were res- 
cued from the wreck, so enfeebled by theh- suf- 
fering, as to be entirely helpless. A salvage of 
$380 was allowed. 

There are other decisions of Judge Ware not 
reported, but within the recollection of the 
court, and such as The Goods Saved from the 
Bohemian, in 1864, and the case of The Maiy 
A. Howes [Case No. 9,193], a fishmg vessel 
that had been boarded by the rebel privateer 
Tacony, her crew taken off, and the vessel par- 
tially dismantled and set on fire, and after- 
wards found by the libellants and taken into 
Boothbay. In all of these cases a moiety was 
allowed for salvage. On a careful examina- 
tion of his decrees, I am confirmed in the opin- 
ion, that imder ordinary circumstances in cases 
of a derelict, where the amount saved was nei- 
ther very large nor very small, it has been 
usual and customary in this district, to allow a 
moiety, or about that proportion of the prop- 
erty as salvage. In 1865, Judge Benedict, in 
case of The Charles Henry [Id. 2,617,] acted 
upon this rule, stating that the burden was 
on the claimant to show that a different meas- 
ure should be applied if he wished it reduced. 

The circumstances of the present ease do not 
suggest any valid reasons for any departure 
from this proposition. The wreck was found 
in pleasant weather, at not a great distance 
from the coast, and In a position where from 
the large mnnber of coasters and fishing ves- 
sels which abound in this vicinity, in all proba- 
bility she would have been picked up by some 
other vessel if the libellants had not discovered 
her. The value of the property at risk in ef- 
fecting the salvage was not very large, botli 
vessels probably not being worth much, if any, 
over $4,000. The risk to life and property in 
the service was very shght, and the labor of 
towage was quite moderate and but for a short 
period; no particular skill was either requisite 
or manifested; and under all the circumstan- 
ces of the case, I am of opinion that $850, be- 
ing a moiety of the gross amount of sales, is 
a reasonable award and compensation for the 
services rendered to -the ownei-s of this prop- 
erty in saving it; for it should ever be remem- 
bered by the court, if not by the salvors, tliat 
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the property, although wrecked, still belongs to 
Its orighial owners, and that salvage is only a 
reasonable and proper compensation, to be 
awarded out "of the property itself, for the ben- 
efit conferred upon the owner by bringing it 
to a place of safety and restoring it to him. 
The apportionment of this amount among the 
respective parties is not without difficulty. 

The clahn of the Winfleld Scott has been 
ti-ansferred for the sum of ?150 to Chase and 
oQiers, and as all parties, both salvors and pur- 
chasers, by the purchase have demonstrated 
that they considered that amount a fair re- 
muneration for the services rendered by that 
vessel, I am inclined to adopt their conclusions 
and not to increase the amount. The wreck at 
the time of this pmrchase was at Wood Island, 
comparatively in a place of safety, and the 
salvors were weU aware of tiie services they 
had rendered, and what they should receive in 
satisfaction therefor. The purchasers of this 
claim, one of whom was then acting as agent 
for the owners of the vessel, certauily should 
not ask for anything beyond an indemnity and 
return to them of the amount thus advanced in 
defraying the charges and claims on the prop- 
erty of the principal, whose interests this agent 
was bound to guard and protect; for the law 
will not permit an agent to speculate on the 
misfortunes of his principal, or to hold any 
profits incidentally obtained in the execution of 
his duty. From the evidence before me, I have 
no reason to suppose that Capt. Chase had 
any such motive or purpose, but giving him 
full credit for his statement, that he purchased 
fliis claim in order to control the wreck for the 
owner's benefit, and that he was influenced 
solely by what he believed to be for theh: ad- 
vantage, and had no intention personally to 
gain any profit or advantage thereby, most 
praiseworthy and honorable motives, which 
should actuate every honest agent whilst in the 
discharge of the duties of his agency, I can 
have no doubt that it will be entirely satisfac- 
tory to him and his co-piu;chasers, if I award 
for their benefit on the libel in behalf of the 
Winfield Scott, the sum of $150, the claimants 
not having raised an objection, which might 
have been presented, founded on the transfer of 
the claim to these parties. 

The petition of Boyd and Chase is for. the 
payment of certain expenditures incurred by 
them, and for Boyd's services about ,the vessel 
after theh: purchase of the W. Scott's claim. 
These services, as I think, are to be consid- 
ered, not as absolute salvage services, but 
rather as claims for work and labor done upon 
the property after it had been saved from im- 
mediate danger and had reached a port of 
safety. 

The Nellie Chase was chartered by the 
petitioners to go to Wood Island and assist 
In righting the vessel, and they agreed to 
pay her thirty-five dollars per day for three 
days absolutely, and twenty-five dollars per 
day for the time she might be further em- 
ployed. They left here about seven o'clock 
In the morning, were towed to Wood Island 



by the tug, and returned about midnight 
the same night with the wreck, having been 
actually employed short of twenty hours, 
but if the bargain was a fair and reasonable 
one, upon which point there is nothing "to 
discredit it, the owners of the Nellie Chase 
are entitled to receive their three days' pay, 
although they have been deprived of their 
vessel but a single day, and they have had 
the use of her for the two days for which 
they thus will receive compensation from 
the petitioners. It would have been more 
satisfactory to the court, if the contract had 
been to pay a reasonable amount for the 
time to be actually employed; but as it ap- 
pears to have been difficult to obtain a ves- 
sel, and it is not shown that one could have 
been obtained on any other terms, I will 
allow the charge of $105 on account of the 
Nellie Chase. Another claim made on ac- 
count of this schooner is for a hawser, 
which is said to have been chafed and 
parted in towing the wreck, or as is set forth 
in the bill of items, "spoiled in righting and 
toAving schooner." This charge is one which 
I should not certainly allow to its full ex- 
tent The schooner was hired for the pur- 
pose of righting the wreck, was to be towed 
out and back, of course in connection with 
the wreck, if the undertaking should prove 
a success; aU the spars, rigging, hawsers 
and other appurtenances of the schooner 
were to be used in any way which was rea- 
sonable and proper, and if whilst thus used, 
they should be injured, I apprehend the 
damage should be borne by the schooner, 
and not by those who have hired her for 
this employment It certainly must have 
been well understood, that the work about 
which she was to be employed, was some- 
thing unusual and would make somewhat 
severe demands upon the vessel, her rigging 
and other appurtenances in accomplishing 
the business she had undertaken; her spars, 
ropes and hawsers would necessarily be re- 
quired to withstand heavy strains and great 
force; they were hired for this very purpose 
as a part of the vessel, and the damage 
to them, if any, should not be charged to 
the hirers, especially when we consider the 
large amount to be paid for one day's em- 
ployment of the vessel. It is said, the haw- 
ser was broken and chafed whilst in use 
as a tow-line from the tug to the wreck; 
if so, the tug may be accountable, as she 
should have been provided with proper tow- 
lines; if she was deficient, and obtained 
the hawser from the schooner which was in 
charge of her master, it is a matter solely 
between the tug and schooner as to the 
damage done by the tug to a hawser for 
which the charterers of the schooner can 
in no way be held responsible. 

Boyd went in the Nellie Chase, taking with 
him five of his men, and his tackles and pur- 
chases sufficient to right the wreck. His 
claim is one hundred twenty-five dollars for 
this day's work. He ordinarily charges 
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tlxree dollars and. a halC a day for his men, 
and the use of his blocks and purchases, he 
states -would be worth ten dollars. Chase 
claims twenty-eight dollars paid for watch- 
ing the property after it was brought to 
Portland, and before it was taken posses- 
sion of by the marshal. He also presents 
another bill for horse hire, services of Capt. 
Shannon, and telegraph charges, amounting 
in all to thirty-four dollars and forty-six 
cents, no part of which, as I think, can 
properly be allowed in the present suit, as 
they are charges to be borne by the owners, 
without regard to any salvage services. Up- 
on the best consideration which I can give 
to the claim presented by Boyd & Chase, 
for their own charges and the bills of the 
Nellie Chase, I shall award and allow them 
the sum of §225. 

The only remaining claim is that of the 
original salvor, the Mary A. Downes, and 
this includes the amount properly charge- 
able for towage by the steam tugs. It ap- 
pears that the two small fishing vessels had 
succeeded in towing the wreck in her then 
condition about ten miles, and as the weath- 
er then was and continued for some days, 
I have no doubt they would with persever- 
ance have succeeded in getting it into Wood 
Island, if they had chosen so to do; still 5t 
was quite proper for them to obtain the as- 
sistance of the tugs, at a reasonable price, 
and the court will always be quite ready to 
sustain any agreement for towage for 
wreclis, which under. the circumstances may 
be fair and just In the present case, the 
agreement, as made, was to tow this wreck 
as it then was, bottom upwards, into this 
pwt for three hundred dollars. Willard, 
the master of the tug, has been for many 
years engaged in this business, saw the con- 
dition of the wreck, and must have been 
aware of the slow progress of the schooners 
in towing it, and he demanded a* very con- 
siderable sum for taking it to Pox-tland, and 
more than the skippers of the fishing ves- 
sels thought reasonable; but situated as 
they were, they finally agreed to pay this 
amount for this particular service, and the 
court would probably have allowed that 
sum, if the tug had performed her part of 
the contract., which it must be remembered 
was to take the wreck into Portland, as it 
then was, and not as it might afterwards 
be, when righted at the expense of the sal- 
vors, and so placed as to be towed there in 
a third of the time it would have taken, in 
the condition the wreck was when the bar- 
gain was made. 

I deem it not Improper to suggest in rela- 
tion to these contracts for towage entered 
into by the masters of the tugs with those in 
charge of wrecked property, that a court of 
admiralty is inclined to scrutinize such bar- 
gains with considerable care, and before 
they will be sustained and enforced, the 
court must be satisfied that the master of 
the tug has not taken advantage of his posi- 
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tion to make an unreasonable bargain, and 
insist on an exorbitant recompense. 

Mr. Justice Story in The Emulous [Case 
No. 4,480], says, "It is true, that contracts 
made for salvage services are not ordinarily 
held obligatory by the court of admiralty 
upon the persons whose property is saved, 
unless the court can clearly see that no ad- 
vantage is taken of the parties' situation, 
and that the rate of compensation is just 
and reasonable. The doctrine is founded 
upon principles of sound public policy, as 
well as upon just views of moral obligation. 
No system of jurisprudence purporting to be 
founded upon moral, or religious, or even 
rational principles, could tolerate for a mo- 
ment the doctrine, that a salvor might avail 
himself of the calamities of others to force 
upon them a contract unjust, oppressive, 
and exorbitant, that he might tiurn the price ' 
of safety into the price of ruin; that he 
might turn an act deinanded by Christian 
and public duty into a traffic of profit, which 
would outrage human feelings and disgrace 
human justice." These remarks are quite 
applicable to salvage services by towage, 
and whenever such a contract is produced, 
and a much larger compensation is found 
to have been agreed upon than is ordinarily 
claimed for towage services, the court will 
not feel obliged to allow such exorbitant 
sums, although the party may have signed 
an agreement to pay the amount. In most 
eases it will probably be better for all con- 
cei-ned that the towage services of wrecks 
should be rendered without any special 
agreement as to the rate of compensation, 
leaving this to be determined afterwards, 
when both parties are on shore on an equal- 
ity, by the parties themselves, or by the 
court in case of disagreement. 

Admitting, for the purposes of this deci- 
sion, that three hundred dollars would not 
have been an exorbitant amount for towing 
the wreck, as she then was, into Portland, 
and that the bargain was fair and just and 
obligatory on both sides, it is quite manifest 
that the tug has not performed her part of 
it, because after a very short attempt at 
towing the' wreck, the captain of the tug 
declared that he could not accomplish it, 
and thereupon, as he says, obtained the con- 
sent of the skipper of the M. A. Downes, 
that he should take the wreck into Wood 
Island, and come out and take it round to 
Portland when righted. This proposition 
was assented to, but it does not appear that 
the skipper agreed to pay the amount of 
three hundred dollars for this service, which 
could be much more expeditiously and easily 
accomplished when the wreck should be u)>- 
on an even keel. I am not at all convinced 
that the tugs could not have taken the 
wreck into Portland harbor as she then 
was. They were certainly much more pow- 
erful than these fishing vessels, and, al- 
though it might have probably taken the 
tugs somewhat longer than was desirable, I 
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believe they would have succeeded in get- 
ting tlie •wreelj: into Portland harbor with- 
out any great rislc to the property, and that 
the hull could have been righted for less 
than half the expense it cost at Wood Is- 
land, provided the tugs had performed their 
part of the contract, and brought the wreck 
in here as it was stipulated they should do. 
Not having done so, the skippers of the 
fishing vessels are not legally bound to pay 
the master of the tugs the stipulated 
amount, but he is only entitled to claim a 
just and fair compensation for what he has 
done. I have hesitated, between $200 and 
^250, but on the whole, considering that on 
the fljst day some assistance was rendered 
by the tugs, and that afterwards the Uncle 
Sam was employed for one day about the 
wreck, I have decided to allow the M. A. 
Downes the sum of §250 for the tugs' seiw- 
ices, which is certainly full and liberal com- 
pensation for all the aid rendered by them 
at any time. A balance of §225 remains of 
the moiety allowed for salvage. This sum 
is somewhat in excess of the amount al 
lowed the Winfield Scott, but the ropes and 
hawsers of the Mary A. Downes were badly 
Injmred in towing the wreck, and her dory 
destroyed. These damages, being sustained 
when the vessel was not employed under 
any contract, but whilst in discharge of her 
duties as salvor, I think, may properly be 
<?onsidered by the court in the estimate of 
the salvage to be allowed. This schooner 
was much smaller than the Winfield Scott, 
and had but half as many men, but she re- 
mained in charge of the wreck until it was 
brought round to Portland, and assisted in 
the various attempts at righting it, and un- 
der all the circumstances, I shall award the 
?223 to the Mary A. Downes, together with 
.?230 to remain in the registi-y for the pres- 
ent, and to be paid to the master of the. 
steam tugs upon his filing a discharge of 
all claim for services in this behalf. 

The taxable costs and expenses are to be 
paid from the remaining moiety of the gross 
sales in the registry. Decree accordingly. 
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In re WEAVER. 

[9 N. B. R. 132.] 1 

District Court, B. D. Missouri. 1874. 

Acts op Bankruptct — Suspending Patment — 
Who are Merchants — Fbaudclent Prefer- 
ences — Dissoi/TJTioN OF Partnership — Sale op 
Stock. 
1. Notes given by a solvent partner, after the 

dissolution of the firm, to one of the creditors 
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who had assisted in starting and dissolving the 
firm, and by way of settlement, will not be con- 
sidered as the commercial paper of such partner, 
he not being by business a merchant, and hav- 
ing entered into the partnership to benefit a 
relative, and closing it up as soon as it was dis- 
covered to he unprofitable. 

2. Giving a deed of trust upon property, to 
secure a debt previously secured by a mechan- 
ic's lien, is merely a change of securities and 
not a fraudulent preference given to the me- 
chanic having the lien. 

3. Where a partnership was dissolved, and 
whole stock transferred to the only solvent part- 
ner, for the purpose of settling the affairs of the 
partnership, a sale of the whole stock by such 
partner is not an act of bankruptcy, for xt was 
designed that a sale by gross should be made, 
and the evidence rebuts the presumption made 
by the statute. 

[In the matter of Christopher Weaver, a 
bankrupt.] 

TREAT, District Judge. This is a proceed- 
ing by the petitioning creditor to have respond- 
ent declai-ed bankrupt. The defendant (a brick- 
layer) to assist his son-hi-law, who was broth- 
er-in-law of petitioning creditor, formed a part- 
nership with his son-in-law in the hardware 
business. The defendant knew nothing of the 
business. The petitioning creditor agreed to 
fm-nish goods and money to the co-partnership, 
receivuig ten per cent, iiiterest on his advances. 
After several months, the co-partnership not 
being successful, and the partners not being hi 
accord, it was agreed, at the instance of peti- 
tioning creditor, in order to avoid having a 
receiver of the partnership estate appointed, 
that the defendant should take the stock of 
goods, secure to the petitioning creditor part 
of the amount due by the co-partnership, and 
give his notes for the balance. The notes given 
on such settlement, no fraud havuag been 
shown, as alleged in the answer, stand as valid. 
Two of them, unsecured, were, at the date of 
the filing of the petition, past due for more 
than fourteen days. 

The first act of bankruptcy charged, is the 
suspension of commercial paper, defendant be- 
ing a merchant, &:c. It seems that the paper 
was given to petitioning creditor on the disso- 
lution of the co-partnership to close the same, 
and that defendant, knowing nothing of the 
business, took the assets with the view of stop- 
ping the business altogether. The case of Davis 
V. Armstrong [Case No. 3,624] is not applicable 
to this case. These notes were given in final 
settlement at the close of mercantile business, 
and therefore fall within another class tban 
commercial paper issued by a merchant. 

The second act of bankruptcy charged, is that 
defendant sold out the whole stock of goods 
hi the store for about four thousand dollars. 
But that was the very object for which he re- 
ceived the stock, as imderstood by all parties, 
and therefore if such sale were prima facie evi- 
dence of fraud, xmder section thirty-six [of the 
act of 1867 (14 Stat 534)] the prhna facie case 
has been rebutted. There is no evidence that 
the. sale was to defraud, unless the vague ex- 
pectation of the creditor, that the proceeds 
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were to be applied to Ms debt in preference to 
others, is to control. Tiie object, at the dis- 
solution, was to have the defendant save him- 
self by taMng and disposing of the assets, he 
being the only solvent partner. The' third 
ground is, that defendant gave a deed of trust, 
to secure past indebtedness, by way of prefer- 
ence. The deed was given in lieu of a me- 
chanic's lien on buildings which the cestui que 
trust had erected, and therefore no advantage 
was gained by the creditor. The whole case 
must, therefore, rest on the proposition, wheth- 
er the notes given in settlement on the final 
dissolution of a co-partnership are to be con- 
sidered the commercial paper of a merchant; 
the mercantile business ending at that time; 
all of the co-partnership notes except a balance 
of one of seventy dollars, now in litigation, have 
been paid, also all the debtor's notes— unless 
the notes to petitionmg creditor axe to be con- 
sidered within the rule. 

It was competent for the petitioning creditor 
to hold the old notes of the co-partnership 
against each of the partners, and then, with- 
in the ease cited, pursue the partnership and its 
iadividual members in bankrupt proeeediugs. 
The dissolution of a co-partnei*ship having 
paper, issued while the mercantile firm was in 
existence, to lie over more than fourteen days 
does not change the statutoiy rule. It is not 
by mere mutual consent to a dissolution that 
partners can avoid the provisions of the act. 
But when the petitioning creditor negotiates a 
dissolution as in this case, and takes new paper 
of one of the paitners for the firm's indebted- 
ness to him, with the knowledge that the 
latter, in taking the firm assets, does so only 
to sell out the stock as soon as a purchaser can 
be found, and not to continue mercantile pur- 
suits, such new paper thus taken cannot be 
considered commercial paper of a merchant 

Hence, as to the first act of banla-uptcy, there 
has been no general suspension of commercial 
paper by a merchant, within the meaning of 
the act. 

Second. The sale of the stock taken by de- 
fendant and sold in gross was not fraudulent or 
made to defeat the bankrupt act. 

Third. The deed of trust given in lieu of a 
mechanic's lien was not a preference within 
the meaning of the bankrupt act 
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WEAVER V. ALTER et al. 

. [3 Woods, 152.] 1 

Circoit Court, D. Louisiana. April Term, 
1878. 

EQDITY PbACTICE — UUOSS BiLT. BETWEEN CO-De- 

FEjjDAXTs — Mortgages — ^Assulmest 
OF Tax Sale. 

1. A controversy between co-defendants to a 
bill in equity cannot be the matter of a cross- 
bill, unless its settlement is necessary to a 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 



complete decree upon the case made by the 
original bill. 
[Distinguished in Gregory v. Pike, 29 Fed. 
590.] 

2. The annulment by decree of court of a tax 
sale of premises mortgaged to secure notes held 
by different parties, inures to the benefit of all 
such holders, and not solely of the holder at 
whose suit the decree was made. 

3. Where, according to the jurisprudence of 
Louisiana, property mortgaged to secure sev- 
eral notes has been sold, at the suit of the hold- 
er of one of the notes, for a sum insufficient to 
discharge the entire mortgage debt, and he has 
been paid his pro rata share of the proceeds of 
sale, the purchaser takes the property subject 
to the lien of the mortgage which' secures the 
pro rata share of the other holders of notes. 
In such ease, the prescription of one of such 
notes does not inure to the benefit of the other 
holders of notes secured by the mortgage. The 
pro rata share of each note holder is unaffected 
thereby. 

In equity. Heard for final decree upon 
pleadings and evidence. 

The bill was filed by the complainant (Daniel 
Weaver], who was the holder of one of the 
notes secured by a mortgage, to recover from 
the purchasers of the mortgaged property, who 
had become such at a sale ordered by the 
court in a suit to enforce the mortgage, his 
share of the purchase price, and to assert his 
lien therefor on the mortgaged premises. 

The facts were as follows: The complain- 
ant and respondents [Charles B. Alter and 
others] each held one or more promissory notes 
which were secured by a common mortgage 
upon the Ormond plantation, a plantation sit- 
uated in the parish of St. Charles, in this state. 
The common mortgage was executed in the 
year 1871. Subsequently the moxtgaged prop- 
erty was sold for taxes to Henry Shepherd, 
Within the period allowed for redemption of 
property sold for taxes, Alter, one of the re- 
spondents, tendered to Shepherd the amount 
paid by him at the tax sale, with the fifty 
per centum of interest, which amoimt Shep- 
herd refused to receive. Thereupon, Alter In- 
stituted a suit agamst Shepherd to annul the 
tax sale on account of certain irregularities, 
and, as owner, to redeem. The supreme court 
of this state (Alter v. Shepherd, 27 La. Ann. 
208) held the sale regular, but on account of 
the seasonable tender of Alter, who they held, 
as one of the mortgagees, came within the- 
meaning of the term owner, decreed that the- 
tax sale should be annulled and vacated. Al- 
ter then as holder of the notes secured by mort- 
gage, obtained judgment and caused the mort- 
gaged property to be seized under an execution, 
by the sheriff of the parish of St. Charles and 
sold. At this sale Alter became pm'chaser of 
a large portion of the mortgaged property, and 
Mrs. McLean, the other respondent, of the re- 
maining portion. The property brought at this 
sale $24,205. Mrs. McLean, one of the re- 
spondents, filed a eross-biU, in which she al- 
leged that the price of the portion of the mort- 
gaged property which she bought was not 
equal to the amount of the whole price, which, 
upon a pro rata division, would come to her. 
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and she souglit to recover the deficiency from 
her co-defendant Alter. To this cross-bill both 
the complainant and the respondent Alter de- 
murred. One of the promissory notes secured 
by the common mortgage, it was alleged, had 
become prescribed since the sheriff's sale, 
though it -was not contended that it had be- 
come prescribed pridr thereto. 

Both the complainant and the defendant, 
Mrs. McLean, insisted that the prescription 
of this note should inure to their benefit, and 
thus increase ratably the amount of the real- 
ized price to -which they were entitled as co- 
mortgagees. 

J. D, Rouse and Wm, Gfant, for complain- 
ant. 

T. J. Semmes, Armand Pitot, M. M. Ctohen, 
Jos. P. Hornor, and W. S. Benedict, for defend- 
ants. 

BILUNGS, District Judge. The questions 
presented for decision arise on the cross-bill, 
and relate to the effect of the redemption from 
the tax sale by Alter, and the effect of the 
alleged prescription of the non-presented note. 

First Is the matter set up by way of cross- 
bill, properly matter of a bill not original? 
The most precise definition of a cross-bill which 
I have been able to find In the text-books, is 
in Coop. Eq. PI. p. 85. "A cross-biU," says 
he, "is a bill which ex vi terminorum implies 
a bill brought by a defendant in a suit against 
a plaintiff respecting the matter in question in 
that bill." But sometimes it is brought against 
the co-defendants in such depending suit, 
where they have opposite claims which the 
court cannot determine in such depending suit 
upon the bill filed, and the determination of 
such clashing interests is still necessary to a 
complete decree upon the subject matter of 
the suit. But in such last mentioned case, the 
original plaintiff must be named a defendant, 
together with the defendants in the first cause. 
See, also, to the same effect, Story, Eq. PI. 
§§ 392, 396; Wright v. MiUer, 1 Sandf. Ch. 
123j Galatian v. ErwM, 1 Hoplj:. Ch. 48; 
Shields v. Barrow, 17 How. [58 U. S.] 145; 
Cross V. De Valle, 1 Wall. [68 U. S.] 14; Ayres 
V. Cai-ver, 17 How. [58 U. S.] 594 and 595, and 
Rubber Co. v. Goodyear, 9 WaU. [76 U. S.] 
809, 810. Now, the matter of the complain- 
ants' suit here is to recover, with privilege, so 
many dollars and so many cents from the de- 
fendant Alter as his ratable proportion of the 
price of the portion of mortgaged property 
bought by him, and from defendant Mrs. Mc- 
Lean, a fixed sum as the ratable proportion of 
the price of the portion of the mortgaged prop- 
erty bought by her. The subject matter of 
the cross-bill is a settlement between these two 
defendants of the balance due from one to the 
other, resulting from the price severally paid, 
and to be paid by them, as compared with the 
respective amounts of their mortgaged notes. 
With this accounting the complainant has no 
sort of interest. It could not at all affect his 
rights, nor qualify the decree in his favor. It 



has no more to do with the case, as present- 
ed by him, than would a cross-bill between de- 
fendants whom he had sued as members of 
an ordinary partnership for their vh'ile share 
of a debt due by a partnership, where one de- 
fendant should interpose a cross-bill asking, as 
against a co-defendant, an accounting with 
reference to all the partnership affairs. The 
fact that both defendants are citizens of the 
state of Louisiana, would prevent the court 
having jurisdiction over the controversy pre- 
sented by it, viewed as an original bill. As a 
cross-bill, it must fall, as presenting nothing 
which is necessaiy to a complete decree upon 
the subject matter of the complainant's case. 
The obligation of the defendant Mrs. McLean 
to the complainant, became distinct from that 
of her co-defendant when each concluded a pur- 
chase of a portion of the mortgaged land at the 
sheriff's sale, and he cannot be made to be em- 
barrassed by any accounting between them. 

Secondly. As to the effect of the proceedings 
by the defendant Alter to annul the tax sale. 
Precisely what this proceeding was appears in 
the statement of the ease by the supreme com^t, 
in Alter v. Shepherd, 27 La. Ann. 208. They 
say the plaintiff, as holder of several promis- 
sory notes secured by mortgage, sues to annul 
a tax sale of the mortgaged property and a 
subsequent sale thereof by the purchaser, on 
the grounds of alleged defects and inrorraalities 
in the tax sale, collusion therein in the second 
sale, and his right as mortgagee to redeem the 
land, which he alleges he offered to do accord- 
ing to law within the legal delay." 

The court then proceed to discuss the ques- 
tion whether Alter, the plaintiff in that suit, a^ 
mortgagee, came within the meaning of the 
term "owner" as used in the statute of 1873, 
and decide that he did, and that, as owner, he 
was entitled to redeem, and decree "that the 
tax sale and all subsequent sales of said prop- 
erly be annulled upon Alter paying to Shep- 
herd the amount of the tax, with the additional 
penalty of 50 per cent imposed by the statute; 
that Alter have judgment against the maker of 
the notes for $33,750 (the amount of the mort- 
gage notes held by him), with interest, with 
vendor's privilege and mortgage." I think this 
decree interprets itself. It annuJs the tax sale 
and the subsequent sale which still further 
conveyed the property, upon the refunding by 
the mortgagee of the amount of tax and pen- 
alty, and gives judgment for the amount of 
the notes secured by the common mortgage 
held by Alter, with vendor's privilege. They 
,have simply vacated the tax conveyance, leav- 
ing the property subject to whatever privilege 
and mortgage were upon it prior to the execu- 
tion of the conveyance. They have not in- 
creased or diminished the extent of Alter's 
privilege. Of course equity will require that 
the amount paid by Alter, which inured to the 
benefit of himself and •his co-mortgagees, with 
the interest, should first be re-imbm'sed to him 
out of the proceeds of the mortgaged property, 
but with that exception the relative rights of 
the parties secured by the common mortgage 
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remain unchanged- Indeed, had the supreme 
court designed to make their decree inure to 
■the henefit of Alter solely, they would have de- 
creed, not the annulment of the conveyance, 
but a conveyance from the tax sale purchaser 
or his transferee to Alter. 

It was urged that the rule prescribed by the 
Civil Code, arts. 1970 and 1977, which direct 
that, in case the revocatory suit brought by a 
judgment creditor to annul a contract made 
by his debtor in fraud of his rights, is main- 
tained, that the property which was the sub- 
ject of the contract should be applied to the 
judgment of the plaintiff. But these articles 
provide for the revocation of the fraudulent 
contract only so far as relates to its effects 
upon the complaining ci'editor. The mort- 
gagee In this case had no right in equity to have 
a preference over his co-mortgagees. Nor did 
the decree of the supreme court give him any. 
It annulled the sale, and that cancellation op- 
erated necessarily in aid not only of the plain- 
tifE in the suit, but of all parties holding con- 
current mortgages. The suit of Alter v. Shep- 
herd, supra, was not a suit under these articles 
of the Code, but a suit to enforce the rights of 
Alter to redeem, as an equitable owner, under 
the law regulating the sale of land for taxes. 
When viewed as such an action, it gave the 
plaintiff only the right to redeem for himself 
and his co-mortgagees. 

Thirdly. It is urged, both by the complain- 
ant and the respondent Mrs. McLean, that 
one of the notes for the sum of $5,000, se- 
cured by the common mortgage, has, since the 
sherifE's sale, become extinguished by prescrip- 
tion,- and that this fact should to that extent 
reduce the mortgage and ratably increase the 
amounts coming to them respectively. The 
theory of the law as to the effect of a judicial 
sale provoked by one of several parties holding 
concurrent mortgages is, that the sale does not 
extinguish the other mortgages created by the 
same act and at the same date. If the mort- 
gaged property does not bring enough to sat- 
isfy in full all the concurrent mortgagees, the 
sheriff should collect the pro rata share of the 
seizing creditor, and the portion coming to the 
other mortgagees should be left in the hands 
of the purchaser, subject to their call and se- 
cured by their mortgages. Pepper v. Dunlap, 
10 La. 163, and Scott v. Featherston, 5 La. 
Ann. 306. If, then, as in this case, the prop- 
erty brought less than enough to satisfy the 
common mortgage so far as the purchaser is 
concerned, after paying to the seizing creditor 
his pro rata of the proceeds of the sale, he 
would assume a debt to each of the other hold- 
ers of" the mortgage notes equal to his pro rata 
share of the proceeds, who, from the time of 
the sale, has, as against the purchaser and 
the property in his hands, a claim secured by 
his mortgage for a sum thus judicially ascer- 
tained. If, after the sale, extinguishment of 
one of the mortgage notes takes place, the same 
effect is wrought, so far as relates to the pur- 
chaser, as would be brought about if he had 
purchased properly subject to an mdivisible 



claim secured by a mortgage. The extinction 
of the claim would extinguish the mortgage. 
Grayson v. Mayo, 2 La. Ann. 927. So here, 
if one of these notes seem-ed by the common 
mortgage has, since the sheriff's sale, been ex- 
tinguished, it has not affected the claims or 
privileges which the other holders of similar 
notes have against the property or purchaser. 
Had there been no sale, the extinction of one 
of the notes by prescription would have invu:ed 
to the henefit of the holders of the others. 
But the intervention of a third person under 
a judicial sale, with liabilities fixed by the sale, 
prevents, so far as he is concerned, that re- 
sult. The pro r^ta share of each holder of 
the mortgage notes remains unaffected. In 
the language of the supreme court, in Scott v. 
Featherston, supra, "the portion coming to ttie 
other mortgage creditors would, in that case, 
remain in the hands of the purchaser, subject 
to their call and secured by their mortgages." 

As to the defense set up by the respondent 
Alter in his answer and cross-bill, that the 
complainant, as pledgee, cannot recover, I 
think, according to the proofs and under the 
law of Louisiana, it cannot be maintained. 

The demurrers to the cross-bill of the re- 
spondent Mrs. McLean must be sustained, and 
the complainant must have a decree against 
the respondents Alter and Mrs. McLean, sever- 
ally, for the pro rata share of the price of the 
portion of the mortgaged property purchased 
by them respectively, with interest, less the 
amount as against the respondent Alter of his 
payment to effect the redemption, with the ad- 
dition of expenses and interest 



WJiJAVER (EONNELL v.). See Case No. 1,- 
630. 

WEAVER (GODDARD v.). See Case No. 5,- 
495. 

WEAVER (LOWRY v.). See Case No. 8,- 

584. 



Case ITo. 17,309. 

WEAVER V. McLBLLAN. 

[5 Ben. 79.] i 

Circuit Court, E. D. New York. March, 1871. 

Halp Pilotage — Vessel Owned in Anoteer 
State not a Foreign Vessel. 

1. The pilotage law of New York required 
"foreign vessels and vessels under register" to 
take pilots and gave half pilotage on a tender 
of service to such vessels, and a refusal. A ten- 
der of service was made by a pilot to a vessel 
owned by residents of Maine, and sailing under 
a fishing license. The service being refused, the 
pilot filed a libel to recover half pilotage. Held, 
that, to entitle the libellant to recover, the ten- 
der must be made to a vessel subject to pilot 
fees. 

2. This vessel was not within either of the 
classes specified, and was not, therefore, subject 
to pilot fees. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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[This was a libel by James H. Weaver 
against Hector McLellan to recover iialf pilot- 
age fees.] 

BENEDICT, District Judge. TMs is an ac- 
tion by a pilot to recover half pilotage, of the 
owner of the schooner B. R. Kane. It pre- 
sents the same question as to the jurisdiction 
of the court, which was raised and decided in 
the previous case of Banta v. McNeil [Case 
No. 966], where my opinion upon the point is 
expressed. 

But it involves an additional pouit, namely, 
whether the defendant's vessel, to which the 
libellant tendered his services, was within the 
scope of the state statute, upon which reliance 
is placed; and it is contended that, under the 
act relied on, shewas not bound to take a pilot, 
and could not be the subject of a tender of 
pilot services, within the meaning of the act. 
The tender, which is by the statute made in 
certain cases equivalent to performance, must 
be a tender to a vessel subject by law to pilot 
fees, and, therefore, presumed to require the 
service tendered. 

The law of the state, upon which alone re- 
liance has been here placed, to create a liabil- 
ity on the part of the def endanl^ declai-es such 
liability only in the case of "foreign vessels 
and vessels xmder register." This phrase des- 
ignates two distinct classes of vessels, and ex- 
cludes all others. In one class are included 
vessels owned in any state of the Union, if 
registered, distinguishing between the regis- 
tered vessels of the United States, and those 
enrolled or licensed, and excluding the latter. 
In the other class are aU vessels wliieh cannot 
be registered or enrolled, because not owned 
by citizens of the United States. The latter 
only are "foreign vessels," within the meaning 
of the act. 

Here the proofs show, that the vessel in 
question was owned by a citizen of the United 
States, a resident of Maine, and that she was 
sailing under a fishing license; and it is said 
that she was a foreign vessel, because her 
owner resided in Maine, since each of the 
states is considered foreign to the rest. The 
distinction alluded to as founded upon the non- 
residence of the owner within the state limits, 
has no application here. It has never yet 
been recognized by the supreme court, except 
in cases of material men, and it would seem 
(The St. Lawrence, 1 Black [66 U- S.J 522) to 
be there noticed simply as affording ground 
for a presmnption of exclusive personal credit. 
It has no effect in a case lilie this, where the 
statute itself makes no such distinction. 

The words "vessels under register," include 
vessels owned in other states, if registered, 
and the act distinguishes only between those 
registered, and those not registered, because 
owned by foreigners, and does not mention the 
class to which this vessel belongs, namely, the 
enrolled or licensed vessels of the United 
States. Nor was this vessel under a register. 
She was not registered, but was sailing under 
license. It is true that she had permission 



to touch at foreign ports, and, therefore, under 
section 21 of the act of 1793 [1 Stat. 313], was 
bound to have a manifest, and enter her car- 
goes as provided for ships arriving from for- 
eign ports; but she was not, therefore, a reg- 
istered vessel, but still a licensed vessel. 

Such a vessel was not bound by any law to 
take -a pilot. She is presumed not to require 
the services rendered by the libellant, and no 
liability attached by virtue of the statute to 
the defendant, because of the master's refusal 
to take the pilot, or because of the service per- 
formed by the pilot in making the tender of 
his services. 

The libel must, therefore, be dismissed, with 
costs. 
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WEAVER V. The S. G. OWENS. 

[1 Wall. Jr. 359.] 1 

Circuit Court, E. D. Pennsylvania. Nov. 13, 
1849.2 

foebign and domestick vessel— jorisdiotion — 
Lien— Ship Chandleet. 

1. For the purposes of enforcing a lien given 
by a state law against domestick vessels, and 
where the national character is not in dispute; 
the person rightfully in possession, navigating 
the vessel for his own use and profit, by officex"S 
and mariners appointed and employed by him- 
self, will be considered the owner, whether he 
be lessee, mortgagee, or parol vendee, notwitli- 
standing some other person jnay be the regis- 
tered owner and have the legal title or general 
ownership in himself. 

[Cited in The Island City, Case No. 7,109.; 

Reeder v. The George's Creek, Id. 11,654; 

The John Farron, Id. 7,341.] 
[Cited in Metcalf v. Hunnewell, 1 Gray, 29S; 

Donnell v. The Starlight, 103 Mass. 231.] 

2. The district court of the United States ha^ 
power to enforce the lien on domestick vessels 
under the Pennsylvania statute of June 13th, 
1836, which, though providing, almost entirely, 
for a process of enforcement through the state 
courts, does yet not exclude, but in one section, 
contemplates the action of the federal court. 

3. "Ship chandlery," is a term of extensive 
import, and includes every thing necessary to 
furnish and equip a vessel, so as to render her 
seaworthy for the intended voyage. Accord- 
ingly not only stores, stoves, hardware and 
crockery, were held to be within the term, but 
muskets and other arms also; — ^the voyage be- 
ing round Cape Horn to California, in the course 
of which voyage, arms are sometimes carried 
for safety. 

[4. Cited in The Witch Queen, Case No. 17,- 
916, to the point that the question whether a 
vessel is to be regarded as foreign or domestic 
depends upon the residence of her owner, and 
not on the place of her registry or enrollment.] 

[Appeal from the district court of the United 
States for the Eastern district of Pennsylva- 
nia.] 

The ship S. G. Owens was registered In the 
district of Maryland, as the property of Mr. 
Buds and others, her owners, resident in Balti- 

1 [Reported by John, William Wallace, Esq.] 

2 [Aflarming Case No. 13,634.] 
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more. On the 21st of February 1848, being 
then at Philadelphia, she was made the subject 
of an agreement by the owners, who "do by 
these presents sell said named ship to H. & S. 
Townsend." Part of the money was to be paid 
on the execution of the agreement, and the 
balance on certam days thereafter. The new 
purchasers, the Townsends, agreed "to forfeit 
all claim of ownership on the said vessel," pro- 
vided they fail to perform their portion of the 
contract; and the other parties agree that when 
the money is all paid, they wiH have the ship 
"legally transferred" to the Townsends. The 
registty was not changed. This agreement 
was made and executed at Philadelphia, where 
the Townsends were. But they were not resi- 
dents there in the ordinary sense of that word- 
They seemed to be mere adventurers who came 
there for the occasion, one of them Intending 
to take passage in the ship for California, 
which was to be its first destination. They 
tool! possession of the vessel, to fit and navigate 
her for their own use and profit, and appointed 
her officers and seamen. They then proceeded 
to fit her out on an expulsive scale for two hun- 
dred and fifty passengers, and laid in stores 
for a two years' voyage. The contracts with 
the material men and others were not made 
by the Townsends in person. The captain, 
sometimes alone, sometimes in company with 
the father of one of the partners, who acted 
as the agent of the concern, gave orders, and 
they were executed in all cases on the credit 
of "the vessel and her owners." The Town- 
sends paid the money required to be paid on 
the execution of the agreement, but could pay 
no more; and on the 2oth April transferred 
their contract and the outfits of the vessel to 
Evans of Philadelphia, who paid the purchase 
money on the vessel, and had her registered 
anew, in his own name. Between the date of 
the agreement with the Townsends and the 
date of Evans' purchase, the hbellants fm-nished 
certain matters to the ship, for which'^ tins libel 
was filed, [Case No. 13,634.] It is requi- 
isite here to state that an act of the Pennsyl- 
vania legislature declares (Act June 13th, 1836, 
§ 1) that vessels of all kinds, "built, repaired or 
fitted within this commonwealth, shall be sub- 
ject to a lien for all debts conti'acted by the 
masters or owners thereof, for work done or 
materials found or provided in the building, 
repairing, fitting, furnishing or equipping of 
the same." But it confines by express words 
(Act June 13th, 1836, § 3) this lien, to "carpen- 
ters, blacksmiths, mast-makers, boat-buUders, 
block-makers, rope-makers, sail-makers, rig- 
gers, joiners, carvers, plumbers, painters, ship- 
chandlers, coppersmiths, brass-founders, coop- 
ers, venders of sail-cloth and lumber-mer- 
chants." Any one of these persons (section 4) 
"may file a libel in the office of the district 
coiui: or court of common pleas of the proper 
county, wherein the cause of action shall arise, 
or in any county where the said ship may be 
found." On the fiUng of this libel (section 8), 
writs, whose forms are prescribed by the act, 
both for 'mesne and final process, and issuing 



from a "county," are given by "the common- 
wealth of Pennsylvania to the sheriff of said* 
county." If there are more hbels than one, 
there may be a consolidation of suits. (Section 
9). Questions of fact are to be "tried by a 
jury of the county." (Section 13.) But the 
act, forbidding any attachment to issue against 
a vessel already sold or held, by the district 
court of the United States (section 9), provides,- 
nevertheless, that if the payment of her debts 
prior to the time of sale, shall be decreed by 
the said com't, "the lien shall continue until the 
payment thereof shall be enforced by the pro- 
cess of such court." A complete system of 
enforcing the lien is provided by the act in the 
state court, and this is the only allusion to the 
courts of the United States in the act. 

In this state of facts, the iibellants, trading 
as "ship chandlers," had filed claims for ropes, 
ship tools, sea stores, provisions, glass and Brit- 
ania ware, china, erockeiy, pencils, and varie- 
ties of hardware, including cooking stoves,- 
cooking utensils, muskets and other arms, fur- 
nished, as has been already said after the time 
when the Townsends became interested in the 
vessel, and before the transfer to Evans. The 
testimony of several shopkeepers and nautical 
men proved that, in their understanding, ship 
chandlery was a word of very extensive im- 
port, including every thing that could be want- 
ed, on, in or about a ship's service. And in a 
printed advertisement of the plaintiff's, for the 
sale "of ship chandlery," were enumerated near 
two hundred articles, including quills, ink and 
ink-stands, letter-paper, table-spoons, tea-spoons, 
knives, forks and cork-screws, besides a gi'eat 
number of items of hardware, and a general 
announcement of "crockery" and "tin-ware." 
It appeared also that guns were taken for de- 
fence upon a California voyage, round Cape 
Horn. 

The following questions accordingly arose in 
the cornrt, where the case came on appeal: I. 
Whether, as regards the port of Philadelphia, 
the ship was a foreign or domestick one. II. 
Whether if a domestick one, the district court 
of the United States could enforce the lien giv- 
en by the Pennsylvania statute against domes- 
tick ships. III. If it could, whether such ar- 
ticles as those furnished in this case, were with- 
in the terms "ship chandlery," and such ac- 
cordingly as "ship chandlers" could claim a 
lien for. 

G, M. Wharton and Mr. Kennedy, for Ev- 
ans. 

There is no lien under the general maritime- 
law. For all the purposes of lien the vessel,, 
by the agreement of Febniary 21st, had passed' 
to the Townsends. The language is, we "do- 
sell." These persons resided in Philadelphia, so- 
far as they resided any where. The vessel was- 
in her home port and a domestick vessel; a 
ease where no lien attaches for supplies. The- 
General Smith, 4 Wheat [17 U. S.] 438. 

n. The Pennsylvania statute does not give a 
lien which the courts of the United States can 
enforce. That act designed to create and en- 
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force in courts of the state, a lien "wMch neither 
existed nor could be enforced elsewliere: and 
it simply gives .admiralty process to the state 
courts, in certain cases where none existed in 
the admkalty itself. The admiralty is not 
once mentioned ia the act, except to prevent a 
conflict with the state jurisdiction. The pro- 
cess prescribed by the act, testes from a "coun- 
ty," and is from a state to a "sheriff." The act 
provides for consolidation of suits and trial by 
jvuy; proceeding unlmown to the admiralty. 
It is a state affair in its very source; and the 
act itself, as it ought to do, and as it had 
the power alone to do, enforces its protection 
through courts where it had power to enforce 
them, if any where, and not in this court where 
it has no power at all. The provision hi the 
ninth section refers to the case of foreign ves- 
sels against which the act gives a lien as well 
as against domestick ones, which may be held 
by the United States process in virtue of gen- 
eral principles. 

But in the last place, the act never meant to 
give a lien for such articles as are embraced by 
this claim. The court has decided that it 
gives no lien to stevedores. M'Dermot v. The 
S. G. Owens [Case No. 8,748]. It embraces no 
more, those persons who supply sea stores, pro- 
visions, or articles for passengers' use merely. 
The context of the section, and the dass of 
persons embraced by it, shew that it meant 
to protect those persons alone who furnish arti- 
cles used hi or about the vessel itself. Stores 
are iised by the passengers. 

Donegan & Barnes, for libellants. 

There is a lien under the general admiralty 
law. The agreement with the Townsends was 
not a sale. The registry remained unchanged. 
The ship was never "legally transferred;" and 
the Townsends, having failed to pay the bal- 
ance of the purdiase money, "forfeited all daim 
of ownership." The owner of the vessel was 
therefore always at Baltunore: that was her 
home port: and it is a foreign port so far as 
Philadelphia is concerned. 

n. The admiralty may enforce the state lien, 
if the ship is not foreign. The nhith section 
of the state act, itself, declares that if the ad- 
miralty shall hold or have sold the vessel, no 
process shall issue from the state for the lien 
which the act gives: and provides that if 
payment of her debts prior to time of sale be 
decreed, the lien shall conthiue until payment 
be enforced by process of such court: i. e. by 
the court of admirally. The act could give no 
power to the admiralty to enforce a lien created 
by the state. It is enough that it creates the 
lien. It assumes, and rightly, that the ad- 
miralty in virtue of its own powers, can enforce 
a lien already existing. This matter has been 
decided by the supreme court. Peyrous v. 
Howard, 7 Pet. [32 tJ. S.] 324, 341, It pro- 
vides a state process, where the admiralty don't 
proceed, only because it could provide no other. 

The act does not mean to give a lien for such 
articles alone as are attached to the ship's hull. 
It meant to give to a creditor in a domestick 



port, the same rights that one in a foreign port 
would have. An act of Pennsylvania relating, 
to liens on houses,' confines its lien to "work 
done or materials furnished for or about the- 
erection or construction" of the house. But ther 
lien here is for work done or materials found 
or provided in the building, repairing, fitting, 
furnishing or equipping the ship. It is, more- 
over, a remedial act and to be construed in ad- 
vancement of the rights of the "ship chandler,"" 
whom it provides for. The evidence is that, in 
nautical and common parlance, every thing, 
used in or about the ship's service is included- 
by the term ship chandlery. 

GRIER, Circuit Justice. In reference to the 
question, whether a comrt of admiralty has ju- 
risdiction to enforce a lien on a vessel given by 
a state law. I need only say that the supreme- 
court of the United States has decided that 
such a lien may be enforced, and that the pohit 
is not open. Peyroux v. Howard, 11 Pet. [36- 
U. S.] 324, 341. The eighth section of the pres- 
ent act I may add, however, contemplates that 
this lien may be enforced in a court of ad- 
miralty as well as in a state court. 

The next question is, whether this sliip is for- 
eign or domestidr, as regards the port of Phila- 
delphia? It is admitted that a vessel owned in' 
a port of any other state, which puts into the 
port of Philadelphia, would be liable, under' 
the general maritime law of the United States, 
for repairs made or necessaries supplied, in 
order to enable her to prosecute her voyage. 
She is considered for this purpose as a foreign 
vessel, when in the port of a state where her* 
owner does not reside, notwithstanding her na- 
tional character as an American vessel remains 
the same. 

The enrolment of a vessel is for the purpose 
of establishing her national character and to- 
give her the privileges of an American vessel. 
In a question of ownership inter partes, it is- 
but prima facie evidence of titie in the person 
in whose name she is registered, and liable tO' 
be rebutted by proof of actual ownei^hip in' 
another, whether temporary or absolute, as les- 
see or vendee. It is not necessary to enquire- 
whether by the maritime law the title to a; 
ship can pass by parol. I have no doubt but 
that by the law of Pennsylvania, the title woulff 
pass by actual sale and delivery as in the case 
of other personal chattels, -without any -wiitten 
bill, of sale. The formal bill of sale reciting 
the registry may be necessaiy for the purpose 
of enrolment, but as between the parlies, and 
those who deal with the vessel, and where 
the national character is not in dispute, the per- 
son rightfully in possession navigating the ves- 
sel for his own use and profit, by officers and 
mariners appointed and employed by himself, 
wiU be considered the special owner, whether he 
be lessee, mortgagee or parol vendee, notwith- 
standing some other person may be the regis- 
tered o-wner, and have the, so called, legal tiUe, 
or general o-wnership in himself. If the To-wn- 
sends had hu;ed this vessel for a year, or for a 
single voyage from Philadelphia to California 
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;and hack again, although Mr. Buck in Balti- 
more, might he the lessor, and registered and 
^general owner of the vessel, with the legal title, 
yet the Townsends and not Buck, would he 
•considered as owners, as between themselves 
and all persons dealing with the Townsends, 
for supplies furnished to the vessel. Neither 
they nor the captain, their officer and agent, 
could bind Mr. Buck the registered owner, by 
any contract made for such supplies. A ves- 
sel hired or leased by a 'merchant in Phila- 
delphia from a mercliant in Baltimore, for the 
purposes of a voyage fi"om Philadelphia to Cali- 
fornia and bad£ again, and furnished and 
equipped by the lessee in this port, could not 
1)6 considered as a foreign vessel by those who 
•dealt with the lessee in this place, notwith- 
standing the legal title and general ownership 
•of the Baltimore lessor. In such case this 
would be considered as the home port of the 
vessel. 

We have in this case not a mere agreement 
to sell at a future time, but a sale in verba de- 
presenti— (we "do by these presents sell said 
named vessel)— an actual deliveiy to the ven- 
■dee, and a large sum of money paid to the 
vendor. It is true there is an attempt to give 
■a defeasible title, on condition subseciuent. 
The vendor has endeavoured in this way to 
retain a lien in the nature of a mortgage to se- 
cure the balance of the purchase money;— 
whether successfully or not we need not en- 
quire. 

The Townsends having thus obtained right- 
ful possession of the vessel, with a title (de- 
feasible perhaps on condition subsequent, or as 
mortgagor) whether legal or equitable it mat- 
ters not,— proceed to equip her for a voyage to 
<;arry passengers from this port to California. 
They appoint the captain, hire mariners, con- 
tract with passengers; and the libellants treat 
with them as owners, and supply materials to 
furnish and equip the vessel for her intended 
voyage. No one supposed he was dealing 
■with Buck in Baltimore as owner, or that the 
Townsends or the captain appointed by them, 
•could bind Buck by any contract. Buck is 
guilty of no fraud to the injury of libellants. 
They treated with the Townsends as owners, 
who for the time at least, resided here. As 
to the libellants and all who dealt with them, 
the ship was a domestick vessel, and this her 
liome port No seizure of the vessel by Buck, 
under his supposed legal title as mortgagee, 
would defeat or supersede any liens obtained 
by the libellants or others agamst the ship, 
while in the possession of the Townsends. If 
ihe libellants treated with them as the legal 
owners, they cannot complain, if every rem- 
edy against the vessel be allowed them as if 
such were the actual fact 

Under no view of the facts of this case, 
therefore, can this vessel be treated as foreign. 

Being a domestick vessel, then, have the li- 
bellants any lien under the act of Pennsyl- 
vania, which enumerates ship chandlers among 
the persons entitled to such protection? 



Although the counsel for the owners insist 
that many of the articles provided by the 
libellajits, as groceries, crockery-ware, cooking 
stoves and cooking utensils, muskets and guns, 
are not ship chandlery; yet they fui-nish us 
with no criterion to test the fact as to what 
articles are, and what are not within the defi- 
nition. A chandler is defined by lexicogra- 
phers, as "an artisan whose trade is malung 
candles, or as one who sells candles," This 
was the meaning of the term as originally 
used: but as sellers of candles in coiu:se of 
time, extended their business and assortments 
so as to include groceries of many kinds, the 
meaning of the tex'm became more expanded; 
and we find it used as a synonime for "deal- 
er." Thus a dealer in corn is called in Eng- 
land a corn chandler. 

A "ship chandler" is usually defined, as "one 
who deals in cordage, canvass and other furni- 
ture of ships." Now it has been decided 
(Brough V. Whitmora, 4 Term R. 206) that pro- 
visions for the use of the crew are included in 
the term "furniture" of a ship. In fact, "fmr- 
niture of ships," ex vi termini, includes every 
thing with which a ship requires to be fur- 
nished or equipped to malie her seaworthy. 
The testimony of the merchants and nautical 
men who have been examined on this subject, 
leaves no doubt that the term is indefinite, 
and includes all articles furnished by ship 
chandlers, which are almost innumerable. 
Persons fitting out vessels apply to these per- 
sons for every thing necessary for the outfit, 
from a needle to an anchor, including grocer- 
ies, liquors and aU ship stores; in a word ev- 
ery thing necessary to furnish and equip a ves- 
sel, so as to render her seaworthy for the in- 
tended voyage. The materials necessary to 
fit, furnish and equip a vessel, must depend on 
the nature of the voyage. A steam packet 
and a whaling vessel, would require very dif- 
ferent furniture and equipments, both in char- 
acter and amount, A vessel boimd for Cali- 
fornia with two hrmdred and fifty passengers, 
would not be seaworthy for such a long voy- 
age, without immense stores of provisions of 
all sorts. It is moreover found necessary for 
vessels going rotmd Cape Horn, to carry arms 
for the purpose of defence. 

The law gives a lien to a ship chandler,- and 
does not define or limit the articles for which 
•he is to have this lien, further than that they 
shall be used in "fitting, furnisliing and equip- 
ping the vessel;" and every debt contracted by 
the master or owner of a vessel, with a ship 
chandler for articles or materials used for any 
one of those puirposes, is within the letter as 
well as the spirit of the act; it matters not by 
what other names the same article or mate- 
rial may be designated. The master and own- 
ers of this ship have also given their own defi- 
nition of ship chandlery, by ordering from 
the libellants, who as "ship chandlers," adver- 
tised these things, to fit and equip the ship 
with them for the voyage. Decree of the dis- 
trict court affirmed with costs. 



[29 Fed. Caa. page 493] 

Case No. 17,311- 

WEAVER T. THOMSON. 

[1 "WaU. Jr. 343.] 1 

Ctorait Court, E. D. Pennsylvania. Oct 5, 

Admikaltv— Appeals— Ames DMEST op Libel. 

An appellee in admiralty may amend in tMs 
court the libel he has filed in the district court, 
BO as to make a claim here for damages above 
costs, caused by a vexatious appeal. 

rCited in The Charles Morgan v. Kouns, 5 
Sup. Ct 1175, 115 U. S. 76.] 

[Appeal from the district court of the 
United States for the Eastern district of 
Pennsylvania,] 

The district court having given a decree in 
admiralty, [case unreported,] the libellee, 
who had been east, appealed to this court. 
The libellant below— the appellee here— now 
setting forth that the appeal was for, delay 
merely, and vexatious, and that he had been 
greatly injured by the mere fact of the de- 
lay, Mr. Vandyke asked leave to amend the 
libel originally filed in the district court, so 
as to make a further claim for dam^es, 
above costs, thus caused by appellant's act. 

GRIER, Circuit Justice. I have repeatedly 
expressed my design of discouraging appeals 
unless there was some substantial grounds 
for them in a manifest error in the decree 
of the court below. In questions particular- 
ly of mere fact, and in those, like salvage, 
depending on sound discretion, I discourage 
them because they lead to speculations on 
the temperaments and dispositions of the re- 
spective judges, and are taken on a little 
besides a calculation of chances. Where the 
want of ground for the appeal is so obvious 
as to shew that the case must have been 
carried up here for delay merely, I see no 
objection to allowing a party to* recover dam- 
ages for any injury done by the delay to 
which he has thus put his opponent in a 
vexatious and unreasonable way. Amend- 
ment allowed. 



Case Ho. 17,312. 

WEAVER V. WALTON. 

[The case cited under above title in 1 Flip. 
441, 5 Chi, Leg. News, 125, and 6 Alb. Law J. 
422, is the same as Case No. 5,488.] 



WEAVER (WARREN v.). See Case No. 17,- 
203. 



Case ]Sro, 17,313. 

In re WEBB et al. 

[2 N. B. R. 614 (Quarto, 183); 2 2 Am. Law T. 

Rep. Bankr. 87; 9 Int. Rev. Rec. 169; 

16 Pittsb. Leg. J. 43.] 

District Court, S. D. Ohio. May, 1869. 
BANKBUPTor OP Partnership— Pkiobitt o.' Unit- 
ed States — Revenoe Bokd Signed 
BT IndividuaIi Partners. 
Where individual members of a co-partnership 
signed internaJ revenu e tobacconist's bonds as 

1 [Reported by John William Wallace, Esq.] 

2 [Reprinted from 2 N. B. R. 614 (Quarto, 
iSS), by permission.] 
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accommodation sureties, and the firm subse- 
quently being adjudged bankrupt, the collector- 
of internal revenue holding the bonds, the con- 
ditions of which had been broken, proved the- 
debts thereon m bankruptcy, and claimed pay- 
ment out of the partnership assets by priority 
of distribution to the United States. Hdd,tixa.t 
the debts were individual debts, and the claim of 
the United States to prior payment out of part- 
nership assets was not valid, but it would be- 
good against individual assets. 

In this case, the register, Flamen Ball, 
Esq., made the following repoi-t: 

In pursuance of an order of reference, to- 
me directed and issued by the court on the- 
petition of Drausin Wulsin, Esq., assignee- 
of said bankrupts, in the matter of the 
claim of Leonard A. Harris, collector of in- 
ternal revenue of the United States, for tlie- 
First district of Ohio, after notifying said 
coUeetor, I sat at my ofllce in Cincinnati, on 
the 22d day of March, and on the 1st day 
of April, 1869, to hear such testimony as 
might be produced by either party in ref- 
erence to the claim of the United States 
against said bankrupts, filed in this cause; 
and having heard all the testimony offered 
by said parties, I do now herewith return 
the same, with a statement of the material 
facts proved, and the points of law arising 
thereon. On the 20th day of February, 
1868, the said collector made and filed in 
this court proof of a claim in favor of the- 
United States, and against the firm of Wil- 
liam A. Webb & Co., amounting in all to 
the sum of nine thousand and seven dollars 
and fifty cents. As to the sum of seven dol- 
lars and fifty cents, part of said claim, there- 
is no dispute; but the question at issue re- 
lates to the liability of the firm upon the- 
two bonds, copies of which are exhibited 
with said evidence. These bonds were the- 
ordinary bonds given to the collector by 
manufacturers of tobacco, and are designat- 
ed as "Tobacconist's Bonds." The first was 
executed May 14th, 1867, by Robert Walter 
as principal, and William A. Webb and Gil- 
bert M. Johnson as sureties, conditioned to 
pay the sum of five thousand dollars in case- 
of default, and the second bond was exe- 
cuted by Samuel Lottier and Samuel R. 
Wade as principals, and by Mr. Webb and 
Itfr. Johnson as sureties, conditioned to' pay 
the sum of four thousand dollars in ease of 
a similar default. The condition of each 
bond has been broken by the principals, 
and the United States, through their collect- 
or, claims the whole amount of both, bonds 
as a preferred claim out of the assets of 
the late firm of William A. Webb & Co., now 
in the hands of the assignee. The^ assignee 
claims that the obligation of each bond is 
the obligation of the pai'ties subscribing the- 
same as individuals, and that the same are 
not the obligations of the firm, and that the 
partnership debts must be first paid out of 
the partnership assets. There is no proot 
shomng that either of these obligations was- 
incurred by the partnership, but, on the con- 
trary, the evidence shows that the firm de- 
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rived no benefit or advantage, as considera- 
tion for signing the same, but that they 
were merely accommodation sureties. 3x>t- 
tier & Wade -vrere the principals in one 
bond, Robert Walter -was the principal In 
the other. 

It is conceded that if any assets should be 
realized from the separate estates of the 
sureties, those assets should be applied to 
the payment of this debt in preference to 
the individual creditors of the respective 
bankrupts; so, also, it is conceded that if a 
surplus of the partnership assets should re- 
main after the payment of the partnership 
debts, such surplus should be so applied. 
The principle of law applicable to this case, 
in my opinion, is, that partnership assets 
must be first applied to the debts of the 
partnership; and that as this debt is not 
3. debt of the partnership, but simply a debt 
of the individual partners, the claim of the 
United States must be postponed until all 
the debts of the partnership shall be paid 
from the assets of the partnership. This 
principle of law is sustained by the decisions 
of all courts everywhere, and it is fully rec- 
ognized by the thirty-sixth section of the 
bankrupt law [of 1867 (14 Stat. 534)], which 
provides, inter alia, as follows: "And after 
deducting out of the whole amount received 
by such assignee, the whole of the expenses 
and disbursements, the net proceeds of the 
joint stock shall be appropriated to pay the 
creditors of the co-partnership, and the net 
proceeds of the separate estate of each part- 
ner shall be appropriated to pay his separate 
creditors." The partnership property is a 
fund appropriated by law to the payment of 
the partnership debts, and, as the liability of 
the several partners on the bonds now under 
jconsideration is binding upon them as in- 
dividuals, and not on them as partners in a 
firm, I am clearly of the opinion that the 
claim asserted by the collector to priority in 
the distribution cannot be sustained. 

I/BAVITT, District Judge. The opinion of 
the register on the question stated by him 
Is affirmed, and the assignee of the bank- 
rupts is directed to allow and adjust the 
claims against the sureties in the bonds de- 
scribed in favor of the United States, on 
the basis that the claims against said sure- 
ties are against them in their individual 
capacities, and not as members of said firm. 



Case 'No. 17,314. 

In re WEBB et al. 

£3 N. B. K. 720 (Quarto, 177); i 2 Ohi. Leg. 
News, 313.] 

District Ckrart, S. D. New York. May 10, 1870. 

BASKROPTCr— DiSOHAKGE. 

To entitle a bankrupt to discharge, ihe pro- 
ceeds of his property to be divided among his 

1 [Reprinted from 3 N. B. R. 720 (Quarto, 
177), by permission.] 
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creditors must be equal to fifty per cent, at the 
time of the hearing of the application for the 
discharge before the register. 
[Cited in Re Kahley, Case No. 7,594; Be Van 

Riper, Id. 16,874; Re Vmton, Id. 16,951; 

Re Waggoner, 5 Fed. 917.] 

Application of the bankrupts [Charles G. 
Webb and Thomas H, Taylor] for final dis- 
charge. 

ELATOHFORD, District Judge. The pro- 
ceeds of the bankrupts' property in the hands 
of their assignee, subject to be divided among 
their creditors, must, at the time of the hear- 
ing of the application for their discharge be- 
fore the register, be then equal to fifty per 
centum of the amount of the claims proved 
against their estate, on which they are liable 
as principal debtors, in order to entitle them to 
discharge, unless the assent named in section 
33 [of the act of 1867 (14 Stat. 538)] is filed. I 
concur witii the view taken in Re Freiderick 
[Case No. 5,092]. 



Case "No. 17,815. 

In re WEBB et al. 

[6 N. B. R. 302.] 1 

District Court, D. Kentucky. 1872. 

Bankeuptct — Assignee's Liability for Rent. 

A landlord's right to rent, against the bank- 
rupt's estate, expires on the day of adjudication. 
If the assignee occupy the premises after that 
day, he, and not the estate, is liable for the 
rent; when, however, his occupancy is for the 
benefit of the estate, he will be credited by the 
rent he is obliged to pay. 
[Cited in Bailey v. Loeb, Case No. 739; Re 

Hufnagel, Id. 6,837.] 
[Cited in Deane v. Caldwell, 127 Mass. 244; 
Abbott V. Steams, 139 Mass. 170, 29 N. E. 
379.] 

The bankrupt held a lease from Gustavus 
Sehurman's estate, now in the hands of Robert 
Cochran, as receiver, by order of the Louisville 
chancery court, at an annual rental of two 
thousand seven hundred dollars, which lease 
esphres on the first day of July, eighteen hun- 
dred and seventy-two. J. G. Webb & Co. were 
forced into -bankruptcy on the ninth day of Oc- 
tober, eighteen hundred and seventy-one, and 
the assignee took possession of the leased prem- 
ises, and held the same up to January thir- 
teenth, eighte^i himdred and seventy-two, for 
the purpose of selling off the stock on hand, at 
which time the assignee paid all rent to Janu- 
ary thirteenth, eighteen hundred and seventy- 
two, and offered to surrender the premises to 
the landlord, which surrender the landlord 
accepted, with the express understanding that 
he claimed the rent for the full term of the 
lease up to Julj' first, eighteen hundred and 
seventy-two. The landlord afterwards rented 
the premises to another tenant at four hundred 
and fifty-two dollars and fifty cents less than 
J. C. Webb & Co. had agreed to pay to Jtfiy 
first, eighteen hundred and seventy-two. The 

1 [Reprinted by permission.] 
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■ case came up in an agreed statement of facts. 
The landlord claimed a lien under the statute 
laws of Kentucky, whidi give tlie landlord a 
lien on tlie proper^ of the tenant or sub-tenant 
on the leased premises for twelve months' rent, 

■due or to become due. The assignee claimed 
that he had a right under the banlanipt act to 
surrender the lease, and that neither the as- 
signee nor the banlirupt's estate were liable 
to pay the sum of four hundred and fifty-two 

■dollars and fifty cents, claimed by the landlord. 

BAULARD, District Judge. I am induced to 
the opinion that under the banlanipt act the 
landlord's right to rent against the bankrupt's 
estate expires on the day of the adjudication. 
If the assignee occupy the premises after that 
■day, he, and not the estate, is liable for the 
rent But, of course when his occupancy is 
for the benefit of the estate, and is in fact 
beneficial, he wiU be credited by the rent which 
he is obliged to pay. In this case the rent 
should be paid to January thirteenth, eighteen 
hundred and seventy-two, and no longer. 



Case l^o. 17,316, 

In re WEBB. 

[Decided by the supreme court of New York, 
Second District, October 22, 1862. See 10 
Pittsb. Leg. J. 106.] 



Case 'No. ITjSlT. 

In re WEBB. 

[4 Sawy. 826; 16 N. B. K. 258; 10 Chi. Leg. 
News, 27; 5 N. Y. Wkly. Dig. 174.] i 

District C!ourt, D. Nevada. Sept. 7, 1877. 

Baskbuptcv of a Paktxek — Joint Creditor — 
Proof of Debt. 

A joint creditor, in ease of the separate bank- 
ruptcy of one member of the firm, has a right 
to prove lus joint debt, and vote for assignee 
in the separate bankruptcy. 

Hn the matte^r of Watson T. Webb, a bank- 
rupt] Webb, at the time he was adjudged a 
bankrupt was a member of the firm of Webb 
.& Mallard. At the first meeting of his credit- 
ors the register permitted both joint creditors 
of Webb & Mallard and separate creditors of 
Webb to prove their debts and vote for as- 
signee. But two votes were cast for assignee, 
one by a joint creditor for James Hood, and 
one by a separate creditor for A. H. Ricketts. 
The register declared a failure to elect, and, 
.there being no opposition, appointed James 
Hood to be assignee. Exception was taken to 
■the action of the register in allowing the joint 
•creditor to prove and vote, and the point has 
been certified for decision. There is also an 
application on behalf of Ricketts for an order 
removing Hood and appointing him as assignee. 
The register certifies that the only assets sur- 
rendered are joint assets. 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission. 5 N. Y. Wkly. 
Dig, 174, contains only a partial report] 



Whitman & Wood, for petitioner. 
James Hood, in person, opposed. 

HILLYER, District Judge. Whether a johit 
creditor may prove his joint debt and vote for 
assignee, in case of the separate bankruptcy of 
one member of the firm, is the question to be 
decided. Under our present bankrupt law [14 
Stat 517], many important consequences re- 
sidt from the proof of a debt or the havnig a 
provable debt. By section 5034 the choice of 
assignee is to be made by the "greater part in 
value and in number of the creditors who have 
proved their debts."' K it can be shown, then, 
that the joint creditors have a right to prove 
theh: debts, it would seem to follow that they 
have a right to vote for assignee. While there 
are conflicting decisions as to the effect of such 
proof, so far as my search has gone, all agree 
that the jomt creditors may prove their debts in 
the separate bankruptcy, under section 5087. 
That section allows "all debts due and payable 
from the bankrupt" to be "proved against the 
estate of the bankrupt" Section 6 of the bank- 
rupt act of ISOO (2 Stat 23) aUowed the "cred- 
itors" of the banlmipt to prove their debts, and 
under this general designation of "creditors" it 
was the opinion of the supreme court that a 
joint creditor might prove his debt in a sepa- 
rate bankruptcy. Tucker v. Osley, 5 Craneh 
[9 U. S.] 34. Speaking of the joint debt hi 
that case, Marshall, C. J., says: "Although due 
from the company, yet it is also due from each 
member of the company." It was also held 
that a proviso, similar to our present section 
5118, that "the discharge should not affect any 
person liable as partner with the bankrupt," 
while the act did provide for a discharge from 
all debts which were, or might have been, 
proved, removed all doubt as to the right of a 
johit creditor to prove against the estate of one 
partner hi bankruptcy. 

I should be content to rest my decision upon 
the language of the present bankrupt law and 
the authority of Tucker v. Osley, but for the 
fact that the decisions under the existing law 
are not uniform. 

It was held, directly, that the joint creditors 
could not vote for assignee in case of the sep- 
arate bankruptcy of one partner. In re Pur- 
vis [Case No. 11,476]. Yet in that case the 
joint creditors had proved thehr debts, appar- 
ently without objection. In Wilkins v. Da- 
vis [Id, 17,664], Lowell, J., states the true rule 
to be that the joint creditors may prove and 
vote for assignee. 

In the following cases the right of the part- 
nership creditors to prove their debts in the 
separate bankruptcy is conceded: In re Frear 
[Case No. 5,074]; In re Pease [Id, 10,881]; U. 
S, V. Lewis [Id. 15,595]. But no question as 
to their right to vote for assignee arose. 

There axe a number of other eases which in- 
directly touch this question. They are those 
upon the effect of a discharge granted to one 
partner in his separate bankruptcy. The law 
is (section 5119) that "a discharge in bank- 
niptcy, duly gi-anted, shall * ♦ * release the 
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bankrupt from all debts, claims, liabilities and 
demands whicb were or might have been proved 
against his estate in bankruptcy." Whether 
or not a creditor's claim is released by a dis- 
charge depends upon its provableness; wheth- 
er or not he can vote for assignee depends upon 
his having proved his debt. 

Under our present bankrupt law there are 
decisions that a discharge granted to one part- 
ner, in his separate bankruptcy, releases him 
from his joint as well as individual debts. 
Such are In re Downing [Case No. 4,Oi43 ; In 
re Stevens [Id. 13,393]; In re Abbe [Id. 4]; 
In re Leland [Id. 8,228]; Wilkins v. Davis [su- 
pra]. Thei-e are also eases holding that such a 
discharge does not so release him. Such are 
Hudgins V. Lane [Case No. 6,827]; In re Wink- 
ens [Id. 17,875]. And see In re Noonan [Id. 
10,292]; In re Little [Id. 8,390]; In re Grady 
[Id. 5,654]. 

These latter eases indirectly decide that the 
joint debts are not provable, as the former, it 
seems to me, decide that they are provable in 
the separate" bankruptcy. 

Again, it has been held that a joint debt is a 
provable debt under section 5021, and will sup- 
port a petition for a separate adjudication 
against one partner. In re Melick [Case No. 
9,399]. This has long been the rule in England. 
Es parte Crisp, 1 Atk. 133; Ex parte Elton, 3 
Ves. 238. And there, notwithstanding the gen- 
eral rule is to the contraiy, the joint creditor, 
who takes out a separate commission, shares in 
the separate estate pari passu with the sepa- 
rate creditors. Story, Partn, § 278. 

It may, then, be safely assumed that in this 
country the general current of authority is in 
favor of the provablene^ of the joint debts in 
the separate banljxuptcy. It follows, from the 
language of the bankrupt act, that if the joint 
creditors may prove they may vote for as- 
signee. Beyond this it is not necessary to de- 
cide the effect of proving the joint debts in the 
present case. The action of the register in al- 
lowing the joint creditors of Webb & Mallard 
to prove their debts and vote for assignee is ap- 
proved, and the prayer of the petition is denied. 
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WEBB V. ANDERSON. 
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Circuit Court, D. Maryland. April Term, 18SS. 

Charter Pautv— Lien for Freight — Assignment 
OF BiLi/S OF Lading to Secure Advasces — 
Delivery op Cargo— Waiver op Lien — Bank- 
RUPToy. 

1. The vessel, of which the libeliant was mas- 
ter, was chartered to take a cargo of flour from 
City Point, in Virginia, to Rio Janeiro, and tak- 
ing in a cargo of coffee at Rio, to proceed to Bal- 
timore; the charterer was to pay §1.25 per 
barrel on the flour, in full for the hire of the 
vessel for the round voyage; so much thereof 
as might he needed for expenses, was to he paid 
to the master at Ilio, and the balance, on the 

1 [Reported by James Mason Campbell, Esq., 
and here reprinted by permission.] 



arrival of the vessel at Baltimore. The char- 
terer obtained from L. G. (the claimant) large 
advances upon the flour, and endorsed the bills 
of lading (which were "to order") to L. G., 
wlio endorsed them- to his agent at Rio, with 
directions to purchase coffee with the proceeds, 
to be shipped to him at Baltimore: the agents 
of L. G., at Rio, took possession of the flour, 
on its arrival, and shipped, by the same vessel, 
to Baltimore, one hundred and thirty bags of 
coffee, consigned to L. G.: on the arrival of the 
vessel at Baltimore, the charterer having mean- 
while stopped payment, the coffee consigned to 
the claimant, was taken possession of, under 
these proceedings, to meet the owner's claim 
for the freight due by the charterer: the net 
proceeds of the sale of the flour at Rio did not 
cover the whole amount of the claimant's ad- 
vances on it, and the consignment of coffee was 
insufficient to make up the deficit. Held, that 
if the coffee be regarded as the property of the 
charterer, and shipped by his agents, and the 
claim of L. G. nothing more than a lien upon it, 
it would be liable to the whole amount of the 
freight due under the charter-party. 

2. As between charterer and ship-owner, it 
is always implied, unless there be an express 
contract to tlie contrary, that the freight must 
be paid before the delivery of the cargo. 

3. If the interest which the claimant ac- 
quired in the flour was a mere lien which at- 
tached itself to the proceeds, and to the coffee 
purchased with the proceeds, then the lien for 
freight would be prior, and preferred to his. 

4. But the interest of L. G. (the claimant) 
in the coffee, was something more than a mere 
lien; it was his property, and the charterer 
had no riglit to the possession or control of it, 
nor to the proceeds, unless a surplus remain- 
ed, after satisfying the amount to secure which 
the flour had been transferred to the claimant. 

5. The lien of the ship-owners upon the re- 
turn cargo, under this charter-party, did not 
depend upon the funds with wliich it was pur- 
chased. 

6. The claimant was a mortgagee of the flour, 
and nothing more; but to the extent of his in- 
terest, his rights stand on the same ground as 
if he had been the purchaser; and to that extent 
he is to be considered the purchaser and owner 
of the flour, from the time of the assignment 
and delivery to him of the bills of lading. 

7. The claimant, however, purchased subject 
to existing claims, and whatever rights the 
ship-owners had, at that time, acquired under 
the charter-party, either to the* outward or in- 
ward cargo, remained unchanged. 

8. The delivery of the flour to the agents of 
the claimant at Rio, was a delivery to the claim- 
ant, who therefore held it, by reason of such de- 
livery to him, discharged of any lien for freight, 
and consequently, when the flour was sold, 
there could be no lien upon the proceeds. 

9. Under these circumstances, the coffee was 
purchased with the claimant's money, and ship- 
ped as his property at the ordinary freight. 

10. If the bill of lading signed by the master 
was in violation of his duty, or inconsistent with 
the charter-party, it would not impair the rights 
of the ship-owners. 

11. But this charter-party does not contain 
the usual clause by which the owner binds the 
ship, and the charterer binds the cargo to the 
performance of all the covenants in the charter- 
party, and upon general principles of law, the 
merchandise is bound for its own transportation 
only, and its liability cannot be extended fur- 
ther, except by stipulations in the charter-party 
under which the voyage was performed. 

In admiralty. The libel in this case was 
filed by the late Judge Glenn, on the 20th of 
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November, 1851, while at the bar, but being 
appointed district judge, during the pendency 
of the cause, it was, under, the act of congress, 
transferred to the circuit judge (TANEY, 
Chief Judge), to be tried before him. The 
freight in question was earned under the fol- 
lowing charter-party: "This charter-party en- 
tered into this eighth day of May A. I>. 1851, 
between Beverly Clopton, as agent of British 
barque Invincible, and Thomas Davies, master, 
burden two hundred and eighty-nine tons, now 
lying in the harbor of City Pomt, of the one 
part, and David Anderson's Son, of the other 
part: witnesseth that the said Beverly Clop- 
ton, as agent, and Thomas Davies, as master 
aforesaid, for the consideration hereinafter 
mentioned, have let on freight, unto the said 
David Anderson's Son, the whole tonnage of 
the said vessel, excepting the cabin and other 
necessary room for the stowage of her dun- 
nage, tackle, provisions and furniture, for a 
voyage to be made with the said vessel, in man- 
ner hereinafter mentioned; and the said Bev- 
erly Clopton, agent, and Thomas Davies do 
hereby promise, that the said vessel shall be 
staunch, strong, weU-apparelled, and furnished 
with all things necessary for the intended voy- 
age, and that she shall receive from the said 
David Anderson's Son a full and complete load 
of flour, at Port "Walthall, where said barque 
shall come, and when the said loading is so 
completed, to depart with the first favorable 
wind and weather, and without delay unnec- 
essary, proceed to the port of Bio Janeiro; the 
said flour to be deUvered at said Port Walthall, 
alongside of said barque, at the risk and ex- 
pense of said ebartei'er, and on her arrival at 
said port of Bio, or as near thereto as vessels 
of her size can approach, shall, there and then, 
deliver her said cargo of flour withhi reach 
of the vessel's tackle, to the agents or assigns 
of the said David Anderson's Son; the said 
vessel to be furnished by the agents or as- 
signs of said David Anderson's Son, with a 
cargo of coffee, or other articles, or so much 
thereof as may be necessary for ballast, which 
is to be delivered alongside of said vessel, 
which said vessel or barque aforesaid shall 
then proceed on her voyage to Baltimore, in 
the state of Maryland, where the cargo is to 
be discharged; and being there arrived, the 
said loading to be delivered to the said David 
Anderson's Son, agents or assigns, and thus 
to end the intended voyage; excepting al- I 
ways against the dangers of the SPas. vob^pj-s, ■ 
pirates, restraint of prhices and rulers, and all 
unavoidable accidents and calamities. For and 
in consideration of which, the said David An- 
derson's Son does promise and agree to and 
with the said Beverly Clopton, agent, and 
Thomas Davies, master, that there shall be 
paid unto the said Thomas Davies, master, or 
his successor in office, freight, at the rate of 
one dollar and twenty-five cents per barrel, on 
the outward cargo, with five per cent, primage 
thereon, which is to be regarded as full com- 
pensation of freight out and home for the voy- 
age; the said barque being bound to bring 
29FED.CAS,— 32 



home a full cargo of coffee, or other articles, to 
Baltimore, free of additional freight; it being 
understood, however, that the said master shall 
be paid so much of his freight in Bio, as may 
be required for his expenses there, without 
commissions. And the said David Anderson's 
Son will load the barque here with dispatch; 
and further promises and agrees to allow thir- 
ty working days to load the barque at Bio, in- 
cluding the number of days required and nec- 
essary to discharge the same after arrival at 
that port; and the said David Anderson's Son 
further promises, and agrees, that if the said 
vessel shall be detained longer than the days 
allowed, then there shall be paid to the captain 
of the vessel, or his assigns, demurrage, at the 
rate of twenty dollars per day, day by day,- as 
the same may become due. And for the due 
performance of all and singular the foregoing 
obligations, the parties bind themselves each , 
to the other in the penal sum of one thousand ' 
dollars. The vessel, on her return to Balti- 
more, to be consigned to the friends of the 
charterer there, and to pay two and a half per 
cent, commission on three thousand dollars, in- 
stead of whole amount of freight. In witness 
whereof, the parties interchangeably set their 
hands and seals, the day and year aforesaid, 
Beverly Clopton, [Seal.] Thomas Davies. 
[Seal.] David Anderson's Son. [Seal.] Signed, 
sealed and delivered in presence of Wm. B. 
Dubney (as to all the parties)." 

J. Grlenn, for libellant. 

J. Nelson and A. S. Bidgely, for claimant.. 

TANEY, Circuit Justice. The libellant [Wil-- 
liam 0. Webb] is the owner of the British 
barque Invincible, and this controversy arises- 
out of a charter-party, by which the vessel was 
let to freight to David Anderson's Son, a mer- 
chant in Richmond. The contract on behalf 
of the vessel was executed by Beverly Clopton, 
as agent, and Thomas Davies, as master, an* 
stipulated on their part that she should receive- 
from David Anderson's Son, a complete load 
of flour, at Port Walthall (City Point, on the 
James river), and proceed to Bio Janeiro, and 
there deliver the cargo to the agents or as- 
signs of the charterer, the said agents or as- 
signs to furnish a cargo of coffee or other ar- 
ticles, or so much thereof as might be neces- 
stury for ballast, with which the vessel was to 
proceed to Baltimore, where the cargo was to 
be discharged, and the same being delivered to 
the charterer's agents or assigns, the intended 
voyage to be ended. And m consideration of 
the premises, Anderson's Son agreed to pay the 
master, or his successor in office, at the rate 
of one dollar and twenty-five cents per bar- 
rel, on the outward cargo, with five per cent, 
prhnage, which was to be regarded as full com- 
pensation of freight out and home, for the voy- 
age; the said barque being bound to bring 
home a full cargo of coffee, or other articles, 
to Baltimore, free of additional freight; it 
being understood, however, that the master 
should be paid so much of his freight in Bio, 
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as miglit be required for the expenses there, 
without commissions. 

The barque sailed accordingly, laden with 
three thousand four hundred and fifty barrels 
of flour, and arrived at E.io, where the cargo 
was delivered; only seven hundred and twen- 
ty-seven barrels were shipped by Anderson's 
Son J the residue of the cargo was shipped on 
freight by other persons. In order to enable 
Anderson's Son to make this shipment, they 
obtained from Lambert Gittings, the present 
claimant, an advance of two thousand four 
hundred and ninety dollars, upon the following 
terms, as stated in a letter to him, dated 22 
May 1851: 

"I have decided to let it go forward on my 
account, and submit its sale and management 
to your address, to be consigned by you to such 
house as you may think proper, and sold on ar- 
, rival, as you may direct, or to be held by you, as 
you may judge most to ncff interest. I submit 
the entire management of this small shipment 
to your own discretion, to manage as if your 
own. I have filled up the bills of lading at the 
current rate of freight at which the balance 
of the cargo is shipped." 

At the tune this letter was written, only five 
hundred barrels had been shipped l>y Ander- 
son's Son, upon which the advance by the pres- 
ent claimant was seventeen hundred dollars; 
afterwards, two hundred and twenty-seven bar- 
rels, in addition, were purchased and shipped 
upon the same terms, upon which the claimant 
advanced seven hundred and ninety dollars. 
The bills of lading, signed by the master, stated 
the shipment to be made by Andei-son's Son, 
and to be dehverable at Rio, to their order or 
assigns; and they were endorsed and delivered 
by Anderson's Son to Lambert Gittings, the 
claimant, making the flour deliverable to his 
order. 

The ship was consigned by the charterer to 
Maxwell, Wright & Co.; but the flour shipped, 
as above mentioned by the charterers, was con- 
signed to Miller, Le Cocq & Co., by the claim- 
ant, with direcJaons to dispose of the same 
promptly, to the best advantage, and pass the 
proceeds to his credit, subject to his future in- 
structions. And in a subsequent letter, he di- 
rected the consignees to invest the proceeds in 
coffee and ship it to him in Baltimore, by the 
Invincible, if she should return at the fair- 
going rate of freight, otherwise, by the barque 
Delawarean, or some other good vessel. 

The flour in question was accordingly de- 
livered to Miller, Le Cocq & Co., and the In- 
vincible being about to sail on her retu^ voy- 
age, before it was sold, they purchased, under 
the direction of the claimant, as above stated, 
one hundred and thirty bags of coffee, charging 
the amount paid for it as a debit against the 
proceeds of the seven hundred and twenty-seven 
barrels of flour consigned to them. The bill 
of lading, signed by Davies, the master of the 
Invincible, states that it was shipped by Miller, 
Le Cocq & Co., to be delivered at the port of 
Baltimore, to Lambert Gittings, or his assigns, 
he or they paying freight for the said goods. 



fifty cents per bag, with five per cent, primage. 

The adventure proved to be an imfortunate 
one; the net proceeds of the flour did not pay 
the amotmt advanced by Gittings, and before 
the Invincible ai-rived at the port of Baltimore, 
Anderson's Son, the charterer, had stopped pay- 
ment, and there was due for freight, under the 
charter-party, $3682.58. Under these circum- 
stances, the master refused to deliver the cof- 
fee, upon payment of the freight mentioned 
in the biU of lading, and filed his libel stathig 
that the coffee was put on board as the return 
cargo, by the agents of Anderson's Son, at Rio 
Janeiro, and praying that it might be sold for 
tlie payment of the freight due under the char- 
ter-party. Upon this libel, Lambert Gittings 
intervened, claiming the coffee as his property, 
shipped on his account by his agents, and pray- 
ing that the same might /be delivered to him, 
upon payment of the freight and prunage men- 
tioned in the bill of lading. 

It is admitted, that the coffee, at the port of 
Baltimore, is not of suficient value to pay the 
amount advanced by the claimant. There is 
no imputation of bad faith on either side; both 
parties have evidently acted fah-ly and honesUy, 
and the difficulty between them has arisen from 
the inability of Anderson's Son to comply with 
the contract they made with the agents of the 
ship-owners. 

The question before the court is, what are 
the rights of these respective parties now be- 
fore the court, under this contract ? For, although 
the first bill of lading for the outward cargo is 
signed byClopton for the master, and the second 
by the master, who joined with Clopton ha mdk- 
ing the charter-party, and these bills of lading 
state the freight on the flour to Rio to be fifty 
cents per barrel, yet it is obvious, that these 
instruments were not intended to supersede the 
ehartei'-party, or waive the rights which the 
shipowner had under it. In the letter of An- 
derson's Son, of the 22d of May, before referred 
to, he informs Gittings, that the fiUing up the 
bills of lading with the freight specified was 
his own act; and 't appears to have been done 
for the purpose of entitling Anderson's Son to 
receive at Rio, for bis own use, the amount 
therein mentioned. There is no intimation in 
his letter, that the provisions of the charter- 
paiiy were waived, by a new contract In rela- 
tion to this flour, and the freight, it appears, 
was, in fact, paid to Maxwell, Wright, & Co., 
the agents of the charterer, to whom he had 
consigned the ship. 

if tlie eofCee is regarded as the property of 
Anderson's Son, and shipped by his agents, and 
the interest of Gittings nothing more than a 
lien upon it, it would, undoubtedly, be liable 
to the whole amount of the freight due under 
the charter-party. The freight, it is true, is 
regulated by the quantity of flour carried on the 
outward voyage, and no additional freight is to 
be charged on the. homeward cargo; but the 
freight agreed upon was the compensation for 
the round voyage, and the balance due after the 
payment provided for at Rio, was due on the 
delivery of the return cargo at Baltimore. 
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There is, Indeed, no express stipulation that the 
delivery is to be made upoa the payment of the 
whole freight; yet, as between the charterer 
and ship-owner, this is always implied, mdess 
the terms of the fliarter-party show the con- 
tract to have been otherwise; and that the 
cargo, by the agreement of the parties, was to 
be delivered before the freight was paid. If 
the interest which Gittings aeqmred in the 
flour was a mere hen, which attached itselE to 
the proceeds, and to the coffee purchased with 
the proceeds, then imdoubtedly, the lien for 
freight would be the prior and preferred one, 
and his lien postponed until the whole freight 
was satisfied. 

But I think the right of Gittings to the coffee 
was not a mere hen; it was something more; 
it was his property, and Anderson's Son had 
no right to the possession or control of it; nor 
to the proceeds, unless a surplus remained, 
after satisfying the amount to secm'e which the 
flour had been transferred to Gittin^. The 
coffee was not purchased or shipped by the 
agents of the charterer; and was never in their 
possession, nor under their control. It was pur- 
chased for Gittings, by his agents, and shipped 
to him,. and at his risk, under his instructions. 
It Is true, it was purchased out of the proceeds 
of the 727 barrels of flour; but the hen of the 
ship-owners upon the return cargo, under this 
charter-party, did not depend upon the funds 
with which it was purchased. There is no 
covenant that the proceeds of the outward cargo 
should be invested in a homeward one; and if 
this coffee was the property of the charterer, 
the hen would be precisely the same, whether 
it was brought with the proceeds of the flour, 
or with any other funds. The circumstance 
that it was purchased with the proceeds of the 
outward cargo, therefore, does not, of itself, 
make it liable for the whole freight, and is of 
no further importance, than as a fact to be 
considered in connection with the other testi- 
mony hi the case, in determining whether the 
clahnant's interest in the coffee, before and at 
the time of the shipment, was a lien only, or a 
right of property. 

A good deal of the argument has turned upon 
the question, whether, in this transaction, the 
claimant is to be regarded as a mortgagee, or 
as a purchaser of the flour. It is very dear, 
that it was a mortgage and nothing more; but 
that question is not material to the decision; 
for to the extent of his interest, his rights stand 
on the same ground, as if he had been the 
purchaser. This point was decided by the su- 
preme court, in Gibson v. Stevens, 8 How. 399, 
400, where, in a case analogous to this, the 
court said, that the mortgagee, to the extent of 
his advances, was a purchaser, and that the 
mortgagor retained nothing but an equitable in- 
terest in the sxu5)lus, if anything remained after 
satisfying the claims of the mortgagee. And 
the same principle was applied by the court to 
the case of a bill of lading, in Conard v. At- 
lantic Ins. Co., 1 Pet [26 U, S.] 441. In that 
case, the bill of lading was endorsed and de- 
livered, as a security for money lent, in hke 



manner with the case before us; and the comrt 
held, that the hiterest of the mortgagor, or 
assignor of the bill of lading, was nothing more 
than a resulting trust in the surplus, if any re- 
mained after satisfying the debt intended to be 
secured. To the extent of his advances, there- 
fore, Gittings is to be considered the purchaser, 
and as the owner of the flour, from the time 
of the assignment and dehvery of the bills of 
lading. He, however, purchased subject to 
subsisting claims; and whatever- rights the 
ship-OAvners had, at that time, acquired under 
the charter-party, either as to outward or in- 
ward cargo, remained imchanged. 

Now, in relation to the 727 barrels of flour, 
there was no hen, except for the freight to be 
paid at Rio. There is no allegation that this 
stipulation of the charter was not comphed 
with, or that this floTur was hable to be detained 
by the ship-owner, or improperly deUvered by 
the master. The consignees of the claimant 
paid, it seems, all that was demanded or due 
upon it as freight, and the flour was deUvered 
to them, and received by them, as the property 
of Gittings, to be disposed of in every respect 
as he might think proper. The possession of 
the agents of the claimant was his possession; 
and he, therefore, held the property in, and the 
possession of, this flour, on shore at Rio, free 
and dischatged from any hen upon it for 
freight; and consequently, when the flour was 
sold, there could be no lien on the proceeds. 
He was not bound to invest them in a retm-n 
cargo, and if he did so, he was not bound to 
ship it by the Invincible. 

The proceeds were in his hands, and his 
exclusive property, to the extent of his ad- 
vances; and he was not restricted in the 
disposition he might choose to make of them, 
by any contract with the charterers on his 
part, nor by any contract or covenant be- 
tween the charterers and the ship-owners, 
made previous to the assignment to him. 
His agents were expressly instructed, if they 
shipped by the Invincible, to ship at the fair 
going rate of freight, and had no authority 
to place it on board the barque upon kny 
other terms. Under these circumstances, 
the coffee was pxurchased with his money, 
and shipped as his property, at the ordinary 
freight. "If the bill of lading signed by the 
master was in violation of his duty, or in- 
consistent with the charter-party, it would 
certainly not impair the rights of the ship- 
owners; but it was his duty to receive on 
board, from individual shippers, any cargo 
that might be offered at the ordinary freight; 
it was no more in violation of the charter- 
party to receive and transport the goods of 
Gittings than of any one else. There being 
no stipulation in the charter-party that the 
proceeds of the flour should be invested in 
a return cargo, there can be no more ground 
for charging his coffee with the whole 
freight, than the goods of any other individ- 
ual who shipped a homeward cargo; and it 
will hardly be said, that the property of 
every individual shipper, under a charter- 
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party like this, even if he had notice of its 
terms, -would be liable for the whole freight, 
or any freight beyond that of its transporta- 
tion. 

This charter-party does not contain the 
usual clause by "which the owner binds the 
ship, and the charterer binds the cargo to 
the performance of all the covenants in 
the charter-party. Upon general principles 
of law, the merchandise is bound for its 
own transportation only; and its liability 
cannot be extended further, except by stip- 
ulations In the charter-party under which 
the voyage was performed. 

The cases referred to are distinguishable 
from this, and were determined upon prin- 
ciples which do not apply to the case before 
me. In the case of Faith v. East India Co., 
4 Bam. & Aid. 636, the goods were purchased 
in the foreign port, by the agents of the 
charterers, for and on account of the latter; 
and although they were shipped, by the bill 
of lading, in the name of these agents, yet 
they, were marked with the initials of the 
charterers, and the letter of the shippers to 
the consignees directed them to account with 
the charterers. The claimants were these 
consignees, and they had advanced money 
to enable the charterers to purchase the out- 
ward cargo, but they had no assignment of 
the bill of lading, and no property in the 
goods shipped to, and sold at the foreign 
port; nor was the return cargo purchased 
for them or with their money, but for and 
on account of the charterers themselves, and 
with their means in the hands of their con- 
signees, at the outward port. 

Besides, the transaction was obviously col- 
lusive, and intended to deprive the ship- 
owner of his lien for freight on the goods 
of the charterers. The freight for the round 
voyage was sixteen pounds per ton of the 
vessel. The master was one of the char- 
terers in interest, although not named in 
the instrument, he had a joint interest with 
the charterers in the adventure, and was ap- 
pointed master at his request; and he was 
expressly required by the instructions of the 
ship-owner, *'to sign all bills of lading with 
the clause of freight payable according to 
charter-party." The master (Ohivise), find- 
ing, after his arrival at the foreign port and 
landing the cargo, that the adventure would 
prove a losing one, retired from the com- 
mand of the ship, and concurred with the 
consignees in appointing a new one; and 
the new master signed bills of lading for 
the goods which were purchased, as above 
mentioned, for the charterers, stating in the 
bills of lading that the goods were to be 
transported for the ordinary freight. This 
was in direct violation of the instructions 
of the ship-owner; and it was evidently a 
contrivance to deprive the ship-owner of his 
lien for freight on the return cargo, in order 
to pay, in preference, a debt due to the con- 
signees of the return cargo, who had ad- 
vanced money for the outward voyage. The 



court so regarded the transaction, and it is 
so treated in their opinions, especially in 
that of Chief Justice Abbott. 

In the case of Gracie v. Palmer, 8 Wheat. 
[21 U. S.] 605, the contract of affreightment 
was for a round voyage, from Philadelphia 
to Madeira, and thence to Bombay and Cal- 
cutta, and home to Philadelphia; thirty- 
three thousand dollars to be paid as freight 
for the whole voyage at her home port, be- 
fore the return cargo was delivered. The 
charterer sailed in the vessel, and being un- 
able, at Calcutta, to obtain a full cargo on 
freight, for the return voyage, entered into 
an agreement with Palmer, that if he would 
make him an advance, to purchase the mer- 
chandise, the goods should remain in Palm- 
er's possession, while they remained in Cal- 
cutta; and that he would deliver to him a 
bill of lading stipulating for the delivery 
of the goods to the agents of Palmer in 
Philadelphia, free of freight. This agree- 
ment was made with the consent of the 
master, and the money was advanced, and 
the goods purchased accordingly by the 
charterer; they were shipped as the goods 
of the charterer, and on his account and 
risk, to be delivered to a certain house in 
Philadelphia, named in the bill of lading, 
the freight, as stated in the bill of lading, 
having been settled at Calcutta. 

In this case, therefore, the goods were pur- 
chased by the charterer himself, and shipped 
on his account and risk; and by the terms 
of the charter-party, the freight was to be 
paid to the ship-owner in Philadelphia, be- 
fore the delivery of the return cargo; the 
master had no authority to alter this con- 
tract, nor to receive the freight at a foreign 
port; and in truth, no freight was paid. 
The principle upon which the case turned, 
and upon which it was decided, is briefly 
and clearly stated in the opinion of the 
court. 

In page 634 of the report, Mr. Justice 
Johnson, who delivered the opinion of the 
court, says: "The goods are expressly laden 
on board as the property of Chambers (the 
charterer) on his account and risk; and the 
question is, not how far his contract may 
exempt the goods of another from freight, 
but how far he may incumber his own 
goods with a lien, which shall ride over or 
supersede their general liability for the 
freight." And it must be observed, that 
nothing more was demanded by the ship- 
owner, than the freight usually demanded 
on such goods from India; the freight for 
the whole voyage was not claimed. 

The case before me, in every material cir- 
cumstance, differs from this. Here the 
goods were not purchased by the charterer, 
nor for him by his agents; nor were they 
shipped as his property, nor at his risk; 
they were charged with the usual freight on 
such goods from Rio, which the claimant 
has offered to pay; and there is nothing in 
the bill of lading signed by the master, at 
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variance \7lth. the terms of the charter party. 

The case of Campion v. CJolvin, 3 Bing. N. 
O. 17, is equally distinguishable from the 
present. The facts and the points decided 
in that case are summed up in the opinion of 
Tindal, O. J., on page 28. "In the first 
place," says the chief justice, "the outward 
cargo was consigned to Messrs. Colvin & 
Co., in Calcutta, the persons who were the 
agents of Gooch (the charterer), himself; in 
the next place, the return goods were pur- 
chased by advances made by Colvin & Co. 
to Gooch, upon the security of the outward 
cargo, which still remained in their hands; 
In the third place, the case expressly says, 
these goods were and still are the property 
of Gooch, and by the bill of lading, were 
consigned on his part to some person in 
London. Are we to say upon that, that the 
particular mode of consigning these goods, 
which Gooch, the owner, thought proper to 
adopt, should vary the real situation of the 
parties?" This summary is sufficient to 
show how essentially the case of Campion 
V. Colvin differs from the present in its cir- 
cumstances, and how different the point de- 
cided in that case is from the one now be- 
fore me. 

As relates to the case of Small v. Moates, 
9 Bing. 574, it would be perfectly analogous 
to this, if the matter in dispute here was the 
freight payable at Rio, on the flour, accord- 
ing to the terms of the charter-party. As 
I have already said, the transfer or sale of 
the property, after it was shipped by An- 
derson's Son, could not deprive the ship- 
owner of any lien upon it, to which he was 
entitled against Anderson's Son, by virtue 
of the charter-party. But there is no dis- 
pute about the freight payable at Rio, upon 
the delivery of the outward cargo; the 
claim goes further, and insists that a lien 
for the whole freight attached to the out- 
ward cargo shipped by Anderson's Son, ad- 
hered to the proceeds, after it had been de- 
livered to the purchaser, and followed the 
merchandise bought by him with the pro- 
ceeds, and shipped on board the chartered 
ship, as his property, and on his own ac- 
count and risk. No case has extended the 
lien of a ship-owner so far; and for the 
reasons stated in this opinion, I think it can- 
not be so extended in the case before me, 
and shall decree accordingly. If the coffee, 
at the port of Baltimore, was worth more 
than the amount for which it was assigned 
to the claimant, the surplus would be liable 
to the whole freight due the ship-owners, 
and the order in favor of Davenport would 
be no obstacle to the recovery. But as it 
is admitted that there will be no surplus, it 
Is liable only for its own freight from Rio 
de Janeiro. 

I have loolied into the case of The Volun- 
teer [Case No. 16,991], which, at first view, 
seemed to have some analogy to this; for 
there the proceeds of the outward cargo, then 
^n board, wer«> assigned, and the inward 



cargo purchased with these proceeds was 
held liable for the whole freight stipulated 
in the charter-party. But this assignment, 
it appears, was not made to a purchaser or 
mortgagee, but was an assignment for the 
benefit of creditors; the charterer having 
become bankrupt during the outward voy- 
age, of course, these assignees stood in his 
shoes; and the assignees had no greater or 
superior rights in the return cargo, than the 
charterer himself would have had, if he 
had not become insolvent; nor, indeed, were 
any greater rights claimed for them, as is 
evident from the opinion of the court. 
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Case 3Sro. 17,319. 

WEBB et al. v. BOWERS et al. 
[Brunner, Col. Cas, 554; 3 11 Law Rep. 84.] 
Circuit Court, D. Massachusetts. Oct., 1847. 

Costs os Injunction for iNFErsGEMEUT of 

Copyright. 
Where an injunction is refused, but the plain- 
tiff still has a right to proceed at law, if the 
plaintiff stipulate not to proceed at law, costs 
will not be awarded to either party. 

Rule in relation to costs. The complainants 
had brought a bill in equity against the re- 
spondents for an aUeged infringement of copy- 
right The case having been referred to the 
master at a former term was argued on his 
report, and the court refused to grant an in- 
junction, but ordered the case to be continued 
to enable the complainants to bring a suit at 
law if they saw fit. The respondents moved 
that the bills be dismissed with costs, but 
WOODBXJRy, Chrcait Justice, held, that the 
case seemed to come within one of the excep- 
tions to the general rule, that costs must go 
with the prevailing party. The exception was 
that where the remedy in equity was refused, 
and yet the party plaintiff might proceed at 
law, costs would not be allowed. But the 
complainants must stipulate that they will not 
proceed at law or costs will be allowed. It 
was ordered that costs should be refused to 
both parties if the complainants should, with- 
in ten days, enter a stipulation not to proceed 
at law. 
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Case IS"©. 17,320. 

WEBB et al. v. PEIRCB. 

[1 Curt. 104; i 15 Law Rep. 9.] 

Circuit Court, D. Massachusetts. March, 
1852.2 

Shipping— Charter bv Master — Owner Pbo Hac 
Vice— Liability fob Supplies. 

Where a master hires a vessel "on shares," 
under an agreement to victual and man the ves- 

3 [Reported by Albert Brunner, Esq., and 
here reprinted by permission.] 

1 [Reported hy Hon. B. R. Curtis, Circuit 
Justice.] 

2 [Reversing Case No. 17,321.] 
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sel, and employ her in such voyages as he 
thinks best, having thereby the entire possession, 
command, and navigation of the vessel, and the 
relation of principal and agent not existing be- 
tween the master and owners, the master there- 
by becomes the owner, pro hac vice, during such 
time as the contract exists; and he, and not the 
general owner, is responsible for necessary sup- 
plies. 
[Cited in Mayo v. Snow, Case No. 9,356; The 
Larch, Id. 8,085; The Freeman v. Bucking- 
ham, 18 How. (59 U. S.) 190; Thomas v. 
Osbotn, 19 How. (60 U S.) 30; The Caro- 
line Casey, Case No. 2,421a; Donahoe v. 
Kettell, Id, 3,980. Explained in Flaherty v. 
Doane, Id. 4,849. Cited in Thorp v. Ham- 
mond, 12 Wall. (79 U. S.) 416; Fox v. Holt, 
Case No. 5,012; The Montauk, Id. 9,717; 
Mott V. Ruckman, Id. 9,881; The India, 16 
Fed. 263; Scull v. Raymond, 18 Fed. 5oO; 
The International, 30 Fed. 377; The L. L. 
Lamb, 31 Fed. 33; Douse v. Sargent, 48 
Fed- 695. Approved in The Alvira, 63 Fed. 
154.] 
[Cited in brief in Sims v. Howard, 40 Me. 
277. Cited in Somes v. White, 65 Me. 546? 
Durando v. New York & N. Steam Boat 
Co., 4 N. T. Supp. 387.] 

This Tvas an appeal from a decree of the 
district court of the United States for the dls-- 
triet of Massachusetts, sitting in admiralty. 
[See Case No. 17,321.] The libellants sought 
to recover of the respondent, -who was the gen- 
eral owner of the brig Antoinette, belonging to 
Belfast, in the state of Maine, the price of cer- 
tain supplies furnished by them to the master 
of that brig, in the city of Boston. 

OTJRTIS, Ckcuit Justice. It is proved In 
this case, and not denied, that the libellants 
furnished the supplies mentioned in the sched- 
ule annexed to the libel; that they were or- 
dered by the master of the brig, and were 
suitable and necessary; and that, at the time 
when the supplies -were furnished, the re- 
spondent was one of the general o-wners of the 
vessel. This is sufficient to make a prima 
facie case of liability; for, ordinarily, the mas- 
ter is the agent of the owner, clothed with 
authority to contract, in his behalf, for neces- 
sary supplies for the vessel, and, therefore, 
such contracts bind the owner personally, up- 
on the familiar principles of the law of agen- 
cy. But it is also true, that the master may 
not be the agent of the general ovraer for any 
purpose. A special properiy, carrying with 
it the entire possession and control, and leav- 
ing in the general owner only an interest in 
the nature of a reversion, may be created in a 
vessel as well as in any other chattel. And 
when such special property has been created, 
it necessarily follows, that the master is the 
agent of the owner of this special property in 
the vessel, and not the agent of the owner of 
the general or reversionary interest. The pos- 
session and control belonging to the former, 
and 'the employment being his, whatever is 
done by reason of that possession, and in tbe 
exercise of that control and employment, is his 
also, and the persons by whom it is done are 
his agents. 

I am aware that a different doctrine is laid 
down by Lord Mansfield, in Rich v. Coe, Oowp. 



636, and that Mr, Justice Story, in his treatise 
on Agency, (section 298,) has declared, in con- 
formity with Lord Mansfield's opinion, that a 
private agreement between the owner and the 
master, by which the latter is to have the en- 
tire ship to his own use for a specified period, 
and is to make all the repairs at his own ex- 
pense, cannot affect the liability of the owner 
to third persons, upon the well-settled princi- 
ple of the law of agency, that the apparent 
authority of an agent may be trusted to by 
strangers.' If the private agreement between 
the owner and master be of such a nature as 
to leave the relation of principal and agent still 
existing between them, it is imdoubtedly true, 
that the owner would be bound by all eon- 
tracts respecting! the navigation and employ- 
ment of of the vessel, within the usual scope 
of the master's authority, notwithstanding a 
secret agi-eement between them, that the mas- 
ter should not thus bind the owner. But if 
the arrangement between the master and own- 
er be such, that the relation of principal and 
agent does not exist, there is no room for the 
application of this principle of the law of 
agency, simply because there is no agency in 
the matter. 

Now, that this relation of principal and 
agent, between the general owner and the 
master, may cease to exist, and that either the 
master or any third person may be clothed 
with a special ownership, so as to stand as a 
principal in respect to the navigation and em- 
ployment of the vessel, is too well settled to 
admit of serious question. It is distinctly as- 
serted by the supreme court of the United 
States, in Marcardier v. Insurance Co., 8 
Cranch [12 U. S.] 39, and in Grade v. Palmer, 
8 Wheat. [21 U. S.] 605, and has been so held 
in numerous cases, in England and in this 
country, which are collected in 3 Kent, Comm. 
138, 139, and the docti-ine of Lord Mansfield 
must be considered to be overruled by the 
court of king's bench, in Reeve v. Davis, 1 
Adol. & B. 312. In this case, there was an 
agreement between the owner and the master, 
by which the latter was to have the vessel to 
his own use for the period of twelve months, 
to victual and man the vessel, and keep her in 
repair. This agreement was unknown to the 
plaintiff, who furnished supplies for the ves- 
sel, and sought to recover their price of the 
general owner, who was held not to be liable 
therefor. Perry v. Osborne, 5 Pick. 422; Cut- 
ler V. Winsor, 6 Pick. 335; Winsor v. Cutts, 7 
Greenl. 261; Sproat v. Donnell, 26 Me. 185; 
and Taggard v. Loring, 16 Mass. 337; are all 
eases of similar contracts between the master 
and owner, which were held to substitute the 
former in place of the latter, as owner^ and 
that the relation of principal and agent did not 
exist between them. Concerning this last 
ease, Mr. Justice Story, in Arthur v. The Cas- 
sius [Case No. 564], expresses some doubt; and 
he held that a master, who had agreed with 
the owner to employ and navigate, victual and 
man a vessel, retaining as his compensation, as 
master and for his own services, one half of 
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tJie freight whicli should be earned, could, by 
a charter-party, give a lien on the vessel to 
the shippers' of merchandise. But he points 
out a difEerence between the contract of hir- 
hig in Taggard v. Loring, and in the ease be- 
fore him, and tlie question decided did not de- 
pend upon the rule of law now under consid- 
eration. It may well be, that the master, 
having for the time being the control and navi- 
gation of the vessel, may enter into charter- 
parties containing the usual clause, binding the 
ship to the merchandise and the merchandise 
to the ship, and that full efCeet would be 
allowed to such a clause by a court of admi- 
ralty, upon the ground that the power thus to 
bind the vessel to shippers, resulted from the 
master's possession, and the purposes for 
which he held it, wholly independent of the 
consideration, whether he was acting as agent 
or principal, or whether one person was entire 
owner, aad the master his agent, or another 
person the owner, pro hac vice, and the master 
the agent of the latter. And I cannot suppose 
that this very eminent judge intended to cast 
the least doubt upon a rule of law so well 
settled, and which he himself had so often 
recognized, which enables the general owner 
to create a special ownership; which is thus 
interposed between him and all tliird persons 
as to whom the special owner is principal, and 
responsible as such. I understand the doubt 
expressed by him to have arisen in his mind, 
not concerning this rule of law, but as to 
quite a different question, viz., whether the 
contract in Taggard v. Loring was sufficient, 
in point of law, to create the master owner 
pro hac vice. ITpon this question I thinlc the 
rule is at this day perfectly well settled. When 
the possession, command, and navigation of 
the ship are let by the general owner, the hirer 
becomes owner pro hac vice; the possession is 
his; the employment is his; the contracts re- 
specting that employment are his; the mas- 
ter, if he employs one, 'is his agent; if he com- 
mands the vessel himself, he acts on his own 
accouht In the language of Chancellor Kent, 
(3 Kent, Comm. 138,) "this may be considered 
the sound and settled law on this subject." So 
that, in a case like this, where the question 
is, whether the general owner is liable for sup- 
plies furnished to tlie master, we must inquire 
whether the general owner had parted with 
the possession, command, and navigation of 
the vessel, and thus interposed another owna*, 
to whom the credit must be deemed to have 
been given. This requires an investigation of 
the facts of the particular case; and it is cor- 
rectly argued by the libellant's counsel, that the 
decisions relied on by the respondent's counsel 
—that when a vessel has been taken on shares, 
the general owner is not liable for supplies- 
do not necessarily apply to this case, because 
its facts may be different from those. Ac- 
cordingly, much evidence has been introduced 
by both parties, relative to this contract of 
hhring, and its nature and incidents, a large 
part of which was not exhibited to the district 
comrt 
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The testimony of the master, which is not 
controlled, proves that he made a verbal agi-ee- 
ment with the owners to sail the vessel on 
shai-es. He was to victual and man the ves-c 
sel, and pay one half the port charges, and he 
and the owners were to divide the gross earn- 
ings equally. He was to go wherever he chose 
with the vessel, and employ her in such ways 
as he might think fit during an indefinite period 
of time. On cross-examination, he says his 
contract was founded on— by which I under- 
stand him to mean, in conformity with— a^ well- 
settled usage at Belfast, to let small vessels on 
shares; that he had no right to appouit another 
master in his place, and that he has no doubt 
the owners could at any time remove him, 
and that he might give up the vessel without 
any notice; that there was no agreement to 
that effect, but he so understands the usage. I 
have examined the letters of the master which 
were put into the case, but I find in them noth- 
ing , inconsistent with his testimony. Such be- 
ing the contract, it is quite clear that, while it 
subsisted, the master had, in point of fact, the 
entire possession, command, and navigation of 
the vessel. It would be difficult to state a case 
of more absolute possession, command, and navi- 
gation, than that he should take the vessel, com- 
mand her, victual and man her, go with her 
where he pleased, and employ her in such trade 
as he saw fit. But still, there are certain ele- 
ments in the contract which require examina- 
tion. The contract was for no definite period 
of time; and it is urged that, by reason of this, 
and by force of the usage of the ti-ade, the 
owners might displace the master at any time, 
and so he had not the possession and command 
as owner, or any different possession and com- 
mand from those of an ordinary master, sailing 
the vessel solely on the owners' aecoimt. That 
after a master has made such a contract as 
this, and has hired a crew, and purchased sup- 
plies for a pariicular voyage, and actually en- 
tered upon and partly completed it, the owners 
should have the right to turn him out of pos- 
session without notice, and thus break up an 
enterprise lawfully begun, and in the completion 
of whidi he has an important Interest, and 
■which is to be completed by his crew and his 
supplies, is so much in conflict with the nature 
of the contract, and the just rights of the par- 
ties flowing from it, that plenary evidence 
would be required to convince me of the exist- 
ence of such a right. There is no reason to 
suppose that such a right was created in this 
case by any express stipulation. And the -ad- 
mission of the master that it existed, is rested 
by him solely on his imderstanding of the usage 
of .trade applicable to such cases. 

I do not deem it necessary to decide whefli- 
er such a usage would be void on aecoimt of 
its unreasonableness, because I am not satis- 
fied of its existence. The evidence is conflict- 
ing; and so much of it as tends to prove such 
a usage may be referred to the opinions of the 
owners of vessels who have testified to it, 
rather than to any settled practice, sufficiently 
general and long continued to create such a 
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right. Indeed, no one case of removal of the 
master during a voyage, by force of the usage, 
has heen clearly proved; and many persons 
from Belfast and other ports, long acquainted 
with this trade, have been examined, who ap- 
pear to he ignorant of such a practice. My 
conclusion is that, in point of fact, there is no 
such usage, and that it results, from the na- 
ture' of this contract, when it is for an indefi- 
nite period, that it amounts to an absolute and 
indefeasible hiring of the vessel for every voy- 
age whidi shall be begun before notice, by the 
general owner, of his intention to discontinue 
the contract. And this brings the case within 
that class of cases which have turned on such 
contracts of hiring, and in which it has been 
held the master was owner, pro hae vice, and 
not an agent of the general owner. Cutler v. 
Wmsor, 6 Pick. 335; Perry v. Osborne, 5 Pick. 
422; Thompson v. Hamilton, 12 Pick. 428; 
Manter v. Holmes, 10 Mete. [Mass.] 402; 
a?hompson v. Snow, 4 Greenl. 264; Sproat v. 
Donnell, 26 Me. 185. 

The evidence respecting the usage of trade is 
also conflicting as to the right of the owner 
to control the master in his choice of a voyage, 
and the power of the master to appoint another 
master in the home port. 

I do not deem it necessary to find what the 
usage is upon the first of these points, be- 
cause the uncontradicted evidence of the mas- 
ter proves an agreement with the owners that 
he should employ the vessel as he saw fit, and 
while this contract existed the owners had no 
power to control him in this particular. It 
does not seem to me to be shown that, by the 
usage, the master to whom the vessel is let, 
may appoint another in his place in the home 
port. There is a personal confidence reposed 
in him by the owners, who rely on his skiU to 
manage the employment, as well as the naviga- 
tion of the vessel, and the instances of such 
changes, spoken of by some of the witnesses, 
appear to have been infrequent, and were 
probably sanctioned by the owners as expedi- 
ent and proper, rather than acquiesced in as 
matter of right on the part of the hirer. But, 
however this may have been, it does not seem 
to me inconsistent with the entire possession, 
command, and navigation of a vessel, that the 
hirer is restrained from appointmg a person 
other than himself master, any more than 'it is 
inconsistent with the entire possession and tem- 
porary ownership of a house, that the lessee 
cannot underlet or assign his lease* It is a 
usual incident of ownership of a vessel, wheth- 
er general or special, that the owner should 
have power to choose and appoint the mastei*; 
but I know of no rule of law, and can see 
nothing in the nature of the case, which re- 
quires it to be an inseparable incident of such 
ownership; and, therefore, the fact that the 
hirer must himself, personally, command the 
vessel, does not prove that he is not owner pro 
hac vice. It has been suggested, on the au- 
thority of Diy V. Boswell, 1 Camp. 329, Skol- 
field V. Potter [Case No. 12,925], that the moiety 
of the gro^ freight the master retahas, under 



such a contract, to his own use, may be con- 
sidered to be in lieu of his wages as master, 
and so that it is only a contract of hiring of the 
master by the owners. But this is not consist- 
ent with the facts. The master not only com- 
mands the vessel, and manages her trade and 
employment, but victuals and mans her, and 
the moiety of the gross freight is not retahied by 
him simply as a compensation for his services. 
It is more in accordance with the contract to 
consider the moiety of the gross freight paid 
to the owneis, as their charter-money, for the 
use of the vessel. This is the view taken of 
the contract in the eases already referred to, 
and it is satisfactoiy to my mind. The truth 
undoubtedly is, as stated by Abbott, O. J., in 1 
Ryan & M. 42, that, soon after the passage of 
the Registry Acts, the leaning of the English 
courts was to hold the registered owners liable 
for repairs and supplies. Rich v. Coe was one 
of those decisions. But the subje'ct having be- 
come more accurately imderstood, a better prin- 
ciple was introduced, and more recent cases de- 
cide that the true question is, to whom was 
the credit given. If no intervening ownei-sliip 
has been created, the credit is deemed to be giv- 
en to the general owner. But if the vessel is 
let out to hire, the owner is no longer a con- 
tracting party for supplies, and so not hable. 
Such is the modem doctrine on this subject; it 
is now too well settled to be departed from; 
and I may add, that it seems to me to rest on 
sound principles. My opinion is, that, when a 
master hires a vessel "on shares," under an 
agreement to victual and man the vessel, and 
employ her in such voyages as he thinlrs best, 
he thereby becomes the owner, pro hac vice, 
during such time as the contract exists, and 
that he, and not the general owner, is respon- 
sible for necessary supplies. There is a cir- 
eiunstanee In this case, not necessary, in my 
judgment, to its decision, but which tends 
strongly to strengthen the equity of the defence. 
It is that Webb, one of the libellants, who sold 
these supplies to the master, was for ^veral 
years a resident of EeKast, and engaged In such 
busmess at that place that he must have been 
acquainted with the custom, nearly universal 
there, to let vessels, of the class of this brig, 
to the masters, on shares, and that he therefore 
had ample means of knowing that this vessel' 
was, so let, and that the master, and not the 
owners, was to victual and man the brig. 

To prevent misappvehension, I desire to state, 
that I have.examined the able opinion of Judge 
Ware, in Skolfield v. Potter [supra], in which 
he charged the general owners of a vessel let 
on shares, with the wages of a seaman. There 
are elements in that case upon which the deci- 
sion may rest consistently with the principles 
upon which this case has been decided; and I 
do not intend to express any opinion as to a 
claim for wages on a gener^ owner, who has 
received freight earned in the voyage, for which 
wages are claimed. The result is, that the de- 
cree of the district court is to be reversed, and 
the libel dismissed, with costs. 
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WEBB et al. v. PBIROE et al. 

D. Spr. 192; 14 Law Rep. 200.] i 

District Court, D. Massachusetts. Not., 1850.2 

Mahitime Liess — AuTHORiTr OP Master — Sup- 
plies— Cbabteu TO Master. 

1. The master of a vessel, in a port of a state 
to which she does not belong, has authority, by- 
virtue of his office, to bind his vessel and own- 
ers, for necessary supplies. 

2. Where the master of such a vessel had tak- 
en her on shares, agreeing to victual and man 
her, he had no right, as between himself and his 
owner, to obtain provisions upon the credit of 
the owners. 

3. But third persons, ignorant of any special 
agreement, had a right to trust to the apparent 
authority of the master; and if they did so in 
good faith, the owner would be bound person- 
ally, for necessary supplies and provisions. 

This was a libel in personam, promoted by 
Messrs. Webb & Low, of Boston, ship-chan- 
dlers, to recover payment for stores furnished 
to the brig Antobiette, owned by the respond- 
ents, who lived in Belfast, Maine. At tlie 
time the stores were fmmished, (the brig was 
lying In Boston, and they were ordered by one 
Eichards, the master, and nothing was said 
on either side, as to the party to whom credit 
should be given. The libellants knew the re- 
spondents to be the general owners of the ves- 
sel, and had dealt with them before as such, 
and had no acquaintance, or previous dealings, 
with Richards; and knew nothing of any ar- 
rangement between him and the respondents, 
as to the sailing of the vessel; and charged 
the stores to the brig Antoinette, and owners. 
For the defence, it was shown, that at the time 
the articles were furnished, Richards was sail- 
ing the vessel on shares, under the usual agree- 
ment, that he should victual and man the 
vessel, and pay half port charges, the gross 
earnings behig equally divided between him and 
the owners. The goods furnished were gro- 
ceries, and like consumable stores; and did not 
go to the permanent use of the vessel. The 
contract between the master and owners was 
parol, for no fixed period, and rested on the 
general usage. As to this usage, the libellants 
offered evidence, that under it, the master had 
no power to appoint another master, in his own 
place, or to remove one appointed, and that 
the owners always exercise a general control 
over the voyages, and remove the master at 
their pleasure. 

B. H. Dana, Jr., for libellants, contended: 
1st. Under this contract, the master did not 
become (as between himself and the respond- 
ents) a temporary or special owner, but all the 
criteria of ownership and control, rested still 
with the general owners; the contract being 
either one of employment, the compensation 
measured by earnings, or one of special part- 

1 [Reported by P. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and herS re- 
printed by permission, 14 Law Rep. 200, con- 
tains only a partial report] 

2 [Reversed in Case No. 17,320.] 



nership. Emery v. Hersey, 4 Greenl. 407; 
Lyman v. Redman, 23 Me. 289; Arthur v. The 
Cassius [Case No. 5G4]; Skolfield v. Potter 
[Case No. 12,925]; Fenton v. City of Dublin 
Steam-Packet Co., S Adol. & El. 835. 

2d. Even if the master does obtain, under 
this contract, the control of the vessel, so as 
to be, between himself and the respondents, 
the temporary owner, yet the policy of the law 
does not permit the general owners to set up, 
against persons who are ignorant of it, a spe- 
cial contract, made with a person whom they 
are. holding out to the world as merely mas- 
ter, and as do^ed with the ordinary powers 
of a master. Rich v. Coe, Cowp. 636; Dry v. 
Boswell, 1 Camp. 329; Arthur v. The Cassius 
[supra]; The Nathaniel Hooper [Case No. 10,- 
032]. 

3d. Credit is presumed to be given to the 
general owners. James v. Bixby, 11 Mass. 34; 
Jones V. Blum, 2 Rich. 475; Cox v. Reid, 1 
Car. & P. 602; Ex parte MacheU, 2 Ves. & 
B. 216; Jennings v. Griffiths, Ryan & M. 42; 
3 Kent, Comm. 135. 

Bradford Sumner, for respondents, contend- 
ed, that on the evidence, the master was own- 
er for the time being, and as such was solely 
liable for stores of this description. Reeve v. 
Davis, 1 Adol. & E. 312; Story, Baihn. §§ 294, 
295; 3 Kent, Coram. 135, 140; Abb. Shipp. 41, 
note, 65, note; Thompson v. Snow, 4 Greenl. 
264; Winsorv. Cutts, 7 Greenl. 261; Reynolds 
V. Toppan, 15 Mass. 370; Taggard v. Loring, 
16 Mass. 336; Perry v. Osborne, 5 Pick. 422; 
Cutler V. Wdnsor, 6 Pick. 335; Cutler v. Thurlo, 
7 Shepley [2 Appl; 20 Me.] 213; WiUiams v. 
Williams, 10 Shepley [23 Me.] 17; Lyman v. 
Redman, Id. 289; Manter v. Holmes, 10 Mete. 
(Mass.) 402. 

Mr, Dana, in reply, said, that in most of the 
cases cited, it was either proved or assumed, 
that the master, under the contract set up, 
had the sole power to direct the employment of 
the vessel, and to appoint and remove a master 
under himself; and there was no case where, 
in the absence of such tests of ownership in 
him, the general owners had been exempted 
from liability. 

SPRAGUE, District Judge. There has been 
a great deal of evidence in this case, but the 
result of the whole is this: The respondents, 
residing in Belfast, Maine, were owners of tTie 
brig Antoinette. They made a contract with 
Richards, to take her on shares, and be mas- 
ter. Richards was bound to victual and man 
the vessel, at his own expense. Under this 
agreement, Richards took the possession and 
command of the vessel, and his name was in- 
serted in her papers, as master. In the course 
of her employment, and while so commanded, 
the vessel being in the port of Boston, was 
in need of provisions, to enable her to proceed 
on a voyage, and the master had not the funds 
wherewith to pay for them. At the request of 
the master, the libellants furnished the neces- 
sary provisions, on the credit of the vessel and 
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owners, and now bring this suit therefor, 
against the owner. It is objected, in behalf 
of the respondents, that as the master toolc the 
vessel on shares, and was thereby bonad to 
have procured these provisions at his own ex- 
pense, he was not authorized to bind the own- 
ers personally therefor. This defence would 
be valid against all persons who Imew of the 
special agreement, under which Richards had 
the command of the vessel. But the libellants 
had no knowledge thereof, nor were there any 
circumstances which should have put them 
upon inquiry. They tioisted to the apparent 
authority of the master to bind the owner. 
There can be no doubt, that if the relation 
in which the master stood to the respondents 
had been what it apparently was; that is, if 
he had been on wages, in the usual manner, 
he would have had authority to pledge the per- 
sonal credit of his owners; and this suit could 
have been maintained. Does the special agree- 
ment, restricting the authority of the master, 
which was unknown to the libellants, defeat 
their right? I think it does not. The re- 
spondents placed Richards in the command 
of this vessel, as master, and she was docu- 
mented accordingly. Richards was thus held 
out as possessing the usual right and author- 
ity of master, in their full extent. Among 
the usual and well known powers of a master, 
is that of obtaining necessary supplies, in a 
foreign port, upon the credit of his vessel and 
owners. The respondents, when they placed 
him in the office of master, thereby represent- 
ed to all persons, that he had authority to 
bind the respondents, as owners of the vessel, 
for such supplies as were furnished by the 
libellants. Upon this representation, the fur- 
nishers, acting in good faith, had a right to 
rely. It is no answer to say, that by a private 
arrangement between the owner and master, 
the authority of the latter was to be restricted, 
or that it was specially agreecJ. that the lat- 
ter should not exercise one of the ordinary and 
usual powers appertaining to his office. As 
between the owners and the master, he had, in- 
deed, no right to exercise the power so inliibit- 
ed, and it was a violation of his duty to do 
so. But as between the owners and third per- 
sons, such special and secret restriction can 
have no effect, and the owners must be held 
responsible to the libellants, in the same man- 
ner as if it had never existed. The view al- 
ready taken being decisive, I do not think It 
necessary to consider what weight might be 
given to the fact, that the respondents were 
to receive half the earnings of the voyage, 
which these supplies enabled the vessel to 
make. Decree for the Ubellants. 

NOTE. Upon appeal to the circuit court, this 
decree was reversed. [See Case No. 17,320.] 
Subsequently, in Thomas v. Osbom, 19 How. 
[60 U. S.] 29, 30, the supreme court say, that in 
such case, the master may bind the vessel for 
supplies, but not the owner personally. But 
tiiis was a dictum only, and has never been de- 
cided bv the supreme court Qujere, as to the 
distinction which it sets up. In The Sophie, 1 
"W. Rob. Adm. 369, the court say, that in these 



cases, they "never can make a ship responsible- 
for advances and supplies, for which the owner 
himself, if he were in this country, would not 
be responsible." So, too, in The Alexander, 1 
W. Rob. Adm. 360. And practically, this spe- 
cial ownership leaves the enterprise subject to 
the same necessities, as if the master were inas- 
ter merely, and not charterer; and the maritime 
law gives nim the same power to borrow, in or- 
der to meet that necessity, as if he were not 
charterer. "There must be nothing: in the case 
to repel the ordinary presumption, that the mas- 
ter acted under the authority of the owners." 
3 Kent, Comm. 163. See, also. The Freeman,- 
18 How. [59 U. S.] 182. 
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WEBB'v. PORTLAND MANUF'G GO. 

[3 Sumn. 189; i 3 Law Rep. ^74.] 

Circuit Court, D. Maine. May Term, 1838. 

Legai, ani> Equitable Remedies— Diveksios of 

Water Course— Inm unctios— Riparian 

Rights— Mill Owners. 

1. Actual perceptible damage is not indis- 
pensable as the foundation of an action. It 
is sufficient to shew a violation of a right. The 
law will presume some damage in such a case. 
A fortiori; where the act done is such, that, by 
its repetition or continuance, it may become the 
foundation or evidence of an adverse right. 

[Cited in Whipple v. Cumberland Manuf'g , 

Co., Case No. 17,516.] 
[Cited in Lund v. City of New Bedford, 121 

Mass. 290; Ross v. Thompson, 78 Ind. 97; 

Quigley v. McKee, 12 Or. 25, 5 Pac. 347; 

Plumleigh v. Dawson, 1 Gilman, 552.] 

2. A party may recover at law nominal dam- 
ages for a diversion of a water-course, where no 
actual damage has occurred, as a means of es- 
tablishing and protecting hjs right. A fortiori, 
he may assert his right in equity, liy a writ of 
injunction. 

[Cited in Kyle v. Board of Com'rs of Koscius- 
ko Co., 94 Ind. 119; Inhabitants of Brook- 
line V. Mackintosh, 133 Mass. 224; Gil- 
bert V. Showerman, 23 Mich. 453; Scheetz's 
Appeal, 35 Pa. St. 95; Lyon v. McLaugh- 
lin, 32 Vt. 426; Rigney v. Tacoma Ldght 
& Water Co. (Wash.) 38 Pac. 149. Cited 
in brief in Hewett v. W. U. Tel. Co., 4 
Mackev, 426. Cited in Hargro v. Hodg- 
don, 89 Cal. 628, 26 Pac. 1107; Faust v. 
City of Huntington, 91 Ind. 496. Cited in 
brief in ilorse v. Ma^hias W. P. & M. Co., 
42 Me. 120, 122. Cited in Sproat v. Dur- 
land (Okl.) 35 Pac. 689; New York Rub- 
ber Co. V. Rothery, 132 N. Y. 296, 30 NE 
842; Carpenter v. Gold, 13 Hans. (88 Va.) 
553, 14 S. E. 330; City of Moundsville v. 
Ohio River R. Co.. 37 W. Va. 103, 16 S. E. 
514; Lawson v. Mowry, 9 N. W. 282 52 
Wis. 236; Lawson v. Menasha W. W. Co.. 
59 Wis. 398, 18 N. W. 440: Kimberly & 
Clark Co. v. Hewitt, 75 Wis. 376, 44 N. 
W. 304; Barton v. Union Cattle Co., 28 
Neb. 357, 44 N- W. 456. Cited in brief in 
Fairhaven Marble & S. Co. v. Adams, 46 
Vt. 501.] 

3. No riparian proprietor or mill-owner has a 
right to divert or unreasonably retard the nat- ^ 
ural flow of water to the parties below; and no 
proprietor or mill-owner below has a right to , 
retard or throw it back upon the lands or mills _> 

1 [Reported by Charles Sumner, Esq.] 
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above, to the prejudice of tlie right of the pro- 
prietors thereof. 
[Cited in Pratt v. Lamson, 2 Allen, 285.] 

4. "Where there is a mere fugitive and tempo- 
rary diversion of water, without damage, and 
without pretence of right, a court of equity will 
not interfere, by way of injunction. Quaere, 
whether there would be any redress at law. 

[Cited in Elliot v. Fitchburg B. Co., 10 
Cush. 196; Howe Scale Co, v. Terry, 47 Vt. 
120; Jloore v. Clear Lake Waterworks 
(Cal.) 8 Pae. 818. Cited in brief in Davis v. 
Winslow, 51 Me. 291.] 

5. The plaintiffs and defendants were owners 
of different mills, in severalty, on the same mill- 
dam. The defendants opened a canal into the 
pond, at some distance above the dam, for a sup- 
ply of water to work one of their mills, the wa- 
ter thus withdrawn being returned into the river 
immediately below the dam. Held, that both 
parties were entitled, per my et per toUt, to 
their proportions of the whole stream, on its ar- 
rival at the dam, and that neither party could 
divert any portion of it, though the portion di- 
verted were a less quantity than he would 
naturally use at his mill on the dam. It will 
be no answer to such a violation of right by . 
one partr, that the other has not inclosed the 
quantity of water in the stream by means of a 
reservoir higher up. 

[Cited in Pratt v. Lamson, 2 Allen, 288; 
Plumleigh v. Dawson, 1 Gilman, 551; Dru- 
ley V. Adam, 102 III. 195; aiouiton v. New- 
buryport Water Co., 137 Mass. 166. Cited 
in brief in Jordan v. Mayo, 41 Me. 554. Cit- 
ed in Watson v. Peters, 26 Mich. 515; Pin- 
ney v. Luce, 44 Minn. 370, 46 N. W. 563.] 

Bill in equity for an injunction by the 
plaintiff to prevent the defendant from di- 
verting a watercourse from the plaintiff's 
mill, and for further relief. 

Tlie facts admitted on all sides were, that 
at the Saccarappi Palls, on the river Pre- 
sumpseut, there vs^ere two successive falls, 
upon which there are erected certain mills 
and milldams, the latter being called the 
upper and the lower miUdams, and the dis- 
tance between them is about forty or fifty 
rods; and the vrater therein constituted the 
mill-pond of the lower dam. The plaintiff 
is the owner of certain mills and mill privi- 
leges, in severalty, upon the lower dam, and 
the defendants are entitled to certain other 
mills and mill privileges on the same dam, 
also in severalty. As to a portion of one of 
the mills, there was a controversy between 
the parties in regard to title; but that con- 
troversy in no essential degi-ee affected the 
question presented to the court. The de- 
fendants are the owners of a cotton-factory 
mill near the left bank of the river, and 
opened a canal for the supply of the water 
necessary to work that mill, into the pond 
immediately below the upper dam; and the 
water thus withdrawn was returned again 
into the river immediately below the lower 
dam. The defendants insisted upon their 
right so to divert and withdraw the water, 
by means of their canal, upon the ground, 
that it was a small part only, (about one 
fourth) of the water, to which, as mill own- 
ers on the lower dam, they were entitled; 
and that there was no damage whatsoever 



done to the plaintiff's mill by this diversion 
of the water. 

Upon the coming in of the answer a pre-" 
liminary question was suggested by the 
court at the hearing. 

C. S. Daveis, for plaintiff. 
P. Mellen and Mr. Longfellow, for de*. 
fendants. 

Before STORY, Circuit Justice, and 
WARE, District Judge. 

STORY, Circuit 'Justice,* The question, 
which has been argued upon the suggestion 
of the court, is of vital importance in the 
cause; and, if decided in favor of the plain- 
tiff, it supersedes many of the inquiries, to 
which our attention must otherwise be di- 
rected. It is on this account, that we 
thought it proper to be argued, separately 
from the general merits of the cause. The 
argument for the defendants then presents 
two distinct questions. The first is, wheth- 
er, to maintain the present suit, it is essen- 
tial for the plaintiff to establish any actual 
damage. The second is, whether, in point 
of law, a mill owner, having a right to a 
certain portion of the water of a stream for 
the use of his mill at a particular dam, has 
a right to draw off the same portion, or any 
less quantity of the water, at a considerable 
distance above the dam, without the consent 
of the owners of other mills on the same 
dam. In c.onnection with these questions 
the point will also incidentally arise, wheth- 
er it makes any difference, that such draw- 
ing off of the water above, can be shewn to 
be no sensible injury to the other mill own- 
ers on the lower dam. 

As to the first question, I can very well 
understand that no action lies in a case 
where there is damnum absque injuria, that 
is, where there is a damage done without 
any wrong or violation of any right of the 
plaintiff. But I am not able to understand, 
how it can correctly be said, in a legal 
sense, that an action will not lie, even 'n 
case of a wrong or violation of a right, un- 
less it is followed by some perceptible dam- 
age, which can be established, as a matter 
of fact; in other words, that injuria sine 
damno is not actionable. See Mayor of 
Lynn v. Mayor of Lon^n, 4 Term R. 130, 
141, 143, 144; Com. Dig. "Action on the 
Case," B, 1, 2. On the contrary, from my 
earliest reading, I have considered it laid 
up among the very elements of the common 
law, that, wherever there is a wrong, there 
is a remedy to redress it; and that every 
injury imports damage in the nature of itj 
and, if no other damage is established, the 
party injured is entitled to a verdict foi' 
nominal damages. A fortiori, this doctrine 
applies where there is not only a violation 
of a right of the plaintiff, but the act of 
the defendant, if continued, may become 
the foundation, by lapse of time, of an ad- 
verse right in the defendant; for then it 
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assumes the character, not merely of a vio- 
lation of a right, tending to diminish its 
value, but it goes to the absolute destruction 
and extinguishment of it. Under such cir- 
cumstances, unless the party injured can pro- 
tect his right from such a violation by an 
action, it is plain, that it may be lost or de- 
stroyed, without any possible remedial re- 
dress. In my judgment, the common IsiW 
countenances no such Inconsistency, not to 
call it by a stronger name. Actual, percep- 
tible damage is- not indispensable as the 
foundation of an action. The law tolerates 
no farther inquiry than whether there has 
been the violation of a right. If so, the 
party injured is entitled to maintain his ac- 
tion for nominal damages, in vindication of 
his right, if no other damages are fit and 
proper to remunerate him. 

So long ago as the great case of Ashby v. 
White, 2 lA. Raym. 938, 6 Mod. 45, Holt, 524, 
the objection was put forth by some of the 
judges, and was answered by Lord Holt, with 
his usual ability and clear learning; and his 
judgment was supported by the house of lords, 
and that of his brethren overtiurned. By the 
favor of an eminent judge. Lord Holt's opin- 
ion, apparently copied from his own manu- 
script, has been recently printed.2 In this last 
printed opinion, (page 14), Lord Holt says: "It 
is impossible to imagine any such thing, as 
Injuria sine damno. Every injury imports dam- 
age in the nature of it." S. P. 2 Ld. Raym. 
955. And he cites many eases in support of his 
position. Among these is Starling v. Turner, 2 
Lev. 50, 2 Yent. 25, where the plaintiff was a 
candidate for the office of bridge-master of 
London bridge, and the lord mayor refused his 
demand of a poll; and it was determined, that 
the action was maintainable for the refusal of 
^ the poll. Although it might have been, that 
the plaintiff would not have been elected, the 
action was nevertheless maintainable; for the 
refusal was a violation of the plaintiff's right 
to be a candidate. So in the case cited, as from 
"23 Edw. in. 18, tit. ODefence,' " (it is a mis- 
take in the MS., ahd should be 29 Edw. HI. 
ISb; Pitz. Abr. tit. "Defence," pi. 5), and 11 
Hen. TV. 47, where the owner of a marlcet, en- 
titled to toll upon all cattle sold within the 
market, brought an action against the defend- 
ant, for hindering a person from going to the 
market with the intent to seU a horse, it was, 
on the like ground, held maintainable; for 
though the horse might not have been sold, and 
no toll would have become due; yet the hinder- 
ing the plaintiff from the possibility of having 
toll was such an injmy as did import such 
damage, for which the plaintiff ought to re- 
cover. So in Hunt v. Dowman, Cro. Jac. 478, 
2 EoUe, 21, where the lessor brought an action 

2 See "The Judgments Delivered by the Lord 
Chief Justice Holt, in the ease of Ashby v. 
White, and in the Case of Paty [Holt, 526], 
printed from the original MS." London: Saun- 
ders & Benning, 1837. It is understood, that 
the publication is under the direction of Lord 
Chief Justice Denman. See particularly, p. 14, 
15, 27, 30, of these opinions. 



against the lessee, for disturbing him from en- 
tering into the house leased, in order to view 
it, and to see whether any waste was com- 
mitted; and it was held, that the action well 
lay, though no waste was committed and no 
actual damage done; for the lessor had a right 
so to enter, and the hindering of him was an 
injury to that right, for whic^ he might main- 
tain an action. So Herring v. Fhich, 2 Lev. 
250, where it was held, that a person entitled 
to vote, who was refused his vote at an elec- 
tion, might well maintain an action therefor, 
although the candidate for whom he might 
have voted might not have been chosen; and 
the voter coxild not sustain any perceptible or 
actual damage by such refusal of his vote. 
The law gives the remedy in such case; for 
there is a clear violation of the right. And 
this doctrine, as to a violation of the right to 
vote, is now incontrovertibly established; and 
yet it would be impracticable to show any tem- 
poral or actual damage thereby. See Harman 
V. Tappenden, 1 East, 555; Drewe v. Coulton, 
Id. 563, note; Edlham v. Ward, 2 Mass. 236; 
Lincoln v. Hapgood, 11 Mass. 350; 2 Vin, Abr. 
"Actions," [Case] (N, c.) pi. 3. In the same 
case, of Ashby v. White, as reported by Lord 
Raymond, 2 Ld. Raym. 953, Lord Holt said: 
"If the plaintiff has a right, he must of necessity 
have a means to vindicate and maintahi it, and 
a remedy, if he is injured in the exercise or en- 
joyment of it; and, indeed, it is a vain thing to 
imagine a right without a remedy; for want 
of right and want of remedy are reciprocal." 
S. P. 6 Mod. 53. The principles laid down by 
Lord Holt are so strongly commended, not only 
by authority, but by the common sense and 
common justice of mankind, that they seem ab- 
solutely, in a juridical view, incontrovertible. 
And they have been fully recognised in many 
other cases. The note of Mr. Sergeant Wil- 
liams to Mellor v. Spateman, 1 Saund. 346a, 
note 2, Wells v. Watling, 2 W. Bl. 1239, and 
the case of the Tunbridge Dippers, Weller v. 
Baker, 2 Wils. 414, are direct to the purpose. 
I am aware, that some of the old cases in- 
culcate a different doctrine, and perhaps are 
not reconcilable with that of Lord Holt 
There are also some modem cases, which at 
first view seem to the contrary. But they are 
distinguishable from that now in judgment; 
and, if they were not, "Ego assentior Scse- 
volce." The case of Williams v. Morland, 2 
Barn. & 0. 910, seems to have proceeded upon 
the ground, that there was neither any dam- 
age nor any injury to the right of the plain- 
tiff. Whether that case can be supported up- 
on principle, it is not now necessary to say. 
Some of the dicta in it have been subsemient- 
ly impugned; and the general reasoning of 
the judges seems to admit, that if any right 
of the plaintiff had been violated, the action 
would have lain. The ease of Jacl?son v. 
Pesked, 1 Maule & S. 235, turned upon the 
supposed defects of the declaration, as ap- 
plicable to a mere reversionary interest, it not 
stating any act done to the prejudice of that 
reversionary interest. I do not stop to in- 
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quire, whether there was not an over-nieety 
in the application of the technical principles 
of pleading to that case; although, notwith- 
standing the elaborate opinion of Lord Ellen- 
borough, one might be inclined to pause upon 
it The case of Young v. Spencer, 10 Barn. 
& 0. 145, turned also upon the point, whether 
any injury was done to a reversionary inter- 
est. I confess myself better pleased with the 
ruling of the learned judge (Mr. Justice Bay- 
ley), at the trial, than with the decision of 
the court in granting a new trial. But the 
court admitted, that, if there was any injury 
to the reversionary right, the action would lie; 
and although there might be no actual damage 
proved, yet if any thing done by the tenant 
would destroy the evidence of title, the action 
was maintainable. A fortiori, the action must 
have been held maintainable, if the act done 
went to destroy the existing right, or to found 
an adverse right. 

On the other hand, Marzetti v. Williams, 1 
Barn. & Adol. 415, goes the whole length of 
Lord Holt's doctrine; for there the plaintifE re- 
covered, notwithstanding no actual damage 
was proved at the trial; and Mr. Justice 
Taunton on that occasion cited many authori- 
ties to show, that, where a wrong is done, by 
which the right of the party may be injured, 
it is a good cause of action, although no actual 
damage be sustained. In Hobson v. Todd, 4 
Term R. 71, 73, the court decided the case up- 
on the very distinction which is most mate- 
rial to the present case, that if a commoner 
might not maintain an action for an injury, 
however small, to his right, a mere wrong-doer 
might, by repeated torts, in the com-se of time 
establish evidence of a right of common. The 
same principle was afterwards recognized by 
Mr. Justice Grose, in Pindar v. Wadsworth, 2 
East, 162. But the case of Bower v. Hill, 1 
Bing. N. O. 549, fully sustams the doctrine for 
which I contend; and, indeed, a stronger case 
of its application cannot weU be imagined. 
There the court held, that a permanent ob- 
struction to a navigable drain of the plain- 
tiff's, though choked up with mud for sixteen 
years, was actionable, although the plaintiff 
received no immediate damage thereby; for, 
if acquiesced in for twenty years, it would be- 
come evidence of a renunciation and abandon- 
ment of the right of way. The ease of 
Blanehard v. Baker, 8 Greenl. 253, 268, recog- 
nizes the same doctrine in the most full and 
satisfactory manner, and is directly in point; 
for it was a case for diverting water from the 
plaintiff's milL I should be sorry to have it 
supposed, for a moment, that Tyler v. Wilkin- 
son [Case No. 14,312], imported a different 
doctrine. On the contrary, I have always 
considered it as proceeding upon the same doe- 
t'ine. 

Upon the whole, without going farther into 
an examination of the authorities on this sub- 
ject, my judgment is, that, whenever there is 
a clear violation of a right, it Is not necessary 
in fin action of this sort to show actual dam- 
age; that every violation imports damage; 
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and if no other be proved, the plaintiff is en- 
titled to a verdict for nominal damages. And, 
a fortiori, that this doctrine applies, whenever 
the act done is of such a nature, as that by its 
repetition or continuance it may become the 
foundation or evidence of an adverse right. 
See, also. Mason v. Hill, 3 Barn. & Adol. 304, 
5 Bam. & Adol. 1. 

But if the doctrine were otherwise, and 
no action were maintainable at law, without 
proof of actual damage; that would furnish 
no ground, why a court of equity should not 
interfere, and protect such a right from vio- 
lation and invasion; for, in a great variety 
of cases, the very ground of the interposi- 
tion of a court of equity is, that the injury 
done is irremediable at law; and that the 
right can only be permanently preserved or 
perpetuated by the powers of a court of equi- 
ty. And one of the most ordinary processes, 
to accomplish this end is by a writ of injunc- 
tion, the nature and efficacy of which for 
such purpose, I need not state, as the ele- 
mentary treatises fully expound them. See 
Eden, Inj.; 2 Story, Eq. Jur. c. 23, §§ 86-939; 
Bolivar Manuf'g Oo. v. Neponset Manuf'g 
Co., 16 Pick. 241. If, then, the diversion of 
water complained of in the present case is 
a violation of the right of the plaintifCs, and 
may permanently injure that right, and be- 
come, by lapse of time, the foundation of an 
adverse right in the defendant, 'I know of 
no more fit case for the interposition of a 
court of equity, by way of injunction, to re- 
strain the defendants from such an injurious 
act. If there be a remedy fbr the plaintiff^ 
at law for damages, still that remedy is in- 
adequate to prevent and redress the mis- 
chief. If there be no such remedy at law, 
then, a fortiori, a court of equity ought to 
give its aid to vindicate and perpetuate the 
right of the plaintiffs. A court of equity will 
not indeed entertain a bill for an injunction 
in case of a mere trespass fully remediable 
at law. But if it might occasion irreparable 
mischief, or permanent injury, or destroy a 
right, that is the appropriate case for such a 
bill. See 2 Story, Eq. Jur. § 926-928, and 
the cases there cited; Jerome v. Eo^s, 7' 
Johns. Oh. 315; Van Bergen v. Van Bergen, 
3 Johns. Ch. 282; Newburgh & C. Turnpike 
Co. V. Miller, 5 Johns, Oh. 101; Gardner v. 
Village of Newburgh, 2 Johns. Ch. 162. 

Let us come, then, to the only remaining 
question in the cause; and that is, whether 
any right of the plaintiff, as mill-owner on 
tlie lower dam, is or will be violated by the 
diversion of the water by the canal of the 
defendants. And here it does not seem to 
me that, upon the present slate of the law, 
there is any real ground for controversy, al- 
though there were formerly many vexed 
questions, and much contrariety of opinion. 
The true doctrine is laid down in Wright v. 
Howard, 1 Sim. & S. 190, by Sir John Leach, 
in regard to riparian proprietors, and his 
opinion has since been deliberately adopted 
by the king's bench. Mason v. Hill, 3 Barn. 
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& Adol. 304, 5 Bain. & Adol. 1. See, also, 
Bealey v. Shaw, 6 East, 208. ."Prima facie, 
(says that learned judge,) the proprietor of 
each bank of a stream is the proprietor of 
half the land covered by the stream; but 
there is no property in the water. Every 
proprietor has an equal right to use the wa- 
ter, which flows in the stream; and, conse- 
quently, no proprietor can have the right to 
use the water to the prejudice of any other 
proprietor, without the consent of the other 
proprietors, who may be affected by his op- 
erations; no proprietor can either diminish 
the quantity of water, which would other- 
wise descend to the proprietors below, nor 
throw the water back upon the proprietors 
above. Every proprietor, who claims a right 
either to throw the water back above, or to 
diminish the quantity of water, which is to 
descend below, must, in order to maintain 
his claim, either prove an actual grant or 
license from the proprietors affected by his 
operations, or must prove an uninterrupted 
enjoyment of twenty years, which term of 
twenty years is now adopted upon a princi- 
ple of general convenience, as afiEording con- 
clusive presumption of a grant," The same 
doctrine was fully recognised and acted up- 
on in the case of Tyler v. Wilkinson [Case 
No. 14,312], and also in the case of Blan'eh- 
ard V. Baker, 8 Greenl. 253, 206. In the lat- 
ter case the learned judge, (Mr. Justice W.es- 
ton), who 'delivered the opinion of the court, 
used the following emphatic language: "The 
right to the use of a stream is incident or 
[appurtenant to the land through which it 
passes. It is an ancient and well-establish- 
ed principle, that it cannot be lawfully di- 
verted, unless it is returned again to its ac- 
customed channel, before it passes the land 
of a proprietor below. Running water is 
not susceptible of an appropriation, which 
will justify the diversion or unreasonable 
detention of it. The proprietor of the water- 
course has a right to .avail himself of its 
momentum as a power, which may be turn- 
ed to beneficial purposes." s Mr. Chancellor 
Kent has also summed up the same doctrine, 
with his usual accuracy, in the brief, but 
pregnant, text of his Commentaries, (3 Kent's 
Oomm., 3d Ed., lect. 42, p. 439); and I 
scarcely know, where else it can be found 
reduced to so elegant and satisfactory a 
formulary. In the old books, the doctrine 
is quaintly, though clearly stated; for it is 
said, that a water-course begins es jure 
naturse, and having taken a certain course 
naturally, it cannot be (lawfully) diverted. 
"Aqua currit, et debet currere, ut eurrere 
solobat." Shury v. Piggot, 3 Bulst. 339, 
Poph. 166. 

The same principle applies to the owners of 
TniiiR on a stream. They have an undoubted 

3 The case of Mason v. Hill, 5 Bam. & Adol. 
1, contains lan^age of an exactly similar im- 
port, used by Lord Denman, in delivering the 
opinion of the court. See, also, Gardner v. Vil- 
lage of Newburgh, 2 Johns. Ch. 162. . 



right to the flow of the water, as it has been 
accustomed of right and naturally to flow to 
their respective mills. The proprietor above 
has no right to divert, or unreasonably to re- 
tard, this natural flow to the mills below; and 
no proprietor below has a right to retard or 
turn it back upon the mills above, to the preju- 
dice of the right of the proprietors thei*eof. 
This is clearly established by the authorities 
already cited; the only distinction between 
them being, that the right of a riparian pro- 
prietor arises lyy mere operation of law, as an 
incident to his ownership of the bank; and 
that of a mill-owner, as an incident to his mill. 
Bealey v. Shaw, 6 East, 20S; Saunders v. New- 
man, 1 Bam. & Aid. 258; Mason v. Hill, 3 
Barn. & Adol. 304, 5 Bam. & Adol. 1; Blanch- 
ard V. Baker, 8 Greenl. 253, 268; and Tyler v. 
Wilkinson [supra], are fully in point. Sir. 
Chancellor Kent, in his Commentaries, relies 
on the same principles, and fully supports them 
by a large survey of the authorities. 3 Kent, 
Comm. (3d Ed.) lect. 52, pp. 441-445, 

Now, if this be the law on this subject, upon 
what ground can the defendants insist upon 
a diversion of the natural stream from the 
plaintiff's mills, as it has been of right accus- 
tomed to flow thereto? First, it is said, that 
there is no perceptible damage done to the 
plaintiffs. That suggestion has been aivejidy 
in part answered. If it were true, it could 
not authorize a diversion, because it impairs 
the right of the plaintiffs to the full, natural 
flow of the stream; and may become the 
foundation of an adverse right in the defend- 
ants. In such a case, actual damage is not 
necessary to be established in proof. The 
law presumes it The act imports damage 
to the right, if damage be necessary. Such a 
case is wholly distinguishable from a mere 
fugitive, temporary trespass, by diverting or 
withdrawing the water a short period, with- 
out danjage, and without any pretence of 
right. In such a case the wrong, if .there 
be no sensible damage and it be transient in 
its nature and character, as it does not touch 
the right, may possibly (for I give no opin- 
ion upon such a case), be without redress at 
law; and certainly it would found no ground 
for the interposition of a court of equity by 
way of injunction. 

But I confess myself wholly unable to com- 
prehend, how it can be assumed in a case, 
like the present, that there is not and cannot 
be an actual damage to the right of the plain- 
tiff. What is that right? It is the right of 
haviQg tbe water flow in its natural current 
at aU times of the year to the plaintiff's 
mills. Now, the value of the mill privileges 
must essentially depend, not merely upon thf 
velocity of the stream, but upon the head cj-' 
water, which is permanently maintained. 
The necessary result of lowering the head of 
water permanently, would seem, therefore, to 
be a direct diminution of the value of the 
privileges. And if so, to that extent it must 
be an actual damage. 

Again, it is said, that the defendants are 
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mill-owners on the lower dam, and aie en- 
-titled, as such, to their proportion of the wa- 
ter of the stream in its natural flow. Cer- 
tainly they are- But where are they so en- 
titled to take and use it? At the lower dam; 
for there is the place, where their right at- 
taches, and not at any place higher up the 
^stream. Suppose, they are entitled to use, 
for their own mills on the lower dam, half 
the water, which descends to it, what ground 
is there to say, that they have a right to 
■draw off that half at the head of the mill- 
pond? Suppose, the head of water at the 
lower dam In ordinary times is two feet high. 
Is it not obvious, that by withdrawing at 
the head of the pond one half of the water, 
the water at the dam must be proportionally 
lowered? It makes no difference, that the de- 
fendants insist upon drawing . off only one 
fourth of what, they insist, they are entitled 
to; for, pro tanto, it will operate in the same 
manner; and if they have a right to draw 
ofe to the extent of one fourth of their priv- 
ilege, they have an equal right to draw off to 
the full extent of it. The privilege, attached 
to the mills of the plaintiff, is not the privilege 
of using half, or any other proportion merely, 
of the water in the stream, but of having the 
whole stream, undiminished in its natm'al 
flow, come to the lower dam with its full 
I>ower, and there to use his full share of the 
water power. The plaintiff has a title, not to 
a half or other proportion of the water in 
the pond, but is, if one may so say, entitled 
per my et per tout to his proportion of the 
whole bulk of the streanS, undivided, and In- 
divisible, except at the lower dam. This 
doctrine, in my judgment, irresistibly fol- 
lows from the general principles already stat- 
ed; and what alone would be decisive, it has 
the express sanction of the supreme court of 
Maine, in the case of Blanchard v. Baker, 8 
Greenl. 253, 270. The court there said, in 
reply to the suggestion, that the owners of 
the eastern shore had a right to half the wa- 
ter, and a right to divert it to that extent: 
—"It has been seen, that, if they had been 
owners of both sides, they had no right to 
divert the water without again returning it 
to its original channel (before it passes the 
lands of another proprietor). Besides, it was 
impossible, in the nature of things, that they 
oould take it from their side only. An equal 
portion from the plaintiff's side must have 
been mingled with all that was diverted." 

A suggestion has also been made, that the 
defendants have fully indemnified the plain- 
tiff from any injury, and in truth have con- 
ferred a benefit on- him, by securing the wa- 
ter by means of a raised dam, higher up the 
stream, at Sebago Pond, in a reservoir, so as 
to be capable of affording a full supply in the 
stream in the dryest seasons. To this sug- 
gestion several answers may be given. In the 
first place, the plaintiff is no party to the 
eontract for raising the new dam, and has 
no interest therein; and cannot, as a matter 
-of right, insist upon its being kept up, or up- 
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on any advantage to be derived therefrom. 
In the next place, the plaintiff is not com- 
pellable to exchange one right for another; 
or to part with a present interest in favor of 
the defendants at the mere election of the 
latter. Even a supposed benefit cannot be 
forced upon him against his will; and, cer- 
tainly, there is no pretence to say, that, in 
point of law, the defendants have any right 
to substitute, for a present existing right of 
the plaintiff's, any other, which they may 
deem to be an equivalent. The private prop- 
erty of one man cannot be taken by another, 
simply because he can substitute an equiva- 
lent benefit 

Having made these remarks, upon the 
points raised in the argument, the subject, 
at least so far as it is at present open for 
the consideration of the court, appears to me 
to be exhausted. Whether, consistently with 
this opinion, it is practicable for the defend- 
ants successfully to establish any substantial 
defence to the bill, it is for the defendants, 
and not for the court, to consider. 

I am authorized to say, that the district 
judge concurs in this opinion. Decree ac- 
cordingly. " 
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WEBB et al. v. POWERS et al. 

[2 Woodb. & M. 497; i 10 Law Hep. 152.] 

Circuit Court, D. Massachusetts. May Term, 
1847. ■ 

COPTKIGHT— UNRECORDED ASSIGNMENT — ^ISFRINGE- 

MENT — Extent of Copyiso Allowed — Compi- 
lations, Etc.— Chaxcery Procedure— Conclu- 
siveness OF Master's Report. 

1. In a suit in equity for the violation of a 
copyright, brought by the assignees of the copy- 
right, the assignments, although not recorded, 
are still valid as between the parties, and as to 
all persons, like the defendants, not claiming 
under the assignors. 

2. Where the bill alleged the plaintiffs to be 
citizens of the United States, and .this is not 
denied in the answer, it must be considered as 
admitted, allliough no other evidence of citizen- 
ship is offered. 

3. The report of a master in chancery may be 
re-examined, although the presumption is in 
its favor. 

4. Some similarities, and some use of prior 
works, even to copying of small parts, are tol- 
erated in some kinds of books; such as diction- 
aries of all descriptions, gazetteers, grammars, 
maps, arithmetics, almanacs, concordances, cy- 
clopaedias, itineraries, guide books, and similar 
publications. 

[Cited in brief in Cliicago Dollar Directory Co. 
V. Chicago Directory Co., 14 C. C. A. 219, 
66 Fed. 983.] 

5. A subsequent compiler must not use so 
much of the arrangement and materials of one 
prior, as to show a substantial invasion, and 
without novelty and improvement, so as to in- 
dicate no new toil and talent. 

6. The leading inquiry, in such a case, is, 
whether the book of the defendants, taken as 
a whole, is substantially a copy of the plain- 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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tiffsj whether it has substantially the same 
plan ana motive throughout, and is intended to 
supersede the other in the market, with the 
same class of readers and purchasers, without 
mtroducing new matter, and with only color- 
able deviations. 

[Cited in Drury v. ijwing, Case No, 4,095.] 

7. How far the purchase and sale of the de- 
fendants' books by the plaintiffs, or the delay 
of the latter to bring a suit, may operate as a 
bar,— quaere? 

8. Where the defendants' book (called the 
Flower Vase) had, like the plaintiffs' book (call- 
ed Flora's Interpreter), the class, order and de- 
scription of the flower placed on the same page 
with its name and interpretation, instead of be- 
ing in notes at the end, as in a previous work, 
and where it copied verbatim about twenty defi- 
nitions out of one hundred and forty-eight, con- 
sisting of one hundred and fifty-sis words in 
the whole volume; and in three or four in- 
stances, some of the significations were varied 
in form slightly, but not in substance; and hi 
nineteen cases, parts of the prose descriptions, 
&c, were the same; and it appeared that the 
plaintiffs had also copied other matter from 
previous compilers in a similar manner; and 
that other novelties of the plaintiffs' work were 
not copied by the defendants; where the de- 
fendants' work was, in substance, original, con- 
sisting chiefly of original poetry,— was much 
smaller than the plaintiffs', and sold at a less 
price; it was Jield, that the copying of such defi- 
nitions did not, in itself, constitute a violation 
of the copyright; but that, taken together with 
the copying of a new feature in the arrange- 
ment of the materials, such as the transfer of 
the notes from the end of the book above-men- 
tioned, both together might constitute an in- 
fringement, for which an action at law would 
lie. But it was held, that they did not furnish 
a sufficient ground for an injunction; especial- 
ly, where the arrangement pervaded the whole 
work, and could not be easily separated; and 
where there was no intention of piracy from 
the plaintiffs' work. 

[Cited in Greene v. Bishop, Case No. 5,763.] 

9. But where the violation is clear, and the 
part copied can be easily separated, an injunc- 
tion is usually proper against that part. 
[Cited in Farmer v. Elstner, 33 Fed. 499. 
Cited in brief in Chicago Dollar Directory 
Co. V. Chicago Directory Co., 14 C. C. A. 
220, 66 Fed. 984.] 

This was a bill in equity, filed February 7, 
1845. It alleged that, in March, 1832, Marsh 
& Co. published a book, called "Flora's Inter- 
preter," prepared by Mrs. S. J. Hale, who, for 
a satisfactory consideration, agreed that Marsh 
& Co. should be the exclusive proprietors of the 
book, and take out a copyright for the same 
in their own names. The vsaal averments fol- 
lowed as to the sevei-al steps having been taken, 
which are required by law to make a copy- 
right valid, and the due assignment of the same 
to the plaintiffs, on the 5th of July, 1842. The 
bill then alleged, that the plaintiffs continued to 
be the owners of the copyright; that the plan 
and combination of the matter in it, as well as 
divers notes, are new; and that they had numer- 
ous copies of it for sale at reasonable prices, 
which they wished to dispose of; but that the 
respondents, without the consent of the plain- 
tiffs, on the 1st day of September, 1843, and 
before and after, caused to be printed and sold, 
and still have for sale, a large number of cop- 
ies of a work, entitled "The Flower Vase, Con- 
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taining the Language of Flowers and Their 
Poetic Sentiments, by Miss S. 0. Edgarton." 
This was averred to be an infringement on the 
copyright of the plahitiffs, and injurious to it 
and to their sales. A disclosure was asked 
from the defendants, how many copies of the 
Flower Vase had been printed by them and 
sold; and an injunction was prayed against 
further sales of the same, and an account and 
payment of the profits of the previous sales. 
The answer of the respondents was put in, 
April 5th, 1845, and admitted, that in Septem- 
ber, 1843, they published and sold, and have on 
hand to sell, copies of the book entitled the 
"Flower Vase." They denied, that the plahi- 
tiffs were the sole proprietors of the book, 
called "Flora's Interpreter," or that the copy- 
right thereof had been legally taken out, or that 
the plan and combination of its matter were 
new, or that they have been copied in the Flow- 
er Vase, or that the defendants have infiringed 
on the rights of the plahitiffs, or injured them 
hy their publication and sales of the Flower 
Vase. They disclose, further, that 18,100 cop- 
ies of theh^ work have been printed shiee July 
5th, 1842, and 17,300 copies have been sold, 
and that it is stereotyped, and numbers struck 
off as needed. A replication was filed, taking 
issue on these denials, and, at the October 
term, 1845, the cause was refei-red.to Charles 
Sumner, Esq., a master in ehanceiy, to exam- 
ine and report, whether the plan and combina- 
tion, or materials of Flora's Interpreter, are 
new, so far as they have been copied in the 
Flower Vase, and how far any parts of it have 
been so copied; and to report the evidence and 
his conclusions thereon, to such extent as ei- 
ther party might desire. The master made a 
full and elaborate report, at the October term, 
1846, in which he came to the conclusion, that 
all the features in the plan of the plamtiffs' 
book had been before combined in shnilar 
works, except the special designation of the 
sentiment expressed by the flower; and all the 
combination, except that the class, order and 
description of the flower are in notes at the 
end, and m a table or glossaiy there, in Flora's 
Dictionary, instead of behig spread on the same 
page as in the plaintiffs' book. He also found, 
that the defendants had used in their book 
some parts of the plaintiffs', m some few in- 
stances copying not only the exact words, in the 
poetic signification and description, but mis- 
takes in orthography and classification, and 
such as did not exist in other than the plain- 
tiffs' book. In a few other cases, the defend- 
ants had copied the poetic signification, where 
it existed substantially in other books as in the 
plaintiffs'. In some other instances the defend- 
ants proposed to prove, that the plaintiffs had 
also copied freely from prior works of this kind. 
But this fact was admitted, as the claim of 
novelly in the preface was made, not to the 
illustration of flowers by poetry and -sentiment, 
as that had often been done before, but to 
something "new in the ari-angement, and the 
introduction of American sentiments." The 
master further reported, that novelty merely in 
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the plan or arrangement of such a book as the 
plaintifEs*, is not a legal subject of copyright, 
independent of the materials. But, if it -was, 
he reported, that the novelty in the plan, and 
the use of it by the defendants, was so slight, 
as not to amount to an infringement, by the de- 
fendants. The materials of the plaintiffs' book 
used by the defendants were only one hundred 
and fifty-six words in the same expressions, and 
this, whether looking to their quantity, or quali- 
ty and value, was not deemed by him sufficient, 
in a work of this kind, to amount to an infringe- 
ment of the copyright of the plaintiffs. 2 
Whether the conduct of the plaintiffs had been 

2 The language of the master upon these points 
was as follows: 

"And the iirst" question that arises is the gen- 
eral question, whether the plan, combination, or 
arrangement of a book, independent of the ma- 
terials and language, is susceptible of copyright. 
Important as this question may seem to be, it 
does not appear to be illustrated by the light of 
decided cases. The ease of Hogg v. Kirby, 8 
Yes. 215, has been thought to exclude the con- 
elusion that the plan of a book was the subject 
of a copyright; but the injunction granted in 
this case seems not to have been founded on 
copyright, but on the power of the court to re- 
strain a party from carrying on a trade, or from 
publishing a work, under a fraudulent repre^ 
sentation that such trade or work was that of 
the plaintiff. See Id. note {Sumner's Ed.). The 
case of Gary v. Faden, 5 Ves. 23, recognizes a 
copyright in a road-book; but it was in the plan 
in combination with the materials. The ease of 
Gray v. Russell [Case No. 5,728] says that a 
work may be the subject of copyright, although 
the materials which compose it may be found in 
the works of other authors antecedently printed, 
provided the plan, the arrangement, and the 
combination of those materials be original; but 
even this case does not decide the distinct ques- 
tion, whether a plan, independent of tiie materi- 
als to which it is applied, and on which it is 
wrought, is a subject of copyright. In the ab- 
senc*e of any governing authority, the question 
must be regarded in the light of principle. It 
cannot be disguised that the plan of a book is 
often a peculiar part of its merits. Some au- 
thors receive high commendation merely for liie 
arrangement of their subject, descending even 
to such particulars as the division into chapters 
and sections; and again even into the furiJier di- 
visions of paragraphs. This is applicable to 
historical compositions as well as to scientific 
and philosophic productions. It would be dif- 
ficult, however, if not impossible, to hold a sub- 
sequent writer amenable to any other tribunal 
than that of criticism, who should write an- 
other work on the same subject in language of 
his own, but east in the same chapters and sec- 
tions. Indeed, tlie law in such a ease as I am 
now supposing, seems to be clearly settled in 
the matter of abridgments. An honest abridg- 
ment is admitted to be no violation of the copy- 
right of the work abridged; but the very idea 
of an abridgment implies the preservation of 
the original plan, arrangement and combination, 
abridged, or reduced to a smaller scale. In- 
deed, it will cease to be an abridgment exclu- 
sively, if it does not preserve these features; as 
a miniature would fail to be a portrait if the 
original proportions and traits of the counte- 
nance are not represented. In making an 
abridgment of Mr. Irving's Life of Columbus, 
or Mr. Bancroft's History of the United States, 
the natural and inevitable course would be to fol- 
low their plan, to walk by their light, to keep 
firm hold of the thread which they have pro- 
vided in their narratives; to adopt their mode of 
developing the subject; to rely upon their divi- 
sions; to lean upon all the landmarks which 
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such as to bar their recovery, if otherwise en-, 
titled, was not decided on by the master, as he 
did not consider that point referred to him. Ob- 
jections were also taken to his report before 
completing it, that he had not been sufficiently 
minute as to the facts, and had not stated the 
merely colorable deviations by the defaidants 
from the book of the plaintiffs. But the mas- 
ter declined doing it, because not desired at the 
hearing, and not considered by him necessary 
for a correct decision on the merits. And he 
further reported, as to other exceptions, that 
they were appUcable rather to his conclusions 
of law than fact, and therefore declined to 

they have set up; in short, to abridge their 
works, hy preserving, as far as possible, the 
ori^nal peculiarities in a smaller compass. Per- 
haps no class of works are subjected to abridg- 
ments more than dictionaries, nor has any per- 
son questioned the lawfulness of such abridg- 
ments; but they cannot fail to preserve the 
plan, arrangement, and combination of the orig- 
inal dictionary. Take, for instance, the recent 
extensive and most important diciionary of the 
English language, by Kiehardson, which is on a 
plan entirely new, I believe, as applied to the 
English language. Can it be doubted that an 
abridgment of this work might be made, redu- 
cing its two quartos to a single octavo, in which 
its peculiar plan should be preserved? Nor does 
it seem to me that it can be doubted that anoth- 
er dictionary, of another language, or even of 
the English language, may be made on Richard- 
son's plan, which shall not be an abridgment, 
but shall be founded on fresh labor and fresh 
materials. 

"Let us regard for a moment the peculiar plan 
of the plaintiffs' book. It is here applied to the 
illustration of botany. Suppose this identical 
plan applied to different works illustrating the 
Idndred sciences of geology, zoology, or ornithol- 
ogy, would the plaintiffs have a right to proceed 
against these works? If, however, there is a 
copyright in a mere plan, they clearly would 
have this right. All the details of their plan 
are applicable to birds as well as to flowers; they 
both have (1) a common or popular name, (2) a 
scientific name, (3) a class and order, and both 
susceptible of short descriptions, (4) a poetic 
signification may be devised for each, (5) poetic 
authorities may be found or invented in support 
of the signification. It seenls very clear that 
an ornithological interpreter, following precise- 
ly the plan, arrangement and combination of 
the plaintiffs' book ('Flora's Inteipreter'), would 
not be an infringement of their copyright. But 
it must be admitted that the circumstance that 
the plans of two works are identical, may be 
important evidence to show that one book is a 
copy of the other. It may happen that the plan 
of a work is so imbedded in the very materials 
of which it is composed, so inwoven into its very 
texture, that the two cannot be separated, or at 
least that the appropriation of the plan, without 
the excuse of an abridgment, may lead to the 
natural inference that there was an unfair use 
of the earlier work. It does not, however, seem 
to me that there is any thing in the character of 
the plaintiffs' plan, which can entitle it qua plan 
to the protection of the law. I cannot hesitate, 
therefore, to find that, in point of law, the mere 
plan, arrangement, or combination of a book 
like the plaintiffs', independent of the material 
to which it is applied, is not the subject of copy- 
right. Supposing, however, that tiie plan, ar- 
rangement, or combination of a book, independ- 
ent of the materials, were susceptible of copy- 
right, the question. would then arise whether the 
part of the plan, arrangement, or combination, 
copied or taken by the defendants, amounted to 
an infringement. By reference to the facts as 
I have found them, it will appear that each of 
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^make any change. Some of the evidence in the 
case was annexed to the report, and is referred 
to in the opinion of the court, Tvhen deemed 
material, as will be other portions of the mas- 
ter's report, and the bools of the plaintiffs, as 
well as that of the defendants, copies of both of 
wliich are filed in the case. 

Sidney Bartlett, for complainants. 

The character of the work for which the plain- 
tiffs claim protection, as found by the master, 
is twofold: 1st, and principally as a compila- 
tion involving a plan, combination and arrange- 
ment; 2d, as being, to a partial and limited ex- 
tent, original. The ease wiU be placed by the 
plaintiffs on three propositions: I. That, treat- 
ing the plaintiffs' book as a mere compilation 
(and wholly irrespective of their rights in the 
plan, combination and arrangement, and also of 
the piracy, by the defendants, of the new and 
original matter), the proof shows a violation of 
tlieir rights by the defendants which, upon es- 
tablished principles, will be restrained by in- 
junction, n. That if treating the plaintiffs' 
book as^a mere compilation, the proof did not 
show such violation as above alleged, yet that 
the plan, combination and arrangement of the 
plaintiffs' work (irrespective of the materials 
with which they are connected), is their prop- 

the features, constituting the combination of 
the plaintiffs book, had been employed in prior 
and kindred works, and that all of them but two 
had been actually combined on the same page in 
Flora's Dictionary; but these very features had 
been introduced into the French 'Flore Medi- 
cale.' The question, then, arises whether the 
employment, by the defendants, of the descrip- 
tion, and class, and order in their plan is an in- 
fringement, it seems to me very clearly that 
it is not. The description, class, and order had 
been introduced on the page in a similar way in 
the 'Flore Medicale,' and they had been actual- 
ly employed in Flora's Dictionary, though they 
were introduced at the end. The portion of the 
plan or combination of the plaintiffs that has 
been copied is so small as to be immaterial, al- 
most inappreciable. It falls naturally under the 
maxim of the law, *De minimis non curat lex.' 
I therefore find that there has been no infringe- 
ment of the copyright of the plaintiffs, so far 
as regards the plan, arrangement, or combina- 
tion. 

"The next question is, whether, in point of 
law, the materials taken or copied by the dfe- 
fendants, amount to an infringement of the 
copyright of the plaintiffs. I have already set 
forth what has been actually taken, — amount- 
ing in all to one hundred and fifty-six words. Is 
the taking of these words an infringement? It 
is unquestionable in law that an author may 
make, use of the labors of his predecessors. In- 
deed, almost all books, except a few of rare 
genius, are more or less derived from the various 
labors of earlier authors. To such an extent 
is this true, that the famous saying of old Bur- 
ton approves itself to all minds, that books are 
like medicines, which the apothecary composes 
by pouring from one phial into another. The 
law of copyright does not absolutely cut off the 
use of a book under its protection, so that noth- 
ing from it can be i>oured into new volumes. It 
merely restrains the use to such an extent that 
there shall be no material interference with the 
contents of the book, and that it shall appear to 
be used in good faith and not colorably, in order 
to make a profit out of the labors of the earlier 
author. Under this principle, the author of an 



erty, protected by law as against a rival work, 
and that it has been violated by defendants, 
ni. That if the plan, combuiation and arrange- 
ment, separate from the materials, were not by 
law protected as against a rival work, yet that 
the proof in this ease shows, in addition to 
copying the plaintiffs' plan and arrangement, 
the defendants have also copied servilely (blun- 
ders and all) plaintiffs' selected materials con- 
nected with their plan and arrangement, and 
their new and original matter connected with 
said plan and arrangement, and thus, upon un- 
disputed principles, ought to be enjoined. 

As to the first point, that treated as a mere 
compilation, the plaintiffs' book and rights 
have been violated, the report of the master 
proceeds on a mistake of the law. The doc- 
trine is well established, that compilations are 
protected to the extent that no rival work can 
servilely copy from such compilation, or take 
advantage of a selection, but may resort to 
the original works as authorities. Longman 
V. Winchester, 16 Ves. 270; Wilkins v. Ailcin, 
17 Ves. 424; llatthewson v. Stockdale, 12 Ves. 
270; Gray v. Russell [Case No. 5,728]. 

There remain then, on this point, the mere 
questions of fact: Are the works rival works; 
have the defendants servilely copied, to what 
proved extent, and what is the legal inference 



abridgment is protected, although he employs 
sentences, passages, and pages from the preced- 
ing book. But it would be difficult to imagine 
any abridgment of any work which should not 
contain more of ipsissima verba of the original 
work than the defendants' book contains of the 
plaintiffs'. Looking at the actual quantity that 
has been taken, it seems trifling. It is far less 
than a reviewer would extract who should re- 
view the book; nor would it probably be deemed 
worthy of notice, if five times the amount were 
extracted from the plaintiffs' book, and publish- 
ed in all the newspapers of the country. I 
would put this question distinctly, whether there 
can be any doubt that editors of journals and re- 
views of all kinds would be considered justifi- 
able in extracting a far larger amount? If they 
would be considered justifiable, the question 
then distinctly arises, whether the defendants 
could not malce a similar use, in short, whether 
the fact that they were engaged in a work in 
pari materia should exclude them from rights 
enjoyed by all the rest of the world- It seems 
to me clearly not. It is said, in some of the 
cases, that it is not only quantity that is looked 
to, but value, in determiuinff the question of 
infringement. Bramwell v. Halcomb, 3 Mylne 
& O. 738. Whether I regard quantity or value, 
I am compelled to conclude that the part of the 
materials copied by the defendants, is too insig- 
nificant in character for the law to notice. I 
therefore find that there is in no respect an in- 
fringement, by the defendants, of the copyright 
of the plaintiffs. This finding seems to deter- 
mine all the points that have been referred to 
me by the order of the court. Another point 
was raised by the counsel, and evidence touch- 
ing it introduced, viz.: that the plaintiffs, by 
their conduct, had concluded themselves to such 
a degree that they could not appeal to the equi- 
table jurisdiction of the court. Although the 
evidence introduced in connection with the law 
on this subject, as iilustrated in two recent eases 
in English chancery (Saunders v. Smith, 3 Mylne 
& 0. 711, and Rundell v. Murray, Jae. 311), 
seems to conclude this point, I forbear from ex- 
pressing my conclusions thereupon, because it 
does not seem to have been referred to me." 
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from the estent proved, as to the residue being 
or not being a servile copy? 1. That the two 
books are upon the same subject, on the same 
plan and intended as rival works, is admitted 
and assumed throughout the master's report. 
2. That the defendants, in making their book, 
had the plaintiffs' book before them, is admit- 
ted by their preface; and that they used 
the plaintiffs' book, was a fact distinctly ad- 
mitted by them at the hearing, as appears by 
the master's report 3. Was it used as a guide 
to the original authorities, or did they serv- 
ilely copy? This is answered by the proofs 
made by the plaintiffs, of numerous eases 
where the plaintiffs' blunders are servilely 
copied and perpetuated. 4. The legal infer- 
ence of this proof is, at least, that all those 
parts of the plaintiffs' book, ejusdem generis, 
have been servilely copied. Matthewson v. 
Stockdale, 12 Yes. 270; Mawman v. Tegg, 2 
Russ. 385, 394. 5. This legal inference is con- 
clusively supported by the fact, that, since 
the hearing upon motion for temporary in- 
junction, the defendants (though that course 
was suggested by the judge, and is shown by 
the eases to be uniformly pm:sued) have failed 
to take the testimony of then: compiler. Miss 
Edgarton, to show to what extent the plain- 
tiffs' book was copied, and this leads to a 
cogent inference that other parts of the plain- 
tiffs' book were also copied, 6. As affecting 
the good faith of the defendants, it is to be 
noted, that their preface says (as to these 
very parts of the plaintiffs' book thus shown 
to be copied, blunders and all) "though the 
compiler has imitated, she has not copied." 
Also, that the answer flatly denies copying. 
7. The most favorable result to the defend- 
ants in the proof is, that, viewing the plain- 
tiffs' work as a mere compilation, and con- 
fining the inquiry to the violation of it by the 
defendants in that respect merely, the whole 
nomenclature of flowers and their botanical 
divisions into classes and orders, is servilely 
copied by the defendants. 

The next point is, that the plaintiffs' plan 
and arrangement are, as against a rival work, 
protected, and have been violated. 1. The ex- 
tent to which plaintiffs' plan, combination and 
arrangement are original, and of its identity 
with defendants' book, are summed up by the 
master. 2. The defect of the master's report 
Is, that it disposes of each subject of violation 
separately, and nowhere considers their united 
effect. 3. The plaintiffs' whole merit on this 
point is, that they have combined in a head 
note on the same page two features, which 
were never before combined on the same page 
of any work, either ejusdem generis or scien- 
tific, and the test of the value of this combina- 
tion is, that the defendants have exactly copied 
this arrangement of the two features, 4. 
The plaintiffs further suppose, too, that a new 
combination is protected as a whole, and not 
merely the parts which were never before 
combined. Emerson v. Davies [Case No. 4,- 
438]. 5. The fact of violation, its extent and 



value being determined, there remains the 
question of law, whether plan, combination 
and arrangement, separate from the materials 
with which they are connected, are the sub- 
ject of copyright, and on this point the fol- 
lowing cases would be conclusive, Emerson 
V. Davies and Gray v. Russell [supra]. 

The next point is, that the defendants have 
not only used the plaintiffs' plan and combina- 
tion, and used it in connection with the plain- 
tiffs' compiled materials, but also pirated, in 
connection with both the above, the plain- 
tiffs' original matter. The extent of this vio- 
lation by copying in verbis, is shown in the 
master's report. This enumeration excludes 
copying with colorable alterations of phrase- 
ology, because, as the master says, among oth- 
er things, that it would be unimportant and 
immaterial in determining the merits of the 
case. 

And as to the third objection, that it was 
inconsistent with his views of the law. The 
authorities od this point of colorable altera- 
tions, are 12 Ves. 270. The plaintiffs suppose 
this to have been a clear mistake of law, and 
his duty by the master; but as the aggregated 
violations are sufficient, as they suppose, to 
furnish them a remedy, they only use the 
point to show that there exist in the defend- 
ants' book colorable alterations of the plain- 
tiffs' original matter, to some undefined ex- 
tent. One portion of the original matter thus 
copied in verbis is "the poetic signification of 
flowers." These are the work of study and 
taste, and give a principal value to the work. 
Of these twenty have been literally copied, 
besides those copied with colorable variations. 
But it has now been indisputably shown that 
the defendants have servilely copied: 1. The 
whole of the plaintiffs' compilation of the 
nomenelatm'e of flowers, and their botanical 
division into classes and orders without resort 
to the original authorities. 2. To a certain 
extent in verbis, and to a presumed extent 
with colorable alterations, the plaintiffs' poetic 
signification of flowers; and also the plain- 
tiffs' description of flowers and their localities. 
3. As these last occur in the plaintiffs' book 
in the same head note, which contains the 
nomenclature and botanical description that 
were shown to have been copied, blunders and 
aU, the legal inference is, that the whole of 
the defendants' head notes were copied from 
the plaintiffs'. 4. In addition to this, the de- 
fendants are shown to have copied the plan, 
combination and arrangement with which in 
the plaintiffs' book the above materials thus 
borrowed are connected. 

There remains a farther question as to the 
remedy. The principles that regulate the 
granting injunctions in these cases are: 1. 
The quantiiy and value of the part taken. 2. 
If quantity be small, then the question is, 
whether there existed the animus furandi. 
Gods. Pat. 216. Looking at and aggregating 
the various parts of the plaintiffs' work, prov- 
en and presumed in law to have been copied 
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in verbis, and the undefined amoimt copied 
witli colorable variations, tbe plaintiffs re- 
spectfully submit, tbat in ease of a rival work, 
designed, as will be obvious, to drive, by its 
cheapness, the plaintiffs' worli from the mar- 
liet the quantity and value of the parts taken 
are sufficient to wan-ant the injunction. But 
if a doubt existed as to quantity, the animus 
furandi is clear, and comes in aid of the plain- 
tiffs. The manner of taldng without aclmowl- 
edgment (see 17 Ves. 422; 3 Mylne & 0. 737), 
the denial in the answer of the defendants, 
and the preface of their book, the failm-e to 
produce the testimony of their compiler, de- 
termine the animus. The next question as to 
remedy, is its extent. That is, can the court 
in its injunction separate the borrowed parts, 
which, when capable of ascertainment, it usu- 
ally does? or, is this a case in which, as the 
defendants had ample means, by introducing 
the evidence of their compiler to distinguish 
what she copied, and have failed to do it, the 
language of Lord Eldon, in Mawman v. Tegg, 

2 E.USS. 385-390, and Emerson v. Davies 
[supra], is to be applied. The case has now 
come up for final decree. The defendants had 
f uU opportunity before the master, and again 
under the admonition of the court at the hear- 
ing for a temporary injunction; they are not 
entitled now to delay, and add to the plaintiffs' 
expenses by further proceedings. There will 
be an attempt made by defendants to avoid 
the legal consequences of their conduct, by in- 
sisting at the hearing upon the laches of the 
plaintiff in bringing this bill. It is a suffi- 
cient answer to the point, that no such de- 
fence is set up in the answer, and cannot 
therefore now be heard. The reason is, that 
the plaintiffs must have notice to the end that 
they may amend their biU, and show the cir- 
cumstances. 2 Daniel], Gh. Prac, (Perkins' 
Ed.) 814, (old Ed.) 240; Doggett v. Emerson 
[Case No. 3,960]; Langdon v. Goddard [Ed. 
8,060]; The Chusan [Id. 2,717]. But if the 
question were open to the defendants, there 
is nothing which, according to established prin- 
ciples, would affect the plaintiffs; for: 1. If 
they had been the authors of their book, and 
therefore famihar with its contents, and ca- 
pable of readily detecting piracies, instead of 
booksellers, yet nothing is clearer than even 
when lapse of time has exceeded the period 
of limitation, yet, if the defendants have not 
been deceived, or led to change their condition, 
they cannot set up merely laches. 2. The 
defendants* work was stereotyped in 1842, and 
no proof of change of condition is offered or 
set up' by the answer. The eases of laches 
are, Piatt v. Button, 19 Ves. 447; Rundell v. 
Murray, Jac. 311 (331); Saunders v. Smith, 

3 Mylne & C. 737. 

P. "W. Chandler, for respondents, 

WOODBURY, Circuit Justice. Several ob- 
jections are urged in this case against a recovery 
by the plaintiffs, which are formal rather than 



substantial. One is, that the assignments, un- 
der which they claim, do not appear to have been 
recorded. But they are still valid as between 
the parties, and as to all persons like the de- 
fendants, not claiming xmder the assignors. See 
cases in Leland v. The Medora [Case No. 8,- 
237], Mass. Dist, Oct. 1846. Another is, that 
the plaintiffs ai'e not proved to be citizens of 
the United Stales. But that being averred in 
the bill, and not denied by the answer, must be 
considered as admitted. There are some other 
objections, which have either been removed by 
evidence, or probably may be; and hence, if 
the case can be decided on the merits, without 
delay and expense as to any formal objection, it 
will be better for both parties that this should 
be done. Passmg by, then, the other prelim- 
inary exceptions, how does this case stand on 
the merits? The report of the master is in 
favor of the defendants. From the care evin- 
ced in the examination, and the high character 
of the gentleman who made it, much weight 
must be given to its conclusions. But the par- 
ties are entitled to a revision of it here, and, 
though the presumptions ai'e in its favor, at the 
outset of the examination, yet if it cannot stand 
the scrutiny, to which it has been subjected hi 
argument, and which the court is bound to be- 
stow on it, the plaintiffs ought to succeed. 

It may conduce to a more lucid exposition of 
the merits between these parties, as to the orig- 
inality of their respective boolis, to ascertain, 
iirst, what each claims as novel or peculiar. 
Neither of the parties makes any pretence to be 
inventors of dictionaries of flowers. Whether 
arranging them alphabetically or scientifically, 
and whether describing and defining them in 
prose or poetiy, according to their classes and 
orders, or their medical vutues, or the senti- 
ments they are accustomed to inspire, and wheth- 
er illustrated by engravhigs of them, or the 
opinions of those most experienced in the beau- 
tiful hues and figurative language of flowers,— 
all this had been done before the first of these 
publications. It had been done, too, not only 
abroad, but in this counti-y, and more especially 
in the "Flora's Dictionaiy," published in Balti- 
more, in 1830, and republished hi 1831, with the 
reputation of havmg been compiled by Mrs. 
Wirt. In tlie preface to the plaintiffs' book, 
Mrs. Hale acknowledges her obligations to other 
writers on this subject, and more especially to 
the author of Flora's Dietionaiy, just described. 
And in the preface to the book of the defendants, 
Jliss Edgarton also expresses her indebtedness to 
others, who had labored in this garden before 
her, and especially to the "Flora's Interpreter" 
of the plaintiff's. Again, there is much discrim- 
ination to be used in inquiries of this character, 
between different kmds of books, some of which, 
from their nature, cannot be expected to be en- 
tirely new. Thus, dictionaries of all descrip- 
tions, when on like subjects, philological, lex- 
icogi'aphical, professional, or scientific, must con- 
tain many definitions and descriptions, almost 
identical; as must gazetteers, grammars, maps, 
arithmetics, almanacs, concordances, eyclopae- 
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tUas, itineraries, guide books, and similar pub- 
lications. In these, if great errors have not 
previously existed, or unusual ignorance to be 
corrected, no great novelty is practicable or use- 
ful; unless it be to add new discoveries or in- 
ventions, new names, or words, or decisions,— so 
as to post up the subject to more recent peri- 
cds,-or unless it be to abridge and omit details, 
and condense a more voluminous work into a 
smaller and eheapei- form, so as to bring its pur- 
chase and use within the reach of new and less 
wealthy classes in society. Some similarities, 
and some use of prior works, even to copyhig of 
small pails, are in such cases tolerated, if the 
main design and execution are in reality novel 
or improved, and not a mere cover for important 
piracies &om others. Trusler v. Murray, 1 East, 
363, note; Gray v. Russell [Case No. 5,728]; 
12 Ves. 270; 16 Yes. 269; 17 Yes. 422. What 
was there novel, then, in the combination and 
materials of the plaintiffs' book which the de- 
fendants have copied? Nothing in the arrange- 
ment, except that the "dass and order and de- 
scription of the flower" are placed on the same 
page, with lis name and interpretation, instead 
of being in notes at the end, as in the second edi- 
tion of Flora's Dictionary. In the materials 
there is, also, a novelty in the special designa- 
tion of the senthnent in the plaintiffs' book, 
which is not in Flora's Dietionaiy. But the de- 
fendants have not imitated that, and hence it 
becomes unimportant. All, then, which the de- 
fendants have copied in the arrangement, which 
did not exist in other books than the plaintiffs', 
and to which the plaintiffs of cours6 have no ex- 
clusive daim, is the mere transfer of the notes 
to the same page with the flower to which they 
relate,— a closer juxtaposition; and all in the 
materials of the plamtiffs, which are original, 
and have been copied verbatim, are a few "poetic 
significations," or defimtions, being about twen- 
ty in one hundred and forty-eight, and consist- 
ing of only one hundred and fifty-six words out 
of the whole volume. In three or four other in- 
stances, some of the significations are varied in 
form slightly, but not in substance; and in nine- 
teen cases, parts of the descriptions of flowers, 
and their localities, in prose, are used by the 
defendants, which wa'e employed by the plain- 
tiffs. The defendants offered to prove, in ex- 
planation of this, that the plaintiffs had copied 
In this way still more extensively from others; 
and it is difficult to conceive of different works, 
describing the appearance and locality of the 
same plants, not ushag like language, and often 
in some particulars the same, if the plant or 
flower has been Jong known, and the notices of 
them are, as in these cases, very brief, being 
embodied frequently in a suigle line. In com- 
piling dictionaries of all kinds, gazetteers, and 
similar works, the materials of all must, to a 
considerable extent, be the same, and to such an 
extent are allowable; and the novelty or im- 
provement, as before I'emarked, can be substan- 
tial in scarcely any case, mfless the matter is 
useftilly abridged in bulk and price, or a material 
change is roade in arrangement, or more mod- 



em information is added in valuable quantities, 
or important en-ors are corrected, or important 
omissions are supplied. Whfle, on the one hand, 
a prior compiler is not permitted to monopolize 
what was not original in himself, and what must 
be nearly identical in all such works on a hke 
subject; yet he, who uses it subsequently to 
another, must not employ so much of the prior 
ari-angement and materials as to show that the 
last work is a substantial invasion on the other, 
and is not characterized by enough new or im- 
proved, to indicate new toil and talent, and new 
property and rights m the last compiler. That 
is the cardinal distinction. Thus a material ad- 
dition is made to a common dictionary, which 
shall, like Webster's, add definitions of a large 
number of words before omitted; or quotations 
from the authors, who have employed the words 
in the sense adopted, like Johnson's; or rules for 
the proper pronunciation of each word, like Walk- 
er's; or the roots from which the word has been 
derived, hke several others'. And no one would 
complain of a new dietionaiy as an infringement 
on former ones, if it contained any of these im- 
portant additions, and had not in other respects 
servilely copied but a few definitions of old words 
from any one former author. Now was the de- 
fendants' book of this character, or otherwise? 
A little further scrutiny into this case" will show, 
whether the change here by the defendants was 
real or only colorable. They followed, to be 
sure, the arrangement of the plaintiffs, but that 
arrangement was not novel with them, except 
puttmg on the same page, one part of the ac- 
count of the flowers, which before had been pla- 
ced in notes at the end. This could hardly be 
deemed of sufficient importance to justify a pros- 
ecution, unless connected with other infringe- 
ments as to matei-ials and design, or unless this 
was a change more essential in some other re- 
jects than a mere transfer of shnilar matter 
from one page to another. But of this more 
hereafter. Besides this, however, it is contend- 
ed, that the defendants have copied materials 
and design also to such an extent, as to be con- 
victed of a substantial infringement. 

The leading inquiiy then arises, which is de- 
cisive of the genei-al equities between tliese par- 
ties, whether the book of the defendants, taken 
as a whole, is substantially a copy of the plain- 
tiffs? whether it has virtually the same plan 
and character throughout, and is intended to 
supersede the other in the market with the 
same class of readers and purchasers, by intro- 
ducing no considerable new matter, or little or 
nothing new, except colorable deviations? 

We have ah'eady stated the quantity of ma- 
terials literally copied, amounting to only about 
one hundred and fifty-six words. Perhaps half 
as many more may be considered substantial 
uses of the plaintiffs' book. But what are the 
differences? numerous or not? essential or ti-iv- 
ial? To illusti'ate the differences in these two 
works, in order to see whether they are sub- 
stantial or otherwise, it will be necessary to 
compare first their prefaces. They of course 
profess to relate to like subjects, as do all mod- 
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em Floras of this character, and must therefore, 
as before remarked, contain something of the 
same matter. But do they really and material- 
ly in any respects differ? Their claims and pre- 
tensions, in the prefaces, are certainly not the 
same. The book of the plaintiffs claims merely 
some novelty in its arrangement, and the use of 
American poetry to illustrate what is there 
called the sentiment of flowers. The novelty 
in arrangement, as before shown, does exist, 
but is very triflmg so far as regards anytlung 
imitated by the defendants. But there was 
another novelty, perhaps more material, which 
was not imitated by them, in giving first some 
European or anonymous poetiy on the significa- 
tion of each flower, and then separately some 
remarks by American authors, illustrative of 
the sentiment hispired by eacb flower. This 
last, and this substitution of American senti- 
ments and authors for foreign ones, seem to 
me to constitute the great novelty and atti-action 
of the plaintiffs' book, in its matter, over others 
on this subject, whicb had preceded it In this 
way quotations are introduced from sixty to 
seventy different American poets, and twenty 
to forty pieces from some of them, besides the 
many beautiful extracts given from foreign 
poets imder the other head of illustrating the 
"signification of flowers." In tbis way the au- 
thoress of the plahitiffs' book was origuial, in 
these important particulars, but not in givhig a 
poetical language to flowers, or discussing a 
sentiment in them, a symbol of affection, as 
these had existed here before and in Europe, 
and in the East for ages, if not since Paradise. 
This authoress also attempted to imite some 
botanical instruction with poetry; but that was 
not a new imion or combination, nor did she, 
however highly gifted and favorably known, 
hi other respects, pretend to furnish any scien- 
tific information beyond what is contained in 
Linneeus, Jussieu, Eaton, and other botanists, 
nor even to emulate Darwin's "Loves of the 
Plants." On the other hand, what novelty did 
the authoress of the defendants' book aim at? 
the same? or none? She claimed none in the 
arrangement, and that of other writers on flow- 
ers, and that especially in the plaintiffs' book, 
where original, was in some degree followed, as 
before shown, in transposing notes from the end 
to the page to which they apply. But even in 
arrangement the last was not like the plain- 
tiff's' in a few important particulars. Tbere is 
not one piece of poetry cited to show the signifi- 
cation, and another piece to show the sentiment, 
as hi the plaintiffs', but generally only a single 
piece for each flower, and that to illustrate 
merely what she calls the sentiment. But in 
materials, the defendants' book furnishes, and 
professes to furnish, a striking difference. The 
poetry, instead of being quoted from American 
authors of celebrity, like the plaintiffs', claims 
to be chiefly original by Miss Bdgarton herself, 
and her title to it is not denied in the answer or 
the argument. The substance, the staple of 
the book, is then truly original, and not colora- 
bly so; as much as if she had undertaken to 
publisli a volume of poetry, chiefly original, on 



the subject of Flowers. Again, Sirs. Hale's 
book, belonging to the plaintiffs, is one in sev- 
eral respects of higher and more ambitious pre- 
tensions than the defendants'; pretensions, too, 
well sustamed. It is an octavo volume. It 
consists of some two hundred and twenty-four 
pages. It has two colored engravings; has a 
double index, one to the flowers, and one to 
then: inteipretations, and double pieces of po- 
etiy to each flower, usually extracted for one 
purpose from distinguished foreign poets, and 
for the other from distinguished Americans; 
and has five pages of instruction and explana- 
tions in botanical science, as an introduction; 
and has been sold per copy at one dollar, or one 
dollar and twenty-five cents. While, on the oth- 
er hand, the defendants, in the preface, claim 
only the merit of a book on the subject much 
less expensive, and chiefly original in all its po- 
etry, instead of extracts from eminent writers; 
and it is only a small duodecimo, instead of an 
octavo, with but one hundred and fifty-one 
pages, of that reduced size, instead of two hun- 
dred and twenty-four, and of larger size; and it 
has no scientific introduction on botany, has no 
plates or engravmgs, and only one index to the 
flowers; has no double illustrations of the sig- 
nification and sentiments, and sells for merely 
twenty-five cents a copy, or less than one fourth 
of the price of the other. 

On a computation it will be found, that 
the plaintiffs' book is on so different a scale 
as to contain near three times more matter 
than, the defendants', besides being so dif- 
ferent in the substance and originality of it; 
and that it illustrates many more flowers, 
being two hundred and thir^, while the de- 
fendants' illustrates only one hundred and 
forty-eight. The stock used in each i>er 
volume, differs in a still greater ratio; and in 
the defendants', from its smaller type as well 
as less matter, is probably not one fourth of 
that in the plaintiffs'. For a further illus- 
tration, using their own favorite language 
and symbols, both of these works are flow- 
ers, and not destitute of charms; but one is 
more' like the magnolia grandiflora or ja- 
ponica in size and attraction, and the other, 
like the wayside violet or anemone. They 
both come fi-om females, with loveliness pe- 
culiar to their sex; but they still essential- 
ly differ; as one develops matronly expe- 
rience and more" ripened graces, while the 
other is just opening her buds and blossoms. 
It will thus be seen, that the book of the de- 
fendants is much less complete and useful 
than that of the plaintiffs; is, suited for a dif- 
ferent aud humbler class of readers; and 
would, in truth, be little more than an abridg- 
ment, if its poetry was not chiefly original, 
and some of its other features so different. 
See the case of Johnson's Rasselas, in Dods- 
ley V. Kinnersley, Amb. 403; Bell v. Walk- 
er, 1 Brown, Oh. 451; Gods. Pat. 339. Con- 
sidering then its form and substance, its 
design and use, my mind strongly inclines 
to the conclusion, that the aim of Miss Ed- 
' garton in preparing the defendants' book 
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"was in truth what she describes it to he in 
her preface, to furnish original poetry on the 
sentiment of flowers, and to do it in such a 
form as to he much less expensive, and to 
circulate in hands, which could not so well 
afford to purchase the existing and larger 
and more expensive treatises on that sub- 
ject. In effecting this object, -she did not 
aspire to novelty in arrangement, or discov- 
eries in science as to botany, but in some re- 
spects copied from others, and among them 
from Mrs. Hale, as she had a right to do hi 
some degree, and to some extent, if it was 
not her main design to compile a lilie treatise, 
with only colorable but not real differences. 
The copying of errors or mistakes in such 
cases is therefore not unusual, and only 
shows the fact more clearly of the actual 
copying in those particulars, but cannot af- 
fect the question, whether they are enough 
in quantity and value to characterize the 
whole work or its main design to be a piracy. 
12 Ves. 270; 17 Ves. 422; 1 East, 363; Maw- 
man V. Tegg, 2 Russ. 385. That depends on 
other considerations. 

Believing then the main design in the de- 
fendants' boolx to have been different in im- 
portant respects from that of the plaintiffs', 
in regard to the production and publication of 
original rather than extracted poetry to illus- 
trate the sentiment of flowers, and in sev- 
eral tilings varying in material details from 
the plaintiffs', with a view to make it less ex- 
pensive and to circulate among a different 
class of readers, rather than be a substitute 
with the same class, I see in this no infringe- 
ment on the copyright of the plaintiffs, and 
do not consider this design and the execution 
of it to be void, because in carrying it out a 
use is made in its botanical descriptions of 
former works to some extent, and their ar- 
rangements in part copied. Wilkins v. Ai- 
kin, 17 Ves. 422; Gods. Pat. 215; Gary v. 
Kearsley, 4 Esp. 168. More especially the 
plaintiffs cannot complain of this, when they 
have done the same as extensively in respect 
to others. The nature and value of the parts 
copied, being chiefly definitions and de- 
scriptive epithets, indicate no appropriation 
of much .mental toil in others, any more 
than does the small quantity. White flow- 
ers must in all such books be described as 
"white," and red as of a "red hue," and 
those from India as belonging to the East; 
and it is so in like eases, and of like char- 
acter, in several of the similarities here. 3 
Mylne & 0. 740; 4 Esp. 168. They could 
not be ■ described in any other way, if de- 
scribed naturally and truly. But when these 
copyings or close resemblances have gone fur- 
ther, and beside the few lines of description 
and the few parts of others have encroached 
on one feature in the arrangement, new or 
peculiar in the plaintifEs' book, they do, thus * 
combined, probably constitute a legal in- 
fringement of their copyright; but they hard- 
ly seem to furnish a sufficient ground for the 
extraordinary interposition of this court by a 



permanent injunction. I say, both combin- 
ed; for in a work of this character, partaking 
so much/ of the nature of a dictionary, these 
copies of definitions, so few and luiimportant 
in number and value compared with the> 
whole work, ai'e not, independent of follow- 
ing the plaintiffs' plan, to be regarded as a 
violation of the plaintiffs* copyright, when 
the main design is of a new and different 
character. They are nothing compared with 
what is ordinary, and almost inevitable in all 
new worlcs on such a subject. Nothing com- 
pared with what is usual in reviews of a 
work, and is there allowable as being neither 
a rival nor substitute. Bramwell v. Hal- 
comb, 3 Mylne & G. 738. Nothing improper 
in an abridgment. If the leading design is 
truly to abridge and cheapen the price, and 
that by mental labor is faithfully done, it is 
no ground for prosecution by the owner of a ■ 
copjTight of the principal work. Gods. Pat. 
238; Gray v. RusseU [Case No. 5,728]. But 
it is otherwise, if the abridgment or similar 
work be colorable and a mere substitute. 
Butterworth v. Robinson, 5 Ves. 709. f^ne ^ 
test of this is the quantity and" value of the 
matter extracted. In 1 Camp. 97, a case is 
stated of seventy-five pages copied out of one 
hundred and eighteen. In 2 Russ. 388, the 
close imitation of copying was twenty pages 
out of forty-eight, or nearly one half, and 
hence vitiated the work. 11 Sim. 31. And 
in 1 East, 363, twenty pages were copied lit- 
eratim et verbatim. Here it is but parts of 
twenty or thirty lines out of near seven thou- 
sand. The former, so great a quantity, in- 
dicates tlieft, animus furandi. The latter, so 
small a quantity, indicates rather illustration, 
and comports with the preface acknowledg- 
ing aid from the plaintiffs' work, but having 
some different and material purposes to ac- 
complish, and not being a mere substitute, 
with no essential changes. C^ods. Pat. 216; ^n 
Eden, Inj. 381, note; Roworth v. Wilkes, 1 ' 

Gamp. 97; 2 Kent, Comm. 382; 8 Ves. 225J) 
Where nine tenths was copied, an injimetion 
was clearly proper (1 East, 358), but not 
where only one tenth was copied (Amb. 403). 
See, also, Folsom v. Marsh [Case No. 4,901]. > 
Or as here, not one two-hundredth. — / 

But the aspect of this case becomes somewhat 
different and more favorable to the complain- 
ants, when we add to this the other circum- 
stance, that a small part of the novelty hi 
the arrangement has been imitated. Though 
small in value, such an imitation or appropria- 
tion of another's invention may be actionable; 
and the subject of an injunction, perhaps, if 
easily separated from the rest of the book. Em- 
erson V. Davies [supra]; Lewis v, EuUarton, 
2 Beav. 6; Barfield v. Nicholson, 2 Sun. & S. 
1, 6; 16 Ves. 270; Wilkins v. Aikin, 17 Ves. 
424; Stockdale's Case, 12 Ves. 270; Gray v. 
Russell [supra]. But it is doubtful, whether 
this small transfer of matter to a new place is 
sufficient alone to sustain a copyright, without 
some new and additional materials; and more 
doubtful still whether an injimetion ought to is- 
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sue, when the whole is pervaded or leavened 
by it, and the whole destroyed on account of 
it, rather than damages given only to the ex- 
tent or value of the ena'oachment. But here 
the adoption of the new feature in the ar- 
rangement, however small it be, pervades the 
whole work, and no permanent injunction can 
issue against it without destroying the whole 
work as now compiled. I think, therefore, that 
such a remedy, applied to a case situated like 
this, would be disproportionate, imsuited to the 
case, and hence unjust. Whatever damages the 
plaintiffs have thus sustained may, however, 
be obtained by a suit at law, without destroy- 
ing the whole work; and that is therefore the 
more equitable relief in a state of facts like 
these. Drew. Inj. 199; Bell v. Whitehead, 17 
Law J. 441 [8 Law J. Ch. (N. S.).141]; 9 Law 
J. Ch. (N. S.) 323; 1 East, 3S3. On the con- 
trary, where the violation is clear, and the part 
copied can readily be separated, then an in- 
junction is usually proper against that part. 
London Lat Comp. v. Bedells, Webst. Pat. 140; 
13 Rep. of Arts, 167; Emerson v.Bavies [supra]. 
So, where a party wilfully mixes or interweaves 
the property -of another, with his own, with a 
bad motive, and so as not to be easily sep- 
arated, he may be required at times to lose 
the whole. 2 Russ. 3S5; 2 Brown, Ch. 85. 
But here the motive does not seem to have been 
culpable, the plan cannot be separated from 
Uie work, and the plaintiffs can obtain ample 
redress at law In damages, without destroying 
the whole. 

Both parties have relied upon the opinion of 
the district judge in this case, being in their 
favor, when refusing a temporary injunction, 
but ordering an account of sales to be kept and 
the plates not sold. He thought more light 
would be flung on the case at the final hearing, 
by the testimony of jiliss Edgarton being par- 
ticular as to the extent she used and meant to 
use the plaintiffs' book. But neither pai'ty have 
asked leave to offer it, and the inclination of 
his mind seems to have been, that the part of 
the .arrangement claimed to be orighial by the 
plaintiffs, and followed by the defendants, was 
hardly sufficient to justify an injunction. A 
novelty in arrangement, especially so trifling as 
this, without any new material connected with 
It, seemed to him, and still seems to him to be, 
of questionable sufficiency to be protected by a 
copyright. The master seemed to be of the 
same opinion, on the ground "De minimis non 
curat lex." Slight changes, like the use of 
chapters and verses, where none existed before, 
as some hundreds of years ago in the Bible, 
or the introduction of pimetuation, which is said 
not now to exist generally in acts of parlia- 
ment, or the use of sections instead of pages, 
which in modern times is reviving only an an- 
cient practice, would all have higher claims to 
novelty and usefulness, than merely ti'ansfer- 
ring the same material from one page at the 
end to another in the central part of a book, as 
here. Some machines have been changed mere- 
ly by inverting their position; but they are not 
deemed entitled to protection. But, howeveir I 



this may be sufficient or not, to claim legal pro- 
tection (and I am inclined to think it is), my 
opinion, as before intimated, is, that the use of 
it should not be enjoined against, when it nms 
through the whole book, and cannot be sep- 
arated from the rest. It would generally be eq- 
uitable and just to let the party, under such 
circumstances, seek redi'ess for it by damages 
in a suit at law. It is not a suitable ease for 
the exercise of a peremptory rnjimetion, which 
is chiefly to aid legal rights, and in cases of 
copyrights runs against specific parts copied. 
It is usually done to work substantial justice 
between the pai-ties, rather than destroy the 
whole book of the defendants, for the small 
infringement in the an'angement, if otherwise 
it was novel, and unexceptionable, and useful 
to the community. See cases where a part may 
be enjoined against, 17 Yes. 422; 11 Sim. 31; 
2 Russ. 385; 3 Mylne & 0. 737. 

This conclusion renders it unnecessary to de- 
cide on tiie point how far the conduct of the 
plaintiffs, in the pmchase and sale of the work 
of the defendants, and in some delay to prose- 
cute, should bar this application, though redress 
might perhaps be still had at law. On this see 
Eden, Inj. 207; 7 Ves. 1; 19 Ves. 447; 3 AlyMe 
& C. 711; Rundell v. Mm-ray, Jae. 311; Lewis 
V. Chapman, 3 Beav. 133; 8 Yes. 224, note. 
And for the same reason, the motion by the de- 
fendants to file a supplemental answer, in or- 
der to allege that matter more specifically, need 
not be acted on. On the necessity for this, see 
2 Daniell, Oh. Prac. 814; Taylor v. Carpenter 
[Case No. 13,784]; Doggett v. Emei-son [Id. 3,- 
960]. Delay in this bill is also urged against 
it; but length of time so as to bar, by any 
statute of limitation, must be pleaded. 19 Ves. 
447; 2 Jae. 311; cases cited ia Himter v. Marl- 
boro' [Case No. 6,90S]; Taylor v. Benham, 5 
How. [46 U. S.] 233. And if to bar, independ- 
ent of the statute, a change of circumstances 
and injury by the delay must appear. 

Anotiier point made was, the master's refusal 
to go into an inquiry as to the extent of color- 
able imitations. Though in the master's situa- 
tion I should have been disposed to make the 
inquiry, there was some ground for his refusal, 
after the hearing was over, it not having been 
pressed before. It is pretty decisive, however, 
that such instances were not frequent, or they 
would earlier have been suggested, or could 
more readily be pointed out. And there is no 
pretence that they can exist in the great mass 
of the defendants' hook, as it professes to be 
original matter, and no exception has been 
made that it is not ti'uly original. 

The intent not to be guilty of piracy, which 
has likewise been referred to in the argument, 
would not be material, if much had actually 
been copied, and the new work was a mere 
substitute. But if this be doubtful, the intent 
not to piKer from another, colorably or other- 
wise, for the substantial portions of the new 
work, may be important. In fine, as, from aU 
the evidence in this ca&^e, it seems quite clear, 
that the main intent was to make a much 
cheaper work, and one with original poetry. 
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rather than eolorahly to republish the plaintiffs' 
or any similar hook, I think the prayer for an 
injunction must he refused. 



Case No. 17,324. 

WEBB et al. v. QTJINTABD". 

C9 Blatchf. 352; 5 Fish. Pat. Cas. 276; 1 0. G. 
525; Merw. Pat. Inv. 708.] i 

Circuit Court, S. D. New York. Jan. 24, 1872. 

Patents— Anticipation— FoKEiGX Publications 

— Date of Invention — Reduction to 

Practice— Ship Aumoh. 

1. The letters patent granted to Charles W. 
S. Heaton, April 14th, 1863, for an "improved 
defensive armor for ships and other batteries," 
are void, for want of novelty. 

2. In 1861, a description and drawings were 
published in a printed publication, in England. 
From those, the United States, in 1863, caused 
to be constructed and placed on a vessel, armor 
like that claimed in the patent of Heaton, one 
of such drawings being practically the same 
thing as the armor placed on such vessel. Heat- 
on conceived the idea of his armor in 1856. In 
1858, he experimented, by firmg a pistol at small 
pieces of wood and iron. He made no experi- 
ments from the fore part of 1859 till the latter 
part of 1861, when he began to make a model of 
a war vessel, which he completed early in 1862. 
The first trial he made with real armor was in 
March, 1863. Held, that Heaton did not make 
his invention before the date of the English pub- 
lication. 

3. A printed publication is, by the 6th, 7th, 
and loth sections of the act of July 4, 1836 (5 
Stat. 119, 123), put on the same footing with a 
patent taken out at the time of the publication; 
and, regarding the English publication as a 
patent, it was not unjustly obtained for that 
which had before been invented by Heaton, who 
was using reasonable diligence in adapting and 
perfecting it. 

4. Heaton did not make his invention until 
he made his model, and he did not begin to make 
that until after the English publication had been 
made. ■ 

[Cited in Lamson v. Martin, 159 Mass. 565, 
35 N. E. 81.] 

5. A previous conception of the possibility of 
accomplishing what the English publication 
makes known, was not enough. There must 
have been a reduction of the idea to practice, 
and an embodiment of it in some distmct form. 

2 prinal hearing on pleadings and proofs. 

[Suit brought (by William H. Webb and 
■Charles W. S. Heaton against George W. 
Quintard) on letters patent for an "improved 
defensive armor for ships and other batteries," 
granted to complainant Charles W. S. Heaton, 
April 14, 1863. 

[The nature of the invention' is set forth in 
the opinion, and will be readily understood by 
reference to the accompanying engraving, in 
Tvhieh B represents the ordinary outer plank- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S, Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 9 Blatchf. 
352, and the statement is from 5 Fish. Pat. 
Cas. 276. Merw. Pat Inv. 708, contains only 
:a partial report.] 

2 [From 5 Fish. Pat. Cas. 276.] 



ing of a ship; C, metallic armor; D, an outer 
layer of timber; and B, a thin exterior sheath- 
ing of iron. 




Charles F. Blake and. Samuel D. Cozzens, 
for plaintiffs. 
Edward N. Dickerson, for defendant 

BLATCHFOR'D, District Judge. This suit 
is brought on letters patent granted to the 
plaintiff Heaton, April 14th, 1863, for an "im- 
proved defensive armor for ships and other 
batteries." The speelflcation states, that the 
longitudinal outer timbers of the vessel form 
the backing to the armor, that the armor 
plates are laid against the backing in the usual 
way, and that the armqr plates are covered 
with an outer layer of timbers, to deaden and 
to gradually resist the penetrating force in its 
passage to the armor plates. It then says: "In 
this heavy buoyant surface lies the gist of my 
invemion or discovery. My invention con- 
sists, not in the introduction of 'wood, rubber, 
or any other like yielding substance, behind 
the metal armor, but In the discovery that a 
timber or other yielding surface, will deaden 
or resist the power of a cannon ball, -when 
such wood or other surface is backed by the 
metal armor, which usually is on the surface, 
and when such metal armor is backed by suffit- 
eient wood or other backing to hold it rigidly 
in its normal position. My system of armor 
for vessels or forts does not contemplate stop- 
ping the baU at the immediate surface; but 
the metal, or armor proper, is placed at an in- 
termediate point, so that, by the time the shot 
has reached it, its momentum is so greatly re- 
duced, that it is arrested without serious in- 
jury, either from starting the bolts or fractur- 
ing the metal armor. The object of my system 
of armor is to render a war vessel or other 
structure shot-proof with a less amount of iron 
armor than is now used with that end in view. 
By using less metal and more timber, I in- 
crease, instead of decreasing, the buoyancy of 
a ship, and, at the same time, greatly increase 
the resisting effect of the armor plating. An- 
other object which I have in view is, to ob- 
viate the tendency to break the bolts or fasten- 
ings of the plating, when it is struck by a 



WEBB (Case No. 17,324) 



[29 Fed. Cas. page 522] 



ban." The specification then illustrates the 
operation of the invention, in connection with 
drawings. It states that the patentee, in 
praetic^ simply overlays the iron armor of an 
ordinarily constructed vessel (which iron ar- 
mor is backed up by sufficient backing to rig- 
idly support the plates) with an outer layer of 
timber, which timber is only bolted on suffi- 
ciently strong to hold it to its place; and that 
his invention also consists in plating or thinly 
sheathing this timber, on its outer or exposed 
surface, not however to stop shot, but to pre- 
vent a raking shot from tearing the timber, 
and also to prevent the wood from being too 
readily set on' fire, as such sheathing would ex- 
clude the air and so retard combustion. The 
claim of the patent is: "The employment of 
wood, or its equivalent, when used in the man- 
ner and for the purpose substantiaEy as de- 
scribed." The application for the patent was 
filed on the 28th of March, 1863. 

In 1863, the government of the United States 
caused to be constructed for itself a vessel of 
war called the Onondaga. The vessel was 
built by the defendant, under a contract with 
the government, as a vessel with iron armor. 
During the progress of her construction, wood- 
en armor on the outside of the main iron 
armor, and a thin plating of iron on the out- 
side of such wooden armor, were put upon the 
vessel, by the order of the navy department, 
given in March, 1863. The wooden armor and 
the iron plating were put on and completed in 
June and July, 1863. Such wooden armor and 
iron plating were applied in consequence of a 
description and drawings published at London 
in 1861, at pages 8 to 17, and plate 2, of a 
volume entitled, "Transactions of the Institu- 
tion of Naval Architects, Volume 2," being a 
paper "On the construction of iron vessels of 
war iron-cased," by J. D'Aguilar Samuda, 
PJsq., and were made in accordance with such 
description and drawings. The vessel, when 
completed, passed into the ownership, posses- 
sion and service of the government. On the 2d 
of March, 1867, an act was passed by congress 
(14 Stat. 543), authorizing and directing the 
secretary of the navy to deliver the vessel 
to the defendant for his own use and behoof, 
oh the payment by him to the treasury of the 
United States of the sum of $759,673. He 
paid the money and received the vessel, and, 
in the spring of 1867, sold her to the French 
government, and delivered her at that time to 
such government, on such sale, in the city of 
New York. "When so received and when so 
delivered, she had upon her the said wooden 
armor and iron plating. It is for this sale, as 
an infringement of the patent, that this suit 
is brought. The patentee, in his testimony in 
the ease, admits that one of said drawings in 
said volume is practically the same thing as 
the armor of the Onondaga, 

To counteract the force of this state of 
facts, it is attempted to carry back the in- 
vention of Heaton to a date anterior to 
1861, but, I think, without success. The 
patentee testifies, that, while in England, in 



1856, he saw an iron-clad gun^boat, and the 
idea occurred to him that the wood ought 
to be outside of the iron armor; that, with- 
in a week from that time, he wrote to the 
British admiralty, suggesting that a defence 
be made consisting of wood outside of iron, 
and asking for aid or authority to experi- 
ment to that end; that, three or four months 
afterwards, he received a reply refusing 
such authority; that, in September or Oc- 
tober, 1858, while in the United States, he 
fired a revolver at the wooden head of "a 
nail keg, fastened by a wire to the sheet 
iron top of the perpendicular lever of a rail- 
road switch, and hit the wood obliquely, and 
concluded that an oblique shot would dam- 
age the side of a ship more than a shot 
striking it squarely would; that, a few days 
afterwards, he fastened a piece of plank be- 
tween a thin piece of sheet iron and a thick 
piece of sheet iron, and laid the article 
down on a railroad tie, with the thin iron 
piece uppermost, and fired at it with a re- 
volver straight down, and also obliquely, 
and found that the thick iron under the 
plank was not affected by the shots, and 
that the thin iron prevented the oblique 
shots from damaging the plank; that he 
made no experiments from the forepart of 
1859 till the latter pai-t of 1861; that, at 
the latter date, he began to make a model 
of a war vessel, to illustrate his new system 
of armor; that, early in 1862, about the time 
the model was done, he wrote to the sec- 
retary of war, asking to have the model 
examined; that the first trial he made with 
real armor on his plan, by firing at it with 
cannon, was made in New York in March, 
1863; and that a like trial was made by 
him at Washington City, about the same 
time. On these facts, it is contended, for 
the plaintiffs, that Heaton completed in, 1856 
the invention of putting wood outside of 
iron for armor, and that he completed in the 
fall of 1858 the invention of the wood out- 
side of the iron, and "the thin iron outside 
of the wood. 

The 6th section of the act of July 4, 1836 
(5 Stat. 119), provides for the granting of a 
patent to a person for an invention "not 
known or used by others before" his dis- 
covery or invention thereof. The 7th sec- 
tion provides, that there shall be an exam- 
ination of the alleged new invention, and 
that if, on the examination, it shall not ap- 
pear "that the same had been invented or 
discovered by, any other person in this coun- 
try, prior to the alleged invention or dis- 
covery thereof by the applicant, or that it 
had been patented or described in any print- 
ed publication in this or any foreign coun- 
try, or had been in public use or on sale, 
with the applicant's consent or allowance, 
prior to the application, if the commissioner 
shall deem it to be sufficiently useful and 
important, it shall be his duty to issue a 
patent therefor; but whenever, on such ex- 
amination, it shall appear to the commis- 
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sioner that the applicant Tvas not the^ orig- 
inal and first inventor or discoverer thereof, 
or that any part of that •vrhich is claimed as 
new had before been invented or discovered, 
or patented, or described in any printed pub- 
lication, in tbis or any foreign country, as 
aforesaid, or that tbe description is defective 
and insufficient; he shall notify the applicant 
thereof, giving bim briefly such information 
and references as may be useful in judging 
of the propriety of renewing his application, 
or of altering his specification to embrace 
only that part of tbe invention or discovery 
which is new." The loth section provides, 
that it shall be a defence to an action at 
law on a patent, "that the patentee was 
not the original and first inventor or dis- 
coverer of the thing patented, or of a sub- 
stantial and material part thereof claimed 
as new, or that it had been described in 
some public woriz anterior to the supposed 
discovery thereof by the patentee * « * or 
that he had surreptitiously or unjustly ob- 
tained the patent for that which was in fact 
invented and discovered by another, who 
was using reasonable diligence in adapting 
and perfecting the same; « * * provided, 
however, that, whenever it shall satisfactori- 
ly appear that the patentee, at the time of 
making his application for the patent, be- 
lieved himself to be the first inventor or dis- 
coverer of the thing patented, the same 
shall not be held to be void on account of 
the invention or discovery, or any part 
thereof, having been before linown or used 
In any foreign country, it not appearing that 
the same, or any substantial part thereof, 
had before been patented or described in 
any printed publication." These provisions' 
of the 6th, 7th and 15th sections of the act 
of 1836 have been, in substance, re-enacted 
in the act of July 8, 1870 (16 Stat. 198). 

Under these provisions of law, if the pub- 
lication in the English worls: preceded the 
discovery by Heaton, the defence to the suit 
is made out. Under the law, the publica- 
tion in the English worlc is put on the same 
footing with a patent talven out at the time 
of the publication. The sole question, there- 
fore, is, whether Heaton made his invention 
before the date of the English publication. 
The occurring of the idea to him, in England, 
in 1856, and his letter to the British ad- 
miralty, certainly, cannot be regarded as a 
making of the invention. Nor can his pistol 
practice in 1858 be so regarded. The first 
attempt he made to embody his ideas in a 
practical form, by constructing a model, was 
in the latter part of 1861, the model having 
been finished early in 1862. This was all 
of it, according to the evidence, after the 
publication had been made in England, 
from which the Onondaga was armored as 
she was. If the English publication were 
an American patent, could it be said, in de- 
fence to an action on it, that it was un- 
justly obtained, for that which had in fact 
before been invented by Heaton, who was 



using reasonable diligence in adapting and 
perfecting it? Heaton may have used rea- 
sonable diligence in developing his ideas to- 
wards making an invention. But that is 
not the point. To give him a precedence 
over the English publication, he must have 
first made the invention, and then have been 
using reasonable diligence in adapting and 
perfecting the invention so made. When 
did he make the invention? Not until he 
made the model, which, according to the 
evidence, he did not begin to make until 
after the English publication had been made. 
The articles at which he fired with a pistol 
cannot be regarded as an embodiment of the 
invention, so as to destroy the rights of the 
defendant in respect of a vessel actually 
armored in accordance with what was pub- 
lished in England in 1861. Colt v. Massa- 
chusetts Arms Co. [Case No. 3,030]. Look- 
ing at the English publication as a patent 
issued, which is the proper view in respect 
to this ease, it cannot be defeated by show- 
ing that Heaton previously conceived the 
possibility of accomplishing what the publi- 
cation makes known so satisfactorily that it 
has been followed in armoring the Onon- 
daga. To constitute Heaton a prior inven- 
tor, he must have proceeded so far as to 
have before reduced his idea to practice, 
and embodied it in some distinct form. 
Parkhurst v. Kinsman [Id. 10,757]. In or^er 
to prevent the defendant from having the 
benefit of the English publication, it is nec- 
essary that Heaton should have previously 
discovered the thing, and reduced it to ac- 
tual practice. Cox v. Griggs [Id. 3,302]. 
The pistol practice of Heaton was not a re- 
duction of his ideas to practice, or an em- 
bodiment of them in a distinct form, with- 
in the good sense of these rules, so as to 
constitute an invention on his part, within 
the meaning of the statute. 
The bill must be dismissed, with costs. 

[For another case involving this patent, see 
HeatoD V. Quintard, Case No. 6,311.] 



Case n)3"o. 17,SS5. 

WEBB V. SACHS. 

[4 Sawy. 158; i 15 N. B. R. 168; 9 Chi. Leg. 
News, 156,] 

District Court, D. Oregon. Jan. 8, 1877.2 

Ba'SKROPtov— Proof is Action to Recoveii Piief- 

EUESCE — Tka DEK — ^WhEN* INSOLVENT — CON FES- 
SION OF JODGMEKT — ^PbESU.MPTION — REASONABLE 

Oadse — Fraud— CocKSE of Business. 

1. What an assignee must prove to recover 
under section 35 of the bankrupt act [of 1867 
(14 Stat. 534)], against a party who has received 
a preference. 

2. A trader is insolvent who is unable to pay 
all his debts in money as they become due in 

1 [Keported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 

2 [Affirmed by circuit court; case unreport- 
ed.] 
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the ordinary course of business, without refer- 
ence to the value of his property. 
[Cited in Anshutz v. Hoerr, 1 Fed. 593; Har- 
ris V. Bank, 15 Fed. 788.] 

3. A confession of judgment followed by a 
seizure of the debtor's property upon execution, 
if made by an insolvent with a view to prefer 
the creditor, is an. unlawful preference. 

[Cited in brief in Sartwell v. North (Mass.) 
10 N. E. 825-] 

4. If an insolvent debtor does an act which 
operates as a preference, he is presumed to have 
intended such result, until the contrary appears. 

5. A creditor has reasonable cause to believe 
his debtor insolvent when he has knowledge of 
such facts and circumstances as are calculated 
to put a prudent man upon inquiry. 

[Cited in Metcalf t. Officer, 2 Fed. 643.] 

6. A fraud upon the bankrupt act is not neces- 
sarily what is popularly known as a fraudulent 
act, but one by which its provisions are evaded 
or avoided. 

[Cited in brief in Fairbanks v. Bank, 38 Fed. 
634.] 

7. A disposition of property by an insolvent 
debtor not made in the usual and ordinary course 
of business, is evidence of fraud until the con- 
trary appears. 

[Cited in Ee Seeley, Case No. 12,628.] 

8. If a creditor has reasonable cause to be- 
lieve his debtor insolvent when he takes a pref- 
erence from him, it is immaterial what he 
thinks or knows about the latter's intentions 
in giving such preference. 

[Cited in Re Hauck, Case No. 6,219.] 

Action for money had and received to the 
use of the plaintife [G. A. Welib] under sec- 
tion 35 of the bankrupt act— section 5128 of 
•the Revised Statutes. 

The plaintiff, as assignee of A. W. Sturgis, 
& trader in Jackson county, who was adjudged 
a bankrupt on the petition of certain of his 
creditors on May 5, 1876, brought an action 
against the defendants [I. and S. Sachs], mer- 
chants at Jacksonville, under section 35 of the 
bankrupt act, to recover $2,248.79 alleged to 
have been received by them as a preference 
contrary to said act 

On the trial, it appeared that on March 6, 
1876, and for some years before, Sturgis kept 
a store on Applegate creek, where he sold 
goods to minei-s; and that he also possessed a 
farm, a mining-ditch, and some mining ground 
in the vicinity; that on December 9, 1875, 
Sturgis gave the defendants his promissoiy 
note for the sum of $1,826.93, payable one day 
after date, with interest at one per centum per 
month, in settlement of a debt that was due 
the defendants for several years before that 
time; that on March 6, 1876, said Sturgis con- 
fessed judgments in two actions then pending 
in the circuit court for Jackson county against 
him for the sum of $1,773.67, and also after- 
ward, and upon the same day, confessed judg- 
ment in favor of the defendants for the sum 
■of $2,224.35 upon the note aforesaid; and that 
in a few days after this confession of judg- 
ment, the defendants examined the stock and 
accounts of Sturgis, and on March 14 issued 
execution upon said judg-ment, and seized the 
goods of Sturgis and sold them thereon for a 
few dollars more than their debt and costs. 



The evidence also tended to show that at the 
date of the confession of judgment to the de- 
fendants, Sturgis owed about $6,300; and that 
his property would not fetch at auction a sum 
equal to that amount; that the defendants 
were aware that Sturgis had other creditors, 
and of the value of his assets, and that the con- 
fession was made by him at the suggestion 
and solicitation of the defendants, with a view 
to get security for their debt, and after repeat- 
ed demands for payment of the note. 

John W. Whalley and F. "W. Feehheimer, for 
plaintiff. 

"W. TV. Thayer and Richard Williams, for de- 
fendants. 

DBADY, District Judge (charging jury). To 
enable the plaintiff to recover in this action, 
he must prove to your satisfaction that on 
March 6, 1876, Sturgis was insolvent, and that 
being so insolvent, he procured his property to 
be seized by the defendants, with intent to pre- 
fer them over his other creditors; and that such 
defendants accepted such preference with rea- 
sonable cause to believe that Sturgis was then 
insolvent, and also knew that such seizure was 
made in fraud of the bankrupt act. 

Upon the admitted facts of the case, it ap- 
pearing that Sturgis was a trader, he was in- 
solvent within the meaning of the act, as 
applicable to his case, if he was then unable 
to pay all Ms debts in money as they became 
due in the ordinary course of business, even 
If it appears probable that he might have been 
able to have paid them sill in fuU, if time had 
been given him for that purpose. 

A confession of judgment in this state by an 
insolvent debtor is an act which may result 
in giving a preference to the creditor obtain- 
ing or accepting such preference, because It 
authorizes such creditor to at once seize the 
property of the debtor, and thereby appropri- 
ate it in satisfaction of his debt to the exclu- 
sion of the other creditors; and if such con- 
fession is actually followed by an execution 
and seizm^e of the debtor's property, it is an 
unlawful preference within the meaning of 
the act, if made with a view to prefer such 
creditor. 

If an insolvent debtor, knowing his Insol- 
vency, does an act, as confessing a judgment, 
which operates as a preference to one of his 
creditors, the law presumes that he did such 
act with an intention to give such preference, 
and the jury are to act upon that presumption, 
unless the evidence satisfies you to the con- 
trary. If a debtor, with knowledge of his in- 
solvency, does an act which operates as a pref- 
erence to one of his creditors, he is presumed 
to have so intended, as that is the necessary 
consequence of his act; and the additional 
fact that such debtor was really moved to give 
such preference for any other or particular rea- 
son, such as to save costs, or satisfy the solici- 
tations of an importunate creditor, or preserve 
his good will or keep up his business, does not 
affect such presumption; whatever the debt- 
or's motive may be, if he was aware of his 
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eonditioii, he Is presttmed to iiltend the neces- 
sary and natural consequences of his acts. A 
trader is presumed to know whether he is in- 
solvent or not, and the burden of proof is upon 
those who claim the contrary to show it 

An assignee cannot recover from a preferred 
creditor the proirerty or its value obtained by 
means of such preference, unless such creditor 
accepted such preference with a reasonable 
cause to believe his debtor then insolvent. 
This is the principal question in the ease for 
your determination. Reasonable cause to be- 
lieve, is knowledge of such facts and circum- 
stances in regard to. the matter in question 
as would put a prudent man upon inquiry; in 
this case it is knowledge of such facts and cir- 
cumstances as suggest substantial doubts as to 
the solvency of the debtor, or excite reason- 
able suspicions as to his ability to pay his 
debts in money as they become due in the or- 
dinary course of business. In considering this 
question, you are to consider all the circum- 
stances of the case, and the conduct of the 
parties, and come to a conclusion, as reason- 
able men, accordingly. 

Nor can the assignee recover in this action, 
even if the defendants took this preference 
with reason to believe their debtor insolvent, 
unless it also appears that they knew the con- 
fession of judgment was made in fraud of the 
"banlirupt act. An act done in fraud of the 
bankrupt act Is not necessarily what is known 
or considered as a fraudulent act, but only 
something contrary to such act, and the effect 
of which is to evade or avoid its provisions. 
Therefore a payment by an insolvent of one of 
his creditors in full, so far as such payment 
prevents an equal distribution of such in- 
solvent's property among his creditors, is nec- 
essarily an evasion and avoidance of the act, 
and therefore a fraud upon it. If Sturgis, be- 
ing insolvent, made this confession of judg- 
ment with a view to give the defendants a 
preference, the confession was necessarily a 
fraud upon the bankrupt act; and if the de- 
fendants accepted such preference with reason- 
able cause to believe Sturgis insolvent, the 
law presumes that they also accepted it with 
knowledge that it was made in fraud of the 
act, because such was the necessary legal ef- 
fect or consequence of such preference. Every 
man is presumed to know the law— and there- 
fore a creditor is presumed to know that a pref- 
erence which he receives from his insolvent 
debtor contrary to the provisions of the bank- 
rupt act, is made in fraud of it— that is, con- 
trary to or in evasion of it. 

It is claimed that- this confession of judg- 
ment was a transaction not in the usual and 
ordinary course of Sturgis' business, and there- 
fore that fact is evidence of fraud in the mat- 
ter. The contrary of this has not been claim- 
ed by counsel for defendants. A confession 
of judgment which enables a creditor to seize 
the debtor's stock in trade and close out his 
business, seems incompatible with "the idea 
that It was something done in the usual and 
ordinary course of such business. If, there- 



fore, it shall appear to you that this act* was 
not in the usual and ordinary course of the 
debtor's busmess, but without It, then the law 
declares that such fact is prima facie evidence 
of fraud— and of such fraud or illegality as 
vitiates this transaction and entitles the plain- 
tiff to recover, unless the evidence satisfies 
you to the contrary. 

It is claimed by counsel for defendants that 
before the plaintiff can recover, It must not 
only appear that Sturgis made this confession 
with a view to give them a preference, but 
that the defendants were aware of such inten- 
tion or purpose on the part of Stm-gis. But 
it is immaterial what the defendants thought 
or knew about Sturgis' intentions. If they had 
reasonable cause to believe that Sturgis was 
Insolvent, and knew that this confession was 
made in fraud of the act, they knew enough 
to know that the act was contrary to law, and 
that they ought not to have accepted such pref- 
erence. Nevertheless, that this confession was 
made by Sturgis with intent to give the de- 
fendants a preference Is a part of the plain- 
tiff's case, and must be made out by hhn be- 
fore he can recover. But, as I have said, If 
Stm'gis was unable to pay all his creditors 
in fuU as their debts became due, at the date 
of this confession, then, taken In conjunction 
with the subsequent seizure of his property 
under it, it necessarily operated as a prefer- 
ence, and therefore the law presumes that he 
intended it to have such an effect 

The jury found a verdict for the plaintiff for 
the sum claimed. 

[Affirmed on error in the circuit court. Case 
unreported.] 



WEBB (TAKE v.). See Case No. 13,757. 

WEBB (UNITED STATES v.). See Case 
No. 16,655. 



WEBB (WASHINGTON v.). 
17,237. 



See Case No. 



Case Ko. 17,3S6. 

WEBBER V. HUMPHREYS. , 

[5 Dill. 223; 8 Reporter, 66; 8 Cent. Law J. 

417: 20 Alb. Law J. 78; 26 

rittsb. Leg. J. 204.] i 

Circuit Court, E. D. Missouri. April, 1879. 

Bemovai. of Causes— What is a Suit at Law or 
IN" Equity? 

A motion, under the Missouri statute as to 
corporations, for execution against a stoclihoW- 
er cannot be removed to the federal court. It 
is not a "suit at law or in equity," within the 
meaning of these words as used in the statutes 
giving the right of removal of causes from state 
to federal courts. 

[Cited in Fetters v. Georgia Railroad & 
Banking Co., Case No. 11,048; Buford v. 
Strother, 10 Fed. 408; Pratt v. Albright, 9 
Fed. 637; Filer v. Levy, 17 Fed. 613; Wol- 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 8 
Reporter, 66, 20 Alb. Law J. 78, and 26 Pittsb. 
Leg. J. 204, contain only partial reports.] 
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cott T. Aspen Mining & Smelting Co., 34 
Fed. 823; Lackawanna Coal & Iron Co. v. 
Bates, 56 Fed. 738.] 
[Cited in brief in Wilson v. St. Louis & S. F. 
Ey. Co., 108 Mo. 588, 18 S. W. 288, 2^1.] 

At law. 

Mr. Wieting, for the motion. 
Mr. Shepley, contra. 

Before DILLON, Circuit Judge, and 
TREAT, District Judge. 

DILLON, Circuit Judge (orally). This is a 
motion by "Wehber to remand the case to the 
state court. Strictly, it should have been in 
the form of a motion to dismiss. It appears 
upon the record filed in this case that Web- 
ber some time since recovered a judgment 
against this corporation, known as the Il- 
linois and St Louis Bridge Company, for a 
considerable sum of money. It also appeaxs 
that an execution has been issued on that 
judgment and returned nulla bona. That 
judgment was recovered in the circuit court 
o£ the state for the city of St. Louis, and 
the execution on the judgment issued out of 
that court. When the execution was return- 
ed, the plaintiff in the judgment made a mo- 
tion for execution against, among others, 
Solon Humphreys, alleging that he was the 
holder of a large niunber of shares of the 
stock of this corporation, and that those 
shares had not been fully paid. That motion 
was based upon this clause of the statute of 
the state of Missouri (1 Wag. St p. 291, § 
13), occurring in the chapter on corporations: 
"If any execution be once issued against the 
property and effects of a corporation, and 
there cannot be found whereon to levy such 
execution, then such execution may be is- 
sued against any of the stockholders to an 
extent equal in amount to the amount of 
stock by him or her owned, together with any 
amount unpaid thereon." The double liabil- 
ity having been repealed in 1870, the present 
attempt is to compel Mr. Humphreys to pay 
the amount alleged to be due on his stock 
as a debtor of this corporation. Substantial- 
ly, when we arrive at the essence of this pro- 
ceeding, the idea is this, that Mr. Hum- 
phreys, as the holder of unpaid stock, Is a debt- 
or to the 'corporation, and creditors of the 
corporation have a right to subject that debt 
to the payment of their claims. This provi- 
sion, that execution may issue against the 
stockholder of an insolvent corporation on 
the return of nulla bona, is accompanied by 
this proviso, viz.: "Provided, always, that no 
execution shall issue against any stockholder 
except upon an order of the court in which 
the action, suit, or other proceeding shall 
have been brought or instituted, made upon 
motion in open court, after sufficient notice 
In writing to the persons sought to be char- 
ged; and, upon such motion, such court may 
order execution to issue accordingly." When 
proceedings of the character above named 
have been had, an execution issues against 



the stockholder to enforce his liability to 
pay. Such a motion was made in the circuit 
court of the state in which this judgment was 
rendered, and notice was given to Mr. Hum- 
phreys that an application would be made 
for an execution against him under this stat- 
ute. He filed an application to remove the 
case as made by this motion to this court, 
alleging everything that was necessary to en- 
title him to a removal, so far as citizenship 
and value are concerned. 

The question is whether a motion of this 
kind may be removed. Of course, that ques- 
tion depends on a true consti-uction of the 
acts of congress in that regard. From the 
earliest legislation on this subject down to 
the present time, the nature of the cases 
that may be removed has been described 
substantially in the same language. In the 
12th section of the original judiciary act [1 
Stat. 73], in the act of 1866 [14 Stat 306], 
in the act of 1867 [Id. 558], known as the 
"Local Prejudice Act" and in the broad and 
comprehensive act of 1875 [18 Stat 470], also 
in the Revised Statutes, where the earliest 
enactments are embodied, the language as to 
value is: "Any suit wherein the amount in 
dispute exceeds the sura or value of $500;" 
and in the act of 1875 (section 2), descriptive 
of the cases which may be removed, it is 
stated that "any suit of a civil nature, at 
law or in equity, in which the amount in dis- 
pute exceeds the sum of $500," may, under 
certain prescribed conditions, be removed. 

The suit must be one of a civil nature, at 
law or in equity. This is a proceeding 
against Mr. Humphreys to compel him, un- 
der this statute of Missouri, to pay for his 
stock. If it is a civil "suit at law or in eq- 
uity" within the meaning of the act of 1875, 
he is entitled to have it removed; if not, he 
is not thus entitled. 

In the case of West v. Aurora, 6 Wall. [73 
U. S.] 139, Chief .Justice Chase said: "A 
suit removable from a state court must be a 
suit regularly commenced by a citizen of the 
state in which the suit is brought, by pro- 
cess served upon the defendant who is a 
citizen of another state, and who, if he does 
not elect to remove, is bound to submit to 
the jurisdiction of the state court" This un- 
doubtedly expresses the general rule. There 
are several other cases reported which have 
some bearing on the present case, and the 
substance of them in this regard is substan- 
tially this: that it is the main suit or con- 
troversy between the parties that is remova- 
ble, and not a mere sequence or dependency 
of a suit. On the circuit there is reported a 
decision (Chapman v. Barger [Case No. 2,- 
603]), arising under the statutes of Iowa, as 
to the rights of an "occupying claimant." It 
had tlie approval of all the judges of that cir- 
cuit court, including Mr. Justice Miller. 
That case, in substance, was this: The Iowa 
statute provides that where, in an action of 
ejectment, the plaintiff recovers a judgment 
for the property against the defendant hold- 
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Ing the properly in good faith anfl under 
color of title, and the unsuccessful defend- 
ant has made improvements, no execution 
shall issue to put him in possession if the 
defendant, in a given time, files a petition 
in the ease, asking to be allowed the value 
of his improvements. Such a judgment was 
rendered in a state court against a party, 
and in due time he filed a petition— the un- 
successful defendant in the ejectment suit— 
for an allowance for his improhvements, and 
the plaintiff in the ejectment suit thereupon 
applied to remove the case to the federal 
court, and the question was whether the con- 
test between him and the defendaut in re- 
spect to the value of the improvements was 
cognizable on that removal by the federal 
court. We held that the petition of the oc- 
cupying claimant could not be removed. In 
that ease the court says: "We hold that the 
petition of the occupying claimant cannot be 
removed, as, under the Iowa statute and de- 
cisions of the supreme court of the state, it 
is essentially part of and ancillary to the 
main suit The main suit is at an end, and 
a judgment has been rendered therein in the 
state court. That judgment must remain in 
the state court; it cannot be brought here. 
The petition of the occupying claimant- 
whose rights are wholly statutory— is a de- 
pendency of the main suit, and cannot be 
separately removed. Under the legislation of 
Iowa in respect of occupying claimants, as 
construed by the state supreme court, and 
In view of the relief to which each party is 
entitled, it is apparent that the rights of the 
parties must be adjudicated in one and the 
same court." An apparent exception to this 
prmciple is presented in the case of Patter- 
son v. Boom Co. [Id. 10,829]. It was decided 
in that case that a suit in the state court 
between a land-owner and an Incorporated 
company exercising the right of eminent do- 
main, where the question to be tried was the 
value of the land, was a suit of such a nature 
as could be removed to the federal court, al- 
though the proceeding in its inception was 
an appraisement by commissioners appoint- 
ed under the charter of the company. The 
legislation in Minnesota, under which that 
case arose, is peculiar. It provides that when 
a condemnation is had, if the owner is dis- 
satisfied, he may take an appeal from the 
sheriff's jury, or whatever the local inquisi- 
tion is, to the court of the state; and pro- 
vides, further, how it shall be conducted— 
that one party shall be the plaintiff and the 
other the defendant, and that the only ques- 
tion to be tried shall be the amount of dam- 
ages. It was decided, under those circum- 
stances, that the case was removable; and 
within the past few weeks the supreme court 
of the United States has affirmed that deci- 
sion. The supreme court of New Hampshire 
(55 N. H. 351) has decided a point somewhat 
analogous— to the effect that a garnishee 
or trustee holding credits, etc., joined as de- 
fendant for that purpose, is not within the 



removal acts, and cannot transfer the case 
as to himself, but only as between the prin- 
cipal parties in the suit. 

The statute of Missouri on the subject of 
corporations, in furnishing a remedy for cred- 
itors, makes a provision, in the 13th section, 
that, if the corporation becomes insolvent, 
and a judgment is recovered against it in 
the courts of the state, and an execution is 
returned nulla bona, any creditor of that cor- 
poration may have execution against any 
stockholder in the corporation, to collect 
from that stockholder the balance which he 
may owe on his stock. That is one of the 
remedies which the statute of Missouri pro- 
vides in respect to the liabilities of the stock- 
holders and the rights of creditors of corpo- 
rations. 

In this ease the creditor obtained his judg- 
ment against the corporation in the state 
court, and that court issued an execution 
thereon. This is simply a proceeding to en- 
force these provisions of the statutes of Mis- 
souri in regard to the liabilities of stockhold- 
ers. This is not an independent suit; it is a 
mere sequence, dependency, or supplemental 
proceeding, based on the state statute, as a 
means of enforcing the judgment of the state 
court It is our opinion, therefore, that this 
proceeding cannot be removed into this court 
As well might it be attempted to remove pro- 
ceedings under an execution upon a judg- 
ment in the state court The state court re- 
fused to enter an order for removal, and the 
stockholder filed a transcript of the case so 
far as to bring before us this question. 

The proper entry to make is sunply an or- 
der to dismiss the case. 

Case dismissed. 
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WEBER V. UNITED STATES. 
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Case M"o. 17,328. 

WEBEE. V. UNITED STATES. 

[Hoff. Dec. 10.] 

District Court, N. D. California. Jan. 3, 1861. 

Mexican Lakd Grants— Locatiox — Objeotio.vs 
TO Survey. 

[Where a decree locating a grant rests on the 
idea of conforming as near as may be, and in 
a general way, to the supposed intention of the 
grantor, the court is not precluded from there- 
after modifying in a slight degree the directions 
of the lines so as to obtain a location by which 
existing rights acquired in good faith may be 
protected.] 

[Claim of Charles M. Weber, to the raiich of 
Campo de los Francesea, including the site of 
the city of Stockton.] 
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HOFFMAN, District Judge. This case hav- 
ing been finally confirmed [Case No. 16,657], 
and a surrey and location made by the sur- 
veyor general, it "was brought before the court 
on exceptions to the location. After a fuU 
hearing of various counsel, the court delivered 
its opinion, setting forth at length its reasons 
for the judgment therein pronounced. [Id. 
17,329.] A ne^v survey has accordingly been 
made, and it now comes up for final approval. 

The only question open for discussion is 
whether this last survey and location are in 
accordance with the opinion of the court. As, 
however, the correctness of the location, as di- 
rected by the coinrt to be made, was accidental- 
ly touched, I may say that I have seen no rea- 
son to suppose that the conclusion arrived at 
and the survey ordered to be made were not 
correct, and as liltely to cariy into effect the 
presumed intention of the grantor as any that 
could be adopted. It has seemed to me that 
the surveyor has substantially conformed to 
the decree of the court. 

It appears, however, that the claimant has 
long occupied a tract of land differing in a 
slight degree from the boundaries which a 
rigid adherence to the opinion of the court 
would require to be established. On both the 
northern and southern sides, the limits of the 
land so occupied by him would include tracts 
not embraced in a strict smrrey under the de- 
cree, while they fail to include tracts of corre- 
sponding size, which, under the decree, would 
be embraced within the boundaries. The 
tracts included within the claimant's own loca- 
tion have, in great part, been sold to sub- 
grantees, who have, in some instances, made 
valuable improvements upon it; while the 
tracts not included or claimed by him have, in 
like manner, been disposed of by the United 
States under the pre-emption laws. It is sug- 
gested that under these circumstances a slight 
deflection of the lines which, reasoning on 
general principles, the court established, should 
be allowed; and that the grantees of the claim- 
ant on the one side, and of the United States 
on the other, should be prote.cted by the sin:- 
vey finally approved. 

If the diseno included a larger quantity of 
land than that indicated in the grant, so as to 
leave the claimant a right of election as to 
the precise location of the granted land, it is 
clear that he would be held to have exercised 
that election by mailing sales and receiving 
purchase money from subgrantees. He would, 
therefore, be estopped to give the grant a dif- 
ferent location, so as to leave out the land of 
his own grantees, and to take in the settle- 
ments of the pre-emptors, who, tiusting to his 
assurances as to his own boundaries, had in 
good faith settled on what they supposed, and 
he asserted, to be public land. If, then, this 
rule would be enforced against him in invitum, 
it would seem but reasonable to apply the 
same principle at his suggestion. The diffi- 
culty is that the diseSo does not embrace any 
more than the granted land, for all the lines 
ai-e evidently drawn for quantity, and so as to 



include, as was supposed, eleven leagues. But 
the precise location of these lines is not so dis- 
tinctly shown; on the eontraiy, the court has 
felt called upon to depart from their apparent 
location with reference to natural objects, in 
order to satisfy the other and more unmistali- 
able calls of the disefto; the latter being con- 
sidered clearly to show that the tract intended 
to be granted was bounded on the western side 
by the margin of the San Joaquin river, and 
that that line was to be of such a length as to 
include, with three other sides of equal length, 
a tract eleven leagues in extent. It further 
appeared to the court that the eastern or back 
line was intended to be parallel with the west- 
ern line, which confonned to the general 
course of the river, and to be of equal length 
with it; and that the side lines were to be 
drawn so as to connect the extremities of these 
two lines respectively, notwithstanding tliat 
the angles formed at their junction might dif- 
fer in some degree from those apparently in- 
dicated on the rude diseno submitted. This 
determination, resting, as it did, on the idea 
of conforming as near as might be, and in a 
general way, to what was supposed to be the 
intention, evidently quite imdisputed, of the 
grantor, should not preclude the court from 
modifying in a slight degree the direction of 
those lines so as to obtain a location by which 
existing rights, bona fide acquired, may be 
protected. In almost all eases of survey loca- 
tion the decision of the court is, necessarily, 
rather the arbitrium boni viri than the enun- 
ciation of any absolute and positive judgment, 
founded upon the clearly defined and umnis- 
takably expressed intention of the grantor. 

The court is, in fact, compelled to exercise, in 
some degree, the discretion which the judge 
who gave juridical possession exercised under 
the Mexican laws, and which the system of 
granting, founded on rude diseSos and very 
loosely defined boundaries, necessarily con- 
fided to him. It has appeared to me, there- 
fore, that I ought to sanction the slight de- 
parture made in this case by the surveyor gen- 
eral from the theoiy of location established 
by the court, when, by so doing, I conform to 
what, it cannot be doubted, the juridical officer 
would have done without hesitation, and what 
is demanded ex aequo et bono for the protec- 
tion of the rights of those who hold under the 
claimants, as weU as under the United States. 

For these reasons I am of opinion that the 
survey returned to this court by the surveyor 
general, and approved by him on the 23d day 
of January, 1860, should be confirmed and ap- 
proved. 



Case IQ"©. 17,3S9. 

WEBER V. UNITED STATES. 

[Hofe. Op. 66; Hoff. Dec. 8.] 

District Court, N. D". California. Dec. 2, 1859. 

Mexican Lasd G-rant5— Location of Survkt — 

GrRAST OF QUAMTITr. 

[1. Where a grant is of a certain quantity of 
land to he taken in the form of a square, and at 
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the place delineated on the diseSo, but no 
tjotmdaries are named, the condition as to quan- 
tity and shape must control, as against any 
natural objects represented on the map.] 

[2. In locating a grant the court cannot be 
controlled in establishing the lines by the fact 
that the survey, which it regards as conformable 
to the granl^ will include part of lands falling 
within the limits of a subsequent grant which 
has not yet been confirmed.] 

Survey of the Stoclcton claim, 

HOFFMAN, District Judge. This case 
comes up on objections to the survey filed 
by the claimant. The facts are as follows: 
On the 14th July, 1843, WiUiam Gulnac, 
from -whom the claimant derives his title, 
petitioned Gov. Micheltorrena for the "land 
shown on the map" (which he transmitted 
with his petition) "consisting of eleven 
square leagues." No name is given to the 
tract, or boundaries mentioned in this peti- 
tion; and it merely asks for a tract, eleven 
leagues in extent, at the place delineated on 
the map. In the informe given by the pre- 
fect of the First district, pursuant to the 
order of the governor, the land is called 
"Oampo Frances"; and in the report made 
by Jimeno that officer objects to the ex- 
tent of the land as being "very great, unless 
it is requested for the formation of a col- 
ony"; in which case he suggests that the 
names of the persons who formed it should 
be expressed. The governor, however, ap- 
pears to have granted the land without in- 
serting in the grant the names of the "fam- 
ilies for whose benefit it was solicited, and 
in the decree of concession it is stated that 
eleven square leagues of land are granted 
to Don Guillermo Guinae, between the river 
San Joaquin on the east, and the laguna, 
called that of MeCloud." In the title paper 
delivered to the party the land is described 
as that "known by the name of 'Oampo 
Frances,' of the extent of eleven square 
leagues, between the river San Joaquin on 
the east, and the laguna called McCloud's." 
The fourth condition describes the land "as 
eleven square leagues in extent, as explain- 
ed by the respective map." 

It will be observed that in this case the 
map is not merely referred to in the grant 
as indicating and explaining the land grant- 
ed, but it afpears to have afforded to the 
governor the only means of ascertaining 
what land was solicited. The petition spe- 
cifies no boundaries, nor does it even give 
the name of the land; it merely asks for 
the "land shown on the map, consisting of 
11 sitios." On referring to this map, we 
find a figure delineated, each of the sides of 
which is marked as "lindero," or boundary, 
and as of the length of three leagues and 
a half. Two sloughs are also represented 
on the map, the one marked "Laguna de 
McCloud," and another, though not marked, 
is evidently intended to represent the estero 
of Oampo Frances, from which the tract 
derived its name. Across the southern boun- 
29FED.dAS.— 34 



dary line, the name "Oampo Frances" is 
written. The site of this place, which ap- 
pears to have been an old camp of French 
trappers, is not disputed. It appears not 
only from the distance between these 
sloughs, as represented on the map, com- 
pared with the entire length of the western 
boundary line, which is marked of the extent 
of 31^ leagues, but also from' the scale at- 
tached to the map, that the draughtsman 
supposed that the Oampo Frances slough 
was about two leagues from the Laguna de 
MeOloud. He has, accordingly, placed the 
eastern and western corners at a distance 
of about three-fourths of a league from those 
esteros respectively, so as to give to the 
western boundary the length of 3^^ leagues, 
as is inscribed upon it. It appears, how- 
ever, that the real distance between the 
sloughs is much less than two leagues, and 
the land cannot now be surveyed in a figure 
with equal sides and including an area of 11 
leagues, without extending the western line, 
either to the north of the Laguna de Me- 
Oloud, or to the south of the Oampo Frances, 
to a greater distance than according to the 
diseno that boundary extends. 

Under these circumstances two questions 
are presented: 

1. Shall the western boundary be restrict- 
ed to the limits represented on the diseno, 
i. e. shall it stop at points to the north and 
south of those esteros, at the distance from 
them indicated by their position on the dis- 
eSo, notwithstanding that by so doing that 
line would not be more than 2^ leagues 
long; or shall the "call for length" deter- 
mine the extent of that boundaiy, and the 
line be produced until it is of sufficient 
length to contain within the three other 
boundaries of equal length, an aj'ea of eleven 
leagues? 

2, If this line is produced as suggested, 
shall it be produced southwardly beyond the 
Oampo Frances slough, or northwardly be- 
yond the Laguna de McOloud, or equally 
beyond both, until the requisite length be 
obtained? 

The last was the only question discussed 
at the hearing, but the first is necessarily 
presented, and requires consideration. It is 
evident that if we fix the length of the 
western boundary line by the points at 
which by the diseiio it appears to terminate, 
—that is at points distant three-quarters of 
a league to the noi'th and south of the two 
sloughs respectively,— we must disregard the 
other call of the diseno, which gives to that 
line the length of three and one half leagues^ 
The claimant could not then obtain a tract 
eleven leagues in extent, unless we lengthen 
to a corresponding extent his northern and 
southern lines, so that he may obtain in 
depth what he loses in length along the 
river. But to give this power to the survey 
would be to disregard one of the most ob- 
vious indications of the diseno, viz. that the 
tract was to be bounded by four parallel. 
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lines of equal length, and the extent along 
the river was to he equal to the depth run- 
ning back from the river. If, however, we 
follow that call of the diseno, and make the 
boundaries of equal length, then, with the 
western line limited as has been mentioned, 
the whole tract will be of considerably less 
extent than eleven leagues — the quantity- 
granted. But that the claimant is entitled 
to that quantity of land is clear; for not 
only has it been confirmed to him by the 
final decree [Case No. 16,657] under which 
the survey has been made, but it appears 
from the documents in the case that he 
petitioned for that quantity without men- 
tioning any boundaries; that objections 
were made because of the quantity, and that 
the 'governor determined to grant, and the 
assembly to approve, a concession of that 
quantity; the natural objects mentioned in 
the grant serving merely to indicate the 
place where" the eleven leagues granted were 
to be taken, and not being intended as 
boundaries of the tract. To determine the 
length of the western boundary by the posi- 
tion of its two ends, with reference to the 
natural objects indicated on the diseSo, but 
without reference to its length as mentioned 
on the same drawing, is to assume that the 
governor intended to grant a specific tract 
by boundaries, of which the area was mere- 
ly estimated, and not a tract of certain di- 
mensions, of which the supposed boundaries 
were indicated. But the usage and general 
practice with regard to grants in this coun- 
try, and the proceedings and documents re- 
lating to this grant, clearly showing that 
the governor, who had probably no knowl- 
edge of the tract, except from the diseno, 
could not have intended to limit the length 
of the line along the river w^ith reference to 
the natural objects delineated on the diseno, 
but to make it of a certain extent, viz. three 
and a half leagues, so as to include, with 
three other boundaries of equal length, the 
area of land, viz. eleven leagues, which he 
undoubtedly intended to grant. 

It is true, as a general principle, that in 
construing a grant, distance should yield to 
natural monuments; and this for the ob- 
vious reason that it is more likely that pai*- 
ties should mistake the length of a line than 
the visible object at which it begins or ter- 
minates. But in this case the beginning' 
and the termination of the line are obvious- 
ly imaginary points, taken at such distances 
to the north and south of the two sloughs as 
it was supposed would make the length of 
the line such as was intended, and is in- 
scribed upon it; and the language of the 
grant itself, as well as the petition and pre- 
liminary proceedings, show that the grant 
was of a certain quantity of land, to be 
of the shape and at the place delineated on 
the diseno. For these reasons I think it 
clear that the land should be surveyed in a 
figure of four equal sides, of such length 
as to embrace within them the quantity of 



land granted to Gulnae and confirmed to the 
claimant. The western boundary must, 
therefore, be produced either to the north or 
south, or in both directions, until the requi- 
site length be obtained; and this brings us 
to the second question presented for dis- 
cussion. 

It is concluded on the part of the United 
States that the line should be extended to- 
wards the south, and that the position of 
the northern termination, as indicated by 
the disefio, should be preserved. The rea- 
sons for this location chiefly relied on, are: 
1st. That the grant mentions the land as 
"between the Laguna de McOloud and the 
San Joaquin"; that, therefore, that caU is 
of higher dignity than any other; and the 
northern boundary should be fixed as near 
the laguna as the disefio wiU permit, and 
in strict conformity to it. 2d. That by ex- 
tending the line northward the river Cala- 
veras will be reached, which is not delin- 
eated on the diseno, and was not intended 
to be included. 3d. That another grant to 
the northward embraces in its diseno lands 
to the southward of the Calaveras, which, 
if it should be finally confirmed, would be 
interfered with by this grant, if located as 
desired by the claimants. There is certainly 
much force in these objections, and the point 
is not free from difficulty. It is to be ob- 
served, however, in answer to the 1st, that, 
though the grant and decree of concession 
do describe the land as between the river 
San Joaquin and the Laguna de MeOloud, 
yet it is clear that that description was not 
used to indicate the boundaries of the land. 
The diseno which accompanied the petitions 
showed unmistakably to the governor that 
the land solicited was not bounded by the 
Laguna de MeCloud, but by a line drawn 
a considerable distance beyond it, and ob- 
viously as far beyond it as, according to 
the draughtsman's idea of the topography, 
would be necessary to make a line drawn 
at an equal distance beyond the Gampo 
Frances slough, S^a leagues distant from it. 

If the only description of the land were 
that contained in the grant, it would un- 
doubtedly be necessary to take the I^aguna 
de McOloud for a boundary, but, inasmuch 
as the land asked for and granted is shown 
by the diseno, on which the northern boun- 
dary is laid down as beyond the laguna, 
there does not seem to be any reason for 
treating the mention of that laguna in the 
grant as constituting a call of higher dig- 
nity than any other call indicated on the 
diseno. It appears, moreover, that the 
"Campo Frances" is represented on the dis- 
eno as on or near the southern boundary. 
The site of this camp is a natural object, 
susceptible of certain identification. From 
it the rancho derived its name. It might 
therefore be argued with much force that 
this call should govern, and, inasmuch as 

the northern line is fixed at an arbitrary dis- 
I tance above the laguna, while the position 
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of the southern boundary is indicated by 
the site of the Oampo Frances, that there- 
fore the line should be extended for quantity 
to the north, and not to the south, and the 
indication of the diseno as to the location 
of the southern line should be respected. 
But it appears to me that there can be but 
two modes of locating this grant The one 
is, as before stated, to determine the length 
of the western boundary, by reference to 
the natural objects on the diseiio, disregard- 
ing the call for length. The other is, to 
treat the grant as a grant of a certain quan- 
tity of land, and to make the call for length 
on the western line, and the delineation of 
the tract as an equilateral figure control the 
calls for natural objects. For the reasons 
heretofore assigned I adopt the latter alter- 
native, and, if this Tiew be correct, I can 
see no sufficient reason for making up the 
required length in one direction more than 
in the other. 

The second reason assigned for locating 
the land as desired by the United States has 
already been incidentally disposed of. It is 
true the Calaveras location "is not on the 
diseno. It is apparent that, owing to the 
error in regard to the distance between the 
sloughs, it was not supposed it would be 
reached. But neither is any natural object 
to the south of the Campo Frances slough 
represented, and for the same reason. And 
yet, if such had existed, it would not, on 
the hypothesis on which the diseiio is drawn, 
have been included. The jfaet that either 
or both of these objects are not included, 
merely proves what has been so often stated: 
that the draughtsman supposed that the re- 
quisite quantity would be obtained by es- 
tablishing the northern and southern boun- 
daries at about three-fourths of a league to 
the north and south of the two esteros re- 
spectively, and, therefore, delineated his 
boundaries accordingly. The suggestion of 
the district attorney, therefore, may tend to 
show that the line should be limited by 
the natural objects; but it does not tend to 
support his own theory of location, which, 
admits that the extent of the line should be 
produced in a southerly though not in a 
northerly direction. 

"With respect to the suggestion that there 
is another, but more recent, grant to the 
northward, which, if it be finally confirmed, 
will be interfered with, it is to be observed 
that, if the construction already given to 
the grant in this case be correct, the rights 
of the claimants must be deemed to have 
been fixed by it, and could not be affected 
by subsequent grants of any portion of the 
tract The subsequent grantee, falling into 
the same error with regard to the distance 
between the sloughs as that committed by 
the draughtsman of the diseno in this case, 
may have supposed that the land, three- 
fourths of a league north of McOloud's lake, 
was vacant, and therefore included it in his 
disefio. But if we are right in supposing 



that the governor intended to grant with ref- 
erence to quantity, and not to natural ob- 
jects, the land had already been granted to 
Gulnae, and the subsequent grantee was 
mistaken in supposing it vacant. It more- 
over appears that the grantee has sold or 
quit-claimed large portions of the land on 
the northern side of the Laguna de Mc- 
Cloud, while to the south of the Campo 
Frances slough a considerable portion of the 
land over which the United States now pro- 
poses to extend the survey has been sold to 
pre-emptioners. 

On the whole, it has appeared to me, 
though the case is not free from difficulty, 
that the tract should be located in an equi- 
lateral figure, the sides of which are to be of 
such length that the whole area included 
within them shall be eleven square leagues 
of land; the western boundary of the tract 
to be made of the requisite length by ex- 
tending it to an equal distance to the north 
of the Laguna de McOloud, and to the south 
of. the Campo Frances slough, until the re- 
quisite length be obtained. 

[In accordance with this opinion, a new survey 
was made, which was confirmed. Case No. 17.- 
328.] 
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Case M"o. 17,330. 

In re WEBBE. FURNITURE CO. 

[13 N. B. R. 529.] i 

District Court, E. D. Michigan. 1876. 

Bankrcptcy of Corporations — Composition 
Proceedings. 

1. Corporations as well as natural persons 
have the right to avail themselves of the pro- 
visions of the banlirupt law [of 1867 (14 Stat 
517)] pertaining to composition. 

2. In deciding a motion to confirm a resolu- 
tion of compromise, the court will take into ac- 
count the relations of the creditors favoring 
the compromise to the debtor, and the relative 
number of creditors whose individual opinions 
are expressed in person by the resolution as 
compared with those who dissent. 

[Cited m Re Keller, Case No. 7,654.] 

[Cited in brief in Scott v. Olmstead, 52 Vt 
212.] 

3. A resolution of compromise which is pal- 
pably opposed to the best interests of all con- 
cerned will not be confirmed. 

On May 17th, 1875, thirteen creditors of the 
company filed their petition, setting forth cer- 
tain acts of bankruptcy, and praying that the 
company might be adjudged a bankrupt. An 
order to show cause was issued, returnable on 
the 17th of May, when a denial of bankruptcy 
and a demand for a trial by jury were inter- 
posed. No further proceedings were had on 
this petition; but on the 2oth of June, the 
company petitioned that an order might be 
made for a meeting of the creditors to consid- 

1 [Reprinted by permission,] 
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er a proposal for a composition, under section 
43, as amended by section 17 of the act of 
June 22, 1874 [18 Stat. 178]. In compliance 
witli this petition, a meeting of the creditors 
Tvas ordered, at -which it was resolved by a 
very large majority of the creditors, far ex- 
ceeding in number and amount the require- 
ments of the act, that it -was for the best in- 
terests of all concerned to accept twenty cents 
on the dollar in full satisfaction and discharge 
of the debts of the company, provided that 
Bernard Stroh should, by joining in the com- 
position, insure and promise the payment of 
the sum in cash within fifteen days after the 
resolution should be recorded. George Moebs, 
to whom the company, prior to the proceed- 
ings in bankruptcy, had made an assignment 
of its entire property for the benefit of the 
creditors, also joined in this composition, and 
released all his right, title, and interest in the 
assets of the company, which were to be trans- 
ferred to Stroh on payment of such twenty per 
cent. Henry Weber, manager of the com- 
pany, and personally bound as indorser upon a 
large amount of its paper, expressly covenant- 
ed that the compromise should not release or 
affect his liability as such Indorser. 

On the 23d of July, eleven days after the 
meeting was held, the Detroit Chair Company, 
a creditor of the Weber Company, filed with 
the register the following objections to the 
composition: First. That the Weber Fmrni- 
ture Company is a business corporation, and 
under the banlirupt act cannot be discharged 
of its debts, and is not entitled to the privi- 
leges of the proceedings contemplated by sec- 
tion 43. Second. That said com. ny, prior to 
the filing of the petition for adjudication as a 
banla-upt, made and delivered an assignment 
of all Its property to George Moebs, as as- 
signee, who accepted the same, for the benefit 
of all its creditors, share and share aliliie, and 
by which all the creditors became rightfully 
entitled to have such assignment carried out; 
and such right cannot be defeated by any such 
proeeedhigs, as is attempted under said section 
43. Third. That the proposition to pay twenty 
per cent, when the statement of the assets 
showed that fifty per cent, will and can be 
paid, is imjust, and ought not to be considered 
or accepted. 

Certain other objections were filed, but were 
not urged upon the argument. In aU, ten 
creditors, representing about fifteen thousand 
five hundred dollars, joined in these and sim- 
ilar objections. 

Don M. Dickinson, Alfred RusseU, and Ash- 
ley Pond, for the motion. 

J. W. McGrath, F. H. Canfield, D. O. Hol- 
broot, and G. I. Walker, for the objecting cred- 
itors. 

BROWN, District Judge. The first objec- 
tion, that proceedings for a composition can- 
not be taken by a corporation, is based upon 
the last clause of section 5122 of the Revised 
Statutes, which provides, that "no allowance 
or discharge shaU be granted to any corpora- 



tion or joint stock company, or to any person, 
or officer, or member thereof." It is claimed 
that as the composition, when ratified by a 
sufficient mmiber of votes, operates as a satis- 
faction of all debts exhibited in the statement 
of the debtor, it in effect amounts to a dis- 
charge, and hence falls within the inhibition 
contained in section 5122, above cited. All 
the other provisions of the act apparently ap- 
ply as well to corporations as to natural per- 
sons. Indeed, section 5013 declares, that the 
word "person" shall also include corporations; 
and the general mle undoubtedly is, that whera 
persons are mentioned in a statute, coi'pora- 
tions are included, if they fall within the gen- 
eral design of the act. Ang. & A. Coi-p. §§ 6, 
191; Commissioners v. Bank of Brest, Har. 
(Mich.) 106; Town v. Bank of River Raisin, 
2 Doug. (Mich.) 530. The original act provid- 
ed only for a discharge by order of the comt. 
It is true that section 43 provided for the su- 
perseding of proceedings in bankruptcy by the 
choice of a trustee, to whom the assignee 
might transfer the entire property of the bank- 
rupt; but no provision was there made for a 
eomjKJsition or satisfaction of debts. Indeed, 
the section expressly provides that a bankrupt 
should have a like right to apply for and ob- 
tain a discharge after the passing of such reso- 
lution, and the appointing of such trustees, as 
if the resolution had not been passed. By the 
17th section, however, of the act of June 22, 
1874, amending section 43, an entirely new 
proceeding is contemplated. The debtor may 
propose to his creditors a compromise, and 
such compromise, when obtained, shall be ac- 
cepted in satisfaction of debts due them from 
the debtor. Corporations are not expressly ex- 
cluded from the benefits of this provision. I 
cannot see that they are excluded by implica- 
tion. The word "discharge" used in section 
5122 evidently applies to a discharge by order 
of the court upon a petition of the debtor. 
This is the only discharge contemplated in the 
origiaal act. Seven years thereafter a new 
provision is engrafted upon: the act, by which 
the debtor may obtain a satisfaction of his 
debts by the act of his creditors. I see no 
reason why this should not apply equally as 
well to coi-porations as to natural persons. No 
express adjudication is found upon this point, 
although it was found in the Case of Haskell 
[Case No. 6,192], that it was not the intention 
of the statute that no debtor could make a 
composition with his creditors, who, by rea- 
son of preference, or otherwise would hot be 
able to obtain his discharge. This case falls 
within the general rule in question: that the 
inability of the debtor to obtain a discharge 
by order of the court does not preclude his 
obtaining satisfaction of his debts by way of 
composition. 

The third objection Is substantially, that the 
composition Is not "for the best interests of 
all concerned," within the meaning of the stat- 
ute. From the language of section 17, of the 
amended act, I think that to justify the court 
in confirmhig the composition, the followhag 



£29 Fed. Cas. page 583] 

facts should be made affirmatively to appear: 
(1) That a meetiDg had been called under the 
direction of the court, and upon not less than 
ten days' notice to each creditor, of the time, 
place, and purpose of such meeting. (2) That 
3. resolution has been passed by a majority in 
number and three fourths in value of the cred- 
itors of the debtor, assembled at such meeting, 
either in person or by proxy. (3) That it has 
been confirmed by the signatures thereto by 
the debtor, and two-thirds in number and one- 
half in value of all the creditors. (4) That 
notice of the presentation of the resolution has 
been given to all the creditors of the debtor 
of not less than five days. (5) That the com- 
position is for the best interests of all con- 
cerned. Upon the establishment of these 
facts, it is the duty of the court to cause such 
resolution to be recorded, and a statement of 
the assets and the debts, which the debtor is 
required to produce at the meeting of the cred- 
itors, to be filed. 

Upon the argument of this motion much dis- 
cussion was had upon the question, how far 
the court was authorized to examine into the 
reasonableness of the proposed compromise. 
Under the former English bankrupt act there 
■seems to be some difference of opinion as to 
the duty of the court in this regard. In the 
■case of Latham v. Lafone, L. E. 2 Esch. 115, 
Mr. Chief Baron Kelly, in commentmg upon 
composition deeds under the bankrupt act, uses 
the followmg language: ''Looldng at the gen- 
eral scope of the enactment, I am of opinion 
that the intention of the legislature was to 
leave to the majority of the creditors the de- 
cision of all anestions of expediency as to 
the affairs of the insolvent debitor, but to re- 
serve to the courts of law the determination 
of the reasonableness of their arrangements. 
The act has, for the first thne, conferred upon 
■s. specific majority of the creditors the power 
to bind the rest by their informally given vote, 
but the protection of the interests of the re- 
mainder is committed to the law, and before 
we can hold the deed binding upon nonassent- 
ing creditors, we must see that it is not unrea- 
•^onable in the mode in which it affects them." 
The majority of the court, however, seem to 
have decided the case upon the ground that the 
•deed In question was not within the purview 
-of the act, and had some doubt as to the opin- 
ion of the chief baron upon the question of rea- 
sonableness. There is no doubt, however, that 
where the composition is so unreasonable as 
to be evidence that the creditors who signed it 
were actuated by friendly feeling toward the 
debtor to accept a composition greatly dispro- 
portioned to the assets, or where it was ap- 
parent that they did not act bona fide for the 
benefit of all the creditors of the debtor, it will 
not be upheld. See Ex parte Cowen, 2 Oh. 
App. 563. It must be conceded in both these 
eases that courts of law in dealing with deeds 
of this description have held that the deeds 
must be reasonable. Sec, also, the following 
eases: Dingwall v. Edwards, 4 Best & S. 128; 
"Wells V. Hacon, 5 Best & S. 196; In re Rich- 
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mond HiU Hotel Co., L. R. 4 Eq. 566; ' Ex 
parte Nicholson, 5 Ch. App. 332; In re Rich- 
mond Hill Hotel Co., 3 Ch. App. 10; Ex parte 
Roots, 2 Oh. App. 559; Ex parte Radchffe In- 
vestment Co., L. R. 17 Eq. 121; Ex parte 
Dulgnan, L. B. 11 Eq. 604; Ex parte Bir- 
mingham Gaslight & Coke Co., I/. R. 11 Eq. 
204; Ex parte Levy & Co., Id. 619; Bell v. 
Bird, L. B. 6 Eq. 685. The recent English 
bankrupt act of 1869 has apparently been con- 
strued as taking away from the courts every 
question, except that of fraud or bad faith in 
obtaining the compromise. See Ex parte Lhis- 
ley, 9 Ch. App. 290; Bissell v. Jones, L. B. 
4 Q. B. 49. I have not the full text of the 
English bankrupt law before me, but the only 
power given to the courts seems to be found 
hi the section quoted in Ex parte Badcliffe In- 
vestment Co., -L. R. 17 Eq. 124, note, which 
follows nearly the language of the last dans© 
of section 17 of the act of 1874, and enacts 
that if it appears to the court, on satisfactory 
evidence, that a composition under the section 
cannot, in consequence of legal difficulties, or 
for any sufficient cause, proceed without in- 
justice or imdue delay to the creditors or to 
the debtor, the court may adjudge the debtor 
a bankrupt, and proceedings be had according- 
ly. It does not seem to be necessary that the 
court should find the compromise to be for the 
best interests of all concerned, as required by 
our act Hence the English decisions upon 
the questions of reasonableness do^not seem to 
be applicable here. I find but one American 
case upon this point. In Re Whipple [Case 
No. 17,513], ha which it was held by Judge 
Lowell, that congress had imposed upon ithe 
courts the difficult and delicate responsibility 
of rejecting a composition, if opposed by a 
small minority of the creditors, when it is 
made to appear that a settlement in bank- 
ruptcy would be more for their interest. He 
announced the rule that the judge must make 
his comparison, not with what the debtor 
might possibly have done, but rather with what 
the assignee in bankruptcy could do. I am en- 
tirely content with this view of the law, and, 
indeed, I hardly see how any other comtruc-' 
tion can be placed upon the wolds: "Being 
satisfied that the same is for the best inter- 
ests of all concei-ned." It is not unfrequently 
the case that a smaU division in cash is hastily 
accepted by the creditor without a careful ex- 
amination of the debtor's condition, especially 
if his claims be small and the expenses of op- 
posing a composition would be greater than 
any additional dividend he might receive. Not 
unfrequently, too, he is actuated by friendly 
feelings toward the debtor, or by fear that the 
estate would suffer a material diminution in 
the bankruptcy court, or by the pressing needs 
of the creditor himself, to whom a small per- 
centage in cash may be of more value than a 
much larger dividend paid after the lapse of 
months; but where a composition deed has 
been signed by a large majority of the ci-editors 
upon a full consideration of the condition of 
the debtor, I should be very reluctant to over- 
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nde their judgment simply because I thought 
the estate -would yield a larger dividend in 
bankruptcy. Much would depend upon the 
character of the property and the state of the 
mai'kets. In the case above cited. Judge Low- 
ell intimated "that a difference of five per cent, 
upon the amount of the debts, and the prob- 
able amount of the assets, would not be suffi- 
cient to induce me to reject the resolution." I 
would go even further than that, and say that, 
where the property consisted of real estate or 
of goods, the value of which depended upon the 
caprices of fashion, or other like contingen- 
cies, I would not overrule the discretion of the 
creditors, fairly exercised, if the difference 
were ten, or even fifteen per cent 

In the ease at bar there were seventy-four 
creditors present at the meeting, in person or 
by attorney, representing debts to the amount 
of one hundred and four thousand two hundred 
and sixty-four dollars and fifty-two cents. The 
debtor produced at the meeting a statement 
showing the whole of his debts and assets, and 
the names and addresses of his creditors to 
whom said debts respectively were due, and 
the resolution in question was adopted by a 
vote of seventy-two creditors, representing one 
hundred and three thousand four hundred and 
seventy-six dollars and ninety-six cents, 
against two, representing seven hundred and 
eighty-seven dollars and fifty-six cents. It 
does not appear how many of these creditors 
were present in person, and how many hy at- 
torney; nor is it material to the consideration 
of this case. The statement furnished by the 
debtor at the meeting showed a list of one 
hundred and sixty-three creditors, representing 
two hundred and fourteen thousand four hun- 
dred and seventy-five dollars and thirty-two 
cents. Of these, one hundred and sixty-one 
creditors, representing one hundred and forty- 
six thousand nine hundred and seventy-nine 
dollars and seventy-five cents, signed the com- 
position. Of the one himdred and sixty-three 
creditors, one hundred and thirteen, whose 
debts exceeded fifty dollars in amount, proved 
claims in the aggregate sum of one hundred 
and sixty-seven thousand three hundred and 
thirty-seven dollars and ten cents; forty-seven 
creditors, representing an aggregate of sixty- 
seven thousand four himdred and ninety-five 
dollars and fifty-seven cents, have either neg- 
lected or refused to join in this action; but 
fourteen of these appear to have proved their 
debts. Under ordinaiy circvunstances, had this 
larger vote in favor of the compromise ex- 
pressed the personal opinion of each of these 
one hundred and sixteen creditors, I should 
have felt constrained to confirm their action, 
although I might have thought they had erred, 
and erred widely, in coming to tliis conclusion. 
But in determining the reasonableness of a 
compromise like this, I think it legitimate to 
inquire how many individual opinions were 
expressed in favor of it. If, on examination, 
it were found that a few persons represented 
a very large number of creditors and a very 
large amount of claims, I should feel much less 



reluctant in reviewing their decision, though 
each vote represented an individual opinion* 
On examination of this case, it appears that, 
although one hundred and sixteen creditors 
have signed this composition, eighty-eight of 
them were represented by four attorneys, so 
that there were in fact but thirty-two indi- 
viduals whose presumed opinion was expressed 
in favor of this compromise. As there were 
forty-seven non-assenting creditors, supposing 
each to have expressed his opinion in the case, 
there is actually a large majoiity who have 
pronounced against it. 

Again, in the case of Ex parte Cowen, above 
cited, it was held a proper subject of coroment, 
that certain of the creditors were actuated by 
feelings of charity and benevolence toward the 
debtor, and certain others were related to him 
by marriage. Indeed, I think the court may 
take into consideration any fact tending to 
show that the creditor was influenced by 
friendly feelings, or by any other motives than 
those which usually actuate creditors In en- 
deavoring to make the best terms with a debt- 
or to whose personal responsibility they have 
trusted. I find in this ease, that Mr. Dickin- 
son, attorney for twenty-seven creditors, acted 
as solicitor for the debtor, and filed a denial 
of banlaniptcy and a demand for a trial by 
jm-y. He appears also, by one of the depo- 
sitions on file, to have been retained to defend 
several suits brought up against the company 
in the common law courts. While it is en- 
tirely probable that his retainer by the com- 
pany in these matters may have familarized 
him with its affairs, and enabled him to form 
a juster estimate of the amount it was able to 
pay by way of compromise, it is also possible- 
it may have somewhat prejudiced him in 
forming his judgment as to the propriety of 
such compromise. Occupying these appar- 
ently antagonistic positions, it cannot be ex- 
pected that the court will give the weight to his 
judgment, to which, under other circumstan- 
ces, it would be justly entitled. Mr, George 
F. Marks, attorney for twenty creditors, ap- 
pears, by his deposition in proof of a personal 
debt, to have been general foreman for the 
furniture company for ten months prior to the 
destruction of its manufactory by fire. While 
imputing no bad faith to him, his position was 
not that of an ordinary creditor seeking to 
make the most out of his debtor's assets, and 
his vote should not be entitled to great weight 
as to the non-assenting creditors. Of the 
twenty-eight creditors not represented by ei- 
ther of these four attorneys, twenty-two .signed 
the composition iv person. Of these twenty- 
two, however, but four held claims exceeding 
three hundred and fifty dollars in amount. 
One of these was the firm of George Moebs & 
Co., representing a debt of twenty thousand 
and one dollars and fifty-six cents. Not only 
is the head of this firm, George Moebs, the 
common law assignee of the furniture com- 
pany, but the note representing the debt of his 
firm is secured by indorsement of Mr, Stroh, 
the person to whom it is proposed, by this 
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composition, to turn over the entire assets of 
the company. Mr. Diclcinson, who represents 
a claim of seven hundred dollars, is, as has al- 
ready been observed, the solicitor for the debt- 
or in this case. Philip H. Marks, who has 
proved a claim of nine thousand three hun- 
dred and five dollars, is also secured to the 
amount of eight thousand dollars by the in- 
dorsement of Mr. Stroh. The fom'th creditor 
who signed in person, is the firm of Holmes & 
Co., representing seven thousand three hun- 
dred and sixty-five dollars and thirty-sLs cents. 
This claim is apparently subject to no com- 
ment The remaining eighieen creditors rep- 
resent but two thousand three hundred and 
ninety-eight dollars and thirty-eight cents, an 
average of one hundred and thirty-two dollars 
and ninety-six cents; a very small amount com- 
pared with the aggregate of the assenting cred- 
itors, and particularly small as compared with 
the amounts represented by the four attorneys 
ah:eady referred to. Mr, Russell, attorney for 
thirty-five creditors, represents fifty thousand 
nine hundred and sis dollars and eighty-five 
cents, an average of one thousand seven hun- 
dred and forty dollars and nineteen cents. Mr. 
Dickinson, the attorney for the twenty-seven 
creditors, represents twenty-two thousand 
eight hundred and ninety-five dollars and nine- 
ty-four cents, an average of eight hundred and 
forty-seven dollars and ninety cents. Mr. 
Somers, attorney for six creditors, represents 
five thousand nine hundred and ninety-seven 
dollars and fifiy-two cents, an average of nine 
hundred and ninety-nine dollars and fifty-eight 
cents. Mr. Iilarks, the fourth attorney, repre- 
sents twenty creditors, an average of but one 
hundred and seventeen dollars and thirty-eight 
cents. His claims, however, appear to be those 
of the employees of the company. These four 
attorneys, therefore, represent eighty-two thou- 
sand one hundred and forty-eight dollars and 
two cents out of one hundred and forty-six 
thousand eight hundred and seventy-nine dol- 
lars and seventy-eight cents. Some stress 
was also laid upon the fact that the Detroit 
Savings Bank, a wealthy local corporation, a 
creditor to the amount of fourteen thousand 
two hundred and seventy-five dollars and 
thirty-five cents, had assented to this compro- 
mise. I find, however, on examination of its 
proof of debt, that it is represented by notes 
secured by the personal obligation of Henry 
Weber, and by collaterals deposited by Weber 
to secure the performance of this obligation, 
and that out of these collaterals, before the 
proof of debt in question, there had already 
been realized about ten thousand dollars. 

I have alluded to these facts, not to show 
that there is any irregularity or invalidity in 
the adoption of this compromise, but simply to 
prove tliat there is not that preponderance of 
unbiased individual judgment, which, at first 
blush, tlie figures would seem to indicate. 

I proceed now to inquire how this discretion 
has been exercised. At a meeting of the 
creditors called to consider the propriety of 
adopting a compromise, the debtor submitted 
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a statement of its assets, substantially as fol- 
lows: 

Merchandise .* ^^'11^ 91 

Accounts and notes, good -''^'iRl o^ 

Accounts and notes, doubtful. ..... 1° "97 27 

Accounts and notes, claiming offsets. 4,123 20 
Accounts and notes collected by H. 
Weber that should be charged to 

Mm 6,803 25 

Accounts and notes, worthless 893 67 

Entered as profit and loss in 1874. . . 46,653 04 
Real estate, consisting of vacant lots 
and wild lands in different parts of 

the state 9,922 34 

Insurance on the manufactory of the 
corporation and its contents, which, 
just prior to the assignment, had 

been destroyed by fire 68,500 00 

Horses 310 00 

Tools 387 02 

Cash 183 93 

The amount of debts stated in its schedule, 
filed at the same time, is about two hundred 
and fifteen thousand dollars, as above stated. 
Now, assuming that the figures above given 
represent the actual value of the property, it 
will be seen that the merchandise alone will 
pay the twenty per cent. ofEered by way of 
compromise; tiiat the insurance alone would 
pay a dividend of about thirty-two per cent. 
The probable dividend which an assignee in 
bankruptcy would realize is shown by the fol- 
lowing estimate to be nearly forty-eight per 
cent If the estimate placed by the debtor 
upon its assets be correct the estate ought to 
realize for its creditors from forty to forty- 
five per cent: 

Assets. 

Merchandise as per inventory. ..... $ 44,179 07 

Assets and notes, good 14,197 43 

Assets and notes, doubtful; at fifty 

per cent 9,648 63 

Assets and notes collected by Weber 6,803 25 

Real estate ." 9,922 34 

Insurance 68,500 00 

Horses 310 00 

Tools 387 02 

Cash 183 93 

?154,131 67 

Deductions. 

Assets carried forward §154,131 67 

Profit and loss account §46,653 84 
Paid workmen since pe- 
tition filed 4,275 39 

Premiums on insurance 661 50 

51,590 73 

Net assets §102,590 94 

But it is claimed that the court cannot as- 
sume that the amounts set opposite these re- 
spective items represent the actual value of 
the assets in question, but simply their face 
value; but the term "face value" is evidently 
inapplicable to any items except the accounts 
and notes and the insm'ance. With reference 
to the accounts and notes, the debtor has ex- 
pressly excluded this construction by classify- 
ing them as "good," "doubtful," "claiming ofE- 
sets," and "worthless." I can put no other 
construction upon the word "good," except 
that in the opinion of the debtor such accounts 
and notes are good for their face. In making 
my calculations, I have estimated the doubtful 
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as worth fifty per cent on their face value, 
perhaps as reasonable a construction as eoiQd 
be given to this word, I have left out of con- 
sideration entirely those pronounced worthless, 
as well as those to which offsets are claimed. 
The merchandise is valued as per inventory, 
and it was suggested that it is usual to inven- 
tory at cost, and that the court could not pre- 
sume that the fm^niture would realize at a 
forced sale as much as this; but it must be 
borne in mind that the company was itself a 
manufacturer of furniture; that its business 
was to manufacture at a profit, and, if there is 
any presumption about it, it would be that it 
would realize more than the actual cost of 
manufacture. 

I can put no other construction upon the 
figures set opposite the items of real estate, 
except that this is the value of the real estate 
in the estimation of the debtor. I think I 
must assume that the item of sixty-three thou- 
sand five hundred dollars insurance, represents 
the face of the policies held by the company 
upon its manufactory. It was hinted that the 
companies claim a defense to these policies 
upon the ground that Mr. Weber had himself 
set fire to the manufactory in question. Noth- 
ing of this kind appears in the record. It 
does not even appear that the companies have 
refused to pay, or that payment has been de- 
manded. Even if suits had been commenced, 
and a defense pleaded by the companies, I do 
not see that the court could assume that these 
defenses were good, and that the policies were 
absolutely worthless, when the suits may pos- 
sibly have been collusive, and the defenses in- 
terposed for the very purpose of leading the 
creditors to believe the insm*ance could not 
be coUeeted. In the affidavit annexed to this 
statement Mr. "Weber swears the statement of 
assets is a true statement of such assets, and 
that the different items thereof were truly 
characterized in such statement. If the fig- 
ures set opposite these respective items repre- 
sent anything at aU, they represent the value 
placed by the debtor upon the items in ques- 
tion, and it is highly improbable that in seek- 
ing a compromise with its creditors it would 
over estimate the value of assets from which 
these creditors were to realize theh* claims. 
While I have no doubt that it is sufficient 
prima facie evidence that the composition is 
for the best interest of all concerned, to show 
that the requisite majority of creditors have 
accepted and that the burden of proof is then 
thrown upon the dissenting creditors, still, 
where the record shows upon its face, by the 
debtor's own statement, that his estate is 
able to pay a much larger dividend, I think 
the dissenting creditors may rely upon this 
statement, and are not bound to prove the 
facts by affidavits, which would only corrob- 
orate it. If the debtor's statement under esti- 
mates the value of his property, the creditors 
may prove the fact by affidavits, or, perhaps, 
may take a reference to the register; but they 
are not compelled to do so, if they are con- 
tent, as in. this case, to accept the debtor's 



statement as true. How this compromise was 
able to obtain the laige vote it did, I am un- 
able to understand. Certainly it could not 
have been by the statements apparent upon 
this record, or by the arguments made upon 
the hearing of this motion. Upon the face of 
this record, as it is laid before me, I have no 
hesitation in pronouncing against this compo- 
sition. My conclusion upon this point renders 
it unnecessary to consider the very difficult 
questions arising under the second objection. 
An order will be entered denying the motion 
to confirm and record the composition. 

[This order was reversed, on review, by the 
arcuit court. See Case No. 17,331.] 
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In re WEBER FUENITTJRE CO. 

[13 N. B. R. 559.] i 

Chrcuit Court, B. D. Michigan. 1876. 

Bankudptot— Composition pROCEEDiiTGa- Indicia 
OF Pkaud — Revietv in Oibouit Cookt. 

1. When, at a meeting of creditors, the debtor 
is examined in reference to the value of the as- 
sets mentioned in his statement, and the resolu- 




great apparent 
erepancy between the assets contained in the 
statement and the percentage accepted by the 
resolution, and other indicia of fraud exist, the 
district court should not refuse to record it, 
without giving the debtor and majority creditors 
full opportunity upon notice and hearing, as pro- 
vided by the statute, to bring 'lefore it all the 
facts in view of which the latter accepted the 
compromise, 
[Cited in Re Keller, Case No. 7,654.] 

2. When one tribunal reviews the judgment 
of another, or the action of its own subordinate 
bodies or officers, it should never reverse with- 
out having before it all the facts and conditions 
upon which the decision to b* reviewed was 
based. 

3. The English and American cases upon the 
authority of the creditors reviewed, and a strong 
preference expressed for the rule deduced from 
them, which makes the decision of the majority 
conclusive as to the amount of the compromise, 
where their judgment is exercised in good faith, 
and there is nothing to indicate fraud, acci- 
dent, or mistake. 

[Cited in Re Jacobs, Case No. 7,159.] 

This was a petition in review to reverse 
the judgment of the district court refusing to 
record a resolution of compromise. [See 
Case No. 17,330.] The record is voluminous, 
and in order to develop all the points dis- 
cussed on the argument, the facts would be 
extensive. There was a wide discrepancy be- 
tween the compromise offered, and the ap- 
parent value of the property. As the sole 
point decided is that it was error in the dis- 
trict court to reject the resolution without 
notice and hearing to the parties, the par- 
ticular dates and facts presented in the record 
became immaterial, except as they are stat- 
ed in the opinion itself. 

1 [Reprinted by permission,] 
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Don. M. Dickinson, for the debtor. 
Moore, Canfield & Warner and D. 0. Hoi- 
ibrook, for objecting ereditois. 

EMMONS, Circuit Judge. Several ques- 
tions bave been argued at the bar which will 
•not be noticed in this judgment. The only 
one decided is whether the district court err- 
ed in refusing to record the resolution of 
compromise without notice and hearing of 
the parties concerned, thus bringing before 
It all the facts upon which the creditors 
themselves acted before passing judgment 
upon the papers presented. That power ex- 
isted to review the resolution upon its mer- 
its, is not questioned. The statute in plain 
terms authorizes either the rejection of the 
resolution, when it is presented for record, 
or its rescission subsequently, if it is pre- 
maturely recorded. "What we here decide is 
not that power has been exercised which 
•does not exist, but that it has been exerted 
without proper proof. The resolution of 
creditors is adopted at the meeting at which 
not only the statement filed by the debtor 
Is presented, but the debtor himself is ex- 
amined at length, giving the creditors all the 
information which any, even the least of 
them, desire. This collateral evidence, in a 
great majority of cases, must be far more im- 
portant than the statement itself in enabling 
creditors to judge of the value of the assets. 
This important feature of the proceeding, 
and which is that upon which the resolution 
in many instances must mainly depend, is 
not in the first instance brought before the 
court. The statement and resolution is alone 
.presented. The statute provides no mode by 
which the testimony of the debtor shall be 
recorded, or, if recorded, can' be brought be- 
fore the district judge. It is a case coming 
•within that very familiar and universal prin- 
ciple which forbids a court, in reviewing the 
judgment of another, to reverse for error of 
jany kind, where, in the theory of the proceed- 
ings, the facts upon which the inferior tri- 
"bunal has proceeded are not brought before 
It The same principle is applicable where 
-a court reviews the findings of its own subor- 
'dinate officers. If the facts upon which such 
'Officer has passed judgment are not brought 
'before the reviewing tribunal, we know of 
)no exception to the rule that a judgment or 
■finding pronounced is affirmed. The prin- 
•ciple goes farther, and in instances where 
provision is made to carry up the facts for 
judgment, if in the course of the proceed- 
ings it appears that they are not all contain- 
■ed in the record, afiirmation is the necessary 
result. Not because they are any more illus- 
trative than numerous other similar judg- 
ments, but for the reason that they are ac- 
.cessible in previously prepared papers, we 
refer to a few cases, going upon the general 
principle which we think is disregarded 
when the court assumes the burdensome and 
impolitic duty of rejudging in all instances 
tlie judgment of the creditors, without hav- 
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ing laid before it, as the statute provides, 
the facts, without which it is a presumption 
of law they would not have acted. 

Walker v. Boston & M. R. E,, 5T Mass. 
[3 Gush.] 1, was a proceeding to condemn 
lands for a railroad. The court had power 
to grant a new trial or reject the verdict. 
It was objected that the record did not af- 
firmatively show that certain conditions, 
necessary by the statute to give validity to 
the verdict, had been complied with. At 
pages 2 and 3, the court say: "If the court 
of common pleas are called upon to set aside 
the verdict of a sherifE's jury, on the ground 
that the respondent had not due notice of 
the application, the objection cannot be sus- 
tained by showing that such notice does not 
appear by the warrant, the return or the 
record of the court, for it may, notwithstand- 
ing, be proved, by evidence aliunde, that the 
respondent was summoned, or that he con- 
sented to take notice without summons, or 
in fact appeared before the commissioners." 
Here the record shows afErmatively that 
there was an examination and proof in ex- 
planation of the statement. The only pre- 
sumption which is asked is that it was suffi- 
ciently full to justify the vote of the cred- 
itors. 

Flagg V, City of Worcester, 62 Mass. [8 
Oush.] 69. Commissioners having issued 
their warrant, the jury assessed damages for 
taking lands, and on its return it was ob- 
jected that it did not appear that any deter- 
mination by the mayor and aldermen, as re- 
quired by the statute, had been made so as 
to authorize the commissioners to issue a war- 
rant for a jury. After saying that an objec- 
tion could not avail because not seasonably 
urged, the court say: "Besides, it well may 
be taken for granted in ulterior proceedings, 
in cases of this kind, where the contrary is 
not shown by the record, that it was made to 
appear satisfactorily to the commissioners 
that such determination had been made by 
the mayor and aldermen. The maxim 'Om- 
nia rite acta presumuntur'. is applicable." 
Martin v. Stevens, 3 Ind. 519. The evidence 
was not returned. On error the court say: 
"If any state of proofs might have sustained 
the charge, it will be presumed right." Cul- 
len v. Lowery, 2 Har. (Del.) 459. The court 
say: "The record shows it is for a school 
tax. There is one case, and only one, in 
which the justice had such jurisdiction, and 
perhaps we ought to presume it was such a 
case rather than the contrary." There was 
no affirmative proof that it was such a case. 
And see applying in various forms of pro- 
ceeding the same general principle of pre- 
sumption in favor of the rectitude of pro- 
ceedings which are being reviewed on error: 
McKinney v. Pierce, 5 Ind. 422; Elder v. 
Robins, 2 Ind. 210; Montgomery v. Doe, 4 
Ind. 266; Wagers v. Dickey, 17 Ohio, 439; 
Hieka v. Person, 19 Ohio, 426; Bankhead v. 
Hubbard, 14 Ark. 300; Richardson v. Deni- 
sou. 1 Aik. 210; Stearns v. Warner, 2 Aik^ 
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26; Kingsley v. Bank, 3 Yevg. 107. In the 
last ease it is said: "Tlie judgment should 
clearly have been for the defendant, if all 
the testimony was that certified in the rec- 
ord; but, as it does not appear there was 
no more, it will be presumed there was 
more," It may have been quite clear on the 
face of the statement in this instance," that 
the assets would have paid more than twen- 
ty cents, but, as is said in the case just cited 
and its numerous fellow-judgments, the pre- 
sumption is the omitted testimony was suflEL- 
cient to explain and overcome it. Coil v. 
Willis, 18 Ohio, 28, is a case quite applica- 
ble in its reasoning to the case before us. 
Clements v. Benjamin, 12 Johns. 299, on cer- 
tiorari. The facts before the court by no 
means warranted the judgment, but it was 
held the burden was on the plaintiff in error 
of showing affirmatively, by procuring a 
proper return, that there was no additional 
explanatory proof. We think in this case 
the burden was upon the objecting creditors 
to show the insufficiency of the evidence col- 
lateral to the statement given by the debtor. 
Holly V. Rathbone, 8 Johns. 148; Wilson v. 
Fenner, 3 Johns. 439; Kline v. Husted, 3 
Gaines, 275. Similar adjudications in New 
York are very numerous. See, also, Wight v. 
Warner, 1 Doug. [Mich.] 384; Fleming v. 
Potter, 14 Ind. 4S6; Sharp v. Johnson, 22 
Ark. 79; Long v. Eodgers, 19 Ala, 321; New- 
berg V. Henson, 12 Oal. 280; Stockton v. Bur- 
lington, 4 G. Greene (Iowa) 84; Bailey v. 
Clark, 6 Fla. 516; Pratt v. Miller, 2 Kan. 
192; Stewart v. Wilson, 5 Dana (Ky.) SO;. 
Byrne v. Riddell, 2 La. Ann. 11; Gray v. 
Howard, 12 Mich, 171; Earnsbaek v. Reiner, 
8 Minn. 59 [Gil. 37]; Anderson v. Williams, 
24 Miss. 684; Raymond v. Edgar, 19 Mo. 32; 
Weed v. New York R. Co., 29 N. Y. 616; 
Brlndle v. Brindle, 50 Pa. St 387; Martin v. 
Bank, 2 Coldw. 332; Ward v. Townsend, 2 
Tex. 581; Edmiston v. Garrison, 18 Wis. 594; 
Lamb v. Grover, 47 Barb. 317; Hays v. Hays' 
Admr. 26 Mo. 123; People v. Wayne Ou:euit 
Judge, 18 Mich, 483. 

This is not the larger portion of judgments 
we have examined on this subject on a 
former occasion; reference to them all 
would serve no useful purpose. There is no 
department of the law where judgments are 
more numerous and pointed to a principle, 
or where they have applied one in more' di- 
verse circumstances or more universally. 
They authorize us to apply it in the case be- 
fore us, and say that where no fraud ap- 
pears, the duty is east upon the objecting 
creditor to show affirmatively that the reso- 
lution of the creditors is unwarranted, and 
that the court should record it, unless upon 
notice and hearing it Inquires into the tes- 
timony, which shows it ought to be rejected. 

We should not understand from the judg- 
ment of the learned judge of the district 
court that he would at all disagree with these 
generalities. We should infer that the only 
difference between his judgment and our 



own consists in a mere matter of practice. 
Shall the burden of bringing this additionnl 
testimony before the district court be as- 
sumed by the creditors, whose resolution is 
to be recorded, or shall the presumption ex- 
ist that that resolution is right until attack- 
ed by those who are interested in showing 
it to be erroneous? We think a more con- 
venient practice is to extend to those inter- 
ested the presumption of rightfulness which 
attends all other judicial and statutory ac- 
tion. We think it would be, in the last 
degree, inconvenient, if, whenever an ap- 
parent discrepancy between the assets and 
the compromise appears, the com:t is to be 
burdened with the duty of re-hearing the 
testimony and acting as the guardian of 
those interests which the creditors them- 
selves, in the very nature of the case, are 
so much more capable of protecting. We 
cannot assume any such duty upon petitions 
of review, and think it will lead to ill con- 
sequences, if adopted as a practice in the 
district court. 

We have been favored by full citations of 
English and American judgments upon this 
statute. In selecting a portion of these 
which have been cited and commented upon, 
in justification of our judgment, we do but 
little more than reproduce their analysis 
and consideration from the very able brief 
of the counsel for the debtor. This efficient 
aid is sufficiently rare in its occurrence to 
make our acknowledgment for its presence 
here not unworthy of mention. 

We think the following adjudications upon 
the English act, precisely like our own, so 
far as this subject is concerned, differing 
from it only in the mere practice by whicli 
the subject is reached, show that the British 
courts have uniformly held that in all ques- 
tions of mere amount, and all conditions, 
and terms which affect the simple question 
of policy on the part of the creditors, up 
to the point where fraud or ill-faith is 
reached, it is left entirely to the discretion 
of those who are alone interested in the re- 
sult. Without being called upon to affirm 
that this will be accepted as law under our 
own statute, we think the adjudications 
there and in this country already pronounced 
upon the same subject are coercive to at 
least this- extent— that when a resolution- 
has been regularly passed, and there is noth- 
ing before the court but it and the state- 
ment of the debtor under the act, it wilU 
prima facie, be held to be good, and that 
unless there is some feature in it so gross 
as to excite the suspicion of fraud, it will 
be affirmed. 

Ex parte Radcliffe Inv. Co., L. R. 17 Bq. 
121, decided in 1873 on appeal to the bank- 
ruptcy court. Bacon, G. J., in construing 
that clause of the statute which provides 
for adding to or varying the original resolu- 
tion of compromise, and holding that the 
persons who are not to be affected by the 
amendatory resolution are not creditors, dis- 
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cusses with much fullness the powers con- 
ferred upon creditors, under the English 
statute, and says: "Now, the existing stat- 
ute has made this striking and marked dif- 
ference in the law of bankruptcy— that all, 
or nearly aU, the powers and authority 
which were given to the .court under the 
former statutes are now transferred to the 
creditors. They are made the administra- 
tors and judges of their own affairs, and 
they are, under the terms of the statute, 
bound by the votes of a certain majority at 
a meeting duly convened. One of the things 
contemplated by the existing statute is to 
regard only the interests of creditors, and it 
is in their interest alone that it provides 
that it shall be in their power to prefer the 
acceptance of the composition to the issuing 
of proceedings in bankruptcy against their 
debtor, or to resorting to any other legal 
remedy they may possess." His whole judg- 
ment rests largely upon the assumption that 
the absolute power of binding the minority 
is conferred upon the majority of creditors. 
The primary authority is vested in them. 

Ex parte Duignan, L. B. 11 Eq. 60i, in 
1S71. The deputy judge had ordered a levy- 
ing creditor to deliver property to the trus- 
tee in liquidation, holding that the same 
principle applied in such case as in that of 
an ordinary adjudication in bankruptcy. Af- 
firming this ruling, on appeal. Bacon, 0. J., 
again minutely reviewing these statutory 
provisions, says: "They hand over to the 
creditors of insolvents generally an absolute 
power of determining the manner in which, 
and the terms upon which the assets of the 
debtojr who is found to be bankrupt, wheth- 
er in consequence of a hostile proceeding 
originated by his creditors, or by his own 
confession, shall be administered and dis- 
tributed." It is this unlimited power con- 
ferred by the statutes which furnishes the 
keynote for their construction. 

Latham v. Lafone, L. R. 2 Bxch, 115, has 
been cited at the bar, and is relied upon in 
the opinion of the learned judge of the dis- 
trict court to show, what is not doubted, 
that power is given by this law to reject or 
set aside the resolution of compromise. A 
motion was made to discharge a debtor from 
arrest because a deed of composition had 
been signed and registered. The motion 
was denied. Two judges held the deed un- 
reasonable upon grounds having nothing to 
do with the mere quantum of money to be 
paid. The circumstances were so gross as 
to incline an equal number to base their 
judgment upon the far better ground that 
it was not a deed under the statute at all. 
The judgment has no tendency to show that 
the court, without collateral facts, will re- 
view the decision of creditors as to the per- 
centage they shall receive. This criticism 
is fully supported by the following language 
in one of the opinions: "The main object of 
this section was to enable the creditors to 



manage their own affairs. It was clearly 
intended to confer large discretionary pow- 
ers on the creditors, and we ought to give- 
every effect to that intention. I agree that 
if the deed is unreasonable to the extent of 
absurdity we ought not to sanction it, but 
prudence is so much a relative matter that 
it becomes very difficult to say conclusively 
that a deed is unreasonable on this score, 
where the creditors have said it is reason- 
able, and, except in cases of inequality, we 
have no certain test to go by." 

In re Cowen, 2 Oh. App. 563, was relied 
upon for the same purpose as the preceding. 
Leave was given below to issue execution, 
notwithstanding a composition by the debt- 
or, under the act of 1861. Lords Turner 
and Oairns both rest their judgments upon 
the ground that the deed was not executed 
in good faith. There was an expectation of 
benefit peculiar to the consenting majority, 
which is expressly pronounced a fraud upon 
the rights of the others. Among other evi- 
dences of ill-faith the circumstances of haste 
in which the deed was executed, and that 
there was no examination of the debtor, no 
evidence of the value of the assets, are re- 
ferred to. What gives this judgment much 
weight in favor of the positions taken by 
the promoters of this bill of review, is what 
is said upon the other point, and which is 
alone applicable here. Proof having been 
made in that ease that the assets would pay 
ten, instead of two, shillings in the pound, 
and this fact being relied upon at the bar 
to show that the compromise was unreason- 
able, within the reason of decisions which 
had held that unreasonable clauses invali- 
dated a deed. Lord Oairns, at page 569, says: 
"It was much pressed in argument that 
wherever the court finds the deed to be Un- 
reasonable in its provisions it will be treated 
as invalid, and that it is unreasonable if the 
amount of composition be not in fair pro- 
portion to what the debtor is able to pay. 
But in my opinion there is a statutory power 
given to a majority of the creditors to bind 
the minority. They are made the judges of 
the propriety of the arrangement so long 
as they exercise their power bona fide; and 
it certainly seems to me that it would be 
contrary to the spirit of the act that this 
court could sit in review on their decision as 
regards the quantum of composition they 
may agree to accept. But this is subject to 
the paramount obligation that this power, 
like all other powers, must be exercised fair- 
ly, so that there may be a bona fide bargain 
between the creditors and the debtor. If it 
should be found that the bargain was taint- 
ed with fraud, the arrangement will not be 
binding on the non-assenting creditors. If, 
for example, it were found that there was 
a bargain with some of the creditors to 
give them some peculiar benefit, that would 
be a fraud. But even without any ingre- 
dient of fraud, if the creditors, from motives 
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of charity and benevolence, which might be 
highly honorable to them, were -willing to 
give the debtor a discharge on payment of a 
■composition -wholly disproportioned to his 
assets, that -would not be such a bargain as 
the act requires, and -would not bind the 
non-assenting minority." Lord Turner is 
■equally explicit. It is evident that the last 
sentence quoted from Lord Cairns, -which 
concedes a deed would be illegal when the 
majority acted from motives of benevolence, 
without moral corruption, in no way quali- 
fies the previous doctrine that the mere 
quantum of payment is solely for the cred- 
itors. What is meant is, that where their 
judgment in good faith is pronounced upon 
the financial ability of the debtor, the power 
of the majority is paramount; but where it 
appears affirmatively that the majority is 
made up of relatives, warm personal friends 
■of the debtor, or those who have high per- 
sonal interests in his future prosperity, in- 
somuch as to constitute evidence that they 
have not performed their duty under the act 
in deciding what the debtor can pay, but are 
disqualified from the performance of such 
^uty by their personal relations, their preju- 
dices, or their frauds, then their action will 
be reviewed. The law in aU cases, irrespec- 
tive of motive, deems such action a fraud. 
Ex parte Linsley,.9 Oh. App. 290, reviewing 
the successive decisions of the deputy judge 
and chief judge in bankruptcy, on an appli- 
cation to set aside an order discharging a 
debtor under a composition, held, that where 
it quite dearly appeared upon the face of the 
schedules, by the valuation of the debtor him- 
self and by the sworn testimony of expert 
valuers, that there was a surplus beyond pay- 
ing all his debts and the composition was for 
fifty cents, that as no fraud appeared and the 
creditors were not deceived, the objection of 
the opposing creditors should be overruled, and 
a compromise resolution aflarmed. This judg- 
ment would have been well cited by the ma- 
jority creditors to sustain the resolution in 
this case had there been a hearing upon no- 
tice and evidence in the court below. It is, 
indeed, a strong one to show the absolute 
power accorded to the creditors tmder the Brit- 
ish statute, from which ours was taken, where 
it is exercised in good faith. It is referred to 
here only to suggest that it and its Idndred fel- 
low-judgments tmder the British statute estab- 
lish a principle which, if followed here, wiU 
at least prevent the rejection of a resolution 
where nothing whatever appears beyond the 
-written statement and the resolution itself. 
Bx parte Nicholson, 5 Ch. App. 332. The deed 
provided for the acceptance of the obhgation 
of a third person in discharge of debts, instead 
of relying on the property of the bankrupt. 
The British statute does not, like our own, pro- 
vide that the payment shall be in money. The 
court, in deciding the deed not unreasonable 
arguendo, repeats the doctrine that the stat- 
ute confers with much fullness the power of 
deciding this whole question upon the majority 



of creditors, and that their decision will not 
be interfered with so long as bad faith does not 
appear. 

In re Eichmond Hill Hotel Co., L. R. 4 Kq. 
566. The deed postponed the payment for t^vo 
years. Motion to restrain the action of a 
creditor, objection being made that such a deed 
was unreasonable, the court approving. Stone 
V. JeUicoe, 3 Hurl. & C. 263, which held a deed 
good when the payment was only forty pounds 
a year, added, "Can I say the delay of pay- 
ment for two years makes the deed unreason- 
able? The creditors must judge of that" 

Ex parte Roots, 2 Oh. App. 559, was an ap- 
plication for leave to issue execution. The 
commissioner granted it upon the ground that 
one deed having failed for non-performance 
by the debtor, it beuig succeeded by another of 
the same amount, and evidence being present- 
ed that the assets would pay a much larger 
sum,, the deed was fraudulent. In the court 
of chanceiy, on appeal. Lord Cairns said: 
"None of the cases cited warrant the court in 
holding the deed unreasonable merely for the 
amoimt of the composition." The case was 
sent back for a further investigation as to 
whether it was fraudulent in fact, the court 
strongly disapproving the ground of the judg- 
ment below, which rested upon certain indicia 
or prima facie presumptions of fraud upon the 
face of the papers. The doctrine of the judg- 
ment is quite full to the principle that the 
question of amount, the terms of the deed, so 
as they are within the law, are wholly for 
the majority, and that the onus of proving ill 
faith is upon those who charge -it, and being 
charged, that plenary proof will be demanded 
to sustain it. A suspicious succession of 
deeds, a wide discrepancy between the as- 
sets and the amount to be paid, both existed. 
The reviewing court conceded they were mani- 
fest indicia of fraud; but that they were by 
no means sufficient without proof ahunde to 
show actual ill faith. 

In re Eeiman [Case No. 11,675], was an ap- 
plication to record a resolution brought before 
the circuit court on a petition of review. It 
was objected that the payments were by prom- 
issory notes and not in money, and that an 
item of assets had been omitted from the state- 
ment. Justice Hunt several times in the course 
of his judgment refers to the principle in- 
volved in the following quotation: "He (the 
debtor) presents a list of the names and 
amounts of his creditors and of his assets. 
His creditors consider the subject thus pre- 
sented, and are authorized to examine the 
debtor under oath to obtain better or more pre- 
cise information. The whole matter being 
thus before them they resolve that their Inter- 
ests require that a compromise shall be made, 
and that, if the debtor wiU pay them a certain 
percentage on their debts, they will accept it 
in satisfaction, and he shall be discharged. 
They deliberately resolve, upon an understand- 
ing of all the facts, that this is all that his 
property can be made to pay. Are they not 
as capable as a court of law of judging on that 



[29 Fed. Cas. page 541] 

subject? Some one must decide the question 
of the amount of the dividend, and of the dis- 
charge. Some one must say that the debt of 
an opposing creditor shall be discharged with- 
out payment in full: and the fact that the 
body of creditors determine the point is no 
more oppressive to the opposing creditor than 
if the determination had been made by the 
court" The precise point was not before Jus- 
tice Hunt, nor does he refer to the English 
judgments, but his comments are strikingly lilce 
those of the best considered English adjudica- 
tions upon the subject before us. 

In re HaskeU [Case No. 6,192]. It was ob- 
jected before Judge Lowell, in opposing the 
confirmation of a resolution, that the statement 
made by the debtor was insvifiicient In de- 
cidhig that a statement made by the bankrupt 
of his assets might be used for that purpose, 
he says: "It is true that such a schedule can- 
not inform creditors of such particulars as will 
enable them to decide understandingly upon an 
offer of composition. But what written state- 
ment will do this? The law requires the 
debtor to be present and to answer all in- 
quiries, and the creditors are not bound to act 
until all such inquiries have been answered, in- 
cluding those by a majority, or by a single 
creditor, and Including a due inspection and ex- 
planation of the books." 

Ex parte Jewett [Case No. 7,303] was an ap- 
plication before the same judge to confirm a res- 
olution of compromise. It was objected that a 
creditor was not permitted to examine the 
debtor and also that the sum to be paid was 
insuflacient. A new meettag was authorized 
on account of the former error, but speaking 
of the other objection, that the quantum of 
payment was insufficient, the learned judge 
says: "Congress has inserted in the statute a 
clause not found in the English act, putting 
upon the eomt the duty of ascertaining wheth- 
er the composition will be beneficial to the 
pai-ties concerned. After the very full dis- 
cussion at the bar, and nearly two days spent 
in inquiring into the debtor's assets, every one 
connected with the case conceded, I believe, 
that a burden has been cast upon the court 
that is not easily sustained, of instructing par- 
ties concerning their own interests. In the 
absence of fraud and concealment, the question 
for the court seems to be, not whether the 
debtor might have offered more, but whether 
his estate would pay more in bankruptcy. 
There can be no other standards, because the 
eoiurt cannot require the debtor to make a sec- 
ond offer; and perhaps ought not to permit him 
to do so under any circumstances. And as it 
is established by all experience that a man can 
make more out of his own assets than assignees 
of more general capacity than he, and entirely 
honest, can possibly realize, there is an un- 
doubted margin in many cases which the debt- 
or may save by offering less than he might 
offer, but more than his creditors can obtain 
by process of law. The Bnghsh statute makes 
the determination of the creditors final on that 
pohit, in the absence of fraud, and I dare say 
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It will be found that the practical administra- 
tion of our law must be very similar." It is 
said the practical administration of the Ameri- 
can law should be like the English, from which 
It is taken. It would seem from this quota- 
tion that the British acts by express enact- 
ment made the decision of the majority con- 
clusive. They do not do so. It is only by 
sound judicial construction and the unfitness 
of attempting to rejudge the judgment of cred- 
itors when they have all the facts before them, 
and where there is no fraud, that the courts 
refuse to interfere upon the mere question of 
quantum. All which the learned judge means 
is this, that imder the British practice the 
resolution is entitled to be recorded by the 
registrar if it is regularly passed. He has no 
discretion or power to inquire into the merits. 
If the resolution is to be reviewed it must be 
done by motion to set it aside, when, under 
the English practice, precisely the same in- 
quiries are made as are proper under our stat- 
ute when a motion is made to record the reso- 
lution in the district court The powers of the 
creditors ax-e alike in each. So are those of 
the court The only difference is that in Eng- 
land it requires a special motion to set aside, 
while here the question may be raised in oppo- 
sition^to the motion to record. 

In view of this statutory and judicial his- 
tory, English and American, the manifest in- 
convenience of a contrary practice, and which 
is well illustrated in .the ease of Jewett, where 
two days were consumed by a district court in 
dealing with the mei'e financial question, what 
we suggest as the true rule is, that when noth- 
ing appears to the district court beyond what 
would have appeared to the English registrar 
—the naked statement and resolution— as a 
nearly universal rule the resolution will be re- 
corded. That if the decision is to be reviewed 
it must be done ,by notice and hearing, when 
the prhiciples applicable to the judgment should 
be such as we have sought to deduce from the 
English judgments on motions to set aside. 
They have our hearty approval as being con- 
sonant with the manifest intention of the stat- 
ute, and the impossibility of tribunals organized 
like the district and circuit courts supervising 
with anjrthing like intelligence the honest and 
regularly exercised judgment of the creditors. 
We have said that where no evidence aliunde 
the statement and resolution is presented, the 
resolution as a nearly imiversal rule should be 
recorded. The only exception we would recog- 
nize is where it manifestly appears there was 
some fraud, accident, or mistake— such a con- 
tingency as would incline the court in any other 
case of ordinary practice ex mero motu to re- 
fuse to proceed, and upon notice to all parties 
concerned, require the exceptional and suspi- 
cious eircmnstances to be explained. That 
such circumstances did not appear in this case 
it is not necessary for us to affirm. We think 
it is sufficient to justify our judgment in au- 
thorizing the resolution to be recorded, that 
even if this did appear, inquiry was not made, 
but the proceedings adjudged fraudulent uppn 
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the mere face of the papers. Upon precedent 
and principle alike we think this "was errone- 
ous. The judgment of the same court in Re 
Whipple [Case No. 17,513], is in no wise in 
<;onfl[ict with our decision. It did, it is true, 
,upon a mere question of how much, refuse to 
record a resolution of compromise. It was, 
iowever, upon full hearing. All the facts were 
before the court. Whether the American 
courts ought to assume this duty of supervision 
to an extent much larger than that exercised 
la England is not hefore us for decision. We 
prefer the rule as there announced, but shall 
<^eerfully acquiesce for the sake of conformity 
in what shaJl be the general judgment of co- 
ordinate tribunals. 

There are some other features in the ease 
which might with propriety be discussed, but 
we prefer resting our judgment solely upon 
the error that there was no hearing and evi- 
-dence outside of the resoliition and statemeri;t. 
Bissell V. Jones, L. R. 4 Q. B. 49, is cited by 
the petitioners in review in support of that fea- 
ture of the present composition which trans- 
fers in certain contingencies the property to 
Stroh. No objection has been made to it by 
-eoimsel in this court. We see none ourselves, 
but have not much considered it And see 
Wells V. Hacon, 5 Best & S. 196, and E^ parte 
Nicholson, 5 Ch. App. 332. 

The fact that a large majority of the cred- 
itors assented to the resolution has been earn- 
estly urged by the petitioners in review. We 
^0 not deem it material whether great or small. 
It is only a circumstance which might with 
others be taken into consideration in a doubt- 
ful case, where fraud or gross inadequacy ap- 
peared. The fact that many ci-editors ap- 
peared by attorney, referred to in the opinion 
of the learned district judge, we do not deem 
-of consequence here. It, too, is but another 
fact in the mass of evidence which would be 
necessary to Invalidate the resolution. It is ex- 
plained that the attorneys who signed for the 
creditors were attorneys in fact, especially au- 
thorized In most instances to sign for a precise 
■svan named in the compromise. In such cir- 
cumstances, where the attorney has but a min- 
Merlal duty to perform, there is no incompati- 
l>ility in the same person appearing as attorney 
for the debtor upon the record and also as the 
attorney In fact, authorized to compromise as 
a special ministerial duty— that of signing the 
deed of compromise for the sum named in the 
power of attorney itself. 

These matters are referred to here only as 
illustrative of what we deem at least the bet- 
ter and safer principle, that of rejudging the 
judgment of the creditors only upon the fullest 
hearing and consideration of all the testimony. 
They may all be more or less important when 
that testimony is fully before the court 
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In re WEBSTER et al. 
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Chrcmt Court, S. D. New York. 1869. 

Cdstoms Fbauds— Compkomise of Criminal Pkos- 

EOUTION— AUTHORITT OP SeCUETARY OP TkEASUHY 

—Rights of Isformers— Judgment in Friendly 
Suit— Conclusiveness. 

1. Frauds upon the customs revenue were 
discovered, and criminal proceedings institut- 
ed against the offenders, and action commenc- 
ed to recover the duties estimated to be due. 
Upon negotiation, the secretary of the treas- 
ury, acting under section 10 of the act of 
March 3, 1863 [12 Stat 740], authorized a 
compromise,— that all said civil and criminal 
proceedings should be discontinued, and the of- 
fenders should pay to the United States $59,- 
722 in gold, on account of said duties, and $32,- 
000 in currency, on account of penalties in- 
curred, and thereupon be relieved from all lia- 
bilities. All said proceedings were accordingly 
stopped, and the sums mentioned paid into ttie 
registry of the court, but only after confession 
of judgment in a friendly action of debt for the 
several amounts as penalties, instituted by the 
district attorney. The United States claimed 
the entire gold fund as duties. The customs of- 
ficers claimed one-fourth as their" legal share 
of the fund as penalties, and two sets of in- 
formers claimed shares of the fund as penal- 
ties, against the United States, and as between 
each other. Held, that the compromise was 
without legal or binding effect and invaUd, in 
not having been made in accordance with the 
said section, and the secretary of the treasury 
had no power, under any law, to compromise 
criminal proceedings in such a case. Notwith- 
standing the invalidity of the compromise, the 
entire gold fund adjudged upon the admission 
of the offenders in the negotiations which led to 
it and upon other uncontradicted evidence, to 
belong whoUy to the government as duties. 

2. The record in the said friendly action of 
debt was not conclusive evidence of the rights 
of the parties and the character of the fund. 

3. As between two sets of informers, where 
the first information of the frauds, which led to 
the eventual recovery of the penalties, was giv- 
en by one set and the other rendered valuable 
service in collecting evidence and testimony, 
and expended money therefor, without which it 
was doubtful whether any considerable sum 
would have been realised, Jield, that the first 
set, that gave the information which induced 
the prosecution, was entitied to the informer's 
share. 

At law, 

Simon Towle, for the United States. 
O. A. Seward, for Webster, Moulton & 
Beecher, 
C. Pine, for Burtnett & Heffielln. 
A. W. Tenney, for Wiggins. 



BENEDICT, District Judge. This is a con- 
troversy between the customs officers and cer- 
tain informers on the one hand, and the 
United States on the other; and also between 
the Informers, among themselves In regard to 
the distribution of a certain fund which orig- 
inally consisted of $59,722 in gold and ?32,000 
in currency, and which was paid into the reg- 
istry of this court, under the following cu-- 
cumstanees: In the summer of 1867 the offi- 
cers of the customs having discovered that 
great frauds' upon the government had been 
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perpetrated by persons doing business in this 
city under the name of J. W. George & Co., 
by means of the unlawful -withdra-wal, with- 
out payment of duties, of dutiable merchandise 
from the bonded warehouse Nos. 290 and 2&1 
West-street, criminal proceedings were insti- 
tuted against the offenders, in which several of 
them were arrested and held to bail for trial, 
and a civil action for duties, amounting to 
-$400,000, was commenced in the district court 
against one of them, named Henry Hart, in 
which suit a large amount of real estate and 
personal property was attached; a quantity of 
cigars, appraised at some §25,000, was also 
seized by the collector, as forfeited by reason 
■of these frauds. Pressed by these proceedings, 
the offenders commenced negotiations with 
the officers of the government, which termi- 
ijated in an agreement made at Washington 
with the secretary of the treasury, by which it 
was arranged that the offenders should pay to 
the United States the sum of §59,722 in gold 
for the duties on the cigars, brandy, rum, gin 
and wine withdrawn by them without pay- 
ment of the duty, and also $32,000 in currency 
as penalties for illegal abstraction of such 
bonded merchandise; and upon such payment 
the government was to discharge aU the prop- 
erty which had been attached or seized, and 
release the offenders from aU civil and crim- 
inal liabilities relating to the illegal transac- 
tions. Accordingly, instructions were issued 
to the district-attorney to carry into effect the 
arrangement, and the offenders proceeded to 
make the payment agreed on. This payment, 
however, by arrangement with the district- 
attorney, was not made in the action for du- 
ties which was pending in the district court, 
but a new, and in some sense a friendly, ac- 
tion of debt was commenced in the circuit 
-court, not for duties, but for penalties and for- 
feitures, amounting to the sum agreed on, 
namely, $59,722 M gold, and $32,000 in cm-- 
reney, in which action judgment was confessed 
■on the same day, and the same satisfied on the 
payment, into the registry of the circuit court, 
of the sums demanded. At the same time the 
property attached in the action pending in the 
district court was released from custody, and 
all the criminal proceedings stopped. The 
■cigars held under seizure by the collector were 
.also directed to be released on due entry, and 
payment of the duties to the collector. There 
being thus $59,722 in gold, and $32,000 in cur- 
rency, in the registry of the court, a contro- 
versy arose respecting the rights of liie customs 
officers and the informers in the fund, it being 
•claimed by the officers and informers that no 
part of it was duties, but that it was all pen- 
alties and forfeitures, and as such was distrib- 
utable one-half to the government, one-fourth 
to the customs officers, and one-fourth to the 
informers. A controversy also arose between 
the parties claiming to be the uif ormers, in re- 
gard to their respective rights. One-half of 
the gold and one-half of the currency, being 
clearly payable to the United States, has been 
so paid by consent, and one-half the residue of 



the currency admitted to be payable to the col- 
lector bas also been paid by. consent, thus 
leaving in the registry $29,861 in gold and 
$8,000 in currency. To one-half of this $29,- 
861 in gold the customs officers lay claim. 
The informers claim the other half, as well 
as the balance of the currency. These re- 
spective claims have been set forth by peti- 
tions, imder which, by order of court, testi- 
mony in behalf of all parties has been taken 
by the clerk, upon which petitions, and some 
363 pages of testimony, with a mass of exhib- 
its, the case now comes before the court for 
its determination. 

The course of procedure adopted in this pro- 
ceeding appears to me somewhat irregular. 
A more proper practice would have been for 
the customs officers and informers to have set 
forth their claims to this fund by petitions to 
which answers should have been interposed by 
the government, and upon the issues thus 
framed and the testimony adduced by the re- 
spective parties in support of their allegations 
a decree could have been rendered with less 
danger of confusion and mistake. The re- 
spective parties petitioning here seem to have 
treated each petition as an answer to the oth- 
ers, and the custom-house officers appear to 
have considered themselves entitled to prove 
their ease under the petition presented by the 
United States. But as all parties have spread 
out their case very fully on the evidence, and 
as all the points In controversy have been con- 
sidered and argued by the counsel without ob- 
jection, as if duly pleaded, it appears unneces- 
sary to direct the proceedings to be reformed. 

In considering the questions thus raised it 
will be convenient to examine first the claim 
made by the customs officers and informers to 
that portion of the fund consisting of $29,861 
in gold. The claim in regard to this is $59,722 
in gold, of which the $29,861 remaining in the 
registiy is a moiety, consisted of fines and 
penalties, and that a moiety of it is given by 
law to the customs officers and informers, 
while on the part of the United States it is 
contended that the $59,722 was not fines and 
penalties, but duties, in which no person is en- 
titled to share with the government. The de- 
termination of this issue renders it necessary 
to consider at the outset the effect of the rec- 
ord of the judgment in favor of the United 
States against the offenders which was entered 
on the 27th day of December, 1867, and was 
satisfied upon the payment of this fund into 
the registry- This record, which it has been 
suggested on this argument must be conclusive 
in favor of the customs officers and informers, 
would, as I view it, if held conclusive, deprive 
those persons of any right to any portion of 
the fund. This will appear from an examina- 
tion of the record itself. The cause of action 
which the record sets forth, and which was 
admitted by the confession is this: That cer- 
tain parties, defendants, unlawfully removed 
from a bonded warehouse dutiable goods with- 
out payment of the duties, whereby, as it is 
averred, the value of the goods became for- 
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felted to the United States, wherefore the 
United States became entitled to have of the 
defendants $59,722 in gold and §32,000 in cur- 
rency. The record nowhere refers to any 
statute by virtue of which the alleged forfei- 
ture arose, and no statute has been found 
which forfeits the value of the goods for any 
such, act as is set forth in the declaration, or 
which, upon the facts stated in the declara- 
tion, created a legal liability on the part of the 
defendants to pay to the United States this 
$59,722 in gold, and §32,000 in currency. Now, 
customs officers and informers can only daim 
to share in fines, penalties and forfeitures 
which are created by some law of the United 
States. K no statute exists by virtue of 
which any particular sum of money, whether 
called a fine, penalty or forfeiture, has been 
demanded and paid, no customs officer or in- 
former can share in the money. Here was no 
forfeiture of goods, for no goods subject to for- 
feiture werepi'oeeeded against; the cigars which 
were seized by the collector were released, 
without any other condition than that they 
be duly entered, the duties paid, and the illegal 
acts charged iu the declaration did not render 
the parties liable in a civil action under any 
law of the United States, to such fines and 
penalties as were demanded. It may be that 
the §32,000 in em^reney, which formed part of 
the demand, can be held to be thirty-two fines 
of §1,000 each incurred by virtue of the act 
of Aug. 6, 1846, and that portion of the fund 
has been so ti'eated by the government; but 
this would not affect the $59,722 in gold which 
is now under consideration. If, then, the rec- 
ord alone were to be looked to as fixing the 
rights of the parties it would seem to confer 
no rights upon the customs officers and in- 
formers to a distributive share of the gold in 
the registry. This difficulty has been realized 
on this proceeding, and accordingly the cus- 
toms officers and informers have not rested 
their claims upon the record of the judgment 
alone, but have without objection on the part 
of the government introduced much testimony 
to show the real nature of the claims made 
by the government against the offenders. 

The case being thus opened, evidence has 
been also introduced by the United States 
tending to show the circumstances under 
which this money was demanded and paid; 
This evidence, therefore, thus introduced by 
the respective petitioners, and which discloses 
the actual liability which the parties who paid 
this money were under to the United Sta"tes, 
and from which they sought to be discharged 
by the pasrment which they made must be con- 
sidered in connection with the record in deter- 
mining the character of the fund in question 
and the rights of the parties to share therein. 
It is proper to say here, that if the course of 
this proceeding had been otherwise, and the 
judgment entered on the 27th of December, 
1867, had been relied upon as decisive of the 
character of this fund, it would doubtless have 
been incumbent upon the court— called on as 
this court is by this proceeding, to distribute 



a fund in its registry— to require a fuller ex- 
planation than has yet been given of the ch*- 
cumstances under which that juagmenc was- 
taljen. Upon this argument it has been treat- 
ed by the eoimsel for the government as 'an. 
inadvertence, and perhaps properly so treated, 
but it is such an inadvertence as to requh'e 
fuU explanation before I should feel justified 
in disposing of this large amount of money in 
accordance with its terms. 

Looking, then, into the evidence as it has^ 
been given, it appears that certain parties, do- 
ing business under the name of J. W. George 
& Co., perpetrated frauds upon the government 
by removing for consumption dutiable goods 
from a bonded warehouse without payment of 
the duties, that criminal proceedings were 
commenced against them, and, also, a civil 
proceeding, to recover some §400,000 of duties, 
in which suit a large amount of property was 
attached, whereupon the offenders applied to- 
the secretary of the treasury for relief, and 
then plainly and deliberately admitted them- 
selves to be liable to the government for du- 
ties amounting to §59,722 in gold, which they 
promised to pay, together with the sum of 
§32,000, as thirty-two penalties for as many 
unlawful withdrawals, which they also admitT 
ted to have been committed by them, and 
thereupon the seeretaiy agreed that all the 
parties implicated should be released from all 
civil and criminal liability relating to the 
transactions in which they had been engaged, 
upon the payment of such duties and penalties. 
In pursuance of this agreement the parties did 
pay into the re^stiy of this court the §59,722 
in gold, and the §32,000 in currency in question, 
and all the pending civil and criminal proceed- 
ings were thereupon stopped by the district-at- 
torney; but the payment, instead of being 
made in the proceedings pending at the time 
of the agreement with the secretary, was made 
in satisfaction of a judgment confessed by 
them in a friendly action which they suggested 
should be commenced as affording tiiem a more 
satisfactory evidence of the payment of the 
money which they had agreed with the secre- 
tary to pay. Upon this evidence it has been 
claimed by the government that the agreement 
made by the secretary was a compromise made 
by virtue of the act of Mardi 3, 1863, § 10 
(12 Stat. 740), and therefore decisive of the 
character of the fund realized in pursuance of 
it; but to this I do not assent. The authority 
conferred by the act referred to is an extraor- 
dinary power which the interest of the secre- 
tary of the treasury, as well as that of the gov- 
ernment, reqinre to be carefully guarded against 
abuse. The statute therefore confines the pow- 
er to the compromise of claims in favor of the 
United States, and confers no power at all in 
regard to criminal prosecution. It looiis also 
to the attorney of the government in charge of 
the daim as the proper place of origin for ar- 
rangements looking to a compromise, and might 
well be held to confer no power in regard to 
claims not in suit, and it requires as the basis, 
and the only legal basis of action on the part 
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of the secretary, a report of the attorney of 
the govemment showing ui detail the condi- 
tion of the daim and the terms of compromise 
proposed, and also showing the approval of the 
terms by the attorney. It also requires hi ad- 
dition that the solicitor of the treasuiy should 
recommend the acceptance of these terms. 
Thus it wiU he seen that the act provides for 
the creation and preservation of a complete rec- 
ord of all eases of compromises, showing the 
transaction in detail, and the voluntary assent 
of three different officials to the terms of com- 
promise which it is proposed to accept is re- 
quired to make It effective. Under the statute 
the action of the secretary is confined to the 
acceptance or rejection of the terms recom- 
mended by the attorney. Here the terms 
agreed to by the secretary were never reported 
or recommended by the distiict-attomey, and 
the action of the secretary must therefore be 
held to be without sanction of law and of no 
effect as a legal compromise. 

The present case, in which it has been claim- 
ed by the govemment that the recommenda- 
tion of the district attorney of terms requiring 
a less sum than that finally agreed on by the 
secretary warranted the secretary under the 
statute in accepting terms deemed more favor- 
able, affords a good illustration of the result 
of any other than a strict adherence to the pro- 
visions of the act. For it seems, as I under- 
stand the figures, that the terms agreed upon 
by the secretary, although apparently less fa- 
vorable to the offenders than those recommend- 
ed by the district-attorney, were, in fact, more 
favorable, and the sum realized was several 
thousands of dollars less than the parties them- 
selves had offered to the district-attomey. 
Wliile considering the action of the secretary in 
making this compromise, I feel bound to notice 
* another promiaent feature in it, which is, that 
the secretary undertook to compromise the 
criminal proceedings which were pending in 
eomt. Neither the act of March 3, 1863, nor 
any other act that I know of, confei'S that power 
upon the secretary of the treasmy. The so- 
licitor of the treasury may perhaps have power 
in a proper case, and upon his own official re- 
sponsibility, to instruct a district-attorney to 
effect a discontinuance of a criminal prosecu- 
tion for offences arising under the revenue laws; 
but I know of no statute which permits either 
the secretary or the solicitor to demand money 
of a person accused of crime in consideration 
of causing a criminal prosecution to cease, not- 
withstandhig the fact that the money may be 
demanded for the United States, as was the 
case here. Civil suits for penalties and for- 
feitures may be compromised or remitted by the 
secretary in the manner prescribed by law, but 
I apprehend that neither the power to deter- 
mine the extent of punishment to be inflicted in 
a criminal proceeding, nor the pardoning power 
has been intrusted to the secretary or the so- 
licitor or the collector. The action of the sec- 
retaiy in regard to the criminal proceedings 
pendmg against J, "W. George, Henry Hart and 
others, was therefore, of no legal or binding ef- 
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feet whatever, and his action hi regard to the 
civil suits against the same parties was also 
unauthorized for want of compliance with the 
conditions which the statute imposes upon hia 
power of remission and of compromise. 

But while the agreement made by the secre- 
tary has no effect as a legal compromise to de- 
termine the character of the fund in question, 
the admission of the parties made to the see- 
retaiy dmung the negotiation which ended in 
the agreement are competent and very con- 
trolling evidence to show the liabilities of the 
parties to the govemment and the real char- 
acter of the fund which they subsequently 
paid in discharge of their liabilities. These ad- 
missions, with other uncontradicted evidence in 
the case, show that the parties who paid this 
$59,722 hi gold were legally liable to the gov- 
emment for duties upon cigars and liquors 
amounting to that sum. This cannot be dis- 
puted as to $34,834.50 of the amount, for Henry 
Hart was the importer of cigars on which the 
duties had been duly ascertained and assessed 
at that sum, and which he withdrew without 
payment of any duty. As to the remainder, 
being duties charged on rum, gin, brandy and 
wine, although the custom-house officials seem 
to have difficulty in tracing the articles, the 
secretary had thirty-two orders on the bonded 
warehouse for certain specified withdrawals of 
such liquors, which were signed by these same 
parties, which quantity, it is proved, they with- 
drew Tyithout payment of the duties. The ap- 
praisers and other officers of the cu-tom-hous& 
declare that neither the records of the custom- 
house nor the orders, nor both together, enable- 
any one to say what amount of duties have- 
been lost, but there is evidence tending to show- 
withdrawals of hquors by these parties from' 
this warehouse without payment of the duties. 
And this evidence with the admissions of the- 
parties as to the amoimt, is sufficient to show 
that this is not a case of simply calling a sum; 
duties which was in reality penalties, as has- 
been contended, but that an actual legal lia- 
bility to the govemment for duties existed, the 
exact amoimt of which the parties admitted 
and promised to pay. It is said there could be 
no legal liability for duties, because no duties 
can be "collected, levied, and paid" as duties 
unless 'the merchandise is in the possession and 
control of the govemment; as soon as property 
is fraudulently withdirawn, the power to collect 
duties ceases, and fines, penalties, and for- 
feitures are imposed. But the law is other- 
wise. Duties are not simply a charge upon 
the merchandise to.be collected by means of 
the custody of the property only; they are also 
a personal charge against the importer— a debt 
created by law which may be collected by a 
civil action wholly irrespective of the possession 
and custody of the goods. U. S. v. Lyman 
[Case No. 15,647]. Here cigars, on which the 
duty was ?34,834.50, were actually imported by 
these parties, who were liable as importers for 
such duties, and who discharged that liability 
by the payment of the fund in question, while 
the liquors were bought by thenPin bond sub- 
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jeet to duties, sufficient in amount, as they 
themselves admitted, to make up the balance 
of the $59,722, and whieh they became also lia- 
ble to pay "When they -withdrew the merchan- 
dise for consumption, as they subsequently did. 

Again, it is said that there was no liability 
for duties so far as the liquors were concerned, 
because the goods had been taken out of the 
bonded warehouse on bonds to deliver them to 
a manufactuiing warehouse, whereby the right 
to duties was lost, and the only subsisting lia- 
bility was for damages upon the bonds. But 
the evidence shows quite plainly that the osten- 
sible transfer to the manufacturing warehouse 
which was owned by these same parties, was 
simply a cover for the fraud. The real inten- 
tion of the parties, when the goods were bought, 
was to withdraw them and put them upon the 
market without payment of duties, and that 
intention was successfully carried out by means 
of the ostensible transfer to the manufacturing 
warehouse. The whole was but one single con- 
nected enterprise, namely, ;the withdrawal of 
these dutiable goods for consumption without 
payment of the duties. Furthermore, if this 
$59,722 in gold be not duties, what is it? It 
is said to be penalties prescribed "by the act of 
Aug. 6, 1846, but the penalties provided by that 
act are a fine of ?5,000 or imprisonment in the 
discretion of the court, and a penalty of $1,000 
for opening the warehouse and getting access 
to the goods m the absence of the custom-house 
oflacer. If the latter penalty was ever incurred 
t>y these parties, which is by no means clearly 
shown, it forms the portion of the fraud consist- 
ing of the $32,000 in currency and is not the 
gold. Besides, what act prescribes a penalty 
in gold? But the fund in court is said to be 
a smgle amount paid by viitue of the duress of 
the civil and criminal proceedings; and there- 
fore that no part is duties. Now, an exaction, 
not based upon a legal liability, paid to avoid 
the exposure and punishment likely to follow a 
criminal prosecution, is what is characteristic- 
ally called in common parlance "hush money." 
If such were the character of this fund it would 
not avail the customs officei's and informers, 
for they are by law entitied to a certain share 
of lawful fines, penalties and forfeitures, un- 
posed and collected by virtue of provisions of 
law. No statute gives them any right to any 
portion of irregular exactions. But to suppose 
the secretary of the treasury, or the solicitor or 
the district-attorney to have consented to such 
an exaction from offenders like these, is to im- 
pute a gross dereliction. No such supposition 
is necessary to determine the character of this 
gold, for the evidence sufficientiy shows that it 
was demanded as duties— was due as such, and 
was so paid. It must accordingly be distribut- 
ed as such. 

In dismissing this branch of the case I may 
properly add that the action of the secretary 
of the treasury in making the agreement which 
he did with these offenders, and which was* 
severely criticised upon the argument as an 
attempt to deprive the customs officers and in- 
formers of their legal rights, does not appear 



to me to be capable of such a eonsti-uction. If 
such an intention were disclosed by the proofs, 
it would receive no support at the hands of this 
court, for the rights which the law gives to 
informers and to customs officers, in order to 
insure a better enforcement of the revenue laws, 
are rights which are entitied to be carefxdly 
protected, both by officials and coiurts. I dis- 
cover no such intention in the action of the sec- 
retary, but only an effort to obtain for the gov- 
ernment as great a portion of the duties legally 
due it as was possible by the method adopted. 
Whether a vigorous prosecution of the civil ac- 
tion for the $400,000 of duties supposed to have 
been lost, and the proper criminal punishment 
of the offenders for their crimes, together with 
an enforcement of the forfeitures hicmxed would 
not have been a method more likely to secm'e 
obedience to the law hi future is, perhaps, open 
to question, and it may be that such a course 
would have realized in addition to these duties, 
a larger amount of i)enalties and forfeitures 
than the $32,000 which was paid; but the 
abandonment by the officers of the government 
of the prosecutions for penalties and forfeitures, 
although it may have been hTegular or injudi- 
cious, can have no effect to change the charac- 
ter of a payment of duties, which is shown to 
have been made in discharge of a subsisting lia- 
bility to such duties. My conclusion upon this 
branch of the case therefore, is, that the cus- 
toms officers and informers have failed to show 
themselves entitied to a distributive share of 
the $29,861 of gold now in the registiy. 

There remains only to determine who are the 
informers entitied to the $8,000 of currency 
which has been substantially conceded to be 
penalties distributable to the informers; the 
other quarter of the $32,000 in currency havhig 
been, as before stated, paid over to the collector 
as penalties in which he was entitled to share. 
The persons claiming to be the informers are, 
J. W. TViggins, D. H. Burtnett, and J. W. Hef- 
felin; on the one hand, who claim one quar- 
ter of the whole amount of penalties, and E. D. 
Webster, George T. Moulton, and J. S. Beecher 
on the other; the latter persons do not present 
for the decision of the comt any issue between 
themselves, but have consented that whatever 
may be found payable to any of them shall be 
paid to the attorney who represents them all. 
They do, however, dispute the right of Burtnett, 
Wiggins or Heffelin to any share as informei-s. 

I have examined the voliuninous evidence 
bearing upon this question with care, and 
while I am satisfied that Wiggins procured val- 
uable evidence, and Burtnett and Heffelin evi- 
dence still more important, tending to make out 
a strong case against the offenders without 
which, Indeed, it is doubtful whether any con- 
siderable smn would have been realized from 
them, and although it seems to me not consist- 
ent with justice that Burtnett, who spent much 
time, and expended some money in ferreting out 
the details of the fraud and in finding the prop- 
erty, which was attached as the property of 
Henry Hart, still I am unable to adjudge either 
Burtnett or Heffelin or Wiggins to be legally 
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Entitled to share in this fund as informers. 
Their action cannot he said to have induced the 
prosecutions which were instituted. The fraud 
was discovered by others. Proceedings, were 
commenced in pursuance of that information, 
and the clue to the parties was obtained before 
either Wiggins or Burtnett or Heffelin gave 
any information; what they did was to fur- 
nish evidence tending strongly to confirm the 
truth of the statements of the informers. The 
informer is he, who, with the intention of hav- 
ing his information so acted upon, first gives 
hiformation of a violation of law which induces 
the prosecution and contributes to the recovery 
of the fine, penalty, or forfeiture, which is 
eventually recovered. Sawyer v. Steele [Case 
No. 12,406]; Bank v. Bangs, 2 Edw. Oh. 1(^; 
Lancaster v. "Walsh, 4 Mees. & W. 16. In the 
present case information had been given of 
these frauds, upon which positive and effective 
action was taken and which contributed to the 
recovery of the §32,000, a considerable period 
before either Wiggins or Burtnett or Heffelin 
gave any information at all, and such first in- 
formers, who were Webster, Beecher and Moul- 
ton, are the legal informers entitled to inform- 
ers' share of this fund. In accordance with 
these views a decree must be entered adjudg- 
ing that E. D. Webster, Rodman G. Moulton, 
and John S. Beecher,* are entitled as informers 
to the $8,000 currency in the registry, and that 
the United States is entitled to the §29,861 hi 
gold. 
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Removal of Causes— Jddioiabt Act. 

In cases properly removed here under section 
12 of the judiciary act [1 Stat. 79], the defend- 
ant is not in default for not having answered or 
pleaded in the state court before or at the time 
of filing his petition for the removal. 
[Cited but not followed in Heideeker v. Red 
Star Line S. S. Co., 32 Fed. 707. Cited in 
Pelzer Manuf 'g Co. v. St. Paul Fire & Ma- 
rine Ins. Co., 40 Fed. 186.] 

Suit for specific performance of contract 
for the sale of lands, commenced in the state 
court by publication against the defendant, 
a non-resident. By the published notice or 
summons the defendant was required to an- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



swer on the 16th day of May, 1870, that be- 
ing the lirst day of the May term. On that 
day the defendant appeared and filed his 
petition and the requisite bond for the re- 
moval of the cause to the United States cir- 
cuit court for the district of Nebraska, and 
the next day the court ordered the removal. 
The defendant did not answer in the state 
court or take any steps therein except to ap- 
ply for the removal of the cause. On the 
first day of the next term of this court, the 
plaintiff moved for a default against the de- 
fendant for his failure to answer; and that is 
the question before the court. 

Redick & Briggs, for the motion. 
Gaunt & Wakely, contra. 

Before DILLON, Circuit Judge, and 
DUNDY, District Judge. 

DILLON, Circuit Judge. This removal 
was applied for and properly granted under 
the twelfth section of the judiciary act. It 
was applied for at the time the defendant 
was required to and did make his appear- 
ance. He was not bound to plead anterior 
to, or contemporaneously with, the filing of 
his petition for the removal of the cause. 
When that petition was duly made, the req- 
uisite facts entitling to a removal shown and 
the surety offered, it became "the duty of the 
said court to accept the surety and proceed 
no further in the cause." The state court 
could not require or receive an answer after 
the removal was thus applied for, and hence 
there was no default on the part of the de- 
fendant in not answering in that comt, and 
none for not answering in this court, since 
this is the first day of the term occurring 
after the cause was transferred to it The 
cause is in equity, and the defendant will be 
required to plead by the next rule day to 
the merits. If he desires to demur we order 
that he do so at this term. Ordered accord- 
ingly. 

NOTE. Under section 12 of judiciary act the 
right must he claimed when appearance is enter- 
ed. Johnson v. Monell [Case No. 7.399]; 
'Sweeney v. Coffin [Id. 13,686]. Therefore when 
the action in the state court is by consent referred 
and is continued, it is afterwards too late to have 
it removed under section '12 of the judiciary acL 
Robinson v. Potter, 43 N. H. 188. Practice: 
McBratney v. Usher [Case No. 8,661]. 



Case Ifo. 17,335. 

WEBSTER V. GILMAN. 

[1 Story, 499.] 1 

Circuit Court, D. Maine. May Term, 1841. 

Renunciation op Devise— Non-Possession — Es- 
toppel — Fee Simple and Freehold Estates- 
Writ OF FORMEnON— COSVETANCE BT DISSEISED 

Life Tenant — Contingent Rejiaindebs — 
Merger. 

1. A mere non-possession of real estate by 
the devisee under a devise, short of the period, 

1 [Reported by William W. Story, Esq."] 
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prescribed by the statute of limitatioiis to bar 
a right of entry, does not amount to a positive 
renunciation or disclaimer of the devise, or to 
proof thereof, on the part of the devisee. 

2. Qusere, whether by our law, any renuncia- 
tion or disclaimer, not by deed or matter of rec- 
ord, would be an extinguishment of the right 
of the devisee. At all events, it should be evi- 
denced by some solemn act or acknowledgment 
in writing, or by some such open and positive 
act, as will i)revent all future cavil, and oper- 
ate as a quasi estoppel. 

3. A tenant in fee simple cannot maintain a 
writ of entry, founded upon his supposed seisin 
of a freehold only; for he has no such estate sep- 
arate from the entire fee. But he must count 
according to the fact, upon his own seisin in 
fee simple. The same is the case with a tenant, 
in fee tail; and Ms appropriate remedy is by a 
writ of formedon, and not by a writ of entry. 

4. Where a devisee of a life estate makes_ a 
conveyance thereof, at a time when she is dis- 
seised of the premises, the conveyance is inop- 
erative. 

5. Where a devisee in remainder in fee pur- 
chases tiie life estate, he becomes tenant in fee 
simple, and tiie life estate becomes merged in 
the remainder. 

6. Where there is a devise to A. for life, re- 
mainder to B. and C, to preserve contingent re- 
mainders, remainder to the issue of A. in tail 
male; there, if A. should renounce or disclaim 
the life estate, the subsequent remainders to B. 
and G. would immediately take effect, and so 
preserve the contingent remainder to the issue 
of A. in tail male. 

Writ of entry, dated the 15th of February, 
1838. The demandant [Hemy Webster], de- 
scribing himself as an alien, subject of Great 
Britain, and averring, that he had never 
been a citizen of the United States, or any 
part of the same, in his count demanded 8> 
certain tract of land, situated in Mercer, in 
the county of Somerset, and state of Maine, 
being part of the fifteen mile lot D. 2, for- 
merly a portion of the Plymouth Company 
proprietary lands on the Kennebec, of -whicli 
the demandant claimed to have been seised 
in his demesne as of freehold within twenty 
years, and complained of a disseisin done 
by the defendant [Caleb Gihnan]. The ten- 
ant pleaded, that he did not disseise, &c.; 
and upon that, issue was joined, and tlie 
cause was committed to the jury.' At the 
trial, the demandant proved, that lot D. 2, 
which, it was admitted, embraced the de- 
manded premises, was originally granted and 
assigned by the proprietors of the Kennebec 
purchase, whose tifle was deduced from the an- 
cient colony of New Plymouth, to Florentius 
Vassal, of London, his heirs and assigns, 
December 12th, 1770, according to a copy in 
the case, taken from the Proprietary Records, 
bk. 3, p. 22, in pursuance of a vote extracted 
from the Records, in same volume, pages 
29-55. 

Florentius Vassal made his will, disposing 
of this, among other portions of his estate, 
September 20th, 1777, and he died in the 
course of the following year. The will was 
proved (as appears by the copy filed in the 
casej in the prerogative court of Canterbury, 



on September 14th, 1778; and an exemplifica- 
tion of it was exhibited, which had been filed 
and recorded in the probate office for the 
county of Kennebec, under the law of the 
state of Maine. By this will, the testator 
devised certain plantations in the Island of 
Jamaica, and also all his "lands, tenements, 
and hereditaments whatsoever, situate and 
being in New England, in North America, 
and all his estates, right, and interest there- 
in," to- the Right Hon. Hugh Irord Viscount 
Falmouth, the Right Hon. William Wild- 
man, Lord Viscount Earrington, and Charles 
Spooner, Esquire, and their heirs, to the uses, 
and upon the trusts, and for the interests and 
purposes, and with, under, and subject to, 
the powers, provisoes, and declarations there- 
inafter limited, declared, and expressed, as 
to, for, and concerning one of the aforesaid 
plantations, called "Sweet River," &c., and 
also as 1o, for, and concerning all my lands, 
tenements, and hereditaments whatsoever, 
situate, lying, and being in New England 
aforesaid, as follows: To the use of his son 
Richard Vassal and his assigns for and dur- 
ing his life; and from and after the deter- 
mination of that estate by forfeiture or other- 
wise, during the life of the said Richard, to 
the use of the said trustees and their heirs, 
during the life of the said Richard, in trust 
to preserve the contingent uses and estates 
thereinafter mentioned from being defeated 
or destroyed; and for that purpose to make 
entries and bring actions, as occasion shall 
be or require, &c.; and from and after the 
death of the said Richard, to the use of all 
and every the son and sons of the body of 
the said Richard, begotten or to be begotten, 
to be equally divided between or among his 
said sons, if more than one, share and share 
alike, and they to take as tenants in common, 
and not as joint tenants, and the several and 
respective heirs male of the boCy and bodies 
of such son and sons, there being more than 
one; and on failure of such issue male of his 
or their body or bodies respectively, then as 
to the part and share or parts and shares of 
and in the said premises, as well originally 
belonging to, or accruing, or devolving upon 
such son or sons by survivorship, the same 
shall, eo often as it shall happen, go and re- 
main unto and to the use of the survivors 
and survivor and others and other of the said 
sons, and to the heirs male of the bodies and 
body of such surviving and other sons, if 
more than one, to take in equal shares as 
tenants in common, and not as joint tenants, 
and if the issue male of all ^uch sons save 
one shall fail, or if there shall be but one 
son, then to such or remaining son and the 
heirs male of his body issuing; and for de- 
fault of such issue, to the use of William 
Dickenson and William Smith, and the sur- 
vivor of them, and the executors, adminis- 
trators, and assigns of such survivor, for the 
full end and term of six hundred years, to 
commence and be computed from the failure 
of such issue male of the said Richard, and 
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thenceforth fully to be completed and ended, 
without impeachment of waste, upon the 
trusts for the intents and purposes, and under 
and subject to the provisoes thereinafter ex- 
pressed, of and concerning the same term; 
and from and immediately after the end, ex- 
piration, or other soever determination of the 
said term, and in the meantime, subject 
thereby and to the trusts thereof, to the use 
of Elizabeth Vassal, the then only daughter 
of the said Kichard Vassal, and her assigns 
for and during her life, and from and im- 
mediately after the determination of that 
estate by forfeiture or otherwise, during the 
life of the said Elizabeth, to the said trus- 
tees, Lord Viscount Falmouth, Lord Vis- 
count Barrington, and Charles Spooner, and 
their heirs, during the life of the said Eliza- 
beth, in trust by the ways and means before 
mentioned to preserve the contingent uses 
and estates thereinafter mentioned from be- 
ing defeated or destroyed, &c. &e.; and from 
and immediately after the decease of the 
said Elizabeth, to the use of all and every 
the son and sons of the said Elizabeth to be 
begotten, to be divided amongst such sons, 
if more than one, share and share alike, and 
they to take as tenants in common, and not 
as joint tenants, and the several and re- 
spective heirs male of the body and bodies 
of all and every such son issuing; and in case 
of the decease of any such son or sons, there 
being more than one, and failure of .such 
issue male of his or their body or bodies re- 
. spectively, then as to the part or share or 
parts or shares of and in the said premises, 
as well originally belonging to, as accruing 
or devolving upon such son or sons by sur- 
vivorship, the same shall from time to time, 
as often as it shall so happen, go, remain, 
and accrue unto the use of the survivors and 
sui-vivor, others and other of the said sons 
and the heirs male of the body and bodies of 
such surviving and other son and sons re- 
spectively, such surviving and other sons, if 
more than one, to take also in equal shares 
as tenants in common, and not as joint ten- 
ants; and if the issue male of all such sons 
save one shall fail, and if there shall be but 
one such son," then to such one or remaining 
son and the heirs male of Ms body issuing; 
then to the use of the second and every other 
daughter and daughters of the body of the 
said Richard, &c, &c. Richard Vassal died 
about the year 1795, leaving only one child, 
Elizabeth Vassal, who afterwards intermar- 
ried, first, with Sir Godfrey "Webster, de- 
ceased, by whom she had issue, two sons, 
viz. Sir Godfrey Vassal "Webster, since de- 
ceased, and Henry "Webster, the demandant. 
The said Elizabeth afterwards, in the year 
1797, married Richard Henry Fox, Lord Hol- 
land, by whom she had issue, one son, Henry 
Edward Fox. The pedigree, &c. were prov- 
ed by the depositions of Charles Rose Ellis, 
Baron Seaford, &c. and William Hughues 
Brabant, Esq., solicitor, which are in the 
case. Brabant testified, that all the charges 



upon lands devised by the will (which were 
designed to raise portions for younger daugh- 
ters of Richard, and certain annuities) had 
been, to the best of his knowledge and belief, 
discharged or satisfied; and that there were no 
outstanding terms under the will unsatisfied; 
and that those lands were not now subject to 
any life estate, other than that of Lord and 
Lady Holland; nor to any estate for years, 
created by the last will of Florentius Vassal. To 
such facts, as he testified to, he came to the 
knowledge by being solicitor to the late Sir 
Godfrey Webster, last deceased, -and Col- 
onel Henry Webster, the plaintiff, and from 
documents in his hands, as their solicitor, 
and in relation to the above facts particular- 
ly from personal inquiries made by him, as 
such solicitor. To which testimony objec- 
tions were taken at the trial, as incompetent; 
but for the purposes of the trial they were 
overruled. 

Lord Seaford testified, that he was ac- 
quainted with Richard Vassal from about the 
year 1779 until he died, about the year 1795; 
that he was acquainted with Elizabeth Vas- 
sal, now Lady Holland, and her family; that 
he had resided at different periods in the 
Island of Jamaica, where the plantations de- 
vised by the will of Florentius Vassal lay; 
that these plantations were held pursuant to 
the will of Florentius Vassal, and continued 
to be held and possessed under the same, by 
Lady Holland or her husband. Lord Holland; 
and that the former lands of the said Floren- 
tius were not, to his knowledge, subject to 
any life estate, other than that of Lord and 
Lady Holland, or to any estate for years, 
created by the will of the said Florentius. To 
which testimony, also, objections were taken 
at the trial, as incompetent; but for the pur- 
poses of the trial they were overruled. The 
facts stated by Lord Seaford, so far as they 
did not lie within his own knowledge, he de- 
rived from general reputation, and what he 
always understood, and heard, and believed, 
at the different times referred to, from mem- 
bers of the family of Richard Vassal and 
Lady Holland, and persons connected with it. 

The demandant's counsel introduced a 
deed from Lord and Lady Holland, bearing 
date the 30th of January, 1836, releasing 
and surrendering to the demandant all her 
right to the premises, which was duly ac- 
knowledged and recorded, and the execution 
proved by one of the attesting witnesses. 
And he also proved an entry upon the prem- 
ises by Sylvanus W. Robinson, Esq., on be- 
half of the plaintiff, November 3d, 1837. 

The defendaht produced the testimony of 
witnesses to prove his possession of the 
property, and to disprove the seisin of Lord 
and Lady Holland at the time of the execu- 
tion of the said deed, and for a period long 
prior thereto. Asa Olark testified, that in 
the year 1798, when he first became ac- 
quainted in that vicinity, the said [Caleb] 
Gilman was then making improvements on 
the land by clearing the same; that there 
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■were trees cut on the said lot, wMeh must 
have been cut as early as June, 1797; that 
in 1799, the said Gilman claimed all the 
land, -which he now occupies; that the wit- 
ness then knew the lines, which embraced 
that claim, and has no reason to doubt, that 
he claimed the same, when he first began 
his improTements, as supposed in 1797, and 
that Gilman moved his family on to the land 
in the spring of 1801. John Longley testi- 
fied, that in June, 1798, or 1799, he put up 
a barn frame for the said Gilman on the 
land; and at that time he had made consid- 
erable improvement on the place by clear- 
ing and cultivating the land and raising 
crops, and that from the appearance some 
one must have been there occupying the 
place, as a farm, at least two years; and 
that the said Gilman had been in possession 
of the same. land ever since the putting up 
of the barn frame. Simeon Bobbins also 
testified, that he had Icnown the lines of the 
said Oilman's farm for thirty years; they 
were visible and clearly indicated and em- 
braced the land, which had always been 
occupied during that time; and the larger 
part of it had been surrounded by fences, 
since he first had knowledge of it. William 
Farnswortti testified, that he assisted the de- 
fendant in moving his family on to that 
farm, in March or April, 1801; at which 
time he had buildings erected on the farm; 
and previous to that time the witness had 
been on the premises and seen improvements 
making thereon by the clearing of the land. 
The same witnesses testified generally, that 
this possession, so far as they respectively 
know, was open, notorious, exclusive, and 
comporting with the ordinavy management 
of similar estates in the possession and oc- 
cupancy of those, who have title thereto, or 
satisfactorily indicative of such exercise of 
ownership, as is usual on the improvement 
of a farm by its owner. A verdict was 
thereupon taken for the tenant tinder direc- 
tion of the court, and the cause continued 
nisi for the consideration of any questions of 
law, arising upon the effect of the provi- 
sions of the will, and the facts proved in 
the case. The argument of the counsel for 
the tenant was then in part heard, but upon 
an intimation of the court, that there was 
a fatal objection to the suit, the counsel de- 
clined to argue further. 

E. E. Daveis and Charles S. Daveis, for 
demandant. 

Tenney & Preble, for tenant 

The argument for the demandant was to 
the following effect:- The tenant relies upon 
his possession of the premises for forty 
years, as proof of title in him. At common 
law the person, having the right of prop- 
erty, could pursue his remedy at any time. 
If the right is taken away, it must be by 
statute. But the statute of limitations 
(Laws Me. c. 62, § 4; 1 Laws Mass. p. 325, 



c. 13, § 4), does not begin to run against a 
party, until his right of entry accrues. Such 
are the terms of the statute. We expect to 
show, that a right of entry has accrued to 
the demandant within the period limited; 
and we make the point, that adverse occu- 
pancy, not commencing in the lifetime of the 
testator, will not prevent the right of entry 
from accruing to him in remainder. Hunt 
V. Burn, 2 Salk. 423; S. P. 1 Salk. 339; Doe 
V. Danvers, 7 East, 299; Wells v. Prince, 9 
Mass. 50S; Wallingford v. Hearl, 15 Mass. 
471; Stevens v. Winship, 1 Pick. 318; Jack- 
son V. Sehoonmaker, 4 Johns. 390. We shall 
next endeavour to show, that a right of entry 
has accrued to the demandant; although 
there is no evidence of the death of Eliza- 
beth, we contend, that there is evidence, 
that she refused the estate devised. And 
when the devisee of a particular estate re- 
fuses, he in remainder may enter immediate- 
ly. Shelley's Case, 1 Coke, 101; Cheding- 
ton's Case, Id. 154; Vin. Abr. "Remahider," 
C 2, pi. 2; Plowd. 544; 1 Eq. Cas. Abr. 
216, pi. 4; Bac. Abr. "Remainder and Re- 
version," E. The refusal of the estate de- 
vised renders that portion of the devise ab- 
solutely void, and the estate must go im- 
mediately to him in remainder. Avelyn v. 
Ward, 1 Ves. Sr. 420; 2 Brownl. 247. He 
may enter immediately, although this is not 
according to the terms of the devise. As 
indeed it must generally happen. In this 
case "the words are (after giving a life es- 
tate to Elizabeth Vassal), "And from and 
after her decease to the use of her sons," 
&c. The law construes this to mean, from 
and after the termination of her life estate. 
In neither ease does the law require a strict 
adherence to the letter of the devise. Since 
in the former the remainder-man must per- 
mit strangers to occupy the land, until the 
death of the tenant for life. And in the 
latter, he must wait until the termination of 
a life estate, which never commenced. In 
either case the intention of the testator 
would be defeated by interpreting literally 
his own words. 

Such a construction has been put upon the 
words limiting an estate upon the termina- 
tion of an estate tail, where the remainder la 
limited to take effect "upon the death of the 
tenant in tail without issue," or "upon fail- 
ure of issue," or "for want of such issue." 
In these cases, where the devise in tail has 
become void by the devisee dying in the 
life of the testator, those next in remainder 
have not been compelled to wait, until the 
death of the issue of such tenants in tail, 
which would be the strict construction of 
the terms of the devise; but those terms 
have been held merely descriptive of the es- 
tate previously limited, and, this estate being 
void, the subsequent limitation takes place. 
Hutton V. Simpson, 2 Yern. 722; Hartopp's 
Case, Cro. Eliz. 243; Wynn v. Wynn, 3 
Brown, P. O. 95; Goodright v. Wright, 1 P. 
Wms. 397; s. e. 1 Strange, 25, 10 Mod: 370; 
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Hodgson V. Ambrose, 1 Doiig. 337; "Waxner 
V. WWte, 3 BrowQ, P. 0. 435, same law. As 
was said by Lord Mansfield in Hodgson v. 
Ambrose, so we say, that the words, "and 
after tbe decease of the said Elizabeth," 
mean the same thing as, "and after the ter- 
mination of the said life estate"; and that 
this is the common case of a remainder aft- 
er a life estate, where, if the devisee for 
life first estate never takes place, he in re- 
mainder may enter immediately. ITuUer v. 
Fuller, Cro. Eliz. 422, 423. 

The principle, (which is the same in es- 
tates tail and for life,) which we contend 
for, as established by the authorities cited, 
is this: That where a particular estate is 
given by devise, and a remainder over is 
given, whether the remamder is limited in 
general terms,, upon the termination of the 
particular estate, or is limited in terms, de- 
scriptive of the mode, in which such particular 
estate usually determines, and it turns out, that 
the particular estate is void, the estate in re- 
mainder shall vest in possession immediately. 
The intention of the testator to give a general 
reinahider shall not be defeated by the par- 
ticular words; but they are construed as de- 
scriptive of the estate previously limited, and 
not as forming a condition precedent to the 
vesting of the estate in remainder. Thus, as 
estates tail are usually determined by the "death 
of the devisee without issue," "by the failure 
of issue," &c. it is held, that the limitation to 
the remainder-man upon these contingencies 
must be construed as a general remainder over. 
And we contend, that the remainder over in the 
present case should be construed in the same 
way, since estates for life are usually determin- 
ed by the death of the tenant for life. Taking 
it to be established, that the demandant's right 
of entry accrued upon the refusal of Elizabeth 
Yassal to take the estate, we proceed to the con- 
sideration, in what manner and at what time 
this refusal was given. 

No precise form is necessary to constitute a 
refusal or disclaimer of a devise. It was for- 
merly said, that it must be evidenced by matter 
of record, and it was held in Crewe v. Dicken, 

4 Ves. 97, where there was a devise to trus- 
tees, and one of them released and conveyed 
his right to his co-trustee by deed, that this 
was not a good disclaimer of the trust The 
same law was attempted to be maintained in 
Nicloson V. "Wordsworth, 2 Swanst 365; but 
Lord Eldon held the release by deed sufficient 
to enable the remaining trustees to act alone. 
It is not necessary, that the disclaimer should 
be by matter of record; neither must it be by 
deed. Bonefant v. Sir Richard Greenfield, 1 
Leon. 60, Cro. Eliz. 80; Smith v, Wheeler, 1 
Vent. 128; 4 Kent, Comm. 533; Shep. Touch, 
"Testament," p. 452; Townson v. TIckell, 3 
Bam. & Aid. 31. Any acts of the devisee, 
which evidence unequivocally his intention to 
refuse the devise, will amount to a disclaimer 
of the devise. Plowd. 543; 1 Pow. Dev. 429; 

5 Bart. Conv. 192; Ward v. Ward, 15 Pick. 



511, 525. This is apparent in the familiar case 
of a testator, devising to a third person prop- 
erty, claimed by another devisee under the will, 
and the devisee still clahns the property in op- 
position to the wiU. This act is a waiver or 
disclaimer of the benefit of the devise. So, 
in all other eases of implied conditions, if the 
devisee neglects to comply with them, the law 
presumes, that he does not accept the devise. 
So, in. aU cases of election. Upon the most 
thorough examination, which we have been 
able to give to this point, we do not find, that 
the refusal of a devise is governed by princi- 
ples at all different from those governing the 
refusal of an estate conveyed by deed poll, or 
any other onesided contract, viz. to make it 
binding, the grantee must accept it; and what- 
ever evidences,' that he does not accept, is a 
valid disclaimer. This is a rule of such sim- 
ple common sense, that it may seem a waste 
of time to cite so many authorities, in support 
of it. But ever since Crewe v. Dicken, the 
point has been a subject of grave doubt with 
the judges, and is marked with a query by the 
reporters. And yet there are but two deci- 
sions, which are not in accordance with it; 
and they are perfectly reconcilable to it, viz. 
Crewe v. Dicken, which went on the ground, 
that there was an acceptance by the trustee 
(which is opposed to Nicloson v. Wordsworth) 
and the case of Doe v. Smyth, 6 Bam. & C. 112. 
These cases have been allowed to throw a 
cloud over the point, so that it has been con- 
sidered doubtful, whether a man could by will 
fasten an estate upon another, from which he 
' could not free himself without trouble and ex- 
pense. Chancellor Kent merely says, that a 
man is not bound to accept a devise to him- 
nolens volens. According to the rule, for 
which we contend, a verbal refusal, or acts 
showing an intention to refuse, or a passive 
refusal, are all good disclaimers of an estate 
devised, provided they evidence the intention 
unequivocally. Elizabeth Vassal disclaimed 
the devise of the land in dispute by positively 
refusing to accept it. She utterly neglected 
to take any steps to secure the land devised, 
or in any manner to take or claim any benefit 
from the land, until her right to do so was 
taken away by the statute of limitations. It 
is difficult to conceive a more deliberate refusal 
of a devise than such conduct evinces,— a re- 
fusal in fact. And the law would imperatively 
Imply a refusal, under such circumstances, on 
the ground, that it is thwarting the intention 
of the testator; for nothing could be more di- 
rectly opposed to it, than that the lands should 
go into the possession of a stranger, because 
the devisee would neither take them herself, 
nor, by a formal disclaimer, suffer the devise 
over to take effect There are several rea- 
sons, why this period should be fixed upon, as 
that at which the refusal of the devise is evi- 
denced; and we therefore make the point, that 
when the devisee of a particular estate neg- 
lects to enter, until he is boimd by the statute 
of limitations, this amounts to a refusal of the 
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devise. One very obvious reason in its favor 
is, tliat It is tlie period, at wliieh the devisee 
suffers all practicaiile means of asserting his 
riglit to drop, since a devise is utterly witliout 
remedy, when the right of entry is gone. 
Practically, a devisee taltes nothing but a right 
of entry. Secondly, it defeats the intention 
of the testator to suffer a stranger to enjoy an 
estate, which he wished to keep in a particu- 
lar line. Thirdly, it takes away the right of 
the remainder-man, since the disseiser can 
commit waste, to the utter destruction of the 
estate in remainder, and there could he no 
legal remedy against him; he claiming the 
fee, and no one else having a right to enter up- 
on him. 'And this rule is supported by authori- 
ty. Wells V. Prince, 9 Mass. 50S. 

This brings us to the consideration, at what 
time the right of entry of Elizabeth Vassal 
was lost. 1 Laws Mass. p. 238, e. 13, § 4, and 
Laws Me. c. 62, § 4. By the enactment, she 
had twenty years, from the time the adverse 
occupancy commenced, to exercise her right, 
and by the proviso in favor of persons beyond 
seas, she had ten additional years. It appears, 
from the evidence, that Gilman began to oc- 
cupy the land in 1798, therefore Elizabeth 
Vassal's right expired in 1828; and then, as 
we contend, and according to the above case, a 
right of entry accrued to the demandant, Web- 
ster, which he had twenty years to improve; 
and accordingly entry was made on the land, 
on his behalf, ' by Robinson, November 3d, 
1837. If the court rule, that this point is not 
sustainable, but that a shadow of right still 
abides in the tenant for life, sufficient to pre- 
vent the entry of the remainder-man, then we 
ask the consideration of the court to the ques- 
tion, whether it is possible for the particular 
tenant, in any mode, to refuse the devise aft- 
er her right of entry is gone. If not, whether 
this is not an additional reason for confirming 
the rule laid down in Wells v. Prince. If it is 
in her power to disclaim, a disclaimer by deed 
is certainly a good one, according to the au- 
thorities. And we offer the deed of Lord and 
Lady Hollandj. by which they released to tho 
remainder-man all their interest under the de- 
vise. This deed cannot operate as such, since 
there was no seisin in Elizabeth; but it may 
operate as a disclaimer, or a refusal; that is, 
though it cannot convey a right, it can remove 
an impediment to the enjoyment of this right. 
Goodtitle v. bailey, Cowp. 600; Shep. Touch. 
79; Jackson v. Schoonmaker, 2 Johns. 233, 
234. This deed would operate as a disclaimer 
of the devise, if such a disclaimer is adequate 
to effect the intention of the parties. Under it, 
a right of entry accrued in 1836 to the de- 
mandant as reversioner, and his right was 
perfected by an entry made on his behalf in 
1837. 

STORY, Circuit Justice. This cause has been 
very well argued; but, upon the actual posture 
of the pleadings and evidence, we do not enter- 
tain any doubt whatsoever, that our judgment 



ought to be for the tenant. The writ is a WTit 
of entry, brought by the demandant, counting 
upon his own seisin within twenty years, as of 
a freehold; and upon the general issue of nul 
disseisin, the cause came on for trial. The ti- 
tle of the demandant may be shortly stated, as 
arising in this manner. Florentius Vassal (his 
ancestor) being on the 20th of September. 1777, 
seised of the demanded premises, made his 
will, and thereby devised the same to Lord Vis- 
count Falmouth, Lord Viscount Barrington, and 
Charles- Spooner and their heirs upon certain 
trusts, viz. to the use of his son, Richard Vassal, 
and his assigns for life, and upon the determina- 
tion of that life estate by forfeiture or other- 
wise, to the use of the trustees, during Richard's 
life, to preserve contingent remainders, and, aft- 
er the death of Richard, to the use of his sons, 
as tenants In common, in tail male, with cross 
remainders among all the sons, if more than one; 
and upon default of such issue male, if any, and 
all of thd sons, to William Dickenson and Wil- 
liam Smith, and the survivor of them, his ex- 
ecutors, admhiistrators, and assigns, for a term 
of years, upon certain trusts, not necessary to 
be stated, and which are admitted to have been 
completely satisfied; with remainder, subject to 
the term, to Elizabeth Vassal, the then only 
daughter of Richard, for her life; remainder 
to the original trustees. Lord Falmouth, Lord 
Barrington, and Charles Spooner, to preserve 
contingent remainders; remainder to the sons 
of Elizabeth, as tenants in common, in tail male, 
with cross remainders; and upon failure of such 
male issue upon certain other limitations over. 
Richard Vassal died wiOiout leaving any issue 
male; and thereupon according to the terms of 
the will, Eliazbeth Vassal (now Lady Holland), 
his daughter, became entitled to a life estate. 
The demandant is her only surviving son, and 
of course is entitled, as heir in tail in remainder, 
subject to her life estate. Lady Holland by her 
deed in the case, conveyed her life estate in the 
premises to her son, Hemy Webster; and he 
now claims title thereto under th.it deed in the 
present writ of eutiy. 

In the first place, then, upon the posture of 
the facts, it is plain, that the deed of Lady Hol- 
land was wholly inoperative as a conveyance, 
because at the time of the execution thereof, 
Lady Holland was disseised of the premises; 
and, by the common law, which is our law, seisin 
is indispensable to the due validity and opera- 
tion of such a deed of conveyance. But, then, 
it is said, that Lady Holland, in fact, never ac- 
cepted the life estate m the premises under the 
will, but waived, or refused, or disclaimed the 
same; and that her acquiescence for so long a 
period, without asserting any right of entjy or 
possession, is a sufficient proof thereof. We 
see no reason in the facts of the case, upon which 
such a conclusion can be legitimately fotinded. 
On the contrary, her deed to her son is cogent 
evidence, that she did assert her title imder tho 
wni, and meant (although ineffectually in point 
of law) to convey that title by her deed to her 
son. We know of no rule of law, by which a 
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mere naked non possession, or non exercise of 
the right of entry and possession of real estate 
under a devise, short of the period, prescribed 
by the statute of limitations to bar a right of 
entry, is held to amount to a positive renuncia- 
tion, or disclaimer of a devise, or to proof there- 
of. It may be even doubtful, whether under 
our laws any renimciation, or disclaimer, not by 
deed or matter of record, would be an extinguish- 
ment of the right of the devisee. But, at all 
events, it should be evidenced by some solemn 
act or acknowledgment in writing, or by some 
open and positive act of renunciation, or dis- 
claimer, which will prevent all future cavil, and 
operate in point of evidence, as a quasi esrou- 
pel. 

In the next pLace, if Lady Holland had re- 
nounced or disclaimed her title to the demanded 
premises under the devise, how could that help 
the demandant? The determination of her es- 
tate by such a renunciation or disclaimer, will 
amount to no more than a determination thereof 
hi her lifetime, in tlie sense of the will. And 
what then would be the effect? It would vest 
the demanded premises hi the trustees to pre- 
serve eonthigent remainders during her life, leav- 
ing the remainder hi tail male to her issue; that 
is, leaving the demandant, Heniy Webster, ten- 
ant in tall in remamder. There is no pretence 
to say that the trustees have renounced theh: 
trust estates- They, tiierefore, under such dr- 
cumstances alone would now be entitled to main- 
tain a writ of entry, for tlie recovery of the 
premises, founded upon thek freehold. So that. 
In point of law, in either view, the present writ 
of entry brought by the demandant upon his 
own seism of a supposed mere freehold, is en- 
tirely disproved by the facts; for the freehold 
is not in him, but in Lady Holland, or in the 
trustees. 

In the next and last place, (to view the case 
most favorably for the demandant, according to 
the argument,) if the Jife estate of Lady Hol- 
land could be treated as determined, or extin- 
guished, and the estate of the trustees, to pre- 
serve contingent remainders, were merged in the 
remainder vested in the demandant, there woiild 
still be a fatal objection to the present writ of 
entry, since it is founded upon the seism of a 
mere freehold by the demandant; whereas, in 
point of fact, he would, if seised at all, be, under 
such circumstances, seised of a fee tail. The 
writ is not, therefore, supported by the evidence, 
or adapted to this case. A tenant in fee simple 
cannot maintain a writ of entry founded ujxin 
his supposed seisin of a freehold only; for he has 
no such estate separate from the entire fee. But 
he must declare according to the truth of the 
case upon his own seisin in fee simple. A ten- 
ant in fee tail is in a similar predicament. He 
is in no just sense seised of a freehold only; but 
of a fee tail. His appropriate remedy is by a 
writ of formedon; and not by a writ of entry, 
founded upon a mere freehold. The writ, there- 
fore, raries from the- title, and is not maintain- 
able. 

For these reasons we are of opinion, that judg- 
ment ought to pass for the tenant in this suit 
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WEBSTER V. MASSBY. 

[2 Wash. O. O. 157.] i 

Circuit Court, D. Pennsylvania. April Term, 
1808. 

INSOLVEXOT — Discharge under Foreign Law — 
CosFLicT OF Laws— Bail. 

1. The defendant had been discharged by the 
insolvent laws of Pennsylvania, of 1790 and 
1798. The court refused to enter an exoneretur 
on the bail-bond upon this ground. 

[Cited contra in Richardson v. The M'Intyre, 
Case No. 11,789.] 

2. The laws of a foreign country, where a 
contract is made, will be regarded by foreign 
tribunals as to the obligations of the contract, 
and as to its discharge. 

[Cited in Burrows v. Hannegan, Case No. 2,- 
206.] 

3. A discharge of the person under a foreign 
insolvent law, leaves the contract still in force; 
and whether bail shall be demanded or not, must 
depend on the laws of the country where the suit 
is brought. 

Rule to show cause why an exoneretur should 
not be entered on the bail-bond, the defendant 
having been discharged under the insolvent 
laws of Pennsylvania, passed hi 1790 and 1798. 
This law only discharges the pei-son from hn- 
prisonment or arrest, in any of the cases of 
creditors, returned as sudi by the debtor. 

Mr. M'Shane, in favour of the rule, read the 
following cases: 2 Strange, 733; 1 Atk. 255; 
Cooke, Bankr. Law, 3i7; 1 East, 6; 3 Ves. 
44:7; [Millar v. Hall] 1 Ball. [1 U. S.] 229. 

Mr. Hopldnson, against the rule, insisted that 
the defendant could not be discharged by a 
state court, because the plaintiff was not re- 
turned as a creditor. Secondly; that the cases 
cited, apply only t-o the discharges under the 
bankrupt laws of a foreign country," and not to 
mere discharges of the person. 

BY THE COURT. The difference between a 
discharge from the contract itself by a foreign 
judgment, and a mere dischai^e of the person, 
is an obvious one. The laws of a foreign coun- 
try, where the contract is made, will be re- 
garded by the tribunals of another country; and 
so will the same laws whidi discharge the debt- 
or from the obligations of his contract In Cara- 
franque v. Bumell [Case No. 2,342], this court 
decided, that the defendant should not be held 
to bail, because the French aret was incorporat- 
ed with, and governed the contract. But as to 
the mere forms of proceedings, the laws of the 
country, to whose tribimals tlie appeal is made, 
must govern. A discharge from the contract, 
therefore, by a foreign law or judgment, is con- 
clusive everywhere, upon that contract. But a 
discharge of the pei-son only, tmder a foreign 
insolvent law, leaves the contract still in force; 
and whether bail should in such eases be de- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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manded or not, must depend upon the laws of 
the country, where the suit is brought. The 
other objection, taken by the plaintiff's counsel, 
appears to have considerable weight in it. Up- 
on the whole, we are of opinion, in this case, 
that the defendant ought not to be discharged 
without common bail. Rule discharged. 
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WEBSTER et al. v. NEW BRUNSWICK 
CARPET CO. 

[1 Ban. & A. 84; 1 5 0. G. 522.] 

Circuit Court, D. New Jersey. March, 1874. 

Infrin'gemext of Patents — Combinations — Omis- 
sion OF Elesient — Mechanicai, Equivalents 
—Looms fob Weaving Pii,e Fabrics. 

1. Where a patent has been granted for a com- 
bination of old mechanical elements, it is an in- 
fringement to use all of the elements but one, 
and for the one not used, substitute another old 
element, which, at the time of the invention, 
was known as its mechanical equivalent, per- 
forming substantially the same functions. 

[Cited in Welling v. Rubber-Coated Harness- 
Trimming Co., Case No. 17,382; Putnam v. 
Hutchinson, 12 Fed. 134.] 

2. In order to avoid the charge of infringe- 
ment in such cases, the substituted element 
must be a new one, or must perform a substan- 
tially different function, or must be unknown 
at the date of the patent as a proper substitute 
for the one omitted from the patented combina- 
tion. 

[Cited in Welling v. Rubber-Coated Harness- 
Trimming Co., Case No. 17,382.] 

3. The patent granted to William Webster, 
August 27th, 1872, for "a new and useful im- 
provement in looms for weaving pile fabrics," 
described and claimed the invention to be a com- 
bination of mechanical elements, one of which 
was a wire bar or trough mounted on a vertical 
shaft, pivoted at the outer end, with ilie end 
nearest to the loom oscillating to the extent 
required to transport the wire into the shed. 
The defendant used a loom containing all of 
the elements of Webster's patent, except that 
last mentioned, for which was substituted a 
wire bar or trough mounted upon a horizontal 
rock shaft, supported by two arms, and recipro- 
cating equally throughout its whole length. It 
was shown by the evidence that the latter meth- 
od of supporting the trough was old in the art 
at the date of Webster's invention, and that it 
performed no different function from the Web- 
ster method. Held, that the defendant's loom 
infringed the patent of Webster. 

[Distinguished in Webster Loom Co. v. Hig- 
gins. Case No. 17,342.] 

In equity. 

O. A. Seward and B. R. Curtis, for com- 
plainants. 

Geo. Gifford and Wayne Parker, for de- 
fendants. 

NIXON, District Judge. This bill is filed 
against the corporation defendant, for in- 
fringing certain letters patent, No. 130,961, 
issued to William Webster, August 27, 1872, 
for "a new and useful improvement in looms 
for weaving pile fabrics." 

The answer denies the infringement, and 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
jnission.] 



sets up, as a defence, a prior invention br 
one Ezekiel K, Davis; and that letters pat-, 
ent were granted to him, for inyentions itt 
looms for weaving pile fabrics, dated Feb- 
ruary 0, 1869, and numbered 86,651; that 
the looms which the defendants had in use, 
and which were alleged in the bill of com- 
plaint to infringe the Webster patent, were- 
constructed and operated in conformity to 
the description contained in the said patent 
to Davis; that defendants had a license un- 
der said patent to use said looms; and that 
they rightfully and lawfully used under said 
license. 

I. The complainants' patent refers to the 
wire motions of a loom in the manufacture 
of pile fabrics. It is a patent for a combina- 
tion; and the question of infringement is de- 
termined by the construction of the fifth 
claim, which, in the specifications is stated 
as follows: 

"In combination, the lay and its rigid shut- 
tle-bos, the pivoted vibrating wire trough, 
the reciprocating driving slide, and the latch 
moving thereon, the latter being operated by 
the wire bos, the combination being and op- 
erating substantially as described." 

The combination has six constituents: (1> 
The lay not differing from the lay used in 
the ordinary loom, whose functions are to 
support the shuttle in its motions backward 
and forward. (2) A rigid shuttle-bos, as dis- 
tinguished from a sliding one, placed on the 
same side of the loom as the wire motion, 
and so attached to the lay that it partakes 
of its backward and forward movements. 
(3) The pivoted vibrating wire trough, which 
acts as a support to the wires. By means of 
the latch, and the reciprocating driving slide, 
the wires are drawn from the fabric into this 
trough, which oscillates towards the lay, 
transporting the wires into the proper posi- 
tion, where they are pushed out of the trough 
into the open shed of the loom. (4 and 5) 
The reciprocating driving slide and the latch, 
the former forcing the wire from the trough 
into the shed, and the latter catching into 
the head of the wire by a spring hook, draw- 
ing it again from the fabric into the trough. 
(6) The wire-box, which is a contrivance or 
receptacle for the heads of the wires, when 
they are inserted in the fabric. The box has 
a slot on its top, under which there is al- 
ways' the head of a wire when the loom is in 
operation. The nose of the latch drops into 
this slot and engages the head of the wire 
that lies nearest to the breast-beam of the 
loom, whence it is withdrawn to the trough. 
The wire-box has also other functions. It 
operates as a cam, disengaging the latch 
from the wire head after the wire has been 
inserted into the shed, and supporting the 
hook so that it cannot engage with any of 
the wires in the box while the hook and 
trough are passing from the open shed to 
the breast-beam. 

The evidence hardly admits of a serious 
doubt but that the defendants have in- 
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fringed this combination. The testimony of 
the complainants' expert, Mr. H. B. Ken- 
vrick, is explicit in the matter. After an ex- 
amination of the looms in use by the defend- 
ant corporation, at their svorlis in Ne-w 
Brunswieli, and after producing two models, 
one, marked ■"P," and representing the parts- 
making up the combination referred to in 
the fifth claim of Webster's patent, and the 
other, marked "D," exhibiting the loom seen 
by him at New Brunswick, so far as it rep- 
resented the mechanical elements or contriv- 
ances that are referred to in said fifth claim, 
he testified that one contained substantially 
all the parts embraced in the other; that 
they operated in combination in the same 
way, and produced the same effect. He 
said, referring to the model of the machine 
used by defendants: 

"In this model, the lathe represented is 
an ordinary lathe, to "which a shultle-box is 
rigidly attached, so that it oscillates with 
the lathe. In it there is a vibrating wire 
trough T, which is long enough to support 
the wire— support that portion of It, which 
is not in either the shed or the fabric, or the 
whole of it when the wire is pulled out— and 
so oscillates as to transport the wire from 
the locality at which it was pulled out to 
that at which it is to be inserted, thus per- 
forming precisely the same duties that the 
wire trough performs in the Webster loom. 
It differs from Webster's solely in the way 
in which it is mounted, so as to be capable 
of oscillating to the required extent. In 
Webster's the trough is mounted on a ver- 
tical shaft or pivot. In the defendants' loom 
the trough is mounted upon a horizontal 
shaft. But the two troughs are the same, 
and support and transport the wire in sub- 
stantially the same way. The defendants' 
loom has a reciprocating driving slide, which 
acts as a piston and pushes the wire out of 
the trough inta the shed, and also carries the 
latch or hook, which pulls the wire out of 
the fabric into the trough. This driving 
slide is identical, in all respects, with that 
of Webster. The defendants' loom has also 
a latch or spring hook, which engages with 
a nick or depression in the head of the wire, 
and operates to pull the wire out of the fab- 
ric and deposit it in the trough. This latch 
is substantially identical in construction and 
operation with Webster's latch. In the de- 
fendants* loom there is likewise a wire-box, 
which contains the heads of the wires when 
they are inserted in the cloth, and along the 
bottom of which the heads of the wires slide, 
as in Webster's wire-box. The top of this 
box in the defendants' loom, is so shaped 
that when the nose of the latch strikes the 
top of the box, the latch is lifted and the 
wire released from its grasp and left in the 
cloth; also, in such a way that it holds the 
latch lifted while the latch 'and trough are 
oscillating toward the breast-beam, thus pre- 
venting the latch from engaging with the 
wire head while It is so moving; and the 
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top of this box has also a slot in it, which 
permits the latch or hook to drop so as to 
take hold of that wire which is nearest the 
breast-beam, in order that this wire may be 
drawn out of the cloth. The top of the 
Webster latch-box is constructed In the same 
way to produce these same effects." 

Instead of contradicting this testimony of 
the identity of the two machines, the defend- 
ants' expert, Mr. E. S. Renwick, in effect cor- 
roborates it. He recognizes their difference 
in the mode of mounting and operating the 
wire trough, as Mx. H, B. Renwick did. But 
it is a significant fact that the able counsel 
of the defendants addressed no question^ to 
him which would test the accuracy of the 
direct testimony of the complainants' expert, 
that, notwithstanding this difference in 
mounting, the troughs were the same, and 
supported and transported the wire in sub- 
stantially the same way; and the responses 
made by the witness to the carefully-word- 
ed questions 7 and 8 show the reason why 
he was not interrogated upon the subject 
After his examination of "Exhibit Davis 
Model, J. G. Jr.," he is asked, in question 7, 
to "state whether or not there is represented 
in any condition of that model substantially 
the combination specified in the fifth claim 
of the Webster patent, if that claim be not 
limited to the wire bar being pivoted at one 
end," and he replies, that, "if the wire bar 
or wire trough recited In the fifth claim be 
not limited to one which Is connected with 
its support, at its outer end, by means of a 
pivot, then the said model does contain, in 
substance, substantially the same combina- 
tion as is recited in the said claim, when the 
model is in the condition of having the shut- 
tle-box rigidly connected with the lay by 
means of two bolts, etc." 

Again, he Is asked, question 8, "If the fifth 
claim of the Webster patent be limited to the 
wire bar (or trough), being pivoted at one end 
only, then does the Davis loom, as constructed 
by the Gilbert Loom CJompany, contain the 
combination specified in that daim?" and he 
answers: "In my opinion it does not, because 
the wire bar of the Davis loom is constructed 
with a horizontal rock shaft located below it, 
in such manner that the bar reciprocates bodily 
and equally throughout its whole extent, instead 
of vibrating or oscillating in a horizontal plane, 
as the wire bar or trough described in the Web- 
ster patent does; and because it would be im- 
possible to attach the wure bar or trough either 
to the breast-beam of the loom or to the lay, 
as described hi the Webster patent, If a hori- 
zontal rock shaft, such as the wire bar in ther 
Gilbert loom^ is connected with, were em- 
ployed." 

It is to be inferred that the only difference 
which he found in the combination used by the 
defendants and the combination patented by the 
complahiant Webster, was the substitution by 
the former of a wire bar or trough, mounted 
upon a horizontal rock-shaft, supported by two 
arms, and reciprocating equally throughout its 
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whole length, for a wire tax or trough mount- 
ed on a vertical shaft, pivoted at the outer end, 
with the end near^t to the loom oscillating to 
the extent required to transport the wire into 
the shed. 

And all the witnesses of the defendants who 
testified to the substantial dissimilarity of the 
mechanism, based their opinion upon these dif- 
ferent methods of imparting the necessary mo- 
tions to the wire trough in operating the ma- 
chine. 

In. this state of the case, the question arises: 
Is this substitution of mechanical means a mere 
equivalent for the means employed by tiie com- 
plainants, or are they new, performing substan- 
tially different functions? Or in other words, 
have the defendants exhibited invention by 
dropping one of the instrumentalities of the 
complainants' combination, and supplying its 
place with another, new or old, whereby new 
functions, eapabihties, results, have been im- 
parted to the concrete machine? If they have, 
they will not be treated as infringers, although 
they use four of the five elements of the com- 
plainants' patent, and if they have not they 
will be so treated, although they only use four 
of the five. 

What is the extent of the defendants' altera- 
tion of the complahiants' patent? It is simply 
adopting a different method of supporting the 
wire trough; and the means adopted are old in 
the art. They have taken all the combinations 
of the Webster patent, except pivoting the sup- 
port of the wire trough at the one end, and 
producing the wire motions by the oscillations 
of the other; and accomplish the result, possi- 
bly better in degree and more efacientiy, by 
supporting the trough upon a horizontal shaft, 
and running bodily from end to end, which was 
a. well-known device, in use for years in the 
Weild & Bigelow looms. 

It is, as if one, examining the patented com- 
bination and admiring its efBeiency, and desir- 
ing to appropriate it without the license of the 
Inventor, should say: "This is a skilful com- 
bination, and the result benefits mankind. But 
all the ingredients are old, and, out of the com- 
bination, belong as much to me as to the in- 
ventor. I observe that he has not incorporated 
into his machMery Weild & Bigelow's mode of 
supporting the wire trough, and although the 
effect and result of his mechanism are the same, 
his method of producing them seems to the eye 
to be different. I understand the eom'ts have 
held, that imless all the constituents of a pat- 
ented combination are used, the patent is not 
infringed. I will tiy the experhnent of substi- 
tuting the Bigelow mode of supporting and ad- 
justing the wire trough, so that the wire can 
be carried from tiie trough to the shed; and, 
if it prove successful, I shall secure all the ben- 
efits of the inventor's patent, leaving to him, 
what is too often his only recompense, the honor 
of the Invention." He tries the experiment, 
and finds, to his delight, that the substituted 
mechanism is quite equal, if not superior, to the 
means designated in the patent for accomplish- 
ing the same result. 



But this is not invention. It is piracxr; and, 
if the law permits it, then all patents for a 
combination are worse than worthless, and may 
be avoided by the exercise of the most superfi- 
cial attainments in mechanical knowledge. 

But the law does not permit it. It protects 
the inventors of combinations agahist the sub- 
stitution of equivalents, as fully as the inventors 
of other patentable improvements. Whatever 
may have been the inferences drawn from the 
earlier decisions of the supreme court in regard 
to the right of the public to use patented com- 
binations, where all the ingredients are not talc- 
en, the recent case of Gould v. Rees, 15 Wall. 
[S2 U. S.] 187, establishes the doctrine that, in 
order to avoid the charge of infringement in 
such eases, the substituted ingredient must be 
a new one, or must perform a substantially dif- 
ferent fimction, or must be unknown, at the 
date of the plaintiff's patent, as a proper sub- 
stitute for the one omitted from the patented 
combination. 

Applying the principle of this case to the one 
in hand, it is clear that the horizontal shaft, 
supporting the wire trough by two arms, sub- 
stituted by the d^endants for the pivoted shaft 
of the complainants, was not new; that it does 
not perform substantially different functions, 
and that it was known at the date of Web- 
ster's patent as a substitute for the omitted 
mechanism. 

n. The other defences of the defendants were 
not seriously urged, and it is not necessary to 
dwell upon them. The B. K. Davis patent of 
February 9, 1869, was not exhibited by them in 
evidence; and, if it had been, the testimony 
seems to be that the looms complained of were 
not constructed in accordance with the model, 
specifications, and claims of that patent. No 
allusion is made in the description of its or- 
ganization in regard to the discovery, use, or 
utility of a rigid shuttie-box, which is the cen- 
tral idea of Webster's alleged improvement. 

But it was claimed in the answer and insisted 
on in the argument, that this was a prior in- 
vention of Davis, and that he caused a model 
to be constructed as early as 18G8, which was 
capable of adjustment and use with a rigid shut- 
tie-box. 

If the mutilated machine, put in evidence .to 
establish this claim, had been altered to em- 
brace such mechanism, when the brothers 
Crossley saw it in the autumn of 1S6S, it is, 
nevertheless, a fair deduction from the testi- 
mony, that Davis acquired all of his knowledge 
on the subject from the inspection of Webster's 
original drawing, made by him in the winter 
of 1865-6, and exhibited to Davis -and others 
in the spring of 186S. That he did not com- 
prehend the value of the invention, or that he 
did not then deem himself to be its original and 
first inventor, is also to be inferred from the 
fact that it was not claimed in his patent of 
the subsequent /ear. 

The delay of Webster in talcing out his pat- 
ent, after he had completed his invention, seems 
to be satisfactorily explained. Under the cir- 
cumstances it was not unreasonable. It is the 
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old story of poor inventors patiently waiting at 
the door, of rich capitalists. The Bigelow pat- 
ent was about expiring, and "Webster's new 
wire motions conld only be nsed in union with 
some of the patented ingredients of the Bige- 
low loom. As he was unable to make an ar- 
rangement with the Higgms's, who were li- 
censees of Bigelow, in regard to the adoption 
of his improvements, and as he could not get 
others, like Weaver or Beattie, to unite with 
him, from fear of suits for Infringements, he 
was obliged to wait, either for the death of the 
Bigelow patent, or until the heart of capital 
should relent, in order to give his invention to 
the world under circumstances that might af- 
ford him some compensation for his years of 
thought and unrequited effort. It is the opin- 
ion of the court under all the aspects of the 
case, tliat there should be a decree for the com- 
plainants, according to the prayer of the bill. 

NOTE [from 5 O. G. 522]. This cause having 
been brought on to be finally heard on the plead- 
ings and proofs, and Mr. G. A. Seward and Mr. 
B. B. Curtis having been heard on behalf of 
the plaintiffs, and Mr. Richard Wayne Parker 
on the behalf of the defendant, and due delib- 
eration having been thereupon had, it is ordered, 
adjudged, and decreed, and this court, by virtue 
of the power and authority therein vested, doth 
order, adjudge, and decree: I. That the letters 
patent set forth in the bill herein issued to 
William Webster on the 27th day of August, 
1872, for a new and useful improvement in 
looms for weaving pile fabrics, numbered 130,- 
961, are valid in law. II. That the plaintiffs 
are the sole and exclusive owners of all the 
rights created or conferred by said letters pat- 
ent. III. That the defendant has infringed and 
violated said letters patent by using within the 
city of New Brunswick, and within the juris- 
diction of this court, carpet-looms containing 
the improvements described in said letters pat- 
ent and recited in the fifth claim thereof. IV. 
That the said defendant do account to the said 
plaintiffs both for the damages sustained by 
them and for the profits made by the said de- 
fendant in consequence of such infringement. 

V. That an account of the said damages and of 
the said profits be taken and stated by S. D. 
Oliphant, Esq., a eounselor-at-law, and the clerk 
of this court as master of this court, pro hac 
vice; and that the defendant, its attorneys, 
agents, servants, and- employfe, attend before 
the said master,. from time to time, on notifica- 
tion from him, and under his direction; and 
that the plaintiffs may examine the said defend- 
ant, its oflBlcers, employes, attorneys, agents, and 
servants under oath, as to the several matters 
pending on the said referencer and that the 
said defendant produce before the said master 
on oath all such deeds, contracts, specifications, 
papers, and writings, as the said master shaU 
direct, in their custody, or under their control, 
or subject to their order, relating to said mat- 
ters which shall be pending before said master; 
and that the said master have all the authority 
and power conferred upon masters in like cases, 
by the 77th rule prescribed by the supreme 
court of the United States, as rules of practice 
for the courts of equity of the United States. 

VI. That a perpetual injunction issue out of and' 
under the seal of this court, against the said 
defendant, commanding it, its attorneys, agents, 
servants, workmen, officers, and employes, to 
desist and refrain from maldng, using, or vend- 
ing any looms for carpets containing or em- 
bodying any of the inventions or improvements 
described in said original letters patent to the 
said William Webster, and recited in the claims 
thereof; and from in any manner infringing 
upon or violating any of the rights or privileges 



granted or secured by said letters patent. VII. 
That the said plaintiffs recover of the said de- 
fendant, as well the damages as the profits, 
which shall be reported by the said master here- 
under; and that upon the confirmation of his 
report, a decree be entered against the defendant 
therefor, and also for the costs of the plaintiffs 
in this suit in this court, and that the plaintiffs 
have execution therefor, and for the compensa- 
tion of the said master, to be fixed on the com- 
ing in and confirmation of his report VIII. 
That the parties and master may apply, upon 
due notice to this court upon the foot of this de- 
cree, for such other and further order, instruc- 
tions, and directions as may be necessary. 

[The cause was subsequently heard on excep- 
tions to the master's report. See Case No. 17,- 
338.] 

[For other cases involving this patent, see note 
to Webster Loom Co. v. Higgins, Case No. 17,- 
342.3 
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WEBSTER et ah v. NEW BRUNSWICK 
CARPET CO. 

[2 Ban. & A. 67; i 9 O. G. 203.] 

Circuit Court, D. New Jersey. April, 1875. 

ISFRISGEMBNT OP PaTEXTS— ACCOUNTING— BUKDEU 

OF Proof — Ascertainment of Profits — 
Patented Improvements. 

1. In taking an account under a decree for 
the infringement of a patent, where the profits 
and damages are to be estimated upon the ex- 
tent of the use of the infringing machines in 
manufaeturirrg an article, it is incumbent on 
the complainants to show affirmatively the num- 
ber of yards produced by the use of such ma- 
chines. 

2. Where a witness stated that a certain num- 
ber of yards were manufactured, but did not 
state in precise terms that it was the entire 
quantity produced, and gave other evidence 
of the capacity of the infringing machines, 
which tended to show that a nduch larger quan- 
tity might have been manufactured, and the 
master inferred that the witne|s did not mean 
to indicate the whole production, and for want 
of more sufficient data reported in favor of the 
amount which an average of the number of the 
machines used, under favorable conditions of 
operation, were capable of producing within a 
specified time: Eddy that the master was in er- 
ror, as the question is not what could be, but 
what was produced by the use of the complain- 
ants' invention. 

3. The master should have made his estimate 
of the profits for which the defendant is charge- 
able, upon the actual production by the use of 
the instrumentalities employed, and not upon 
tiie capacity of such instrumentalities. 

4. Where the complainants' invention is an 
improvement upon an existing machine by 
which its productive capacity is increased, the 
measure of the complainants' profits is to be as- 
certained from the consideration of the advan- 
tage which has resulted to the defendant by his 
unauthorized use of the complainants' invention, 
and would be the amount produced over and 
above what would have been produced by the 
machines if the complainants' improvement had 
not been used. 

PDisapproved in Webster Loom Co. v. Hig- 
gins, 43 Fed. 674.] 

5. Profits are in the nature of damages which 
up to the date of the final decree are unUquidat- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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ed, and interest should not be allowed before 
that time. 

In equity. 

0. H. Seward, for complainants. 
George Gifford, for defendant. 

NIXON, District Judge. On the final hear- 
ing of this case [Case No. 17,337], the decree 
of the comt was, that the letters patent No. 
130,961, issued to the complainant, [WiUiam] 
Webster, August 27, 1872, for a new and use- 
ful hnprovement in looms for weaving pile 
fabrics, were valid in law; that the corpora- 
tion defendant had infringed the same by using 
the improvements described and recited in the 
fifth claim; that a reference should be made 
to the master to take an account of the profits 
realized by the defendant, and of the damages 
sustained by the complainants, in consequence 
of the said infringement. The master has 
made his report, to which the counsel for the 
defendant have filed ten exceptions. 

1. The first refers to the amount of the pro- 
duction of the looms, in the use of which the 
defendant infringed the complainants' patent 
—the master assuming, from the evidence, that 
the defendant manufactured 450,864= yards of 
carpet during the period of the infringement, 
whereas, it is claimed that the proof shows a 
manufacture of only 153,472 yards. It is to 
be regretted that a fact which "was probably 
capable of positive demonstration, has been left 
in such an uncertain and doubtful state. It 
was incumbent on the complainants to exhibit, 
affirmatively, the whole amount of the pro- 
duction, in order to measure the damages, and 
to approximate the extent of the profits. Un- 
der the decree and reference they had access, 
by subpoena, to the books of the company, and 
to its officers, 'consignees, and agents. They 
chose to rely alone upon the testimony of Mr. 
Short, the company's superintendent, and on 
the inferences which they thought could be 
legitimately drawn from his statements, in re- 
gard to the number of looms purchased, and 
their capacity of production. He says that he 
was the superintendent of the company from 
the date of its organization to the adjudication 
in bankruptcy; that he was familiar with its 
operations; with the number of looms used; 
with the style and cost of the carpets made, 
and with the prices received; that the com- 
pany had forty-three looms, in all, but only 
used on the average thirty-one; that during 
the interval between October 1st, 1872, when 
the company started business, to September 
20th, 1873, when it, closed, it produced by the 
use of these looms, 153,472% yards of carpet- 
ing of the kind known as tapestiy Brussels; 
that they were consigned to S. B. Hunt & Go. 
and J. B. Archer & Co., the former firm re- 
ceiving 38,215% yards and the latter 115,257% 
yards. 

That was the whole testimony on the ques- 
tion of production. No further inquiry was 
made, either in the direct or the cross ex- 
amination, in regard to the subject, and it 
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would seem that both parties, recognizing the 
honesty of the witness and his opiwrtunities 
of knowledge, were satisfied to accept his state- 
ment as true. If they had not been, it would 
have been easy for either side to have brought 
forward the books of the company, or the con- 
signees, or other consignees and agents, if there 
were any, and from these sources to show its 
want of correctness. But, because the witness 
did not say, in precise terms, that the 153,- 
4:72% yards was the entire quantity produced, 
and because he gave other evidence in reference 
to the capacity of the looms, with the com- 
plainants' wire motion attached, which tended 
to show that a much larger quantity might 
have been manufactured, the master has in- 
ferred that the witness did not mean to in- 
dicate the whole production, and, for the want 
of more sufficient data, he has reported in fa- 
vor of the amount which an average of thirty- 
three looms, under favorable conditions of op- 
eration, was capable of producing within the 
specified time. I have carefully examined the 
evidence, and think the master has mistaken 
its clear import. In the inquiry concerning the 
profits, the question is not what could be, but 
what was produced, by the use of the com- 
plainants' invention, and the fair construction 
of the witness's testimony is, that 153,472% 
yards was the actual amount. The first ex- 
ception, therefore, is sustained. 

2. Without considering the remaining excep- 
tions in detail, it' is sufficient to obsei-ve, gen- 
erally, that the radical defect of the master's 
report seems to be that; he has, in fact, made 
his estimate of the profits for which the de- 
fendant is chargeable, upon the capacity of the 
instrumentalities employed, and not upon their 
actual production. The error is the more re- 
markable, because he evidently, and properly, 
aims, in his report to lunit the profits to the 
increased product. 

The measure of the complainants' profits, on 
this reference, is to be ascertained from the 
consideration of the advantages which have 
resulted to the defendant by its unauthorized 
use of the complainants' invention. These ad- 
vantages have arisen from the use of looms, 
the daily yield of which, with a good operator 
and under favorable circumstances, was about 
forty-eight yards, instead of looms with a daily 
yield under the same conditions, of about thirty 
yards. If I understand the evidence taken, it 
is to the effect that the incorporation of the 
complainants' wire motion into a Bigelow ma- 
chine, adds about eighteen yards per day to its 
productive capacity; and as both parties have 
taken that loom as the best now open to the 
public use, it would seem that no difficulty 
ought to exist about the correct method of ar- 
riving at the profits for which the defendant 
should account. 

The first inquiry is, what is the net profit 
which the defendant realized upon each yard 
of cai-pet manufactured? The master— after 
fully considering the cost of making, the ex- 
I)enses of consignees, and the average prices re- 
ceived on sales— finds this to be 20Vb cents 
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per yard, and, under the evidence, 1 deem that 
to be a reasonable approximation. 

The nest inquiry is, what was the increased 
production in consequence of the use of the 
•complainants' patent, from October 1, 1872, 
to September 20, 1873 V The master reports 
-this increase to be 201,949 yards, which, as 
-we have already seen, is deemed to be in ex- 
•cess of the whole actual production. The pro- 
•cess of reasoning by which Tie reaches' that re- 
■sult is as follows: The average capacity of the 
Bigelow loom is 26^ yards per day; the 
average capacity of ttie same with the com- 
plainants' wire motion attached, is 48 yards, 
■showing an increase of 21^ yards per day in 
favor of Webster's invention. The aggregate 
production of 31 looms— the number in use by 
{defendant— at 48 yards per day, is 450,8t>4 
yards, for 303 working days of ten liours each. 
The aggregate production of the same number 
of looms for the same length of time, at 26% 
yards per day, is 248,914^ yards— exhibiting 
an increased production of 201,949i/^ yai-ds, by 
the use of the complainants' patent. See Mas- 
ter's Report, fol, 408. 

But it is quite obvious that this calculation 
is based on the capacity of the looms. It as- 
sumes that during every minute of the ten 
hours of each working day, every loom was in 
running order, in operation, and in the hands 
of a good operator; whereas the evidence is 
that the defendant corporation had inexperi- 
enced workmen; that the looms were new, 
bady made, and run at great disadvantage; 
and that the mill was frequently stopped for 
alterations or repairs of breakages. 

The calculation should have been made on 
the actual production, which we have herein- 
before held to have been 153,472% yards, and 
then the method of computation would have 
been as follows: 

If 31 looms— each with a productive capacity 
averaging 48 yards per day— yielded 153,472 
yards in 303 working days, how much would 
the same number of looms yield, in the same 
thne, having a productive capacity of only 30 
yards per day each? The number of yards 
would, of course, bear the same relative pro- 
portion to 153,472, as 30 bears to 48, and 
would amount to 95,920 yatds. The difference 
between these would be the increased produc- 
tion, to wit, 57,552 yards. As it does not ap- 
pear from ttie testimony that the material, la- , 
bor, machinery, interest on capital, and all the 
elements whidi enter into the cost of produc- 
tion, would, to any extent, vary in the two 
•cases, we are not called 'upon to perplex the 
subject— as the counsel for the defendant did 
on the argument— with their consideration. 
"The measure of profits to the complainants is 
the net profit realized by the defendant on this 
increase, which was 202/c cents per yard, 
amounting to ^11,741.40— for which sum a final 
decree will be entered for the complainants 
with costs. All costs that have accrued to the 
complainants since the assignee in bankrupt- 
-cy became a party to these proceeding, are 
to be paid in full, from the bankrupt estate.' 



With regard to the question of interest, this 
does not seem to be a case where it should be 
allowed before the entry of the final decree. 
The profits are in the nature of damages, 
which up to that date are unliquidated. 1 find 
nothing in the evidence that distinguishes the 
case in principle from American Nicholson 
Pavement Oo. v, Oity of Elizabeth [Case No. 
309], and Mowry v. Whitney, 14 Wall. [81 U. 
S.] 653, and the master's report, giving inter- 
est from the date of the interlocutory decree, 
is overruled. 

[For other cases involving this patent, see note 
to Webster Loom Co. v. Higgins, Case No. 17,- 
342.] 
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WEBSTER V. WARREN. 

[2 Wash. C. C. 456.] i . 

Circuit Court, D. Pennsylvania. April Term, 
ISIO. 

Action of Covenant — Pleading — Defenses — 
Dependent and Independent Covenants — 
EvioKNOE OP Pekformanoe — SIitigation of 
Damages. 

1. Action of covenant upon an agreement un- 
der seal by which the plaintiff stipulated to 
perform, in the Philadelphia and Baltimore 
theatres, for three years, and not to play or 
sing at any other theatre, without the license of 
the defendant; and the defendant agreed to 
pay the plaintiff so much per week, and to al- 
low him the profits of a benefit and a half each 
season, provided the plaintiff kept and perform- 
ed all his covenants, and not otherwise. 

2. The defendant pleaded covenants perform- 
ed, with leave to give in evidence, every thing 
which amounts to a legd defence. 

[Cited in Dushane v. Benedict, 120 U. S. 640, 
7. Sup. Ct. 699.] 

3. The defendant offered evidence to prove 
that the plaintiff had played at other theatres, 
without his license; and ill conduct on his part, 
which had produced riots at the theatre. 

4. This plea, according to its import, and the 
understanding of the bar, amounts to an agree- 
ment that the defendant may give in evidence 
any thing which he might plead, and whichj in 
point of law, can protect him from the plaintiffs 
claim. 

[Cited in Dushane v. Benedict, 120 TJ. S. 640, 

7 Sup. Ct 699.] 
[Cited in brief in EUmaher v. Insurance Co., 

5 Pa. St. 187.] ^ 

5. Where the covenants are dependent, the 
plaintiff cannot support this action as to them, 
without showing performance of every affirm- 
ative covenant on his part, and in such a case, 
it is competent to the defendant to prove a 
breach of such as are negative. 

[Cited in brief in Rankin v. Depmott, 61 Pa, 
St. 264.] 

6. Where the covenants are independent, evi- 
dence under the plea of covenants performed, 
with leave, &c,, cannot be given, which amounts 
to a bar of the plaintiff's action, or to an offset 



1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr., 
Esq.] 
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of damages sustained by a breach of other in- 
dependent covenants. Such evidence cannot be 
given in mitigation of damages. 

TMs is an action of covenant, upon an agree- 
ment under seal, executed by both parties, -where- 
by the plaintiff agrees, for three years, to play 
and perform upon the Philadelphia and Balti- 
more theatres, under the management of the de- 
fendant, such parts and characters as should be 
allotted to him by the managers, to attend the 
rehearsals at the times appointed, and to pay, 
or permit the manager to retaui, such forfeits 
as he, Webster, may incur, according to a table 
of forfeits annexed, and not to play, or perform, 
or sing, on any other stage, or in any other 
place, during the above time, without a license 
first obtained from the manager. In considera- 
tion of aU which covenants to be performed by 
Webster, Warren agrees to allow him, for the 
first year, eighteen dollars per week, during the 
seasons, payable weekly by the treasurer; and 
for the reraahiing two years, twenty-three dollars 
and thirty-three cents per week. The agreement 
then proceeds to state, that if Webster shall 
keep and perform all and singular the above 
covenants, on his part, and not otherwise, War- 
ren agrees to allow him annually, one winter, 
and half of one summer benefit. The parties 
then mutually bind themselves each to the other, 
in a certain penalty, to keep their said covenants. 
The breaches laid in the dedai-ation are, that 
the defendant, in AprU, 180S, before the expira- 
tion of the three years, discharged the plaintiff, 
although he was always ready, and offered to 
perform his parts of the agreement and had re- 
fused, from that time, to pay him the sum stip- 
ulated per week, and also to allow him the ben- 
efits, to which he was afterwards entitled. Plea, 
covenants performed, with leave to give in evi- 
dence every thing which amounts to a legal de- 
fence; to which plea issue was taken. The 
plaintiff proved his dismission, the probable value 
of his benefits, to which he claimed to be after- 
wards entitled, the nonpayment of them, and of 
his weekly allowances. The defendant then of- 
fered evidence to show that the plaintiff had 
broken his agreement, by playing or singing, 
without license, at New-York, previous to his 
discharge; that by his misconduct, either real, 
or Imputed to him by the public, the character 
of the theatre had been injured, and each night, 
when the plaintiff appeared, the theatre had, for 
this reason, exhibited scenes of riot and confu- 
sion; and, finally, that the plaintiff had sustain- 
ed no injury by being turned away, having re- 
ceived at other theatres much more than the de- 
fendant was bound to pay him. This evidence 
was objected to, and the court called upon the 
defendant's counsel to begin and show, if they 
could, that it was proper. 

air. Eawle and J. R. IngersoH, for defendant, 
insisted, that under this plea, and according to 
the practice of this state, the defendant was at 
liberty to give in evidence, any matter which 
might have been specially pleaded, or in mitiga- 
tion of damages; and that it was not necessary 
to give notice of the matters intended to be "urged 
in the defence. That these were dependent 



covenants, or if not so, still, as the defendant 
could have no remedy for the breaches coromit- 
ted by the plaintiff, he might offer the matter 
in evidence, to lessen the damages. 

C. J. IngersoH, for plaintiff, combated all those 
points and cited the following cases, 1 Sandf. 
320; Cowp. 56; 2 Bae. Abr. 92, Doug. 6S4; 
1 Term R. 638; 1 Bsp. 35; 1 Camp. N. P. 377, 
5 Bos. & P. 136; WiUis, 157. 

BY THE COURT. The greatest difficulty 
arises fi:om the shigularity of the plea, which 
seems almost peculiar to this state. But, con- 
struing it according to its own import, and the 
understanding of the bar, we conceive it amounts 
to an agreement, that the defendant may give in 
evidence any tiling which he might plead, or 
which, in point of law, can protect him against 
the claim; and, although it would seem just, 
that the plaintiff should have notice of the mat- 
ter of the defence, yet, as in similar actions and 
pleas on policies of insurance, it is not the prac- 
tice to give such notice, unless called for, we 
should consider the objection now made on this 
account, as a sinprise on the defendant, which 
might induce the court to set aside the verdict, 
if against the defendant. With respect to the 
breach assigned, as to the benefits, it is clear, 
tliat the covenants are dependent, and that the 
plaintiff is not entitled to claim any thing in 
the way of benefits, withour showing perform- 
ance of every affirmative covenant on his part, 
and it is competent to the defendant to prove the 
breach of sudi of the covenants as are negative. 
But as to the other parts of the agreement, the 
covenants are mutual and independent, Web- 
ster agreeing to do certain things, and not to do 
others; and Warren, in consideration of such 
covenants, agreeing to pay him so much per 
week. As to those covenants in respect to the 
weekly pay, the defence set up amounts either 
to a bar of the plaintiff's action, or to an offset 
of damages, sustained by a breach of independ- 
ent covenants. It is impossible that the first 
can be supported, where the covenants are inde- 
pendent. If the defendant has been injured 
by a breach of the covenants on the part of the 
plauitiff, he may recover damages in an action 
against him, but he cannot give such breaches 
in evidence, either 'by way of bar. of offset, or in 
mitigation. 

Upon this opinion being given, the parties 
agreed to a compromise, and a juror was with- 
drawn. 



Case IsTo. 17,340. 

WEBSTER V. WOOLBRIDGH. 

[3 Dill. 74.] 1 

Circuit Court, E. D. Missouri. 1874. 

Bankrupt Act— Lien op Judojient— ExEcnxioir 

Sales — Return Day — Sale after Rbtcbn 

Day — Missouri Statutes. 

1. A lien on real estate lawfully obtained un- 
der a valid judgment, by a creditor before the 

1 [Repotted by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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commencement of the proceedings in bankrupt- 
cy against the judgment debtor, is protected 
against the bankrupt act [of 1867 (14 Stat. 
517)], and is good against the assignee in bank- 
ruptcy. 

2. Without statute provision an execution is 
functus ofSeio after the return day; but by the 
legislation of Missouri, where a levy on land 
has been duly made, the power to sell exists aft- 
er return day, for the execution and lien there- 
by created axe by statute continued in force until 
the end of the second or later term of the proper 
court, if a sale be not made at the next term aft- 
er the levy. 

3. These principles applied and Jield to pre- 
serve a lien of a judgment creditor although 
no sale had been made under his levy. 

[Appeal from the district court of the Unit- 
ed States for the Eastern district of Mis- 
Bouri.] 

On the 9th day of May, 1872, John M, "Wool- 
bridge obtained a judgment in the Pettis 
county circuit court against Powhatan Wool- 
bridge for ?6,269.0S on which an execution 
was issued, tested May 21, 1872, directed to 
the sheriff of St. Louis county, returnable at 
the September term, 1872, of the Pettis coun- 
ty circuit court. This suit was levied by 
the sheriff of St. Louis county on real estate 
of the said Powhatan on May 23, 1872, and 
the sale advertised for the 19th day of June 
ensuing. On the ISth day of June, 1872, a 
petition in bankruptcy was filed against the 
said Powhatan in the district court of the 
United States for the Eastern district of Mis- 
souri, at St. Louis, and on that day the Cen- 
tral Bank of St Louis, representing itself to 
be a creditor of the said Powhatan, filed in 
the said federal district court a bill in eauity 
against the said John M. Woolbridge and 
Philip C. Taylor, the sheriff of St Louis 
county, stating the foregoing facts, and aver- 
ring that the said judgment Tt:as fraudulent 
•under tbe banki-upt act, and praying that the 
defendants be restrained from enforcing the 
judgment or making the sale. On June 19th 
a provisional injunction was ordered as pray- 
ed, which was continued in force until June 
29th, 1872, on which day the court made the 
following order: "Ordered that the provision- 
al injunction be dissolved, and witb the con- 
sent of the parties, it is further ordered, that 
P. C. Taylor, sheriff, do proceed to sell under 
the execution the real estate levied on, and 
hold the proceeds subject to the further order 
of this court" For some reason, which does 
not appear, this sale was not made by the 
sheriff; and, on the 31st day of August, 1872 
(the suit being returnable to the September 
term, 1872), he returned the execution with a 
return thereof of his levy, May 23d, 1872, 
and that he did not sell by reason of the in- 
junction order of the United States district 
court of June 19th, 1872. On the 31st July, 
1873, a second execution upon the said judg- 
ment, reciting the former suit and the levy 
and return thereon, was issued to the sheriff 
of St Louis county. On the 3d day of No- 
vember, 1873, Webster, the present plaintiff, 
having been appointed assignee in bankruptcy 
29FED.OAS. — 36 



of Powhatan Woolbridge, filed a bill supple- 
mental to the one which had been filed by the 
Central Bank, setting forth the same facts 
and others, the object of which was to show 
that the said judgment of John M. Wool- 
bridge had been procured in fraud of th<} 
bankrupt act, and praying that apparent lien 
of the said judgment and execution be set 
aside and declared void, and for general re- 
lief. Answer and replication were filed, and 
proofs taken, and on the 17th day of Feb- 
ruary* 1874, a decree was passed by the dis- 
trict court to the effect that the judgment 
was valid, but that neither the same nor the 
execution levied by virtue thereof was a lien 
upon the real estate in St. Louis county. 
[Case unreported.] From this decree John M. 
Woolbridge appeals. No appeal was taken 
by the assignee. 

Krum & Patrick, for appellant 
F. N. Judson, for assignee. 

DILLON, Circuit Judge. The decree estab- 
lishes that the judgment of the appellant 
against the bankrupt prior to the proceedings 
in banlcruptcy was fairly obtained and is 
valid. The assignee has not appealed, and 
does not question the correctness of this part 
of tbe decree. Tested by the doctrine of City 
Bank of St Paul v. Wilson, lately decided by 
the supreme court of the United States (17 
Wan. [84 U. S.] 473), this judgment rendered 
in Pettis county would not of itself, be a lien 
upon lands in St Louis county, but the execu- 
tion issued upon it became a lien on tbose 
lands when the same was levied on them. 
Gen. St 1865, p. 643, § 23. TMs is admitted. 
The levy was made and the lien by vhrtue 
thereof became perfect prior to the commence- 
ment of proceedings in bankruptcy against the 
judgment debtor, and this lien unless it bas 
been lost is protected by the bankrupt act, and 
is good as against the assignee in bankruptcy. 

The assignee in banki-uptey insists that by 
the laws of the state of Missom:i, tbe lien ac- 
quired by the levy ceased in consequence of 
the failure of the sheriff to sell as required by 
the statute and the command of the writ and 
as he was expressly authorized and ordered 
to do, by the district court of the United 
States, on the 29th day of June. On the other 
hand the judgment creditor maintains that the 
lien given by the levy stiU subsists, and that 
the bankruptcy comt ought to hare recog- 
nized its validity. Unless there is a statute to 
that effect a lien acquired by a valid levy 
during the life-time of the writ subsists, 
though no sale be made under the writ, and 
the levy being returned, it may, iaf ter the re- 
turn day, be enforced by a venditioni exponas. 

And the question here is, whether there is 
a statute in the state imder wbieh the lien of 
the execution by virtue of the levy has ceased. 
It will be observed that this is a contest not 
between two conflicting levies, but between the 
judgment creditor and the general creditors 
represented by the assignee in bankruptcy. 
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It -will also be observed that if the sale liad 
been made by the sheriff, and the money 
brought into court, the decree of the court 
would have given it to the judgment creditor. 
It was not his fault that he was enjoined. 
No intervening rights have attached. If he 
has lost his priority it results from his inaction 
and from that alone. It vsiU also be observed 
that the validity of his judgment was all the 
time being questioned in the district comt by 
the original and supplemental bill, and that 
when the order dissolving the injunction was 
made, it was witli a view to draw the proceeds 
of the sale from the state court into the bank- 
ruptcy com*t so as afterwards to determine 
the rights of the contesting parties thereto. 
Nothing would have been gained to the estate 
had the sale been made, and nothing has been 
lost to it by the omission to make it. Under 
these circumstances, if the judgment creditor 
has lost the fruits of his vigilance and bene- 
fit of his leyy it must be by virtue of a direct 
and express statute to that effect. 

The sections of the statute (Gen. St. 1865, 
p. 646) relied on by the assignee are as fol- 
lows: 

"Sec. 51. In all cases where an execution is 
or shaU be issued and levied by the proper 
officers upon real estate, and, for any cause, a 
sale of such real estate shaU not be made at 
the next term of the court of the county in 
which such sale is to be made, the execution 
and lien created thereby shall remain and con- 
tinue in force until the end of the second term 
of the court of the county where the land is 
situated, and until a term of said court is held 
at which said real estate may be sold accord- 
ing to law. 

"Sec. 52. Where an execution is issued from 
a court of record in one county, and sent to 
the sheriff of any other In this state, and the 
same is levied on real estate and from any 
cause the circuit court of the last mentioned 
county shall not be held before the return day 
of the execution, the sherifC shaU retain said 
execution, and the levj' made by vu*ie there- 
of shall remain in full force until there shaU 
be a term of the circuit court in said last 
mentioned county at which said real estate 
may be sold." 

These statute provisions wiU be better under- 
stood by referring to the act of March 23d, 
1883 (Laws 1863, p. 20), and the decisions of 
the supreme court of the state construing that 
act, and by comparing with it the sections 
above quoted. Stewart v. Severance, ^ Mo. 
822; Wood V. Messerly, 46 Mo. 255; Porter 
V. Mariner, 50 Mo. 364; McDonald v. Grone- 
feld, 45 Mo. 28; Bank v. Bray, 37 Mo. 194; 
Lackey v. Lubke, 36 Mo. 115. Upon the ex- 
act point now imder consideration, in the ab- 
sence of any opinion of the supreme court of 
the state to guide me, it is my judgment that 
sections 51 and 52 do not destroy or put an 
end to the Uen of the levy under the execution 
issued upon the appellant's judgment 

in Missouri the executions are returnable in 
term and the law has always required execu- 



tion sales to be made during a term of the 
ehrcuit court. Bank v. Evans, 51 Mo. 335, 347. 
Without a statute an execution is functus of- 
ficio after the return day. Bank v. Bray, 37 
Mo. 194. But by the statute under considera- 
tion, where a levy has been duly made, the 
power to sen exists after the return day, for 
the express provision is that if there is a levy 
when the writ is in force and the sale is not 
made at the next teixn, the execution and lien 
created thereby shall remain and continue in 
force until the end of the second term and un- 
til a term of court is held at which the real 
estate may be sold according to law. 

This obviates the necessity of a new writ, 
and authorizes a sale upon the writ under 
which the levy was made, at the second term 
of the proper court, or, if need be, at a stiU 
later term. But when a term an'ives at which 
the land levied oil may be legally sold, and it 
is not, then a sale made afterward by virtue of 
the original execution might be, and probably 
would be void. Viewed in the light of the act 
of 1863 and its purposes (45 Mb. 30; 42 Mo. 
332), the statute is entirely consistent with 
the^ common law doctrine, that after a levy the 
writ may be returned on the return day and 
the levy enforced by a venditioni exponas. 
And such is the opinion of Adams, J., in Por- 
ter V. Mariner, 50 Mo. 364, who, construing 
the act of 1863, upholds a sale made in 1865, 
under a new execution, upon a levy made in 
1861, and says, arguendo, that "a venditioni ex- 
ponas might have been issued (in 1865) on this 
levy (in 1861) without regard to the statute" 
of 1863. The decree appealed from will be 
reversed, and the ease remanded to the district 
court Decree accordingly. 

That assignee in bankruptcy takes, subject to 
existing legal and equitable rights in third per- 
sons, see Meador v. Everett [Case No. 9,376]; 
Hamilton v. National Loan Bank [Id. 5,987]. ■ 
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Case Ko. 17,341. 

WEBSTER LOOM 00. v. HIGGINS et al. 

[13 Batchf. 349; i 9 0. G. 965.] 

Circuit Court, S. D. New York. May 13, 1876. 

Patent Infringcment Soits — Amendments to 
AxsvVEH— New Defenses. 

In a suit in equity on a patent, the defendant, 
more than one year after the plaintiJBE's proofs 
were closed, moved to amend the sworn answer, 
by averring, on information and belief, that the 
patented invention was in public use for more 
than two years before the patent was applied 
for, and that it was described in a prior patent 
granted by the United States. The only excuse 
ofEered for not inserting the first defence in the 
original answer was, that the counsel who pre- 
pared such answer was under the impression 
that the suit was subject to the law as it stood 
prior to the patent act of July 8, 1870 [16 Stat. 
198]. As to the second defence, the excuse was, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
I trict Judge, and here reprinted by permission.] 
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that such counsel had no knowledge or informa- 
tion of any description in any patent prior to 
the plaintifiPs, of a certain device: Held, that 
the motion must be denied. 
[Cited in De Florez v. Raynolds, Case No. 3,- 

743; Page v. Holmes Burglar-Alarm Tel. 

Co., 2 Fed. 333; Spill v. Celluloid Manuf'g 

Co., 22 Fed. 97; Witters v. Sowles, 31 Fed. 

10; Rice v. Bge, 42 Fed. 660.] 

*[Bill by the Webster Loom Company against 
Ellas S. Higgins and others for infringe- 
ment of letters patent No. 130,961, issued 
Aug. 27, 1872, to William Webster for an im- 
provement in looms for weaving pile fabrics.] 

t 

Clarence A. Seward, for plaintiff. 
George Gifford, for defendants. 

JOHNSON, Circuit Judge. The answer in 
this case was sworn to on the 4th of Septem- 
ber, 1874, a replication was filed, and the com- 
plainant's proofs were taken and were closed 
on the 9th of October in that year. On the 
30th of December; 1875, the defendants gave 
notice of the present motion to amend their 
former answer, by interposing two new de- 
fences. They seek to aver, on information 
and belief, that the complainant's alleged in- 
vention was in public use for more than two 
years prior to the application for the letters 
patent to Webster, and that the same is de- 
scribed in letters patent of the United States, 
granted to William Weild, dated January 
13th, 1857, and numbered 16,415. 

• The only excuse offered for the omission to 
insert the first of these proposed defences in 
the original answer is found in the affidavit of 
the defendants' counsel who prepared the an- 
swer, that, when he prepared it, he omitted 
to state the fact now proposed to be inserted, 
because he -was under the impression that the 
suit was subject to the law as it stood prior 
to the patent act approved July 8th, 1870. 
He does not say that his impression has since 
changed, although that may, perhaps, be in- 
ferred from his present motion; nor Is it 
■claimed that the facts were not known at the 
time when the answer was interposed. If the 
suit is governed, in the respect hi question, by 
the act of July 8th, 1870, or by the equivalent 
provision of the Revised Statutes, and if the 
law is, that a public use in this country for 
more than two years before the application 
of an inventor for a patent, bars his right to 
a patent, or avoids the patent after it has been 
granted, irrespective of his consent to, or ac- 
quiescence in, such use, then I think that a 
party who wishes to avail himself of such a de- 
fence, ought, under all ordinary circumstances, 
to do so at the earliest opportunity. If he 
fails to do so, something more must be es- 
tablished than that he has been guilty of 
laches, to induce a court to excuse his neg- 
lect and allow so harsh a defence to be in- 
terposed. 

Nor do I think the defendants entitie them- 
selves to be now allowed to interpose the other 
defence proposed. The patent they seek to 
set up as an anticipation of the Webster pat- 
■ent they owned for a number of years and 



until it expired. They must be taken to have 
known its specification and claims. Their 
counsel does not state that he was not ac- 
quainted with the patent, nor that he had not, 
before the answer was put in, examined and 
considered the specification. His statement 
falls very. far short of that. It Is, that, when 
he prepared the answer, he had no knowledge 
or information: of any description in any pat- 
ent ptior to the patent on which the suit is 
brought, of a cylinderwire motion sudi as is 
referred to ha the affidavits of Duckworth and 
Hicks. He does not say that he has any such 
knowledge now, nor give tiie court any rea- 
son to consider that he finds in that patent 
what the two affiants, Duckworth and Hicks, 
are understood to say they conceive to be de- 
scribed there. These persons also base their 
statements upon the ground of a particular 
construction to be put on a claim in the Web- 
ster patent, which the plaintiffs do not assert 
and have not asserted, and which seems to 
me quite incapable of bemg maintained. I 
am of opinion, therefore, that justice does not 
require that the amendment should be per- 
mitted to be made, in view as well of the 
laches which has occurred, as of the substance 
of the amendment itself. 

The motion to amend the answer must be 
denied. 

[For other cases involving this patent, see note 
to Webster Loom Co. v. Higgins, Case No. 17,- 
342.] 



Case K"o. 17,343. 

WEBSTER LOOM CO. v. HIGGINS et al. 

[15 Blatchf. 446; i 4 Ban. & A. 88; 16 O. G. 
675.] 

Circuit Court, S. D. New York. Jan. 14. 1879. 

fATENTS—SUFFICIENCT OP SPECIFICATrONS— COM- 
BINATION Claims— Aggregations— Pkior Use- 
Shifting BuiiDEN OF Proof— Pile Fabric Looms. 

1. The letters patent issued 'August 27th, 
1872, to William Webster, for an improvement 
in looms for weaving pile fabrics, are invalid. 

2. In respect to the fifth claim of said patent, 
namely, "In combination, the lay and its rigid 
shuttle box, the pivoted vibrating wire tiough, 
the reciprocating driving slide, and the latch 
moving thereon, the latter being operated by the 
wire bos, the combination being and operating 
substantially as described," the descriptive part 
of the specification is insufficient. 

3. The combination set forth in said fifth 
claim is not a patentable combination, but a 
mere aggregation of devices. 

4. When a defendant has shown prior knowl- 
edge and use, the burden of showing prior in- 
vention is on the plaintiff. 

[Cited in Washburn & Moen Manuf'g Co. v. 
Haish, 4 Fed. 904; Thayer v. Hart, 20 Fed. 
694; Kittie v. Hall, 29 Fed. 514; Electrical 
Accumulator Co. v. JuHen Electric Co., 38 
Fed. 127.] 

5. Webster was not the first inventor of the 
invention sought to be covered by said fifth 
claim. 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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[This was a bill in equity t»y the Webster 
Loom Company against Elias S. Higgins and 
Nathaniel D. Higgins for alleged infringe- 
ment of a patent.] 

Edward N. Didcerson and Clarence A. 
Seward, for plaintiff. 

George Gifford and Ebenezer R.Hoar, for 
defendants. 

WHEELER, District Judge. This suit is 
brought for relief against an alleged infringe- 
ment of letters patent No. 130,961, issued, Au- 
gust 27th, 1872, to William Webster, and own- 
ed by the plaintiff, for an improvement in 
looms for weaving pile fabrics. The defend- 
ants, in their answer, allege, that, by previous 
contract with Webster, they are the owners of 
all such improvements made by him, deny 
that he was the first inventor of the inven- 
tion patented, and allege, that, before the 
time of any invention thereof by him, the 
same, or substantial and material parts 
thereof, were described in, among others, let- 
ters patent of Great Britain to Erastus E. 
Bigelow, to William Weild, and to Moxon, 
Clayton and Fearnley, and in letters patent 
of the United States to Elias S. Higgins, as- 
signee of William Weild, and to Ezekiel K. 
Davis, and that the same was known to, 
and used by, Ezekiel K. Davis and Thomas 
Crossley, of New York, at New York, that 
the description of the invention is obscure, 
and not sufficient to enable one acquainted 
with the art to which it belongs, to construct 
and use the loom therein attempted to be 
described, that there is no description in the 
patent of the combination specified in the 
fifth claim thereof, and deny infringement 
On the hearing, the plaintifE relied solely up- 
on the fifth claim of the patent, and the de- 
fendants abandoned all claim of ownership 
of the invention by virtue of any contract 
with Webster. 

In Weaving pile fabrics, such as Brussels 
carpeting and velvets, wires are woven like 
filling into them, taking up warp into loops, 
over the wires, above that part of the cloth 
made of other warp and filling, constituting 
the pile of the fabric. Enough wires are 
woven in, and left there, to make a piece 
sufficiently large and firm to withstand the 
beat of the machinery, and then, as the weav- 
ing proceeds, those put in first are successive- 
ly withdrawn, carried back and inserted 
again into open sheds of warp made to re- 
ceive them, and woven into and carried along 
with the cloth. Tl* heads of the wires are 
made much larger than the wires themselves, 
and square and flat, to fit into a bos beside 
the cloth, with a narrow opening toward it, 
that will permit their moving fredy along with 
the cloth. The looms used are not much dif- 
ferent from those used in weaving other fab- 
rics, except that machinery is added for with- 
drawing, carrying back and inserting the 
wires, which is called a wire motion, and the 
rest of the looms must be adapted to the 
working of that, so as not to interfere with 



It As the wires are withdrawn, the loops 
are left to be held in place by the other warp 
and filling, as woven together, and, conse- 
quently, there must be a thread of filling 
woven in between the weaving in of each 
wire, and there must be two beats of the lay 
carrying the reed which beats up the fiUing 
and wires, and corresponding motions of the 
shuttle cai'rying the filling, to each insertion 
of a wire. The motions of the parts must 
all be so timed that the wires will be insert- 
ed when the lay is swung away from the 
woven cloth and makes room, and the sheds 
for them are opened to receive them, and that 
the lay will beat up the wire, swing back for 
a thread of filling to be carried through, and 
beat that up, while the wire motion is after 
another wire, and be in the proper position 
to carry the shuttle, with its threads of 
filling, at the times when they must go in. 
The wires must be carried past the fell of 
the cloth, toward the lay swung back, to 
reach a place in the sheds open sufficiently 
wide for them to be thrust into; the reed 
must stand on the edge of the lay away 
from the cloth, to make room on the lay for 
the shuttle race, and must be carried by it to 
the fell of the cloth when it beats up the 
wires and fiUing; and so the. lay must move 
past the fell of the cloth toward the wire 
motion. To prevent collision between the 
lay with shuttle boxes attached and the wire 
motion, in making these movements, either 
the wire motion must be arranged so that it 
will insert the wires, and move out of the 
way, before the lay and shuttle box arrive 
where the wire motion goes, or so much of 
the lay and shuttle box, on that side of the 
loom, as would hit the wire motion, must be 
detached from the rest of the lay while that 
moves up with the reed, and be kept out of 
the way of the wire motion. In the Bigelow 
loom, the wire motion consisted of a forked 
ai-m and reciprocating lever, extending up- 
ward through a horizontal rocking shaft, 
which were so timed as to be together at the 
wire box when the lay beat up, and that was 
crooked out of the way for a short distance 
opposite, so it would move past them when in 
that position. In the Weild looms, the wkes 
were withdrawn by a latch on a reciprocating 
slide, into a horizontal trough, oscillating be- 
tween the points of withdrawal and insertion, 
and pushed out of the ti'ough into the sheds 
by an arm extending from the slide far 
enough to follow and reach them until in 
place. A part of the lay was detached, and, 
with the shuttle box, kept back when the 
rest beat up, out of the way of the trough and 
extending arm of the wire motion. In the 
Moxon, Clayton and Fearnley patent, the 
wires were to be withdrawn by a latch into a 
groove in a table, and carried into another 
groove that would direct them into the sheds. 
This table would appear to be in the way of 
a rigid lay and shuttle box. Webster was 
familiar with such looms, and, in 1865 and 
1866, conceived the idea of improving them, 
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by making a ■wire motion to tliem that could 
be used witli a straiglit and rigid lay, and 
made a drawing of parts of a loom represent- 
ing such a lay, and parts of a wire motion rep- 
resenting a reciprocating withdrawing and 
pushing slide, mounted on a wire trough, oscil- 
lating between the points of withdrawal and 
insertion of wires. So far as appears, this 
was the first representation ever made of such 
a device for a wire motion. Said Davis was 
a machinist, master mechanic of the defend- 
ants, who are large carpet manufacturers, iu 
the alteration and repair of their looms, and 
familiar with such looms. In 1867, he com- 
menced to invent improvements to them, and 
had a model of his loom, containing his im- 
provements to that time, 'made, which showed 
a wire motion, containing a reciprocating with- 
drawing and pushing slide, mounted on a bar 
slotted so as to be lilie the sides of a trough, 
with a pin to assist in supporting the wires, 
supported on upright arms to a rocking shaft, 
moving between the points of withdrawal and 
insertion of the wires, and a rigid lay with a 
sliding shuttle box, which was held back when 
the lay moved up, and kept out of the way of 
the wire motion. This was the first invention 
of a sliding shuttle box. Webster showed 
Davis his drawing in March, 1868. Davis ap- 
plied for a patent hi July, 1868. One was is- 
sued for his improvements February 9th, 1869. 
Davis showed his model to Webster November 
11th, 1869. Webster made application for a, 
patent June 21st, 1870; and the one in suit 
was granted August 27th, 1872. What the ap- 
plication of Webster was is not shown. He 
declared that he had invented certain "im- 
provements in looms" for weaving pile fabrics, 
&c., and, in his specifications, set forth the 
nature and object of his invention in these 
words: "The first part of my invention re- 
lates to the combination and arrangement of 
the reciprocating or driving slide, sliding bar, 
withdrawing and inserting devices, and trough, 
in such manner that the trough shall be capa- 
ble of oscillating between the points of with- 
drawal and insertion of the wire, the sliding 
bar receiving a horizontal motion at the same 
time that the pushing slide is being reciprocat- 
ed on the trough by the driving slide. The ad- 
vantage of this part of my invention is, that a 
shuttle box, rigidly connected with the lay, 
may be used. The second part of my inven- 
tion relates to the means for preventing the 
wire from bounding bade from its position in 
the wire box, and consists in a ^ring attached 
to the inner end of the wire box, and fitting 
indentations or openings in the heads of the 
wires. The third part of my invention re- 
lates to the combination of the yibrating trough 
directly with the lay. The fourth part of my 
invention relates to a modification of the mech- 
anism, and consists in having the oscillating 
trough and reciprocating slide pathway com- 
bined or made in one piece, and having the 
withdrawhig and pushing devices combined or 
connected and reciprocated thereon by power 
applied directly thereto, the object of this part 
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of my invention behig to dispense with the 
driving slide and stationary slide pathway and 
sliding bar. The fifth part of my invention, 
consists in the combination, with a lay having 
a rigid shuttle box, of a pivoted, vibrating wire 
trough, a reciprocating driving shde and latch, 
the latter being operated by the wire box to 
release the wire, and the slide and latch mov- 
ing on the trough, all as set forth." Then, a 
description of. the accompanying drawing, mere- 
up stating what parts the figures represented. 
Then, a description of his improvements, in 
which he described a stationary sliding path- 
way on which the reciprocating or driving'slide 
would move; a withdrawing and pushing slide 
secured to an oscillating trough pivoted to the 
breast beam, so as to reciprocate thereon, and 
be moved by a bar secured to it, and sliding 
in a mortise in the withdrawing and pushing 
slide, and with a wrist on the latter to which 
to apply power; the wire box latch and their 
working; and said: "Sheet 2, Fig. 3, rep- 
resents the fulcrum H, of the oscillating trough 
E, as attached to the end of the lay 02, by a 
plate Hi. The other end of the trough may be 
operated by a cam or other device, not shown. 
Fig. 4 represents a modification of the uiven- 
tion. The withdrawing and pushing slide, Bi, 
in this ease, becomes the driving slide. The 
fulcrum or centre, H, of the oscillating trough, 
E, is represented as behig attached to the 
breast beam, Ai, of the loom, in the same 
manner as shown in Fig. 2, sheet 1, Fig. 5 
represents an end view of the withdrawing 
and pushing slide described in Figs. 3 and 4, 
but with the trough attached with sljuttle box. 
The fulcrum of the oscillating trough, B, may 
be attached to the shuttle box or lay of the 
loom, or to a vertical shaft." He further de- 
scribed some of these parts by reference to 
■figures of the drawing, representing different 
views of them, and described a horizontal move- 
ment of the latch, and stated that he did not 
expect to confine himself to the precise form 
of the several parts described. The first claim 
is for the vibrating trough, driving slide, its 
guidmg way, the pusher, latch and sliding bar, 
combined and operated, substantially as de- 
scribed. The second is for improvements about 
the wire box. The third is for: "The com- 
bination, with the lay, 0^, of the trough, E, 
when arranged, connected and operating as 
described, and for the purpose set forth." The 
fourth is for the oscillating trough, constructed 
to serve as a sUde guideway, in combination 
with the driving slide, pusher and latch, operat- 
ing substantially as, and for the purposes, set 
forth. The fifth is for: "In combuiation, the 
lay and its rigid shuttle box, the pivoted vi- 
brating wire trough, the reciprocating driving 
shde, and the latch moving thereon, the latter 
being operated by the wire box, the combina- 
tion being and operating substantially as de- 
sa'ibed." 

The form and language of the patent leave 
what the inventor intended to describe in his 
specification, and cover by the fifth claim, 
somewhat open to Inquiry. That claim is al- 
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most identical Trtth the fifth part of the de- 
scription of the nature and object of the in- 
vention, and they obviously refer to the same 
thing. Neither is intelligible without refer- 
ence to "What precedes. In what precedes tha,t 
pait of the description there is a combination 
of the wire trough with the lay, by being piv- 
oted to it, mei^tioned. The same thing is 
again mentioned twice in the specification pre- 
ceding the claims. The use of a lay with, a 
rigid shuttle bos is referred to in connection 
with the fii-st part of the description of the na- 
ture and object of the invention, as an advan- 
tage to be derived fvom, but not as a part of, 
the invention. That part is different from 
that mentioned in the fifth part. Upon this 
view, it might, with some plausibility, be said, 
that the combination with the lay intended, 
when mentioned In the fifth part as being "as 
set forth," and in the fifth claim as being "as 
described," was the combination by pivoting 
the wire trough to the lay, which had been 
set forth and described, and not some other 
combination not in any manner set forth or 
described. If that should be held to be the 
eombmation, neither the defendants nor any 
others, have used it, and the defendants do 
not infringe. In argument, however, the fifth 
part of the invention, and the fifth claim, have 
been treated as for the parts mentioned, in 
combination generally, without regard to piv- 
oting the wire trough to the lay or shuttle bos. 

In what has been stated, of and concerning 
the contents of the patent, every word concern- 
ing the lay and shuttle bos has been recited. 
There is in it no allusion to any machinery or 
contrivance for moving the reciprocating slide, 
eseept a wrist on it for attaching power to it; 
nor for moving the wire trough, eseept the 
rod H2, mentioned in connection with a 
trough pivoted to the lay; nor any whatever 
for moving the lay; nor is any other shown 
in the drawing or models. As has been said 
in argument, in behalf of the plaintiff, the 
patent is to be construed in the light of what 
was before known to persons skilled in the 
art of making and operating such looms, and 
liberally in favor of the patent, in accordance 
with the maxim, "Ut res magis valeat quam 
pereat," not, however, for the purpose of add- 
ing to the patent anything not there, but of 
reaching the true meaning of what is there. 

Either form of the wire motion described in 
the patent, eseept that pivoted to the lay, 
might, probably, be put in place of the wh-e 
motion in the Weild looms and, by attaching 
the power to the wrist of the driving slide, be 
made to operate without any material, if any, 
alteration of the other parts. But neither 
form would so operate by being so substituted 
in. that loom with a rigid lay and shuttle bos 
hi place of the detached lay and shuttle bos, 
because the wire trough would not keep out 
of their way. Nor could either form be sub- 
stituted, without other material alterations, 
for the wire motion in the Moson, Clayton and 
Feamley looms, nor without still greater and 
more material alterations, for that in the Bige- 
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low looms. As wire motions merely, to be 
used as improvements on the Weild looms, as 
the inventor probably intended, they seem to 
be well enough described. But, construing 
the fifth part of the invention broadly, as con- 
strued in argument, the combination goes out- 
side of the wire motion, into the loom proper, 
and the question is, whether that combination 
is well enough described, "to enable any per- 
son skilled in the art" "to which it appertains" 
"to make, construct," "and use the same." 
Competent esperts and workmen have testi- 
fied, on the part of the defendants, that what 
is necessary in that behalf cannot be done 
without the esercise of inventive genius. 
Those equally competent have testified for the 
plaintiff that it can be. To do it, with any 
of the then existing looms, motion would have 
to be ^ven by machinery to the vibrating wire 
trough, to move it out of the way of the lay, 
at the proper time, to allow all the connecting 
pai'ts of the wire motion to db their work, and 
permit the lay, reed and shuttle boxes to do 
theirs, without interference. The times of the 
motions of the parts were to be calculated, and 
the machinery to accomplish the motions at 
the proper time was to be contrived and con- 
structed. The witnesses who say no inven- 
tion would be required do not say but that all 
this was to be done. They merely say that 
competent worlimen could, in their opinion, 
do it without invention. The requirement of 
the law seems to be, that the specification 
should be full and plain enough so that a fair- 
ly competent workman at loom building could 
take it, and, exercising what then esisting 
Icuowledge there was common to that trade, 
follow it out, and by it, without invention or 
addition, construct an operating loom, contain- 
ing the parts mentioned as in combination in 
the fifth claim, working together. Curt Pat. 
§§ 254, 255. A loom is mentioned, and not a 
wire motion merely, here, because a part of 
the loom proper is taken into the claimed in- 
vention, and the parts taken would be frag- 
mentary, and could not operate, without the 
rest Whether the specification is so suffi- 
cient is a question of fact, to be determined 
upon the evidence, and the nattire of ttie 
things to be done, as it is made to appear. 
The horizontal pushing slide, in the Weild 
wire motion, extending towards the lay and 
shuttle bos, was a great obstacle to the use of 
' a rigid lay and shuttle bos; and Webster, by 
the things well described, dispensed with that 
But still he retained the oscillating trough, 
which, as used in the Weild wire motion, 
where only it was known to be used, would 
always be in the way of a rigid lay and shut- 
tle bos, and he provided no mode whatever 
for keeping them out of the way. If a work- 
man had undertaken to work out Webster's 
specification, when he had made and put into 
a loom all the parts described or mentioned in 
it, his situation would be the same as that of 
Davis was in September, 1868, when he un- 
dertook to furnish the Orossleys with a loom 
like that represented by his model, except that 
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it should have a rigid shuttle box. He then 
had, in his wording model, a reciprocating 
withdrawing and pushing slide, mounted on a 
slotted bar, which was the equivalent of Web- 
ster's vibrating trough, all as the plaintiff now 
claims to be an infringement. Still, when the 
shuttle box was made rigid, the parts would 
clash; and, although he was an inventor and 
a master mechanic, and much more than an 
ordinarily competent workman, it took him 
nearly two years to arrange and time them so 
they would not clash. ISie trough was to be 
kept out of the way, by having the right mo- 
tion given to it at the right tune. The mo- 
tion and time were to be found, and finding 
them would be invention. It was a problem 
to be solved, which would require experiment, 
which is more than a specification is allowed 
to require and be valid. MeFarlane v. Price, 
1 Starliie, 199; Turner v. "Winter, 1 Bum. & 
B. [Term R.] 602; Res v. Arkwright, Webst 
Pat. Cas. 64; Curt Pat § 255; Evans v. Eat- 
on, 7 Wheat [20 II. S.] 356; Sullivan v. Red- 
fldd [Case No. 13,597]. It is said, that a com- 
petent workman could give any required mo- 
tion at any required time to parts of machin- 
ery, which may be "true. Still the requisite 
motions and times would remain to be found. 
It is a significant fact in tliis connection, that 
no looms nor models, containing this alleged 
uivention, were made by Webster, or by the 
plaintiff, or by any one under them or either 
of them until after those claimed to be in- 
fringements had been made and seen. Upon 
these reasons, the conclusion seems to be in- 
evitable, that the specification is not sufficient 
ITurUiermore, the fifth claim is for the ha- 
vention of a combination of a lay with a rigid 
shuttle box, with the parts of a wh-e motion 
named in it There can be no invention about 
that unless the parts do work together in ac- 
complishing some result, so as to make a work- 
ing combination. The functions of tne lay 
are to carry the reed and shuttle boxes, and 
to serve as a shuttle race, without having any- 
thing to do with the wh:e motion. The func- 
tions of the wire motion are to withdraw the 
wires, carry them back, and insert them, with- 
out having anything to do with the lay. They 
do not join together in doing anything. All 
that is required of either, in connection with 
the other, is to keep out of its way. In some 
sense they combine together, and with all the 
other parts of the loom, to make the fabric 
produced; but that is not the combination de- 
scribed. In the same sense the parts of a 
stove mentioned in the combination in ques- 
tion in Hailes v. Van Wormer, 20 Wall. [87 
IT. S.] 353, combined with aU the other parts, 
to give heat; but ttiat did not make a patent- 
able combination. As said by Mr. Justice 
Strong, in that case each produces its appro- 
priate effect imchanged by the others. That 
effect has no relation to the combination, and 
in no sense can be called its product. This 
placing the parts together would be the mere 
aggregation of devices, not invention. As 
.well might the breast beam, the heddles, or 
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any of the more remote parts of the loom, be 
mentioned, and claimed as included. 

Upon this subject, in connection with that 
of the sufficiency of the specification, it seems 
proper to remai-k, that, if no hivention was 
necessary to cojnbme these parts, describing 
the combination of them, merely, describes no 
invention; if invention of some mode of com- 
bining them was necessaiy, such mode is whol- 
ly wanting. 

If, for any reason, however, these conclu- 
sions are not correct, the question whether 
Webster was the first inventor of the invention 
sought to be covered by the fifth claim is to 
be decided. There is no fair question but that 
looms like those which the plaintiff claims to 
be infringements were made and operated by, 
and were, therefore, known to, and used by, 
Davis, as alleged in the answer, before the 
date of the patent, so as to defeat it unless 
the invention was made before. As this pat- 
ent is not accompanied by the application in 
evidence, the invention must be taken to have 
been made at the date of the patent, unless it 
is shown by parol proof to have actually been 
made' at a prior date. KeUeher .v. Barling 
[Case No, 7,653]. The burden of proof rests 
upon the defendants, to snow, beyond any fair 
doubt, the prior knowledge and use set up; 
but "Where they have sustained that burden by 
showing such knowledge and use prior to the 
patent the burden of showing the still prior 
invention claimed, by at least a fair balance of 
proof, must rest upon the plaintiff. Substan- 
tially all the evidence there is upon that sub- 
ject is the origin.il drawing of Webster, with 
me testimony of himself and others showing 
that it was made by Mm in 1865 and 1866, and 
the other drawings, not much different from 
that with testimony that they also were made 
by him at a time earlier than those looms. 
There is scarcely any explanation of the draw- 
ings, or of the workings of the parts repre- 
sented, in his testimony, or ui what he said, 
as testified by others, contemporaneously with 
making or exhibiting the drawings, more than 
that they represented a wire motion, and that 
a shuttle box rigidly attached to the lay could 
be used with it All the drawings show a lay 
with such a shuttle bos that show any lay, but 
show no mode of operation by which it could 
be used. The lay is always shown in the po- 
sition the lays of the Weild looms are in when 
their shuttle boxes are in line with them, the 
same as if rigidly attached, and never in a 
position where they would be detached to keep 
out of the way of tne wire motion, with the 
wire motion out of its way, so as to show that 
with its rigid shuttle box it could be used. 
The drawings would seem to be mere di-aw- 
ings of his wire motion with the lay sketched, 
as the breast beam and some other parts ap- 
pear to be, for the pm-pose of showing that it 
was the wire motion of a loom, without show- 
ing any particular combmation of the wire 
motion with any of the parts of the loom prop- 
er. If such a showing was intended, the evi- 
dence fails to show satisfactorily that the hi- 
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tention was carried out. To say tliat this 
shows the invention of any real combination 
of a lay having a rigid shuttle bos, with the 
parts of the wire motion, would be going be- 
yond what is fairly shown by any substantial 
evidence in the ease. The abiding conviction 
produced, as tlie effect of the exposition of the 
case in the very able and exhaustive argu- 
ments of counsel, as well as of more examina- 
tion and study of it than what is here written 
wiU probably indicate, is, that, while Mr. Web- 
ster did really invent some new parts for wire 
motions, he never fully completed any inven- 
tion of any combination of them with any of 
the parts of a loom. To allow such an inven- 
tion and patent as is here shown to stand in 
the way of other inventors would be very un- 
just to them, as contrary to the plain require- 
ments of the patent laws, for, should they in- 
vent any mode whatever, for doing what the 
patentee shows no way of doing, he would 
be enabled to say that their mode was his, and 
to maintain his claim to it 

In coming to the conclusions here reached, 
neither the decision, nor the opinion of the 
learned judge making it, in Webster v. New 
Brunswick Carpet Co. [Case No. 17,337], upon 
this same patent, have been overlooked, or 
lightly considered. Had this case been like 
that, or understood to be so, no more would 
have been necessary here than to foUow, and 
refer to it But counsel on both sides of this 
ease have treated it as being essentially differ- 
ent from that, and the counsel for the defend- 
ant, in this express themselves satisfied with 
the decision in that, upon tie pleadhigs and evi- 
dence on wliich it was made. What that case 
in fact was is not shown in this. The opin- 
ion, however, shows that most of the ques- 
tions here made and passed upon were not 
there raised and considered. 

Let a decree be entered dismissing the bill 
of complaint, with costs. 

For other cases involving this patent, see 
Webster v. New Brunswick Carpet Co., Case 
No, 17.337; Webster Loom Co. v. Higgins, 105 
U. S. 5S0; Loom Co. v. New Brunswick. Carpet 
Co., Case No. 17,338; Webster Loom Co. v. 
Higgins. Id. 17,341; Webster Loom Co. v. Short, 
Id. 17,3'43. 

Case ISTo. 17,343. 

WEBSTER LOOM CO. v. SHORT et al. 
[10 O. G. 1019.] 
Circuit Court, D. New Jersey. Dec. 19, 1876. 
Eqdits Pkagtioe — Cnoss Bill — Notice. 
[A cross bill should be stricken from the files, 
if filed without notice to the solicitor of the de- 
fendant.] 

The Webster Loom Company, a corporation 
created under the laws of the state of New 
York, filed its bill for an infringement of a 
patent. It made a New Jersey corporation 
and two of its directors and trustees defend- 
ants. It alleged that the two individual de- 
fendants had formerly owned the infringing 
looms as co-partners, and, as such, that they 
had taken a license from the plaintiff, where- 



by they had agreed to pay a certain royalty 
per day on each loom, and that such license 
established the measure of damages as against 
all the defendants. [.Tames] Short and 
[George] Whittaker answered, and then filed 
a cross bill, asking that the plaintiff might be 
decreed to surrender the license for cancella- 
tion. The Webster Loom Company, being a 
New York corporation, could not be found in 
the district of New Jersey to be served with 
process, and thereupon Short and Whittaker 
entered an order for publication, and for its 
service in New York on the plaintiff as an 
absent defendant, requiring it to appear and 
plead, answer, or demur to the cross bill with- 
in a time specified. The Webster Loom Com- 
pany moved to set aside this order, and to 
strike the bill from the files, upon the ground 
that the order of publication had been im- 
properly obtained, and without notice, and 
that no leave to file the cross bUl had been 
granted. It cited: Miles v. Bacon, 4 J. J. 
Marsh. 457; Gamer v. Beaty, 7 J. J. Marsh. 
223; Eckert V. Bauert [Case No. 4,266]; Ward 
V. Seabrey [Id. 17,161]; Bronson v. La Crosse, 

2 Wall. [69 U. S.] 293; Sawyer v. Sawyer, 

3 Paige, 263; Smith v. Hibeemian, 1 Schoales 
& L. 238; EUiott v. Millett, 1 Hogan, 125; 
French v. Dear, 5 Ves. 547, 550; Wartnaby 
V. Wartnaby, Jac. 377; Blake v. Smith, 
Younge, 596; Story, Eq. PI. § 66, 2 DanieU, 
Ch. Pi-ac. p. 1410; and Holderness v. Rankin, 
2 De Ges, F. & X 258. 

NIXON, District Judge. The motion In 
this case is to strike the cross bill from the 
files of the court on the ground that it was 
filed without notice to the solicitor of the de- 
fendants. As there is no proof or sugges- 
tion of notice, the motion must prevail. The 
rule is dear upon this point, for the reason 
that such a bill is of great value to the de- 
fendant in the original suit, not only in giving 
him a discovery which may enable him bet- 
ter to defend, but also in giving him juris- 
diction over a non-resident complainant by 
directing him to appear, by solicitor, when no 
subpena can be served. There is no law 
which authorizes an order of publication in 
suits of this nature, and the order was im- 
providently taken. The defendant is entitled 
to an order that the bill be taken from tie 
files of the court 
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The W. B. CHENEY. 

[6 Ben. 178.] i 

District Court, S. D. New York. Oct, 1872. 

Tug-boat and Tow — Delay in Voyage — Storm- 
Burden OF Proof. 

1. On the 6th of November, 1871, a tug-boat 
took in tow a barge, at Elizabethport, N. J., 
to tow her to Brooklyn. She reached Port 
Johnson, in the Kills, that day, and left the 
barge there, coming on to New York herself 
that night. The next morning she took a tow 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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"back to Elizabethport, and there took in tow 

■other boats, which she brought to Port John- 
son, and there picked up the barge and started 

-on with her. In towing the barge across New 
York Bay, the latter was sunk in consequence 

■of a storm. The tug-boat alleged that she left 
the barge at Port Johnson because the weather 
was such that it was unsafe to tow her through, 
and that the storm by which slie was sunk, on 
the 7th, was an unexpected squall: Held, that 
the tug was bound to have towed the barge from 
Elizabethport to Brooklyn, without leaving her 
at Port Johnson, unless there was good reason 
for doing so. 
[Cited in The King Kalakau, 43 Fed. 172.] 

2. If it were shown that there was good rea- 
son for having left the barge at Port Johnson, 
the burden of proof was on the tug to show that 
there was no time, before she did take the barge 
in tow again, when she could have proceeded 
with her so as to have avoided the sudden 
squall. 

3. She had not shown this, and was liable for 
the loss of the barge and her cargo. 

[Cited in The E. D. Holton, 55 Fed. 1013.] 

In admiralty. 

Beebe, Donohue & Cooke, for libellants. 
Goodrich & Wheeler, for claimant. 

BLA.TCHPORD, District Judge. These are 
two libels filed to recover, the first one the 
value of the barge Col. J. A. Mulligan, and 
the second one the value of a cargo of coal 
on board of her. The barge and her cargo 
were sunk and lost, while in tow of the steam- 
tug W. E. Cheney, in the harbor of New York, 
in the vicinity of Robbins' Reef buoy, on 
the 7th of November, 1871, in the day time. 
The answers admit the making of an agree- 
ment, on the 6th of November, by the tug, 
to tow the barge, then having the coal on 
board, .from Elizabethport, New Jersey, to 
Brooklyn. The answer in the first case al- 
leges, that the cargo of the barge, 201 tons, 
was more than her usual and ordinary cargo. 
The answer in the second case alleges, that 
such quantity, was more than the barge was 
able to carry. The barge was taken in tow 
by the tug, at Elizabethport, on the 6th, and 
towed as far as Port Johnson, In the Kills, 
and there left over night, the tug proceeding 
to New York, and remaining there that night, 
and going the next morning to Elizabethport, 
with a tow of empty boats, and thence back 
to Port Johnson, with loaded boats, and there, 
on the momhig of the 7th, taking in tow the 
barge and seven other loaded boats, all 
abreast, four on each side of the tug, the barge 
being the third boat from the tug, on the star- 
board side of the tug. On the voyage to New 
York, the wind was violent and the sea high, 
and the barge took in water over her bows, 
so that she sank, with her cargo. 

The libels allege, that the leaving of the 
Tiarge at Port Johnson, on the 6th, was con- 
trary to the duty of the tug; that, when the 
tug took the eight boats in tow, on the 7th, 
sit Port Johnson, it was well known that the 
wind, which was from the northwest, would 
increase in violence, as the day grew older; 
that the nine vessels abreast presented a broad 
^nd uncontrollable front to the action of the 



hacreaslng violence of the wind and the rough- 
ness of the waves, while a smaller fronr would 
have been presented if the tow had been made 
up in tiers; that, as the tow proceeded, the 
wind rapidly increased, until it was apparent 
that it would be dangerous, if not impossible, 
tO cross the waters of the bay with safety to 
the tow; that, instead of stopping in a place 
of safety, or turning back, when she might, 
the tug kept on, with the tow, the wind and 
the waves constantly increasing; thit tben the 
tug carelessly, negligently, and unskillfully at- 
tempted to turn around with the tow, by at- 
tempting to tow towards the wind, thus pre- 
senting the broadside of the barge to the full 
action of the wind and the force and rough- 
ness of the -waves, when the barge SUed and 
sank, with her cargo; and that the loss was 
occasioned solely by the neglect and want of 
care and skill of those navigating the tug, and, 
among other things, In not remaining by the 
barge, and taking a proper time to cross the 
bay, in taking other employment, after she had 
taken the barge In tow and assumed obliga- 
tions towards her, in not returning to the 
barge at an early hour, while the weather was 
calm, in going to Elizabethport and towing 
other loaded boats, and thus losing time and 
increasing the risk. In making up a tow which 
presented nine vessels abreast, in not making 
up the tow in tiers, in not stopping and re- 
turning when she found the wind increasing, 
in attempting to turn towards the wind, in- 
stead of keeping oS. before the wind, to a 
place of safety, and in taking in tow so large 
and improper a number of loaded vessels. 

The answers allege, that the tow was stop- 
ped at Port Johnson on the 6th." on account 
of a severe storm, which rendered it improper 
to proceed; that the tow of eight boats was 
not an improper one for the tug and was prop- 
erly made up; that, when the boats were 
taken in tow at Port Johnson on the 7th, the 
weather was fine; that, when the tow arrived 
outside of Robbins* Reef, a sudden and unex- 
pected squall from a northwesterly direction 
struck the tow and continued for about twen- 
ty-five minutes;, that it was impossible to stop 
the tow In that place and the safest way was 
to proceed on their course; that, by the squall, 
and by the perils of the sea, or by reason of 
the overloading of the barge and her being 
very deep In the water and old and decayed, 
she was unseaworthy and unable to resist the 
dangers of the sea; that the water was 
washed upon her deck and, because her hatches 
were open, into the hold; that, thereupon, the 
master of the tug, seeing the danger to the 
barge and that she would mevltably sink, put 
his tug and tow around head to the wind, and 
not off before the wind, and endeavored to 
run the tow back into the "Kills and beach , 
the barge, but the boat, before she could be 
beached, sank; that the accident occurred by 
the perils of the sea, and was inevitable, or 
else through the fault of the persons loading 
and managing the barge, in that, among other 
things, she was too deeply laden, that she was 
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an old and unseaworthy boat, that her hatches 
were left open, and that she was insufficient- 
ly manned; that the persons in charge of the 
tug were not guilty of any negligence, unsldl- 
fulness or mismanagement, in the time and 
manner of towing, or making up the tow, or 
otherwise; and that the accident was occa- 
sioned by the perils of the sea, and was in- 
evitable, or else by the negligence, misman- 
agement and unskilfulness of the agents of 
the libellants and the persons managing the 
barge. 

Under the contract of towage admitted by 
the answers— one from Elizabethport to Brook- 
lyn—the tug was bound to proceed on the voy- 
age and take the barge to Brooklyn, without 
leaving her for a time at Port Johnson, un- 
less there was good reason for -doing so. The 
tug claims to have shown good reason there- 
for, because of the violence of the wind and sea 
on the afternoon of the 6th. Assuming good 
cause to have been shown for leaving the 
barge at Port Johnson for a time, the disas- 
ter having happened, the burden of proof is 
on the tug to show that there was no time 
prior to the time when, on the 7th, she re- 
sumed the trip with the barge, that she could 
Iiave taken the barge in tow and transported 
her safely to Brooklyn from Port Johnson, 
and thus have avoided the alleged sudden 
squall set up in the answers. The tug fails 
to show this and does not allege it in her an- 
swers. She does not aver or show that she 
could not have transported the barge safely 
during the night of the 6th, or that there was 
any such violence of winds or waves during 
that night as would have prevented such safe 
carriage. On the contrai'y.the evidence on the 
part of the libellants establishes that the wind 
went down with the sun on the 6th and that 
the night was quiet. On this ground alone 
condemnation of the tug must follow, even as- 
suming that the weather was fair when the 
vessels left Port Johnson on the 7th, and that 
the disaster happened as the result of a sud- 
den squall. 

No fault on the part of the barge in over- 
loading, or improper loading, or iii manning 
or eqtiipment, is shown. The tug took her in 
tow as she was, with a full opportunity to 
see how she was loaded, manned and equipped. 

There must be a decree for the libellant in 
each case, with costs, and a reference to a 
commissioner to ascertain the damages. 
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WEED V. KELLOGG et al. 

[6 McLean, 44.] i 

Circuit Court, D. Michigan. June Term, 1853. 

Depositions — Pbesenob op Witness — Confes- 
sions. 

1. The deposition of a witness, who is at the 
place where the court is held, if objected to, 

1 [Reported by Hon. John McLean, Circuit 
Justice.! 



cannot he read if the witness be able to attend 
the court. 
[Cited in Whitford v. County of Clark, 119 U^ 
S. 525, 7 Sup. Ct. 308.] 

2. The confessions of a silent partner, not 
known in the proceedings, may be given in evi- 
dence. 

■At law. 

Hunt & Newberry, for plaintiff. 
Prazer, Davidson, Holbrook & Lathrop, for 
defendants. 

McLean, Chrcult Justice. This action was- 
brought on a promissory note for $2092.01, 
payable at Oliver Lee's Bank, at BuKalo, 
three months after date. The defendants 
pleaded, 1. The general issue of non assump- 
sit. 2. That ^Smart was an accommodation 
indorser, at the request of Geisse & Kellogg, 
and signed the note which was paid 1 No- 
vember, 1849. 3. That the note in the first 
and second counts of the amended declaration, 
was owned and in possession of Elias Weed 
& Co., which firm was composed of plain- 
tiff and Elias Weed, of Buffalo hi the state 
of New-York, and that heretofore, to wit, on 
the day and year last aforesaid at, &e. de- 
fendants delivered a large quantity of flour, 
to wit, one thousand barrels of great value, to 
wit, of the value of §3000, in full payment of 
said promise and assumptions in the first and 
second counts of the declaration, which flour 
was accepted to be applied as aforesaid. 4. 
That the note in the first and second counts 
of the amended dedai^ation, heretofore, to wit, 
on the 26th day of Sep., 1849, was possessed 
by the firm of E. Weed & Co., (of which firm 
the plaintiff was the company,) and that whilst 
E. Weed & Co. so held and possessed said 
note, Asher L. Kellogg, one of the defendants, 
of the firm of James A. Armstrong & Co., 
shipped and consigned a large quantity of 
flour, to wit, one thousand barrels, of the 
value of §4000, with directions to apply and 
appropriate a sufficient amount of the avails 
to pay the note. In his replication plaintiff 
says, defendant did not pay the sums of money 
hi the first and second counts, or any part 
thereof, as alleged. That the said Elias Weed 
& Co. did not receive or accept the said thou- 
sand barrels of flour to be applied in payment, 
&e. To the plea of Smart, he says, that no 
part of the sum claimed in flour as alleged, 
was received. The jury being sworn, a depo- 
sition of Mr. Sibly was then offered in evi- 
dence, which was objected to, as the witness 
was then in Detroit. The court held the depo- 
sition could not be read, if the witness were 
able to attend the trial. Mr. Sibly states that 
in the spring of 1849, he was clerk for de- 
fendants. He left their employment, and was 
afterwards agent for the plaintiff, who lived 
in Detroit. In 1S4S-9, a contract was maae 
by defendants with plaintiff, for the delivery 
of 500 bbls. of flour, to be delivered at Buffalo 
to plaintiff, who was engaged in the forward- 
ing business at that place. Near the close of 
the spring of 1849, a second contract was 
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made for anotber lot of 500 barrels of flour 
made at the Ceresco mills. This floiir was 
not sent The money was paid by Rockafel- 
low or "Weed as agent. This payment was 
made on the second contract, to be delivered 
on the opening of the navigation. Plaintiffs 
refused to take any flour except from a cer- 
tain mill. A note was given to deliver the 
flour, or return the advance. After harvest in 
1849, all the flour made by the Ceresco nulls 
was sent to plaintifiE to pay the notes due. 
Mr. Sanger, cashier of the Utiea Bank, says, 
the note was received in banls: and discounted, 
which had been given by Eockafellow. Mr. 
Reed's deposition states, he knows the note 
was paid by a check, but farther he knows 
nothing, escept from the books of the bank. 
Mr. Weed was offered as a witness to prove 
the admissions of Elias Weed, which was ob- 
jected to. The court observed, the pleas al- 
lege Elias Weed to be a partner in this note, 
with WUliam Weed. His admissions, being a 
partner, though not named on the docket, are 
admissible to show the discharge of the said 
note, durhig the existence of the partnership. 
The witness stated that Elias Weed was a 
partner, havuig an equal interest m the note. 
In a conversation with him he admitted the 
note had been discharged, and should have been 
delivered up. 
Nonsuit was sufEered. 
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WEED et al. v. MILLER. 

[1 McLean, 423.] i 

Circuit Court, D. Indiana. May Term, 1839. 

rncovbut oji promissout note— dipfbkenoe op 
Exchange — Bills of Exchange. 
The difEerence of exchange may be recovered 
on a bill of exchange. But this seems not to be 
the rule where the action is founded on a promis- 
sory note, and there is no count or allegation m 
the declaration to cover the rate of exchange. 
[Cited in Howe v. Wade, Case No. 6,777; 
Reiser v. Parker, Id. 11,685,] 

[This was an action by N. Weed & Co. 
against Asa Miller on a promissory note.] 
White & Lockwood, for plaintiffs. 
Mr. Cooper, for defendant. 

McLEAN, Circuit Justice. This action is 
brought on a note given at New York, with- 
out stating where payable, and suit being 
brought in this state, the plaintiffs contend 
that they are entitled to recover, in addition 
to the amount specified in the note and in- 
terest, the difference hi exchange between this 
state and New York. It is admitted that the 
rate of exchange is two per cent. The dec- 
laration does not all^e that the note was pay- 
able in New York, nor is there any coimt on 
the rate of exchange. The note is dated at 
New York, and from this it is contended that 
it was payable there. There can be no ques- 
tion that the rate of exchange may be recov- 

1 [Reported by Hon. John McLean, CircuiJ 
Justice.! 



ered on a bill of exchange payable at a par- 
ticular place, where the declaration contains- 
the necessary averment, but the instrument 
now imder consideration is not a bill of ex- 
change, and the declaration is in the common^ 
form. 

In the case of Andrews v. Bond, 13 Pet. 
[38 U. S.] 65, the court held that, the in- 
dorsee of a bill of exchange payable in New 
York, properly included the rate of exchange 
in a second bill payable at Mobile, given in- 
payment of the first bill, if the transaction^ 
was fair and not designed as a cover for usury. 
And in Story, Confl. Laws, p. 225, it is laid: 
down as a general principle that where a debt 
payable at a particular place is paid else- 
where, the rate of exchange ought to be includ- 
ed, and is recoverable. But in such cases,, 
the place of payment must not only appear 
upon the face of the instrument, but the decla- 
ration must contahi the necessary averments. 

In the case of Adams v. Cordis, where a- 
foreign creditor sues for his debt, the court 
say, 8 Pick. 260, that in that state he will re- 
cover, in the case of a bill of exchange, at a* 
par of exchange. And in Martin v. Franklin, 
4 Johns. 125, "the plaintiffs were merchants 
in Liverpool, and it was admitted the debt was 
contracted in Great Britain, that the account 
between the parties is in sterling, and that tlie 
interest is calculated at five per cent, the legal; 
rate of interest in Great Britain. In the dec- 
laration all the counts except the last, state 
the defendants as being mdebted to the plain- 
tiffs hi the city of New York, and the last 
count lays the venue in New York, but does- 
not mention any particular place at which the 
defendants were indebted. And the court held 
that the debt was to be paid according to the- 
par and not the rate of exchange. It is re- 
coverable, say they, and payable here to the 
plamtiffs or their agents, and the coiu:t are 
not to enquire into the disposition of the debt 
after it reaches the hand of the agent; he- 
may remit the debt to his prmcipal abroad, hi^ 
bills of exchange, or he may invest it here on.' 
his behalf, or transmit it to some other part 
of the United States, or to other countries on 
the same account; we cannot trace the dispo- 
sition which is to take place, subsequent to- 
the recovery, nor award special damages upon 
such uncertain calculations. All that the plain- 
tiffs can ask is their debt justly liquidated and' 
paid in the lawful currency of the Unitei 
States." 

And in the case of Hendricks v. Franklm, 
4 Johns. 122, the court remark: "In this case- 
the question is what damages the plaintiff, 
who is indorser of a foreign bill of exchange, 
of which the defendant is the drawer, and 
which was returned protested for non accept- 
ance and non payment, is entitled to recover;; 
the plaintiff contending that he has a right to 
recover as well the principal and interest as 
also twenty per cent, damages, and an addi- 
tional two per cent., as the difference of ex- 
change. The payment of this two per cent.. 
■ the defendant resists." "The right to recover- 
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twenty per cent on the protest of a foreign bill 
of exdiange rests with us on immemorial com- 
mercial usage, sanctioned by a long course of 
judicial decisions." The two per cent., for dif- 
ference in exchange, was not allowed. 

And the court, in 8 Pick., say: "We sub- 
scribe to this doctrine and are satisfied, when 
the suit is brought in this commonwealth, by 
a foreign creditor, who sues here on the trustee 
process, the judgment can only be for the 
amount due at the par value of lawful money 
for sterling." 

In the case of Scofield v. Day, 20 Johns. 102, 
which was an action of assumpsit on a prom- 
issory note made by defendants at Montreal, 
in Lower Canada, payable to the plaintiffs, 
who resided in England, or to their order, with 
interest, until paid in England; the court say, 
"the plaintiffs are entitled to English interest, 
and not to the rate of interest in Lower Can- 
ada. And the interest is to be calculated up 
to the time of the judgment, not to the time 
when the money might, in the ordinary course 
of business, be remitted to England. The 
plaintiffs are not entitled to any allowance on 
account of the difference of exchange with 
England," 

In the case of U. S. v. Barker [Case No. 14,- 
517], the court decided that the holder of a biU 
is entitled to recover at the rate of exchange, 
at the time notice of the protest is given; and 
that such was the settled law in New York. 
And in the case of Cropper v. Nelson [Id. 
3,417], the court held, where the money stated 
in the bill is sterluig money, the jury are to 
settle the amount according to the rate of ex- 
change at the time of the .trial. 

From these authorities, the law would seem 
to be settled that on a foragn bUl of exchange, 
under the commercial usage that obtains, the 
rate of exchange may be recovered. At all 
events, that the rate of exchange is not recov- 
erable on a note of hand where the declaration 
lays the venue in the state where the suit was 
brought, and there is no count nor allegation 
to cover the difference of exchange. 
■ This is a matter which depends upon author- 
ity founded on commercial usage. And under 
the circumstances of this case we think the 
plaintiff is not entitled to the two per cent, 
claimed, admitted to be the difference of ex- 
change between this state and New York. 
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WEED et al. v. SNOW. 

[3 McLean, 265.] i 

Circuit Court, D. Michigan. Oct Term, 1843. 

Parol Evru enoe— Receipts — Payment— Giving 
Note— Bank Notes — VALiniTr. 
1. A receipt is only evidence of payment, and 
may be explained or contradicted by parol. 
[Cited in The Cayuga, 8 0. C. A. 190, 59 
Fed. 485-] 

1 [Reported by Hon. John McLean, Circuit 
J ustice.] 
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2. A note is not payment unless it be express- 
ly received as sucn. 

[Cited in brief in Moore v. The Newbury, 
Case No. 9,772. See Allen v. King, Case 
No. 226.] 

3. The safety fund law, which prohibited all 
banks subsequently established, from issuing 
notes except they are payable on demand and 
without interest, applies to a bank charter 
granted on the same day. 

4. And where notes are issued in violation of 
such law, they are void. 

[Cited in Davis v. Bank of River Raisin, Case 
No. 3,626.] 

[Cited in brief in McMurray v. St. Louis Oil 
Mamif'g Co., 33 LIo. 382.] 

[5. Cited in U. S. v. Chong Sam, 47 Fed. 883, 
to the point that an act takes effect from the 
day of its approval by the executive, and in- 
cludes that day, unless its operation is nost- 
poned by its own terms.] 

At law. 

Mr. Bates, for plaintiffs. 

Williams & Ten Eyek, for defendant 

McLEAN, Circuit Justice. This is an ac- 
tion of assumpsit for goods sold by plaintiffs 
to defendant, in May, 1838. The declaration 
contained the common counts, to which the 
general issue was pleaded. On the trial, the 
plaintiffs produced the bill of goods sold to 
the defendant, the 4th May, 1838, by plaintiffs, 
which was admitted to be correct The de- 
fendant then produced a receipt for the pay- 
ment of the goods, which was admitted to 
be signed by the agent of the plaintiffs. The 
plaintiffs then offered the depositions of Rich- 
ard O'Conner and others to prove that the re- 
ceipt was given, not for cash, but for two 
drafts or checks make by defendant on the 
Bank of Clinton: one for five hundred dollars; 
the other for seven hundred and fifty dollars; 
the first payable at sixty days, the second, 
at six months, payable to the order of Jera 
Payne, and indorsed by him and accepted by 
the banlv, payable in current country notes. 
That it was agreed between the plaintiffs and 
defendant at the time the drafts were re- 
ceived they were not considered as payment 
until paid. This evidence was objected to, 
but the court admitted the evidence. 

The defendant then offered in evidence, the 
deposition of E. Warner, cashier of the Bank 
of Clinton, which conduced to prove that the 
drafts had been credited to the account of 
Charles H. MeClure, former cashier of said 
bank, and cancelled. To rebut the presump- 
tion of payment of the drafts by the bank, 
the plaintiffs then gave in evidence the pro- 
ceedings in a court of chancery of the state 
of Michigan, in which an order for an injunc- 
tion against the Clinton Bank, was made by 
the chancellor, August 20th, 1838; which in- 
junction was issued and continued down to 
the pretended payment; and that such pay- 
ment if made, was in violation of the injunc- 
tion, and consequently void. To this proceed- 
ing an objection was made, but the evidence 
was admitted. Under the instructions of the 
court the jury found a verdict for the plain- 



[29 Fed. Cas. page 573] 

tiffs; and a motion Is now made for a new 
trial. 

It is insisted the court erred in admitting 
parol evidence to slio*v7 on what terms the 
receipt was given. No principle is better set- 
tled than that a receipt is only prima facie 
evidence of payment, and may he explained, 
varied or contradicted, by parol or other ex- 
traneous testimony. There was nothing in 
the nature of the receipt offered by the de- 
fendant, to distinguish it from an ordinary 
receipt. It contained no agreement between 
the parties. Trisler v. TVilliarason, 4 Har. 
& McH. 219; Ensign v. Webster, 1 Johns. 
Oas. 145; House v. Low, 2 Johns. 378; Tuck- 
er V. Maxwell, 11 Mass, 143. 

It is urged that the drafts were received in 
payment. The facts proved show that the 
drafts were not received in payment; and 
whether so received or not, was left to the 
jury. On this point the verdict is sustained 
by the evidence. 

It is contended that the Bank of Clinton 
was not subject to the safety fund act; and 
that the drafts were legal. The first section 
of that act provides, "that any monied incor- 
poration having banking powers, hereafter to 
be created in this state, or when their char- 
ter shall be renewed or extended, shall be 
subject to the provisions of that act" Ap- 
proved 28th March, 1836. The act establish- 
ing the Bank of Clinton was passed the same 
day, and consequently is within the provi- 
sions of the above act. By the 31st section of 
the safety fimd act, it is provided that "no 
monied corporation subject to this act, shall 
issue any bill or note of the said corporation, 
unless the same shall be made payable on de- 
mand and without Interest." 

It is proved that these drafts were accepted 
by the bank before they were signed by the 
drawer, and from their form they were evi- 
dently intended to circulate, and were, sub- 
stantially, issued by the bank in payment of 
Its debts, or otherwise, and were, as we think, 
in violation of the 31st section above cited. 
The drafts were then void, as having been 
drawn in violation of law. But If this were 
not the case, the plaintiffs have not made 
the drafts their own, by failing to make de- 
mand of the bank when they were payable, 
and giving notice to the defendant, with the 
same strictness as is required on a biU of 
exchange by the law merchant. The drafts 
were payable in current bank notesj by the 
acceptance, and this destroyed their negotia- 
bility. The admission of the suit in chancery 
against the Clinton Bank was not erroneous, 
as it showed that the bank could not have 
paid the drafts as alleged. 

The motion for a new trial is overruled, and 
judgment. 
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WEED, The SAEAH J. See Case No, 12,350. 
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WEED SEWING MAOH. CO. v. WI0K;S. 
et al. 

[3 Dill. 261; i 2 Cent Law J. 475.] 

Circuit Court W. D. Missouri. April Term„ 
1875. 

Practice—Parties— Act of Juse 1, 1872— Reai. 
Paktt IX Intekest. 

1. Since the act of congress of June 1, 1872 
(17 Stat 197, § 5), the provisions of the state 
statutes as to pleading and practice in purely 
legal actions are in the main applicable to such 
actions in the circuit court of the United States. 

2. Where the state law directs or authorizes 
all suits to be brought in the name of the real 
party in interest, this will, in the absence of 
some special statute of congress, give the like 
party the right to sue in actions at law in the 
federal courts sitting in such state. 

[Cited in Albany & Renssellaer Iron & Steel 
Co. v. Lundberg, 121 U. S. 454, 7 Sup. Ot. 
960; May v. County of Logan, 30 Fed. 
253.] 

On demurrer to the petition. The plaintiff 
is the Weed Sewing Machine Company, which 
the petition alleges to be created by the laws 
of the state of Connecticut and a citizen there- 
of. The petition states that the defendants 
are citizens of Missouri and residents hi the 
Western district thereof. 

The petition counts upon a bond executed 
by the defendants, as follows: 
. "Know all men by these presents, that we, 
S. Taylor Wicks, Jolm S. Tyler, and John W. 
Lisenly, of Springfield, county of Greene, an^ 
state of Missouri, are held and firmly bound 
to P. S. Bartram, of the city of St. Louis, and 
state of Missouri, agent for the Weed Sewing 
Machine Company, ot Hartford, Conn., in the 
penal sum of one thousand five hundred dol- 
lars, to be paid the said F, S. Bartram, agent, 
or his attorney, executor, administrator or as- 
signee. For which said payment, well and 
truly to be made, we bind om-selves, our heirs, 
executors and administrators, and every one of 
them, by these presents. Sealed with om- 
seals, and dated this 1st day of July, A. D. 
1871. The condition of the above obligation is 
such, that whereas, S. Taylor Wicks, and 
John S. Tyler, of Springfield, Mo., as afore- 
said, intend to carry on the trade or business 
of dealing in the sewing machines manufac- 
tured by the Weed Sewing Machine Company, 
of Hartford, Conn., at said Springfield, for 
which said sewing muenines the said P. S. 
Bartram Is general agent, and whereas, the 
said Wicks and Tyler have applied to the said 
p. S. Bartram, agent, to supply them witii 
goods In the way of their trade, which he, as 
agent of said company, has agreed to do upon 
condition that the said Wicks and Tyler en- 
ter hato a bond in the penalty above mentioned, 
upon the terms hereinafter expressed. Now if ■ 
the said Wicks and Tyler, their heirs, exec- 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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utors or administrators, shall, from time to 
time, and at all times hereafter, pay or cause 
to he paid unto the said F.S.Bartram, agent of 
said company, his esecutors, administrators or 
-assigns, all and every such sum or sums of mon- 
ey as shall at any time or times hereafter he- 
come due and owing to the said F. S. Bartram, 
agent as aforesaid, for goods sold or furnished 
by him to the said "Wjeks and Tyler, or sent 
or delivered on their order, at the time said 
sum or sums respectively become due and 
payable; or if the said Wicks and Tyler, their 
executors or administrators, shall at any time 
•or times hereafter make default in the pay- 
ment of sudti sum or sums when due and pay- 
able, but shall well and truly pay the same 
within thirty days from the day a written no- 
tice of said default and failure to make pay- 
ment, as aforesaid shall be deposited in the 
post office at St, Louis, by said F. S. Bartram, 
-agent, addressed to the said "Wiclis, Tyler, or 
Lisenly, at Springfield, Mo., aforesaid, or with- 
in thirty days from the time personal notice of 
said default and failure to make payment is 
given said Wicks, Tyler, or Lisenly by said F. 
S. Bartram, agent, then. In any of said cases, 
the above written bond and obligation shall 
be void and of no efCeet; otherwise shall re- 
main in full force and virtue. 

"In testimony whereof, we have hereto affix- 
ed our hands and seals this first day of July, 
A. D. 1871. (Signed) 

"S. T. Wicks, John S. Tyler, and John W. 
Lisenly." 

The petition alleges that the plaintiflEs, at 
the request of the defendant, supplied the lat- 
ter, under the said contract or bond, with ma- 
. chines at the prices stated in an account there- 
of annexed to the petition, and that the de- 
fendants, though requested, have failed to pay 
the amount due the plaintiffs therefor. 

It is also alleged that the plaintiffs are the 
sole and real parties in interest in the bond 
declared on, and that the plaintiffs' agent the 
said Bartram, never had any interest therein. 

The Code of Missouri contains this provi- 
sion: "Every action shall be prosecuted in the 
name of the real party in interest, except that 
an executor or administrator, a trustee of an 
express trust * * * may sue in his name 
without joining with him the person for whose 
benefit the suit is prosecuted; and a trustee 
of an express trust includes a person with 
whom, or in whose name, a contract is made 
for the benefit of an other." Wag. St. p. 999, 
§§ 2, 3. 

The demurrer to the petition rests upon the 
following grounds: 

1st. The action upon this bond can only be 
brought in the name of F. S. Bartram, the 
obligee therein named. 

2d. If it can be brought in the name of the 
plaintiff (the Weed Sewing Machine Com- 
pany) the petition, in order to give this court 
Jurisdiction, should show that Bartram was a 
citizen of some other state than Missouri and 
so could himself have maintained an action 
thereon. 



Ewing & Smith and Bray «& Kenton, for 
plaintiff. 
Edwards & Son, for defendants. 

Before DILLON, Circuit Judge, and KBEK- 
EL, District Judge. 

DILLON, Circuit Judge. I am inclined to 
the view that Bartram and not the coi-porate 
plaintiff, his principal, is the obligee in the 
bond, and for the purposes of tiiis demurrer 
will concede such to be the case. The result 
of this concession is tliat by the principles of 
the common law, an action for the breach of 
the condition of the bond, which is under seal, 
could be brought only in the name of Bar- 
tram, although his principal might alone be 
interested in the recovery. 

It must also be conceded that under the fed- 
eral constitution and legislatioi/, the distinction 
between law and equity, and the corresponding 
remedies, is established, and remains in full 
force imaffeeted by the practice act of June 1, 
1872. Kobinson v. Campbell, 3 Wheat. [16 U. 
S.] 212; Bennett v. Butterworth, 11 How. [52 
U. S.] 674; Thompson v. Railroad Cos., G 
Wall. [73 U. S.] 134. Indeed that enactment 
not only recognizes, but proceeds upon this 
distinction. 

It is also undoubtedly true, that under the 
provisions of the Missouri Code in respect to 
parties quoted in the statement of the case, an 
action like the present might be brought in 
the proper court by Bartram in bis own name 
although his principal would alone be inter- 
ested in the recovery. But it is equally true 
(under the averment made in the pjetition to 
the effect that the sewing machine company 
is the sole and real party in interest and sup- 
plied the consideration for the debt sought to 
be enforced) that imder the provision of the 
Missouri Code, the action, if brought in the 
state court, might be maintained by the sew- 
ing machine company in its own name. Wag. 
St. p. 999, §§ 2, 3, and notes of cases. 

The present action being one at law, the 
mode of pleading and procedure prescribed by 
the state statute is applicable to it, and the 
suit is well brought, under the averments of 
the petition, in the name of the plaintiff as the 
real party in interest This principle was dls- 
tmetly decided by the supreme court prior to 
the act of 1872, in respect to cases removed 
from the state to the federal court, Thomp- 
son V. Railroad Cos., 6 Wall. [73 TJ. S.] 134. 
In the case cited, Mr. Justice Davis remarks: 
"The law of Ohio directs that all suits be 
brought in the name of the real party in in- 
terest. This constitutes a title to sue, when 
the suit is brought in the state court in con- 
formity with it." Since the act of 1872, at 
all events in a purely legal action, the real 
party in interest has a right to sue in federal 
courts, if the ease is one which is otherwise 
within the jurisdiction of those courts, and 
there is no special statute of congress, making 
a different provision. 

If this view is correct, then this suit is well 
brought in the name of the plaintiffs, and this 
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Is decisive of the question made by tlie defend- 
ants, for it is well settled that it is the eiti- 
zensMp of the parties to the record that gov- 
erns in determining the jurisdiction of the cir- 
■cuit court, not of persons interested in the con- 
troversy, but who are not parties. Irvine v. 
Lowry, 14 Pet [39 U. SJ 293; Bonafee v. 
Williams, 3 How. [4A U. S.] 574; Osbom v. 
Bank of United States, 9 Wheat. [22 U. S.] 
856; Davis v. Gray, 16 WaU. [S3 U. S.] 203, 
■22a; Coal Co. v. Blatchford, 11 Wall. [78 U. 
.S.] 172. 

As the petition shows that the plaintiffs 
alone furnished the consideration for the debt 
•or claim sought to be enforced, and that the 
;agent, Bartram, had no interest therein, if the 
iiromise of the defendants, though made in 
form to Bartram, had not been contained ia an 
Instrument under seal, there is a line of sti-ong 
adjudications which hold that plaintiffs might 
sue to enforce the promise without the aid of 
imy statute. It is, however, unnecessary to 
consider the case in this view, as the state 
statute ^ves the plahitififs the right, and the 
act of congress of June 1, 1872, makes the 
right equally available to them in the federal 
<;ourt. 

They are not the assignees of Bartram, and 
hence it is not necessary that the petition should 
show that Bartram's citizenship is such that 
he could have maintained the action if no as- 
signment had been made. 

Judgment accordingly. 

As to real -parties in interest, see Insurance 
-Co. V. Railroad Co. [Case No. 96], See, also, 
Opdyke v. Pacific Railroad [Id. 10,546]. 
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Case M"o. 17,349. 

In re WEEKS. 

[8 Ben. 265; i 13 N. B. B. 263.] 

District Court, S. D. New York. Dec, 1875. 

BANKUUPTCT— RG-BXAMINATrON OF Clai^ — Pat- 

MEST ox Note by Maker after Proof op 
Claim against Endouser— Pledge. 

A firm at various times obtained money from 
a. bank, on business notes owned by it, which 
the firm endorsed and delivered to the bank 
at the various times when the money was ob- 
tained, and also on notes made by one member 
■of the firm and endorsed by the other. The firm 
afterwards going into bankruptcy, the bank 
proved its claim for the amount of all the notes. 
A dividend of thirty per cent, became payable 
by the assignee. It appeared that, after the 
bank had proved its claim, the sum of §855.61 
had been collected of the makers of some of the 
business notes, but in no case had the amount 
collected equalled seventy per cent, of the note. 
Hdd, that such collection was not to be treated 
as reducing the" claim against the bankrupt firm 
on which the dividend was payable, and that 
there was no pledge of or lien on personal 
property of the bankrupts, for the securing of 
the debt of the bankrupts to the bank, within 
the meaning of section 5075 of the Revised 
Statutes of the United States, as respected the 
notes endorsed by the bankrupts. 

[Cited in Re Pulsifer, 14 Fed. 249.] 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
•ed by permission.] 



[In the matter of George S. Weeks, a bank- 
rupt.] 

2 [I, the undersigned register in charge of 
the abov« entitled matter, to whom it was 
referred by a special order of this court,* bear- 
ing date April 17, 1875, to inquire on testi- 
mony, and report whether the petitioner re- 
ferred to in said order be entitled to the divi- 
dend heretofore declared on the amount prov- 
ed by said petitioner herein, or, if not, to what 
amount the said claim should be reduced, do 
hereby certify and report that I have been at- 
tended by counsel for the respective parties, 
and have taken aU the testimony offered by 
them respectively, all of which is herewith 
handed up, and have listened to their argu- 
ments and examined their briefs, which are 
also herewith handed up. 

[Since the proving of the claim in bank- 
ruptcy, the further sum of eight hundred and 
fifty-five dollars and sixteen cents has been 
paid upon one or more of the notes by the 
makers thereof. But upon no one of the 
notes aforesaid has the maker paid a sum 
equal to seventy per cent, of its face. The 
creditor, while admitting that the sum of one 
hundred and twenty-three dollars and twenty- 
four cents so paid upon said notes prior to 
the proving of its claim in bankruptcy should 
go to reduce its claim against the estate, in- 
sists that the sum of eight himdred and fifty- 
five dollars and sixteen cents, so paid upon 
the notes subsequently to the proving its claim 
in bankruptcy, ought not to be applied in re- 
duction thereof as against the estate, but that 
it is applicable only to the sum which will 
remain due and owing after the thirty per 
cent dividend shall have been received. The 
result of this would be that the creditor would 
hold in addition to the dividend of thirty per 
cent clauned from the estate, all sums that 
have been paid since the proof of its claim in 
bankruptcy, and all sums that shall hereafter 
be paid by the respective makers, less than 
seventy per cent of the aggregate sum so due 
on said notes, free from any claim by the 
assignees in bankruptcy, and would be liable 
to refund to them of moneys so received only 
such sum as should be paid in excess of such 
seventy per cent; or the creditor would, at 
most, be liable to pay over to the assignees 
only such sum as should be paid upon any one 
or more of said notes, in excess of such seven- 
ty per cent, thereof. 

[It is veiy clear that the holder of a prom- 
issory note may sue the maker and indorser in 
separate suits, and recover the whole face of 
the note in each suit, and he may enforce 
the payment of both judgments. Equity 
would undoubtedly interfere and prevent a 
double payment, either by injunction or by 
declaring a trust in favor of the maker or 
Indorser, or both maker and indorser, as the 
case might be. That, however, it may be 
said, presents a question of law upon contract 
It is here a question of an equitable distribu- 

2 [From 13 N. B. R. 263.] 
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Hon of a bankrupt's estate among his cred- 
itors. But equity never impairs a legal con- 
tract If a man part with his goods or money 
upon the credit of two men under separate 
contracts, or a several contract, he ought to 
he at liberty to enforce those contracts against 
each debtor severally, and coUeet what he can 
from each, not exceeding the sum due. If 
both of such debtors should go into separate 
bankruptcy, his right as against each ought 
not to be thereby impaired. The result of 
this would be that such creditor could prove 
his claim against both estates, and receive, if 
the assets would admit of it, the whole sum 
due in such proportions from each estate as 
each might be able to pay. That this would 
be no wrong against other creditors of such 
estates is clear by contemplating for a mo- 
ment a case where one of such bankrupts 
has no assets whatever, while the other estate 
was sufficient to pay the entire amount of 
the claims against it. In short, each bank- 
rupt legally owes tlie entire debt, and the 
holder of the note is entitled by law to col- 
lect the whole from either. 

[There must clearly be some period or point 
of time at which a partial payment by a 
maker of a note should cease to be applied in 
reduction of the amount payable upon such 
note out of the estate of the bankrupt in- 
dorser, and when such payment should go 
simply to reduce the amount due from the 
maimer, A sum larger than that actually re- 
maining due upon the note could not be prov- 
ed in bankruptcy, and hence all payments 
prior to such proof must be applied to reduce 
the sum upon which a dividend can be de- 
manded. When that proof is once made, it 
ought, I think, to be conclusive as to the 
amount due, and not be subject to variation 
by subsequent payments, unless the result 
would be to overpay the note. A partial pay- 
ment by the maker after payment of the divi- 
dend would go simply to reduce the amount 
due from the maker, and could in no sense 
affect the amount paid from the estate, so long 
as both payments do not exceed the sum due, 
or face of the note. The period therefore in 
question must be either the time of proving 
the claim, or the time of the actual payment 
of the dividend. To adopt the latter as the 
period would subject the proceedings in bank- 
ruptcy to inconvenient fluctuation, and, in a 
case like the present, be a thing almost im- 
practicable. Upon these forty-seven notes 
payments might have been made daily be- 
tween the time of the proving of the claim 
and the time of paying the dividend. In such 
a case it would require new and successive 
computations to a degree that would be em- 
barrassing. I do not see that there is any 
greater injustice in fixing the time at the one 
period than at the other, and I observe that 
the time of the proving of the claim is the 
period that seems to have been adopted in 
the ease of Sohier v. Loring, 60 Mass. 537. 
See, also, Blake v. Ames, 90 Mass. 318. 

[The remaining question here presented is, | 



was the transaction between the bank and the 
bankrupt firm a sale and pm-chase of the notes, 
or was it a loan, indorsing over and receiving 
the notes as collateral security therefor. 

[The law will presume, in the absence of 
proof to the contrary, that the notes are busi- 
ness paper, Collins v. Martin, 1 Bos. & P. 
G-JtS, 651; Holliday v. Atldnson, 5 Barn. & 0. 
501. The testimony casts no doubt upon this 
presumption save as to the five notes above 
mentioned, amounting in all to four thousand 
four hundred and ninety dollars and thirty- 
nine cents, made and indorsed by the members 
of the banla:upt firm, which are clearly not 
held as collateral security. As to .all remain- 
ing notes I understand counsel to agree that 
they are business paper. Referring to the 
concededly business paper, it may be said that 
they are not merely choses in action, but chat- 
tels In possession, subject to the same law as 
other chattels (McNeilage v. Holloway, 1 Barn. 
& Aid. 218), and when the ti-ansaction is the 
Creation of a subsisting debt, as the loan of 
money, and chattels are at the same time de- 
livered, the presumption, in the absence of 
proof to the contrary, is that they are deliv- 
ered as security or pledge. There is no proof 
of sale, nor is there any presumption arising 
out of the delivery accompanying the creation 
of the claim here proven, that the title to the 
chattels passes to the bank other than as se- 
curity or pledge. Again, there can be no doubt 
that without any demand and notice of non- 
payment, the bankrupt firm would be Uable 
for all the money they received from the bank 
as for money had and received, or loaned. 
The bank parted with the money, not at the 
request of or to accommodate the makers of 
the notes or any of them, but at the request 
and to accommodate the bankrupt firm. The 
fact that one-third and over of the entire sum 
had of the bank was upon notes made and in- 
dorsed by the members of the bankrupt firm- 
had as any other loaned money is had, for 
which the note of the borrower is given— shows 
at least the character of a part of the transac- 
tion, and it would be difficult to distinguish 
one part of it from another so far as the ques- 
tion under consideration is concerned. That 
part clearly was a loan of money from the 
bank to the bankrupt firm. It Is not in proof 
distinctly that the money had by the bauki'upt 
firm was from time to time charged as a loan 
upon the books of the bank, and the notes in 
question merely catalogued upon the books as 
so much security held therefor. But the con- 
trary is not shown, and this is believed to be 
the usual practice of banks in such cases. This, 
perhaps only partial presumption, is aided by 
the language used by the creditor in its for- 
mal probate of its claim— the -proof of debt. 
In that instrument the creditor says: "That 
the consideration of said indebtedness was 
money loaned to the firm of F. S. Weeks & 
Co., upon promissory notes indorsed by said 
F. S. Weeks & Co." Had this loan been upon 
Mils of lading or any other chattel instead of 
"promissory notes Indorsed, etc.," no one would 
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have doubted that it meant to assert that the 
bills of lading, or other chattel, were held mere- 
ly as collateral security for a principal debt. 

pet should, however, be remarlied that it is 
hiferable from the whole tenor of this paper 
and the schedules annexed to it, that the cred- 
itor does not mean to bottom its claim upon a 
loan, but rather upon the liability of the bank- 
rupt firm as indprsers. Yet, had the ti:ans- 
aetion been the purchase of notes, the creditor 
would not probably have fallen into this use 
of language. 

[Although the petition of the creditor asserts 
that the notes were discounted by the bank, 
the proof of claim asserts no such thing, but 
leaves It (except by inference) where the lan- 
guage above quoted leaves it. But the use 
of that word would help the case but little. 
The word discount does not necessarily imply 
a purchase and sale. It is quite as consistent 
with a loan upon the security of the notes of 
a third party as with the sale of them. "The 
discounting of a note by a bank understood to 
consist in the lending of money upon it, and 
deducting the Interest or premium in advance." 
Caty Bank of Columbus v. Bruce, 17 N. Y. 
507, 515. Bouvier says: "Among merchants 
the term used when a bill of exchange is trans- 
ferred, is, that the bill is sold, and not that 
it is discounted. See DBell v. Cunningham] 3 
Pet [28 tJ. S.] 80. 

[Suppose these notes had been bonds— gov- 
ernment or otherwise— would the transaction 
have been different? The application by the 
bankrupts for money and the accommodation 
granted by the bank to the firm would have 
been from the same motives, for the same pur- 
pose, and substantially in the same form. If 
the bank would have received a payment of in- 
terest or principal on the notes, it would also 
have taken the payment of the coupons upon 
the bonds, or even payment of the bonds them- 
selves if they had fallen due before the loan 
was paid. 

[Suppose accommodation paper were present- 
ed to a bank for discount and it should be dis- 
counted by the bank (in ignorance of the fact 
that It was accommodation paper) at a greater 
rate of interest than seven per cent., and in 
an action by the bank upon such paper, the 
plea of usury were Interposed, can it be doubt- 
ed that such a plea would prevail? yet such 
a plea could not prevail upon any other hy- 
pothesis than that the transaction was a loan. 

[Nothing ought to be presumed in favor of 
a sale from the fact that the bank protested 
the notes at maturity. It is matter of every- 
day observation that banks (perhaps in the 
interest of the notary) protest paper that falls 
into their possession without much regard 
to any necessity for doing so. 

[I cannot but regard this transaction, as far 
as all the business paper is concerned, as a 
loan upon the secmrity of the notes. If so, it 
would be governed by section 5075 of the Re- 
vised Statutes. 

[As to the debt represented by the five notes 
made by one of the bankrupt firm, and Indorsed 
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by the other, amounting to fom* thousand four 
hundred and ninety dollars and thirty nine 
cents, there seems to be no reason for saying 
that such five notes are held as security, and 
as to them the creditor should be allowed to 
receive its dividend. But as to the remainder 
of the claims, the creditor may surrender the 
notes to the assignees and receive the dividend, 
or their value may be fixed as provided in sec- 
tion 5075, and a dividend paid upon the bal- 
ance. 
[Respectfully submitted, 
[I. T. WILLIAMS, Register in Charge.] = 

BLATCHFOBD, District Judge. I concur 
In the conclusion of the register as to the fii-st 
question above presented. . 

As to the second question above presented, 
I am of opinion that there was not and is not 
any pledge of, or lien on, any personal prop- 
erty of the bankrupts, for securing the pay- 
ment of any debt owing to the Metropolitan 
National Bank from the bankrupts, within the 
meaning of section 5075 of the Revised Stat- 
utes, as respects the notes endorsed by the 
bankrupts. 



Case No. 17,350. 

In re WEEKS. 

[2 Biss. 259; i 14 N. B. R. 364 (Quarto, 116).] 

District Court, N. D. Illinois. March Term, 
1870. 

Bankruptcy — Execution Lien — Judgment Br 
Confession. 

1. An execution in the hands of the sheriff 
being by the laws of the state of Illinois a lieit 
u^on all the personal property of the defendant 
within the county, for the space of ninety 
days, if a petition in bankruptcy is filed during- 
that time, the lien is transferred to the property 
in the hands of the assignee, and the esecutioa 
must be paid in full out of the proceeds. 

[Cited, but not followed, in Re Tills, Case No. 

14,0o2. Cited in Re Paine, Id. 10,673; Re 

Stockwell, Id. 13,464.] 
[See Bartlett v. Russell, Case No. 1,080.] 

2. The fact that the judgment was entered 
upon a warrant of attorney does not invalidate 
the lien if the creditor did not know of the fail- 
ing circumstances of the debtor, and if it was 
not entered up "in contemplation of bankruptcy 
or insolvency." 

3. A direction by the execution creditor to the 
sherifE "to hold the execution, but not to levy 
for a few days, or until further orders," does 
not impair the lien. 

[Cited in Crane v. Penny, 2 Fed. 190.] 

On the 23th of October, 1889, Eldridge re- 
covered a judgment in the superior court of 
Chicago, against Charles R. Weeks, upon 
which an execution was on the same day duly 
issued and delivered to the sheriff of Cook 
county. The judgment was entered upon a 
warrant of attorney, but Eldridge 'did not 



2 [From 13 N. B. R. 263.] 
1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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know that "Weeks was in failing circumstan- 
ces, nor was there any question that tlie war- 
rant was given or judgment entered "in con- 
templation of bankruptcy or insolvency." 
Weeks was at tlie time tJie owner of and in 
possession of a stock of goods. 

On the lltli of Novemtier following, Weeks 
filed his petition in bankruptcy, was duly ad- 
judged a bankrupt, and the stock of goods 
passed into the hands of the assignee, and was 
sold by liim. The sheriff had made a demand 
of Weeks upon his execution, and, upon his 
promise to pay, Eldridge had directed the sher- 
iff "to hold the execution, and not to levy for 
a few days, or until further orders.'- No levy 
was ever made. 

At the first meeting of creditors, December 
10, Eldridge proved his debt as a secured 
claim, according to form No. 21, setting up his 
judgment and execution, and the lien thereby 
acquired under the law of lUinois. 

Eldridge tien filed a petition in the bank- 
rupt proceedings setting up the above facts, 
claiming a lien under his execution, and ask- 
ing to bs paid in full out of the funds in the 
hands of the assignee. 

Robert E. Jenkins, for Eldridge, presented 
the followmg points and authorities: By the 
judgment and execution, and placing the exe- 
cution in the sheriff's hands, Eldridge acquir- 
ed a lien on all the personal property of the 
bankrupt in the county, from the time it came 
into the hands of the sheriff (October 2oth, 
1869), for the space of ninety days. Gross' 
St. m. p. 375, § 8; Marshall v. Cimningham, 
13 HI. 20; Garaer v. Willis, Breese, 290; Rog- 
ers V. Dickey, 1 Gilman, 636; Leach v. Pine, 
41 111. 65. The failure to levy did not impah: 
the lien. The property passed into the court 
in banlmiptcy, subject to it, and Eldridge cer- 
tainly has the right to pursue his lien in bank- 
ruptcy. The bankrupt act gives the court in 
bankruptcy jurisdiction to ascertain and liq- 
uidate aU liens. See 1st section of bankrupt 
act of March 1, 1867 [14 Stat 517]. By prov- 
ing up his debt within the life of his writ, his 
lien was transferred to the funds in the hands 
of the assignee. This execution is a final pro- 
cess. The lien was not secured with a view 
to obtain a 'preference, but, on the contrary, 
was taken in good faith. See ophiion of 
Drummond, J., hi Ee Joslyn [Case No. 7,550], 

J, E. Lockwood, assignee and attorney pro 
se, presented the following: The execution 
returned "Not levied," is functus officio, and 
is no lien after such retmrn. Garner v. Willis, 
Breese, 290; Phillips v. Dana, 3 Seam. 551; 
Watrous v. Lathrop, 4 Sandf. 700. If a judg- 
ment creditor enter into an agreement to stay 
his execution, it becomes dormant as to other 
parties, and he loses any lien made by a levy 
under it. • Boss v. Weber, 26 111. 221; Storms 
V. Woods, 11 Johns. 110; Kellogg v. Griffin, 
17 Johns. 274; Ball v. Shell, 21 Wend. 222, 



R. B. Jenkins, for Eldridge, in reply, pre- 
sented the following, upon the question raised 
by the assignee that Eldridge lost his lien by 
his direction to the sheriff "to hold the execu- 
tion, but not to levy for a few days, or until 
further orders:" Notwithstanding this dhrec- 
tion, this execution would still be a good lien, 
even as against other execution creditors, 
Houston V. Sutton, 3 Har. (Del.) 37;- Oaldwell 
V. Fifield, 4 Zab. [24 N. J. Law] 150; Sterlhig v. 
Van Cleve, 7 Halst. [12 N. J. Law] 285; James 
V. Burnet, Spencer [19 N. J. Law] 635; Doty v. 
Turner, 8 Jolms. 20*; Smith's Appeal, 2 Barr 
[2 Pa. St.] 331; Leach v. WiUiams, 8 Ala. 759. 
But this is not a question as between execution 
creditors. Weeks could not avoid this execu- 
tion were he not in bankruptcy. Neither can 
his assignee, for liens good against the bank- 
rupt are good against his assignees voluntarily, 
or others with notice, and "against assignees 
in bankruptcy, who are treated as volimteers." 
Fletcher v. Morey [Case No. 4,864]; Mitchell 
V. Winslow [Id. 9,673]; Talbert v. aielton, 9 
Smedes & M. 9; and cited Payne v. BiUing- 
ham, 10 Iowa, 360, upon the point that this 
execution was good between the parties, deem- 
ing the question too weU settled to require fur- 
ther authorities. 

BLODGETT, District Judge. I think the 
facts in this case clearly show a valid judg- 
ment in favor of Eldridge, and against the 
bankrupt, and a valid lien under the execu- 
tion at the time of the commencement of the 
proceedings in banisruptcy. 

There is no evidence of fraud or preference 
in the obtaining of the judgment and execu- 
tion, and the delay in making the levy did not 
defeat the lien which the statute of lUinois 
gives against the goods of a defendant in exe- 
cution from the time the writ comes into the 
hands of the sheriff. 

The execution then being a valid lien on the 
goods of the banlirupt, must be first paid in 
fuU out of the proceeds of the goods in the 
hands of the assignee, as this comrt, in dispos- 
ing of the proceeds, must respect, in the order 
of their priority, aU liens and hicumbrances 
on the assets from which such proceeds were 
derived. 

It is not the purpose of the bankrupt act to 
defeat valid liens or even advantages which 
creditors have obtained by their superior vigil- 
ance or sagacity, unless there is evidence of 
fraud or some direct contravention of the posi- 
tive prohibitions of the law. 

Evidently this execution was a valid lien on 
the goods, as against Weeks, and his assignee, 
under the facts in this case, is in no better 
position than the bankrupt himself would have 
been. 

The order wiU therefore be that the execu- 
tion be paid hi full by the assignee. 

Consult Fitch v. McGie [Case No. 4,8351. and 

" eases there cited. 
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Case No. 17,351. 

WEEKS T. The OATHARINA MARIA, . 

JURGENSON V. SAME, 

[2 Pet. Adm. 424.] ^ 

DiBtrict Court, D. Pennsylvania. 1790. 

Salvage Compensation — Cargo Sated pbom 

VVkeck— Seamen's Wages in Cases 

OP Wbeok. 

[1. One third part awarded as salvage in a 
case where the vessel was lost and part of the 
cargo saved, and where the salvage was not 
attended with estraprdinaty hazard or difficul- 
ty-] 
[Cited in Hand v. The Elvira, Case No. 6,- 
015; Smith v. The Joseph Steward, Id. 13,- 
070.] 

[2. The general rule that if a ship perishes the 
mariner loses his wages does not apply when 
any part of the cargo is saved. He is entitled to 
his wages out of the goods saved, at least for the 
£ime served before loss, and so long thereafter 
as his attention and services are needed in car- 
ing for the goods saved.] 
[Cited in The Two Catherines, Case No. 14,- 

288; Lewis v. The Elizabeth & Jane, Id. 

8,321; Poland v. The Spartan, Id. 11,246; 

The Dawn, Id. 3,666.] 

In admiralty. 



BY THE COURT. Two libels have been 
filed in the ease of the scow Catharina Maria. 
The one [by Benj. Weeks] claiming a reason- 
able salvage for goods preserved from a wreck 
at sea, and the other [by Jurgen Jm-genson] su- 
ing for mariners' wages: the voyage having 
been finished by the sinkmg of the vessel. The 
circumstances of the ease appear to be as fol- 
lows: The scow Catharina Maria, Peter Mol- 
ler, captahi, being on her return voyage from 
St Croix, to Copenhagen, was on the twenty- 
first of September last, overtaken with heavy 
storms, in which she suffered so long and so 
much, that on the eighth of October, she be- 
came a mere wreck, and no hope of safety was 
left In this extremity Captain Benjamin 
Weeks, belonging to and bound for Philadel- 
phia, came up with the distressed ship, and re- 
ceived the Catharina's crew on board his ves- 
sel. The wind, however, soon after moder- 
ated, so that Captain Weeks was enabled by 
the assistance of his own crew to take from the 
wreck 6 pipes and an ullage of Madeira wine, 
6 cases of the like wine, 12 bales of cotton, 
and sundry articles of rigging, after which 
the Catharhia Maria sunk and was lost. 

The first object is, to ascertain what reason- 
able salvage should be allowed to Captain 
Weeks on the goods and materials thus saved 
and brought into port; and secondly, what 
wages the mariners of the lost vessel are en- 
titled to, on this unfortunate conclusion of 
their voyage. As to the first, salvage is an 
allowance made by the consent of all nations 
and all laws, for saving a ship or goods from 
the danger of the seas, from fire, pirates or 

1 [Reported by Richard Peters, Jr., Esq.] 



enemies. Lex Rhod. 4/5; Lex Mercat 146; 
Park, Ins. 147; Wesk. Ins. 488; and other au- 
thors on the subject. The quantum, however, of 
this allowance cannot from its own nature, be 
fixed by any maritime rule or statute; be- 
cause the reason of the law must be governed 
by the circumstances of the case, which will 
be various, according to the hazard, trouble 
and expense of the salvage. "If only the ship 
perishes, and the goods are saved, in that case, 
the goods ought to pay a pr6portion of a fifth 
or tenth penny, according to the easy or diffi- 
cult winning or saving of the s^d goods." Moll, 
de J. Mar. bk. 2, c. 5, § 4; Lex Oler. c 4. 
So that the hazard or trouble should be the 
rule of salvage. In regulating the discretion 
of the courts in such eases, oppressive salvage, 
such as may accumulate distress on the im- 
fortunate, should be avoided on the one part 
and on the other a generous allowance should 
be the reward of those who 'exert themselves 
in the cause of humanity. 

By these principles I have considered the cir- 
cumstances of the present case, and finding 
by the testimony, that the salvage has not 
been attended with any extraordinary hazard 
or difficulty, I adjudge to Gaptaha Benjgmin 
Weeks, one-thhrd part of the goods and mate- 
rials saved from the wreck of the Catharina 
Maria, free of aU legal costs or charges what- 
ever. As to the mariners' wages, it is a gen- 
eral rule of law, that if the ship perishes the 
marhier loses his wages: because, if th^ are 
allowed their wages, their best endeavours 
may be wanting to preserve the ship. But 
this seems to be rather a rule of policy than 
of natural justice; and is generally restricted 
to cases of a total loss, and before any port 
of delivery hath been attained. For if any of 
the goods have been saved and delivered in 
a place of safety, the mariners do not lose 
their wages for the whole voyage. 1 Ld. 
Raym. 739; Keble, 831; Park, 592. However 
doubtful the law may be, with respect to the 
mariners' wages in eases of a total loss of 
ship and cargo, there can be none, when a 
considerable part of the goods have been 
brought into port, and delivered up to a com- 
petent authority to take charge of them. So 
long as the duty of the mariners calls for their 
attentions and services in the. preservation of 
the ship or cargo, or of any part thereof, so 
long does their lien for wages inure, in pro- 
portion at least to the value of the property 
so saved. I adjudge, that the libellants. have 
and receive their wages according to the ship's 
articles to the twenty-eighth day of October 
last at which time, the remains of the wrecked 
cargo and rigging were delivered into the cus- 
tody of the marshal of this court 

See case5 of salvage. Warder v. La Belle 
Creole [Case No. 17,165]; Taylor v. The Cato 
[Id. 13,786]; Bell v. The Ann [Id. 1,245]; Bond 
V. The Cora [Id. 1,620]. In the case of Taylbr 
T. The Cato [supra], the mariners of the Cato 
were allowed wages from the goods saved. 
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Case ITo. 17,352. 

WEEKS V. IrADD et al. BARKER v. SAME. 

SANDERSON v. SAME. 

[2 Sawy. 520.] i 

Circuit Court, D. Oregon. Jan. 26, 1874. 

Pleading — Averment Connecting Cause akd 
Effect. 

The complaint alleged that the defendants 
being directors of the O. S. N. Co., by their 
false and fraudulent acts and representations, 
depreciated the market value of the stock of 
said company, and the plaintiff relying upon the 
good faith of the defendants was induced to 
sell his stock in said company below its real 
value, to his damage; Held, on demurrer, that 
there was a failure to connect the alleged cause 
and effect by proper averment; that it should 
have been stated that the plaintiff was thereby 
induced to sell his stock, etc. 

The demurrers in these cases were argued 
and submitted together. The actions were 
brought to recover damages alleged to liave 
been sustained by the plaintiffs in the sale of 
their respective shares of stock of the Oregon 
Steam Navigation Company, a corporation 
formed and existing imder the laws of Oregon, 
for the purpose of navigating the Columbia 
river and its tributaries. The damages claim- 
ed in the first case are §15,471.79; in the sec- 
ond one $19,000, and in the third one $55,860. 

George H. Williams and John H. Mitehel, 
for plaintiffs. 
William Strong, for defendants. 

DEADY, District Judge. In Weeks' ease 
the complaint aueges that the plaintiff is -a 
citizen of California, ana that the defendants, 
on August 29, 1867, and prior thereto, and 
while the plaintiff was the owner of forty-two 
shares of the stock of the O. S. N. Co., were 
directors of said corporation, and did by their 
false and fraudulent acts and representations 
reduce the market value of said stock sixty-two 
and a half per centum below its real value; and 
also that the plaintiff, *'being ignorant of the 
fraudulent acts of defendants, as aforesaid, in 
diverting the funds of said company, all of 
wMcli was done secretly by defendants, and 
in misapplying them, and relying upon the said 
representations, and statements of defendants, 
and upon their good faith; and believing their 
said statements and representations so made 
as hereinbefore alleged to be true, was in- 
duced to sell, and did actually, on or about 
August 29, 1867, seU his said forty-two shares 
of stock in said company for a price greatly 
below the real value thereof at the time of 
such sale, and also greatly below what it oth- 
erwise would have brougM in the market at 
that time, had it not been for the wrongful 
conduct of tie defendants as aforesaid; that 
your plaintiff, being influenced and induced as 
aforesaid, by the fraudulent conduct of the 
said defendants as aforesaid, did, at the date 
hereinbefore stated, sell, assign, transfer, set 



-, absolutdy, all his forty-two 



1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.] 



over to — 

shares of stock in said corporation for the 
price, and receiving therefor the sum of sev- 
enty-two and a half cents, and no more, on 
the dollar, par value thereof; that the real 
value of said forty-two shares of stock at that 
date, to the owner and holder thereof, was not 
less than twenty-five per centum premium on 
the par value thereof, to wit: the sum of §6^5 
per share." 

The defendants demur to the complaint be- 
cause: (1) It does not state facts sutficient 
to constitute a cause of action; and (2) the ac- 
tion was not "commenced within the time lim- 
ited by law— two years after the cause of ac- 
tion accrued. 

In support of the first cause of demurrer, the 
defendant makes the following points: (1) 
That the acts and representations of the de- 
fendants, even conceding them to be fraudu- 
lent, and that plaintiff was thereby induced to 
sell Ms stock at less than its value, are not 
sufficient foundation for the action. (2) The 
complaint does not show that plaintiff was in- 
duced by these false acts and representations 
to part with his stock. (3) That it should be 
averred that the representations were in writ- 
ing. 

Upon the second of these points the argu- 
ment stands thus: For the defendants it is 
maintained that, admitting, as the demurrer 
does, the defendants did the acts and made the 
representations complained of, that the plain- 
tiff believed them to be true, and that they had 
the effect to depreciate the market value of the 
stock, as alleged, still it does not follow that 
the plaintiff was thereby induced to seU his 
stock for less than its real value. There is a 
failure to comieet the alleged cause and effect 
by proper averment. For aught that appears, 
the plaintiff may have been induced to part 
with his stock upon considerations altogether 
different than the apparent depreciation of its 
value. The alleged loss arose, from the sale 
by the plaintiff of Ms stock for less than its 
real value, and unless it appears from the com- 
plaint that such sale was induced, or caused 
by the conduct of the defendants, it is insuffi- 
cient in this respect. 

The arguinent for the plaintiff impliedly ad- 
mits fMs proposition, but hisists that "it does 
appear from the complaint that the plaintiff 
was induced by the fraudulent acts of defend- 
ants to sell his stock." 

In support of this assertion, reference is made 
to this allegation in the complaint: "That 
your plaintiff, being influenced and induced, as 
aforesaid, by the fraudulent conduct of the said 
defendants, as aforesaid, did, at the date here- 
inbefore stated, sell, assign, transfer, set over," 
etc. 

But this allegation adds nothing to the com- 
plaint in this respect, for to be "influenced and 
induced,, as aforesaid." is only to be influenced 
and induced as before stated. Now, the pre- 
vious and only allegation to which this "as 
aforesaid" relates, does not state in terms that 
the plaintiff was induced by the conduct of th^* 
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defendants to make the sale in question, but 
only that he "was induced to sell, and did ac- ' 
tually * * * w sell," etc. 

Unless, then, the prior allegation, that the 
plahitiff believed in and relied on the repre- 
sentations of the defendants, necessarily im- 
plies that he was thereby induced to sell, etc., 
the complaint is insufficient for want or such 
averment. Without it, the alleged wrong and 
loss are not concatenated as cause and effect. 

But the plahitifE does not maintain that there 
Is ground for such implication, and I think it 
would be unsafe so to conclude. 

The immediate inducement to sell may have 
been the necessity or desire of the plaintiff to 
convert his stock Into money. In all the cases 
cited on the pomt there is a direct allegation in 
60 many words, or to that effect, that the in- 
;}ured party was induced by the conduct of 
the other to do the act which caused the loss to 
him. 

In Cazeaux v. Mali, 25 Barb. 583, the cause 
and effect are connected by the averment "that 
the plahitiff was influenced thereby hi making 
the purchases." In Cross v. Sackett, 2 Bosw. 
645, the allegation Is: "And so believing, and 
on the faith and credit of the aforesaid false 
and fraudulent acts, practices and representa- 
^tlons of the said defendants, * * * * the 
said plaintiff did" purchase the stock in ques- 
tion. The court (page 646) held this allega- 
tion equivalent to saying that, "by these fraud- 
ulent acts, they (the defendants) induced the 
plaintiff to purchase." In Gerhard v. Bates, 
20 Eng. Law & Eg. 136, flie court say: "If 
the plaintiff had only averred that afterward, 
having seen the prospectus, he. was induced to 
purchase the shares, objection might have been 
made that a connection did not sufficiently ap- 
pear between the act of the defendant and the 
act of the plaintiff from which the loss arose; 
but the second count goes on expressly to 
aver that the defendant, by means of the 
said * « * >> representations, wrongfully and 
fraudulently Induced the plaintiff to become 
the purchaser," etc. Thus, the wrong and 
the loss are clearly concatenated as cause 
and effect In Newbery v. Garland} 31 Barb. 
131, it is alleged that the plaintiff "was in- 
duced by these representations (the repre- 
sentationtf of the defendant) to purchase." 

Upon the argument and authorities cited 
the point appears tp be well taken. The ar- 
gument for the plaintiff admits that the com- 
plaint should show that the plaintiff was 
Induced to make the sale in question by 
means of the wrongful conduct of the de- 
fendants, and rests solely upon the bare as- 
sertion, which in the judgment of the court is 
erroneous, that the complaint contains such 
an allegation. 

The cases cited supra were cases of the pur- 
chase of stodc upon false representations as 
to its value and condition of the corporation 
by the seller. There it was held necessary to 
aver that the plaintiff was influenced to make 
the purchase by means of such representations. 
Without this the loss sustained by the pur- 
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chaser would not appear to have been caused 
by the act of the seller. 

The case at bar is one of the sale of stock 
by the plamtiff for a price below its real 
value, upon false representations as to its 
value .and the condition of the corporation, not 
by the other party to the sale, but by third 
persons, who were then directors of the cor- 
poration. Therefore the allegation as to the 
influence these representations had upon the 
plahitiff hi makmg the sale, should state not 
only that he was thereby induced to sell his 
stodc, but also to sell it at a price below Its 
real value, and thus hicur a loss, which he 
otherwise would not. 

Upon this pomt the demurrer is sustained, 
and therefore it is not necessary to consider it 
further. 

The complahits in Sanderson's and Barker's 
oases are substantially the same as .this, and 
the demurrers thereto are sustahied for the 
same reason. 

[NOTE. Abner H. Barker having died, Jo- 
seph Simon was appointed administrator. For 
a, motion for leave to continue this action as ad- 
ministrator of Barker, see Case No. 990.] 



Case "No. 17,353. 

WEEKS V. LYCOMING FIRE INS. CO. 

[6 Reporter, 165; 7 Ins. Law J. 552; 26 Pittsb. 
Leg. J. 12.] 1 

Circuit Court, D. Vermont. Feb., 1878. 

AOTHOBITT OF INSURANCE AGENTS— PkELIMINAUY 

Paroi. Contract — Esfokcembnt — 
Waiver of Conditions. 

1. Where an insurance agent is furnished 
with blank policies which he is authorized to 
fill up and deliver and make binding until can- 
celled, his authority to make this larger com- 
pleted contract includes an authority to make 
a preliminary executory contract to enter into 
it. 

2. A parol agreement for insurance must in- 
clude the subject of insurance, the time, amount, 
and premium. 

3. Where under the circumstances the policy 
would have been binding, if one had issued, the 
agreement to insure will he binding. 

4. Where a policy should have issued, pur- 
suant to agreement, but was refused, such re- 
fusal is a waiver of the conditions in such poli- 
cies requiring proof of loss within a certain 
time. 

Bill to recover amount of loss by flre on a 
parol agreement by virtue of which a policy 
was to issue. 

PER CURIAM. Several questions of fact 
and of law arising thereon have been made. 
One is as to whether the defendant's agent 
had authority to bmd the defendant to an ex- 
ecutory contract of insurance of the property. 
It is shown by the orators that the agent was 
furnished with blank policies, which he was 
authorized to fill up and deliver, and make 



1 [Reprinted from 6 Reporter, 165, by per- 
mission. 26 Pittsb. Leg. J. 12, contams only a 
partial report;] ^ 
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binding for th^ whole term imless the de- 
fendant's officers should determine to cancel 
them, and if so, imtil they should be cancelled. 
This would constitute an executed contract of 
insurance, whidi would include the preliminary 
executory contract to enter into it, and au- 
thority to malie this larger completed contract 
would include authority to make the included 
one. Wood, Ins. § 10, and cases cited; In- 
surance Co. V. Colt, 20 Waa. [87 U. S.] 560; 
Sanborn v. Insurance Co., 16 Gray, 453. Thus 
it appears that he did have the requisite au- 
thority. Another .and more difficult question 
is, whether he, as such agent, did in fact enter 
into such preliminary contract. It is so usual 
and so proper that contracts of insurance be 
In writing that proof of them by parol ought 
to be clear. And to make out such contract 
each essential dement of it must be shown to 
exist. The agreement on the part of the in- 
surer must be made out by proving what it 
■was to cover, for what time, at what sum, and 
for what price or premium; that on the part 
of the insured by showing an agreement at 
least to pay. the agreed price or premium for 
the agreed insurance. When made out, one 
agreement is the consideration for the other. 

[In this case there is no question about what 
the property -was to be tnsiu:ed. All agree as 
to that. As to the commencement and dura- 
iion, Mr. Walker testifies that it -was to com- 
mence at the expiration of the policy in the 
Hartford Fire Insurance Company, which was 
Nov. 20, 1874. Mr. Gaboon, that he was to 
have the property to insure from year to year; 
and Mr. Newell, that he was directed by Mr. 
Gaboon to write an application in the form of 
a daily report, and to follow another policy 
and a register, each of which show^ insur- 
ance for one year, and all agree that this -was 
to be a renewal in the Lycoming instead of 
the Hartford Company, of an Insurance which 
•was for one year.] 2 And it appears the durar 
tion of the insurance was to be one year from 
November 20, 1874; that the amount of hi- 
surance was to be §3,333.33; the premium to 
be 1% per cent; and that the report of the in- 
surance was made and forwarded. 

[Mr. Walker testifies that the price or pre- 
mium was to be 1% per cent, and Mr. Gaboon 
that he made the premiums on instu:ance for 
the orators a matter of debt between him and 
them. Mr. Walker states what, if true, hi 
connection with the Hartford policy, would 
cover the whole, when, after testifjlng to con- 
versation on the subject between him and 
Mr. Gaboon on the last Monday in August or 
the first one in September, 1874, he says: "At 
this time it was agreed upon between me 
and Gaboon that the policy in the Hartford 
should be placed in the Lycomhig at the exphra- 
tion of the Hartford, and that the rate should 
be 1% per cent, histead of 1% per cent, as we 
had paid before." This was objected to, and it 
Is argued that it was not competent for the 
-witness to state what was agreed to, but dnly 

2 [From 7 Ins. Law J- 552.] 



-what was said, leaving the effect to be found 
on the trial, and Lhisley v. Lovely, 26 Vt 123, 
is cited. The testimony held inadmissible ifl 
that case was that of a witness who testified 
not only to what he, but what the other party 
to negotiations between them understood from 
them. As was said in that case, one person 
cannot state what another understands with- 
out drawing an inference, which is the prov- 
ince of the trier. But one person might hear 
another expressly agree. In this case, accord- 
ing to what was said by the court in that, Mr. 
Walker could state what he understood or 
agreed to; and what Mr. Gaboon understood 
and agreed to may be readily inferred from his 
testimony that he directed Mr. Newell, his 
dei'k, to renew the Hartford policy hi the Ly- 
coming, and from Mr. Newell's testimony to 
the same effect. And if aU of Newell's testi- 
mony is true, not only the agreement must 
liave been made, but the daily report of the 
insurance made and forwarded. That of Mr. 
Francisco and Mr. Bradley is to the effect 
that it was not received, which, in connection 
with the known accuracy of the mails, tends to 
show it was not sent] 2 Whether this report 
was made and sent or not is not decisive, 
shice the question is: whether the agi'eement 
to insure was made so that the report, ought 
to have been made and sent and the policy 
written,— [and as to this testimony of the three 
witnesses concurs, and is not contradicted, but 
is strongly corroborated by the fact, shown 
by the policies issued as well as by the oral 
proof, that it was the arrangement between the 
insured and the insurance agent to keep 
§10,000 insurance on the property, and that 
this insurance was necessary to make up that 
amount.] 2 

It is claimed for the defendant that various 
things shown by the evidence to have existed 
about the property affecting the risk would 
have invalidated the policy if one had been Is- 
sued according to agreement, and that there- 
fore they vitiate the agreement. On this point 
the evidence is full to the effect that the de- 
fendant's agent knew of all these things and 
entered into the agreement in view of them. 
The agreement was to insure the property as 
it was situated. Under these circumstances 
-the policy would have been binding, and the 
^agreement is. Wood, Ins. § 402, and cases 
.cited; Brink v. Insm-ance^Co. 49 Vt. 453. [It 
was objected that there was a limitation in the 
charter of the defendant that would have cut 
off this risk, but if there is, it is not shown.] » 
If the policy had issued in the form contem- 
plated, it would have requh:ed proof of loss 
witbui tMrty days, which has not been, made, 
and the want of it would have defeated re- 
covery. But the policy was not issued, and 
when asked for was refused by the agent The 
claim now made is not on the policy, but on 
; the agreement for one not performed. The 
! refusal of the policy was equivalent to a de- 
nial of all liability, made withhi the time In 

^ [From 7 Ins. Law J. 552.] 
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■wWch proof was required, and excused mak- 
ing such proof. Wood, Ins. § 419. 

The orators are entitled to a decree for a 
policy, and the defendants to the amount of 
the premium not yet paid. As there has been 
a total loss of some of the property, and a par- 
tial loss of other of it suiflcient to cover the 
whole amount, except that there was a spe- 
cial insurance on a piano, which was saved, 
so as to abate §50, to avoid circuity there 
should be a decree for the orators for the 
amount of ?3,333.33, less the $50 abatement 
and the premium, §58.33. Decree accordingly. 



Case No, 17,353a. 

WEEKS et al. v. The NEW ORXiBANS.i 
Circuit Court, S. D. New York. July 31, 1879.2 

Collision — Steameh and Sail— Absence op 
Lookout— Repairs. 

[1. A steamer colliding with a schooner, in 
broad daylight, on the open ocean, lield solely in 
fault; it appearing that her .lookout had been 
withdrawn, that t£e man at the wheel did not 
observe the schooner until warned by a cry from 
her, and that the schooner steadily maintained 
her course until in extremis.] 

[2. An injured vessel is not necessarily bound 
to employ such persons to make repairs as those 
in fault for her injuries see fit to recommend j 
and, when the recommendation is not made un- 
til after others have been engaged to do the 
work, tie fact that the persons recommended 
offer to make the repairs for a less sum is not 
conclusive that the amount paid was too much.] 

[Appeal from the district court of the United 
States for the Southan district of New York. 

[This was a libel by John S. Weeks and 
others against the steamer New Orleans to re- 
cover damages for a collision.] 

Facts Found by the Court 

(1) A little after 5 o'clock in the morning of 
the 6th of September, 1874, a collision occurred 
between the schooner Allie Blackmore, owned 
by the libellants, and the steamer New Or- 
leans, in the Atlantic Ocean, about 40 miles 
southeasterly from Cape Henlopen. (2) The 
schooner had a carrying capacity of over 600 
tons, though she registered only 390, or there- 
abouts. She was less than a year old, and 
bound on a voyage from Fernandina, Fla., 
to New York, with a full load of pine lumber, 
stowed below and on deck. (3) The steamship 
was 245 feet long, and of 1,448 tons burden. 
She was on one of her regular trips between 
New York and New Orleans. f4) When the 
collision occurred, it was broad daylight; and 
a vessel without lights might have been seen 
at least two miles away. The wind was very 
light from the southward and eastward, but a 
considerable swell was rolling from the south- 
west. (5) The course of the schooner was 
about N. B. by N. She had all sails set, but 
there was not wind enough to keep them full, 
and she was not making more than a mile and 

, 1 [Not previously reported.] 

2 [AtBrming Case No. 10,179. Decree of cir-, 
cuit court affirmed by supreme court in 106 IT. 
S. 13, 1 Sup. Ct. 90.] 



a half or two miles an "hour. Her lights were 
properly set and burning, and she was in all 
respects well equipped and manned. (6) The 
course of the steamer was about S. by W. 
% W., and her speed 11 miles, or a little more, 
an hour. This was full speed. About 20 min- 
utes before the collision, her lookout was with- 
drawn from his station on the forecastle, and 
set to work, with aU the other men then on 
watch, washing decks. The second officer, 
whose watch it was, was with his men, super- 
intending their work. From the time the look- 
out was withdrawn, there was no one where 
he could in any respect perform that duty, ex- 
cept the man at the wheel, and he did not dis- 
cover the schooner until his attention was eaUed 
to her by the mate at the time and in the 
manner herehiaf ter stated. (7) When the ves- 
sels were two or three miles apart, the steamer 
was discovered and duly reported by the look- 
out on the schooner. From that time she was 
closely watched. The schooner was kept stead- 
ily on her course until the steamer was not 
more than seven or eight himdred feet away, 
when, the danger of collision being imminent, 
the second mate, who was on deck, gave an 
order to luff, and at the same time called out 
in alarm to the steamer; but, before any ma- 
terial change in her course had been made, the 
vessels came together. (8) The schooner was 
not seen at all from the steamer until the 
second mate, hearing the cry of alarm which 
came from her, stepped from where he was 
standing on the main deck to the starboard 
side, and saw her close upon him. He imme- 
diately ran up from the main deck into the 
wheel house, where he ordered the wheel to 
port at the same time, assisting to put it over 
himself. The order to port aroused the cap- 
tain, who was in a room opening out of the 
wheel house; and he, without stopping to put 
anything on, opened his door, and, seeing the 
schooner, rang the proper bells to slow and 
stop. Before the course of the steamer was 
materially changed by the porting of the wheel, 
or her headway visibly affected, she struds the 
schooner on the port bow, between the stem 
and the cathead, and cut into her about 20 
feet on a line but slightiy angling across the 
keel. The wound extended very nearly to the 
foremast, and to within 5 feet of the keel. (9) 
In a short time the steamer took the schooner 
in tow, and carried her to the Delaware break- 
water. From there she was taken by a tug to 
Philadelphia^ where she was unloaded, and her 
cargo taken on to New York. She was also 
put in repair and refitted at that port. (10) 
The account of damages as stated by the com- 
missioner in his report is sustabied by the evi- 
dence, except the item of $1,000 for damages 
to the starboard side. As to that, the evidence 
shows that when the repairs were completed 
the vessel was in as good general condition as 
she was before the collision, and that if the 
bill of Birely, Hillman & Streaker is paid in 
full, without the deduction of ?600 for increase 
of value, full , Compensation will be made for 
any injmy to the starboard sidel 
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Conclusions of Law. 

(1) That the collision was caused solely by 
the fault of the New Orleans in not keeping 
a sufficient lookout, and in not seeing the 
schooner in time to keep out of her way. (2) 
That the lihellants are entitled to recover for 
the amount of the decree helow, with inter- 
est on $14,026.92 from the date of that decree 
at the rate of 6 per cent, per annum. [See 
Case No. 10,179.] (3) As both parties have 
appealed, and the decree below is sustained, 
the costs of this court must be equally divided 
between the parties. 

[On May 25, 1877, a decree was filed which 
merely disposed of certain of complainants' es- 
ceptions. Case No. 10,178.] 

Scudder & Carter, for "Weeljs. 
Man & Parsons, for the steamer, 

WAITE, Circuit Justice. The facts, as 
found, are clearly established by the evidence, 
and satisfy me, beyond all doubt, that the fail- 
ure of the steamer to keep a sufficient look- 
out was the sole cause of the collision. The 
order on the schoner to luff could not have con- 
tributed at aJl to the accident, and, if it did, 
made as it was in extremis, was not in law 
a fault. With her sails shaking for want of 
wind, and the sea rolling, it is impossible to 
believe that any change of her speed could 
have affected materially her course in the 
short time that intervened between the hail 
from her deck, heard on the steamer, and 
the coming together of the vessels. When this 
hail was given, it would take the steamer less 
than a minute at the speed she was going to 
reach the schooner. This is shown, not only 
by the estimates of the distance made at the 
time by those on both vessels, but by what 
transpired meanwhile. As soon as the second 
mate on the steamer heard the hail, he looked 
over the starboard side, saw the schooner, ran 
from the deck to the wheel house, gave the 
order to port, and himself helped to put. the 
wheel over; but before the steamer, at her 
rate of speed, and steering easily, changed her 
course materially, the collision occurred. The 
captain, as soon as he heard the order to port, 
got up, opened the door from his room into 
the wheel house, saAV the danger, and rang 
the bells to stop and back; but, before any 
perceptible change in the motion of the steam- 
er, the vessels were together. The order to 
luff was not given until just about the time of 
the hail from the schooner, and probably a 
little after. The second mate says his order 
to luff was given, and the next thing "she 
struck us," and this is the effect of all the evi- 
dence upon this branch of the case. I place 
no confidence whatever in anything said by 
Qberg or Potter in conflict with the other tes- 
timony. They are very clearly unreliable. 

Upon the questions arising on the exceptions 
to the commissioner's report, I think the judge 
below was right in his rulings. An injured 
vessel is not neeesarily bound to employ such 
persons to make her repairs as those in fault 



for her Injuries see fit to recommend. In this 
case the claimants would not admit their lia- 
bility, and did not offer to make the repairs 
themselves. All they did was to say that if 
Pusey, Jones & Co. made the repaurs, and they 
were liable, they would not dispute the bills. 
The tender of Pusey, Jones & Co. to do the 
work was not communicated to the libellants 
until after the schooner had been unloaded, and 
Birly, Hillman & Stracker employed to do the 
work. While the amount of the bill seems 
large, it is sustained hy the evidence. The 
libellants disputed it, and would not pay until 
they had been sued, and judgment recovered 
against them. While this judgment may not 
conclude the claimants, it tends to show there 
was no collusion. The offer of Pusey, Jones 
«& Co, to do the work for a less sum than it 
actually cost is not conclusive evidence that 
it cost too much. If the libellants show that 
they acted in good faith, that no more was 
done than was necessary to put their vessel 
in as good condition as she was before the col- 
lision, and that the prices paid were reason- 
able, they have made out their case. This I 
think they have done. 

As to the allowance of ?1,000 for damages 
to the starboard side, I think, with the dis- 
trict judge, that after the repairs were com- 
pleted the vessel was, on the whole, in as good 
a condition as she was before she was injured. 
The port side was left in a better condition, 
and, if the extra expense thus incurred is al- 
lowed and paid, it will compensate for any im- 
repaired damage to the other side. 

The evidence as to what Gore swore to on 
the trial of the suit instituted by Birely, Hill- 
man & Streaker to recover the amount of their 
bill was properly ruled out. He testified to 
what he believed to be errors in the bill, but 
the result showed he must have been mis- 
taken as judgment was given against Mm not- 
withstanding his evidence. Under such cir- 
cumstances, his statements, even though made 
upon oath, can hardly be treated as admissions 
to overcome positive evidence as to what the 
facts really were. 

This disposes substantially of all the ques- 
tions relied upon by the claimants in their ar- 
gument on this appeal. The demurrer allowed 
is, I think, sustained by the evidence, as is 
also the ship chandler's bill. The exceptions 
to the allowance for storage of timber in Phila- 
delphia for transporting cargo to New York, 
and for the loss of freight have not been in- 
sisted on here.' None of the exceptions taken 
by the libellants should, in my opinion, be al- 
lowed, except the 10th, whidi relates to the 
abatement of §600 from the bill of Birely, 
Hillman & Streaker on account of the in- 
creased value of the schooner after her repairs. 
That has already been considered. As to the 
interest on the stun allowed for demurrage, I 
think, undei' the circumstances, it was prop- 
erly rejected. The amount allowed is suffi- 
cient, under the evidence, to cover interest to 
the date of the report. 

On the whole, I think the decree of the dis- 
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trict court ought not to be disturbed. An en- 
try may lie prepared giving judgment in favor 
of the libellants for the amount of the decree 
below, and interest at 6 per cent on the 
amount, in the aggregate, of all the different 
items of damage allowed by the district court, 
exclusive of the interest allowed and put into 
the decree. This amount I make ?14,026.92. 
It is, however, subject to correction in case any 
error shall be discovered. 

The decree will be for: (1) Decree below,' 
§15,904.98. (2) Interest on $14,026.92 from 
June 11, 1877. to date of decree. (3) Gosts in 
the district court. 

As both parties have appealed, and the de- 
cree of the district court has been sustained, 
the costs in this court will be divided. 

[NOTE. The libellants subsequently moved 
for a summary judgment against the sureties 
upon the appeal bond, which motion was denied, 
as having been made prematurely. Case No. 
10,181. From the decree of this court aflSrming 
Case No. 10,179, an appeal was taken to the su- 
preme court, where the decree was affirmed. 
106 U. S. 13, 1 Sup. Gt. 90.] 
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Case "No. 17,855. 

The W. E. GI/ADWISH. 

[17 Blatchf. 77.] i 

Ckcuit Court, S. D. New York. Aug. 28, 1879. 

TovTAGB— Negligence— Loss op Cakgo— Bcrdeu 

OF Pkoof — Ice —Excessive 5peed— 

Weight of Testimony. 

1. A person who ships cargo by a barge which 
he knows must be towed to her place of des- 
tination, is bound by the terms of towage which 
the barge agrees on with the tug which the 
barge procures to tow her. 

2. If the barge is sunk and the cargo is 
lost, by contact with ice, while the barge is 
being towed by the tug, the owner of the cargo 
must show negligence on the part of the tug, in 
order to recover against it for such loss. 

[Cited in The E. A. Packer, 22 Fed. 670.] 

3. It was held not to be negligence in the tug 
to keep on, after reaching ice, instead of lying 
by, or making a harbor; that the towing hawser 
was not too long; that the speed was not too 
great; that nothing could have been done by 
the tug to avoid the danger, when the obstruc- 
tion which actually caused the loss was seen; 
and Ihat the barge and tiie vessels in the tow 
with her were not improperly arranged. 

4. To make the tug liable for keeping on, it 
must appear that the error was one which a 
careful and prudent navigator, surrounded by 
like circumstances, would not have made. 

[Cited in The James P. Donaldson, 19 Fed. 
266; The E. A. Packer, 22 Fed. 671; The 
Allie & Bvie, 24 Fed. 749; The Frederick 
B. Ives, 2o Fed. 450; The Wilhelm, 47 Fed. 
93. Approved in The Battier, 62 Fed. 614.] 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



5. The judgment of witnesses as to speed, 
formed long after the event, and not based up- 
on anything which specially attracted atten- 
tion at the time, is rarely to be depended upon. 

This was an appeal by the libeUant from a 
decree of the district court, in a suit in rem, 
in admiralty, dismissing the libel. [Case unre- 
ported.] This' court found the following facts: 
"The Eastern Transportation Lone, having its 
office in the city of New York, was engaged in 
the business of towing boats and vessels for 
ihire, between New York and ports on Long 
Island Sound, and elsewhere. It was the owner 
of various tug boats, employed in its business, 
and, among others, the W E. Gladwish, the 
F. B. Thiu:ber and the Francis King. The A. 
W. Humphreys was a barge, or canal boat, 
owned by her master, James McKeag, and en- 
gaged in the business of transporting goods by 
water, for hire. She had no motive power of 
her own, but was towed from place to place by 
tugs employed for that purpose, as occasion re- 
quired, by her owner, who was an experienced 
boatman. He had often been towed by this 
line. At some time before March Sth, 1875, 
the barge had been towed by one of the tugs 
of the line from New York to New Haven, un- 
der a contract to take her to New Haven load- 
ed, and back light, for fifty dollars. She had 
the privilege of bringing back a load, if she 
chose, and, in that case, was to pay fifteen 
cents additional per ton for her load. No par- 
ticular time was specified for her return, but 
she could come back at any time she was ready 
and the Line had a tug at New Haven that 
could take her. She staid at New Haven about 
four "weeks, and, whil^e ther^ took on board 
360 pahrs of car wheels, weighmg 160 tons, be- 
longing to the libeUant, which she agreed to 
carry to Elizabethport, New Jersey, and there 
deliver to the Central Railroad Company of 
New Jersey, 'dangers of the seas excepted,' the 
consignors paying freight. A bill of lading in 
the usual form, bearing date February 27th, 
1875, was signed by the master and owner. 
The tug Francis King arrived in New Haven, 
from New York, with a tow, on the morning of 
the Sth of March, 1875. She had been de- 
tained a long time on her voyage by the ice,, 
which was found very thick west of Norwalk. 
The King started from New Haven, on her re- 
turn voyage to New York, in the afternoon of 
the day she arrived, with a tow consisting of 
the Humphreys and ten canal boats. The 
Humphreys only had a load. All the other 
boats were light. The capacity of the Hum- 
phreys was about three hundred tons, but she 
had on board only the car wheels. She was 
taken in the tow at the express request of 
her captain and owner, he selecting that time 
to go back, imder his original contract. When 
he made his request, he well imderstood that 
there was ice in the Sound, and that the King 
had with much difficulty made her way through 
it from New York. He took the line from the 
tug, when the tow was made up, vrith a full 
ki;owledge that he might, and probably would, 
encounter difficulties from the same cause, on 
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Lis -way to New York. The libellant took no 
part in the contract for towage. It was known, 
however, that the barge must be towed when 
she did go. The time of starting was left en- 
tirely to the barge, though the agent of the li- 
bellant was desirous that she should deliver her 
cargo at its destination as soon as possible, and 
so informed her captain. The tow was made 
up, on the start, in two lines, side by side, and 
towed with hawsers astern. As the Humphreys 
was loaded, she was placed in the front tier 
and on the port side. It would have been 
unsafe, under the eireumstanees, to have towed 
her astern of the light boats. No objection was 
made by the captain of the Humphreys, or 
any one else, either to the length of the haws- 
ers put out from the King, or to the arrange- 
ment of the tow. No ice was encountered, aft- 
er leaving New Haven, that caused any deten- 
tion, until some time during the night The 
tow was then in the Sound, about opposite 
NorwaJIc. After a time, the tow was arranged 
In single file, the Humphreys still being the for- 
ward boat The King kept on the best way 
she could, at no time attempting to return or 
make a harbor. During the 9th of March she 
sometimes loosened herself from her tow, went 
ahead and broke a channel, and then came 
back and took the boats forward in detach- 
ments, of three or four at a time. At one time 
the ice was found so heavy and compact that 
she was compelled to lie by and wait for a 
change of tide to loosen it On the change of 
tide she started again, and worked her way 
slowly along until about four o'clock in the 
afternoon, when she was a few miles to the 
eastward of Execution ,l!ght During all this 
time the weather was fine, without wind, and 
of a character to soften the ice. On the morn- 
ing of the 9th of March, the president and su- 
perintendent of the Dine started out from New 
York, with the tugs Gladwish and Thurber, for 
the relief and assistance of the tows in the ice. 
Some of these tows were on their way east 
from New York, and the King was known to 
have started from New Haven. These tugs 
met the King, to the eastward of Execution 
light, about fomr o'clock p. m. They there 
arranged themselves so that all tiuree should 
take hold of the tow together. The Gladwish 
took the lead, the Thurber followed, and then 
the King. Another hawser was then put out 
from the King to the Humphreys, and from 
that time the tugs made the tow with a double 
hawser. The length of the hawser was not 
unusual. It was seen and not objected to by 
the captain of the Humphreys, who was all 
the time on his boat, steering and watching the 
navigation. His boat was still ahead, and 
the tow was still arranged in single file. After 
the tow was thus made up, the tugs proceeded 
through channels In the ice, which had been 
made or formed by steamers on their trips in 
and out of New York. These channels were 
generally crooked and of varying widths, from 
forty feet upwards, filled with broken ice. 
Sometimes, large cakes of floating ice were 
found, but, in this particular, it did not differ 



matCTially from what had been encountered 
before. Shortly after passing Execution light, 
a smaU space of open water was found. The 
ice channel formed by the steamers led into this 
open space from the eastward, and again out 
of it toward the west On reaehhig this open 
space, the engme of the King was stopped, and 
that of the Thurber slowed, the Gladwish only 
keephig up her full speed. She was the most 
powerful boat of the three, and still ahead. 
Not long after the tugs pa^ed out of this open 
space, and while, perhaps, some of the boats 
of the tow were still in it, the propeller A. 0. 
Barstow came up from New York, on her way 
to Providence. Noticing the tugs approaching 
with their tow, she took the south side of the 
ice channeL The tugs at the same time went 
to the north. The propeller, finding a place in 
the solid ice which had been broken, fmther 
to the southward than the general line of the 
channel, forced herself into that Between her 
and the tugs with their tow were large quan- 
tities of broken ice, packed together. After 
she got into this widened space, she put herself 
against the solid ice on the south and waited 
for the tow to pass, as it was not safe to attempt 
to go by in the narrower parts of the channel. 
While she lay iliere, the propeller City of New 
Bedford came along, bound from New York 
to New Bedford. She passed north of the Bar- 
stow and south of the tow, at a speed of six 
or seven miles an hoiu:, cutting through the 
packed ice to reach the narrow channel astern 
of the tow and ahead of the Barstow. While 
ine tow was passing these propellers, the Hum- 
phreys was struck in the port bow, a little 
distance from the stem, by a large cake of 
floating ice that had in some way been set in 
motion. " A large hole was made in her side 
by the collision, and she soon filled and sank 
with her cargo. The tugs were then making 
their way, with the tow, through the channel, 
filled as it was with broken ice, at the rate of 
two or three miles an hour. The engine of the 
King was not moving and the Thurber was at 
iialf speed only. The piece of ice which struck 
the Humphreys was. seen in motion from the 
King, but the tugs were not stopped, and noth- 
ing could then have been done to stop, or 
change the course of, the ice, so as to avoid the 
collision. The captahi of the Humphreys had 
been at the wheel, doing what he could to steer 
her, as she followed the tugs, until just at that 
time, when he left the wheel-house to go to his 
supper. As soon as the collision occurred and 
its effect was known, the tugs were stopped 
on a signal from the King, and the King, let- 
ting go the hawser ahead, backed down to 
the Hiunphreys, to render what assistance she 
could. She had barely time to take off the cap- 
tain and liis family before the Hinnphreys went 
down. The other boats in the tow were taken 
in safety to New York. The tugs were all 
properly equipped, and navigated by competent 
and faithful ofiacers and men." 

Welcome R. Beebe and John McDonald, for 
libelant • - 
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Robert D. Benedict, for claimant 

WAITE, Circuit Justice. Tlie contract for the 
transportation of the car wneels was between the 
libellant and the barge only. The tugs are in no 
way responsible to the libellant for the perform- 
ance of that contract Their liability is under 
their contract of towage only, as to which the 
libellant is boimd by the terms agreed on by 
the barge. As it was known, when the cargo 
was shipped, that the barge would be towed to 
her place of destination, the shipper, in the ab- 
sence of anything to the contraiy, is presumed 
to have left the time and the manner of the tow- 
age to the discretion of those in charge of her 
navigation. 

There can be no recovery in this action except 
for negligent or unskillful towing. The tugs did 
not by their contract insure the safe delivery 
of the cargo at the end of their route. Their 
agreement was to tow the barge, and, in so do- 
ing, to use such care and skill as a prudent 
man would exercise, under like circumstances, 
in the management of his own business. The 
law implies that their care and attention were 
'to be, in proportion to the dangers encountered 
and the consequences of neglect. This is but 
common prudence. The greater the risk, the 
greater should be the effort to avoid it. The 
burden of showing negligence is on the libellant 
The mere fact of shiking the cargo is not enough. 
Actual fault contributing to the loss, miist be 
proven. 

The specific allegations against the tags axe, 
in effect (1) that they kept on, after reaching 
the Ice, without lying by, or making a harbor; 
(2) that the hawsers between the King and the 
Hiunphreys were too long for safety; (3) that 
the speed was too great when the collision occur- 
red; (4) that, when the obstruction which actual- 
ly caused the loss was seen, the tugs were not 
stopped and no efforts made to avoid the danger; 
and (5) that after the Gladwish and the Thur- 
ber arrived, the tow was not divided and a part 
"given to each tug to take on by itself. These 
will be considered in their order. 

(1) As to not making a harbor. The master 
of the barge, by electing to go back with the 
King, when he knew that ice would probably 
"be encountered on the way, in legal effect as- 
sumed, for the barge and her cai-go, all the risks 
of towage in the ice, not caused by the neglect 
or unskillful navigation of the tugs. The con- 
tract was for such a degree of caution and skill 
as was required for towage under such drcum- 
stanees. There was no obligation to return to 
New Haven, or seek some other harbor of 'ref- 
uge, shnply because ice was found in the way. 
All parties anticipated, when they started, that 
Ice would be found, and that for some part of 
the distance, the dangers incident to towage un- 
der such circumstances would be encountered. 
The object was to get through such ice as they 
might meet, not to wait for it to melt The 
tugs undertook to bring to this wotk such pru- 
,dence and such nautical skill as was ordinarily 
'required In such navigation. More was not con- 
tracted for, and more was not expected. 



When the ice was reached, it became necessary 
to decide whether to lie by or go on. This in- 
volved the exercise of judgment as to what ought 
to be done imder the circumstances. A mere 
mistake is not enough to charge the tugs with 
any loss which followed. To make them liable, 
the error must be one which a careful and pru- 
dent navigator, surrounded by like cironnstan- 
ces, would not have made. 

The facts are, that the weather was fine, 
the sun warm, and the ice apparently yieldhig. 
There was no wind, and nothing seemed to be 
in the way of going on but the melting ice, 
much broken, and with many openings through 
which the tow might to all appearances, be 
taken in safety. The Khig, which was then 
alone, had come through the same or like ob- 
structions the day and night before, with a tow 
of loaded boats, and there was nothing whatever 
to indicate that a retam voyage, with the tow 
taken on at New Haven, might not be made 
with equal safety. Propellers and steamboats 
had been for some time passing and repassing 
without serioiis damage, and every day the nav- 
igation seemed to be improving. In view of 
these facts, I cannot believe that ordMary pru* 
dence required an abandonment of the voyage 
for the time behig, by lyhig up, or seeking a har- 
bor. The tug was commanded by a competent 
master, and the captain of the barge was an ex- 
perienced boatman. No objection was made by 
any one to going on, and it is evident that no 
person connected with the tow considered it nec- 
essary to stop. The progress made was slow 
and diflleult, but all seemed to think there was 
no way but to keep on and do the best that could 
be done. 

(2) As to the length of the hawsers. It is 
not easy to tell, from the evidence, precisdy what 
the length was, but that it was not at the time 
believed to be imsafe or unnecessarily long Is 
shown by the fact that no one complained of it 
before the accident And, in this connection, 
the conduct of the master and owner of the 
Humphreys must not be overlooked. He had 
long experience and had been often towed 
through the Sound. His barge had been the 
liead boat from the start He had been watch- 
ing the progress of the tow from the time it 
came into the lee. He was in a position to see 
if there was anything wrong either in the ar- 
rangement of the boats, or the management of 
the tug, and, it is impossible to believe, that if 
he had considered the hawsers too long, he 
would not in some form, have made known his 
dissatisfaction. I am satisfied, from the evi- 
dence, that the length was not materially in- 
creased after the Gladwish and the Thurber 
took hold; and, down to that time, the hawser 
had certainly done its work well. AH the boats 
had been brought in safely a long distance, 
through crooked channels and difficult passages. 
Under these circumstances, it seems to me clear, 
that there could have been no such error in 
judgment in this particular, as to make the tugs 
liable. ' / 

(8) As to the speed. It is impossible to say 
at what precise rate the tow 'was moving, but 
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it is certain that tlie engine of the King was 
stopped, and that of the Thurher slowed down 
to half speed; that the Gladwish found it dif- 
ficult to use her full power, on account of the 
eholdng of some part of her machinery by the 
ice; that the chamiel, most of the way, was 
narrow and filled with broken and floating ice; 
and that the tide was against the tow. With all 
these difficulties, it seems to me impossible that 
the general speed at the time was, such as to 
be unsafe. The judgment of witnesses hi such 
matters, formed long after the event, and not 
based upon anything which specially attracted at- 
tention at the time, is rarely to be depended 
upon. It is always safer to look at the facts 
as they are known to have occurred, and judge 
from them. 

(4) As to avoiding the ice that inflicted flie 
injury. After a careful consideration of all the 
evidence, I am satisfied the collision which caus- 
ed the loss was not with fixed ice, but with a 
large cake of ice which was itself in motion. 
The accident happened while the tow was in 
the vicinity of the propellers Barstow and Cit7 
of New Bedford. Precisely how far they were 
away, is left somewhat in doubt, but, notwith- 
standing some conflict in the evidence, it seems 
to me clear that the intervening ice was not 
solid or stationary, but broken and floating. 
There undoubtedly were large pieces mixed wifli 
the mass, but none of it was what could be de- 
nominated fixed ice. The Barstow, imtil she 
came to a full stop, was worldng her way along 
and up agamst the solid ice. This would not 
have been necessary, if, as is contended, there 
had been a large field of solid ice, two or three 
hundred feet in width, between her and where 
the tow was to pass. The City of New Bed- 
ford passed the Barstow and the tow, by work- 
ing her way through the intervening ice to the 
channel the tow had left. Tliis hidicates, be- 
yond all doubt, that, while the pieces may have 
been packed closely together, the mass was not 
solid. Such being the case, it is easy to see, 
that a propeller, in passing along, would set the 
pieces, to some extent, in motion. Either the 
propellers or the tow had to move, in order to 
get by. When the Barstow first came up, some 
portion of the tow was in the narrow part of 
the channel, where it was unsafe to undertake 
to pass. The wide part of the channel, where 
she was lying by, was not very long. In the 
language of some of the witnesses, it appeared 
as though an openhig had been made there for 
boats to pass. To get out of the way, she work- 
ed herself up against the sohd ice. In the mean- 
time, the tow was passing, and, when the City 
of New Bedford came along, it had got so far 
out -of the narrow channel beyond, that she deem- 
ed it safe to keep on without stopping. The 
Bai'stow was wiUmg to let her get by, as she 
was a larger and stronger vessel, and better fitted 
for opening the way, and the Barstow could fol- 
low in her wake. It is not possible to tell, from 
the evidence, precisely when, or where, or how 
the piece of lee which hiflieted the injuiy was set 
In motion; but it is dear to my mind, that it 
was copnected in some way with the movements 



of one or the other of tiiese propellers. The tes- 
timony is so conflicting as to make it impossi- 
ble to locate the propellers with reference to the 
tow at the time the collision took place, or to 
determine precisely what the Barstow was do- 
ing; but it is certain, that the City of New Bed- 
ford was moving somewhere in the vicinity, at a 
speed of six or seven miles an hour, and that, 
at some time not long before, the Barstow had 
been working her enghie so as to get away from 
the tow as it was approaching. There was no 
other Imown cause for 'the displacement of the 
ice at the time, and the conclusion is, therefore, 
irresistible, that it must, in some way, have been 
done by the propellers. At this time, the tugs 
were moving cautiously, and there was nothing 
to indicate danger from the quarter it came. So 
far, I can see no tsmlt in the management of the 
tugs. 

The moving cake of ice which inflicted the 
injuiy was seen from the King before the col- 
lision took place, and it only remains to consider 
whether the tugs were in fault for not avoiding 
it after this discovery was made. Tha-e was 
not thne enough, after the discovery, to stop the 
Humplireys altogether, and it does not seem to 
me that the additional headway produced by the 
tugs not stopping, was sufficient to cause the 
loss. If* the tugs had been stopped, it is likd^ 
the result would have been the same. The only 
thing to be done was, if possible, to turn the ice 
away from the barge, or the barge from the ice. 
It will scarcely be contended ttiat there was 
time enough to do this, from the tug. The ice 
did not come "svitliia reach from her, and, even* if 
she had been loose from the other tugs, she could 
not have backed down soon enough to do any 
good. If the captain of the barge had been at 
his wheel, he might possibly have been able to 
steer away from the approaching danger; but, 
unfortunately, he had just at that moment been 
called to his supper, and was not in a place 
where he could attempt any such movement. 
For this, certainly, the tugs are not responsijjle, 
and, on the whole, I Mve been led to the conclu- 
sion that the tu^ are free from blame imder 
this allegation of faxflt. 

(5) As to not dividing, and, in this coimection 
may be considered the further compMnt, pre- 
sented on the argument, that, whenthefhree tugs 
were brought together, no one man was placed in 
command of the whole. 

Neither of these complaints is set forth spe- 
cifically in the libel, and I cannot find that they 
are at all supported by the evidence. Certainly, 
some one person should be put in command, and 
the presumption is that this was done. Not a 
particle of evidence is found to the contrary. In 
the absence of such evidence, the law implies 
that what ought to be done was done. 

So far as dividing the tow is concerned no wit- 
ness has been examined on the subject, and the 
complaint seems to be based on theory rather 
than proof. It is certain the tow was not di- 
vided; but, in the absence of any testimony 
showing that it ought to have been done, I can- 
not hold that the judgment of the experienced 
men who acted on the facts as they actually ap- 
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peared at the time, was so clearly wrong as to 
make it a fault Towing in sections would not 
be likely to reduce the speed. True, each tug 
might in that way more easily control its own 
movements; but it is far from certain that this, 
under the circumstances, would have been an 
equivalent for what must necessarily be lost by 
the change. The diflaieulty was in overcoming 
the obstruction of the ice. By "keeping together, 
the power of all the tugs could be combhied, 
and a longer continuous .channel kept open. But, 
however this may be, there is nothing before me 
to show that keeping together was a fault. 

On the whole, I am of the opinion that a case 
has not been made out ugahist the tugs, and that 
the decree below, dismissing the libel, was right 
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WEHL V. "WALD, 

[17 Blatchf . 342.] i 

Circuit Court, S. D. New York. Dec 10, 18T9. 

Removai/ op Causes— Diverse Citizenship— No- 
tice OP Appmcatios— Commencement op Suit. 

1. W., a citizen of New York, brought a suit 
in a state court of New York against S., a citizen 
of New York, to recover money alleged to have 
been due by S. to N., a voluntary assignor to W. 
By an order of the state court G., a citizen of 
Ohio, who claimed the money as assignee in 
bankruptcy of N., was made defendant in the 
suit in the place of S., S. having paid the money 
into court W. then filed an amended complaint 
in the suit, in the state court, treating G- as the 
sole defendant, and asking judgment against 
him. G. answered the amended complaint G. 
then removed the case into this court, without 
giving notice to the plaintiff of the application 
for the removal. The petition for removal set 
forth that "the controversy is between W., as 
assignee of the estate of N., who was at the 
commencement of this action, and now is, a 
citizen of the state of New York, and G., as as- 
signee in bankruptcy of N., who is, and was at 
the commencement of this action, a citizen of the 
state of Ohio." On a motion by the plaintifE to 
remand the cause: Held, that the petition al- 
leged the personal citizenship of the parties, 
and was not defective? 

2. That no notice of the application for the 
removal was necessary, and the state court 
could, in practice, require it or dispense with it; 

[Cited in Stevens v. Richardson. 9 Fed. 194; 
Chicago V. Hutchinson, 15 Fed. 134; Whe- 
lan V. New York, L. E. & W. R. Co., 35 
Fed. 865.] 

3. That it is not necessary, under sections 2 
and 3 of the act of March 3, 1875 (18 Stat. 470), 
in order to the removal of a suit, that it should 
apyear that the parties were citizens of difiEer- 
ent states when the suit was commenced; 

4. That the suit as between W. and G., must 
be regarded as having been commenced when 
G. was substituted for S., as a defendant 

[Cited in Bailey v. New York Sav. Bank, 2 
Fed. 18.] 

On motion to remand. 

A- J. Dittenhoefer, for plaintiff. 
Anderson & Howland, for defendant 

BliATGHFORB, Circuit Judge. The plain- 
tiff, In September, 1878, brought a suit in 

1 [Reported by Hon, Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 



the superior court of the city of New Yotk, 
against Mayer Sternberger and Simon Stem- 
Ijerger, to recover from them §4,785.08, gold, 
with interest thereon from September 9th, 
1878, which sum the complaint alleged they 
had received on or about September 2d, 1878, 
from the New Orleans National Banking As- 
sociation, to the use of the plaintiff, the plain- 
tiff betog assignee of Gabriel Netter and Al- 
bert Netter,by a voluntary assignment for the 
benefit of creditors, made December 26th, 
1877. On the application of the defendants, 
the Sternbergers, the superior court made an 
order, on the 25th of January, 1879, on notice 
to the plaintiff and to the present defendant, 
ordering that, on the deposit by the Stern- 
bergers with the United States Trust Com- 
pany, to the credit of the action, of $4,785.08 
and interest from September 2d, 1878, being 
In all $4,916.25, after deducting $10 costs, 
within five days after the entry of such or- 
der, the present defendant be substituted as 
defendant in the action in the place of the 
Sternbergers, and that the Sternbergers 
thereupon be discharged from liability to 
either the plaintiff or the present defendant. 
The order also gave leave to the plaintiff 
to file an amended complaint in place of 
the original complaint On the 19th of 
March, 1879, the superior court, on notice to 
all parties, modified its former order, so as 
to direct the deposit by the Sternbergers of 
$4,785.08 without interest, less $10 costs, and 
ordered that a deposit of said amount in ac- 
cordance with the terms of the original or- 
der, by the Sternbergers, should be a full 
compliance therewith, and gave to the plain- 
tiff time, after service of the new order and 
deposit of the money, to serve an amended 
complaint The Sternbergers made the de- 
posit on the 22d of March, 1879. 

In April, 1879, the plaintiff put in an 
amended complaint. It sets forth the fact 
of the assignment to the plaintiff, the pay- 
ment of the §4,785.08, gold, to the Sternber- 
gers for the use of the plaintiff, as such as- 
signee, the bringing of the suit in the state 
court, the two orders of that court, the fact 
that the Sternbergers had, on the 22d of 
March, 1879, deposited with the United 
States Trust Company said sum of $4,785.08, 
less $10 costs, and then demands Judgment 
against Gustavus H. Wald, as assignee in 
bankruptcy of Gabriel Netter and Albert 
Netter and Netter & Co., that he is entitled 
to said sum of $4,775.08 and interest thereon 
from March 22d, 1879. The defendant in 
May, 1879, put In an answer, in the state 
court, to said amended complaint 

Thereafter, the defendant presented a peti- 
tion to the state court for the removal of the 
suit into this court The petition sets forth, 
that the controversy In the suit Vis between 
citizens of different states, that is to say, 
between the above-named plaintiff, Julius 
"Wehl, as assignee of the estate of Gabriel 
Netter and Albert Netter, who was at the 
commencement of this action, and How is, 
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a citizen of tlie state of Ne-vy Yorls:, and the 
aboTe-named defendant, Gustavus H. Wald, 
as assignee in bankruptcy of Gabriel Netter, 
Albert Netter and Netter & Co., wbo is, 
and was at tlie eommeneement of this ac- 
tion, a citizen of tlie state of Ohio." The 
defendant gave the proper bond, and, on the 
14th of June, 1879, the state court, without 
notice to the plaintifE, made an order de- 
claring that *'it is made to appear to the 
satisfaction of this court, that the above- 
entitled action is a suit of a civil nature, at 
law, now pending in this court, and that the 
controversy therein is between citizens of 
different states, that is to say, between the 
above-named plaintiff, who is a citizen of the 
state of New York, and the above-named 
defendant, who is a citizen of the state of 
Ohio, and that the matter in dispute exceeds 
the sum or value of five hundred dollars, ex- 
clusive of costs, and that this court doth 
accept said petition and bond," 

The ground upon which the state court 
proceeded, in making the order for a change 
of the party defendant, was, that the pres- 
ent defendant had made a demand upon 
the Sternbergers for the same indebtedness 
claimed by the plaintiff; and that the Stern- 
bergers were not in collusion with the pres- 
ent defendant, and were indifferent to the 
claims of either party, and had no interest 
in the subject-matter of the controversy, but 
held the money for the use of the Netters, 
or their proper legal representatives, and 
were ready and willing to deposit it in court 
to abide the event of the action. 

The plaintiff now moves that this cause be 
remanded to the state court. At the time 
of the commencement of the suit, and at the 
time the petition for removal was presented, 
the plaintiff and the Sternbergers were citi- 
zens of the state of New York. 

The plaintiff contends, that the petition 
for removal is defective, in that it does not 
allege the citizenship of the plaintiff and de- 
fendant, but only alleges that the plaintiff, 
as assignee, was and is a citizen of New 
York, and that the defendant, as assignee, 
was and is a citizen of Ohio. The ease of 
Amory v. Amory, 95 TJ. S. 186, is cited. 
There, the averment in the petition was, 
"that said plaintiffs, as such executors, are 
citizens of the state of New Yorlc." The 
court held that the petition was defective, 
in not stating the personal citizenship of the 
plaintiffs. It is contended that, in the pres- 
ent ease the personal citizenship of the par- 
ties is not stated. I think this is not so. 
The allegation is not that the plaintiff, "as 
assignee," was and is a citizen, and that 
the defendant, "as assignee," was and is a 
citizen, but is, that the controversy is be-' 
tween "the above-named plaintiff, Julius 
Wehl, as assignee of the estate of Gabriel 
Netter and Albert Netter, who was at the 
commencement of this action, and now is, a 
citizen of the state of New York, and the 
above-named defendant, Gustavus H. Wald, 



as assignee in bankruptcy of Gabriel Netter, 
Albert Netter and Netter & Co., who is, and 
was at the commencement of this action, a 
citizen of the state of Ohio." This is an 
allegation of the personal citizenship of the 
parties. 

It is contended, for the plaintiff, that the 
removal proceedings were invalid because 
no notice of the application for removal was 
given to the plaintiff. The act of congress 
does not require notice. If, as matter of 
discretion, a state court can or does require 
notice in any ease of removal, such notice 
was dispensed with in this case by the state 
court; and, the matter being one of prac- 
tice, it is for the state court to regulate 
its own practice, and this conrt will not re- 
view such a question. 

It is also urged, f pr the plaintiff, that the 
cause is not removable, under the act of 
March 3d, 1875 (18 Stat. 4T0), because the 
present defendant was not a party to the 
suit when it was commenced, and because 
the original defendants, the Sternbergers, 
were, when the suit was commenced and 
when the removal proceedings were institut- 
ed, citizens of the same state with the 
plaintiff. I had occasion to consider sec- 
tions 2 and 3 of that act, in deciding a 
motion to remand in the case of McLean v. 
St Paul & 0. Ry. Co. [Case No. 8,892], in 
this court, and held, that, under those sec- 
tions, it was not necessary, in order to a 
removal, that it should appear that the par- 
ties were citizens of different states when 
the suit was commenced. In that case the 
petition for removal set forth that the plain- 
tiff "is a citizen of the state of New York" 
and that "the defendant is a citizen of the 
state of Minnesota." In accordance with 
that decision, this case was removable al- 
though the original parties to the suit were 
not citizens of different states. 

But there is a further ground on which 
the case was removable. The plaintiff put 
in, in the state court, an amended complaint, 
treating the present defendant as the sole 
defendant in the cause, and as having been 
substituted as defendant, by the order of 
the state court, in the place of the Stern- 
bergers. In such amended complaint the 
plaintiff demands judgment against the pres- 
ent defendant. The suit must be considered 
as having been commenced against the pres- 
ent defendant when he was brought in as a 
defendant. For the purposes of a removal 
by the present defendant, the suit did not 
exist so long as the Sternbergers were de- 
fendants. The petition for removal shows 
that the present defendant and the plain- 
tiff were citizens of different states when 
the present defendant became a defendant. 
The petition being entitled in a suit between 
the plaintiff and the present defendant, the 
■ expression, twice, in the petition, "the com- 
mencement of this action," must be held to 
mean the time when the action first became 
an action between the plaintiff^ and the 
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present defendant. In this view, even if 
the right of removal in this case depends 
upon the facts existing as to diversity of 
citizenship at the commencement of the ac- 
tion sought to he removed, the case Tvas re- 
movable. See Healy v. Prevost [Case No. 
6,297]. 
The motion to remand the cause is denied. 

[For subsequent proceedings, see 6 Fed. 163.] 
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WEIBERG et al. v. The ST. OLOFF. 

[2 Pet Adm. 428.] i 

District Court, D. Pennsylvania. Nov. 30, 
1790. 

Treaty Stipolations— Jukisdiction of Foreign 

Consols— Disputes between Master akd 

Crew — Contejipt op Court. 

[1, The stipulation in the treaty with Sweden 

that its subjects shall enjoy the same privileges 

in the ports of the United States as are granted 

to the most favored nation does not give Swedish 

consuls the same exclusive jurisdiction to adjust 

disputes between the masters and sailors on 

Swedish vessels as is granted the French cons\ils, 

by special convention, as to French vessels.] 

[2. The master of a foreign vessel absolutely 
refused to answer a citation issued in a suit by 
a mariner for wages, and confined the suitor 
in irons on his return from court, subsequently 
excusing himself by an allegation that the Unit- 
ed States courts had no jurisdiction over dis- 
putes between the master and seamen of a 
Swedish vessel. Held, that the master was in 
contempt.] 

[3. Seamen were engaged in the port of Cadiz, 
a statement being then made to them that they 
were going to Philadelphia and back to Cadiz, 
where they would be paid off and discharged. 
Hdd, that the action of the master, upon their 
arrival at Philadelphia, in undertaking, without 
any new agreement, a voyage to St Andero, in 
Spain, and back to Philadelphia, justified the 
sailors in demanding their wages.] 

[4. The seamen were treated by the master 
with uncommon cruelty, and one of them was 
confined in jail on land six days, and, when tak- 
en on board again, was so abused that he was 
disabled for three days from doing duty. They 
then made application in court for relief, and 
were detained in doing so three hours away 
from the vessel, and on their return they were 
pinioned and confined, and threatened with a 
drawn cutlass; and later, while the suit was 
pending in courts the master had one of libel- 
ants loaded with irons and confined. Held, that 
the conduct of the master was so cruel and un- 
warrantable as to dissolve the contract of em- 
ployment.] 
[Cited in The Jerusalem, Case No. 7,293; 
Davis V. Leslie, Id. 3,639; Bucker v. EUork- 
geter. Id. 2,0S3; The El win Kreper, Id. 1,- 
203; The Belgenland, 114 U. S. 364, 5 Sup. 
Ct 864; The Salomoni, 29 Fed. 537.] 

On the nineteenth of November, 1790, a libel 
was filed In this court by Mr. Bankson, one 
of the proctors of the court, in behalf of Er- 
rick Weiberg and Nicholas Casterius, two mar- 
iners belonghig to the brig St. Oloff, a Swed- 
ish vessel imder the command of Jonas Holm- 
Btedt The complaint states, that the libd- 
lants had entered on board this vessel about 
the twenty-seventh day of December In the 

1 [Reported by Richard Peters, Jr., Es.q.] 



year 1789, at Cadiz, hi the kingdom of Spain, 
on a voyage from thence to Philadelphia and 
back agaha to Cadiz; for the wages of five 
Spanish milled dollars per month. That the 
captain had, during the voyage, and since her 
arrival in this port, treated the libdlants with 
uncommon cruelty, insomuch that it was dan- 
gerous for them to remain any longer in his 
employ: that application had been made in 
their behalf to Mr. Hellsteadt, the Swedish 
consul, resident in Philadelphia, who refused 
to grant them any redress. Whereupon, they 
pray that their wages may be paid, and them- 
selves be discharged from any further con- 
tinuance on board the said brig. In conse- 
quence of this libel, a citation was issued 
callmg upon Jonas Holmstedt and all persons 
concerned, to appear and make their objec- 
tions, if any they have, why a decree should 
not pass according to the prayer of the Ubel- 
lants. On the morning of the twentieth, the 
court met according to adjournment, when the 
marshal made return of the citation, certlfy- 
hig that the same had been duly served. The 
marshal's deputy at the same time informed 
the court, that he had first waited on Mr. Hell- 
steadt, the Swedish consul resident here, and 
informed him that he was going to serve the 
citation upon Captain Holmstedt, and shewed 
the copy of the writ; after which he went on 
board and presented it to the captain, who 
absolutely refused to receive it, saying, in an 
angry manner, that he was on Swedish 
ground: that he then left the citation on the 
binnacle, and came away. 

Soon after this Mr. Hellsteadt the consul 
came into coiu;t, and after making some apol- 
ogy for -the captain's behaviour, on account 
of his not imderstanding the English lan- 
guage, said, that by the laws of Sweden, the 
captain is vested with supreme command over 
his crew, who has a right to punish them ac- 
cording to his own discretion, to any extent, 
short of murder, or breaking of limbs; and 
that he neither is, nor can be, answerable to 
any foreign jurisdiction whatever for the ex- 
ercise of this power; being accoimtable to the 
Swedish courts of judicature alone, on the 
retium of the ship; that it was the captain's 
duty to refuse obedience to the citation is- 
sued from this court, or to do any thing that 
should seem to acknowledge its jurisdiction 
In a question between him and any of his 
crew; and that by the treaty between the 
United States and the court of Sweden, it is 
stipulated that the subjects of Sweden shall 
enjoy the same privileges in the ports of the 
United States that have been or may be 
granted to the most favomred nation in amity 
'with them. Inferring, that as by the conven- 
tion with France, the French consuls in the 
ports of the United States have an exclusive 
jurisdiction in the adjustment of disputes be- 
tween the .captains and their mariners, so 
ought the regulations and discipline on board 
of Swedish vessels, to be governed by the 
Swedish laws and' customs, without the inter- 
ference of the courts of the United States. 
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The judge said, that he thought that the ci- 
tation shoidd have been attended to with more 
respect However, he would talse the objec- 
tion to the jurisdiction of the court under ad- 
visement, and examine the treaties referred to. 

Erriek Weiberg one ot the libellants, then 
applied to the judge, suggesting that he was 
apprehensive of ill-usage if he should remain 
in the power of the captain. But the judge 
directed him to continue Ms duty on board; 
telling him, that he was under the protection 
of the court, and believed there was no danger 
of the captain's using him ill. 

As yet no process had issued, except the 
citation; but as the jurisdiction of the court 
liad been thus expressly denied, the proctor for 
the libellants moved on the twenty-second to 
amend his libel, and prayed that process 
might be awarded and issued against the brig 
St Oloff, her tackle, &c. to abide the decree 
of this court in the cause aforesaid, which 
was ordered; an amended hbel brought for- 
ward, and filed, and a writ of attachment is- 
sued accordingly. 

On the twenty-third, the court being met, 
the proctor for the libellants complained that, 
notwithstanding what had been said on Sat- 
urday, the captain had seized upon Erriek 
Weiberg, as soon as he came on board from 
attending on the court, had him put in heavy 
irons and confined him ia the hold of the ves- 
sel. Weiberg was then examined, and testi- 
fied to the cruel treatment he had received, 
and the irons and chains were brought in and 
laid before the judge. 

On the twenty-fourth the Eev. Mr. Gollin, 
the Swedish missionary resident in Philadel- 
phia, appeared in court, and presented a letter 
signed by Jonas Holmstedt, in which he says, 
that "although he could not acknowledge the 
jurisdiction of the court in the cause brought 
before it by his seamen, as this would be re- 
pugnant to the allegiance he owed to the king 
of Sweden, yet no afiEront was intended to the 
court" At the same time another letter was 
handed to the judge, signed "Charles HeU- 
steadt, Swedish Consul," in which he says, 
that he is responsible in a public line to the 
king of Sweden; that he had already remon- 
strated before the court for interfering in the 
dispute between Captain Holmstedt and two 
of his seamen. And that he by this letter, 
protested against any decision that should be 
made for or against the parties, as the com- 
plaint ought to have been made to him, as 
consul, agreeably to the treaty now in force, 
between Sweden and North America. 

The judge considered the cruel imprison- 
ment of the libellant, whilst suing for justice, 
and under the protection of the law, as a 
manifest contempt of the court. He ordered 
all proceedings respecting the libel to be laid 
aside, until this contempt should be examined 
into, and the rights of humanity vindicated, 
which he said were paramount to all treaties. 

The court was thereupon adjoutned for an 
liour to meet at the state house, the court hav- 
ing hitherto sat at the admiralty office. The 



attorney of the United States for the district 
of Pennsylvania, was called upon for his opin- 
ion, who attended, together with several gen- 
tlemen of the'bar, and also some Swedish gen- 
tlemen, and others who had heard of the mat- 
ter. After examining the testimony with re- 
spect to Captain Holmstedt's conduct, Mr. 
Lewis, Mr. Bankson, and Mr. Sergeant, unit- 
ed in opinion, that the treaty with Sweden, as 
to the point in question, could not be so ex- 
plained as to give the captain the exclusive 
jurisdiction he daims. That the words "the 
most favoured nation," used in the treaty with 
Sweden, are the words used in all the treaties 
between the United States and foreign na- 
tions in amity with them, and were never in- 
terpreted to found a jurisdiction exclusive of, 
or inconsistent with, the laws of the United 
States in our own ports. That such a right 
was never pretended in constructions of the 
general treaty with France; but that for vest- 
ing such a jurisdiction, a special convention 
was thought necessary, the terms of which 
have been specifically designated, and not left 
to inferences, or general construction. That 
as the captain's conduct, in the instance be- 
fore the court, could not be supported by his 
exposition of the treaty, neither could he be 
justified in refusing obedience to the process 
of the court. And that this, together with the 
cruel treatment of the libellant, whilst under 
the protection of the court, was, and ought to 
be, deemed a contempt. Adding, however, 
that . some allowance might reasonably be 
made, in alleviation, for the captain's being 
unacquainted with the language, and ignorant 
of the laws and customs of our country. 

The judge having attended to these argu- 
ments, observed, that the admitting a juris- 
diction exclusive of the laws of the United 
States, was a matter of too serious import 
to be rested on implication alone. That the 
words referred to in the treaty with Sweden 
could not by any construction be supposed 
to embrace all the objects comprehended in 
the special convention made with France. 
1'hat let the question of jurisdiction" be what 
it may, there could be no necessity for the 
contempt, which Captain Holmstedt had 
thrown upon the court, or of the violence 
with which the mariner had been treated. 
That a citation was the most moderate and 
unexceptionable process known, for bringing 
a matter before the court; after which, any 
plea to the jurisdiction might have been dis- 
cussed, and would have been considered; 
but that his unprecedented conduct violated 
not only the rules of law, but even of com- 
mon decorum. That he could not consist- 
ently with his duty, but consider the abso- 
lute refusal of answering to the citation, 
and the subsequent treatment of the libel- 
lant, whilst under the protection of the 
court, as a contempt, which ought not to 
pass unnotice<J. That as to the amount of 
any fine that might be laid on this occasion, 
he was willing to give the apology that had 
been made its full weight, but that he was 
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firm ia asserting the rights and authority of 
this court in the matter now before it. 

Judgment. "That Jonas Hohnstedt has heen 
• guilty of a contempt, in refusing to obey the 
process of the court, and in confining in 
irons a suitor whilst under the protection 
of the laws, and applying for the justice of 
the country. For which offence I award 
that he pay a fine of twenty dollars, with 
the costs of prosecution, and stand commit- 
ted until this sentence is complied with." 

On the twenty-fifth, the court met on the 
business of the libel. Mr. Collin, the Swed- 
ish minister, presented a letter to the judge, 
signed "Jonas Holmstedt," in which he says, 
that he Is willing to answer any questions 
respecting the prosecution of this libel that 
may be asked, but cannot enter into any 
defence of his cause, as this would be a 
violation of the laws of Sweden, which he 
is, on his allegiance bound to obey. And 
tlien quotes a passage from the Swedish 
maritime law, directing that "if any dis- 
putes on the sea or on shore should arise 
between the captain and his crew, the par- 
ties are not permitted to sue for redress in 
a place subject to a foreign government," 
&e. &c. But these letters were not noticed, 
inasmuch as they uniformly expressed a 
denial of the jurisdiction of the court. 

Mr. Soderstrom, the Swedish consul, resi- 
dent in Boston, being here, addressed the court 
and said:— That he was very sorry he had 
not sooner heard of this ^disagreeable busi- 
ness, which he would have endeavoured to 
prevent by all the means in his power. That 
he could not justify the conduct of Captain 
Holmstedt with respect to contempt, but as 
judgment had already past, the error was ir- 
retrievable: as to the libel now depending, he 
prayed the judge to indulge him with a little 
time whilst he endeavoured to accommodate 
matters between tlae parties, by proposing that 
the libellants should be discharged from the 
brig St. Oloff, and put on board some other 
vessel bound for Sweden, and that the wages 
due to them should be paid over to him (Mr. 
Soderstrom), in trust for the mariners, until, 
the dispute might be determmed in Sweden by 
a court of that coimtry. The judge approving 
of this proposal, the court adjourned till fur- 
ther notice. 

On the twenty-seventh, Mr. Banlison receiv- 
ed a letter from the Rev. Mr. Collin, inform- 
ing that the proposed accommodation had 
proved unsuccessful, as consul Hellsteadt, "aft- 
er the unlimited protest he had before made, 
could not permit the seamen to be received on 
board of any other vessel." 

The cause then proceeded in course; the 
witnesses were examined, and the testimony 
reduced to writing. 

On the twenty-ninth, a further progress was 
made in the cause, and some points of form 
adjusted. 

BY THE COURT. I have duly considered ' 
the libel filed in this cause, and have heard 
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and carefully attended to the testimony of 
the witnesses produced respecting tlie same; 
and I find, that the libellants entered on board 
the brig St, Oloff, Jonas Hohnsfedt, master, 
in December, 1789, In the port of Cadiz, in 
the kingdom of Spain; that no articles or 
written contract whatever were presented to 
the libellants by the captain, or any other per- 
son, to engage them in th6 service of this 
vessel, or for any designated voyage, except 
that they were told by the captain that they 
were going to Philadelphia and bade again to 
Cadiz, where they should be paid off, at the 
rate of five dollars per month, and there dis- 
charged. That after their arrival at Phila- 
delphia, the captain, without any new agree- 
ment whatever, undertook another voyage to 
St. Anderoin Spain and back again to the port 
of Philadelphia, with the libellants on board, 
where the vessel now is. It also appears that 
Captahi Holmstedt had treated the libellants 
with uncommon severity and cruelty, especial- 
ly "Weiberg, whom he had confined in jail six 
days in Philadelphia, before their sailing for 
St. Andero, and as soon as he was taken on 
board again, beat him and otherwise abused 
him, so that he lay three days disabled from 
doing any duty. That after their return to this 
port the last time, the hbellants made appli- 
cation to a proctor of this court, to sue for the 
justice of the country in their behalf. That 
In prosecuting this business, they had been 
absent from the brig about three hours, and on 
their return to the vessel, the captain caused 
them both to be pinioned and confined; threat- 
ening them with a di'awn cutlass and de- 
nouncing vengeance against them. And that 
afterwards, whilst this cause was before the 
court and during an adjournment thereof, the 
captain caused Weiberg, one of the libellants, 
to be laden with irons and chains, and con- 
fined on board the brig. 

Under these circumstances, I am of opinion, 
first, that the deviation to the port of St. 
Andero in Spain, was such an alteration of 
the voyage, as might justify the marhier in 
demanding his wages. And secondly, that 
Captain Holmstedfs conduct with regard to 
the libellants, hath been so cruel and unwar- 
rantable by the maritime 'law, as would of 
itself have dissolved the contract— the rights 
of humanity being superior to the specific laws 
and customs of any nation: 

Whereupon, I adjudge and decree, that Er- 
riek Weiberg and Nicholas Casterius be dis- 
charged from any further services on board 
the brig St. Oloff; and that they have and re- 
ceive the sum of eighty-six dollars and twenty 
cents, in full of the wages respectively due to 
them. That is to say, to Erridc Welbei'g the 
Slim of fifty-three dollars and eighty-six and . 
two-thirds cents, and to Nicholas Casterius 
the sum of thirtj^-two dollars and thirty-three 
and a third cents. And I do further decree, 
that the brig St. Oloff, with her tackle, ap- 
parel and furniture, or such parts thereof as 
may be necessary to satisfy this judgment, to- 
gether with the charges and costs of suit, be 
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sold by the marslial of this district, accord- 
ing to law and custom, for the purposes afore- 
said. 

In the case of Willendson v. The Forsoket 
[Case No, 17,682], the practice of the court as 
to foreign seamen, is fully explained. 



Case -No. 17,358. 

WEIDB T. GERMANIA INS. CO. 

[1 Dill. 441.3 1 

Circuit Court, D. Minnesota. 1870. 

Fire Ixsdrasce— Rbfu.sal to Answer— Fraud. 

1. Under certain provisions of a fire insurance 
policy, the refusal of the assured to submit to 
an examination on oath, or to answer material 
questions respecting the loss, was considered not 
to work a forfeiture of the policy, but only not 
to cause the loss not to he payable until this 
was done; and such refusal should be pleaded 
in abatement, and separately from defences in 
bar. 

2. False statements on oath by the assured, 
with intent to deceive the company, relative to 
the terms of settlement with other companies 
having risks on the same property, are material, 
and will defeat any right on the part of the 
assiured to recover. 

,3. If the assured, after the loss, with intent to 
deceive the company, exhibits to it books of ac- 
counts containing false entries of a material 
nature, this is a fraud, and will defeat all right 
to recover upon the policy. 

Action on fire insurance policy. The policy 
contained the usual condition as to the duty 
of the assured to give notice of the fire, and 
to render a particular account of the loss, 
signed and sworn to by the assured, and to 
produce a certificate of a magistrate as to the 
loss, and his opinion as to its bona fides. It 
was also provided therein that "the assured 
shall, if required, submit to an examination, 
under oath, by the company, and produce Ms 
books of accounts, vouchers, copies of bills 
and invoices, and exhibit the same for exam- 
ination." The policy also provided for an ap- 
praisement of the property insured in ease of 
loss by fire. Then followed clauses in the 
policy in the following words, viz: "And until 
such proofs, declarations, and certificates are 
produced, and examination and appraisal per- 
mitted, the loss shall not be payable." "All 
fraud or attempted fraud, or false swearing 
on the part of the assured, shall cause a for- 
feiture of all claim under the policy." 

Allis, Gilfillan & Williams, for plaintiff. 
Storrs, Lamprey, Paul & Brisbin, for de- 
fendant. 

PER CURIAM (MILLER, Circuit Justice, 
and DILLON, Chrcuit Judge, coneurrkig). It 
was held: 

1. Under the above provisions of the policy, 
that a refusal on the part of the assured, to 
submit to an examination on oath, or his re- 
fusal, on such an examination, to answer ma- 
terial questions respecting the loss, would not 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



have the effect to cause a "forfeiture," by the 
assured, of all claim rmder the policy, but sim- 
ply to cause the "loss not to be payable," un- 
til such examination is submitted to, or such" 
answer given. 

2. That a defence under the clause that the 
assured had thus refused to be examined, or 
thus to answer questions, is in the nature of 
a plea in abatement, showing no present cause 
of action, and should be pleaded separately 
from the defence of "fraud" or "false swear- 
ing" which, if established, is a complete bar 
to a recovery, at any time, on the policy. 

3. Under a plea setting up the defence of 
"false swearing:" held by the court that false 
swearing by the assured, either in the prelim- 
inai7 proofs of loss, or in the examination on 
oath as required by the policy, in a matter 
material to the rights of the company, with 
intent to mislead the company, would work a 
forfeiture of the policy; and false statements 
by the assured, on such examination, with in- 
tent to deceive and mislead the company, rela- 
tive to the terms of settiement by the assured 
with other companies which had insured the 
same property, are material, and will defeat 
any right to recover under the policy. 

4. Under the defence of "fraud," properly 
pleaded: held that' if the assured, after the 
fire, with intent to deceive the company, ex- 
hibited to it books of accounts, in which there 
were false entries as to the value and amount 
of the goods insured and claimed to have been 
burned, this would be a fraud, or an attempt 
at fraud withhi the meaning of the policy, and 
would forfeit aU rights thereunder. 

NOTE. So in Missouri and Pennsylvania, 
it is held that the false statement, to work a 
forfeitiure of all claim under the policy, must 
be willfully made with respect to a material 
matter, and with intent to deceive the insurer. 
Marion v. Great Republic Ins. Co., 35 Mo. 148; 
Franklin Fhre Ins. Co. v. Updegraflf. 43 Pa. St. 
350. Questions of evidence ruled by the su- 
preme court in cases connected with this loss. 
Insiu-ance Co. v. Weide. 9 Wall. [76 U. S.] 677, 
11 Wail. [78 U. S.] 438 [and 14 Wall. (81 U. 
S.) 375]. 
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Case ITo. 17,359. 

WEIGHTMAN v. QUEEN. 

[2 Cranch, O. C. 172.] i 

Circuit Court, District of Columbia. June 
Term, 1819. 

Set-Off— Assignment of Open Accoust. 

After the assignment of a claim upon an open 
account, the debtor cannot, in an action brought 
for the use of the assignee, set of£ a claim 
against the assignor, arising after notice of the 

assignment. 

This suit was brought in the name of John 
Weightman, for the use of Henry Weightman, 
upon an open account assigned to the latter. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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The defendant offered to set off a claim against 
John Weightman, arising since tlie defendant 
had notice of the assignment. 

Mr. Lear, for plaintiff. 
Mr. Jones, for defendant 

THE COURT decided -that the defendant 
could not set off claims accruing after the 
notice. 



WEIGHTMAN (ZAJNTZINGBR v.). See Case 
No. 18,202. 



Case i;ro. 17,360. 

WEIHENMYER et al. v. AETHXTR. 

[22 Int Rev. Rec. 368.] 

Circuit Court, S. D. New Torli. Not. 3, 1876. 

Customs Duties— Slipper Patents— Bmbroidert 

— Bead Ok^iaments- Masufactoues op 

Paper — Printed Matter. 

[1. Slipper patterns made of cotton canvas 
embroidered with worsted, and designed to be 
filled with more embroideries, are dutiable as 
embroidered manufactures of cotton, and not as 
manufactures of worsted.] 

[2, Slipper cases consisting of cotton canvas 
embroidered with beads are dutiable as em- 
broidered manufactures of cotton, and not as 
bend ornaments.] 

[3. Perforated cardboard, on which are print- 
ed sentences or mottoes to be filled in with em- 
broidery, are manufactures of paper, and not 
printed matter.] 

[4. Cardboard, on which is imprinted in col- 
ors an ornamental design or patent for the pur- 
pose of showing the method of embroidering the 
patent upon canvas, is a manufacture of paper.] 

[5. Pattern books consisting of sheets of pa- 
per stitched or folded together, upon which de- 
signs or patterns are printed in colors, are dutia- 
ble as printed matter.] 

[This was an action by A. Weihenmyer and 
others against Chester A. Arthur, collector of 
the port of New York, to recover excessive 
duties,] 

Hartley & Coleman, for plaintiffs. 
H. E. Tremain, Asst. U. S. Dist. Atty., for' 
defendant. 

SHIPMAN, District Judge. The court char- 
ges the jury as follows: The plaintiffs im- 
ported into the port of New York in the year 
1874 three distinct classes of goods, which are 
mentioned in this bill of particulars, and upon 
each of which they seek to recover an alleged 
excess of duties which were paid to the col- 
lector under protest The prerequisites which 
are required by the statute as necessary to 
sustain a suit against the collector have been 
duly complied with by the plaintiffs. The first 
class of goods is that commonly known as 
slipper patterns. They are made of cotton 
canvas, embroidered with the needle -with 
worsted, or with worsted and sUk, and are de- 
signed to be filled with more or less addi- 
tional embroidery, and to be worked or manu- 
factured into gentlemen's slippers. The only 
witness who testifies on the subject says that 



the articles come under the general commer- 
cial term of embroideries, and that the terra 
also includes articles of. cotton, linen, or silk 
for ladies' and children's wear. The specific 
name of this article is shpper pattern. The 
plaintiffs contend that they are properly du- 
tiable imder 13ie following clause of the Revis- 
ed Statutes, approved June 22, 1874: "Embroi- 
dery—manufactures of cotton, linen, or silk, if 
embroidered or tamboured in the loom, or 
otherwise by machinery, or with the needle, or 
other process, not otherwise provided for, 35 
per cent ad valorem." The collector daims 
that the goods have been properly assessed un- 
der the clause of the same statute which 
provides a duty upon "flannels, blankets, hats 
of wool, knit goods, balmorals, woollen and 
worsted yams, and all manufactures of every 
description, composed wholly or in part of 
worsted, the hair of the alpaca goat, or other 
like animals, except such as are composed in 
part of wool, not otherwise provided for." 
It is not necessary to consider whether the 
embroidery clause, which was originally en- 
acted March 2, 1861, was or was not in 
force at the time of the revision, because sec- 
tion 5595 of the Revised Statutes provides as 
foUows: "The foregoing seventy-nine titles 
embrace the statutes of the United States, gen- 
eral and permanent in their nature, in force 
on the fibcst day of December, 1873, as re- 
vised and consolidated by commissioners ap- 
pointed under an act of congress, and the 
same shall be designated and cited as the Re- 
vised Statutes of the United States." It is 
manffest that the embroidery clause was, at 
the time of the importation, a part of the tariff 
laws of the country. Neither is it necessary 
for me to determine whether the term "man- 
ufactures of every description, composed whol- 
ly or in part of worsted," is confined to a tex- 
tile fabric of which worsted is a portion, and 
of the same -class as the articles specifically 
mentioned in the worsted section, because I 
assume that, in the absence of a clause of the 
statute more specifically providing for articles 
of cotton, embroidered with worsted by the 
needle, such articles would be embraced in 
the worsted sections. Assuming therefore that, 
unless otherwise provided for, these articles 
should be properly classified as worsted goods, 
it seems to me ttiat a more specific and defi- 
nite classification has ' been made of these 
goods, in the embroidery clause, than in the 
worsted section. They are manufactures 'of 
cotton, and are embroidered with the needle, 
and do come within the general commercial 
term of embroidery, and are in ordinary lan- 
guage embroidered goods. The embroidery is 
their distinctive peculiarity. I am therefore of 
opinion that congress, after providing generally 
for worsted' articles, intended to embrace man- 
ufactures of cotton, linen, or silii, if embroider- 
ed with any material save metal, in another 
dass, and provides still another classification 
for articles embroidered with metal. 

The second class of goods which was tm* 
ported, consisted of slipper cases, which are 
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cotton canvas embroiderecl with beads, and 
intended to tie attached to a back of omamen- 
fcil wood, and then to be used as an omaiBental 
piece of furniture and to hold slippers. The 
plaintiffs claim that this article comes within 
the embroidery clause, which has already been 
referred to. The collector insists that it is 
properly classified under the clause "all beads 
and bead ornaments except amber." The ar- 
ticle is not, properly speaking, a bead orna- 
ment. It is to be made into an ornamental 
article for the dressing room or chamber, but 
in the condition in which it is imported, it 
cannot, with much precision in the use of lan- 
guage, be styled beads, or a bead ornament. 

The third class is divisible into at least two 
subdivisions. The first class is perforated card 
board upon which are printed sentences, or mot- 
toes, the letters of the senteiites to be filled in 
with embroidery, and then to be used as or- 
naments for a room. The plaintiffs claim that 
these articles are "printed matter;'* the defend- 
ant contends that they are "manufaetm'es of 
paper." In my opinion it cannot be called 
"printed matter." It is manufactured for fur- 
ther ornamentation and use. The printed por- 
tion is designed merely to assist the pur- 
chaser in the subsequent ornamentation of the 
article, and the article was properly assessed 
by the collector. 

One of the other two articles which remain 
for consideration was cardboard, upon which 
was imprinted in colors some ornamental de- 
sign or pattern. The object was to show the 
purchaser how the pattern was to be em- 
broidered upon canvas, and the various hues 
of worsted which were to be used in the em- 
broidery. The other subdivision is what are 
called "jiattern books," which are smaU sheets 
of paper stitched or folded together, upon 
which sheets are printed designs or patterns, 
to be used for the same purpose as the card- 
board designs. In regard to these two sub- 
divisions which I have last mentioned, the de- 
cision of the secretary of the treasury of Sep- 
tember 17th, 1S74, seems to me just and rea- 
sonable, from which I quote as follows: . . . 
"The distinction between 'manufactures of 
paper' and engravings or articles assimilated 
to engi-avings, prints, or articles assimilated 
to prints, printed matter or articles assimi- 
lated to printed matter, is somewhat difiicult, 
but it is the intention of the department to con- 
strue such classification liberally, and not to 
impose the duty prescribed for manufactures 
of paper on articles other than those which 
constitute a change in the form of the paper. 
Printing on it with type, or by impression, or 
design, through the use of plates, does not 
effect such change. Where several sheets of 
paper are pressed together for embossing, such 
as heavy cards or other like articles, the rate 
applied to manufactures of paper should be 
imposed. Labels, ordinarily known and desig- 
nated as printed labels, although prepared for 
aflaxing to any sm-face by some adhesive sub- 
stance, are properly to be classed as printed 
matter." Adopting this distinction, which is as 



good as any which can be made in my opinion, 
the duty upon the cardboard was properly as- 
sessed. The pattern books being simply paper, 
printed upon, from colored designs or plates, 
are printed matter. Let there be a verdict for 
plaintiffs upon these classes of articles, viz.: 
the slipper patterns, the bead sUpper cases, 
and the patterns and books. 
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In re WEIKERT et al. 

[3 N. B. R. 27 (Quarto, 5).] i 

District Court, N. D. New York. 1869. 

Acts of Baxkkuptcy — Sdspbnding Patmest of 

COMMEKCIAIi PAPElt — PARTNERSHIP. 

Firm dissolved, with written agreement, that 
one member should -assume and pay its obliga- 
tions, including outstanding commercial paper. 
Payment thereof was suspended, and was not 
resumed in fourteen days. Hdd, that such sus- 
pension was an act of bankruptcy, and the firm 
must be adjudicated bankrupts. It is unneces- 
saiy to allege or prove fraud in such suspension, 
where payment is not resumed within a period 
of fourteen days. In re Wells [Case No. 17,- 
387]. 

. [Cited in Baldwin v. Wilder, Case No. 806; 
Ke Hercules Mut. Life Assur. Co., Id. 6,- 
402.] 

[See Re Ballard, Case No. 816.] 
[Cited in Marble v. Janesville Manuf'g Co., 
163 Mass. 180, 39 N. B. 1002.] 

This was an involuntary proceeding— the pe- 
tition alleging various acts of bankruptcy, and 
among others, that on the 17th of May, 1869,. 
the respondents, being merchants, had fraudu- 
lently suspended payment of their commer- 
cial paper, and had not resumed payment with- 
in a period of fourteen daj^s. On the return 
day, the respondent John Weikert did not file 
any answer. The respondent Frank M. Par- 
ker appeared and filed an answer, alleging 
that in Apill, 1869, the partnership existing 
between him and Weikert had been dissolved 
by an agi'eement in writing, whereby Weikert 
had assumed aU the liabilities of the firm; also- 
denying certain other allegations of the peti- 
tion, but not denying that the commercial 
paper of the firm had been due and unpaid for 
more than fourteen days. 

Counsel for the creditors moved for an ad- 
judication upon the petition and answer as 
filed, basing his application upon the undenied 
allegation of the suspension of commercial 
paper; and cited, in support of his motion, In 
re Wells [Case No. 17,387]; In re Cowles [Id. 
3,297]. 

Counsel for the debtors contended that the 
partnership having been dissolved before the 
suspension took place, that it could not be al- 
leged and proven as an act of banki-uptcy 
against the retiring partner, and that though 
it was admitted that commercial paper of the 
late- firm was' past due, yet the present man- 
ager of the business of flie late firm was sol- 
vent, as he claimed, and could and ought to 
pay; that the fraud in the suspension was de- 

1 [Reprinted by permission.] 
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nied, and that the suspension was only prima 
facie evidence of fraud, -which ought to be in- 
quired into. 

Counsel for creditors replied that any disso- 
lution of the partnership could not affect cred- 
itors except by their consent, and that it was 
proper to commence this proceeding against 
both parties, to reach that which was partner- 
ship property at least, when the debt was 
contracted; that in the argument of counsel 
a fraud was proven in the suspension, if it 
were necessary to prove any fraud, for if the 
debtors were solvent, and did not pay their 
commercial paper when due, that was fraud 
in itself; and if they were imable to pay, then 
it was their duty to go into voluntary bank- 
ruptcy; and cited Judge Blatchford's opinion 
in the case of In re Lowenstein [Case No. 8,- 
574]. 

Geo. Gorham, for creditors. 
F. E. Cornwell, for debtors. 

HALL, District Judge, said that he should 
adhere to his decision, made early in the ad- 
ministration of the bankmpt law, in the Case 
of "Wells [Case No. 17,387], cited by creditor's 
counsel, and that he did not consider it neces- 
sary to allege or prove any fraud in the sus- 
pension, if it had been continued fourteen days. 
That the fact that this partnership had been 
dissolved, could make no difference with the 
liability of the retired partner, who could have 
saved the odium of bankruptcy by paying the 
indebtedness, which was the fomidation of 
this ease, and compelling his late partner to 
reimburse him, xmder the agreement of disso- 
lution. 

The adjudication was granted. 



WEILL (MANHATTAN EIRE INS. CO. v.). 
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Ex parte WEIMER et al. 

[8 Biss. 321; 7 Reporter, 38; 11 Chi. Leg. 
News, 65.] 1 

Circuit Court, B. D. "Wisconsin. Nov., 1878. 

Effect of Pakdon — Othek Offenses — Forfei- 
tures UNDER REVEXDE LaWS. 

1. The recital of a specific, distinct offense in 
a pardon by the president limits its operation 
to that offense, and such pardon does not em- 
brace any other offense for which separarte pen- 
alties and punishments are prescribed. 

2. A pardon from sentence for conspiracy to 
defraud the revenue, does not entitle the de- 
fendant to demand cancellation of a judgment of 
forfeiture for fraud upon the revenue. 

aiui-phey & Goodwin, for petitioners. • 
J. C. McKenney, for the United States. 

[Before HARLAN, Circuit Justice, and 
DYER, District Judge.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission, 7 Reporter, 38, 
contains only a partial report.] 



DYER, District Judge. On the 23d day of 
June, 1875, an information was filed in the 
' district court against certain property o'f the 
petitioner Weimej:, situated in his rectifying 
house in Milwaukee, and the property was 
seized for condemnation. The causes of for- 
feiture as alleged in the information arose 
from violations of various sections of the 
Revised Statutes relating to such frauds 
upon the revenue as distinctly involve foi'- 
feitures of property. . 

In this proceeding, "Weimer appeared as • 
claimant and filed an answer to the informa- 
tion. After the seizure, he gave bond to 
answer for the property, to the extent of its 
appraised value, which was ?l,346.2o, and 
subsequently sueb proceedings were had in ' 
the forfeiture case, that the property was 
condemned as forfeited, and on the 2d day 
of March, 1876, judgment was entered 
against Weimer, and the stipulators in the 
bond for the amount of the bond, namely, 
$1,346.25 and costs, which judgment remains 
unsatisfied of record. 

On the 20th day of July, 1875, Weimer was 
indicted with one John S. Taft, a revenue 
ganger, under section 5440 of the Revised 
Statutes; for a conspiracy to defraud the 
United States of the tax on distilled spirits 
then being in the rectifying house of Wei- 
mer, upon wbieh the tax had not been paid, 
which conspiracy was alleged to have been 
f oi'med and carried into effect in April, 1875. 
To this indictment there was a plea of not 
guilty. Upon ti'ial, the defendants in the 
indictment were convie.ted, and Weimer was 
sentenced to pay a fine, and to imprison- 
ment. While suffering such imprisonment 
pursuant to the sentence, he was pardoned 
by the president. 

The case of the petitioner, Reynolds, was 
this: On the 1st day of May, 1875, certain 
property situated in the rectifying house of 
the petitioner and his partner, Burbaeh, was 
seized as forfeited to the United States. 
Subsequently, an information was filed 
against the property, in the district court, 
the alleged causes of forfeiture set forth in 
the information, being substantially identi- 
cal with those recited in the information in 
the case of Weimer. Burbaeh & Reynolds 
appeared in the proceeding as claimants of 
tJxe property, gave bond for its appraised 
value and filed an answer. Subsequently, 
decree of forfeiture and condemnation was 
rendered, and judgment against Reynolds 
and the stipulators in the bond was entered 
for $2,944.92 and costs, which judgment is 
unsatisfied of record. On the 20th day of 
July, 1875, Reynolds was indicted with Bur- 
bach and Taft for conspii'acy, under sec- 
tion 5440. Upon trial of the defendants in 
the indictment, there was a conviction, and 
Reynolds was sentenced to pay a fine and 
to imprisonment. While the sentence was 
being executed, he was pardoned by the 
president, and discharged from further im- 
prisonment. The parties, Weimer and Reyn- 
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olds, no"w present their separate petitions 
setting f ortli tlie foregoing facts, and ask the 
court, because of the pardons granted to 
them in the criminal eases, to direct that 
satisfaction of the judgments in the forfei- 
ture cases be entered. 

Counsel for petitioners contend that as a 
consequence of the pardons,; and by opera- 
tion of laTv, the judgments in question be- 
came extinguished, and that their cancella- 
tion of record should be ordered by the 
court. Their argument is, that the pardons 
extend to and remit to the petitioners all 
penalties and all forfeitures of property 
which are denounced by any law of the 
United States, as a consequence of a 2.7 crime 
or misdemeanor committed by the petition- 
ers, at any time anterior to the date of the 
pardon, unless saved by exception appear- 
ing on the face of the pardon itself. 

I cannot concur with counsel in giving to 
the pardons in these cases so broad a con- 
struction. The pardons recite the offense of 
which petitioners were convicted, namely, con- 
spiracy to defraud the United States of the 
tax on distilled spirits, which recital is fol- 
lowed by a declaration of pardon. Now, 
though it be true that a full pardon is granted 
in each case, it is a pardon only of the offense 
specified in the preceding part of the instru- 
ment The offense of conspiracy to defraud 
the United States, is entirely distinct from 
every other offense imder the revenue laws, 
for which specific penalties and pimlshments 
are prescribed. The offense of eonspira.cy may 
be pardoned, and yet the offenda: may be lia- 
ble to have his property forfeited because of 
other violations of law which do not consti- 
tute a conspiracy. Counsel for petitioners con- 
strue the pardons as if they had, in terms, 
pardoned all offenses, against the laws of the 
United States, which have any reference to the 
statutes relating to internal revenue. If such 
a general pardon could be sustained, it is clear 
that none such has been granted in these cases. 

Concerning the general effect and operation 
of a pardon, there need be no dispute. The 
language of the opinion in Ex parte Grarland, 
4 Wall. [71 U. S,] 380, is clear and full upon 
that question: "A pardon reaches both the 
punishment prescribed for the offense and the 
guUt of the offender; and when the pardon is 
full, it releases the punishment and blots out 
of existence the guilt, so that in the eye of 
the law the offender is as umoeent as if he 
had never committed the offense. If granted 
before conviction, it prevents any of the penal- 
ties and disabilities consequent upon convic- 
tion, from attaching; if granted after convic- 
tion it removes the penalties and disabilities, 
and restores him to all his civil rights; it 
makes him, as it were, a new man, and gives 
him a new credit and capacity." 

It is to be borne in mind, however, that the 
offense here spoken of, is the precise offense 
of which the offender is pardoned, and none 
other. The pvinishment, penalties and disabili- 
ties referred to, are such as residt from the 
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identical offense of which the person is, in 
the eye of the law, by virtue of the pardon, 
made innocent. The restoration to former 
rights is commensurate only with the scope of 
the pardon, as it relates to the offense in the 
particular case. • 

Now, undoubtedly, the president may remit 
forfeitures and penalties. Judge Story was of 
opinion that the power of pardon was so gen- 
eral and unqualified that the power to remit 
fines, penalties and forfeitures was included in 
it. Story, Const. § 1504, and note. See, also, 
Osborn v. U. S., 91 U. S. 474. But in the 
present eases the president did not in terms, 
nor as I think, in legal effect, make such a 
remission. He only pardoned a distinct of- 
fense, specifically described in the instrument 
of pardon, and such a pardon cannot embrace 
any other offense for which separate penalties 
and punishments are prescribed. 

Several cases decided by the supreme court 
of the United States, bearing upon the effect 
of a pardon, are cited upon the brief of coun- 
sel, as sustaining the present applications. In 
the Case of Garland, 4 Wall. [71 U. S.} 333, 
it was held that the pardon received by the pe- 
titioner restored him to his civil rights, in- 
cluding a previously acquired right to appear 
as an attorney and counselor in the federal 
courts. But the pardon, in terms, was "for all 
offenses by him committed, arising from par- 
ticipation, direct or imphed, in the Rebellion;" 
and it was held that the effect of such a par- 
don was to relieve him from aU penalties and 
disabilities attached to the offense of treason. 
So, in the Case of Armstrong's Poimdry, 6 
Wall. [73 U. S.] 766, in which it was held 
that the pardon gi'anted to the party, relieved 
him from forfeiture of property employed in 
aid of the Rebellion, the pardon was of all of- 
fenses, and the consent of the owner to such 
use of his property was an offense, the penalty 
for which was forfeiture. 

Agaui, in Osborn v. U- S., 91 U. S. 474, in 
which it was held, that the effect of the pardon 
in that case, was to restore to its recipient 
aU rights of property lost by the offense par- 
doned, unless the property had, by judicial 
process, become vested in other persons, sub- 
ject to such exceptions as were prescribed by 
the pardon itself, the pardon was as compre- 
hensive in terms as in the cases previously 
noticed, and the decision is placed on the 
ground that the pardon covered the identical 
offenses for which a forfeiture of property had 
been decreed. So, again, in BJiote v. U. S., 95 
U. S. 149, the pardon was general, with an 
express restoration of aU rights imder the con- 
stitution and laws. 

It is clear that these adjudications do not 
sustain the construction placed by counsel up- 
on the pardon in the cases at bar. The princi- 
ple established by these decisions, is, simply, 
that a pardon releases an offender from the 
consequences of the offense pardoned, and from 
the disabilities imposed by that offense. In 
other words, the penalties and forfeitures from 
which the person is released by a pardon, are 
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such as accrue from the particular offense or 
offenses embraced in the instrument of pardon. 
To affirm the doctrine \irged hi behalf of the 
present petitioners, is to say that though a 
pardon in terms and evident intent, only re- 
lieves its recipient from punishment for the 
offense therein named, nevertheless, hi legal 
effect, it gi-ants a release from the conse- 
quences of all offenses committed anterior to 
the date of the pardon, whatever may have 
been their nature, and however foreign to that 
which is expressed in the instrument of pardon. 
Such a view of the scope and effect of the 
pardons hi the cases under consideration, is 
not maintainable. The application of peti- 
tioners is denied. 

As to the effect of a pardon, see, also, U. S. 
V. Cullerton [Case No. 14,899]. 
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WEIMER V. SLOANE. 

[6 McLean, 259; i 4 Am. Law Reg. 174.] 

District Court, D. Ohio. Oct. Term, 1854. 

Escape op Slaves— Aiding a^d Abetting— Ar- 
rests BT Agents — Counsel for 
Fugitive SlavesI 

1. To sustain the allegations of the declara- 
tion in this suit, which is for aiding or abetting 
in the escape of slaves, under the fugitive slave 
act of 1850, it must appear that the alleged fu- 
gitives were slaves who had escaped from serv- 
ice, and had been arrested by the owner or jus 
asent: and that the defendant, with knowledge 
of these facts, aided and abetted their escape. 

[Cited in. TJ. S. v. Buck, Case No. 14,680.] 
[Cited in U. S. v. Weld, 1 Kan. 5&7.] 

2. The statute authorizes an arrest, either by 
the owner or his agent, with or without war- 
rant; but, when made by an agent, he must be 
authorized by a written power of attorney, exe- 
cuted and authenticated as required by the 
statute. 

3. To make the defendant liable, it must ap- 
pear that he had notice or knowledge that the 
slaves were fugitives, and were, at the time of 
the alleged unlawful interference, in custody 
under an arrest; but this notice or knowledge 
may be inferred from circumstances. 

4. The test of the legality of an arrest is the 
law, and not the opinion of the defendant. 

5. Any words or actions tending to effect an 
escape, and which lead to that result, are suffi- 
cient to implicate the defendant in the charge 
of aiding or abetting the escape. 

6. An intention to effect an escape must ap- 
pear, but such intention may be inferred from 
the facts. Every one is presumed to have in- 
tended the result necessarily and legitimately 
flowing from his acts. 

7. A party acting as counsel for a fugitive 
slave, is protected from the consequences of his 
acts, so' far only as they are within the proper 
limits of his professional duty. 

[This was an action by ,Lewis P. Weimer 
against Rush R. Sloane to recover the value 
of certain slaves.] 

Coffin & Stanbery, for plamtiff. 
Vinton & Hunter, for defendant. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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LEAVITT, District Judge (charghig jury). 
This action is founded on the seventh section 
of the act of congress, of the ISth of Septem- 
ber, 1850 [9 Stat 462], known as the "Fugitive 
Slave Act," and is brought to recover the 
value of three persons named in the declara- 
tion, who, it is aUeged, were the slaves of the 
plaintiff, owing him labor or service as such, 
in the state of Kentucky, and who escaped 
from him into the state of Ohio. There are 
several eormts in the declaration, but as a ver- 
dict is insisted on, upon the third count only, 
charging the defendant with havhig aided, 
assisted, or abetted, in the escape of the al- 
leged fugitives, the inquiries of the jury will 
be limited to that charge. 

To sustain this charge, it must appear to the 
satisfaction of the jury, that the persons 
named in the declaration, at the time of the 
alleged illegal mterference by the defendant, 
were the slaves of the plaintiff, owing him 
labor or service hi the state of Kentucky; that 
they escaped into the state of Ohio, and had 
be^ arrested either by the owner, or his agent 
or attorney; and that the defendant, with 
knowledge that they were slaves, and had been 
arrested as fugitives, unlawfully aided, abet- 
ted, or assisted them to escape. 

As it is not controverted, that the alleged 
fugitives were the slaves of the plahitiff hi 
Kentucky, and that they escaped hito Ohio, 
it is not necessary to advert specially to the 
evidence proving these facts. I wiU briefly 
notice the testimony touching the nature and 
extent of the defendant's mterference with the 
rights of the plamtiff, before I advert to the 
legal principles involved in the case. 

The first witness inti'oduced by the plaintiff 
is James P. Patton, who says, that being at 
Sandusky city, m pursuit of some slaves who 
had escaped from his service, he received at 
that place a power of attorney from the plain- 
tiff, authorizing him to arrest the slaves 
named in the declaration; that on the 20th of 
October, 1852, the slaves arrived in the cars, 
and were seen by the witness at the depot 
of the Mansfield Railroad. They were con- 
ducted by a colored man, from the depot to 
the steamboat Arrow, then lying at the wharf 
of the city, and were put on board. Witness 
called on Rice, a police officer of the city, and 
one Hedges and another parson to assist in 
the arrest of the negroes. They went on board 
the steamboat, and the witness Patton saw 
and recognized them. He enquired of them, 
if they did not wish to return to Kentucky. 
George, one of the negroes, replied, that he did 
not care about going back. They were then 
arrested, it being about half after seven in 
the evening of the 20th of October, and, fol- 
lowed by a large crowd, proceeded' to the may- 
or's office. The negroes were taken into the 
office, and took their seats on a settee on the 
south side of the room. The Mayor, Mr. Fol- 
lett, was m the office; the room was crowded, 
and there was a good deal of excitement 
Witness stated to the people present that the 
negroes were slaves, and informed the mayor 
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that he wanted a trial, to prove property. The 
power of attorney under which he made the 
arrest, with some others m his possession, 
had heen laid upon the table at which the 
mayor was writing, by Rice. After some time, 
the mayor said he doubted whether he had 
any authority to try the case, and refused to 
do so, at the same time referring witness to a 
magistrate. Witness said he was determined 
to hold the negi'oes. The defendant stepped 
out of the crowd, and said, who is it that de- 
tains these colored people? Witness replied 
that he did. Defendant then enquired if Mar- 
shal Rice was in the room, and Rice replied 
that he was. Defendant aslied Rice if he had 
a warrant to arrest the negroes, who said he 
had no warrant. Defendant then asked wit- 
ness if he had a warrant, and was informed 
that he had none, and that he had arrested 
the negi-oes without any warrant, and brought 
them before proper authority, etc. Defend- 
ant said to witness, you should have had a 
warrant, and could not arrest without a' war- 
rant. Witness replied that he could arrest 
without a warrant, and intended to hold the 
negroes, and would hold every one responsible, 
if they were taken from him. Defendant 
smiled at this. Some conversation then follow- 
ed about the value of the slaves, and witness 
said to defendant, he would hold him indi- 
vidually responsible, if he interfered with them, 
and that he might expect to pay $1,000 for 
each of the negi-oes, if he caused them to be 
taken out of his custody. Some conversation 
■then took place, as to the ability of the de- 
fendant to pay for the slaves. Witness said 
he would have to pay for them if he interfered 
in their rescue, as he would certainly be sued. 
Defendant then took ofE his hat, and waved 
it over his head and said. Colored friends, arise, 
and take those colored friends of yours out of 
the room, wath a row, or a rush. Witness is 
not quite certain which of these words were 
used. The crowd, of whom some twenty were 
colored men, some of them armed with dubs, 
rushed towards the slaves, and forced them 
out of the room, with a I'ush. Witness has 
never seen them since, and they have never 
been retaken. On his cross-examinationj the 
witness stated that the power of attorney 
from the plaintiff was delivered to him at 
Sandusky, about a week before the arrest, and 
that before going to the mayor's office, he had 
handed that, with others, to Rice. At the 
office, the .mayor requested witness to select 
the power identifying the negroes; he selected 
it, with another, and handed them to the may- 
or. Witness was armed with a revolver. 
Says he did not know till next morning, that 
defendant was a lawyer. 

W. W. Hedges says, he was at Sandusky 
city in pursuit of some negroes who had es- 
caped from him in Kentucliy. First saw the 
plaintiff's negroes on the steamboat Arrow, 
on the night they were arrested. Was in- 
formed they were there, and assisted Patton, 
Rice, and another person, to take them. Pat- 
ton had requested him to assist. The negi-oes 
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were arrested at the cook-room of the boat. 
Witness went with the crowd to the mayor's 
office, after che arrest. Rice was in company, 
and on going into the office, he laid some 
papers on the mayor's desk. Some conversa- 
tion took place between Patton, Rice, and the 
mayor, "which witness did not hear. Heard 
some one ask, who brought the negroes there. 
Did not know defendant then. Now thinlis it 
was the defendant who made the enquiry. 
Defendant then enquired for Rice, and asked 
him if he had a warrant to arrest the blacks. 
Then asked Patton if he had a warrant. Pat- 
ton said he had none, but was authorized to 
arrest them. Defendant then took off his hat 
and waved it, saying: Colored people, remove 
your friends with a rash or row. On his cross- 
examination, the witness says he thinks de- 
fendant had a white hat. Says that two of 
'the negroes, a man and a woman, recognized 
Patton on the boat, before the arrest. Says, 
also, that he heard defendant distinctly at the 
mayor's office, and that he spoke loud. 

Oliver Rice testifies, that in October, 1852, 
he was acting as a constable and marshal of 
Sandusky city. Was at the steamboat Ar- 
row. Patton and one Shrove had some ne- 
groes in charge. Patton said he had arrest- 
ed them as slaves, and handed his papers to 
witness. Went to mayor's office; there was 
quite a crowd, and a good deal of excite- 
ment. Witness laid the papers on the may- 
or's desk. Did not hear much of the con- 
versation between Patton and the mayor. 
After some time, defendant came into the 
room. Some conversation between defend- 
ant, Patton, and the mayor. .Defendant had 
taken his seat near the mayor. Heard him 
ask if Rice, the marshal, was present. Wit- 
ness replied that he was. And defendant 
tlien enquired of him if he had a wan-ant 
to arrest the negroes. Witness replied that 
he had no warrant. Defendant then raised 
his hat, and said: Friends of these colored 
people, remove them with a rush; and they 
all went out. There were a good many col- 
ored persons present, armed with clubs. 
Witness heard one of them say, they should 
never take the negroes away alive. On 
cross-examination, says, he thinks Patton 
was at the railroad depot. Patton had in- 
formed witness before what his business 
was, and that he wished witness to assist 
him. Witness's object in going to'the steam- 
boat was to suppress any riot, etc. Says 
defendant spoke in a loud voice at the may- 
or's office, and that he wore a white hat. 

On the part of the defendant, a good deal 
of testimony has been introduced to prove 
the occurrences at the mayor's office, and 
to discredit the statements of the plaintiff's 
witnesses. 

John B, Lott says, he was on the steam- 
boat at the time the negroes were an-ested, 
and went with the crowd to the mayor's of- 
fice; called on the defendant at his office, 
to procure his services for the negroes as 
counsel. Defendant proceeded to the may- 
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or's office, enquired for Rice, asked liim if 
the negroes were in his custody, and wished 
to see the authority by which they were 
held. Said he saw nothing to authorize 
their detention. Witness heard some one 
then say, hussle them out, and they all left 
tlie room. 

Marshal Burton says, defendant is an at- 
torney at Sandusky city. Witness was at 
the mayor's office, evening of October 20, 
1852. It was much crowded. Heard de- 
fendant enquire by what authority the ne- 
groes were detained. Defendant was near 
the center of the room. Witness heard no 
answer to defendant's inquiry. Thinks de- 
fendant asked a second time for the author- 
ity by which the negroes were held. No 
reply to this. Defendant said, he saw no 
reason why they should be detained. Some 
one said, hussle them out. Witness saw de- 
fendant in t]ie room. Thinks he had no hat 
on. Saw no movement of his hat. Heard 
nothing said by defendant about moving the 
colored people with a rush. Thinks he 
would have heard it, if it had been said. 
Did not hear defendant enquire for Bice. 
Thinks he would have heard it, if such en- 
quiry had' been made. 

H. jM. Cheeseborough: Was present at the 
mayor's office. Was there ten or fifteen 
minutes before anything was done In the 
way of business. Did not notice defendant, 
till he heard him enquire by what authority 
the negroes were held. Did not seem to ad- 
dress this enquiry to any one in particular. 
Witness heard some one ask for Rice. 
Some person said, the papers were with tlie 
mayor. Defendant repeated his enquiry as 
to authority. He paused, turned partly 
round, and said, there appeared to be noth- 
ing against these persons to detain them. 
Some one said, hussle them out, and the 
room was soon clear. When defendant 
spoke of there being no authority to detain 
the negroes', he turned toward the place 
where they were sitting. Did not see his 
hat, or any motion with a hat. Did not see 
Rice in the room at all. Heard nothing 
from defendant about colored persons re- 
moving their colored friends with a rush. 
Thinks he would have heard it, etc. 

Mr. Jennings says, he was at the mayor's 
■office. Saw defendant come in. Was ac- 
companied by a colored man. Thinks he 
had a book in his hand. Heard defendant 
enquire, by what authority the negroes were 
detained. Thinks he heard the mayor say, 
he had no jurisdiction of the matter. Heard 
defendant ask for Rice, Rice came for- 
ward, as witness thinks. Defendant enquir- 
■ed if the negroes were in his custody. Rice 
said they were not detained by a warrant in 
his hands. Defendant then said, if there is 
no authority for holding them, they can go. 
All went out in a hurry. Thinks defendant 
had no hat on. Not positive as to this. 
Did not hear him say colored friends, etc. 
Thinks he would have heard the words, if 



they had been used. When defendant said, 
if there is no authority to hold the negroes, 
they can go, he turned round to the crowd. 

jMr. Clark: Was at the mayor's office. 
Heard defendant enquire twice, by what au- 
■ tliority the negroes were detained. Heard 
no reply. Defendant then said, he saw no 
reason why they should be detained. A 
colored man by the name of Locke, then 
said, rush them out, and they all left. De- 
fendant had no hat on, and did not appear 
to be excited. 

Joseph Jibbeau testifies as to what hap- 
pened at the mayor's office: 3!>efendant en- 
quired for authority, etc. Asked for Rice, 
who came forward, and defendant asked 
him if he had a warrant. Rice said he had 
no warrant, etc. Defendant then asked, if 
there were any papers or authority by which 
the negroes were detained. Asked two or 
three times. No reply to this. After a 
short pause, defendant said, Colored friends, 
I don't see any thing to detain your friends. 
Locke then said, hussle them out, and they 
wgnt out in quick time. Defendant spoke 
in a medium tone of voice. Thinks he had 
no hat on. Did not wave his hat. Did not 
use the words attributed to him by plain- 
tiff's witnesses. Thinks he heard some one 
say, in reply to defendant's enquiry for au- 
thority, that the mayor had the papers. 

Mr. PoUett: Was mayor of Sandusky city, 
October 20, 1852. Heard a noise in the 
street. The crowd came into the office. 
Witness was writing at the time. Knew' 
there were slaves there. Negroes were seat- 
ed in the room. Witness paid no attention, 
but kept on writing, with his back to the 
negroes. After some time, Rice came in and 
laid the papers on witness's desk. Did not 
look at the papers, Mr, Bill asked, :«'hat 
lie was going to do. Witness replied, he 
had no jurisdiction. Thinks he never spoke 
to Patton, or Patton to him. After some 
time,- Rice came to his desk, and witness 
handed the papers to him. Rice asked wit- 
ness if he had examined them, and witness 
replied that he had not. Witness went to- 
wards the door. Defendant came in, turned 
round and said, By what authority are these 
persons held in custody? Are there any 
papers to show why they are held here? 
Thinks Patton said. Rice has the papers. 
Defendant then said. Colored citizens, I see 
no authority for .detaining your colored 
friends. The negroes and the crowd then 
went out. Patton then came up to defend- 
ant, and said. Here's the papers; those 
slaves are mine, and I will hold you re- 
sponsible. Witness supposed that claimant 
had not before made known his claim. 
There was not much noise, or excitement. 
Recollects distinctly that defendant had no 
hat on, or with him. Thinks it was after 
the crowd had left, and before Patton said, 
Rice has the papers, that defendant made 
the remarlc, that he saw no authority for de- 
taining the negroes, etc. Defendant may 
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have used these •words before. Witness 
says defendant did not use the words testi- 
fied to by Patton, Hedges, and Rice. That 
Patton did not come to his desk, and ask 
him what he was going to do, and select the 
papers, etc. 

Having given this condensed statement of 
the material facts in evidence, I do not pro- 
pose to analyze, or make any comments 
upon them, with a view of aiding you in 
coming to a conclusion, as to what is or is 
not proved. That duty belongs exclusively 
to the jury, and I leave it to their deliberate 
and unbiassed action. I shall merely state 
the legal principles involved in the case, and 
leave it to the jury to make the application 
of them to the facts. 

As before stated, there is no dispute in this 
ease, that the three persons named in the 
declaration as the slaves of the plaintiff, were 
in fact such in Kentucky, and that they es- 
caped thence into the state of Ohio. But it 
must moreover appear, that they were la legal 
custody, by an arrest, either with or without 
warrant, by the owner or some person legally 
authorized by him to recapture them. The 
6th section of the act of congress before re- 
ferred to, provides, "that where a person held 
to service or labor in any state or territory 
in the United States, has heretofore, or shall 
hereafter escape into another state or terri- 
tory of the United States, the person or per- 
sons to whom such service or labor may be 
due, or his, her, or their agent or attorney, 
duly authorized by power of attorney in writ- 
ing, acknowledged and certified under the seal 
of some legal ofiicer or court, of the state or 
territory in which the same may be executed, 
may pursue and reclaim such fugitive person, 
either by procuring a warrant from some one 
of the courts, judges or commissioners afore- 
said, of the proper circuit, district or county, 
for the apprehension of such fugitive; or by 
seizing and arresting such fugitive, where the 
same can be done without process; and by 
taking or causing such person to be taken before 
such court, judge, or commissioner," etc. 

It wUl be seen from the foregoing provision 
of the statute, that the authority is expressly 
given to the owner of the fugitive, or his 
agent or attorney, to arrest without warrant. 
The arrest in this case was made by Patton, 
as the agent of the plaintiff, without any war- 
rant for this purpose. It appears also, that 
the power of attorney under which he acted 
as agent, was executed and authenticated ac- 
cording to the requirement of the act of con- 
gress. The arrest of these fugitives was there- 
fore clearly authorized by law, and they were 
legally in the custody of the plaintiff's agent, 
at the time of the alleged interference by the 
defendant. 

But to sustain the present action, it must 
appeal" to the satisfaction of the jury, that 
the defendant had notice or loiowledge that 
these persons were fugitives, and were legally 
in custody, when he aided in their escape. It 
is one of tlie material allegations in the plain- 



tiff's declaration, that defendant knowingly, 
willmgly, and illegally aided or abetted tlie 
escape of the fugitives. This must therefore 
be proved, as essential to the plaintiff's right 
of recovery. But the knowledge of the de- 
fendant, both as to the persons' being fugitives- 
and being in legal custody, either may be es- 
tablished, by positive i*roof, or may be in- 
ferred from circumstances. In the case of 
Giitner v. Gforham [Case No. 5,453], it was 
held, that "to bring an individual within the 
statute, he must have knowledge that the col- 
ored pei-sons are fugitives from labor, or he 
must act under such circumstances as show 
that he might have had such knowledge, by 
exercising ordinary prudence." It is in evi- 
dence in this ease, that the defendant was 
employed as counsel for the fugitives, and it 
is not perhaps an unreasonable presumption, 
that he was apprised of aU the facts which 
rendered it necessary that his prgfessional aid 
should be invoked in their behalf. 

As already intimated the jm:y must be sat- 
isfied that the defendant had Imowledge that 
the fugitives had been arrested, and were in 
custody at the time of his alleged interference. 
If the plaintiff's agent held them without au- 
thority, they were illegally detained, and no- 
one could have incurred liability by aiding 
them in their escape. It will be for the jury 
to determine, in reference to all the circum- 
stances, whether the defendant may not be 
presumed to have known that the fugitives had 
been arrested. It is in evidence, both by the 
plaintiff's and defendant's witnesses, that on 
entering the mayor's oflace, he enquired by 
what authority the colored persons were held. 
If the witnesses for the plaintiff are entitled 
to credit, he was informed distinctly that the 
negroes were claimed by Patton as agent of 
plaintiff, and that he had arrested them, as he 
was authorized to do, without warrant. From 
the occurrences which followed the announce- 
ment of the fact, that the arrest had been 
made without warrant, it seems most probable 
the defendant supposed the negroes could only 
be taken and held in custody, by an arrest 
under a warrant The power of attorney, prov- 
ing the agency of Patton, was laid on the 
mayor's desk, and could have been seen by the 
defendant, if he had wished or requested to- 
see it If, under the erroneous belief that a 
warrant was necessary to justify the arrest of 
the fugitives, he did not ask for its production,^ 
or use reasonable diligence to ascertain the 
existence of the instrument, he is not protect- 
ed from the consequences of his acts. As be 
fore stated, no liabihty was incurred by the 
defendant, without a legal arrest and deten- 
tion of the fugitives; but the test of the legal- 
ity of the arrest is to be determined by the 
statute, and not by the opinion of the de- 
fendant On receiving information that there 
was no warrant, it would have been altogether 
proper for the defendant to have required the . 
production of the written power under whieb 
the plaintiff's agent acted; and if this request 
had been evaded or refused, there would have 
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been reason for the conclusion, that the fugi- 
tives were in custody without any authority to 
detain them. 

If the jury are satisfied that these persons 
were fugitive slaves and were legally in the 
custody of the plaintifiE's agent, at the time of 
their escape, and that these facts were known 
to the defendant, or that, from the dreum- 
stances, he is fairly chargeable with such 
Imowledge, the further enquiry remains, 
whether he aided, abetted, or assisted in their 
escape, in the sense of being liable to the pen- 
alty fixed by the statute. On this subject, I 
have only to remark, that any words or ac- 
tions tending to produce an escape, if the re- 
sult follows, will subject a party to the pen- 
alty of the law- It is not necessary that there 
should be any physical force used, to efiEect the 
escape. It is ti'ue, the party hnplicated must 
have intended such a result, but this intention 
may be inferred from the facts. Every one is 
presumed to have intended whatever is the 
necessary and legitimate result of his acts. If 
therefore an escape follows, as the result of 
certain words or acts, the law raises the pre- 
sumption, that it was intended, and holds the 
party responsible. 

In the case of Vaughan t. Williams [Case 
No. 16,003], which was an action for dam- 
ages for rescuing certain slaves from the 
possession of the plaintiff, the learned judge 
said, In reference to what constituted an 
interference, subjecting the defendant to the 
penalty of the statute, that "If he (the de- 
fendant) countenanced and encouraged, from 
time to time, the movements of the crowd 
which resulted in the rescue, or being pres- 
ent, sanctioned it in any form, he is liable 
to the penalty. A man cannot incite others 
to the commission of an illegal act, and es- 
cape the consequences by the plea, that he 
did not put forth his hand in the consum- 
mation of the act." 

As to the occurrence at the mayor's office, 
there are some discrepancies between the 
witnesses for the plaintiff and those for the 
defendant. It is the exclusive province of 
the jury to decide upon the credit due to the 
testimony of witnesses. It will be their 
duty, if practicable, to harmonize their con- 
flicting statements, and thus avoid- the con- 
clusion that any have wilfully falsified the 
truth. But if this cannot be done, they 
must receive or reject the testimony, as their 
best judgment shall dictate. If the wlt- 
. nesses for the plaintiff are accredited, there 
is no room for a doubt, that the defendant 
unlawfully interfered for the rescue of the 
slaves. The words attributed to him by 
these witnesses, could have no other effect, 
under the circumstances of the ease, than 
to induce the crowd to interfere for the 
rescue of the slaves. Rice, one of the plain- 
tiff's witnesses, is impeached by proof of 
bad character for truth; and unless his tes- 
timony is corroborated by other witnesses 
entitled to credit it will be the duty of the 
jury to reject it. 

The points of difference In the narratives 



of the witnesses, as to what took' place at 
the mayor's oflBlce, are doubtless obvious to 
The jury, and need not be specially noticed. 
K, however, the jury shall reject the state- 
ments of all the plaintiff's witnesses, as un- 
worthy of credit, it will be proper for them 
to enquire whether, upon the defendant's 
evidence, a verdict ought to pass for the 
plaintiff. What is sufficient to constitute an 
illegal aiding, abetting or assisting, the es- 
cape of a fugitive slave under the statute, 
has been stated by the court. It will be for 
the jury to make the application of the prin- 
' eiples laid down, to the facts before them. 
It will be for them to enquire and decide, 
whether the evidence warrants the conclu- 
sion that tJie acts and words of the defend- 
ant were the direct cause of the escape of 
the negroes. If, without implicating the de- 
fendant, they can find a satisfactory reason 
for the sudden and hurried movements in 
the mayor's office, resulting in the escape of 
the slaves, it will be their duty to do so. 
The statute under which this suit Is institut- 
ed, is highly penal In its provisions, and the 
party seeking a recovery upon an alleged 
violation of it, should be held to strict 
proof. 

There is one point which has been strenu- 
ously urged by counsel, to which it is the 
duty of the court to call the attention of the 
jury. It Is insisted, that the defendant act- 
ing as counsel for the fugitives, did no more 
than he was warranted in doing from his 
professional relation to them. In the case 
of Norris v. Newton [Case No. 10,307], one 
of the defendants acting as counsel for the 
slaves it was contended that in that charac- 
ter he was protected from liability. The 
court stated the law to the jury in these 
words: "So far as his acts were limited to 
the duties of counsel he is not responsible. 
But, if he exceeded the proper limits of a 
counsellor at law, he is responsible for his 
acts, the same as any other individual." 
This is doubtless the true principle, as ap- 
plicable to this point Persons arrested and 
in custody upon the charge of being fugi- 
tive slaves, have an undoubted right to all 
the benefits of counsel. And it Is in no 
sense improper, that counsel should advise 
and assist persons in that situation. In their 
professional character, they may enquire in- 
to the authority by which the fugitives are 
held, or insist on a legal Investigation of the 
question whether they are slaves; and on 
the hearing before competent authority, may 
urge their discharge from custody. If satis- 
fied they are illegally restrained of their 
liberty, the great remedy by writ of habeas 
corpus may be rightfully resorted to. In 
short, any proceeding which is in accord- 
ance with the law of the land, may be in- 
stituted to test the question of 'the legality 
of their detention. But it would be extend- 
ing the principle of professional privilege too 
far, to say that a lawyer Is justified, even 
in behalf of a fugitive slave, in aiding and 
assisting his escape, in any mode which the 
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law does not sanction. There is perhaps 
good reason to infer, from the evidence in 
this case, that the defendant supposed the 
slaves could not be held in legal custody, 
without an arrest hy -warrant. As ah-eady 
stated, the law does not require this process 
to authorize an arrest. And if the defend- 
a.nt under a misapprehension of the statute 
has brought himself within its penalties, he 
is not protected from resj)onsibility by his 
professional character. 

But it is quite u.inecessary to detain the 
jury with further remarlcs, in committing 
this case to them. The trial has been con- 
ducted throughout, by the counsel, not only 
with great ability, but with great fairness. 
No efforts have been made to introduce any 
false issues, or in any way to divert the 
minds of the jury from the merits of the 
-case. This is creditable to the gentlemen 
concerned, and worthy of their distinguished 
professional standing. It remains for the 
jury, excluding every extrinsic consideration 
from their view, to decide this case in ac- 
cordance with the duty their oath imposes. 
If, in their judgment, the plaintiff has sus- 
tained an injury for which the law, ap- 
plied to the facts, entitles him to redress, 
I have the fullest confidence they will award 
it to him by their verdict. If, on the other 
hand, they should come to the conclusion 
that the defendant is not implicated as 
charged, the jnry will cheerfully acquit him 
of all censure, by a verdict in his favor. 
And I need not say that in the decision of 
tills case, the individual views of the jurors, 
as to the justice and expediency of the law 
upon which the action is founded, should 
have no weight. 

Tlie jury returned a verdict for the plaintiff, 
which, on a motion for a new trial, the court 
refused to set aside. 
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Case No. 17,365. 

In re WBITZEL. 

[7 Biss. 289; i 14 N. B. R. 466; 3 Cent. Law 
J. 557.] 

District Court, W. D. Wisconsin. Sept., 1876. 

Bankruptcy of Lhnatio. 

1. A party under guardianship as a lunatic 
may be adjudged a bankrupt against the con- 
Bent of his guardian. 



1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



2. An insane person can not commit an act 
of bankruptcy. 

This was an involimtary petition, and on tlie 
return day of the order' to show cause, the re- 
spondent appeared by his guardian, and filed 
an answer, stating that at the time of fihng 
the petition he was insane, and under guard- 
ianship from the county court of Crawford 
eoimty, and also, that he was insane at the 
time the several acts of banlaiiptcy are charged 
to have been committed. 

P. W. Cotzhausen, for creditor. 
0. B. Thomas, for bankrupt 

HOPKINS, District Judge. A motion in the 
nature of a demurrer has been submitted, in- 
volving the questions: First, can a party un- 
der guardianship as a lunatic be adjudged a 
bankrupt against the consent of his guai-dianV 
and, second, can an insane person commit an 
act of bankruptcy? 

The first is jurisdictional, and involves the 
power of courts, on the application of credit- 
ors, to proceed against such parties. It is not 
new, and may be determined by the authori- 
ties. Freem. Judgm. §" 152, says: "By a con- 
currence of judicial authority, limatics are 
held to be within the jm-isdiction of the com'ts. 
Judgments against them are neither void nor 
voidable." "A lunatic may be sued at law, 
after the execution of the commission of lun- 
acy." Sternbergh v. Schoolcraft, 2 Barb. 153; 
Crippen v. Culver, 13 Barb. 424; Kemot v. 
Norman, 2 Term R. 390; Nutt v. Verney, 4 
Term R. 121; Ibbotson v. Lord Galway, 6 
Tei-m R. 133; Ex parte McDougal, 12 Ves. 383, 

The statutes of this state authorize suits to 
be prosecuted against insane persons under 
guardianship, and prescribe the mode of ser- 
vice of summons in such cases. Tayl. St. 1429, 
§ 10. That courts have jurisdiction of actions 
against Ivmatics seems to be too well settled 
to admit of discussion at this time. 

But it is claimed that, admitting such right, 
it does not follow that proceedings in bank- 
ruptcy may be had. I cannot see any reason 
for a distinction. 

Banki'uptey is a proceeding or suit in its 
nature equitable— a sequestration of a debtor's 
property that the creditors may resort to, in- 
stead of an ordinary suit at law or equity. 
In such proceedings there are advantages that 
do not pertain to other remedies known to the 
law. The bankrupt act declares certain acts 
of a preferential character void, and author- 
izes suits by assignees to recover back from 
the offending party property obtained contrary 
to its provisions. 

It is often the only proceeding that the cred- 
itors can take to collect anything, and to hold 
that the remedy by ordinary action is open to 
them, but that proceedings in banltruptcy are 
not, is a discrimination between remedies not 
founded upon or sustained by principle or au- 
thority, as will appear by an examination of 
the reported cases and elementary writers on 
the subject. In Anon., 13 Ves. 590, the lord 
chancellor said: "A commission of lunacy will 
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not protect the lunatic against an action, and 
a commission in bankruptcy is a species of 
action against whldi the lunacy cannot be a 
defense." The bankrupt act authorizes any 
person owing debts to be adjudged a bank- 
rupt, either on his own petition or the petition 
of his creditors. This would not include in- 
fants and feme coverts, because they do not 
ordmarily owe debts, for want of legal capac- 
ity to contract A party to be adjudged must 
have capacity to contract binding obligations. 
A marded woman, under recent legislation in 
many states, now has such capacity and is lia- 
ble to banlirupt proceedings. In 3 Pars. 
Cont. p. 462, it is said: "If a sane person 
commits an act of bankruptcy and afterwards 
becomes insane, he may 1^ adjudged a bank- 
rupt and his rights protected by his guardian." 
and at page 461, that "if one who incurs debts 
and is unable to pay them, becomes a lunatic, 
process may now issue and the usual pro- 
ceedings be had for the benefit of creditors." 
These eases not only ignore the existence of 
any distinction between remedies, but on the 
contrary assert the right to proceed in bank- 
ruptcy against lunatics. See Shelf ord, Lim. 
.429; Kobs. Bankr. 94, to same effect. Judge 
Lowell, in In re Pratt [Case No. 11,371], fol- 
lowed these authorities. In that case the pe- 
tition was on behalf of the lunatic by his 
guardian, but I cannot see that that makes 
any difference upon the question of jurisdic- 
tion of the comrt. The proceedings there were 
sustained upon the ground that the lunatic 
was a person within the meaning of tlie bank- 
rupt act and amenable to proceedings in civil 
actions by his creditors, and if a lunatic is to 
be regarded as a person within the meaning 
of the act, the court has the same authority to 
entertain proceedings against him as in his 
favor. The act makes no distinction. Courts 
of bankruptcy take jurisdiction by law and 
not by consent of parties. The bankrupt's 
counsel cited and relied upon in re Murphy 
[Id. 9,946], as showing that insanity at the 
time of commencement of the proceedings, 
was a good answer. That case is very im- 
perfectly reported, neither the reasons nor the 
authorities relied upon by the learned judge 
are given, and, as it is against the general 
current of the authorities in this country, as 
well as in England, I cannot follow it as the 
law upon this qilestion. So that upon tlie first 
point, I must hold in favor of the petitioning 
ci'editors, that the proceedings are maintain- 
able. 

But the second ground alleged in the an- 
swer, if true, is fatal to the case. An in- 
sane person cannot commit an act of bank- 
ruptcy; so that if the allegation that he was 
insane at the time he committed the alleged acts 
is sustained, the proceedings must be dismiss- 
ed. In re Marvin [Case No. 9,178]; Ex parte 
Stamp, 1 De Gex, 345; In re Pratt, supra; 
3 Pars. 462. This seems so clear upon prin- 
ciple, that I do not deem it necessary to spend 
any more time upon it. But the petitioners 
deny that he was insane at the time, which 



raises a question of fact which I shall sub- 
mit to a jui*y as demanded by the respond- 
ents, reserving all further questions until that 
is decided. 

iSonsult an article in American Law Regis- 
ter, March, 1874: "Married Women as Bank- 
rupts." 
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In re WELCH. 

[5 Ben. 230; i 5 N. B. K. 348.] 

District Court, S. D. New York. June, 1871. 

Bankkdptct— Exemptions. 

Under the words "articles" and "necessaries," 
in section 14th of the bankruptcy act [14 Stat 
522], money cannot be set apart by the assignee 
to the bankrupt, unless such money is the pro- 
ceeds of specific things which ought to be set 
apart under the head of "articles" and "neces- 
saries." 

[Cited in Be Hay, Case No. 6,253.] 

[In the matter of William Welch, a bank- 
ruDtl 

The register in this case certified to the- 
court, that the assignee had been requested 
by the bankrupt to set apart to him such, 
property as he was entitled to, under the- 
provisions for exempt property in the bank- 
ruptcy act; that the property mainly con- 
sisted of "dry and fancy goods;" that there- 
upon, the assignee set apart two suits of 
clothes, three shirts and a cook stove, valued 
at $16.50, but declined to set apart any of" 
said dry and fancy goods; that the assignee- 
then sold all "the property of the bankrupt 
not so exempt," for $1,333.42; and that, 
thereupon, the bankrupt requested the as- 
signee to set off and allow to him out of the- 
proceeds of such sale a sum sufficient to- 
make the amount of exemption §500, which 
the assignee declined to do. The register, 
on request of the assignee and the bank- 
rupt, certified the question to the court. 

BLATCHPORD, District Judge. Until I 
know what the "dry and fancy goods" were, 
by items and description, that were sold, and 
what was the property of said bankrupt that 
was sold, it is impossible for me to judge 
whether such goods and property come with- 
in the description, in section 14, of "other 
articles and necessaries of such bankrupt," 
so as to make it proper to set them apart, 
and, if sold, their proceeds. But I do not 
think that, under the word "articles," or the 
word "necessaries," money can be set apart, 
unless such money is the proceeds of specific 
things which could and ought to be set apart 
I under the head of "other articles and neces- 
saries of such bankrupt." 

[See Case No. 17.367.] 
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Case 3Sro. 17,367. 

In re WELCH. 

[5 Ben. 278.] i 

District Court, S. D. New York. July, 1871, 

Sheriff's Poundage— BANKBUPTor. 

Where a sheriff had levied on property of a 
debtor who was afterwards adjudged a bank- 
rupt, and the sale of the property was enjoined 
and the property was subsequently sold by the 
assignee in bankruptcy for an amount less than 
the face of the execution in the sheriff's hands. 
Edd, that the sheriff was entitled to poundage 
on the amount which the property brought, 
to be paid by the assignee out of the proceeds; 
and that, if the sheriff acted in good faith, he 
was so entitled without reference to the validi- 
ty of the judgment. 

In this case two executions were issued 
to a sheriff against the property of William 
Welch, one on a judgment for $293 11, and 
one on a judgment for $3,265 06, under 
which the sherifl; levied on the personal 
property of Welch. A petition in bankrupt- 
cy was then filed, and an injunction issued 
against the sheriff. On the proving of 
claims, the claim of the first judgment cred- 
itor was objected to and contested. The as- 
signee sold the property for $1,333 42. The 
sheriff made out a bill for full poundage on 
both executions, which he presented to the 
assignee. The question what poundage he 
was entitled to, was "certified to the court, 

[See Case No. 17,366.] 

BLATOHFORD, District Judge. Pound- 
age can be allowed only on the amount 
which the property brought. 

As between the sheriff and the property, 
the sheriff has a lien on it for his poundage 
and fees, and is entitled to be paid out of 
its proceeds. 

If the sheriff acted in good faith he is en- 
titled to be paid, without reference to the 
validity of the judgment. 



WELCH (DOE v.). See Case No. 11,456. 

WELCH V. DUNHAM. See Cases Nos, 4,- 
143-4,146. 



Case ITo. 17,368. 

WELCH V. HOOVER. 

[5 Cranch, C. C. 444.] 2 

Circuit Court, District of Columbia. March 
Term, 1838. 

AQENCT — PkOOP of AUTHOEITT — AGENT AS WIT- 
NESS. 

1. An agent is a competent witness to prove 
his own authority, if not in writing; and is not 
incompetent by reason of his liability to either 
of the parties. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reported by Hon. William Cranch, Chief 
Judge.] 



2. A parol authority will support a written 
contract. 

Assumpsit, for feeding cattle, &c. 

Mr. Brent, for plaintiff [Sylvester Welch], 
offered to examine Mr. Owens, as a witness, 
to prove that he, as agent of the defendant, 
contracted to purchase of the plaintiff sev- 
enty-four head of cattle; §500 to be paid in 
cash, and the residue by the 1st of November, 
when the defendant was to take the cattle 
away. 

Mr. Bradley, for defendant [John Hoover], 
objected to the testimony of Mr. Owens, un- 
til his agency should be proved; and that he 
was not competent to prove his own agency; 
and that, if proved, he was not competent, 
because interested? 

THE COURT, however (THRUSTON, Cir- 
cuit Judge, doubting), permitted the witness 
to be examined without a release from either 
party; and decided that he was competent to 
prove his own authority, if it was not in writ- 
ing. See Starkie, Ev. pt. 4, p. 55. 

Mr. Bradley then objected, that a parol au- 
thority will not support a written contract 
made by the agent. 

But THE COURT (MORSELL, Circuit 
Judge, absent) overruled the objection. 

Verdict for plaintiff, §472.32. 



Case K"o, 17,369. 

WELCH et al. v. LAWSON. 

[The case reported under above title in 1 
Bait. Law Trans. 67, is the same as Case 
No. 8,151.] 
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Case No. 17,370. 

WELCH V. MANDEVILLE et al. 

[1 Cranch, C. 0. 489.] i 

Circuit Court, District of Columbia. July 
Term, 1808.2 

Action on Assigned Instrument— Dismissal by 
Assignor, 

The legal plaintiff has a right to dismiss a 
suit brought in his name, by order of a person 
who claims to be his assignee of the right of 
action, and the court will not interfere to pro- 
tect the assignee, unless the evidence of the 
assignment is clear. 

This was an action of covenant in the 
name of James Welch, the plaintiff, but for 
the use, and by the order of AUen Prior, 
against Mandeville & Jamesson, upon a con- 
tract for the sale of land to them by Welch. 
At the second term after an office judgment 
had been entered against Welch at the rules, 
the defendant Mandeville, who alone had 
been taken, produced to the clerk a release 

1^ [Reported by Hon. William Cranch, Chief 
Judge.] 
2 [Affirmed in 7 Cranch (11 U. S.) 152.] 
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under the seal of Welch, and an order from 
him to dismiss the suit, whereupon the clerk 
made an entry upon the minutes of the 
•court, that the action was dismissed by- 
agreement of the parties. Afterwards, al 
the same term, the attorney who brought 
the suit in the name of "Welch, moved the 
court to reinstate it, and grounded his mo- 
tion upon his own affidavit, and the papers 
mentioned therein. The affidavit stated, that 
in the autumn of 1799, Prior brought to the 
attorney three bills of exchange, drawn by 
Welch upon Mandeville & Jamesson for 
2500 dollars each, and an account in the 
handwriting of Mandeville, acknowledging 
a balance due to Welch on the 31st of Jan- 
uary, 1798, of 8707 dollars and nine cents, 
to be paid in the times and manner therein 
stated. Prior, at the same time, stated that 
Welch was indebted to him and that he 
had taken those bills in payment, which 
Mandeville and Jamesson refused to accept, 
saying that Welch had deceived him in the 
sale of the lands. Prior left the papers 
with his attorney, and requested him to take 
the best measures to obtain the money from 
Mandeville & Jamesson; whereupon be 
brought two suits in the county court of 
Fairfax, in Virginia, the one was a suit at 
law in the name of Welch, against Mande- 
ville & Jamesson, founded upon their ac- 
kKowledgment of the balance of account. 
The other was a chancery attachment in the 
name of Prior, against Welch as an absent 
debtor, and charging Mandeville & James- 
son as garnishees. 

Upon the trial of the suit at law, the de- 
fendants produced the original contract re- 
specting the sale of the land, whereupon 
the attorney for Welch suffered a nonsuit, 
and having obtained an office copy of the 
contract, brought the present suit thereon, 
for the use of Prior, in the name of Welch, 
but without his directions, which was known 
to Mandeville. There had been no decision 
in the chancery attachment. The attorney 
never had any communication with Welch 
upon the subject of this suit; but he had 
reason to believe that Welch knew of the 
suits in Fairfax county, and did not interfere 
with them. The attorney corresponded sole- 
ly with Prior on the subject of this suit, 
who had directed the application of the 
money when recovered. That the attorney 
did not know of the release and order to 
dismiss the suit until after the entry was 
made on the minutes, and that the suit had 
been dismissed without his consent or that 
of Prior, who had been at all the expense of 
the suit. That he had been informed that 
Welch was in the prison-bounds, and that 
when Prior put the papers into his hands, 
lie informed him that It was his only pros- 
pect of receiving payment of the debt due 
to him by Welch. Whereupon the defend- 
ant, Mandeville, produced the affidavit of 
Welch, stating that he drew the bills in 
favor of Prior merely for him to get them 



accepted, and negotiate jthem for account of 
Welch and as his agent. That Prior never 
gave value for them, and instead of being the 
creditor of Welch, was his debtor; and that 
he (Welch) never made a transfer or assign- 
ment of the contract with Mandeville & 
Jamesson, to Prior, or any other person. 
The defendant, Mandeville, also produced a 
paper purporting to be the answer of Welch, 
to the chancery attachment in Fairfax coun- 
ty (but which had not then been filed in the 
suit), which contained the substance of his 
affidavit, and also a letter written by Welch 
to Mandeville & Jamesson, and sent by Prior 
at the time he presented the bills, corroborat- 
ing the 'fact that Prior was only his agent 
in that business. 

In this state of the case the court below 
continued the motion to reinstate the cause 
until the next term, to give an opportunity 
to Prior to produce evidence of an assign- 
ment of the contract and of his right to 
bring suit upon it; at which term he pro- 
duced his own affidavit, stating that Welch 
was indebted to him upwards of 14,000 dol- 
lars, and that Welch gave him the three 
drafts . on Mandeville & Jamesson, for his 
(Prior's) own use and benefit, for and on 
account of a tract of land sold to Welch, 
and which Welch sold to another person. 
He produced also certain other documents 
tending to corroborate his affidavit. 

But THE COURT refused to reinstate the 
cause, and ordered it to be dismissed accord- 
ing to the agreement of the parties, to which 
refusal Allen Prior took a bill of excep- 
tions, which the court signed. 

E. J. Lee, for Allen Prior, cited the follow- 
ing authorities, viz.: Corser v. Oraig [Case 
No. 3,255], in the circuit court of Pennsyl- 
vania, by Judge Washington; Ex parte Byas, 
1 Atk. 124; Atkin v. Barwick, 1 Strange, 
165, 166; Ex parte Oursell, Amb. 297; Teates 
V. Groves, 1 Ves. Jr. 280; Ancher v. Bank of 
England, 2 Doug. 637; McGullum v. Coxe, 1 
DaU. 139; Fitzgerald v. Caldwell, 2 Ball. 215; 
Gibson v. Minet, 1 H. Bl. 602; Chit. Bills, 
1, 2; Winch v. Keeley, 1 Term R. 619; Young 
V. WilUng, 2 Dall. [2 U. S.] 276; Row v. Daw- 
son, 1 Ves. Sr. 331. 

[See Case No. 17,371.] 

Affirmed by the supreme court of the United 
States, 7 Cranch [11 U. S.] 152. 
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WELCH V. MANDEVILLE et al. 

[2 Cranch, C. C. 82.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1813.2 

Parties — Pleading — Demukrek. 

A person for whose benefit an action ia 
brought, but who does not appear to be a party 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reversed m 1 Wheat. (14 U. S.) 233.] 
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upon the record, nor to be interested in the 
cause, cannot come in and, in his own name, 
reply fraud and collusion between the legal 
plaintiff and defendant to defeat the action; 
and such a replication is bad upon demurrer. 

Covenant to pay money for land sold to the 
defendants. The defendants pleaded that in 
a former suit between the same parties, for 
the same cause of action, such proceedings 
were had that "the said James Welch came 
into court, and acknowledged that he would 
not further prosecute his said suit, and from 
thence altogether withdraw hhnself." "Where- 
upon the record states that Allen Prior, for 
whose use this action is brought, comes and 
says, &c., in substance, that Welch being in- 
debted to him (Prior) in more than $8,707.09; 
and Mandeville and Jamesson being indebted 
in the sum of ?8,707.09 to Welch, the latter, 
by an equitable assignment, for a full and 
valuable consideration, assigned the said $8,- 
707.09 to the said Prior in discharge of the 
debt to him, of which Mandeville and James- 
son had notice. That the suit was brought in 
the name of Welch for the use of Prior, with 
the knowledge of Mandeville. That the suit 
was "dismissed agreed," without the author- 
ity, knowledge, or consent of Prior, or" his at- 
torney; and that Mandeville knew that Welch 
had no authority from Prior to dismiss the 
suit. That the dismissal was procured by 
Mandeville with intent to defraud Prior, and 
that the entry apd judgment thereon were 
made and entered by covin, collusion, and 
fraud; and that the said judgment was and is 
fraudulent. To this rephcation the defendant 
filed a general demurrer. 

[See Case No. 17,370.] 

E. J. Lee in support of the replication cited 
2 KoUe, Abr. 46, 'G; Master v. Miller, 4 Term 
R. 341, 343; Corser v. Craig [Case No. 3,255]; 
Bright V. Eynon, 1 Bm*rows, 395; Maxwell y. 
Levi, 4 Dall. [4 XJ. S.] 330, 335; Simms v. 
Slaeum, 3 Cranch [7 U. S.] 306. 

Mr. Swann and Mr. Taylor, contra, contend- 
ed that the replication could be only by the 
legal plaintiff; and that a stranger to the 
record could not intervene and plead that -which 
the legal plaintiff woidd not be permitted to 
allege— his own fraud. That the only remedy 
which Prior had was to apply to the court to 
prevent the retraxit at the time it was of- 
fered. That to admit Prior's legal I'ight to 
plead "in the cause, is inconsistent with the 
rule of law that a chose in action is not as- 
signable. 

THE COURT (THRUSTON, Circuit Judge, 
absent) sustained the demurrer to the replica- 
tion, because it was not made in the name of 
the legal plaintiff. 

[The judgment of this court was reversed by 
the supreme court on a writ of error. 1 Wheat. 
(14 tr. S.) 233.3 
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Case JSTo. 17,373. 

WELCH V. STE. GENEVIEVE, 

ri Dill. 130; 10 Am. Law Reg. (N. S.) 512; 14r 
Int. Rev. Rec. 93.3 ^ 

Circuit Court, D". Missouri. 1871. 

Musici PAL CoRPORA-tioss—DissoLUTiox— Rights 
OF Cheditoks — Mandamus to Col- 
lect Tax, &c. 

1. A municipal corporation, created by leg- 
islative act for public purposes, is not dissolv^ 
by its failure to elect officers. 

[Cited in People v. Selma Irrigation Dist. 
(Cal.) 32 Pac. 1048.] ■ 

2. The officers of our municipal corporations 
do not, in the sense of the English books, con- 
stitute an integral part of the corporation, but 
are the mere agents or servants of the corpo- 
rate body. (Arguendo by the circuit judge.) 

3. Municipal corporations cannot be dissolved 
by the courts for non-user, or misuser of their 
powers or franchises. (Arguendo by the cir- 
cuit judge.) 

4. Where a judgment existed against a munic- 
ipal corporation, having no property on which 
an execution could be levied, and whose duty 
it was to levy and collect a special tax to pay 
the judgment, and where the corporation was 
without officers and would not exercise the pow- 
ers it had to supply itself with officers, the court 
appointed its marshal a special commissioner to 
assess, levy, and collect the requisite tax; but 
suspended the execution of the order so as to 
allow the corporation time to elect officers, and 
itself to levy and coUect a tax. 

[Disapproved in Rees v. Watertown, 19 Wall, 
(86 V. S.) 118. Cited in Milner v. Pensa- 
cola, Case No. 9,619; Kelley v. Mississippi 
Cent. R. Co., 1 Fed. 570.] 

5. The ousting ordinance passed by constitu- 
tional convention of Slissouri, and the general 
incorporation act of that state, in relation to 
towns, construed. 

Motion to appoint a commissioner to levy 
and collect taxes to pay the- plaintiff's judg- 
ment. The case is this: On the 9th day of 
September, 1865, the plaintiff filed in this 
court his declaration on certain negotiable 
bonds issued by the city of Ste. Genevieve, 
and the summons was served on the 11th day 
of the same September, on "Francis C. Ro- 
zier, president of the board of aldermen, and 
acting mayor" of the said city. The record 
in that case recites an appearance by counsel 
for the city and an agreement that the defend- 
ant will enter its appearance at the next term. 
At the October term, 1866, judgment by de- 
fault was rendered against the defendant for 
$5,605. In May, 1870, the plaintiff filed his 
petition in this court for a mandamus, stating 
therein the recovery of the above-mentioned 
judgment; that execution had been issued 
and returned nulla bona; that the debt 
remains unpaid; that no tax to pay the same 
has ever been levied; that Francis C. Rozier 
was the last elected mayor, and certain other 
persons named were the last aldermen of the 
city; that they duly qualified when elected,- 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 14 
Int. Rev. Rec. 93, contains only a partial re- 
port.] 
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and served, and are still, in law, officers of 
the corporation; tliat no election has heen 
held, and that the failure to elect is for the 
purpose of preventing the petitioner and oth- 
ers from collecting their honds; that there 
is no way in which the petitioner can collect 
hut by the relief prayed for, which is a writ 
of mandamus to compel Rozier and the alder- 
men named to levy a tax upon the inhabitants 
and property of the city sufficient to pay the 
judgment. 

An alternative writ was issued as asked, 
to which, at the October term, 1870, Rozier 
and the other persons named made return as 
Individuals, and not as mayor and aldermen 
of the city. They set out in substance in 
this return, that they were the mayor and al- 
dermen of the city on the 4th day of July, 
1863; that on that day the new state constitu- 
tion was put into f Or ce, containing an ordinance 
(popularly known as the "Ousting Ordi- 
nance")* l>y which it was provided that with- 
in sixty days thereafter every person holding 
any office of honor or profit under the state, 
and in any municipal corporation, should take 
and subscribe the oath of loyalty therein pre- 
scribed, failing to talie which oath within 
sixty days, said office, it was declared, should 
ipso facto become vacant, and the vacancy 
should be filled according to the law govern- 
ing the case; and it was made penal to hold 
or exercise any of said offices without having 
taken and subscribed the oath. These per- 
sons return that they failed to take the oath, 
whereby their offices became vacant on the 
4th day of September, 1865 (five days before 
the plaintiff's original suit was brought), and 
they have not since acted. It was also stated 
in the return, that in August,' 1865, a pre- 
tended election was held, and city officers 
elected, who had taken the oath of loyalty, 
but that these persons reftised to ctualify, and 
never did quali^ or act; but that no record 
of this election can be found. The return 
refers to the act of the legislature of the state 
of Missouri, approved February 19, 1866 ^St. 
1SC5, p. 911), which recites that "on account 
of past troubles of the country, certain in- 
corporate towns and cities in this state have 
failed to hold their regular elections for offices 
now vacant and elective under their respec- 
tive charters," and enacts "that any justice 
of the peace residing within the limits of any 
such incorporated town or city is required, 
on the petition of twenty-five qualified voters 
of such town or city, to order at once a special 
election to fill all vacancies in offices elective 
under their respective charters," &c. The 
return states that no election whatever has 
been held under the aforementioned act, ap- 
proved February 19, 1866, and that the books 
and papers of the corporation are in the office 
of the clerk of the court. The return then 
Bets up that, on the 4th day of June, 1867, the 
county seat of Ste. Genevieve county, acting 
under general laws of the state concerning 
municipal corporations, declared the "Town 
of Ste. Genevieve" incorporated by the name 
29 FED. CAS.— 39 



of "The Inhabitants of Town of Ste. Gene- 
vieve," and a certified copy of the proceedings 
of the county court in this regard is filed 
with the return; and the respondents deny 
that they are officers of the city, and claim 
that by the constitutional ordinance afore- 
said, they are absolutely forbidden to act as 
such officers, and they ask to be dismissed. 
On this return the respondents were dischar- 
ged, and now Welch, tl^e judgment creditor, 
tiles his petition stating the above facts, and 
that there are not now, nor have there been 
for some years past, any officers of any kind 
in said corporation; tbat said corporation 
exists; that it has no property on which to 
levy; that his judgment is yet unpaid, and 
asking this court to appoint the marshal, or 
some competent .person, to assess, levy, and 
collect, upon the taxable property within the 
corporation, a tax sufficient to pay the judg- 
ment It is this petition which is before the 
court for action. 

Glover & Shepley, for plahitiff. 

Thomas 0. Reynolds, contra (amicus curise). 

Before DILLON, Circuit Judge, and 
TREAT and KRBKEL, District Judges. 

DILLON, Circuit Judge. This, application 
presents novel and interesting questions, 
some of which are of first impression. These 
will be noticed, however, only .«o far as B^ay 
be necessary to reach a conclusion. The city 
corporation not now appearing by counsel, 
and the record of the judgment upon the 
bonds against the city reciting an appearance 
by it, and service of the summons having 
been made upon the last chief officer of the 
city, the validity of the judgment must, in 
this proceeding, be assumed. 1 Rev, St. 1855, 
§ 2, art. 2; Muscatine Turn Verein v. Funck, 
18 Iowa, 469. 

The city of Ste. Genevieve was specially in- 
corporated in 1849, by a public act of the leg- 
islature of the state. Laws 1849, p. 298. Its 
charter has been several times amended, and 
it was in 1851 expressly authorized to issue 
the bonds to th-e plank road company, on 
which the plaintiff's judgment was rendered. 
Act Feb. 7, 1851. And it was subsequently 
•authorized to levy and collect annually, a 
special tax, to pay interest on such bonds. 
Act. Feb. 23, 1853. 

The constitution of the corporation is after 
the usual model of municipal corporations, 
having a special 'charter; the inhabitants are 
the corporators, the mayor is the chief ex- 
ecutive officer, and the aldermen constitute 
the governing body. 

It is suggested that the corporation thus 
created has been- dissolved because of its 
failure to elect municipal officers, and the 
disuse of its corporate functions since. Sep- 
tember 4th, 1865, when all of the mimicipal 
offices became absolutely vacant by force of 
the ousting ordinance passed by the constitu- 
tional convention. To this proposition I can- 
not give my assent. I deny that a corpora- 
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tion created by the legislature for the pur- 
poses of local municipal government can, 
without a provision to that efCect, be dis- 
solved by the mere failure to elect oflacers. 
The corporation is created by the charter. 
The officers do not constitute "the" corpora- 
tion, nor does the council even constitute "a" 
corporation. The inhabitants of the desig- 
nated locality, are the corporators. The offi- 
cers are the mere servants or agents of the 
corporation. Municipal corporations are cre- 
ated for public purposes, being auxiliaries of 
the state to assist in local administration. 

The effect at common law of the dissolution 
of a corporation was, that debts due by and 
to it were discharged, and its property re- 
verted to the grantors. Formerly, corpora- 
tions of all kinds, in England, both private 
and municipal, were usually created by royal 
charter, and the courts in that country have 
held, or assumed, that the loss of an integral 
part would dissolve a municipal corporation, 
or at least suspend its existence, and that its 
charter might, for a misuse of its franchises, 
be declared forfeited by judicial sentence in 
quo warranto, as in the famous case against 
the city of London in time of Charles II. 
Upon a critical examination of the decisions 
in England^ I doubt whether It is settled law 
even in that country, that a municipal corpo- 
ration can be totally dissolved in either of 
these ways; but if so, the doctrine has no ap- 
plication to our municipal corporations which 
are brought into existence for public pur- 
poses, by legislative act, and which do not, 
in the sense of the English boolis, consist of 
integral parts. 

For non-user or mis-user, courts may ju- 
dicially declare forfeited the charters of pri- 
vate, but not of public corporations. 

The charter or constituent act of the corpo- 
ration of Ste. Genevieve not being limited in 
duration, and not having been repealed by 
th« legislature, is still in force, and the arti- 
ficial body which it created still exists. 

Under the constitution of the United States, 
which prohibits a state from passing any act 
which impairs the obligation of contracts, it 
may be doubted whether it would be possible 
even for the legislature of the state, notwith- 
standing its general supremacy over the pub- 
lic corporations, to dissolve a corporation so 
as to defeat the rights of its creditors. Van 
Hoffman v. Quincy, 4 WaU. [71 U. S.] 537; 
Butz v. Muscatine, 8 "Wall. [75 U. S.] 583. 

But if the state has the power, it has not 
attempted to exercise it; on the contrary, 
the act of February 19, 186G, recognizes in 
the clearest terms, the corporations as still 
existing, notwithstanding their failure to hold 
their elections for offices made vacant by 
the ousting ordinance; and provides a method 
by which elections may be held, and corpo- 
rate officers supplied. There is much discus- 
sion in the adjudged eases, and some con- 
trariety of opinion with respect to the right 
of officers to hold over in the absence of ex- 
press provisions, beyond their terms, and un- 



til their successors are elected and qualified. 
But that question is not in this ease, be- 
cause whatever might otherwise be the legal 
right of the officers of the city to hold over, 
they cannot do so if they fail to take the 
oath required by the ousting ordinance. 

The officers of the city having failed to take 
the prescribed oath, their official existence 
was absolutely at an end on the 4th day of 
September, 18G5, and at that time the corpo- 
ration had no legal officers. The corporation 
offices became vacant, and not having been 
filled, are still vacant. And we have the 
anomaly presented of a public corporation 
without any officers de jure or even de facto 
to execute its powers or fulfil its duties. 

It is now suggested that the old corpora- 
tion, if not dissolved in the manner before 
considered, was nevertheless dissolved or su- 
perseded by the organization in 1867 of the 
town corporation by the county cdurt, under 
the general laws of the state. Rev. St. 1865, 
p. 240, c. 41. 

If it was thus superseded the inquiry would 
arise whether the town corporation was any 
thing more than the authorized legal suc- 
cessor of the old corporation, and bound to^ 
discharge its obligations. 

But on examining the abovementioned stat- 
ute, under which the supposed new incorpo- 
ration was attempted, and on which it rests 
for all the legal virtue it possesses, we find 
that it only authorizes, In the mode therein 
prescribed, the incorporation of towns and 
cities not already incorporated. It does not 
empower a town or city incorporated lij spe- 
cial charter, and which cannot therefore de- 
stroy its corporate life at Its own pleasure, 
to abandon Its charter without the consent of 
the legislature which gave it, thereby leaving 
the locality without municipal government or 
rule. , 

Legislative sanction is, in this country, in- 
dispensably necessary to the existence of 
every corporation; and as this new town or- 
ganization Is without legislative authority, it 
is wholly without validity, and its officers 
have no right in law to exercise powers un- 
der the general incorporation act; much less 
have they the right to exercise the functions 
of officers under the special charter. 

The city corporation being that which was 
established by the legislature under the char- 
ter, and that corporation remaining in ex- 
istence, although it is without officers, it is 
clear that no validity can attach to an unau- 
thorized organization under the general law. 
Offices must be de jure, but officers may be 
such de facto. To say that an officer is one 
de facto, when the office itself is not created 
or authorized by the legislature, is a political 
solecism, having no foundation in reason nor 
support in law. Decorah v. BuUis, 25 Iowa, 
12, 18; Hildreth's Heirs v. Mclnthre'a Devi- 
see, 1 J. J. Maxsh. 206; People t. White, 24 
Wend. 520, 540. 

If the gentlemen who are claiming under 
the new organization to be the officers of the 
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town had been elected under tlie charter," 
though irregularly, and were exercising and 
claiming to exercise the powers given hy 
the charter, which is still the organic act of 
the municipality, they would he, in the true 
sense of the term, officers de facto, and their 
acts as respects the public would be valid, 
and this court might, notwithstanding the ir- 
regularities In their election, issue its man-, 
damus to them to levy and collect the tax 
necessary to satisfy the plaintiff's judgment. 

But they were not elected under the char- 
ter, nor do they claim or assume to be officers 
of the city; and hence they could not law- 
fully levy or collect the tax; and there is no 
duty resting upon them in this respect which 
this court could compel them to execute by its 
writ of mandamiis. 

The corporation under the special charter, 
and its amendments, is the legal and only cor- 
porate body; the new organization is a bald 
usurpation of the franchises of the state, and 
its acts, unless ratified by the le^slature, are 
simply void. Decorah v. Bullis, 25 Iowa, 12. 

Thus we perceive the suggestion that the 
new organization destroyed or superseded the 
old corporation, to be unfounded. Not only 
so, but the foregoing observations answer the 
further suggestion that the creditor should 
cause a writ of mandamus to be issued and 
directed to the officers who are acting under 
the new town organization. 

The way is thus cleared to the immediate 
question which the court is called upon to de- 
cide, viz.: Whether it will appoint its mar- 
shal, or some other proper person, to assess 
and collect from the property of the municipal- 
ity a tax sufficient to pay the plaintifE's debt. 

For that debt he has the judgment of this 
court. Execution has been returned nulla 
bona. If the corporation had officers, a man- 
damus to require them to levy and collect 
the tax would be a remedy not only proper in 
itself, but one to which the judgment plaintiff 
is entitled as of right This is settled law in 
this court, and it is not necessary to cite cases 
upon the subject decided by the supreme court 
of the United States. The corporation, how- 
ever, has no officers, and we fear it is but 
too plain that the reason why the inhabitants 
do not elect officers under the act of February 
19, 1866, is that they cherish the delusion that 
they can defeat the rights of creditors, and by 
taking on a new organization escape old lia- 
bilities. Such notions of justice or corporate 
morality, if entertained, receive no counte- 
nance in the legislation or judicial decisions in 
Missouri, or elsewhere. Lindell v. Benton, 6 
Mo. 361; Rev. St 1865, p. 244; Butz v. Mus- 
catine, 8 Wall. [75 U. S.] 575, 581-584; Bank 
of Alexandria v. Patton, 1 Rob. (Va.) 499; 
Van Hoffman v. Qumcy, 4 Wall. [71 U. S.] 
537. 

Tliis court must protect and enforce the 
rights of its constitutional suitors. The send- 
hig of its marshal hito an indebted municipal- 
ity, armed with authority to levy and collect 
a tax, Is the exercise of a delicate and ex- 
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traordinary power, to be' avoided whenever 
possible; but which it will use whenever judg- 
ments it renders cannot otherwise be enforced. 
Riggs V. Johnson Co., 6 Wall. [73 U. S.] 166, 
198; U. S. V, Treasurer of Museathie Ck). 
[Case No. 16,538], Were there any municipal 
officers in ^sse, the court certainly would not, 
in the first histance, appohit its marshal, but 
would issue its command to them. 

Under the pecuhar circumstances of this 
case, which is without a precedent, there seems 
to be no remedy to the plaintiff but to make 
the order he asks. Anxious, however, to avoid, 
if may be, the carrying of this order into 
effect and to allow the corporation time to 
elect officers and itself to levy and collect the 
tax, the execution of the order will be sus- 
pended for the space of three months, and the 
right reserved to suspend it longer if a show- 
ing be made to the coiurt, or any of its judges, 
that an election of municipal officers, as pro- 
vided by the law and charter, has been duly ' 
held, and that the proper body has levied, and 
is proceeding, according to law, to collect the 
taxes necessary to satisfy the plaintiff's judg- 
ment Ordered accordhigly. 

NOTE. At common law, a municipal corpo- 
ration, it is said, may be dissolved: l.^By act 
of parliament; 2. By the loss of an mtegral 
part; 3. By surrender of the corporate fran- 
chises to the crown; and 4. By forfeiture of 
the charter, for abuse of its franchises, judi- 
cially determined. These modes of dissolution, 
except the first are believed, by the reporter, 
to be inapplicable to our American municipal 
corporations, constituted for public purposes, by 
legislative act. The existence of a corporation 
does not depend upon officers, and hence there 
is no such thing as dissolution by the loss of an 
integral part Of course a public corporation 
cannot abandon or surrender at "will, its corpo- 
rate functions or life. The doctrine of disso- 
lution by forfeiture for misconduct is familiar 
in its relation to private corporations, but it 
cannot properly, it would seem, apply to mu- 
nicipal corporations as here constituted. See 
Willc. Mun. Corp. e. 7, which contains an in- 
teresting examination of English cases down 
to that time on the subject. This author doubts 
whether there can be an actual and total disso- 
lution by loss of an integral part or by surren- 
der; but see 2 Kyd, Corp. c. 5; Glover, Corp. 
c. 20; Rex v. Pasmore, 3 Term B. 241; Grant, 
Corp. 305, note, and Mr. Justice Campbell's 
learned opinion in Bacon v. Robertson, 18 How. 
[59 U. S.l 480; People v. Wren, 4 Scam; 275; 
Smith V. Smith, 3 Desaus. Bq. 557. That mere 
failure to elect officers will not dissolve while 
the capacity to elect remains. See same au- 
thorities; also, Colchester v. Seaber, 3 Bar- 
rows, 1866; Mayor, etc., of ColeJiester v. 
Brooke, 7 Q. B. 383; Muscatine Turn Verein v, 
Funck, 18 Iowa, 469; Com. v. Cullen, 1 Har- 
ris [13 Pa. St.] 133; President etc., of Men- 
dota V. Thompson, 20 lU. 197. Contra: Lea 
V. Hernandez, 10 Tex. 137, but quere. 

As respects dissolution by repeal, the rights of 
creditors of a municipal corporation are pro- 
tected from invasion by the constitution of the 
United States. See U. S. v. Treasurer of Mus- 
catine Co. [Case No. 16,538]; Butz v. Musca- 
tine, 8 Wall. [75 U. S.] 575; Gelpcke v. Du- 
buque, 1 Wall. [68 U. S.] 175; Board of 
Oom'rs of Tippecanoe Co. v. Cox, 6 Ind. 403; 
Thompson v. Lee, 3 Wall. [70 U. S.] 327; Sout- 
ter V. Common Council of the Gift^ of Madi- 
son, 15 Wis. 30; Smith v. City of Appleton, 
19 Wis. 468; Blake v. Portsmouth & C. R. Co., 
39 N. H. 435. Compare Mumma v. Potomac 
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Ck)., 8 Pet [33 U S.] 281. Contra: Presi- 
dent, etc., of Port Gibson v. Moore, 13 Smedes 
& M, 157, where the court seems to have over- 
looked the constitutional provision protecting 
creditors, and the case conflicts with ttose 
above cited. 
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Case M-o. 17,373. 

WELD v. MADDEN. 

[2 Clife. 584.] 1 

Circuit Court, D. Maine. Sept. Term, 1866. 

TTnbbcorded Deed — Facts Constituting Impmed 
NoTrcE — Construction of Deed. 

1. A deed of certain real estate in Maine 
was executed in 1836, G. B. to F., but not re- 
corded tijl 1858. At the execution of the deed, 
R. was in the occupation of the premises con- 
veyed, and remained there, boarding with F., 
until the nest summer, when he left and never 
returned. F. and his grantees always contin- 
ued in open, notorious, and exclusive possession 
of the premises, making valuable improve- 
ments thereon, W- on the 8th of October, 
1853, attached the premises, and on the 24th of 
November, 1857, levied on them as the estate 
of B. Bdd, that these facts constituted implied 
notice to W. of B.'s deed to F., although the 
same was not recorded until after the levy. 

[Cited in Stafford Nat Bank v. Sprague, 17 
Fed. 789.] 

2. The description of the premises in the 
deed B. to F., was as follows: "A certain lot 
piece, or parcel of land in said Oherryfield, and 
on the west side of the Narragaugus river, and 
being all the lot of land which said Burbank 
purchased of one Joseph Chamberlain, except 
that part of said lot which said Burbank has 
heretofore sold and conveyed to said Freeman 
by deed, together with all the buildings, privi- 
leges, and appurtenances thereto belonging," 
there being no evidence of any prior deed from 
B. to P. it was held, that the title to the whole 
lot passed by the conveyance. 

Writ of entry dated April 6, 1860, plea nul 
disseisin. The demandant [David Weld] at- 
tached the premises by due process as the 
property o£ Caleb Burbank, on the 8th of Oc- 
tober, 1853. Judgment for the plaintiff was 
rendered October 24, 1857, and he levied his 
execution on the premises on the 24th of No- 
vember, same year. Burbank acquired title 
by deed of warranty from one Joseph Cham- 
berlain, dated Noyember 7, 1835, duly ac- 
knowledged and recorded. Having introduced 
the levy, and proved that the land therein de- 
scribed was a part of the Chamberlain lot, the 
demandant rested Ms case. The tenant [Cla- 
rissa W. Madden] set up title in her former 
husband, Stephen O. Madden, deceased, and to 
support the issue upon her part introduced the 
following conveyances: — ^Deed: Caleb Burbank 
to William Freeman, dated August 18, 1836, 
and acknowledged on the same day, but not 
recorded till April 29, 1858, after the date of 

1 [Reported by William Henry Clifford, Esq., 
RDd here reprinted by permission.] 



the levy. Deed: William Freeman to Stephen 
O. Madden, dated AprU 26, 1849, acknowl- 
edged on the same day, and recorded on the 
following day. Deed: Same to same, dated 
Jime 18, 1849, acknowledged same day, and 
recorded on the 1st of July, the following year. 
It was agreed that the tenant held the title 
of her deceased husband, and that the contro- 
versy should turn upon the construction and 
effect of the deed Caleb Burbank to William 
Freeman, prior in date to the attachment and 
levy, but in date of record subsequent to the 
attachment. 

The tenant claimed that demandant had im- 
plied notice of the existence of the deed, apd 
the evidence showed that tiie grantee under this 
deed went into possession in September or Octo- 
ber next after the date of its execution, and 
that he remained upon the premises making 
valuable improvements, until he conveyed the 
property to Stephen O." Madden. One Tris- 
tam Redman was in possession of the prem- 
ises under the grantor, at the date of the con- 
veyance, and he remained in the house board- 
ing with tie grantee until the next summer, 
when he left, and never returned. 

The description of the premises in the deed 
Burbank to Freeman was as follows:— "A 
certain lot, piece, or parcel of land in said 
Oherryfield, and on the west side of the Nar- 
ragaugus river, aiid being all the lot of land 
which said Burbank purchased of Joseph 
Chamberlain, except that part of said lot 
which said Burbank has heretofore sold and 
conveyed to said Freeman by deed, together 
with all the buildings, privileges, and appur- 
tenances thereunto belonging." The demand- 
ant insisted that the defence failed, because 
the deed Burbank to Freeman, imder which 
the tenant claimed, was "not recorded before 
the levy was made; but the court being of opin- 
ion that the question of implied notice should 
be submitted to the jury, the demandant of- 
fered to prove, as rebutting evidence, the con- 
tents of the deed referred to, in the recital of 
the deed Burbank to Freeman, which had pre- 
viously been mtroduced by the tenant without 
objection. No notice to produce the deed had 
been given, and there was no other evidence 
that any such deed was ever actually exe- 
cuted than what appeared in the recital. Un- 
der those circumstances the court ruled that 
parol evidence of the contents of the deed was 
inadmissible, and no exceptions were taken to 
the ruling. The substance of the instructions 
upon the question of implied notice were, that 
open and visible possession of improved real 
estate by the grantee of an unrecorded deed 
was at the date of this transaction implied 
notice to a subsequent purchaser of the same 
land; that iC the jury found that Freeman en- 
tered into the open and visible possession of 
the premises in October next after the date of 
his deed, and that he and those claiming under 
him continued in such possession, making val- 
uable improvements thereon, to the date of 
the demandant's attachment, then they were 
instructed that these facts constituted implied 
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notice to the demandant of the deed of Free- 
man, although they might find that Redman 
was at the time in possession under the gran- 
tor, and continued to reside there till the fol- 
lowing summer, provided they also found that 
Redman then ceased to live there, and that 
the possession of Freeman thereafter was 
open, notorious, and exclusive. Demandant 
moved for new trial 

P. Thatcher, for demandant 
Howard & Cleaves, for tenant 

CLIFFORD, Circtat Justice. The demand- 
ant does not controvert the correctness of the 
first instruction, nor can he with any hope of 
success, as such imdoubtedly was the law at 
the date of this transaction. Conceding that 
he nevertheless insists that the second instruc- 
tion is erroneous, because it admits that the 
person in possession under the grantor at the 
date of the deed Burbank to Freeman remain- 
ed for some months in the house with the 
grantee. His theory is tliat the change of pos- 
session must be immediate and complete in 
order to constitute the basis of the presump- 
tion of notice, but he refers to no decided case 
which gives any support to that theory. Red- 
man was in possession of the premises at the 
date of the deed, but whether as tenant at 
will, or otherwise, does not appear. He claim- 
ed no title, and at once became a boarder in 
the family of the grantee. During the next 
summer he left the premises; and the grantee 
and those claiming imder him have been in 
the open, notorious, and exclusive possession 
of the premises ever shice, and for a period of 
more than sixteen years, when the attach- 
ment was made. Numerous authorities might 
be referred to in support of the ruling of the 
court, but it seems to be unnecessary, as they 
are all one way. The matters of fact assumed 
in the instruction have been foimd by the Jury 
in favor of the tenant and therefore in de- 
termining the legal questions they must be re- 
garded as true. Such being the rule of law, 
it follows, as a necessary consequence, that if 
the instruction was correct, the demandant had 
implied notice of the deed under consideration. 

The second exception impliedly concedes 
that the deed in question was duly executed, 
and that the demandant had due notice of Its 
existence at the date of his attachment, but 
denies that the description hi the deed is sufli- 
cient to convey to the tenant a good title to 
the premises. Evidently the question here 
presented is entirely separate and distinct from 
the one just decided. They should be sepa- 
rately examined, and must be separately de- 
cided, as nothing but confusion of ideas can 
result from considering them together. Prior 
title is in the tenant if the description in the 
deed Burbank to Freeman is sufSeient to con- 
vey the land. Beyond doubt Burbank was the 
lawful owner of the whole of the Joseph 
Ohamberlahi lot, and It is equally dear that he 
conveyed to Freeman, by the deed of the 18th 
of August 1836, all of the lot which he thus 



acquired, except what he had before conveyed 
by deed to the same grantee. The argument 
of the demandant is, that the recital negatives 
the theory that the tenant held and owned the 
whole lot, but the proposition as between the 
parties is refuted by the express words of the 
deed. The grantor did not intend to convey 
the land twice, but he evidently meant to con- 
vey the whole lot, and could not be heard to 
aver the contrary. All that he intended by 
the recital was to exclude the conclusion of a 
double conveyance of the same land, that is, 
he intended to convey the whole lot, unless he 
had previously conveyed a part of it to the 
same grantee. The inference perhaps is, that 
he had previously conveyed a part of the lot 
to the grantee, but the recital contained no 
such definite statement, nor are there any 
words by which either the deed or the land 
supposed to be reserved can be identified. 
Granting that the deed was a good and suffi- 
cient conveyance as between the parties, then 
it foUows that the demandant cannot call the 
title In question, because he is a subsequent 
purchaser, with implied notice of the prior 
deed. His title under the finding of the jmry 
is no better than it would be if the deed Bur- 
bank to Freeman had been recorded at its date, 
and if it had been it is very clear that the 
levy would be of no avail. Implied notice 
of a valid prior deed defeats the title of a sub- 
sequent purchaser, and it must be. held to have 
the same effect upon a subsequent atfechment of 
the same land. Much of the error in the argu- 
ment for the demandant arises from commin- 
gling the two questions together. Unless the de- 
mandant had implied notice of the deed Bur- 
bank to Freeman, he must prevail; but if he 
had such notice, then he has no title whatever, 
if the deed between those parties was a suffi- 
cient and valid conveyance. The verdict of the 
jury shows that he had such notice, and it has 
already been shown that as between the par- 
ties, a good title was conveyed to the grantee. 
The effect of the recital is to bmd the grantor as 
well as the grantee, so that in no event could 
the former be heard to daun anything in the 
land described. Assume that the inference is 
that the grantor had. previously executed a deed 
of a part of the lot to the grantee, still it is 
obvious that the recital of that fact could not 
lessen or impair the title of the grantee, as be- 
tween the parties and the demandant, as a sub- 
sequent purchaser with notice is in no better 
condition. But estoppels must be certain to 
every intent and I am of the opinion that the 
language of the recital is too indefinite to sus- 
tain the views of the demandant. Besides, he 
claims nothuig under the reciial, and conse- 
quently is in no condition to make the objection 
which is the foundation of his motion. Through- 
out the argument he fails to show In what man- 
ner he would be benefited by a new trial, if the 
instructions of the court as to implied notice' a^re 
correct He does not even suggest that the 
whole lot was not conveyed to Freeman prior 
to the attachment All he pretends is, that, a 
part of it was' conveyed before the date of the 
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deed given in evidence; but it is difficult to see 
how tbat fact, if sbown, could operate to his 
advantage, and he gives no explanations upon 
the subject. 

Special reference is also made by the demand- 
ant to the other instructions, of the court, but it 
is unnecessary to examine those suggestions, as 
no such exceptions were taken at the trial, and 
no such objections are embraced in the motion. 

Being of the opinion that the finding of the 
jury is fully sustained by the evidence, the mo- 
tion for new trial is overruled. Judgment on 
the verdict 



Case Wo. 17,374. 

WELD et al. v. MAXWELL. 

[4 Blatchf. 136.] i 

Circuit CJourt, S. D. New Torli. March 2, 
1858. 

Customs Ddties — Equipments and Appubtenak- 
OES OF Ship— Whek not Dotiable. 

1. An anchor and chain cable, which is bona 
fide a part of the equipments and appurtenances 
of an American vessel, is not, on being brought 
by her to the "tJnited States, subject to duty, 
under the revenue laws of the United States. 

2. If an anchor and chain cable is .pur- 
chased abroad, by an American vessel, to sup- 
ply the place of one which has become unsea- 
worthy, from any cause, after the sailing of the 
vessel from a port Qf the United States, and if 
such purchase is made bona fide, for the use of 
the vessel, and not to sell it again as merchan- 
dise, and if it is used for the vessel, then it is 
bona iide a part of the equipments and appur- 
tenances of the vessel, and not subject to du- 
ty, upon its being imported into tiie United 
States. 

3. To be merely used as a part of the equip- 
ments and appurtenances of the vessel is not 
sufficient to change the character of the arti- 
cles, and to convert them from goods, wares 
and merchandise into a portion of the vessel. 
They must also be bona fide such a part, under 
a necessity not occasioned by any fault of her 
master or owners in not properly equipping her 
originally for her voyage. 

This was an action [by William P. Weld 
and others] against [Hugh Maxwell], collect- 
or of the port of New York, to recover back 
duties paid on a set of anchors and chain 
cables, under the following circumstances: 
In December, 1850, the American ship Meri- 
dian, then a new vessel, sailed from Boston 
to New Orleans, and thence to Liverpool, 
having on board a set of anchors and chain 
cables, as a part of her equipments. That 
was her first voyage. After she arrived at 
Liverpool, her master, by the direction of 
her owners, previously given, obtained there, 
in April, 1851, another set, consisting of 
four anchors and their chain cables, and the 
same were brought to New York in the ship, 
in June, 1851. Nothing had happened, dur- 
ing the voyage to Liverpool, to make the 
anchors and chain cables with which she 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



started less seaworthy than they were when 
she left the United States. The new set 
was purchased for the alleged reason that 
the former set was too light to hold the ves- 
sel while lying at anchor in the river Mer- 
sey, The new set continued to be used on 
the vessel after she brought it into the Unit- 
ed States. The former set was also brought 
to New York in the vessel, and was then 
sent to Boston to be used on board another 
vessel. The collector, under the act of July 
30th, 1846 (9 Stat. 42), imposed duties on 
the anchors and chain cables so purchased 
at Liverpool, as being goods, wares and 
merchandise imported from a foreign coun- 
try into the United States. At the trial, 
the jury were instructed, that if the anchors 
and chain cables in controversy were, at 
the time of their arrival in the United 
States, bona fide a part of the equipments 
and appurtenances of the ship, they were 
not subject to duty, but that, if they were 
not then bona fide a part of such equip- 
ments and appurtenances, they were subject 
to duty; that, if they were purchased* in 
Liverpool to supply the place of anchors and 
chains which had become unseaworthy from 
any cause, after the sailing of the vessel 
from a port of the United States, and if the 
purchase of them was made bona fide for 
the use of the ship, and not to sell them 
again as merchandise, and if they were used 
for the ship, then they were bona fide a part 
of the equipments and appurtenances of the 
ship, and not subject to duty, upon their 
being imported into the United States; and 
that, if they were purchased at Liverpool to 
supply the place of anchors and chain cables 
which had not become imseaworthy after 
tih'e ship sailed from a port in the United 
States, then they were not bona fide such 
a part of the equipments and appurtenances 
of the ship as to be exempt from duty. 
Under these instructions, the jury found a 
verdict for the defendant. The plaintiffs 
now moved for a new trial on the ground 
of error in such instructions. 

Almon W. Griswold, for plaintiffs. 
Philip J, Joaehimssen, Asst Dist Atty., 
for defendant. 

INGrERSOLL, District Judge. The ques- 
tion in this ease is, whether the anchors and 
chain cables purchased in Liverpool were 
goods, wares and merchandise imported 
from a foreign country into the United 
States, within the meaning of the revenue 
law. If they were, then duties were right- 
ly imposed upon them. It is insisted by the 
plaintiffs, that the articles in question were 
a part of the ship, and no more liable to the 
payment of duties than the vessel itself, 
and that, as the vessel was not liable to the 
payment of duties, these articles were not 
liable. 

When the vessel sailed from Boston, she 
was equipped in such manner as her owners 
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sa-w fit. It was their duty to put on board 
of her such anchors and chains as were 
fitted for the voyage— such as would malie 
her seaworthy. They equipped her with 
such anchors and chains as they saw fit. 
Nothing" happened during the voyage to 
malte them less seaworthy than they were 
at the time the ship sailed from the United 
States. If they were seaworthy for the voy- 
age, when she sailed from the United States, 
they were seaworthy when she arrived at 
Jjiverpool. The anchors and chains pur- 
chased at Liverpool were procured to be 
used, not in aid of the old set, but in place 
of and in substitution for the same. 

In (the case of U. S. v. Chain Gable [Case 
No. 14,77)0], it was held, that if the chain 
cable then in question was pmrchased in 
Liverpool to supply the place of another 
cable, which had become unseaworthy on 
jBie voyage, and the purchase was m'ade 
bona fide for the use of the ship, and not 
to sell as merchandise, or to be applied to a 
use distinct from its bona fide appropriation 
to the use of the ship, and if it was used for 
the ship on her arrival at the home port, and 
was bona ^de an appurtenance of her, then 
it was such part of the equipments of the 
ship as was not comprehended in the terms 
"goods, wares and merchandise," within the 
meaning of the revenue laws of the United 
States. 

After an attentive considerfLtion of the 
questions presented by the motion for a 
new trial, in the present case, I cannot be 
persuaded that the plaintififs have any legal 
or just cause of complaint in respect to the 
instructions given to the jury at the trial. 
That portion of the charge in which the jury 
were told, that if the anchors and chains in 
question were purchased in Liverpool to 
supply the place of anchors and chains 
which had become unseaworthy from any 
cause, after the sailing of the ship from a 
port of the United States, and if the purchase 
of them was made bona fide for the use of 
the ship, and not to sell them again as mer- 
chandise, and If they were used for the ship, 
then they were bona fide a part of the 
equipments and appurtenances of the ship, 
and not subject to duty, upon their being 
imported into the United States, was in con- 
formity to the law as laid down in the case 
of U. S. V. Chain Cable [supra]. The law 
as thus given to the jury for their guidance 
is well established by authority, and there 
can be no sound legal esception taken to it; 
and the remaining portion of the charge, 
when examined attentively and tested by 
well settled principles, would seem to be as 
free from doubt 

The anchors and chains in question, were, 
at the time they were procured in Liverpool, 
goods, wares and merchandise. They con- 
tinued to be goods, wares and merchandise 
up to the time they were brought to the 
United ' States, unless, subsequently to the 



time when they were so purchased, and 
prior to the time when they were so brought 
to the United States, they so changed their 
character as to cease to be goods, wares 
and merchandise, within the meaning of the 
revenue laws of the United States. They 
did not so change their character imless they 
became and were, at the time of their ar- 
rival in New York, bona fide a part of the 
equipments and appurtenances of the ship. 
To be merely used as a part of the equip- 
ments and appurtenances of the ship, was 
not sufBcient to change their character, and 
to convert them from goods, wares and mer- 
chandise, into a portion of the ship. That 
was decided in the case of U. S. v. Chain 
Cable. In addition to such use, they must, 
in order to make them a part of the equip- 
ments and appurtenances of the ship, have 
been bona fide a part of such equipments 
and appurtenances. They could not have 
been bona fide a part of such equipments 
and appurtenances, unless a necessity exist- 
ed, such as the law allows, to make them a 
part of such equipments and appurtenances. 
A necessity which the law allows is not 
merely a necessity dependent upon the will 
and discretion, and created by the act of, 
the master or the owners. It does not de- 
pend solely upon the bona fide motive of the 
njaste'r, when he purchased the goods, wares 
and merchandise, with the view to make 
them a part of the equipments and appur- 
tenances of the ship. Such was not the 
necessity which existed in the case of U. S. 
V. Chain Cable, and which the court de- 
cided to be sufficient to convert the chain 
cable then in question into a part of the 
equipments and appurtenances of the ship. 
The necessity in that case was a necessity 
caused by no act either of commission or of 
omission on the part of the owners or mas- 
ter. It was a necessity created subsequent- 
ly to the sailing of the ship from the United 
States, by a cause which the owners could 
not foresee, which they were not bound to 
foresee, and which, when the ship sailed on 
the voyage, they were not required to pro- 
vide against. When that ship sailed from 
the United States, she was properly equip- 
ped for the voyage. By a casualty which 
took place subsequent to her sailing, she did 
not continue to be properly equipped for the 
voyage, and, by such casualty, she was 
made unseaworthy. The court decided that 
the master, in order to remedy the unsea- 
worthiness, caused by such casualty, had a 
right to purchase, in a foreign port, goods, 
wares and merchandise, and bring them to 
the United States, as a part of the equip- 
ments and appurtenances of the ship. 

If the Meridian was unseaworthy for a 
voyage to Liverpool, she was not made un- 
seaworthy by any such casualty as existed 
in the case of the chain cable in U. S. v. 
Chain Cable [supra]. If she was unsea- 
worthy in consequence of her having too' 
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light ancliors and chains for a voyage to 
Liverpool, such unseaworthiness existed be- 
fore and at the time she sailed from the 
United States, and Tvas linown to her owners 
■when she so sailed. If such unseaworthi- 
ness existed, it existed in consequence of the 
fault of her owners, whose duty it was to 
make her seaworthy for the voyage upon 
which she was about to sail. If a necessity 
existed at Liverpool, which required that she 
should have a new set of anchors and chains, 
such necessity was occasioned by the fault 
of her owners in not properly equipping her 
with a proper set of anchors and chains, 
fitted for the voyage upon which she sailed, 
and by no other necessity; and such a neces- 
sity is not suflSicient, in law, so to convert 
the goods, wares and merchandise procured 
at Liverpool, into a part of the equipments 
and appurtenances of the ship, as to ex- 
empt them from duty, upon being brought 
into the United States. There can be no 
bona fide appropriation of goods, wares and 
merchandise to the use of the ship, so as 
to affect the revenue laws of the United 
States, when the appropriation is caused, and 
caused solely, by the neglect of the owners, in 
not complying with the duty required of 
them by law, to make the ship seaworthy 
for the voyage, before the voyage is under- 
taken. According to the ease U. S. v. Chain 
Cable [supra], an appropriation of the ar- 
ticles to the use of the ship will not make 
them a part of the equipments and appurte- 
liances of the ship, unless such appropriation 
is a bona fide appropriation. If the ship was 
unseaworthy, she was so by the culpable 
neglect of her owners in not furnishing, her, 
before she sailed from the United States, 
with proper anchors and chains for the voy- 
age; and no culpable neglect can be said 
to be bona fide. 

Any other construction would open a wide 
door for the commission of fraud upon the 
revenue laws of the United States. In this 
very case, it is claimed by the plaintiffs 
that the anchors and chains with which the 
Meridian sailed from the United States, were 
seaworthy for any voyage, except for a voy- 
age to Liverpool; and that they were insuffi- 
cient for that voyage, only because they 
were too light to hold her while at anchor 
in the river Mersey. Both sets of anchors 
and chains, the old one, and the set purchas- 
ed at Liverpool, came in the ship to the 
United States, as a part of her equipments 
and appurtenances. If the new set, upon the 
facts in this case, are not subject to duty, 
then all American ships can be sent to sea 
on a foreign voyage without any chains and 
anchors, and can, while abroad, be furnished 
with proper and sufficient ones, to be brought 
to the United States duty free. 

The motion for a new trial is denied. 



WEJLD (UNITED STATES v.). See CasQ 
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Case KTo. 17,375. 

WELDDES V. EDSBLL et al. 

[2 McLean, 366.] i 

Circuit Court, D. Indiana. May Term, 1841. 

Patment of Jddgment — Receipt of DspoTr 
Clerk— Fraud— LiABiLiTr of Cl.euk 

— ESEOUTIOM. 

1. Where defendants, by the misrepresenta- 
tion of their agent, procured the deputy clerk 
to receive an assignment of a judgment, and 
depreciated paper, in payment of a judgment, 
for which he gave a receipt, the plaintiffs are 
not bound by it, and may issue their execution. 

2. Such an arrangement being wholly unau- 
thorized by the plaintiffs, the court will not set 
aside the execution. 

3. Nor will the court enter a rule on the clerk 
to pay over the paper received by his deputy,- 
the clerk never having sanctioned the arrange- 
ment. 

4. .The clerk is bound by the acts of his 
deputy, but where the act is not in the ordi- 
nary course of business, and, especially, where 
it has been done through the procurement and 
misrepresentations of a party, the liability of 
the clerk may be doubtful. 

5. Under such circumstances the court will 
not give to the party a summary mode of re- 
dress. 

[Action by Welddes against J. W. and Sam- 
uel Edsell.] 

Mr. Lockwood, for plaintiff. 

Mr, Cooper, for defendants. 
o 

McLBAN, Circuit Justice. Samuel Edsell, 
one of the defendants, ffied an affidavit stating 
that, at November term, 1838, the plaintiffs, 
citizens of New York, obtained a judgment 
against them for $1,198.84, and that the de- 
fendants paid on the judgment $824.48, by 
the assighment of a judgment in the defend- 
ants' favor, against Roehill & Spencer, to 
and for the plaintiffs, and that on the 4th 
January, 1839, they paid to the clerk of this 
court ?416.00,- and, also, ?8.40 costs on said 
judgment. That the amount of the judgment 
assigned had been paid to the plaintiff's at- 
torney, and that the money paid to the clerk 
was equivalent to specie, as he is informed 
and believes, and .that the clerk gave to de- 
fendants a receipt in full for the judgment. 
That notwithstanding said payment execu- 
tion has been issued on the judgment, and is 
now In the hands of the marshal. And the 
defendants, by their counsel, move the court 
to set aside the execution. 

The receipt of the deputy clerk was pro- 
duced as above, and he, being s^vorn, states 
that the agent of the defendants, from whom 
he received the above assignment of the judg- 
ment and payment, and to whom the receipt 
was given, informed him that the plaintiffs' 
counsel had agreed to receive the judgment 
assigned and the payment of the Indiana 
paper, in discharge of the judgment against 
the defendants, and relying upon this state- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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ment he made the arrangement with the de- 
fendant's agent. 

The counsel for the plaintiffs, being sworn, 
states that, he made no such arrangement as 
above represented with the defendants or 
their agent. That the money on the as- 
signed jtidgment is in his hands, subject to 
the order of the defendants. It has not been 
applied on the judgment against them, be- 
cause the defendants refused to have it so 
applied, unless the counsel would agree, also, 
to sanction the above payment, in paper, to 
the deputy clerk. 

On this state of facts the court refused to 
set aside the execution. The deputy clerk, 
in making the arrangement, was misled by 
the statement of the defendant's agent, and 
the plaintiffs ought not to be prejudiced by 
it.- As the plaintiffs demanded specie from 
the defendants, and as the above arrange- 
ment avoided the payment of specie, it seems 
to have been intended to defeat the plaintiffs' 
demand. The arrangement was, in fact, 
made, without authority, and, under the cir- 
cumstances, we think, the plaintiffs are en- 
titled to their execution. 

At a subsequent day of the term a motion 
was made for a rule on the derk to pay over 
the money received by his deputy to tiie de- 
fendants, and the merits of the motion were 
discussed as though the rule had been grant- 
ed. On a motion of this kind the court will 
not consider the question which has been 
raised as to the power of the clerk to receive 
the amount of a judgment on his docket, and 
give a discharge against it. It has been 
usual to make such payments, and this is 
enough to fix the liability of the clerk under 
ordinary circumstances. And had this pay- 
ment been made in money the court would 
not hesitate to enter the rule. But this can- 
not be considered a bona fide payment on the 
part of the defendants. From the time the 
arrangement was made known to the clerk 
he refused to sanction it. And the deputy 
had no special authority to make it It was 
not, in fact, in the line of his ordinary duty 
ap deputy. Suppose he had executed a re- 
ceipt to the defendants without receiving a 
dollar of the money, would the clerk have 
been bound? He did, in fact, execute a re- 
ceipt without receiving money. The assign- 
ment of the judgment the deputy had no 
authority to take, nor had he a right to re- 
ceive the Indiana paper which he did re- 
ceive. 

If an agent act within the line of his duty 
he binds his principal; but if he exceed his 
powers he does "not bind him. The custom 
of an office, under the general sanction of its 
head, would bind him. Whatever is done, 
generally, by a deputy clerk may be presumed 
to be done with the sanction of the clerk; 
and, under such cireumstinces, no secret 
agreement or understanding, between the 
clerk and his deputy, can relieve the clerk 
from responsibility. But where a thing is 
done, as in the present case, out of the ordi- 



nary course of businessi and, especially, where 
this deviation has been through the procure- 
ment and misrepresentation of the. party or 
his agent, the liability of the clerk may be 
considered doubtful. If the act of the dep- 
uty were procured through the fraud of the 
defendants, it is clear that the clerk cannot 
be held liable. 

But we deem it unnecessary, on this motion, 
to decide this question. Whether the clerk 
is liable or not, for the Indiana paper received 
by his deputy, we are clearly of the opinion 
that under the circumstances the defendants 
are not entitled to this summai-y relief. 



Case ISTo. 17,376. 

WBLFORD v. GILHAM. 

[2 Oranch, 0. C. 556.] i 

Circuit Court, District of Columbia. April 
Term, 1825. 

GrAMiNG Debts — Indemnity Note — Jddgments — 

PliEAIUNG. 

1. A note ^ven as indemnity to the bail, 
who had paid off a judgment obtained against 
his principal for a gaming debt, and for which 
the bail was liable, and had become fixed be- 
fore he received the note, was not a note the 
consideration of any part of -which was for 
money or other valuable thing won at any game, 
within the meaning of the Virginia statute 
against gaming. 

2. A plea of the statute- of gaming to a prom- 
issory note is substantially defective in not stat- 
ing what debt or judgment the note was given 
to secure, by what court the judgment was 
rendered, and the names of the persons who won 
and lost the money. 

3. The judgments which are made void by 
the Virginia statute against gaming are judg- 
ments voluntarily confessed by way of se- 
curity for a gaming debt, not judgments render- 
ed in invitum. 

4. The statute of Virginia makes void all 
contracts where any part of the consideration 
is money won at any game. 

Assumpsit against the indorser of Farish's 
note. The defendant pleaded the Virginia 
statute of gaming of the 8th of December, 
1792 (page 174), which makes absolutely void 
aU contracts where any part of the considera- 
tion is for money or other valuable thing won 
at any game. General demurrer, and joinder. 

Mr. Mason, for defendant, cited Woodson 
V. Barrett, 2 Hen. & M. 80. 

Mr. Wise, contra, cited Alcinbrook v. Hall, 
2 Wils. 309. 

CRANCH, Chief Judge. The defendant 
was sued as indorser of one Farish's note, 
and pleaded: 1st. The general issue. 2d. 
That before the making of the note, the 
maker and one Boyd "played together at a 
certain unlawful game at cards commonly 
called loo, for divers sums of money, upon 
tick and credit, and not ready money;" and 
that Farish lost, and Boyd won, divers sums 

1 [Reported by Hon. William Granch, Chief 
Judge.] 
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of money amounting to 5410. "And after- 
wards tliere was instituted by the said Boyd 
against the said Farish upon his promises 
and agreements to pay the said sums of mon- 
ey so lost as aforesaid, a suit at law in the 

court, in the city of Baltimore, in which 

such proceedings were had, that the said R. 
G. Welford, the plaintiff, became and entered 
as the special bail for the said Farish; and 
thereafter a judgment was rendered in and 
by the said court against the said Farisb for 
the amount of moneys so lost by him as 
aforesaid, and thereupon certain proceedings 
were had and commenced by the said Boyd 
against the said Welford as special bail as 
aforesaid, in order to mate him liable for 
and pay the amount of the judgment afore- 
said; when, in order to relieve the said Wel- 
ford as special. bail as aforesaid, the note in 
the declaration mentioned was drawn and 
made by the said Farish and indorsed by the 
defendant with the intent and for the pur- 
pose of relieving the said Welford ^ special 
bail as aforesaid, and of being delivered to 
the said Boyd, in lieu of the said Welford's 
engagement as bail as aforesaid, and to/se- 
cure the payment of the judgment aforesaid; 
and for the purposes and considerations 
aforesaid, the said note so drawn and in- 
dorsed as aforesaid, was thereafter deliver- 
ed to the said A. H. Boyd, who took and re- 
ceived the same and carried the said note to 
be placed for collection in the Bank of Poto- 
mac, in the town of Alexandria. And the de- 
fendant avers that the said plaintiff there- 
after, well knowing the consideration upon 
which the said judgment had been rendered, 
and in which he had entered as special bail 
as aforesaid, and that the same was rendered 
for the said amount of moneys so lost at the 
game aforesaid, paid off and discharged the 
same, and then and there took and received 
the said note mentioned, well knowing the 
purposes and considerations for which the 
same had been so drawn, indorsed, and" de- 
livered as aforesaid; and the defendant says 
that, by reason of the premises, and by force 
of the statute in such case made and provid- 
ed, the said note was then and is wholly void; 
and this he is ready to verify. Wherefore," 
&c. 3d. The third plea is like the second, ex- 
cepting that it avers that the note was placed 
In the Mechanics Bank of Baltimore, for col- 
lection, who placed it in the- Bank of Poto- 
mac for collection; and that it was after the 
dishonor of the note that the plaintiff paid 
off the judgment aud received the note. 4th. 
The fourth plea is, "that the note in the 
declaration mentioned was drawn and given, 
in part, to secure a certain debt and judgment 
which before that time had arisen and been 
rendered for certain moneys won at unlaw- 
ful gaming; and that the plaintiff took and 
received the said note, well knowing the pur- 
poses and consideration for which the same 
had been so drawn and given as aforesaid; 
and the defendant says, that, by reason of 
the premises, and by force of the statute In 



such cases made and provided, the said note 
was and is wholly void, aiid this he is ready 
to verify," &c. To the three last pleas there 
was a general demurrer and joinder. 

The main question upon this demurrer is, 
whether the Virginia statute against gaming 
of the Sth of December, 1792 (chapfer 96), is 
a bar to an action brought by the bail, (who 
was fixed upon a judgment against his prin- 
cipal for a gaming debt, and who paid off 
that judgment,) against the indorser of a note 
given to the bail for the amount which he 
had so paid. Or, in other words, whether it 
appears, by the pleadings, that any part of 
the consideration of this note was money won 
at cards, or other game, within the meaning 
of that statute? It is stated in the second 
plea, that the note was made and indorsed 
for the purpose of relieving Welford as spe- 
cial bail, and with intent to secure the pay- 
ment of the judgment; and that the plain- 
tiff, having paid off the judgment, knowing 
it to be for a gaming debt, took the note, 
knowing the intent with which it was made, 
and its consideration. The plea does not 
state that at the time the plaintiff became 
bail, or at the time of the judgment against 
Farish, or at any time before the plaintiff 
was fixed, as bail, he knew it to be a gam- 
ing debt It must therefore be taken as a 
fact that he was innocently bound for the 
debt, and could not, at law, discharge himself 
but "by paying it; for I presume he could not 
have pleaded the statutfe in bar of the scire 
facias. It is true that in second Institute 
(page 470), Lord Coke, in his commentary up- 
on the statute of 13 Edw. I. c 45, which gives 
the writ of scire facias to revive judgments, 
in personal actions, says, "that the tenant or 
defendant, though he be stranger to the re- 
covery, shall not plead against the recovery 
any thing that proveth it to be erroneous or 
voidable; but he may plead matter that 
proveth the recovery void; as that it was 
coram non judice, or the like." "Neither 
sball he, in a scire facias, plead any thing 
against the title or matter of the recovery, 
where he may have an action, and. therein 
falsify the same." "But the tenant or defend- 
ant may plead divers matters, after the judg- 
ment given, to bar the plaintiff of execution, 
as outlawry, a release of actions," &c. And 
again, in page 472, he says: "And seeing 
the words of the scire facias be, quare ex- 
eeutionem habere non debet, the tenant or 
defendant may plead any thing in bar of ex- 
ecution, as hath been said before." It is true 
also that the act of assembly of Ytrginia against 
gaming, of the 8th of December, 1792 (page 
174), declares, "that all promises, agreements, 
notes, bills, bonds, or other contracts, judg- 
ments, mortgages, or other securities or con- 
veyances whatsoever made, given, granted, 
drawn, or entered into, or executed by any 
person or persons whatsoever, where the whole 
or any part of the consideration of such prom- 
ise, agreement, conveyances or securities, shall 
be for money, 'won' at any game, shall be 
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utterly void, frustrate, and of non effect, to 
all intents and purposes whatsoever." Yet 
I am strongly inclined to tMnk that the judg- 
ments contemplated by that act, are only 
such judgments as should be voluntarily con- 
fessed by way of security for the debt. The 
words are, "judgments, mortgages, or other 
securities or conveyances," "made, given, 
granted, drawn, or entered into, or executed," 
"by any person." These expressions do not 
seem to refer to judgments rendered, by a 
court, in invitum; but such, as should be 
agreed beforehand to be confessed by way of 
security; which was a very common mode of 
giving security in England at the time of the 
statute of 9 Anne, c. 14, from which the Vir- 
ginia statute seems to be copied so far as it 
makes judgments void. The British statute 
does not use the words "promises, agree- 
ments, and other contracts," which are in the 
statute of Virginia; but it has the words 
"judgments, mortgages, or other securities or 
conveyances," and the English courts have 
decided that although the security is void, yet 
the contract remains; upon which ground the 
case of Robinson v. Bland, 2 Burrows, 1077, 
was decided in favor of the plaintiff; yet 
that judgment was for money knowingly 
lent at the time and place of play, and would 
have been void by the express words of the 
statute of Anne, unless the word "judg- 
ments," in that statute is to be restricted to 
judgments agreed to be confessed by way of 
security. If such a restricted construction 
be not given to the statute, the judgment in 
the case of Robinson v. Bland, was void the 
moment it was rendered; and the sheriff was 
-a trespasser in serving the execution. 

The judgment therefore of Boyd v. Farish, 
I apprehend, was not utterly void, so that 
the bail could avail himself of the statute by 
plea to the scire facias, as he could if the 
judgment had been coram non judice. If 
then, the plaintiff, Welford, was bound at 
law to pay the debt, and could not discharge 
himself by plea to the schre facias; and if he 
paid off the judgment, as the plea states, be- 
fore he received the note; and if the note was 
given to him for his indemnity, or in the 
words of the plea, "for the purpose of re- 
lieving the said Welford, as special bail as 
aforesaid," and to secure to him the payment 
of the amount of the said judgment which he* 
had paid, or was bound or was about to pay, 
(which I take to be a fair paraphrase, and to 
be the true meaning of the words, in the 
plea, "and to secure the payment of the judg- 
ment aforesaid,") then I think the facts stat- 
ed in the plea do not show that any part of 
the consideration of this note was for money, 
or valuable thing won at any game, within 
the meaning of the statute, ' 

I do not perceive any material difference be- 
tween the second and the third pleas. 

The fourth plea I take to be substantially 
defective In not stating what debt or judg- 



ment the note was given to secure; by what 
court the judgment was rendered; and the 
names of the persons who won and lost the 
money. 

I am, therefore, of opinion that the judg- 
ment upon the demurrer ought to be for the 
plaintiff. 

The other judges concurred. 



WELLEE (FEASER v.). See Case No. 5,064. 

WELLEE (EOGEES v.). See Case No. 12,- 
022. 

WELI/ER, The SAM. See Case No. 12,290. 



Case Wo. 17,377. 

In re WELLES. 

[18 N. B. E. 525.] i 

District Court, S. D. New York. Aug. 9, 1878. 

Bankkoftot— Composition. 

[1. The fact that the schedules stated the 
real estate of the bankrupt as of tmknown or 
uncertain value is not a good objection to a 
composition.] • 

[2. The objection that the estate could pay 
more will not avail, imless very clearly made 
out, and the disparity is evident] 

[In the matter of Henry S. Welles, a bank- 
rupt.] 

Tremain T. Tyler, for bankrupt. 

E. P. Andrews, for opposing creditor, 

CHOATE, District Judge. Motion to con- 
firm composition. 

1. The objection that the schedules stated the 
real estate of the bankrupt as of imknown or 
uncertain value, is not a good objection to a 
composition. If the schedules are imperfect or 
indefinite, creditors may have them amended, 
or may get the Information they may require 
by examination of the debtors or otherwise. 

2.'The objection that the house in trtica, 
standing in the name of the bankrupt's wife,, 
should have been included in the schedules, and 
should be deemed- the property of the bank- 
rupt, must be overruled. The facts were 
brought out by the testimony, and submitted to 
the creditors, and it is immaterial whether the 
property was named in the schedules or not. 
The possibility that an assignee might by liti- 
gation receive something from this property 
was, no doubt, one of the considerations that 
the creditors weighed in coming to the conclu- 
sion to accept the composition. I cannot say 
that they judged unwisely in giving very little 
value to this possibility. 

The general objection that the estate could 
pay more is not one that will avail, unless 
very clearly made out, and imless the disparity 
is evident. I cannot say that this is shown* 
Motion granted. 

1 [Reprinted i>j permission.] 
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Case No. 17,378. 

WELLES V. NEWBERRY. 

[4 McLean, 226.] i 

Circuit Court, D. Michigan. Jxine Term, 1847. 

JcBisDioTJON OP Federal Court — Colorablb 
Assignment op Cause of Actios. 

[Where a note is transferred by a bank to a 
nonresident of the state to secure a prior debt, 
and is to be restored to the bajik in case the 
debt is paid, and the transfer is made merely 
for the purpose of suing in the United States 
court, the note still remaining the property 
of the bank, the transferee cannot sue liiere- 
on in that court.] 

[This was an action on a promissory note by 
William B, Welles against Oliver Newberry. 
Heard on motion for a new trial.] 

Mr. Romeyn, for plaintiff. 
Mr. Bates, for defendant. 

WILKINS, District Judge. This cause was 
tried at the last term, and verdict rendered for 
the defendant The action was brought against 
him as one of the indorsers of a certain prom- 
issory note, made by one George L, Whitney, 
at Detroit, Januaiy 21, 1839, for the sum of 
three thousand, five hundred dollars, payable 
ninety days after date. The principal witness 
for the plaintiff, was Mr. John A. Welles, who 
proved the maMng of the note, the hand-writ- 
ing of the defendant as indorser, its negotiation 
and discount at the P. and M. Bank of Michi- 
gan, at the time of its date, of which banking 
institution the witness was then the cashier, 
the protest of the note at maturity for non- 
payment, and the regular notice to the indore- 
ers. On cross-examination, Mr. Welles further 
testified, in substance, as follows: "The Fann- 
ers' and Mechanics' Bank continued the own- 
ers of the note, until the 10th of March, 1845, 
when it was assigned by deed under seal, with 
other notes and assets of the bank to the plain- 
tiff, as collateral security for a loan of money, 
made to the bank by Mm, and other stock- 
holders, one of whom was a citizen of this 
state. The nominal consideration in the deeci 
of assignment, was one thousand two hundred 
dollars. Under its provisions the proceeds, as 
collected, were to be applied by the plaintiff, 
as assignee, in payment of the loan to the bank; 
after the liquidation of which, by the means 
thus provided, or otherwise, this note, with 
others, if uncollected, was to revert to the 
bank. The note never was out of the posses- 
sion of the bank— was never actually delivered 
to the plaintiff— and was transferred expressly 
with the view of bringing this suit in the court 
of the United States. The plamtiff was not 
here at the tune of the execution of the assign- 
ment, and never had been here before. His 
first visit to this place, was in the summer of 
1845, subsequent to the assignment^ and nei- 
ther he nor any other person ever paid any 
thing for the note. He was not aware that 
the plaintiff knew any thing about the transae- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



tion at the time, or that this particular note 
had been assigned to him. The bank had a 
general arrangement with certain of the stock- 
holders, who had made pecuniary advances for 
its relief, to transfer to them as collateral se- 
curity certahi notes, but the original object in 
the assignment of this note to the plaintiff with- 
out his knowledge, was to enable suit to be 
brought in the circuit court of the United States, 
and thereby avoid the decision of the state 
courts, in relation to proof of notice. Sub- 
sequently, in the month of June, the plaintiff 
ratified the assignment, and accepted this note 
as collateral security for his advances, but the 
note itself never was delivered to him, and 
never passed out of the actual custody of the 
bank,, until delivered by the Witness to Mr. 
. Abbot, the attorney of the bank, to bring this 
suit. The arrangement with the other indors- 
er, was made and completed anterior to the 
assignment to the plaintiff." The note was 
delivered to the attorney without explanation, 
as the note of the plaintiff, and at the time, 
the bank was indebted to him beyond the 
amount of the note. Such is the substance of 
the testimony of Mr. Welles, the witness of 
the plaintiff, and for a long time the cashier 
of the Farmers' and Lleehanics' Bank of 
^Michigan, a banking institution chartered by 
this state, and located and doing business in 
tlie city of Detroit. 

On the question presented by this testimony, 
the court, among other matters, instructed the 
jury that: "If they believed that the note was 
transferred only as collateral security, to se- 
cure a prior debt of the bank to the plaintiff, 
to be accounted for and restored to the bank, 
in ease such debt was otherwise discharged, 
and for the purpose of suing in the United 
States court, the note still remaining the prop- 
erty, and in possession of the bank, then such 
assignment did not absolutely vest the owner- 
ship of the note in the plaintiff." 

The new trial is asked, on the ground of the 
insufficiency of the testimony, and error in 
the charge of the court; but argued mainly on 
the last point. It is clear that the banlc was 
the real holder of the note, from the period of 
its negotiation, down to the institution of the 
suit in this court. The assignment of the 
plaintiff, under the circumstances, with the 
sole object of bringing the suit in this court, 
did not divest the bank of its properly, or 
make the plaintiff the real holder. He was 
merely the agent of the bank, with authority 
to collect, and bound to account for the pro- 
ceeds; and if uncollected, to restore the note 
to the principal. In fact, the suit was insti- 
tuted and prosecuted for the sole benefit of, 
and under the direction of the bank, in the 
name of the plaintiff. It is true, the posses- 
■sion of a negotiable note is prima facie evi- 
dence of the party's being a holder for a valu- 
able consideration, and he is not bound to 
prove by other evidence, that he is a bona fide 
holder. But, if it is proved aliunde, that he 
is but a mere agent, to give jurisdiction to 
this court, and holds and prosecutes the note 
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as such, and -with sucli object, Tie can not re- 
cover a judgment upon it here in Ms own 
name. Such -was the decision of Mr. Justice 
Story in Tliateher v. Winslow [Case No. 13,- 
S63], and who cited 10 Johns. 387, and 5 Mass. 
401. 

The point made in Thatcher v. Winslow [su- 
pra] was, that the plaintiff was not the owner 
of the notes, upon which the action was 
brought, but that they belonged to the Mer- 
chants' Bank at Newport, by which they had 
been originally discounted, and that they had 
been delivered to the plaintiff for the purpose 
of enabling suit to be brought upon them in 
the circuit court of the United States. The 
evidence here was much stronger against the 
plaintifiE's recovery, for this note was never 
actually delivered to him, nor was he privy to 
the deed of assignment at the time of its ex- 
ecution, his name being used without his as- 
sent at the time, and the assignment was 
made to him as a citizen of a foreign jurisdic- 
tion, having an interest in the bank, for the 
sole purpose of enabling the bank to bring suit 
in this court. Apart from his interest in the 
bank as a stockholder, the plaintiff had no 
substantial interest in the note. The jury 
found the facts that the plaintiff was to ac- 
count to the bank for the note as agent, and 
to restore it, if not collected, and that the 
note still remained the property of the bank, 
and that the action was prosecuted for the 
benefit of the bank. Such being the case, he 
could not maintain an action as the indorsee 
of the note against the defendant in this court. 
But, the plaintiff's title to the note, if any he 
had, was not derived from the contract of in- 
dorsement. He did not receive it as negotia- 
ble paper, in the course of trade. The note 
was past due at the time of the transfer, many 
years previous to the assignment, the note 
had matured, and had been protested for non- 
payment. His title, therefore, was conferred 
by the deed of assignment, which ch:cum- 
stance alone, was sufficient to defeat his action 
in this court Motion for a new trial refused. 



WELIvFORD (CHESTER v.). See Case No. 
2,662. 

Case No. 17,379. 

WELI/FORD et aZ. v. EAKIN. 

[1 Cranch, C. O. 264.]. i 

Circuit Court, District of Columbia. Nov. 
Term, 1805. 

Action on Note— Subscribing Witness— Pkoop 
OF Handwriting. 

If the subscribing witness to a note he not 
within reach of the process of the court, it is 
not necessary to produce him or to prove his 
handwriting; but the defendant's handwriting 
may be proved. 

Debt on note. Mr. Vasse was a subscrib- 
ing witness. The plaintiff gave evidence that 

1 [Reported by Hon. William Cranch, Cliief 
Judge.] 



Tasse had been summoned at the last term 
from Staunton, in Virginia, but had heard he 
had gone to Tennessee. The witness never 
resided within the reach of the process of this 
court. See Smitli v. Carolin [Case No. 13,- 
020]; Jones v. LoveU [Id. 7,478]; Waterston 
V. Cook, not reported; Macubbin v. LoveU 
[Case No. 8,928]. 

THE COURT said that where the sub- 
scribing witness resides out of the reach of 
the process of this court, it is not necessary 
to produce him nor to prove his handwriting; 
but the plaintiff may produce evidence of the 
writing of the defendant. 



Case No. 17,380. 

wellford'v. miller. 

[1 Cranch, O. C. 485.] i 

Circuit Court, District of Columbia, July 
Term, 1808. 

Depositions — Witness Residing Within 100 

MiijES. 

This court will not grant a commission in a 
civil action at common law, to take the deposi- 
tion of a witness residing in Virginia within one 
hundred miles of the place of trial, because he 
may be summoned to attend personally. 

[Cited in Voss v. Luke, Case No. 17,014.] 

Upon affidavit that witnesses resided in 
Fredericksburg (less than one hundred miles 
from Alexandria) — 

Mr. Youngs, and Mr. Jones, for the plain- 
tiff, moved for a commission to Virginia, to 
take the depositions of those witnesses to be 
used as well in a suit in chancery, as at com- 
mon law depending in this court. The chan- 
cery suit was at issue and a general dedimus 
had been awarded. 

THE COURT (DUCKETT, Circuit Judge, 
absent) suffered the commission to issue in the 
chancery suit, considering it as in aid of the 
general commission heretofore awarded. But 
refused it in the common-law case, because 
the witnesses (residing within one hundred 
miles) might be summoned to attend this 
court personally. 

The law of Virginia of 29th Nov. 1792, § 
13, p. 279, was cited by Mr. Youngs, which al- 
lows a commission to issue when the witness 
resides beyond sea, "or in a foreign country, or 
in any other of the United States. 



Case No. 17,3811 

WELLFORD" v. MILLER. 

[1 Cranch, 0. 0. 514,] i 

Circuit Court, District of Columbia. Nov. 
Term, 1808. 

Bonds— Profebt and Oteb. 

A copy will not be received as oyer, when a 
profert has been made of the original. And if 
a copy is offered, the defendant may demur. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Debt on a bond, with profert of the original 
bond. The defendant demanded oyer, and the 
plaintiff produced a supposed copy only, it be- 
ing said that the original was in the possession 
of the defendant; whereupon the defendant de- 
miuTed because title profert was of the original, 
and the oyer was of a supposed copy. 

0. Lee, for defendant, cited Thoresby v. Spar- 
row, 1 "Wils. 16; Smith t. Woodward, 4 Bast, 
587. 

Mr. Toimgs, contra. The plaintiCE could not 
have declared upon it as a bond lost or mis- 
laid, and when he drew the declaration he 
supposed that the defendant would be compelled 
to produce it, so as to eaable him to give oyer. 
Read v. Brookman, 3 Term R. 151. In Darling- 
ton V. Groverman [Case No. 3,576], this court 
compelled the defendant to receive a copy as 
oyer. 

FITZHXTGH, Circuit Judge. That was un- 
der the act of assembly of Virginia, the bond 
being filed in another coinrt. 

THE COURT stopped Mr, Lee hi reply, and 
adjudged the demurrer to be good. The fact 
that the bond was in the defendant's posses- 
sion did not appear upon the record. 



Case ITo. 17,382. 

WELLING- V. EUBBER-COATED HAR- 
NESS TRIMMING CO. et al. 

[1 Ban. & A. 282; i 7 O. G. 606.] 

Circuit Court, D. New Jersey. May, 1874.2 

Patents — Construction of Claims — Ixpkinqe- 

MEKT OF COMBISATIOS— MaUTINGALB RiNGS. 

1. In the specification of letters patent, grant- 
ed to WUliam M. WeUing, March 17, 1863, 
for "a new and useful improvement in rings for 
martingales," he described, as a new article of 
manufacture, a martingale-ring formed by tak- 
ing a metallic ring, and a sufficient amount of 
any suitable composition, preferably an arti- 
ficial ivory composition, called "factitious ivory" 
previously invented by him, and by dies or by 
hand, causing the composition to completely 
envelop the metallic ring, the mass of composi- 
tion being pressed and solidified around it, by 
means of dies; the object of using the metallic 
ring inside of the ivory composition being to 
give it strength. The patentee claimed, ^'the 
ring for martingales, etc., manufactured as 
set forth, with a metal ring enveloped in com- 
position as and for the purpose specified:" Held, 
that the patent would cover the application of 
hard rubber to a metal ring by means of dies. 

2. The fact that the rubber must necessarily 
undergo the additional process of vulcanization, 
does not exempt it from the control of the pat- 
ent. Though not the same substance, in its es- 
sence and constituents, as the factitious 
ivory," it is* a similar material as regards its 
capability of being adapted to the purposes for 
which the factitious ivory is used. 

3. The Welling patent, construed to be for a 
metal ring surrounded with some plastic com- 
position, like artificial ivory, capable of being 
compressed, solidified, and polished by the ac- 
tion of dies, and which is, in fact, subjected to 
such action, whereby a martingale ring is pro- 
duced with an exterior surface more durable 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 

2 [Reversed in 97 IT. S. 7.] 



and more highly polished than had before been 
obtained by different processes. 

4. The Welling invention held not to have 
been anticipated by rings made of ivory, or of 
compositions known as artificial, factitious ot 
imitation ivory, or of metal coated with var- 
nish, lacquer, japan, enamel, porcelaiuj or me- 
tallic plating, such coatings being applied with 
a brush or the fingers or fused on by heat. 

5. A patent for a combination is infringed by 
the use of a similar combination, although one 
of the elements is omitted and another substi- 
tuted for it, unless the substituted device is a 
new one, or was not known at the date of the 
patent as a proper substitute for the one omit- 
ted. 

[This was a bill in equity by William M. 
Welling against the Rubber-Coated Harness 
Trimming Company and others for infringe- 
ment of a patent] 

Frederick H. Betts, for complainant 
J. C. Clayton, for defendants, 

NIXON, District Judge. This is a suit for 
an alleged infringement of letters patent No. 
37,941, and bearing date March 17, 1863, grant- 
ed to the complainant for "a new and useful 
improvement in rings for martingales;" and 
the questions In issue are determined by the 
construction and scope to be given to the 
specifications and claim of said patent. 

The schedule annexed is dated April 8, 1862, 
and the complainant therein states his inven- 
tion as follows: "In letters patent granted to 
me August 4, 1857, a composition and mode of 
making factitious ivoiy is set forth, and out of 
said materials, I have manufactured billiard 
balls, rings of ^^arious kinds, etc. My present 
hivention does not relate to any particular com- 
position, as that in the aforesaid patent, or any 
similar compound, may be employed. The na> 
ture of my said invention consists in the em- 
ployment of a metallic ring within a ring foitn- 
ed of artificial Ivory or similar materials, for 
giving strength to the same, thereby producing 
a new article of manufacture, and one that is 
stronger than an ivory ring, and possesses all 
the beauty of appearance, and can be afford- 
ed at a very much less cost. Ivory rings, par- 
ticularly such as used for martingales, require 
to be made out of very solid ivory in order to 
be sufficiently strong, and hence are quite cost- 
ly. In order to make my unproved rings, I 
take a ring of metal such as shown at A; or 
said ring may be formed by punching out a 
washer from a sheet of metal, or in any other 
suitable way. I take the amount of artificial- 
ivoiy composition, and by dies or by hand 
cause the said composition to completely en- 
velop the said ring with as much uniformity as 
possible, and to give the exterior finish to the 
same, press and solidify the mass of composi- 
tion aroimd the ring by means of dies, and in 
so doing, any plain, or more or less ornamental 
shape, may be given to the said ring or the 
surface thereof. My ring is thus made of the 
desired ornamental appearance, while great 
strength is attained at very little cost What 
I daim, and desire to secure by letters pat- 
ent is, the ring for martingales, etc., manu- 
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factnred as set forth, -with a metal ring en-. 
Teloped in composition, as and for the pur- 
poses specified." 

It is insisted by the defendants that if the 
patent is valid at all, it must be lunited to a 
"martingale ring intended to imitate ivory, and 
made by covering a metallic ring with artifi- 
cial ivoiy, such as is described in eomplain- 
ant's patent of 1857, or some similar com- 
pound." Bearing in mind the established 
American rule, that patents are to be construed 
liberally, and are not to be subjected to a 
rigid interpretation, I think that this construc- 
tion is too narrow, and does not give to the 
patentee all that he is entitled to, under the 
specifications and claims of his patent. It is 
quite clear, hideed, that factitious ivory was 
the composition uppermost in his thoughts. 
Having the partiality of a parent for his off- 
spring, he naturally Imagined that no superior 
compound eould be formed or used. It may' 
be conceded that the full extent of his invention 
had not then dawned upon him. Men often 
build better than they know; but where the 
fair interpretation of the words employed to de- 
scribe an invention or discovery includes mat- 
ters not in the mind of the patent&e at the 
time, he is as fully authorized to claim the im- 
looked-for as he is the anticipated results. 

The specifications are not well dfkwn, either 
as to the grammatical construction of the sen- 
tences, or in the .use of words to clearly con- 
vey the inventor's meaning. This is not ad- 
verted to because it is supposed that bad gram- 
mar or infelicitous methods of expression will 
avoid a patent, but because it is the duty of the 
court to ascertain the nature and the scope of 
the invention from the sense of the words 
which have been used in explaining it; and the 
same exact rule of intei^iretation is not to be 
applied at all times, but such, in each case, as 
will best enable the court to arrive at the 
meaning intended. 

It is clear that the patentee had no thought 
of confining himself, or others, to the' use of 
the factitious ivory; for, after referring to his 
patent of 1857, he says: "My present inven- 
tion does not relate to any particular composi- 
tion, as that (factitious ivory) or any shnilar 
compound may be employed. The nature of 
my hivention consists in the employment of a 
nietallic ring within a ring formed of artificial 
ivory or shnilar materials, for giving strength 
to the same," etc. He then claims "a ring for 
martingales, etc., manufactured as set forth, 
with a metal ring enveloped in composition" 
generally, "as and for the purposes aforesaid." 
To understand, and correctiy interpret, the 
patent, some reference may properly be made 
to the state of. the art The defendant's ex- 
pert, Mr. Hedrick, who seems to be an intelli- 
gent witness, says, that prior to 1862 martin- 
gale rings were made in a variety of ways, and 
of different materials— of ivoiy, of compositions 
Imown as artificial, f&ctitious or imitation ivory, 
of metal coated with varnish, lacquer, japan, 
enamel, porcelain, metallic plating, and com- 
pounds of rubber and gutta percha, and leather. 



The only known methods of applying the coat- 
ings to the iron ring, were, by a brush, or the 
fingers, or fusing on to' it by heat The rtag 
gave the strength to the manufactured aijtide, 
and the coating the exterior finish. 
-The object of the complainant, by his in- 
vention, was to introduce an improvement up- 
on the known methods of coating, whereby 
he would impart strength, durability, and 
greater polish to the surface, thus producing 
a more valuable, useful, and beautiful result. 
His instrumentalities were all old— an iron 
ring, a plastic composition, and a die; but, 
so far as appears in the ease, they were new 
in combination. If his patent had been sim- 
ply for a metallic ring, covered with any 
compound capable of being moulded, or with 
factitious ivory or similar materials, it would 
have been void for want of novelty. If it 
had been for the use of the die in pressing or 
solidifying plastic substances generally, it 
would have been, prohably, anticipated, in 
this regard, by the English letters patent to 
Barnwall and Rollason of 1860, in which such 
use of dies is plainly indicated. But the in- 
vention is for a combination, and the com- 
bination is a metal ring surrounded with 
some plastic composition, like artificial ivory, 
of such a nature, that it is capable of being 
compressed, solidified, and polished by the 
action of the dies, and which is, in fact, sub- 
jected to such action, whereby a martingale 
ring is produced with an exterior surface 
more durable, and more highly polished, than 
had before been obtained by different pro- 
cesses of manufacture, and at greater cost. 
Have the defendants infringed the patent 
of the complainant, thus interpreted? Mr. 
Albright frankly tells us what they have 
been doing. He is called as a witness by the 
complainant, and is asked to detail the pro- 
cess, by which certain rubber rings of their 
manufacture, are made. He says (C. R. p. 
17): "T7e take an iron ring, sheet or. sheets 
of rubber rolled to the proper thickness, cut 
from the sheet a pigce in the proper form, 
and envelop the iron ring with the covering 
of rubber, pressing the edges in the form of 
a lap with the fingers, causing the rubber to 
adhere and to become a homogeneous piece 
or cover. * * * The ring, when covered, 
has this outer coating of rubber in a plastic 
state. The ring is then placed in an oven 
and vulcanized. After the ring is taken from 
a vuleanator, after vulcanization, it is of ir- 
regular form or shape. We, to make the reg- 
ular form or shape desired, put it in a lathe 
chuck, and turn it up in the form or shape 
desired, or by the use of a steel die, en- 
graved in certain form to produce a ring, 
with such ornamentations on the outer ring 
as may be desired. The seam, or imitation 
stitch, is made by impressions from the die," 
etc. He further states that he manufactured 
the rings produced under letters patent bear- 
ing date October 9, 1866, February 12, 1867, 
February 13, 1872, and December 3, 1872; 
that he commenced the use of dies over two 
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years ago, to save esipense in the production 
of the rings; that he claims to have heen 
the inventor in the use of dies for such pur- 
pose; and that their use for shaping and or- 
namenting the articles is a valuable improve- 
ment. 

The letters patent under which he justifies 
his action, and claims protection, have been 
issued or reissued to him, as inventor or as- 
signee, several year? since the date of the 
complainant's invention, and have been ex- 
hibited in the case. I have examined their 
specifications and claims with some care, 
and am unable to find anything in them, 
essential to the result, which is not anticipat- 
ed by the Welling patent For instance, in 
the specifications to the letters patent grant- 
ed February 13, 1872, and reissued November 
26, of the same year, he states, that he takes 
a metallic ring, a composition of vuleanizable 
gum of a consistency about equal to stiff 
dough, rolls it into sheets of uniform thick- 
ness, and applies it to the ring, working or 
pressing it to the metal, by the hand, or oth- 
erwise. It is then placed in moulds of prop- 
er shape, and vulcanized by the usual pro- 
cess, after which, the article is ready for the 
action of the dies. "The dies to be used 
should be a very little smaller than the arti- 
cle to be pressed, so that they may thor- 
oughly compress and densify the coating 
upon the metal. They should have eutiing 
edges, so as to shear ofE the superfluous coat- 
ing, and should be provided with suitable in- 
dentations or engravings, so as to produce 
the desired ornamentations. * * * The 
dies now being ready are slightly heated, 
and the vulcanized articles are, put, one at 
a time, in the lower die, while the upper die 
is pressed or dropped down upon it, with 
great pressure. As the dies act upon the 
coating with equal pressure in all directions, 
the coating is made homogeneous, dense, 
hard, tough, and susceptible to high polish, 
and is rendered more durable and better, 
than if it were not so pressed. The dies, at 
the same time, cut off the superfluous coat- 
ing, apply ornamentation, if desired, and im- 
part a considerable pohsh, thus doing away 
with much labor in 'tumbling,' 'finishing,' 
and 'polishing.' " 

We have only to compare this description 
with the specification of the complainant's 
patent, to ascertain the substantial identity 
of the.two methods. He, also, takes a metal- 
lic ring, the necessary amount of artificial 
ivory composition to form the covering, and, 
by dies or by hand, causes the said compo- 
sition to completely envelop the ring with 
as much uniformity as possible; and, to give 
the exterior finish to the same, presses and 
solidifies the mass of composition around the 
ring by means of dies, and in so doing, any 
plain or more or less ornamental shape may 
be given to the ring, or the surface thereof. 
The ring is thus made of the desired orna- 
mental appearance, while great strength Is 
attained, at very little cost 



It will be perceived, that the only change- 
made by the defendant's patent, is the sub- 
stitution of a plastic composition known as- 
rubber or gutta-percha, which necessitates 
the additional process of vulcanization, for 
the plastic composition called factitious- 
ivory; not the same substance, indeed, as ta 
its essence and constituents, but a similar 
material, in regard to its capability of being 
adapted to t±ie purpose for which the former 
is used. It has not even the merit of novelty^ 
for the English patent of Newton,^granted in 
1851, which was first exhibited in the case- 
by the defendants, and, being withdrawn by 
them, was afterward marked as an exhibit 
for the complainant, clearly suggests this pre- 
cise use of the material, without the applica- 
tion of dies. In his specification he says: 

"When it is desired that the compound of 
caoutchouc or gutta-percha shall serve as a 
covering to the iron or other substance, a 
thin sheet of the compound is pressed with 
great care upon the iron or other substance* 
so as to expel aU air from between the ad- 
joining surfaces, and to cause the most per- 
fect union and adhesion; the coated article 
is bound with strips or ribbons of cloth, 
whereby the compound is kept in close con- 
tact with^ the article during the process of 
hardening. The combined materials, thus 
treated, will be found to possess the quali- 
ties desired, the iron or other substance giv- 
ing strength, and the compound giving a 
hard and durable surface. In this way, may 
be produced many articles used in and about 
harness or carriages, such as saddle-trees, 
buckles, martingale rings, dasher irons," etc., 
etc. 

It was held, in a recent case in this court, 
—Webster v. New Brunswick Carpet Co. 
[Case No. 17,337],— that a patent for a combi- 
nation is infringed by the use of a similar 
combination, although one of the elements 
is omitted and another substituted for it, un- 
less the substituted device is a new one, or 
performs a function essentially different, or 
was not known at the date of the patent as 
a proper substitute for the one omitted. 

It would seem, therefore, that the defend- 
ants are not permitted to shield themselves 
from the consequences of infringement, by 
incorporating into a patent the inventions of 
others, without, at the same time, so chan- 
ging and adjusting the relations of the con- 
stituents thus taken, as to produce a new 
and useful result. They have failed to show 
that this has been done. 

But, irrespective of this view, I am of the 
opinion, on the whole case, that the claim of 
the complainant's patent, fairly construed, is 
not to be limited to the use of factitious 
ivory; that it is broad enough to include the 
composition of rubber or gutta-percha, and 
that there should be a decree for the com- 
plainant, according to the prayer of his bill. 

[NOTE. On appeal to the supreme court the 
decree of this court was reversed, and tiie cause 
remitted, with directions to enter a decree dis- 
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missing the bill of complaint, with costs. 97 TT. 
S. 7. For an application lor an attachment 
against defendants for Tiolating an injunction of 
this court, see Case No. 17,383.] 



Case Wo. 17,383. 

WEI/LING V. RUBBER-COATED HAR- 
NESS TRIMMING 00. et al. 

[2 Ban. & A. 1; i 7 O. G. 608.] 

Circuit Court, D. New Jersey. Feb., 1875. 

Patents CovEHixe Phocess and Pboduct — Re- 
issues — Contempt — Violation op Injunction. 

1. Both a process and the product may be 
covered by one patent: but in such a case the 
description of the invention in the specification 
and claims should disclose that the inventor 
had both results in his mind. 

2. If the specification and claims of a patent 
are not broad enough to give to the patentee 
the fpU benefit of his invention or discovery, 
the defect should be cured by a reissue of the 
patent. 

3. Where an injunction had issued against 
the defendants for manufacturing an article 
claimed in the patent, and on a motion for an 
attachment, for a violation of the injunction, 
subsequently made, it being shown that the 
alleged violation consisted in the manufacture 
of an article, which to be an infringement of 
the patent would require a broader construction 
of the claim than had been given to it, the court, 
at the final hearing, without expressing any 
decided conviction on the subject, denied the 
application for the attachment^ but directed 
the master to proceed with the accounting and 
to take a separate account of the articles al- 
leged to have been manufactured in violation 
of the injunction, so that the question might 
be more fully presented on exceptions to the 
master's report. 

[Cited in Smith v. Halkyard, 19 Fed. 602.] 

In equity. [This was a motion for an at- 
tachment for an alleged violation of an injunc- 
tion restraining the defendants from making, 
using, or vending any harness or carriage trim- 
mings containing the invention of the plaintifC 
[William M. Welling], to wit, "a ring, manu- 
factured as set forth substantially," with "a 
metal ring enveloped in composition, as and for 
the purposes specified." The injunction had 
Keen obtained upon proof that the defendants 
had made rings for harness by coating metal 
with hard rubber by the use of dies. It was 
now charged, upon the motion for an attach- 
ment, that the manufacture of terrets, buck- 
les, and hooks, by a similar process, was an in- 
fringement of the patent, and therefore an In- 
fraction of the injunction.] 2 

Frederick EC. Betts, for complainant. 
J. C. Clayton and A. It. Keasbey, for defend- 
ants. 

NIXON, District Judge. This is an applica- 
tion for an attachment against the* defendants 
for violating an injunction issued by this 
court, June 12, 1874, restraining them from 
making, using, or vending to others to be used, 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted hj per- 
mission.] 

2 [7 O. 6. 608.] 
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any harness or carriage trimmings containing 
the invention of the plaintiff, and secured to 
him by letters patent, to wit: "a. ring manu- 
■ factured as set forth substantially," with a 
metal ring enveloped in composition, as and 
for the purposes specified. This injunction fol- 
lowed the decree of the court, sustaining the 
validity of the complainant's patent. No. 37,941 
OMarch 17, 1863), for an "improvement in rings 
for martingales;" and the question now sug- 
gested is the scope of the said patent. 

In the course of the accounting before the 
master. It was insisted by the defendants that 
the patent of complainant only referred to the 
use of certain compositions in the manufacture 
of rings for martingales, and hence the decree 
compelled them to accoimt only for the manu- 
facture of rings; whereas the complainant 
claimed that all the articles used in harness 
and carriage trimmings, which have been treat- 
ed by the process described in .his letters pat- 
ent, such as terrets, buckles, and hooks, should 
be included by the master. 

I have examined the bill, answer, proofs, ar- 
gum^ts of coimsel, and the opinion heretofore 
given in the case, and this examination has 
confirmed the strong impression in my mind, 
when this application was made, that the com- 
plainant is asking that a wider scope be allow- 
ed to the claims of his patent than has as yet 
been distinctly given to it by the court. 

I do not mean to be understood as saying 
that it will not admit of such scope and mean- 
ing; but that the question had not yet been 
presented, and that this patent has not been 
considered in reference to such construction. 

The principal question thus far presented 
was, whether the complainant, in the manufac- 
ture of rings for martingales, should be con- 
fined to a composition known as factitious- 
ivory, or whether a ring coated with hard rub- 
ber, as prepared and used by the defendants^ 
was an infringement of the complainant's pat- 
ent? That such was the view of the court, is 
obvious from a few extracts from the opinion 
delivered after the final hearing. Welling v. 
Rubber-Coated Harness-Trimming Co. [Case 
No. 17,382]; and see 97 U- S. 7. 

"It is insisted by the defendants," says the 
opinion, "that if the patent is valid at all, it 
must be limited to a 'martingale ring intended 
to imitate ivory, and made by covering a metal- 
lic ring with artificial ivory, such as is describ- 
ed in complainant's patent of 1857, or some 
similar compound.' " * * * "i thmk that 
this construction is too narrow, and does not 
give to the patentee all that he is entitled to, 
under the specifications and claims of his pat- 
ent It is quite dear, indeed, that factitious 
ivory was the composition uppermost in his 
thoughts. Having the partiality of a parent 
for his offspring, he naturally imagmed that 
no superior compound could be formed or 
used." * * * "It is clear that the patentee 
had no thought of confining himself or others 
to the use of factitious ivory; for, after refer- 
ring to his patent of 1857, he says: 'My present 
invention does not relate to any particular corb- 
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position, as that (factitious ivory) or any Blm- 
ilar compotina may be employed- Tlie nature 
of my invention consists in tlie employment bf 
a metallic ring within a ring formed of artificial 
ivory or similar materials, for giving strength 
to the same,' etc." He then claims, " 'a ring 
for martingales, etc., manufactured as set forth, 
with a metal ring enveloped in composition' 
generally 'as and for the purposes aforesaid.* " 
* * * "I am of the opinion, on the whole 
case, that the claim of the complainant's pat- 
ent, fairly construed, is not to be limited to 
the use of factitious ivory; that it is broad 
enough to hiclude the composition of rubber 
or gutta percha, and that there should be a 
decree for the complainant" 

All that the complainant is permitted to 
claim under the decision of the court as it 
stands is a specific article of manufacture to 
wit: A metal ring coated with any plastic com- 
position capable of being compressed and solidi- 
fied by the use and action of dies, whereby a 
ring is produced with an exterior surface more 
durable and more highly polished than has be- 
fore been obtained by different processes of 
manufacture and at greater cost 

Such a construction obviously relates to the 
product The complainant's patent is held to 
be good for the product resulting from a new 
combhiation of ■ old instrumentalities. His 
claim on this application is understood to be for 
the process, and that the invention includes 
that as well as the product Doubtless both 
may be covered by one patent, as was held by 
Judge Grier, in this court, in thejcase of Good- 
year V. The Railroads [Case No. 5,563], but 
in such a case the description of the invention 
in the specification and claims should' disclose 
that the inventor had both results in his mind. 
But the grave doubt here is, wnether the speci- 
fication and claim of the complainant's patent 
are broad and full enough to cover a new 
process as wdl as a new product 

It is a well-settled principle that a patentee 
may so limit his claim as to deprive himself of 
the full benefit of his invention or discovery. 
It t was to remedy such a difficulty or omis- 
sion that the privilege of surrender and reis- 
sue was granted in the patent laws. PS.tentees 
often fail to realize any substantial advantage 
from some of the most useful inventions, ow- 
ing to their too Harrow claims, until such sur- 
render, amendment, and reissue have been 
made. 

The complainant is entitled to be protected 
only in the rights which the letters patent 
cover and secure to him. I incline to the 
opinion that the specification and claim of 
the patent under consideration will be found too 
limited in their scope to admit of the construc- 
tion now claimed for them by the able counsel 
for the complainant; but, without expressing 
any decided conviction on the subject I shall, 
at this stage of the case, deny an application 
for an attachment and oirect the master to 
proceed with the accounting. Under the refer- 
ence already ofEered he may take an account: 
1. Of the. rings coated and finished by the de- 



fendants, according to their method, as describ- 
ed In the proofs. 2. Of the terrets, buckles, 
and hooks as claimed by the complainant 

He will -make up the two accoimts separate- 
ly, so that the aggregate of each may be readily 
distinguished; and, when his report is made, 
the parties will have the opportunity of ob- 
taining the judgment of the court, and in this 
new and as yet imeonsidered construction of 
the specification and claim of the patent after 
their views are more fully presented, as they 
may be, on exception to the report 



Case 2Sro. 17,384. 

The WELLINGTON. 

[1 Biss. 279; 1 2 "West Law Month, 523.] 

District Court D. Wisconsin. April, 1859. 

Atfreightmext— Bill of Lading — Stowage on 
Deck. 

1. tTnder an ordinary bill of lading the car- 
rier is liable for goods stowed on deck and 
necessarily -jettisoned. 

2. Although as a receipt a bill of lading is 
subject to explanation, and can be affected by 
parol proof, in so far as it is a contract this 
rule does not apply. 

[Cited in The Illinois, Case No. 7,005.] 

3. Although it is not expressly stated in the 
bill of lading that all the goods shall be stowed 
under deck, yet such is its legal construction 
and effect, and proof of conversations before 
or at the time of its execution is not admissible 
to alter it in this respect. 

4. If the master wished to stow a part of the 
goods on deck, he should have made a proper 
memorandum in the bill of lading, or obtained 
the written consent of the shipper, or have 
discriminated in the price of freight, 

[5. Cited in Robinson v. Memphis & O. R. 
Co., 9 Fed. 139, to the point that where a mas- 
ter signs a bill of lading for goods not received, 
or for more than are received, he acts beyond 
his authority, and the owner is not liable either 
to the original shipper, or any assignee of the 
bill of lading, whether he makes advances on 
the faith of it, or gives value for it, or not.] 

In admiralty. Libellant shipped on board 
this vessel, at the port of VermilUon, in the 
state of Ohio, to be delivered at the port of 
Milwaukee, six hundred and thirly-five barrels 
of apples. The bill of laduig is a clean bill- 
dangers of navigation only excepted, and duly 
signed by the master. One hundred and nine- 
ty-five barrels of the apples not having been 
delivered to the consignee, this libel was 
brought to recover their value. It appeared 
that this number of barrels had been stowed on 
deck, and in a storm were necessarily jetti- 
soned. Depositions were offered in evidence to 
show, that the libellant verbally consented that 
any barrels which could not be stowed below, 
might be stowed on deck. It appeared on the 
part of the I'belJant that he gave no directions 
as to the stowage of his apples, and he had left 
two days before they were received on board. 
By the bill of lading the whole number of bar- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



[29 Fed. Cas. page 627] 



cCase No. 17,384) WELLINGTON 



rels was to be delivered to the consignee at Mil- 
waukee, for thirty cents per barrel, full freight. 

Wm. P, Lynde, for libellant. 
John H. Van Dyke, for respondent. 

HILLEE, District Judge. [The bill of lad- 
ing is a receipt, and also a written contract to 
carry the goods to the port of delivery, and to 
deliver them in good order, the dangers of navi- 
gation excepted.] 2 It is well understood, that 
when goods are stowed on deck, with the con- 
sent of the owner, no loss by justifiable jettison 
can be recovered for, unless the accident, by 
which they are lost, would have been equally 
fatal if they had been tmder deck. Lawrence 
V. Minturn, 17 How. [58 U. S.] 100; The 
"Waldo [Case No. 17,056]. 

Between the shipper and the carrier the bill 
of lading is not conclusive as a receipts The 
quantity and condition of the goods receipted 
for can be proved by parol to vary the bill of 
lading as a receipt. 

The bill of lading does not state in express 
terms that the six hundred and thirty-fi.ve bar- 
rels of applies shall be stowed under deck; but 
this is a condition tacitly annexed to the con- 
tract by operation of law, and it is equally 
bindhig on the master, and the shipper is enti- 
tled to its benefits as a conti-act, as if it were 
stated in express terms. And this bill of lad- 
ing not making distinction as to the amount 
of freight per barrel, implies a contract to 
stow the whole number of barrels under deck. 
Full freight is charged without exception. The 
parol evidence oifered of conversations between 
the owner and the master before the biU of lad- 
ing was signed and delivered, respecting the 
stowing of such barrels as the hold would not 
receive is inadmissible, as not evidence control- 
ling the contract afterwards reduced to wrlt- 
hig and delivered. Nor could such evidence of 
conversation at the time of the execution and 
delivery of the written contract be received, to 
<»ontrol or vary the bill of laduig, whether it 
expressly stated that aU the goods should be 
stowed under deck or not. In the ease of Law- 
rence V. Minturn [supra] there was a written 
contract that the article shipped should be 
placed on deck, [and the shipper did so stow it 
at his own expense.] 2 in the case of The 
Waldo [supra] a quantity of -potatoes were 
stowed on deck, and being damaged by water 
wei'e thrown over. Parol proof offered to show 
consent on the part of the shipper that they 
should be placed on deck, was rejected. [The 
court remarked: "The general rule is, that 
parol evidence cannot be received to contra- 
dict, vary, or control a written instrument. It 
is true, .that the bill of lading does not say, in 
express terms, that the goods shall be stowed 
under deck. But this is a condition tacitly an- 

2 [From 2 West Law Month. 523.] 

3 Abb. Shipp. 320, and cases cited; Id. 324, 
and eases cited; Goodrich v. Norris [Case No. 
5,545]; Manchester v. Milne [Id. 9,006]; Zerega 
V. Poppe [Id. 18,213]; Baxter v. LeJand [Id. 
1,124]; Warden v. Greer, 6 Watts, 424; Bar- 
rett V. Rogers, 7 Mass, 297. 



nexed to lie contract by operation of law, and 
it is equally bindmg on the master; and the 
sliipper is equally entitled to its benefit as 
though it was stated in express terms. The 
parol evidence is offered, then, to control the 
legal operation of the bill of lading, and it is as 
inadmissible as if it were to contradict its 
words."] 2 In Barber v. Brace, 3 Conn- 9, the 
defendant offered parol testimony, to prove that 
at the time the bill of lading was executed, 
there was a verbal agreement to transfer the 
gin on the sloop's deck. The testimony was 
rejected, on the groimd that the conversation 
both before and at the time the writing was 
given was merged in the written instrument 
[It is true that the testimony was afterwards 
admitted to rebut evidence on the part of the 
plaintiff; but the court histructed the jury not 
to regard it as evidence to discharge the de- 
fendant The verdict was rendered for the de- 
fendant on other grounds.] 2 in Sayward v. 
Stevens, 3 Gray, 97, the bill of lading was in 
the usual form except "seven boxes of shingles 
on deck." The plaintiff offered to prove by 
parol that all the articles stowed on deck were 
so stowed with the defendant's knowledge and 
assistance. The evidence was rejected. In 
the case of Creery v. Holly, 14 Wend. 26, it 
appears that ninety barrels of wrought iron 
shipped on a clean bill of lading, were placed 
on deck, and thrown overboard in a storm. Pa- 
rol evidence of consent of the shipper that the 
goods might be so stowed was not received. 
The court, by Nelson, 0. J., remarlis, "It is 
true that nothing is said in the bill of lading 
as to the manner of stowing away the goods, 
whether on or under deck; but the case con- 
cedes that the legal import of the contract, as 
well as the understanding of the usage of mer- 
chants, imposes upon the master lie duty of 
putting them under deck, unless otherwise stip- 
ulated; and if such is the judgment of the law 
upon the face of the instrument parol evidence 
is as inadmissible to alter it as if the duty was 
stated in express terms. It was a part of the 
contract. 8 Johns. 189. It seems to me it would 
be extremely dangerous and subject to the full 
force of every objection, that excludes the ad- 
mission of this species of evidence, to permit 
any stipulation, express or implied, in those in- 
struments, when free from ambiguity, to be 
thus varied; and besides, from the high char- 
acter given to those instruments in commer- 
cial business would expose the insurer and pur- 
chaser to frauds." In Vemard v. Hudson 
[Case No. 16,921], a witness was permitted to 
testify to a verbal agreement, that a portion 
of the goods might be stowed on deck.- The 
court declared the implied condition of a dean 
bill of lading, ttiat the goods should be stowed 
ander deck, but thoughf the evidence admissible, 
as not contradicting or varying an express writ- 
ten contract. The court in commenting on 
the case says: ["I take it to be vely clear, 
when goods are shipped under the common bill 
of lading, it is presumed that they are shipped 

2 [From 2 West Law Montb. 523.] 
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to be put under deck, as tie ordinary mode of 
stowing cargo. The presumption may be re- 
butted by showing a positive agreement be- 
tween the parties that the goods are to be stow- 
ed on deck, or it may be deduced from other 
circumstances,— such, for example, as the goods 
paying such freight only. The admission of 
proof to this effect is perfectly consistent with 
the rules of law, for it neither contradicts nor 
varies anythuig contained in the bills of lading, 
but it simply rebuts a presumption arising from 
the ordinary course of business. Now, although 
one witness has sworn to such an agreement, 
he is contradicted dhectly by as positive denials 
on the part of the agent who shipped the 
goods.] 2 There is the clear fact, that a full 
under-deck freight is stipulated for in the bill 
of ladhig, a fact certauily not easily reconcila- 
ble with the supposition that they were to be 
carried on deck. So that the preponderance of 
the evidence decidedly is that there was no 
such agreement to carry the goods on deck. If 
it had existed, one of two things ought to have 
occuwed, either that under deck freight should 
not have been payable, or that there should 
have been some written memorandiun on the 
bill of lading, to repel the inference from a full 
freight bemg stipulated for." In the case of 
ICnox V, The Ninetta [Id. 7,912], a cargo of 
wheat was shipped on a clean bill of lading. 
It was alleged on the part of libellant, that a 
parol agreement was also made, that no other 
cargo should be received on board, and that 
the voyage should be made directiy and with- 
out deviation. Evidence of this parol agree- 
ment was received by the court, on the groimd 
that the bill of ladmg was a mere receipt. But 
it seems to me, that parol evidence was proper 
in that case to show the deviation. The ver- 
bal agreement was nothing more than an ac- 
knowledgment on the part of the master of 
his imphed duty. And if by receiving addi- 
tional cargo on deck, the cargo of wheat be- 
came damaged, the liability of the vessel had 
attached without the verbal agreement 

H the shipper of his goods was warned as 
to the manner in which they would be stowed, 
he cannot mamtam an action occasioned by bad 
stowage; or if he interfered and directed in 
the manner of stowing. Meyer v. White, 32 
Eng. Ch. B. 429; Fland. Shipp. §§ 215, 201. 
But that is not in this case. The bill of lading 
was made out and delivered to the owner, who 
had left for his home two days before the ap- 
ples were received on board. There is no com- 
plaint of bad stowage. The applies stowed 
under deck were caiTied safely and delivered. 
The master should have made a memorandum 
on the bill of lading, or have required the writ- 
ten consent of the shipper on the bill, that the 
number of barrels not receivable under deck 
might be shipped on deck,— or have discrim- 
inated on thS bill as to the price of freights of 
the barrels to be shipped on deck. Here was a 
clean bill of lading, the transfer of which 
would vest the titie to sis hundred and thirty- 



five barrels of apples, in a purchaser. [From 
the examination I have given the question, I 
conclude upon principle and authority, both 
that parol evidence of an agreement or consent 
of the shipper, that his goods may be stowed 
on deck, cannot be received where a dean bill 
of lading is given and full freight is charged, 
as m this case, * * * There was no neces- 
sity for removing any portion of the under- 
deck cargo. I am satisEed that the vessel is 
liable for the goods of this libellant that were 
not delivered aceordhig to the bill of lading,] 2 
The transfer of goods shipped, by indorsement 
of bills of lading has become so common, tliat 
the interests of commerce require that such in- 
struments should not be controlled by parol 
evidence. Decree for libellant. 

NOTE. That a bill of lading in the usual 
form containing no stipulation that the goods 
shipped are to he carried on deck, implies a con- 
tract that they shall he carried under deck, and 
that parol evidence to the contrary will not be re- 
ceived, is also affirmed in Creery v. Holly, 14 
Wend. 26; Say ward v. Stevens, 3 Gray, 97. In 
so far as a biU of lading is a contract, parol evi- 
dence is not admissible to vary its terms. Brad- 
ley V. Dunipace, 1 Hurl. & G. 521; Butier v. 
The Arrow [Case No. 2,237], Evidence of ^mis- 
take in not striking out clause in a receipt limit- 
ing the liability of the carrier admitted in Cho- 
teaus V. Leech, 18 Pa. St. 224. As far as re- 
spects agreement to carry and deliver, a bill of lad- 
ing must he construed according to its terms. 
Portland Bank v. Stubbs, 6 Mass. 422; Barrett 
V. Rogers, 7 Mass. 297; Price v. Powell, 3 N. 
Y. 322; Ellis v. Willard, 9 N. T. 529; Brad- 
street V. Heran [Case No. 1,792]; Zerega v. 
Poppe [Id. 18,213]- Where, however, the hill 
of lading specifies that the freight is to be shipped 
on deck, and contains the usual clause, "dangers 
of navigation excepted," the shipper cannot re- 
cover if it is necessarily jettisoned. The Milwau- 
kee Belle [Id. 9,627]. Where goods stowed on the 
main deck of a propeller were neces^rily jetti- 
soned, the owner was held entitled to the benefit 
of general average, and owner of vessel not lia- 
ble as common carrier. Gillett v. Ellis, 11 111. 
579. 

Contra: In Johnson v. Crane, 1 Kerr, 356, 
the supreme court of New Brunswick held that 
the master of a ship who signed the usual bill of 
lading, was not liable for a loss by the jettison 
of goods laden on deck with the knowledge and 
consent of tiie shipper and consignee. See, also, 
Gould V. Oliver, 4 Bing. (N. 0.) 142; Story, 
Bailm. § 530, and cases there cited; 1 Pars. 
Shipp. & Adm. 266, 267; Id. 352-357, and many 
authorities there cited. 
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WELLMAN V. BLOOD'. 

SAME V. WOODMAN. 

[1 McA. Pat. Cas. 432.] 

Circuit Court, District of Columbia. March. 
1856. 

Patent Office Appeals — Appealable Orders — 
Refusal to Extend Time fob Hearing — In- 
vestios bt EMPLorEit — CKEDiniLiTr OP Wit- 
nesses. 
[1. The granting or refusal of an extension 

of time for the hearing, upon an affidavit of one 

2 [From 2 West. Law Month. 523.] 
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of the parties stating the grounds therefor, is 
a matter within the discretion of the commis- 
sioner, and from wMch no appeal lies, unless in 
case of gross abuse, which is not "to be pre- 
sumed.] 

[2. Where an employer conceives the result 
embraced in the invention; or the general idea 
of a machine upon a particular principle, and, in 
order to carry his conception into effect, it is 
necessary to employ manual dexterity, or even 
inventive skill, in the mechanical details and 
arrangements requisite for carrying out the con- 
ception, the employer is, nevertheless, the in- 
ventor, and the employe the mere instrument 
through which he realizes Ms idea,] 

[3. A witness who gives false testimony as 
to one particular cannot be credited as to any, 
according to ^be legal maxim, "Falsus in uno, 
falsus in omnibus."] 

[4. If there be reason to suppose that the per- 
jury or prevarication of one witness is the re- 
sult of subornation, it affords a reasonable 
ground in a doubtful case for suspecting the 
testimony of other witnesses adduced by the 
same party.] 

[This was an appeal by George Wellman 
from a decision of the commissioner of patents 
In an interference proceeding. The interfer- 
ence was originally declared between an ap- 
plication of Samuel Blood, assignor of Blood 
& Dix, and the patent of Horace Woodman; 
and said Wellman came in as a party before 
the hearing. The commissioner's decision was ■ 
that the said Samuel Blood was the first in- 
ventor.] 

J. Giles, for appell£yit 
Sam'l (3ooper and A. B. Stoughton, for ap- 
pellee. 

MORSBLL, Circuit Judge. The first inter- 
ference declared in this case was that of the 
claim or application for a patent of said Blood 
and the patent of said Horace Woodman for 
improvements in machinery for cleaning top 
cards of carding machines; during the pend- 
ency of which, and after certain- depositions 
and proof taken and returned preparatory to 
the trial of the issue between said first-men- 
tioned parties, the application of the said 
Wellman was made; and before any deci- 
sion as to priority, an interference was de- 
clared between the said Welhnan and the said 
two other parties, and the time of trial ap- 
pointed for the 30th of May (afterwards ex- 
tended to the 4th June, 1855). Before said 
day of hearing, said Wellman, within the time 
limited by the forty-third rule of said office, 
applied to the commissioner, upon affidavit, 
for an extension of the time to complete the 
taking of his testimony. The grounds stated 
in the affidavit were deemed insufficient, and 
the application was refused. 

Upon the trial of which issues the commis-' 
sioner decided: First. That the interference 
between the respective parties was properly 
declared, and involved a combination of mech- 
anism for elevating the card and strlppMg it, by 
the motion derived from a cam or cams on the 
shaft of the card cylinder and the intermittent 
movement of the lifter and stripper-frame card, 
to card back and forth from one side of the 



card to the other. Second. That George Well- 
man was properly refused a postponement of 
the day of hearing, because he did not state 
in his affidavit any particular facts material 
to show the priority of his invention which he 
could have proved by such pos^onement, but 
merely that he was advised that he ought to 
take additional evidence, and because he did 
not state what diligence he had used to pro- 
cure testimony pending the interference. 
Thurd. That the testimony of Woodman was 
properly admitted, though the counsel of Blood 
gave notice to the office on the day of hear- 
ing that they objected to its admission for de- 
feet of notice; because counsel did not give 
notice of their objection to Woodman in the 
time required by the ninety-seventh rule of 
the rules and directions for proceedings in the 
patent office; and because to have refused to 
receive and hear his evidence would have been 
a smrprise to Woodman, which it seemed was 
the object of the ninety-seventh rule to pre-, 
vent; whereas, if the required notice had been 
given, he would have had an opportunity to 
retake his testimony. Foiu:th. That the evi- 
dence of L. Cutter, a witness for Blood, was. 
properly received, although objected to by the 
counsel for Woodman on the ground of the 
discrepancies between his ■ deposition in this 
interference and the interference previously 
declared between Blood and Woodman, be- 
cause on reference to the deposition of Gutter 
given in the interference between Blood and 
Woodman it does not appear that the discrep- 
ancy is such as to throw a cloud on his credi- 
bility, but was merely such as might have 
been the result ot a defect of memory. Fifth. 
That from the testimony it appears that Sam- 
uel Blood was the first and original inventor 
of the combination presented in his claim, 
and as such is entitled to a patent for the de- 
vice as combined and applied and cla.imed by 
him in his application of the 10th of Novem- 
ber, 1854- 

Wellman appealed from this decision, and 
assigns for the reasons of his appeal: First. 
Because reasonable and sufficient time was not 
allowed to him to obtain all his material evi- 
dence to establish the date of his own invention 
and to show mistake or fraud in the dates 
of the drawings referred to in the evidence 
taken by said Blood and Woodman. Second. 
Because the commissioner based his decision, 
in part, upon evidence taken in a previously- 
declared interference between said Blood and 
Woodman, without any opportunity to said 
Wellman for cross-examination. Third. Be- 
cause the commissioner, in coming to his de- 
cision, used a part only, and not the whole, 
of the evidence talcen by Blood and Woodman 
in said previous interference between them. 
Fourth. Because the decision of the commis- 
sioner that said Blood was the first and orig- 
inal inventor of the thing claimed by him in 
his application is against the weight of the 
legal evidence. 

The commissioner has laid oefore me the 
original papers and the whole fevidence in the 
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eases of tlie interferences, together with the 
grounds of his decision touching the points 
involved "by the reasons of appeal; and the 
time and place appointed for the hearing 
thereof being duly made known, the respective 
parties, by their counsel, filed with me their 
arguments in writing, and thereupon submit- 
ted the said case for my decision. 

With respect to the reasons of appeal which 
raise the preliminary questions— granting or 
refusing further time upon the affidavit of the 
party stating the grounds of his application- 
it is a matter left to the sound exercise of dis- 
cretion by the commissioner, and from which 
no appeal lies, unless in ease of gross abuse, 
which is not to be presumed. 

With respect to the objection to the admissi- 
bility of a portion of the testimony, it will be 
duly regarded in the further investigation of 
the case. I proceed to consider tiie merits of 
the issues between the parties; and that the 
evidence may be duly applied and appreciat- 
ed, it win be necessary to look to the specifi- 
cations and see what is the specific thing. 

Wellman states, in substance, his to be: (1) 
A combination of mechanism for lifting and 
stripping the card by motion direct from cams 
or the shaft of the card cylinder. (2) The 
intermittent movement of the lifter and strip- 
per from card to card, back and forth, from 
one end of the card to the other. The end 
or effect intended by each of the parties by 
their improvements appears to have been the 
same: First The question will be whether 
the inventions are substantially the same; 
and if so— Second. Who was the prior and 
original inventor. To decide which questions 
it will be necessary to examine the testUnony. 

Wellman's first, and one of his principal 
witnesses, is M. O. Bryant, who is admit- 
ted to be a machinist of talent and reputa- 
tion. He states that he has been accustomed 
to examine and compare patented machinery 
and inventions; that he is an expert; that he 
made the drawmg marked Exhibit "A" for 
» Wellman in April, 1852; that it represents a 
modification of the stripping apparatus which 
he saw the model of, at that time, made by 
Mr. Wellman. He ^ves a particular descrip- 
tion of the several parts of the drawing. At 
the time he made it he had knowledge of a 
model of a stripping machine, and since then 
he has had knowledge of Wellman's stripping 
machine, which was made in accordance with 
that model. A particular description of the 
several parts of said drawing is then ^ven 
by the witness. He is required by a cross- 
interrogatory to state from what information 
he made the drawing.- His answer is that he 
was invited by Mr. Hinckley, the superintend- 
ent of the Merrimac Company ]VIills, to go to 
his counting-room and see a model of a card- 
stripping apparatus which he said was made 
by Mr. Wellman. He went and saw it (the 
model). He was asked by Mr. Hinckley his 
opinion concerning it Witness said that it 
had too much top-hamper, but that he thought 
Jt might be 'easily reduced. A few days 



after, he saw Mr. Wellman and told him the 
same in substance. He requested witness to 
make a drawing with such modifications, and 
offered to pay him for his trouble. He made 
the drawing and gave it to him. He offered 
to pay him. He refused to take any pay, 
considering the trouble on his part of making 
the change of little importance. He is fur- 
ther asked, on cross-examination, whether he 
remembered the machine afterwards built by 
or for Mr. Wellman, and of which witness had 
spoken, and how, if at all, did it differ in the 
last-mentioned respect ("how were the parts 
shown for moving the frame which carried the 
stripping apparatus") from the model V He 
answered: "I think there was no essential 
difference." It may be inferred from the tes- 
timony of Bean that he began to work on 
said model in February, 1852. Witness, in 
stating the difference between the model sent 
to Washington and the one then shown him, 
says the latter is driven by a worm histead 
of a pinion gear. 

John S. Bradshaw, the next witness on the 
part of Wellman, worked upon the two mod- 
els just alluded to; received orders to work 
on the second on the 12th of June, 1852; fin- 
ished it previous to the 23d of November, " 
1852. He states that he has been accustomed 
to make models for machines for patents; that 
he has invented and patented several ma- 
chines, and has been examined as an expert 
in patent -cases in the United States courts. 
He says the first working machine of Well- 
man's 'which he saw was in 1853. He Is 
asked to look at the second model made by 
hira, marked "George Wellman, Lowell, Mas- 
sachusetts," and state the differences, if any, 
between that and the fii^t model made by him. 
In answer he states very fully and minutely 
the differences, which are several. The length 
of the statement is too great to admit of being 
here recited. It shows, however, that by the 
change, or the new organized and combined 
arrangement in addition to the other differ- 
, ences in the present model, the motion is com- 
municated to the stripping shaft and cams by 
means of a chain belt and gear pulleys, there- 
by dispensing with those levers and couplings 
or tubes. The shaft, also, on the second mod- 
el which communicates the motion to the 
stripping-shaft and cams with the gear pul- 
leys is operated by a shaft lying directly above 
, it on which is a gear, with a portion of the 
teeth removed. This gear comes in contact 
with a pinion on the shaft with the gear pul- 
ley, giving it sufficient rotary motion to turn? 
the stripping shaft and cams one entire revo- 
lution on their axis. The shaft with the gear 
pulley and pinion then remain at rest until 
the gear with a portion of the cogs removed 
' again comes in contact with the same. There 
is still another difference: at the top of said 
upright shaft instead of a worm and gear, as 
: in the first model, the motion is communicated 
I to the stripping shaft and cams by means ol 
; bevel gears. This witness states also several 
important changes of a similar nature in Well 
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man's first working machine since the first 
one he saw early in the year 1833; for which 
I refer to his answer to the appellant's inter- 
rogatory 22. 

David G. Bean describes the difference thus: 
"In place of the worm gear, as seen in the 
model present, matching into the segment, is 
a pinion gear; the segment in the model, in- 
stead of teeth upon its periphery, has mangle 
pins; instead of the upright shaft from the 
mangle wheel in the model sent, the upper 
shaft has a chain belt to the main shaft; the 
cams, which upon the model sent are above 
the card, are placed upon the main shaft in 
the model; the lever that does the stripping, 
the end of which plays in the cams in the 
present model, is in the model sent hung on 
the curve about three or four inches from the 
main shaftj the lifting rod, which in the pres- 
ent model is outside of the cam, is in the 
model sent inside the cam; the strip card, 
which in the present model hangs upon a 
stand screwed on the segment arm, in the 
model sent is attached to an arm playing into 
the cam below." 

Hinckley testifies to the same effect. 

James F. Burgess, another witness for "Well- 
man, says that he worked on the machines of 
Wellman; that he began on the 2oth of April, 
1853; that whilst so at work, about the end 
of June, 1853, Wellman told him that he was 
going to do away with the mangle wheel, and 
was going to use the segment as a mangle, 
thereby dispensing with a shaft and two large 
spur gears, "which I did on the last cards I 
built for him under his direction." In con- 
formity to which principles Wellman's proof 
shows that he constructed various working 
machines which operated successfully in the 
years 1853 and 18.54, and they were so placed 
in his last machine by Burgess. 

In the absence of all opposing evidence the 
aforegoing proof must be deemed fully suffi- 
cient to establish the claim on the part of 
Wellman for the important improved inven- 
tion, as stated by him in his specification. It 
appears that a number of machines have been 
constructed by him according to those prin- 
ciples, and have produced a perfect result as 
desired. This invention, in an organized com- 
bined state, shows the lifting and stripping 
cams placed on the main shaft of the card 
cylinder, the mangle pins in the segment on 
the lower end of the vibrating-arm (the man- 
gle wheel is dispensed with and the segment 
used as a mangle, whereby a new element or 
constituent feature is substituted in the place 
of a mangle wheel and two large spur gears), 
by which means the object is attained, and 
much better by reason of an acceUerated mo- 
tion produced in the lifting and stripping. 
The construction is less complicated and more 
simple. By such an arrangement of the parts, 
and dispensing with costly machinery, the 
mode of operation becomes much more econ- 
omical and cheaper. This arrangement, by 
which the omission of a part of the machinery 
previously used and considered essential in 



(Case No. 17,385) WELLMAN 

the construction of the machine, under the 
circumstances Just stated, constitutes of itself 
sufficient patentable invention. 

The proof further is that this improved fea- 
ture is exhibited by the drawing made in 
April or May, 1852. That drawing was made 
by M. O. Bryant, and it is contended that the 
particular improved invention was his, and 
not Wellman's. Bryant himself does not say 
so. He say's, as before stated, that he made 
the drawing for Wellman, and that whatever 
appears on the face of it was made at the 
same time or a few days after. He states, ks 
already noticed, what it represents, and of 
his having seen the model of Wellman shown 
to him; and the information that he made the 
drawing from; and that the modification which 
he proposed was assented to by Wellman. He 
had seen a machine built by or for Mr, Well- 
man which did not essentially differ from the 
model in respect to its being moved by means 
of an intermittent-moving pinion engaging 
with pins on a mangle wheel. Wellman of- 
fered to pay him for the modification and 
drawing which he had made for him, but he 
refused to take any pay, considering the trouble 
on his part of making the change of little im- 
portance. The change was in respect to the 
top-hamper, which he thought might be easily 
reduced. He explains more particularly what 
he means by the top-hamper. But the gen- 
eral idea which embraced the principle of the 
improvement, I think, appears to have been 
conceived by Wellman, and I take the rule 
to be this: If the employer conceives the re- 
sult embraced in the invention, or the general 
idea of a machine upon a particular principle, 
and in order to carry his conception into ef- 
fect, it is necessary to employ manual dexteri- 
ty, or even inventive skill, in the mechanical 
details and arrangements requisite for carry- 
ing out the original conception; in such cases 
the employer will be the inventor, and the 
servant will be a mere instrument through 
which he realizes his idea. 

But it is further contended that Wellman 
did not approve of the modification as to the 
arrangemnt of cams on the main shaft The 
evidence, I think, does not warrant this con- 
clusion, as it is shown that he did after a time 
construct machines upon precisely the same 
principles, and that his reasons for not apply- 
ing that arrangement to old cards was the 
want of a sufficient length of shaft and the 
practical difficulty of keeping the machinery 
clean; so that the inference drawn from that 
fact is unfounded. 

If the view thus taken be correct, Wellman 
conceived the idea of the improvement, and 
practically reduced it, according to the estab- 
lished rule of law, in April, 1852. 

The proof to sustain Mr. Blood's claim as 
prior inventor will be next consjdCTed. He sup- 
poses that his evidence establishes the date of 
his invention, as exhibited by his model and 
drawings, as early as March, 18i6; and if he is 
right about this, he must unquestionably be 
considered the prior and original inventor on 
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this issue, if the invention is the same sub- 
stantially as claimed, and proved by Wellman. 
Lorenzo Cutter and Eben P. Blood are the two 
witnesses by whom this prior invention is sup- 
posed to be proved, and such is the tendency 
of their testimony, if what they have said be 
true; but it has been objected that they are un- 
worthy of belief, and that no credit ought to be 
given to what they have testified. The par- 
ticular circumstances urged in support of the 
objections appear to be the relation in which 
they stand to the party, Mr, Blood— Blood be- 
ing a brother and Cutter a brother-in-law; that 
Cutter has been guilty of gross contradiction of 
himself, both in terms and spirit, in his testi- 
mony as given in the first and second deposi- 
tions. In his first deposition, in answer to the 
first interrogatory on the part of Blood— to 
these words, "When did you first learn or un- 
derstand that said Blood was designing and try- 
ing to invent this machine?"— he answered: "In 
February, 1853; I did not fully understand 
Blood's explanations." To the seventh inter- 
rogatory by same— "Have you seen any draw- 
ing of his machine; if so, when for the first 
time?"— he answered: "I have; I saw it in 
June, 1853, for the first time." The drawing 
marked Exhibit "A B" is shown to him, and is 
annexed to his first deposition. This, he an- 
swers, was the dravring of the machine shown 
to him for the first time in June, 1853. In his 
second deposition, which was taken at the in- 
stance of Mr. Blood in about four weeks, to the 
question put to him by Blood's counsel— "State 
whether you were knowing to said Blood's hav- 
ing previously to, February, 1853, been endeav* 
oring to design and construct a self card-strip- 
ping machine; where did you first hear that he 
was designing such a machine"— he answers: 
"I had; I first learned.it in AprU, 1846; I then 
saw a drawing of part of a machine for strip- 
ping cards, which represented the arm slides 
and cams." He is shown a drawing purport- 
ing to have been made March 14th, 1S46, and 
says the writing on the drawing is in the hand- 
writing of Blood; and it is his impression that 
it is the same one (it is annexed to his deposi- 
tion) shown to hhn the 14th of March, 1846, 
and of which he then had knowledge. In an- 
swer to an interrogatory put to him he says that 
he was no mechanic; never made a drawing; 
entirely iraskilled; and never saw more than a 
few drawings. Yet, on this occasion, and on 
that of the drawings shown to him as of Sep- 
tember, 1849, he imdertakes and proceeds to 
describe in the most minute and scientific man- 
ner the various parts and intended operations 
of all the said drawings as relates to said al- 
leged improvements. The reasons he gives to 
explain these gross contradictions are tmsatis- 
factory. It cannot be true that he misappre- 
hended the questions, or that he was too sick 
to answer truly what he did answer. It was 
seen in the interval between the two examina- 
tions that there was a deficiency in the proof, 
and this witness seems to have undergone a 
preparation to supply that deficiency. Sensible 
of the objections which have been urged as to 



the credibility of this witness, resort has been 
had to Eben P, Blood. From his Ignorance 
and strange conduct in the course of the exami- 
nation there is less reason to confide in the 
truth of what he says than in that of Cutter. 
He says he is no mechanic; never drafted any 
plan, nor ever examined any, except the one he 
was about to testify of. He describes the 
copy shown to him to be a true copy of the 
original, which he had not seen, according to 
his account,. for nine years, or talked about it 
with any one. He shows the most gross pre- 
varications and falsehoods to guard against 
committing himself. He appears to have been 
under a very improper infiuence. There is 
strong curcumstantial proof, also, gohig to show 
the falsehood of what those two witnesses have 
testified to. The first is the lapse of time 
which is suffered to take place before he made 
application for a patent, without any good rea- 
son for the delay, if what they have said was 
true. His own witnesses, called by him hi the 
course of the second examination, some of whom 
had stood hi the most intimate and confidential 
relation to him, some of them working in the 
veiy shop with him— why are these drawings 
not spoken of and shown to some of these wit- 
nesses before the year 1853, when they are so 
made known to them by Blood as evidence of 
his invented improvement? It is especially 
worthy of notice that from his remarlis to Ja- 
mieson, one of his witnesses, he plainly shows 
that no such drawings had been made. Jamie- 
son states— having seen certain detached scraps 
of drawings on sand-paper and pieces of wood 
in Blood's drawer, and Blood at work on them, 
and that the more full drawings were made 
from these detached drawings— that when he 
mentioned having seen them to Blood, his reply 
was, "I shall soon have an opportunity to let 
you see a full drawing." Does not that hnply 
that he had not then made them? This took 
place hi the sprhig of 1S33. None of his other 
witnesses prove his invention to have been ear- 
lier than the year 1853. The rule of law as to 
the credibility of the testimony of witnesses, 
which I feel myself bound to take as my guide 
on this occasion, is: "That a witness who gives 
false testimony as to one particular cannot be 
credited as to any, according to the legal max- 
im falsus in uno, falsus in omnibus." Again: 
"If there be reason to suppose that his perjury 
or prevarication is the result of subornation, it 
affords a reasonable ground in a doubtful case 
for suspecting the testimony of other witnesses 
adduced by the same party." I am therefore 
satisfied that Blood cannot be considered the 
first and original Inventor of the improvement 
involved in this issue. 

With the aforegoing views. It becomes unnec- 
essary to give any opinion on the question of 
the admissibility of the copies of drawings given 
in evidence. 

With respect to Woodman's claim, I need say 
but little. He has his patent, and cannot he 
affected in this mode of proceeding. I am 
satisfied that there are substantial differences 
between his invention and that of Welhnan's 
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in this case. Upon tlie whole, I am of opin- 
ion, and do so decide, that Wellman, the appel- 
lant, is the first and original inventor of the im- 
provement aforesaid claimed by him, and ought 
accordingly to have a patent therefor. 

[Patent No. 14,481 was accordingly granted 
to Gr. Wellman, March 18, 1856.] 
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Es parte WELLS et al. 

[3 Woods, 128; 17 Alb. Law J. Ill; 25 Pittsb. 
Leg. J. 107.] 1 

Circuit Court, D. Louisiana. Feb. 1, 1878. 

REiiovAi* OF Causes — Duty of State Codrt — 
Local Prejudice — Selection of Jurobs. 

1. Where a petition is presented to a state 
court under section 641, Rev. St. LT. S., for the 
removal of a prosecution pending in that court, 
to the federal cou^t, the state court has the 
right to examine its sufficiency. 

2. But the federal court, by virtue of its su- 
perior right to try the case, if subject to re- 
moval, is entitled to assert its jurisdiction by 
proper process directed to the state court 

3. Where this is done by the federal court, 
it will be the duty of the state court, and its 
officers, to yield obedience to the writs issued 
from the federal court to effect such removal. 

4. The law passed by the legislature of Loui- 
siana, March 13, 1877, prescribing the mode 
of selecting and drawing jurors, is not ,open to 
any constitutional objection.. 

5. A petition for the removal of a cause un- 
der section 641, Rev. St U. S., which alleges- 
that the law for the selection of jurors, which is 
constitutional and on its face fair, will be so 
administered as to secure a jury inimical to the 
petitioner, and which alleges the existence of a 
general prejudice against him in the minds of 
the court, jurorSj officers and people, does not 
state facts sufficient to authorize the removal, 

6. It is only when some state law, statute, or- 
dinance, regulation or custom hostile to the 
rights of the petitioner, and their enforcement, 
is alleged to exist that the petitioner can 
have his case removed under that clause of said 
section on which the petitioner in this case 
relies. 

This -was the petition of J. Madison Wells, 
Thomas C. Anderson, Louis M. Kenner and 
Gardone Casanave, for a writ of certiorari to 
the superior criminal court of the parish of Or- 
leans. This petition stated that the attorney- 
general of Louisiana had filed, in said criminal 
comi;, an information against the petitioners, 
charging them with "falsely and feloniously ut- 
tering and publishing as true a certain altered, 
forged and coimterfeited public record, to wit, 
the returns from the parish of Vernon of an 
election held for presidential electors la the 
state of Louisiana, on the 7th of November, 
1876, knowing the same to be false, altered 
and counterfeited;" that the petitioners had 
been arrested, and given bail, and that their 
trial was fixed for an early day. It fmther 
stated that on the 23d day of January, 1878, " 
pursuant to the laws of the United States, and 

1 [Reported by Hon. William B. Woods, Cir-. 
cuit Judge, and here reprinted by permission. 25 
Pittsb. Leg. J. 107, contains only a partial re- 
port] 



I)articular]y section 641 of the Revised Statutes, 
they filed a petition in ihe said superior crim- 
inal court for the removal of the said informa- 
tion and proceedings to the next circuit court 
of the United States of this circuit and dis- 
trict, for tdal, and that the facts on which such 
application was made were fully stated and 
set out in said petition, duly verified by oath 
in accordance with Said section 641. The pe- 
titioners claimed that by the presentation of 
said petition to the criminal court, the cause 
stood removed, and that the said court had no 
authority to proceed frnther in the case; but' 
they stated that the court and its officers, and 
the attorney-general, had disregarded said peti- 
tion, and were proceeding witii the cause in 
contempt of the authority of the United States 
court. A copy of the petition presented to the 
criminal court was appended to the application 
made to the circuit court. The principal facts 
stated in the petition filed in the state cornrt, as 
a ground for removing the cause, were that by 
reason of the ill feeling against the petitioners 
in the court, in the jury and in the public mind, 
throughout the parish of Orleans and the state, 
on account of their having been the returning 
officers of the election held in November, 1876, 
and republicans in politics, and of their acting 
in the canvass and compilation of the returns 
of said election, out of whidi the present prose- 
cution originated, the most vindictive prejudice 
existed in the law-making and law-admuiister- 
hag authorities of the state against them— they 
therefore bdieved that they would be denied 
thehr rights as citizens in the s^d court, and 
before any jury that might be impaneled there- 
in under the existing jury law of the state, and 
that they would not be enabled to enforce their 
rights in said court in consequence of the in- 
adequate remedies to that end provided. They 
further alleged that the jury law was passed 
March 13, 1877, and that in so far as it pro- 
vided for the appointment of jury commission- 
ers and the method of selecting the jury. It 
was intended for and operated in favor of, 
white citizens and against those of African de- 
scent, and that under it a jury had been drawn 
for the trial of the petitioners, the effect and 
intention of the law being to exclude persons 
of Afi'ican descent, and other unprejudiced per- 
sons, from the jury, and to substitute in their 
place prejudiced white men, and thereby to de- 
prive two of the petitioners, Kenner and Casa- 
nave (who were colored men), of a trial by 
their peers, and to bring them to trial by a 
white and prejudiced jury to the exclusion of 
men of their own color, and aH the petitioners 
averred that through and by the machinery of 
said jury law, artfully contrived for the pur- 
pose, the state offlca*s, and the court and its 
officers could and had so manipulated said law 
(and it was capable of such manipulation) as 
to deprive the petitioners of an impartial jury, 
and had organized a jury so prejudiced that 
defendants could not have a fair and impar- 
tial trial thereby, or by that court, and would 
be deprived of the full and equal benefit of 
the laws and proceedings for the security of 
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their persons in this ease. They contended tiiat 
the juiy law was in Tiolation of the constitution 
of the United States and of the equal civil rights 
of the petitioners. 

John Ray and G. B. Ray, for petitioners, 

1. The filing of the petition for removal in 
accordance with the statute, ipso facto re- 
moves the case from the state to the federal 
court: Osgood v. Ctiicago, D. & V. R. Co. 
[Case No. 10,601]. 

2. When tie case has reached the federal 
court, it may inquire whether the case is & re- 
movable one: Section 5, Act March 3, 1875 
(18 -Stat 472). 

3. The right of trial by an impartial jury of 
the vicinage is one of the rights guaranteed 
by section 1 of the 14th amendment to the con- 
stitution of the United States, and provided 
for by sections 1977, 1978, aiid 1979, Rev. St. 
U. S. 

4. The right of removal cannot be claimed 
solely on the ground of prejudice arising from 
personal impopularity. It must be averred that 
the impairment of rights originates under color 
of some statute, ordinance, regulation, cus- 
tom or usage of the state, but it is not neces- 
sary that the statute, etc., should on its face 
purport to deprive the party of his civil rights 
secured by law. 

[See Case No. 349.] 

BRADLEY, Ckcuit Justice. The application 
now made to the circuit court and presented ta 
me, raises these questions: First. Was the 
mere presentation of the petition for removal 
suflacient to arrest the jurisdiction of the state 
court, or had that court the right to examine 
into its su;fficiency? Secondly. If the court had 
the right to examine into the sufficiency of the 
application, has the circuit court the right to 
re-esamine the same, and, if found sufficient, to 
issue a writ of certiorari, or other writ, for 
the removal of the proceedings from the state 
court? Thirdly. If the circuit court has sucli 
right, did the petition in this ease present suffi- 
cient groimd for removing the cause? 

I think the fiist and second questions naust 
be answered in the affirmative. The state 
court surely is not bound to shut its eyes and 
yield to every application that comes to it. 
Though removal (when authorized) is a matter 
of right, and not of favor, yet the court must 
have the right to see whether the application 
to remove comes within the meaning of the 
law. I have no doubt, however, that the cir- 
cuit court, by virtue of its superior right to 
try the cause (if subject to removal), is entitled 
to assert its jurisdiction by proper process di- 
rected to the state court This view is cor- 
roborated by certain express provisions of the 
statutes. Section 716 of the Revised Statutes, 
declares that the United States courts may is- 
sue all writs which may be necessary for the 
exercise of their respective jurisdictions, and 
agreeable to tl^e usages and principles of law. 
And, in the very case imder consideration, it 
is provided by section 642 of the Revised Stat- 
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utes, that if the defendant be in actual cus- 
tody on process issued by the state court, apd 
have performed all the acts necessary to a re- 
moval of his cause, the derk of the circuit court 
is authorized to issue a writ of habeas corpus 
cum causa, which the marshal of the United 
States is authorized to serve by taking ths 
body of the defendant into his custody to be 
dealt with in the chrcuit court according to 
law and the orders of said comrt, or, in vaca- 
tion, of any judge thereof. This is the proper 
writ for removing both the cause and the per- 
son in such a case. Of course, the writ should 
not be issued by the clerk without being al- 
lowed by a judge of the court, which is the reg- 
ular course in issuing writs of habeas corpus 
and certiorari. I tliink, therefore, that the cir- 
cuit court may issue either a writ of habeas 
corpus cum causa or of certiorari, according as 
the defendant is in custody, or not in custody, 
for the purpose of removing the cause into that 
court. When this is done, it will be the duty 
of the state comrt and its officers to yield obedi- 
ence to such writs; and it will be presumed 
that they will do so without any fmther inhi- 
bition, either by writ or otherwise. 

The course pointed out in section 641, for the 
defendant to docket the case in the circuit court 
if the clerk of the state court refuses to furnish 
copies of the proceedings, is an additional and 
smumary method of proceeding* when only the 
clerk is delinquent. But it does not meet the 
exigency of a refusal on the part of the state 
court itself to recognize the defendant's rigtit 
to remove the cause. This requires the more 
formal and orderly process of the court as 
above specified. 

The removal of catises from one court to an- 
other is a form of quasi-appellate jurisdiction 
wdl known in the English system of procedure 
to which our own has constant reference. The 
forms of process necessary to be used for the 
purpose, and the principles upon which they 
are framed, are familiar to every student of the 
common law. The only peculiarity in the pres- 
ent case is, that the causes of removal are spe- 
cial and limited, and application therefor must 
be first made to the court a qua; the reason 
for which is undoubtedly to be found In the 
anxiety of the legislative department to avoid 
every, possible cause of jealousy and complaint. 

I should have no hesitation, therefore, to al- 
low the writ of certiorari in this ease, if I were 
satisfied with the sufficiency of the application. 
This bruigs me to that question. 

As regards the law complained of, passed 
March 13th, 1877, prescribing the mode of se- 
lecting and drawing jurors, I have carefully ex- 
amined its pi-ovisions, and am unable to see 
anything in it open to any constitutional pbjee- 
tion. It provides for the appointment, by the 
judges of the principal courts in New Orleans, 
of two commissioners, whose duty it is made to 
siielect impartially from, the citizens of the par- 
ish, qualffied to vote, the names of not less 
than one thousand good and competent men to 
serve on juries. These names are to be placed 
in a box, and from thence is to be drawn the 
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general panel for each term. This is tlie prin-. 
cipal feature of the law. Substantially the 
same method is in use in several otiier states. 
The commissioners, it is true, may abuse their 
trust; but no system can be devised that win 
not be liable to abuses. 

The allegations with regard to the manipula- 
tion of the law in such manner as to secure a 
jury inimical to the petitioners, and with re- 
gard to the existence of a general prejudice 
agahist them hi the mhids of the court, the j^i- 
rors, the officials and the people, are not within 
the purview ■ of the statute authorizing a re- 
moval. The fourteenth amendment to the con- 
stitution, which guaraniles the equal benefit 
of the laws on which the present application is 
based, only prohibits state legislation violative 
of said right; it is not dh:ected against hidi- 
vidual infringements thereof. The civil rights 
l?ill of 1866 was broader in its scope, undertak- 
hig to Vindicate those rights against hidividual 
aggression; but, still, only when committed 
under color of some "law, statute, ordinance, 
regulation or custom." And when that provi- 
sion In this law, which is transferred to sec- 
tion 641 of the Revised Statutes, gave the right 
to remove to the United States courts a cause 
commenced in a state court against a person 
who Is denied or cannot enforce aiiy of the 
rights secured by the a.ct, it had reference to a 
denial of those rights or impediments to thdr 
enforcement, arising from some state law, stat- 
ute, regulation or custom. It is only when 
^me such hostile state le^slation can be shown 
to exist, interfering with the party's right of 
defense, that he can have his cause removed 
to the federal court 

. This being my view of the act, it follows that 
I cannot grant the application. If I am wi;ong 
the petitioners, havhig claimed the right of re- 
moval, and it being denied by tiie state court, 
may carry the case, after final judgment of the 
highest court of the state, to the supreme courfc 
of the United States, and obtain its judgment 
on the question- 

The application is refused. 



' Case Wo. 17,387. 

In re WELLS et al. 

Ex parte OLAPLIN et al. 

[1 N, B. R. 171; 1 7 Am. Law Reg. ,(N. S.) 163; 

1 Am. Law T. Rep. Bankr. 20; Bankr. 

Reg. Supp. 37; 6 Int. Rev. Rec. 181-.] 

District Ck)urt, N. D. New York. 1873. 

Acts of Bankbuptot. 

Where a trader stops payment "of his commer- 
cial papec and does not resume payment Hiere- 
of within fourteen days, he commits an act of 
bankruptcyj 

[Cited in Jersey Oity Window-Glass C!o., 

Case No. 7,292; Re Ballard, Id. 816; Be 

Smith, Id. 12,974. Quoted in Baldwin v. 

■ Wilder, Id. 806. Cited in Re Hercules Mut 



1 [Reprinted from 1 N. B. R. 71, by permis- 
sion.] 



Life Assur. Soc, Id. 6,402; Globe Ins. 

Co. V. Cleveland Ins. Co., Id. 5,486.] 
[Distinguished in Haas v. O'Brien, 66 N. Y. 
• 602.] 

[This was a petition by H. B. Claflin & Co. 
for an adjudication in bankruptcy against 
Alfred L. Wells & Son.] 

HALL, District Judge. The petition in 
this case alleges two acts of bankruptcy, 
namely: First, that on or about the 16th of 
March, 1867, the said Alfred L. WeUs & Son, 
being possessed of a certain estate and prop-, 
erty (to wit: a stock of dry goods and other 
articles^ together with divers accounts 
against persons to whom they had sold 
goods, &e.), made an assignment of the whole 
of them, with intent to delay and hinder 
their creditors; and, second, that on or about 
the 16th of March, 1867, being merchants and 
traders, they fraudulently stopped and sus- 
pended, and had not resumed payment of 
their commercial paper within a period of 
fourteen days. The petition also shows that 
at the time above mentioned the firm was 
insolvent; that judgments had been taken 
against them; and that suits upon other 
demands against them had been commenced, 
and were being prosecuted to judgment and 
execution. 

The execution of a general assigimaent for- 
the common and equal benefit of all their 
creditors, is admitted; but it is denied that it 
was executed with the intent to delay or hin- 
der creditors. As there is no replication to 
the answer containing this denial, and as the 
case has been brought to a hearing on the 
petition and answer, this intent, if it be n.ot 
conclusively presumed as a matter of law, 
must be regarded as disproved; and as there 
is no allegation that the assignment referijed 
* to was made with intent to defeat or delay 
the opei'ation of the bankrupt act, we are 
not now called upon to decide whether a gen- 
eral assignmeoit making a disiwsition of the 
bankrupts' property substantially the same 
as that contemplated by the bankrupt act 
[of 1867 (14 Stat. 517)], can be considered an 
act of bankruptcy if made in good faith be-; 
fore the first day of June last, (and conse- 
quently before any petition could be filed 
under that act,) and for the single purpose 
of preventing a portion of his creditors from 
obtaining a preference over his other cred- 
itors. 

We think there is no conclusive legal pre- 
sumption that the assignment was made to 
delay or hinder creditors. It may, perhaps, 
be truly said it was made with intent to de- 
lay and hinder the particular creditors who 
were striving to obtain a preference over the 
other creditors of the respondents, by press- 
ing the suits they had already commenced to 
judgment and execution; but this intent is 
not such an int,ent as t±e bankrupt act con- 
templates. Such an assignment, under such 
circumstances and with such intent, would 
not be held void und,er the sta.tute of thist 
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state, wliieh avoids conveyances made with 
the intent ta delay, hinder, or defraud cred- 
Itoi's; and notwithstanding the provision of 
the 35th section of the bankrupt act, that a 
sale, assignment, transfer, or conveyance not 
made in the usual course of business of the 
debtor, shall be prima facie evidence of fraud, 
we are of the opinion that, under the de- 
nials contained in the answer in this case, 
we cannot properly hold that the making of 
the assignment, under the circumstances 
stated, was an act of bankruptcy. 

Upon the second allegation of an act of 
bankruptcy, the petitioners are entitled to an 
adjudication in bankruptcy against the re- 
spondents. It is true that the construction 
of the provision of the bankrupt act on which 
this allegation is based is not entirely free 
from doubt, but the construction which Jus- 
tifies such an adjudication has been adopted 
In another district, and is, as we think, a 
reasonable and just construction of such pro- 
vision. It was contended upon the argument 
that this provision, which authorizes pro- 
ceedings in invitum against any person, "who 
being a banker, merchant, or trader, has 
fraudulently stopped or suspended and not 
resumed payment of his commercial paper 
within a period of fourteen days," does not 
authorize such proceedings unless the orig- 
inal stoppage or suspension of payment was 
fraudulent— no matter how long such sus- 
pension may be continued. 

We understand that the United States dis- 
trict court of South Carolina has decided 
that such is not the true construction of the 
provision referred to, and that its true con- 
struction requires an adjudication in bank- 
ruptcy against a banker, merchant, or trader 
who "has suspended and not resumed pay- 
ment of his commercial paper within a period 
of fourteen days," although such suspension 
or stoppage of payment was not fraudulent; 
and this, we think, is the fair and proper 
construction. The provision embraces the 
two cases; the one of an original fraudu- 
lent stoppage of payment, in which proceed- 
ings may be instituted at once; and the oth- 
er of a suspension of payment not fraudu- 
lent, and not per se an act of bankruptcy, 
but which, if continued for more than four- 
teen days, becomes an act of bankruptcy by 
its continuance. The construction of the 
language of this particular provision under 
consideration, is, we think, best calculated 
to carry out the general intentions of con- 
gress, as expressed in the bankrupt act; ajid 
such construction, if not strictly required by, 
is certainly not inconsistent with the lan- 
guage of the particular provision alluded to. 

It can hardly be supposed that congress in- 
tended that the creditors of a banker, mer- 
chant, or trader who had fraudulently stop- 
ped payment of his commercial paper, should 
be compelled to allow him fourteen days to 
consummate his fraudulent purposes, and 
perhaps secretly remove from the United 
States with the mass of his property before 



they could take proceedings against him. 
There is certainly no more reason for allow- 
ing such delay after a fraudulent act of that 
character than there is in a case where a 
bankrupt has fraudulently concealed or 
transferred a portion of his property. But 
when the suspension of payment is from ne- 
cessity and without fraud, the period of four- 
teen days is properly allowed the honest 
trader, that he may, in case he is insolvent 
and is only temporarily embarrassed, take 
the necessary measures to enable him to 
pay his dishonored paper, and prevent his 
business being broken up by proceedings in 
bankruptcy. The accidental loss or miscar- 
riage of expected remittances; the unexpect- 
ed failure of a correspondent or of a bank 
in which his deposits are kept; the failure 
of his debtors to meet their commercial pa- 
per; or any other of the many misfortunes 
and accidents incident to commercial and 
financial operations, may compel an entirely 
solvent and perfectly safe merchant or trader 
to suspend for a day or two the payment of 
his commercial paper; but a merchant of 
fair character, who is solvent and deserving 
of credit, can, by means of temporary loans 
or otherwise, provide for resuming payment 
of his commercial paper within the fourteen 
days allowed by the bankrupt act. A sus- 
pension continued for a longer period may 
well be considered, as evidence of hopeless in- 
solvency or of a want of adequate capacity 
to carry on his business, and as entitling his 
creditors to take proceedings to secure the 
application of his property to the payment 
of his debts. Between these two classes— 
between the honest trader who suspends pay- 
ment by reason of misfortune or accident, 
and the fraudulent one who stops payment 
that he may retain and secure his means for 
the future benefit of himself or family, to 
the exclusion of his creditors— congress has, 
we think, very properly made a clear distinc- 
tion; a distinction which can only be acted 
upon by adhering to the construction here- 
tofore given to the provision refeiTed to by 
the only district court which has, within our 
knowledge, passed upon this question. 



Case I3"o. 17,387a. 

In re WELLS. 

[2 Hayw. & H. 187.] i 

Circuit Court, District of Columbia. May 18, 
1855.2 

Conditional Pardoks— Power op President- 
Capital Crimes- CoMMDTATiON to Life Im- 
PRisosMENT— Use op Penitentiary. 

1. The president of the United States has the 
power to grant a conditional pardon for a capi- 
tal offence. 

2. That the penitentiary, although especial- 
ly for the purposes enumerated in the statutes, 
yet as it was built by and under the control of 

1 [Reported by John A. Hayward, Esq., and 
Geo. O. Hazleton, Esq.] 

2 [Affirmed in 18 How. (59 U. S.) 307.] 
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the United States, the president has the right to 
use it for the purpose of imprisonment, when 
the sentence has been commuted from hang- 
ing to imprisonment for life. 

At law. For a -writ of habeas corpus. 

It appears that the petitioner was convicted 
of murder at the December term of the crim- 
inal court, 1851, and was sentenced to be 
hung for murder April 23d, 1852, on which 
day the president of the United States granted 
him a pardon, upon the condition that he be 
imprisoned during his natural life. Wells, in 
the conclusion of his petition, says: "Behig 
duly informed by counsel, learned in the law, 
that the said pardon is absolute and the con- 
dition invalid, he prays that the writ of 
habeas corpus may issue to bring him before 
the court, and if it is found that his confine- 
ment is illegal and contrary to law, he may 
be discharged from his imprisonment." 

Mr. Jones, for petitioner. 

Mr. Key. for the United States. 

Mr. Jones alluded to a similar case in Penn- 
sylvania, but said authorities might be found 
ia the statutes or in precedents at common 
law, but he contended that the president of 
the United States had nothing to guide hun 
but the constitution and laws of the repub- 
UC. 

Mr. Key contended that the president of the 
United States has power to commute the sen- 
tence of death to imprisonment for life. 

TELE GOUKT, through MORSELD, Circuit 
Judge, pronounced the following decision: 

After reviewing the Arguments which had 
been presented and citing various authorities, 
said that the president of the United States 
has the power to grant a conditional pardon, 
as in this ease, for a capital offence. K he 
had succeeded in showing that the president 
possessed this power the penitentiary of all 
others would seem to be the most suitable 
place. 

It had been argued that the penitentiary was 
for persons convicted of offences punishable 
with imprisonment and labor under the laws 
of the United States, or of the District of 
CJolumbia- Although the penitentiaiy is prin- 
cipally for the purpose of punishment in 
enumerated cases as therein prescribed, yet 
as it was built by the United States, and is 
in charge of United States officers, paid by 
the United States, and of course is under the 
government and control of the United States 
he supposed, as the president, on whom the 
pardoning power is conferred by the consti- 
tution, has the right to commute punishment 
In capital cases, he has a right, as a sequence, 
to use the penitentiary for that purpose. 
Therefore the application must be discharged; 
It could not be sustained; the habeas corpus 
must be refused, and Wells will remain in the 
penitentiary. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 18 How. (59 U. S.) 
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Case No. 17,388. 

In re WELLS. 

[3 N. B. R. 371 (Quarto, 95); i 2 Chi. Leg. 
News, 49.] 

District Court, D. Nevada, Nov., 1869. 

BANKBUPTcr—lNSOLVENOT Defined— iNVOLUNTAii^ 

Pboceedings, 

1. Held, when a man's property is taken on 
legal process against him, that if all his prop- 
erty were sold, and would not produce money 
enough to pay his debts, that he is insolvent 
within the meaning of the law. 

2. A solvent man is one that is able to pay 
all his debts in full as they become due. 

3. It is the duty of one who is insolvent to 
apply to the bankrupt court in his own behalf, 
and if he does not, and. some of his creditors 
take his property under legal process, he may be 
held to have suffered his property to be taken, 
and may be adjudged a bankrupt at the in- 
stance of creditors whose claims have not been 
provided for. 

[Cited in Starkweather v. Cleveland Ins. Co., 
Case No. 13,308; Beattie v. Gardner, Id. 
1,195; Re Heller, Id. 6,337; Haskell v. 
Ingalls, Id. 6,193; Re Dunkle, Id. 4,160.] 

[Cited in Cook v. Whipple, 55 N. Y. 156.] 

In bankruptcy. 

BALDWIN, District Judge (char^g jury). 
This is an application by McDonnell and Wood 
to have J. L. Wells adjudicated a bankrupt un- 
der the provisions of section 39 of the national 
bankrupt act [of 1867 (14= Stat. 536)]. The pe- 
titioners allege that Wells, behig hisolvent, did, 
on the 12th day of October, 1869, suffer his 
property to be taken on l€^ process, at the 
suit of one MeCausland, with the intent there- 
by to give a preference to the said MeCausland, 
and to delay and to defeat the operation of the 
bankrupt act. The respondent pleaded the 
general issue to the petition, the effect of which 
is to present the facts involved for our deter- 
mhiation. Th^e facts are: That on the 12th 
day of October, 1869, MeCausland, in his own 
behalf, and as assignee of certain other cred- 
itors of Wells, instituted in one of the state 
courts an attachment suit against him, by vh:- 
tue of which the sheriff has taken, and holds, 
all his property. It has been further proven 
that upon the day above mentioned the entire 
property of the respondent, if subjected to for- 
ced sale, would not have been sufficient to pay 
his debts. 

The first question which arises in the case 
is, as to the fact of Wells' insolvency upon the 
12th day of October instant— the day when his 
property was taken by the sheriff. If you be- 
lieve from the evidence that Wells' property, if 
sold on that day, would not have produced 
enough money to pay his debts, then I charge 
you, as a matter of law, that he was insolvent, 
within the meaning of the bankrupt act. "A 
solvent man is one that is able to pay all his 
debts in full, at once or as they become due. 
Insolvency is merely the <^posite of solvency. 
A man who is unable to pay his debts out of 
his own means, or whose debts cannot be col- 

1 [Reprinted from 8 N. B. R. 371 (Quarto, 
> 95), by permission.] 
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lected out of such means by legal process, is 
insolvent; and this, although it may be moral- 
ly certain that with indulgence from his cred- 
itors in point of time, he may be ultimately 
able to satisfy his eng^ements in full. The 
term insolvency imports a present inability to 
pay. The probable or improbable future con- 
dition of the party in thi's respect does not 
affect the question. If a man's debts cannot 
be made in fuU out of his property by levy and 
sale on execution, he is insolvent within the 
primary and ordinary meaning of the word, 
and particularly in the sense in which the 
word is used in the bankrupt act." Burrill, 
Assignm. 38, 41; 4 Hill, 652; [Bradford v. 
Union Bank of Tennessee] 13 How. [54 U. S.] 
67; In re Lewis [Case No. 8,311]; Foster v. 
Hackley [Id. 4,971]. 

Did the re^ondent "suffer" his property to 
be taken upon legal process, with intent to 
give a preference to the attaching creditor, or 
with intent to delay or defeat the operation of 
the bankrupt act? It is claimed by the re- 
spondent, and indeed it sufficiently appears 
from the evidence, that there was no collusion 
between his attaching creditor and himself. 
From all that appears from the evidence. Wells 
did nothing to influence the issue of the at- 
tachment by McCausland. But for all that, 
he did, I think, "suffer" his property to be 
taken on legal process, within the meaning of 
the act That voluntary action on the part of 
the insolvent is not requisite to bring him with- 
in the effect of the act, is 'shown by the whole 
context of section 39. For instance, among 
the various acts of bankruptcy enumerated in 
that section is being imprisoned for debt for 
more than seven days, than which it is diffi- 
cult to conceive a more involimtary proceeding. 
The fact is, that the bankrupt act was designed 
to compel a fair distribution of an insolvent's 
estate amongst all his creditors-^and, under the 
act, it is the duty of one who is insolvent to 
apply to the bankrupt court in his own behalf. 
If he does not so apply, and some of his cred- 
itors take his property under legal process, he 
may be held to have suffered his property to 
be taken, and may be adjudicated a bankrupt 
at the instance of creditors whose claims liave 
not been provided for, Entertainhig this view 
of the law, I charge you that Wells did "suf- 
fer" his property to be talien under process 
of law. It is urged that he did not so suffer it 
to be taken, with the intent to prefer the at- 
taching creditor, or with the intent to delay 
or defeat the operation of the bankrupt act. 
Upon this point I find the gist of the authori- 
ties so tersely and clearly stated in the Ameri- 
can Law Review for April, 1869, p. 539, that I 
give you the text in charge: "If an insolvent 
debtor suffers his property to be taken on le- 
gal process, so that the natural and probable 
result will be to give a creditor a preference, 
he wiU be presumed to have intended to give 
such a pref«:«aee; and if he could have pre- 
vented the taking by filing his volimtary peti- 
tion in banlaruptcy, and has not done so,- he 
must be held to have 'suffered' the property to 



be taken within the meaning of section 39"— 
citing ilmnerous authorities. In this ease Wells 
must have known that he was insolvent within 
the meaning of the act, as I have explained it 
to you; nor is it pretended that he did any- 
thing to prevent the taking of his property at 
the suit of McCausland. He must be held, 
therefore, to have suffered his property to be 
taken on legal process, with the intent to pre- 
fer one of his creditors, and with the intent to 
defeat the operation of the bankrupt act. See 
Avery v. Johann [Case No. 675]; In. re Raxi- 
dal [Id. 11,551]. 
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Case Wo. 17,389. 

WELLS V. The ANN CAROLINE. 

[42 Hunt, Mer. Mag. 66.] 

Circuit Court, S. D. New York. Sept. 27, 
1859.1 

Collision — Conflicting Evidence ~ Revehsal 
ON Appeal. 

[A decision of the district court dismissing 
the libel will be reversed where it appears that, 
altitougb the testimony of the crews of the 
respective vessels was in direct conflict upon 
the controlling question, there is yet the testi- 
mony of several other witnesses, who were std- 
tioned upon other vessels in a position to ob- 
serve, the maneuvers of the colliding vessels, 
and who ail concur in supporting the claim made 
by the crew of libelant's vessel. And in sudb. 
case a decree will be entered in favor of libel- 
ant.] 

[Appeal from the district court of the 
United States for the Southern district of 
New York,] 

In admiralty. 

Benedict, Burr & Benedict, for libelant. 
Mr. Donohue and Owen & Vose, for re- 
spondents. 

Before NELSON, Circuit Justice. 

The libel in this casewas filed by the own- 
er of the schooner John C. Weils, against 
the schooner Ann Caroline, to recover dani- 
ages for a collision occurring in the month 
of February, 1854, on the eastern shore of 
Delaware Bay. The two vessels were beat- 
ing up the bay in company with several oth- 
er vessels, in a channel about a mile wide, 
between Crow Shoal and the Jersey shore. 
The wind was N. N. W., about a five or six 
knot breeze; the tide flood setting up the 
bay. The John C. Wells was close-hauled 
on her larboard tack, which was her long 
tack from Crow Shoal to the Jersey shore; 
the, Ann Caroline close-hauled on her star- 
board tack on the opposite course from the 
Jersey shore to Crow Shoal. The Wells was 
very heavily laden— the Ann Caroline in bal- 
last. The two vessels had tacked at the 
Crow Shoal upon their long tack nearly at 

1 [Reversing Case No; 17,389a. Decree of 
circuit court modified, by supreme court in '2 
Wall. f69 U. S.) 538.] 
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the same time, the Caroline at the time he- 
ing to the leeward of the Wells, and some- 
•what astern of her. The Ann Caroline ran 
out but one-half or two-thirds of her course, 
when she suddenly came round on her star- 
board tack, in consequence of a vessel ahead 
suddenly backing and obstructing her course. 
While on this course, she came in collision 
with the Wells, striking her on her star- 
board side aft, about ten or fifteen feet from 
her taffrail, opening her side, and from 
which injury she sank to the bottom of the 
channel in a few minutes. 

The main ground upon which the defence 
of the Ann Caroline is placed is, that she 
was on the starboard or privileged tack, and 
that it was the duty of the Wells to give 
way and pass to her right. The controling 
question in the case is whether or not the 
Wells was to the windward, and so far 
above the course of the Caroline, before the 
two vessels came together, as to forbid the 
application of this settled rule of navigation, 
that when "two vessels are approaching each 
other on opposite tacks, both having the 
wind free, the one on the larboard tack shall 
give way and pass to the right. On looking 
into the proofs in the case, which are very 
voluminous, it will be found that the testi- 
mony of the master and hands on board of 
the respective vessels, as usual, is contra- 
dictory— those of the Wells claiming that the 
course of the Caroline was to the leeward 
and southerly of that of their vessel, while 
those on the Caroline insist that her course 
was to windward of the Wells. 

If the case stood upon the testimony of 
these witnesses, we should regard It as so 
far conflicting and doubtful as to lead us 
not to interfere with the decree of the court 
"below dismissing the libel. [Case No. 17,- 
389a.] But there are four witnesses, masters 
and hands upon other .vessels engaged at 
the same time in beating up this channel, 
and who were on the same tack with the 
Wells, but to the leeward and a little to her 
stern, who witnessed the collision and the 
course of the vessels previous to the acci- 
dent, and they all concur in confirming the 
testimony of the master and hands of the 
Wells as to the course and relative position 
of the two vessels. The testimony of one of 
these witnesses has been taken in this court, 
and was not before the court below, which 
is very explicit and direct upon this ques- 
tion. There were several considerations urg- 
ed on the argument by the counsel on both 
sides in support of their respective views of 
the ease, which, as they rest principally up- 
on a controverted state of facts, we do liot 
deem it important to notice. We must, 
therefore, reverse the decree of the court be- 
low, and direct a reference to a commission- 
er to talce proofs and report upon the libel- 
ant's damages in the case. 

[NOTE. For a hearing on exceptions to the 
commissioner's report, see C^se No. 17,389b, This 



cause was subsequently carried to the supreme 
court, where the decree of the circuit court was 
modified. 2 Wall. (69 U. S.) 538.] 



Case No. l';*,389a. 

WELLS V. The ANNE CAROLINE. 

£22 Betts, D. 0. MS. 171.] 

District Court, S. D. New York. Jan. Term, 
1856.1 

Collision — Pi,eat>ing and Proofs— Sailikq Ves- 
sels ON Chossino TaCks. 

[1. In cases of collision at sea in open view 
of all parties, courts look carefully to the first 
version given, and view with distrust all addi- 
tions or subtractions therefrom. Hence the 
court will cautiously restrain each party from 
setting up a case by his proofs which is contra- 
dictory to that made by his pleadings.] 

[2. Omission of the libel to state facts which 
on the hearing are made cardinal points in the 
cause— such as the course and strength of the 
wind, the tacks" on which the colliding vessels 
were running, how far from the shores the 
collision took place, etc. — ^is faulty pleading, and 
not in compliance with admiralty rule 23 of 
the supreme court.] 

[3. A sailing vessel tacking up Delaware Bay 
in the midst of a squadron of similar vessels 
Jield in fault for keeping so negligent a lookout 
that she did not discover one of the other ves- 
sels, which was coming up very fast astern of 
her, and making her tacks but little to lee- 
ward, until she was within 40 or 50 yards.] 

■ [4. When two sailing vessels on opposite 
tacks are crossing each other, and there is a 
probability of collision, the one on the star- 
board tack keeps close to the wind, and the 
one on the larboard tack must beat away, or 
be answerable for the consequences.] 

[This was a libel by William H. Wells 
against the schooner Anne Caroline to recover 
damages for a collision.] 

BY THE COURT. A fleet of more than 20 
sailing vessels got under way, at about mid- 
day, the 11th February, 1854, from their an- 
chorages near Cape May. The craft were all 
schooners. The wind was fresh from N. W. 
or N. N. W., and the tide making, but not at 
full flood. Between two ajjd three o'clock p. 
m. the John C. Wells, owned by the libellanl; 
running close hauled on the larboard tack, and 
heading N. N. B., and the Anne Caroline, own- 
ed by the claimants, running also close hauled 
on the starboard tack, and heading W. by N., 
came in collision in the channel between 
Grown shoal and the Jersey shore, nearest to 
the shoal, but far enough off to leave the 
John C. Wells sailing room sufficient to come 
safely about. If she desired to do so. The, 
John 0. Wells was heavily laden, nearly down 
to the water's edge. The Anne Caroline was 
the larger ve^el, and in ballast, and was mak- 
ing the greatest speed, when fully under way. 
The Cape May channel into Delaware Bay, 
where the mass of vessels were at the time 

1 [Reversed in Case No. 17,389. Decree of 
circuit court modified by supreme court in 2 
Wall. (69 U. B.) 538.] 
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beating their course, is a narrow inlet, having 
a channel of less than a mile in width, and 
the vessels were changing from one tack to 
the other in plain view and near proximity to 
each other. The day was clear, and nothing 
obstructed observation across and up and 
down the channel, except the transit of the 
various vessels, in progress, from point to 
point. These circumstances bound all parties 
to the exercise of active watchfulness and 
promptitude, and relieve the court from the 
perplexity attendant upon ascertaining facts 
surrounding a collision, which occurs in the 
night, or "in thick or obscure weather. When 
collisions at sea take place open to the view 
of all parties, and become afterwards subjects 
of litigation, courts look carefully at the first 
version given of the transaction by the parties 
concerned, and distrust all additions to or ab- 
stractions from the original representation, 
particularly when made under oath. The 
English admiralty are perhaps more tenacious 
on this point than the American, and will rare- 
ly hear evidence of either party tending to 
give the case a character differing from that 
presented by his pleadings. 

I have on other occasions animadverted up- 
on this topic, and, conceding the solidity and 
usefulness of the general principle, have been 
disposed to look with leniency upon errors in 
pleadings, and accept evidence not absolutely 
inconsistent with them, which parties are en- 
abled to produce, and thereby give a juster 
understanding of the causes than was pos- 
sessed by them when the pleadings were pre- 
pared, without requiring the record to be 
reformed. In permitting that practice, drawn 
from the circumstances, the character of the 
parties and the principles governing this class 
of actions have been before assigned. It is 
sufficient now to say that the court has cau- 
tiously restrained each party from thus set- 
ting up a case by proofs contradictory to that 
made by his pleadings. In this instance, the 
allegations of the libel are, that on. the after- 
noon of Saturday, February U, 1834, the 
schooner John C. Wells was run into and sunk 
by the schooner Anne Caroline, and that the 
libellant is entitled to damages therefor to the 
amount of $5,000. 

The libellant alleges on his information and 
belief, that the facts of the collision, that the 
John C. Wells was on a voyage from New 
York to Philadelphia, deeply laden, with a 
valuable cargo, and on the afternoon of Feb- 
ruary 11th she had arrived in Delaware Bay, 
and was running about N. E. up the eastern 
shore of the bay, close hauled, and going 
about three knots an hour; that the schooner 
Anne Caroline, which was a much larger ves- 
sel and was lighl; was also bound up the bay, 
and was at this time running in the same 
general direction, but further- in shore; that 
the said Anne Caroline, before she had beat 
out her tack, suddenly and unexpectedly went 
about, and running about six knots an hour, 
directly towards the John 0. Wells, carelessly 
and -negligently and wrongfully ran into the 



said John O. Wells, striking her on her star- 
board quarter, so soon and with such force 
that she sunk in so short a period that her 
crew were barely able to escape with their 
lives. It further charges that the collision 
was caused by the negligence of those in 
charge of the Anne Caroline in coming about 
when they did, in running directly towards 
the said John C. Wells, in not changing their 
course, so as to avoid her, in having no prop- 
er lookout, and in not hailing the said John C. 
Wells, or otherwise giving timely notice of the 
course intended to be pursued by said Anne 
Caroline. 

The libel omits all assertion of various par- 
ticulars which on the hearing were made car- 
dinal, if not vital, points in the cause, and 
were attempted to be established by the libel- 
lant by proof, the course and strength of the 
wind; the tacks upon which the two vessels 
were running, how far from either or both 
shores the collision took place, or how far 
from the eastern shore the Anne Caroline 
came about and the impediments' on the west 
shore to the John G. Wells going nearer to it 
than the position she was in when the colli- 
sion took place. 

It is manifest that the libel furnishes a meager 
statement of facts, to justify the court in ad- 
judging that the Anne Caroline was culpable in 
anything done by her. The opinions and con- 
clusions of the libellant are' asserted emphatical- 
ly enough, — ^that her conduct was careless, neg-' 
ligent and wrongful, and that the collision was 
occasioned by her sole fault; but he does not 
state the manner his vessel was being navi- 
gated, or what acts were done on board her 
to prevent or escape the collision, not even that 
a hail was given from her to the Anne Caroline, 
as a warrung to the latter vessel. This mode of 
pleading fails to fulfill the requirement of ruTfe 
23 of the supreme comrt, in not propounding the 
various allegations of facts upon which the 
libellant relies in support of his sui^' so that the 
defendant may be enabled to answer disUnctly 
and separately the several matters contained in 
each article. The difficulty under this form 
of pleading does not rest solely with the re- 
spondent in framing a proper reply, but the court 
cannot judicially find in the allegations a foun- 
dation for a decree in favor of the libellant: No 
facts are averred which exonerate him from 
faiilt, and none which fix culpability on the re- 
spondent necessarily conducing to the disaster, 
because it does not import a fault producing the 
collision, that the Anne Caroline came about un- 
expectedly, without running out her .tack, and 
that she had no proper lookout, or ran directly 
towards the John C. Wells, or did not hail the 
latter vessel or otherwise give notice of the 
course she intended to pursue. The English 
admiralty demands the whole case to be stated 
in the libel, and will reject proofs at variance 
with or extraneous to the statements in the 
pleadings. The Anne & Jane, 2 W. Rob. Adm. 
98, 104; The Virgil, Id. 201; The Ebenezer, Id. 
209; The Speed, Id. 227, 228. 

Without making the imperfection of the libel 
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a sh-ingent ground of objection to the action, 
and recurring to tlie wliole case made by tlie 
libellant's proof, it is necessary, before looking 
Into the defence, to determine -whether he has 
made out by his proofs ix valid claim for dam- 
ages against the Anne Caroline. Without he 
succeeds in this, the court cannot be called upon 
" to criticise tlie sufiicieney of the answer or the 
proofs produced in its support. The Hopper, 7 
Cranch [11 U. S.; 389; The Boston [Case No. 
1,673]; Jenks v. Lewis [Id. 7,280]; The Wm. 
Harris [Id. 17,695]. The master, first mate and 
a seaman are all the witnesses who were on 
board the schooner John C. Wells, who testify 
to her positioQ or the acts of the John 0. Wells 
to prevent the coUision complained of, or to any 
particulars which impeded or embarrassed the 
maneuvers incumbent upon her to make on the 
occasion. The first mate says he was on the 
lookout about the middle of his vessel, and he 
thinks was a litUe forward of her main mast 
on the starboard side, and had a dear view of 
'everythuig ahead. The John C. Wells came 
about on her long stretch and larboard tack, 
and proceeded about one-eighth of a mile, at the 
rate of four knots per hour, when the Anne Car- 
oline came into her. The latter went about on 
that tack nearly at the same time with the 
Wells, and a little to leewaM of the latter. He 
did not see her again until she was within forty 
or fifty yards of him, coming fast, on a 4 or 5 
knot breeze (both vessels being then dose haul- 
ed), and directly upon bun. There was then 
time for her to have got out of the way hy run- 
ning up into the wind, but was not time for the 
John O. Wells to do anything in avoidance of 
her. There were a number of other schooners 
astern and to leeward of him, but he saw noth- 
ing to windward within two mUes. The master 
of the Wells hailed the Anne Caroline, and then 
shoved his wheel down just as the vessels 
strudc. Mr. Baker, the master, says he was at 
the wheel of the Wells when she tacked to the 
eastward. The Anne Caroline came round on 
the same tack about abreast of the Wells, then 
moving scarcely a mile an hour, just sagging 
off the shoal, and had not got hor headway. 
The Anne Caroline was light, and running four 
or five Imots towards nim, both vessels dose 
hauled. He did not see the Anne Carolme 
wlien she tacked with tiim ofC the shoa^, nor at 
the time of her tacking east of him, but saw 
her just after she came about, and was making 
towards Iiim. He saw her under the bow of 
the Wells. She was then short of a quarter of 
a mile from her. He hailed her to keep out of 
the way. There was not room on account of 
the shoal for his vessel to cooie about, and he 
could not any way avoid the Anne Caroline. 
She came right upon him without altering her 
course. He put his own whed down, and ran 
forward as she struck. Does not know that his 
vessd was brought up by it into the wind at all. 
Bloomer, a man on the deck of the Wells, says 
he saw the Anne Caroline on the same course 
eastward with the Wells after the latter tacked. 
She was half a mile to leeward, and a little 
astejn. No other vessel then ahead nearer than 
29FED.CAS. — il 



1 or 1% miles off. He then went bdow. Hear- 
ing some one speaking loud on deck, he came 
out, and, when he came up, saw the Anne Car- 
oUne, he thinks, 100 to 150" yards off, and, if she 
had then put her wheel up, she would have gone 
under the stem of the Wells, but the latter could 
not go about on account of the shoal, nor under 
the stem of Anne Caroline by putting her wheel 
up. There was no other vessel within two or 
three hundred yards of the two. 

Examining the case made by the libellant, up- 
on the law and the facts given in evidence by 
him, it is manifest that he was in fault on two 
essential particulars, either of which niight have 
caused the collision, without supposing any 
blame on the part of the Anne Caroline. First, 
he was navigating in the midst of a squadron 
of other vessels, several of them, according to 
his own testimony, at short distances from him, 
and the accused vessel particularly coming up 
from astern very fast upon him, and making 
her tacks but little to leeward; yet he had no 
proper watch stationed, or else kept his lookout 
so negligently that he did not discover when 
she made her last larboard tack eastward, nor 
when she came about on the starboard tack, on 
which the collision took place. The call for vig- 
ilance in this respect was espedally emphatic 
because of the numerous craft working their 
way nearly together against a breeze of 4 or 5 
knots on a flood tide, and in a comparativdy 
narrow channel, not exceeding one mile in width, 
and which necessarily exacted, from the varying 
speeds of the vessels, and the necessities of 
such navigation, frequent and abrapt dianges of 
course. 

The rule of navigation settled by the Trin- 
ity masters, sanctioned by the English ad- 
miralty courts, and by reiterated adjudications 
in the American tribunals, is, that when two 
sailing vessels on opi>osite tacks are crossing 
each other, and there is a probability, if their 
course is continued, they must come in con- 
tact, the one on the starboard tack keeps close 
to the wind, and the one on the larboard tack 
must beat away, or be answerable for the 
consequences. Abb. Shipp. 309, L, 236; John 
V. Paine, 10 How. [51 U. S.] 581. This rale 
does not depend, as is sometimes supposed, 
upon the fact that the vessels are approach- 
ing stem on. The George, 5 Notes of Cas. 
368, 6 Notes of Cas. 53. Nor if the Anne 
Carohne was so far to windward that the mas- 
ter of the Wells might suppose she would go 
clear of him does that discharge the Wells of 
blame. Id. 56; The Woodpark, 7 Notes of 
Cas. 397. Whether the larboard tack should 
bear up or keep away will depend upon the 
relative positions and proximity of the ap- 
proaching vessels. If the misfortune arises 
from the misconduct of the suffering party 
only, he must bear his own loss. Story, 
Baihn. § 608; 3 Kent, Comm. 231; T!he 
Woodrop-Shns. 2 Dod. 83. And it will be 
presumea her fault imtil she clearly proves 
the contrary. The Test, 5 Notes of Cas. 276 
I find nothing in the evidence to relieve the 
Wells from the operation of this doctrine. 
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Giving her the advantage of proving the fact 
not aJlege-d in the libel, that the Anne Caro- 
line was not seen upon the starboard taek un- 
til she had approached so neai* that no rea- 
sonable effort by the Wells could avoid her, 
she has failed in establishing that fact. The 
master of the Wells saiv the Anne Caroline 
short of a quarter of a mile off, and his mate 
forty or fifty yards, and both swear the dis- 
tance was sufficient for her to have gone up 
into the wind, and tlhus have avoided the 
"Wells. The master thinks the Wells could 
not have escaped the collision by the same 
maneuver, nor bear away under the stern of 
the Anne Caroline, because she^was just com- 
ing round, and had scarcely 'got headway. 
Sis mate, however, and her crew attending to 
her sails and movements, says she was run- 
ning 4 or 5 knots, and had proceeded %th of 
a mile on this tack, when met by the Anne 
Caroline. All either of these officers did in 
the emergency was to hail the Anne Caroline 
to get out of their way. 

The master of the Anne Caroline had a right 
to rely upon the opposite vessel doing her 
duty, and could not properly deviate from her 
own course imtil it became palpable that the 
Wells did not discover her, or did not intend 
to change her direction. The Catherine, 17 
How. [58 U. S.] 170; The Mary Bannatyne, 
18 Law Rep. o2S. I cannot regard the apol- 
ogy attempted to be made had it been satis- 
factorily proved, that the Anne Caroline was 
not discovered from the Wells imtil too late 
for her to take measures to escape the colli- 
sion,- as any lawful excuse for her inertion. 
The utmost indulgence ever allowed for such 
excuse, is where there is some natural im- 
pediment, obscurity of atmosphere, &c, which 
intercepts the sight. Peck v. Sanderson, 17 
How. [58 U. S.] 178. Otherwise the law im- 
poses upon parties the consequences result- 
ing from their failing to guard against dan- 
gers which, with the exercise of reasonable 
diligence, they might discover and avoid. The 
Friends, 1 W. Rob. Adm. 478; The Test, 5 
Notes of Cas. 276; iJ Kent, Comm. 294. There 
would be no safety to persons or property 
transported by water if this rule was not per- 
emptory and inflexible. I do not think the 
libellant, with every effort to prove the best 
case for himself he could make out without 
being tied by his pleadings to any specific 
state of facts, has succeeded in discharging 
his vessel from culpable conduct in the trans- 
action, or fastening it upon the Anne Caroline, 
and accordingly, by the familiar law of col- 
lisions, his suit cannot prevail. In this view 
of the case, it is useless to discuss the evi- 
dence offered on the part of the Anne Caro- 
line to prove she had been properly conduct- 
ed. She was on the privileged tack, and did 
not attempt to depart from it, until it became 
manifest that a collision was imminent The 
law did not requhre her to do so before, and 
the court will not inquire whether, when she 
made the effort to avoid the Wells, the best 
maneuver to accomplish that end was adopt- 



ed. The libellant cannot recover upon his 
own case. Label dismissed. 

[NOTE. The decree of this court was re- 
versed by the circuit court, and a reference order- 
ed to ascertain the amount of libeUant's damages. 
Case No. 17,389. For esceptions to the com- 
missioners' report, see Id. 17,389b. An appeal 
was subsequently taken to the supreme court, 
where the decree of the circuit court was modi- 
fied as to damages. 2 Wall. (69 U. S.) 538.] 



Case No. 17,389b. 

WELLS V. The ANN CAROLINE. 

[N. Y. Times, May 31, 1861.] 

Circuit Court, S. D. New York. May 30, 1861. 

Collision — Damages— Valuation in Bond. 

[Where a vessel held liable for a collision 
has been released upon a stipulation for her 
value under the act of March 3, 1851 [9 Stat. 
635], the amount of damages recoverable can- 
not exceed her actual value, although the bond 
was for a greata: sum. The valuation for the 
purposes of determining the amount of the 
bond is not the real test of value in such a 
case.] 

This ease ,came up on exceptions to a com- 
missioner's report. The libel was filed to 
recover for the sinking of the schooner Wil- 
'liam H. WeUs, owned by the libelant^ by the 
Ann Caroline [Case No. 17,389a], and a de- 
cree was given for the libelant on an appeal 
to this court [Id. 17,389], and it was referred 
to a commissioner to ascertain the damages. 
The commissions: reported the value of the 
Wells at $5,000. The Ann Caroline had been 
discharged from custody by consent, on the 
claimants filing a stipulation for value in the 
sum of $5,000. On the hearing before the 
commissioner the claimants offered to prove 
that the Ann Caroline was not worth $3,000, 
and insisted that, according to the act of con- 
gress of March 3, 1851 [9 Stat. 635], the libel- 
lant's recovery could not exceed the value of 
the Ann Caroline. The evidence was exclud- 
ed, and on this ground the claimants except- 
ed. 

Benedict, Burr & Benedict, for libelant. 
Owen, Gray & Owen, for claimants. 

HELD BY THE COURT [NELSON, Ch:- 
cuit Justice]: That the act of congress is ap- 
plicable to the case, and the libelant's re- 
covery cannot exceed the value of the Ann 
Caroline. That the valuation of the vessel, 
whether by consent or otherwise, for the pur- 
pose of bond or stipulation to discharge it from 
the custody of the marshal, is not the test of 
real value in cases of collision ;mder the act. 
That the evidence, therefore, should have been 
recdved. 

The case was referred back, therefore, for 
a further report. 

[This cause was subsequently carried to the 
supreme court, where the decree of the circuit 
court rendered in Case No. 17,389 was modified. 
2 Wall. (69 U. S.) 538.] 
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Case Wo. 17,390. 

WELLS V. CENTRAL VERMONT B. R. 
CO. et al, 

[14 Blatcbf. 426.] i 

Circuit Court, D'. Vermont. March 21, 1878. 

Dissolution of Injunxtion— Taxation of Rail- 
HOADs — Constitutional LA-w-^RESTUAiNiNe 
Collection of Taxes— Jdbisdiotion of Feder- 
al COUHTS. 

1. Reasons stated why a motion to dissolve 
an injunction should be considered and disposed 
of on its merits, rather than that the inounc- 
tion should be continued until the lieanng, 
even if its maintenance then should be doubt- 
ful. 

2. The provisions of the act of the legislature 
of Vermont (Laws Vt. 1874, Act No. 1, p. 16) 
providing for the taxation of the property of 
railroads, are not invalid by reason of the fact 
that lands improved by having a railroad built 
on them are not made taxable until they have 
been so improved ten years. 

' 3. Whether section 3224 of the Revised Stat- 
utes of the United States, which provides 
that "no suit for the purpose of restraining the 
assessment or collection of any tax shall be 
maintained in any court," applies to a suit in a 
federal court to restrain the collection of a 
state tax, quere. 
[Cited in Crawford v. linn Co., 11 Or. 491, 
5 Pac. 742.] 

[This was a bill in equity by Samuel Wells 
against the Central Vermont Railroad Com- 
pany and others.] 

Benjamin F. Fifield, for orator. 

Alfred G. Safford, for defendants. 

WHEELER, District Judge. The motion of 
the defendants for a dissolution of the injunc- 
tion heretofore granted in this cause, has been 
heatd on bill, answer and argument of coun- 
sel. The hijunetion restrains the collection of 
municipal taxes assessed, under the law of 
Vermont providing for the taxation of the prop- 
erty of raihx)ads, upon the property of the Ver- 
mont and Canada Raikoad Company, in pos- 
session of the Central Vermont Railroad Com- 
pany. Laws Vt. 1874, Act No. 1, p. 16. Some 
of these taxes were assessed in 1875, and the 
time Umited by law, within which they may 
be collected, will soon expire. 

It was suggested, in argument, for the ora- 
tor, that, if the injunction sliould be dissolved, 
he would be without remedy, and that, on that 
account, it should be continued to the hearing, 
even if its mauitenance then should be doubt- 
ful. There would be some force to this sug- 
gestion, beyond what it now has, if the case 
was likely to or could stand any differently at 
the hearing from what it does now; but it is 
not likely to and cannot stand much differently. 
The only ground on which it is claimed that 
the taxes should not be collected is, that the 
law itself is unconstitutional and invalid. That 
question arises upon the face of the law, so 
that there are no issues of fact to be tried by 
proofs that might be presented differently up- 
on the evidence then from what they can be 



1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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now; and it is not apparent but that all ques- 
tions of law involved have been as well pre- 
sented now as they can ever be. And, besides, 
it is doubtful whether, if the injunction should 
be continued so as to prevent collection within 
the time lunited, the taxes cotdd be collected 
afterwards, although, ordinarily, a statute of 
limitation will not run upon an act restrained 
by injimction. For, in respect to taxes, the 
rate-bill and warrant are in the nature of an 
execution, differing, however, in so far that 
they cannot be renewed, and that they do not 
issue from, and are not returnable to, any 
court, where any answer to the fact that the 
time within which they were operative had 
elapsed could be shown. The question involv- 
ed does not seem to be very intricate or difficult 
and, in view of all these various considera- 
tions, it seems most just that it be disposed of 
on its merits, according to the usual course with 
such motions. 

In behalf of the orator, it is not claimed but 
that the real estate of railroads is taxable, nor 
but that it is taxable in the mode by which 
that of the raihx)ad reached is taxed by the law 
in question; but it Is daimed that, on the face 
of the law, all are not taxed, and that the leg- 
islatm'e has not the power thus to discrimi- 
nate. If this claim was well founded, it is 
not easy to see how any of the laws of the 
state by which taxes are laid are valid. For, 
the only foundation of the claim is, that the 
taxes of the orator and his associates are made 
greater than they should be, by leaving others 
who should pay to go clear of paying any; and 
the same is true as to all other tax-payers as 
wdl as to them. That the property on which 
none are paid, is of the same Mnd as that upon 
which the taxes complained of are assessed, can 
make no difference. If these tax-payers have 
the right to say that they will not pay their 
taxes because all other owners of the same 
khid of property are not required to pay like 
taxes, then all other tax-payers would have the 
same right, and all lawful taxation would fail, 
until the system should be made so perfect 
as to reach all property and all persons in 
the same proportion— a result not soon to be 
even hoped for. By the constitution of the 
state, the mode of laying taxes is left wholly to 
the legislature. It Is merely said (Const 17&3, 
c. 1, art. 9) that "every member of society 
hath a right to be protected to the enjoyment of 
life, liberty and property, and, therefore, is 
bound to contribute iiis proportion towards the 
expense of that protection;" Ind that, "previ- 
ous to any law being made to raise a tax, the 
purpose for which it is to be raised ought to 
appear evident to the legislature to be of more 
service to the community than the money 
would be if not collected." Under the consti- 
tution, exemptions sunilar to that complained 
of in this law have always been in force. Up 
to the year 1820 none but improved lands for 
pasturage, tillage, or mowing, or which were 
stocked with grass and witliin enclosure, were 
taxed, leaving all unimproved and unendosed 
lands without taxation; and not only this, but 
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improved lands were not taxed until they had 
been improved two yeai-s. This exemption was 
very much lite that complained of. By the 
law in question, lands improved by having a 
raikoad built on them are taxed, but not until 
they have been so improved ten years. The 
improvement is greater, and the exemption 
longer but far less extensive, than those men- 
tioned. So, persons have always been exempt 
from poll taxes until they arrive at a certain 
age, and almost always after they have passed 
certain ages. And, while horses, cattle, sheep 
and swine have been always taxed, the young 
of each, up to certain ages, have been left 
"Without being taxed. And the legislature has 
frequently, in its discretion, for the sake of en- 
couragement to laudable enterprise, made par- 
ticular exemptions, important in character, 
when considered in connection with the tax- 
paying property left— like the exemption of the 
whole township of "Wheelock from all pubhc 
taxes (Morgan v. Cree, 46 Vt 773); the ex- 
emption of the Yermont Central Railroad from 
taxation (Vermont Cent R. Co. v. Burlington, 
28 Vt. 193); the exemption of certain persons 
(Wheeler v. Lane, 15 Vt. 26); and many otiiers 
of like character. The right to make these ex- 
emptions has stood unchallenged until the pres- 
ent case, and the -want of it is not consistent 
•with the idea of the sovereignty that belongs to 
a state. So firmly settled is the power of the 
legislature of a state to make exemptions from 
taxation, that, -when a franchise is granted by 
a legislature, free from taxation, it is not with- 
in the power of it to afterwards withdraw the 
exemption by repealing the law that created it, 
or by any other legislation. Gordon v. Appeal 
Tax Court, 3 How. [44 U. S.] 133; State 
Bank of Ohio y. Knoop, 16 How. [57 IT. S.] 
369; Vermont Cent R. Co. v. Bmrlington, 28 
Vt. 193. The power to make such exemptions, 
unless restrained by constitutional provisions, 
must rest with the legislature of every state, 
to be exercised in its own discretion. As is 
said in the opinion of the court, in State Bank 
of Ohio V. Knoop [supra], by McLean, J.: 
"The taxing power may select its objects of 
taxation." "Now, the exemption of property 
from taxation is a question of policy, and not 
of power." 

Then, further, strictiy speaMng, this is not 
An absolute exemption of any property, if, in 
'act it can be said to.be any exemption. In 
the form of the enactment it is styled an ex- 
emption of the real estate of railroads until ten 
years from the time when traffic commences 
throughout their lines; but the form does not 
affect the substance. In effect, the legislature, 
in selecting objects of taxation, took railroads 
having ten years of growth, and of that class 
it exempted none. But, if the effect be stated, 
that they took railroads and exempted new 
ones dm-hig the first ten years of their exist- 
ence, then it is only a qualified exemption, 
that will pass away with the prescribed tune, 
as to all of them. And, stiU further, whatever 
It is called, it does not operate to create any 
discrimination in favor of or againt any rail- I 
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T roads, old or new. All those that bad been iu 
full operation ten years, and so were taxable 
under the law when it was passed, had real- 
ized then: exemption of at least ten yeara in 
extent already, and those that had not could not 
by the law be taxed till they had, so that, al- 
together, the exemption, if not imiform, has 
existed so as to make a discrimination in favor 
of instead of against the one of which the ora- 
tor is a stockholder, and those of its time. 

From -whatever point of view the subject is 
looked at, it seems clear, that no constitutional 
right of the orator has been infrmged upon by 
this legislation and the proceedings under it 

There is another ground urged by the de- 
fendants why this injunction should not be 
mahitamed, and that is, as it is clahned, be- 
cause such a proceeding is prohibited by the 
laws of the United States. The Revised Stat- 
utes of the United States (section 3224) pro- 
vide, that "no suit for the purpose of restrain- 
ing the assessment or collection of any tax shall 
be maintained in any court." Taken Uterally, 
this would prohibit such a proceeding as the 
one under consideration from being had in any 
of the state courts as well as in the federal 
courts. But congress has no control over state 
courts, hi respect to state taxes, and it is not 
to be presumed that it intended to reach be- 
yond where its power extended, but to the con- 
trary, and, therefore, that broad construction 
cannot prevail. It has exclusive control over 
the federal courts and federal taxation, and 
no one does or^could clahn but that this statute 
would apply to those courts, in respect to that 
subject It also has exclusive control over the 
federal courts ui respect to afi other. subjects, 
including proceedings concerning state taxa- 
tion, when involved in those courts, and there 
Is no very plahi reason why this statute should 
not be held to apply to them, hi respect to that 
subject also. The reasons for not interfering 
in this -way -with state taxation are equally 
strong with those for not interfering with fed- 
eral taxation, if not stronger. Congress has 
been careful to provide that the federal com-ts 
shall not interfere by hijunetion with proceed- 
ings in state courts. Rev. St U. S. § 720. 
This statute hi respect to interfering with taxa- 
tion is legislation in the same dhreetion, and 
it would seem reasonable, when congress had 
full power to restrain interference by the fed- 
eral courts with state t ax ation, and used lan- 
guage broad enough to fully cover that re- 
straint, and that construction is in accordance 
with the spirit and tendency of prior legisla- 
tion, to presume that the intention was to ac- 
complish that object If this statute had been 
placed among those definhig the powers of 
the federal courts, there would not be much, if 
any, doubt but that It was hitended for a re- 
striction upon those courts in all cases. But 
it is placed among the statutes relating to fed- 
eral taxation, and that affords some ground for 
the argument that it was only intended to apply 
to such. As the scope of this statute is some- 
what doubtful, and the propriety of restrain- 
ing the collection of the tax by continuing the 
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injunction has been luUy argued on the gen- 
eral ground, it has been thought better to ex- 
amine into those grounds rather than turn the 
question upon the construction of the statute 
merely. On those grounds it appears to be 
clear that the injunction should be dissolved. 

If ultimately it should turn out that the taxes 
Are wholly illegal, the corporation of which 
the orator is a member can recover them bacfe. 
And, if that corporation refiises to do so, and 
thus to protect his rights, and he has any legal 
and equitable right to his share, it seems quite 
probable that he can have his share decreed 
to him. The injunction Is dissolved. 



Case ]Sro. 17,391. 

WELLS v. CHAPMAN. 
D^o where reported; opinion not now aceessi-^ 
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Case "No. 17,39S. 

WELLS V. DALEYMPLB. 

[15 Int. Rev. Rec. 59; 4 Chi. I^eg. News, 156, 
note,] 

Circuit Court, W. D. Ohio. Jan., 1872, 

Cbeditoks' Bill— Sale of Rbal Estate— Suit to 
Set Asii>e— Title of Plaintiff. 

[1. In a proceeding to set aside a sale of real 
estate, the plaintifE must possess a judgment 
lien, or a lien by levy.] 

[2. The objection that he has no lien is waiv- 
ed, unless taken in the answer.] 

[3. To authorize an appellate court to re- 
verse a decree on a question of fact, it should 
be able to say that, were the case reargued in 
the court below, that court would reconsider 
its own judgment,] 

[Appeal from the disti-ict court of the Unit- 
ed States for the Northern district of Ohio.] 

Hutchlns & Ingersoll, for petitioner. 
Mr. Stewart, for defendant. 

EMMONS, Circuit Judge, held: That in 
proceeding to set aside a sale of real estate 
there must exist a judgment lien by statute, 
in which case the title must be in the judg- 
ment debtor, or a lien by levy, neither of 
which is here set up. That if this had been a 
plenary bill in equity it would be dismissed on 
that groimd. But two cases [Day r. Wash- 
bura, 24 How. (65 U. S.) 352; Adler v. Fen- 
Ion, Id. 407] hold that unless this objection is 
taken in the answer, it will be held to be 
waived. The answer does not raise the ques- , 
tion. If proceedings were remanded for 
amendment to petition, the answer could then 
also be amended so as to raise this question, ' 
which would be, fatal to the petition, the fact 
behig tiiat no lien existed before this petition' 
was filed. Proceeding to review the case on- 
its merits, EMMONS, Circuit Judge, held, tiiat 
an appellate court, before reversing a decree' 
qn a question of fact, should -be able .to see: 
some plain mistake, some misapprehension^iof : 
■ ': • . .' ' ' ■■: -.; ' ■'! iii-.'7 



the fact, so, plain a misapprehension, so evi- 
dent an error, as to warrant the appellate 
court, with much confidence, in saying that 
were llie ca^e reargued in the court below, 
that court would reconsider its own judgment. 



Case Wo. 17,393. 

WELLS V. GILL et al. 

SAME V. YATES et al. 

[1 Ban. & A. 77.] i 

Circuit Court, D. New Jersey. March, 1874. 

Inprikgement op Patests— Hat Machines. 

The complainant's reissued patent for im- 
provement in machines for making hat-bodies, 
having been adjudged valid in the case of 
Wells V. Jacques [Case No. 17,398], it was Md 
that the defendants' machine infringed the pat- 
ent, although their arrangement for conducting, 
or projecting, or getting the fur from the brush 
or picker to the exhaust cone, might be in some 
respects novel, and an improvement on the com- 
plainanf s machine. 

[Cited in Norton v. Jensen, 1 C. 0. A. 455, 49 
Fed, 863.] 

[These were bills in equity by Eliza Wells 
against John Gill and others, and Henry J. 
Yates and others, for infringement of a pat- 
ent] 

Heniy Traphagen, for complainant 
A. S. Hubbell, for defendants. 

NIXON, District Judge. The observations 
which I deemed it proper to make, in refer- 
ence to the construction of the Wells' patent 
in Wells v. Jacques [Case No. 17,398] render 
it quite unnecessary that I should travel over 
the same ground in, the above cases. Holding 
all the claims of the Wells' reissue valid, the 
only remaining question is, whether the use 
of the Gill maehme is an infringement 

It may be true, as the counsel for the de- 
fendants so ably contend©!, that the arrange- 
ments of the devices in the Gill machine for 
conducthig or -projecting or getting the fur' 
from the brush or -picker to the exhaust cone, 
are, in some respects novel, and an improve- 
rbent in ef&cieney, on the Wells machine; yet 
they are practically useless, except in com- 
bination with the constituents of the com- 
plauiant's reissued patent, and cannot be used 
without infringing some of its clainis, particu- 
larly the fourth. 

This appears quite as dearly froni the ad- 
missions of the defendants' principal witness- 
es, as from the direct testimony of the com- 
plainant's expert 

;Let there be a decree for the complainant, in 
each' of the above stated cases, and an order 
for an injunction uad account, according to 
the prayer, of the Dill. 

. [P-or other cases involving this patent, see note 
to Burr v. Cowperthwaite, Case No. 2,188.] 

1 [Reported by Hubert A. Banning, Esq., And 
Henry ArdeUj Esq., and here reprinted by per- 
mission.] : V • ^ ' , ■ ' ■ ' ' i 
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Case No. 17,394. 

■WELLS V. GILL et al. 

[6 Fish. Pat. Cas. 89; i 2 O. G- 590-1 

Circuit Court, D. New Jersey. Nov., 1872. 

Patents— IrfJOSOTios — Prior Judgment Sustain- 
ing Patent— Effect of Appeal— Reissues 
—Discretion of Commissioner. 

1. Ordinarily, a verdict and judgment sustain- 
ing a patent, control the discretion of a judge 
when he is asked to award a provisional in- 
junction. They relieve him from the necessity 
of inquiring into the validity of the patent, and 
if he is satisfied there has been an infringement, 
the injunction may be said to be almost a thing 
of course. 

2. If the judgment is acquiesced in, or is af- 
firmed by the supreme court, any doubts in re- 
gard to the originality of the invention, or the 
validitv of the patent, if considered de novo, 
should yield to the effect of the judgment. 

ICited in Campbell Printing-Press & Manufg 
Co. V. Manhattan Ry. Co., 49 Fed. 933.] 

3. When, after judgment, a writ of error has 
been taken to the supreme court, although the 
presumption is that the judgment is correct, yet, 
when a motion for an injunction is brought in 
another circuit, the court will consider the er- 
rors alleged to have been committed at the 
trial, and if convinced that the case was submit- 
ted to the jury mistakenly— that there was radi- 
cal error— will disregard the judgment. 

[Cited in Woodard v. Ellwood G-as-Stove & 
Stamping Co., 68 Fed. 718.] 

4. The motion for an injunction is an appeal 
to judicial discretion, and the court ought not 
to award the writ, unless satisfied that the com- 
plainant has a clear right, which the defendant 
is infringing. 

5. The commissioner of patents, in granting 
a reissue, determines that what is claimed there- 
in, was a part of the original invention, or in- 
cluded in it. 

6. His decision is not absolutely conclusive 
in all cases, but it is settled that it is not re- 
esaminable in the circuit court, unless it is ap- 
parent, upon the face of the patent, that he 
hag exceeded his authority; unless there is 
sue)? * departure of the new from the old pat- 
ent, that it must be held, as a matter of legal 
construction, that the new patent is for a diflEer- 
wt invention. 

7. In view of the case being before the su- 
preme court, injunction withheld, if the defend- 
ants, within ten days, file a bond for the pay- 
ment of the profits they may derive from the 
jontinued use of the invention, and for the dam- 
ages such use may cause the complainants. 

In equity. Motion for provisional injunction. 
Suit [by Eliza Wells against John Gill and 
Geoi^e H. Gill] brought upon reissued letters 
patent for improvement in machinery for mak- 
ing hat-bodies. No. 2,942, dated May 19, 1868, 
granted to Eliza Wells, as administratrix of 
Heniy A. Wells, deceased. The history of the 
patent, the claims of the original and the sub- 
sequent reissues, together T;vith engravings of 
the machine, will be found in the report of 
Weils V. Jacques [Case No. 17,399], In con- 
nection with the case of Wells v. Gill was 
argued the ease of Eliza Wells v. Yates, the 
questions involved being the same in each. 

1 [Eeported by Samuel S. Fish^, Esq., and 
heve reprinted by permission.] 



B. N. Dickerson, for aSmplainant. 
Soule & French, for defendants. 

Before STRONG, Circuit Justice, and NIX- 
ON, District Judge. 

STRONG, Ciccuit Justice. To comprehend 
fully the merits of this motion, a brief state- 
ment of the facts exhibited by the proofs will 
be convenient It appears that on April 25, 
1846, letters patent for a hat-body manu- 
facturing-machine were granted to Henry A. 
Wells, and that the patent was afterward ex- 
tended seven years from April 23, 1860. The 
patentee having died, a further extension, by 
virtue of a special aot of congress, was grant- 
ed to Eliza Wells, the present complainant, as 
administratrix of the original inventor. This 
second extension was for seven years from 
April 23,1867. The extended letters were 
subsequentiy sm^rendered, and a reissue was 
granted Slay 19, 1S6S. It is upon these re- 
issued letters that the present complaint is 
founded. 

Soon after the reissue, the present complain- 
ant commenced an action at law, in the circuit 
court of the United States for the Southern dis- 
trict of New York, against Ira Gill, who was at 
that tune carrying on business at Walpole, 
Massachusetts, in partnership witb his two 
sons, John Gill and George H. Gill, the pres- 
ent defendants. The suit was brought Au- 
gust 20, 186S, and it was for an alleged in- 
fringement of the last reissued patent. Soon 
afterward the complainant also filed a bill in 
equity, complaining of infringement in Massa- 
chusetts, against Ira Gill, and against his 
two sons above named, which remained unde- 
termined, awaituig the trial of the action at 
law in New York. That ease came to trial in 
April, 1872, and the result was a verdict and 
judgment for the plaintiff, and against Ira 
Gill. One, if not both the present defendants 
were present at the trial, and, though not par- 
ties to the record, nor technically privies, tiiey 
were interested in the result in consequence 
of their partnership with their father. 

During the trial, exceptions were taken to 
some of the rulings of the drcuit judge, and 
a writ of error has been sued out to remove 
the judgment to the supreme court of the Unit- 
ed States, where it is now pending. But that 
the verdict was satisfactory to the judge who 
presided at the trial appears plainly, I must 
conclude, from his subsequent action. ,It is 
averred in the bill, and not denied by any 
affidavits of the defendants, that, since the ren- 
dition of the judgment, injimetions have been 
granted at the suit of the complainant, in Con- 
necticut, agamst infrhigements of her patent, 
and granted by the judge who tried the case 
in New York. It is also averred that in Massa- 
chusetts an injunction has been awarded 
against Ira Gill and these defendants, unless 
they give bonds to account for what, on final 
hearing, may be decreed against tiiem. When 
it is observed that the bill is sworn to, not 
upon information and belief, but upon the 
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complainant's own knowledge, I think these 
averments, nneontra^icted, must be regarded 
as established facts for the purposes of this 
motion, and that they accord with the judg- 
ment at law in taiding to establish the right of 
the complainant 

It fui-ther appears that the defendants re- 
moved from Massachusetts to New Jersey a 
short time before the trial in New York, and 
that they are now using machines substan- 
tially the same as those which, 4n the action in 
the circuit court, were adjudged to be infringe- 
ments of the Wells patent 

In view of ^Jiese facts, the first and main 
question which I am to consider, is whetiier the 
exclusive right of the complainant, to the hi- 
vention described in the patent, is sufficienfly 
established to entitie her to a prdlminary in- 
junction, 

Ordinarily, a verdict and judgment sustain- 
ing a patent, are controlling over the discretion 
of a judge, when he is asked to award a pi"o- 
visional injunction. They relieve hhn from the 
necessity of inquiring into the validity of the 
patent, and if he is satisfied there has b,en 
an infringement, the injunction may be said 
tp be almost a thing of course. And had the 
judgment against Ira Gill beea acquiesced in, 
or had it been affirmed by the supreme court, 
I should have no hesitation in awarding an in- 
junction against even a stranger to the action, 
much less against those who, not parties to the 
record, nor technically privies, were partners 
with the defendant in the use of maehuies 
which were adjudged infringements, and who 
were present at the trial. Any doubts I 
might have in regard to the originality of the 
invention, or the validity of the patent, if con- 
sidered de novo, I should feel constrained to 
yield to the eft'ect of the judgment But in this 
case there were exceptions taken to the rulings 
of the chxjuit judge, and a writ of error has 
been sued out 

The judgment, therefore, though conclusive 
while it stands, is, in one sense, not final. 
Jt may be reveraed or it may be affirmed. The 
writ of error may be abandoned, and the judg- 
ment be left to stand as rendered. Meanwhile, 
is the judgment of no effect? Surely this ques- 
tion can not be answered in the affirmative. 
Even hi a court of errors, the presumption is 
that the judgment of an inferior court, having 
jurisdiction, is correct The burden is upon 
hhn who asserts error to show it. A plain- 
tiff in error always has the affirmative. I agree 
that the motion for an injunction is an ap- 
peal to judicial discretion, and that I ought 
not to award the writ unless my conscience is 
satisfied that the complainant has a clear right 
which the defendants are Infringing. I agree, 
also, that the judgment in the case of Wells 
against Ira GUI should not, under the circum- 
stances, be considered as conclusive; and that 
I should consider, not only the errors alleged 
to have been committed at the trial, but also, 
independoitly, what has 'be&a. alleged agamst 
the validity of the patent, and in denial of the 
defendant's infringement 
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I have, therefore, reviewed the requests that 
were made for instructions to the juiy, and 
the charge of the circuit judge, and I find 
notlfing which I am prepared to say was er- 
roneous. I am not sitting as a court of errors, 
but even now the judgment of the circuit court 
of New York is entitied to the presumption 
that it was right Yet, if I were convinced that 
the case had been submitted to the jmy mis- 
takenly—if in the directions, or want of direc- 
tions, of the circuit court, I thought there was 
radical error— I would disregard the judgment, 
and treat it as if it had never been rendered. 
I am not yet so convinced. Without discuss- 
ing in detail the various matters which are 
suggested against the correctness of the mode 
of submission, this at least may be said, that 
error is not so palpable as to justi^ my treat- 
ing the present motion as if nothing had been 
done to establish the plaintiffs right. At least 
the judgment, followed as it has been by hi' 
junctions elsewhere, and by the approval of the 
judge who presided at the trial of the case, 
makes out a prima facie case of titie in the 
complainant, and of the infringement by the 
defendants. 

Then what is there to repel this apparent 
right? It is insisted that tiie reissue to Eliza 
Wells embraces more than the orighial inven- 
tion for which the patent was granted to 
Henry A. Wells, and therefore that the reissued 
patent is void. 

But this is one of the questions which was 
tried in the action against Ira Gill, and decided 
adversely to what the defendants now claim. 
Besides, the commissioner of patents, when 
he gi-anted the reissue, determined that what 
is claimed therein was a part of the origuial 
invention, or included in it. I do not say that 
his decision is absolutely conclusive in all 
cases; but it is settled that it is not re-esam- 
inable in the circuit court unless it is ap- 
pai-ent, upon the face of the patent, tiiat he 
has exceeded his authority— unless there is 
such a departure of the new from the old pat- 
ent, that it must be held, as a matter of legal 
construction, that the new is for a different 
hivention. It would be gohag very far were I 
to hold this, in view of the action of the com- 
missioner, and of the verdict and judgment hi 
New York. And even without regard to those, 
I should hesitate in coming to the conclusion 
that the reissued patent is void. I am unable 
to perceive how anythhjg that was decided in 
Burr V. DurJ^ea, 1 Wall. [68 IT, S.] 531, de- 
termines that what is claimed in the reissue 
was not embraced iu the original invention. 

That the machines used by the defendants 
are . infringements of the complainant's pat- 
ent, was one of the matters decided in the 
ease of Wells v. Ira Gill [Case No. 17,395], and 
it must be conceded unless the question is still 
entirely open. Undoubtedly, the machine of 
the defendants is variant from the Wells ma- 
eliine in form and general appearance, as also 
in some details; but I think it substantially 
the same In principle and in mode of operation. 
Placed side by -side, and operated at the same 
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time, the conTietion forced upon my mind is 
very strong that the differences between than 
are formal merely, not substantial. At all 
events, the differences are not, in my judgment, 
sufficient to overcome the proper efEect to be 
given to the verdict in the action against Ira 
Gill, even though that verdict and the judg- 
ment therein are not conclusive. 

In my opinion, therefore, the complainant is 
entitled to an injunction. But, hi view of the 
fact that the judgment in the circuit court of 
New Yorlc may be reversed, I think an Injunc- 
tion should be withheld if the defendants give 
security for the payment of the profits they 
may dei'ive from the use of the invention, and 
for the damages their use may cause the com- 
plainant. I certainly -would not order a pro- 
visional injunction if the judgment in the cir- 
cuit court of New York had not been recovered. 

Let, therefore, an injunction issue, unless the 
defendants, within ten days after notice of this- 
order, shall give bond, witii sufficient security, 
to be approved by the clerk of the court, con- 
ditioned to keep an account of all the hat-bodies 
made by each of the machines in question, 
and to file sudi account, under oath, once in 
tliree months in the clerk's office of this court, 
and to pay the amount of any final decree in 
this case; and in case the defendants neglect 
to file such account ten days after the expira- 
tion of every three months, it is ordered that an 
injunction issue. The bond to be given in the 
penal sum of ?20,000. The same order, I 
think, should be made in the ease of Wells v. 
Yates. 

[Per other cases involving this patent, see note 
to Burr v, CJowperthwaite, Case No. 2,188.] 



Case Ifo. 17,396- 

WELLS V. GILL et al. 

[6 Fish. Pat. Oas. 574; i 4 O. G. 669.] 

Circuit Court, D. Massachusetts. Nov. 6, 1873. 

Reissued Patekts — •VALiDiTr. 

1. If the reissued patent does not, ujKin the 
face of the patent, embrace anything not sub- 
stantially described or sugg^ted in the original, 
the reissue is valid. 

2. Reissued patent, No. 2,942, to Eliza Wells, 
dated May 19, 1868, declared valid. 

In equity. Pinal hearing on pleadings and 
proofs. Suit brought [by Eliza Wells against 
Ira Gill and others] upon reissued patent, 
No. 2,942, to Eliza Wdls, dated May 19, 1868. 
The history of this patent, the claims of the 
original and of the reissue, together with an 
engraving of the Wells machine, wUl be found 
in Wells v. Jacques [Case No, 17,398]. 

Edward N. Dickerson, for complainant. 
, H. P. French and A, L..Soulei for defend-, 
ant. 

SHEPLEY, Circuit Judge. Upon a fuU 
hearing of this case, and of the arguments of 

■ i [Reported by Samuel S. Fisher, Esq., and 
here reprint.edl.'by permission.] ; '.:..: 



counsel, it Is considered and adjudged by the 
court, that the reissued patent introduced in 
evidence in this cause, does not, upon the face 
of the patent, embrace anything jiot substan- 
tially described or suggested in the original 
patent to Henry A. Wells; and upon a care- 
ful revision of the evidence, the court is of 
opinion, and accordingly decides, that Henry 
A. Wells was the original and first inventor 
of the several combinations claimed in the re- 
issued patent, and that the same is a 'good 
and valid patent; and the coiu:t is of opinion 
that the differences between the machine of 
the defendants and that of the complainant 
are formal merely, and not substantial, ex- 
cepting that the defendants have introduced in- 
to their machine certain modifications of the 
exhaust current and of the combined action of 
the exhaust current with the current produced 
by the revolution of the brush or picker, which 
modifications are to be viewed only as addi- 
tions to, or improvements upon, the devices 
embraced in the reissued Wells patent. The 
judgment of the court is, that the defendants 
did infringe, as charged in the complainant's 
bill- in this case, and for an injunction, and 
account, accordhig to the prayer of the bill. 

[For other cases involving this patent, see note 
to Burr v. Cownerthwaite, Case No. 2,188.] 



Case "No, 17,396. 

WELLS V. HAGAMAN. 

[29 Leg. Int. 405.] i 

Circuit Court, E. D. Pennsylvania. Dec. 20, 
1872. 

Patents — Infringement — EToveltt and Inven- 
tion-^Phactice— Eefebbnoe to Com- 
mission OF Experts. 

1. In the machine for making hat bodies, the 
fibres of disintegrated fur which compose the 
bat are deposited upon the surface of a re- 
volving perforated cone, beneath whidi a fan 
partially exhausts the air. This exhaustion 
causes an atmospheric pressure, which, aboveit 
and around the cone, forces the fibres towards 
it, and retains them upon it. The fur is pre- 
viously disintegrated by a revolving picker. A 
defect of the machine was that the currents of 
air produced by the rotation of the picker, not 
being conducted or directed, in proper planes, 
towards the cone, were divergent, and scattered 
the fibres. This former defect was first reme- 
died by interposing an air chamber, to con- 
duct the stream of fibres from the front of tiie 
picker, in the proper planes, towards the cone, 
with auxiliary and incidental appliances. 

2. A patent for such an air chamber and ap- 
pendages was not infringed by the substitution 
of a short uncovered fur projector in front of 
the picker. The revolution of the picker, if 
downward, produced a current of air whose 
primary direction was forward and downward. 
This direction of the air downward was gradu- 
ally changed on the surface of the fur projector, 
which was" formed or composed of a plate, or 
system of adjacent plates, of such a graduated 
inclination upward, and such a compound cnr- 
vature, as coincided with a theory that the 
aerial current should project the -fibres Beyond 

1 [Reprinted by permissiom] 
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the plate or plates, tlirougli open air, for the 
distances and in the planes required. 

3. What would otherwise have been such a 
fur projector may be so elongated towards the 
cone, and may be of such curvature and eleva- 
tion, as to become, in efiEect, a conducting 
ti-ough, upon whose bottom the pressure of the 
air, from the resistance of its continuing down- 
ward tendency, may be so retained that a cover 
and elevated sides can be dispensed with. The 
patent was infringed by the use of such a 
trough, which the fibres did not leave until they 
arrived where the dominant aerial force towards 
the cone was no longer that which had originat- 
ed in the rotation of the picker, but became 
that of atmospheric pressure caiised by the ex- 
haustion below tie cone. 

4. In a case doubtful in this respect, the 
question, which force predominated where the 
fibres left the supporting surface, might be a 
proper subject of reference to a commission of 
experts, or to a master. 

5. The bat, when formed upon the metallic 
perforated cone, is covered with a felted or 
fulled cloth, wet with hot water, over which is 
drawn another perforated metallic cone, with 
or without an additional inner one, when the 
whole are immersed in hot water, whereby the 
bat is hardened sufficiently to be removed from 
the cone. The novelty of such a use of the 
wet, hot, covering cloth was denied where a 
printed description of a like use of a cowl 
of linen or flannel to be drawn gently over 
the bat, had been previously published. It was 
objected to the prior description, that a "cowl/ 
properly so called, could not be thus used with- 
out a destructive abrasion of the newly formed 
bat. To this objection, it was a sufficient an- 
swer, that if such abrasion would have occurred 
from such use of a cover sewed up in the form 
of a cowl, a person skilled in the art would have 
understood the intended or proper use to be that 
of an open cloth, gently folded in the form of 
a cowl, upon the bat 

6. It was further objected that the prior de- 
scription— though it stated that the original 
perforated cone, the bat, and its flannel or linen 
cowl,, were to be covered with the other per- 
forated metallic cone, and the whole then at 
once immersed in the boiling water — omitted to 
state that the linen or flannel cowl, when first 
applied, was to be wet with hot water, or wet 
at all. To tills objection it was answered— 
First, that until tiie immersion of the whole, 
either a dry cloth or a wet one could be used, 
and that the difference was unimportant; sec- 
ondly, tirnt if it was important, then, as the hot 
water was always at hand, and its uses were al- 
ready well known to the hat maker, the wet- 
ting of the covering cloth with it was either 
implied, or must have obviously suggested itself 
to a reader of the prior description who was 
skilled in the art. The second answer was a 
sufficient one, whether the first was or not. 

In equity. Bill for infringement of a patent 
for an invention. 

This case was heard upon the complainant's 
application that process of contempt should 
he awarded against the defendant for breach 
of a special injunction, and for breach of the 
further injunction included in a short decree 
against him, that the complainant's bill be 
taken as confessed. It -was agreed that the 
question of infringement should be open to 
contestation, as if no "decree pro conf esso had 
|)een entered. . 

. In tlie following statement,- the pages noted 
are those of, the report of the case of Burr v. 
Duryee, in the supreme court (1 WalL [68 tT. 
S.} 531-^81), .and tlie references ;by. letters Vare 



to the several drawings or figures in that re- 
port. 

In the machine for making hat bodies, the 
fur is disintegrated by a horizontal picker, 
whose revolutions are, it is said, two thousand, 
more or less, in a minute. The fibres of dis- 
integrated fur which compose the bat are de- 
posited upon the surface of a revolving per- 
forated cone ^age 558, Fig. 12), beneath which 
a fan pardally exhausts the air. This par- 
tial vacuum causes an atmospheric pressui'e, 
above and around the cone, forcing the fibres 
towards it, and retaining them upon it There 
was no authenticated measurement of the or- 
dinary intensity of this atmospheric pressure; 
nor was there any evidence of the ordinary 
number of revolutions of the fan in any given 
time. The original patent of "Wells (A. D. 
1846), whose administratrts: is the complain- 
ant, states that it had long been essayed to 
make hat bodies, by throwing the fibres of 
fur, wool, &c., by a brush or picker cylinder, 
into a perforated cone, exhausted by a fan be- 
low, to carry and hold the fibres thereon by 
the currents of air that rush from all direc- 
tions towards and through the apertures of the 
cone, and thus form a bat of fibres ready for 
hardening and felting. He added that all 
these attempts had failed. The experiments 
to which he referred as having failed had been 
made where no mechanism was interposed be- 
tween the rotating picker and the revolving 
perforated cone. , Such of the fibres as reach- 
•ed that part of this intermediate open space 
which was near the cone were deposited on it 
through the suction caused by the atmospher- 
ic pi'essure. The defect of the machine was 
the absence of a proper instrumentality to pre- 
vent previous divergence of other fibres in 
those parts of the open space which were 
nearer to the picker. To economize what was 
thus wasted, and regulate the distribution of 
the fibres upon the cone in the difCerent quan- 
tities required for varying the thicknesses of 
different parts of the bat, Wells (see the draw- 
ing on page 543) enclosed the picker, F, in an 
air chamber, M, extended so that its outlet, 
q. s., was near to the cone, 0. This chamber 
he called a "tunnel," His orighial patent de- 
scribes a brush or picker, F, whose back re- 
volves downward, as the upper arrow indi- 
cates, and whose front, of course, revolves up- 
ward. This picker, F, is fed by a regulated 
supply of fur from bebind, b, b', e, d. The 
fibres, as liberated from the picker, pass down 
a curved surface below the same upper arrow, 
towards the bottom of the tunnel, M. In eon- 
sequence of the encasing of the picker, F, the 
supply of air would fail if the deficiency were 
not provided f ol*. The supply is received from 
behind, through a narrow aperture, N, at the 
bottom. of the tunneL (See the lower arrow.) 
Here an inward current of air, produced by 
the rotation of the picker, is thrown by this 
rotation forward and upward into the tunnel, 
and expands within it The air slit, N, though 
not an independent .Invention,- was: an Import 
tant.-incidental part: of the .tunnel; From this 
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entrance the current of air, "induced," as the 
original patent states, "by the rotation of the 
brush, P, and the partial vacuum in the per- 
forated cone, O, prevents the fibres of fur 
from falling and resting on the bottom of the 
chamber, M, and carries them on to the per- 
forated cone." The "chamber or tunnel'-' is 
described as gradually changed in form tO; 
wards the outlet, where it assumes a shape 
nearly corresponding to a vertical section 
I)assing through the axis of the cone, O, but 
narrower than the cone, "for the purpose of 
concentrating and directing the fur thrown, 
by the brush into the cone." The original 
, patent also states that the top, R, of the cham- 
ber "is gradually elevated, and the sides con- 
tracted to make the delivery aperture," i. e. 
the outlet of the tunnel, ''nearly of the form of 
the cone, but narrower and higher," &c. At 
the bottom of the outlet, was a hinged flap, 
q, to regulate the delivery of the fibres; and 
the upper part was provided with a hinged 
hood, s, which, whether operated by hand or 
by machinery, was carried up and down, to 
direct the discharge of the fibres, and dis- 
tribute them properly on the cone, O, with the 
varying thicknesses required for different 
parts of the bat 

The patent, having been several times sur- 
rendered and reissued, and having been ex- 
tended by the commissioner of patents, and 
afterwards further extended by congress (14 
Stat. 637, 638), was again reissued in 1868. 
In this last reissue, the tunnel's bottom, sides, 
and top are described separately, as if they 
were disjoiaed plates, and the office attributed 
to each of them is explained separately; after 
which the description states that they *'are 
all united along their edges" in the machine 
illustrated by the accompanying drawings. 
The original model, however, in which they 
compose a single entire tunnel, as described in 
the original patent, remains la the patent of- 
fice, to show the meaning of the new phrase 
"united along their edges." Of this tunnel, 
as originally patented, the novelty and great 
utility have never been disputed. Under this 
head, if the case depended upon the origmal 
patent alone, the only question would have 
been that of infringemait In the machine 
whose use by the defendant was complained 
of as contumacious, the revolution of the face 
of the picker nearest the cone was downward. 
He used, as a substitute for the tunnel, an 
uncovered plate or board in front of the pick- 
er. On each side of this board was a raised 
edge, inclining inward. The Ijoard, as the de- 
fendant contended, was of such a curvature 
and inclination as coincided in theory with 
an appliance called a "fur director," described 
in a patent granted in 1860 to Boyden. The 
supreme court had, it was contended, decided 
in Burr v. Duryee, 1 Wall. [68 U. S.] 531, 
that the use of such an appliance was not an 
infringement of the patent to Wells. The 
machine in which Boyden's fur director was 
used Is tepresented on page 549, arid there la 



a drawing of the fur director separately, on a 
larger scale, at foot of page 560 (Fig. '21).2 
The revolution of the front of the picker, D, 
was downward, and in front of it was tlie 
fur director, F. The rotation of the picker was 
thus in the direction opposite to that of the 
picker of Wells; and the primary direction of 
the current of air produced by the rotation of 
Boyden's picker was cons^uently forward 
and downward, instead of forward and up- 
ward. But the downward current of air was 
received directly in front of Boyden's picker, 
D, upon the surface of his fur director, F, 
wliieh was an imcovered curved plate, so in- 
clined upward, as gradually to change, in part, 
the direction of the aerial current. The plate 
was described in the patent of Boyden as so 
bent or curved that its sm^face would have a 
certain relative position with the axis of the 
picker, D, and the surface of the cone, D, and 
give such a direction to the fur, as the latter 
was thrown on it by the rapid motion of the 
picker, that the fur would be drawn properly 
on the cone by the exhaust or suction within 
it. The plate, F, was described as of a com- 
pound curvature, longitudinal and transverse. 
Its highest point was at the centre, and the 
longitudinal curvature was gradually down- 
ward and upward on each side of the centre, 
with a slightly concave form. The transverse 
curvature corresponding with the surface of 
the cone, B, was described as follows: "The 
highest and central part of the plate, F, has its 
surface in line, or in a plane, which bisects 
longitudinally the axis of the picker, D, and 
strikes the apex of the cone, B; and the sur- 
face of the plate, F, at each side of its centre 
and highest pointy is formed of portions of 
planes which bisect longitudinally the a?is of 
the picker and points on the cone, extending 
down to its base." The following additional 
passages may be quoted from Boyden's patent: 
"The picker, D, by its rapid rotation, conveys 
the fur around on the plate, F, which, in con- 
sequence of its being curved, as described, 
causes the fur to be projected towards the 
cone, B, in a series of planes extending from 
its apex to the base, the exhaust or suction 
within the cone drawing the fur on it, after 
the proper direction has been given to the fur 
by tiie plate, F, the velocity of the picker 
being sufficiently great to project the fur with- 
in the influence of the exhaust of the cone. 
* * * This peculiar curvature of the plate, 
F, not only gives the proper direction to the 
fur, so that the latter may cover the cone, but 
it also directs the fur to the cone in proper 
quantity,— for instance, the central and high- 
est part of plate, F, is comparatively a short 
curve, and directs a small quantity of fur to 
the upper part of the cone, where but a 

2 On page 550, line 8, the omission of a num- 
ber after the word "figure" might mislead the 
reader into a belief, that the intended referenca 
was to the figure on page 549, whereas, it ap* 
pears, on reading Boyden's patent, that the in- 
tended reference on page 5St>, line 8. was to tiie 
figure which is mentioned as No. 21, in another 
Connection, at the foot of page 560. 
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small portion is required; but it 'wiU be seen 
tliat the lower paxt of plate, F, has a double 
curved surface to supply the cone, one at 
each side of its centre, so that the *cone will 
be properly supplied, the supply gradually in- 
creasing from the top to the bottom of the 
cone, * * * The plate, F, is gradually ele- 
vated at its outer edges, or towards the cone, 
from the positions above stated, in order to 
compensate for gravity; the latter serving to 
counteract, in a measure, the power of the ex- 
haust and that of the picker, and give a down- 
ward movement to the fur. By slighUy ele- 
vating the direction of the fur above its other- 
wise proper path, due provision is made for 
such a, contingency." 

"What Boyden claimed as his invention was 
"the fur director or plate, F, curved or bent 
substantially as shown, and arranged in rela- 
tion with the cone, B, and picker, D, to operate 
substantially as and for the purpose set forttu" 
The fibres are so volatile that their escape from 
the machine of Boyden, as hitherto described, 
would cause great waste. It is diminished by 
his appliance of a concave piece, G, so con- 
"neeted with the hmer lower end of the plate 
or fur director, F, as to form a semi-drcular 
close cavity under the picker, D, and, hi the 
words of his patent, permit any fur that might 
escape down between the plate, F, and picker, 
D, to be brought up by the pi(^er so as to be 
again projected on the plate. The material is 
thus economized. This concerns the useful 
efiEeet of the whole machine, but not the me- 
chanical effect of the fur director, considered 
as alone the part here hi question. Whether 
Boyden*s machine, with the aid of this lower 
chamber, economizes the material suffleientiy 
for practical competition with Wells's ma- 
chine, was treated hi the argument as unim- 
portant, unless where explanatory of supposed 
motives of alleged hifringement If the board 
used by the defendant was proportioned as 
the fur director, F, in Boyden's drawing (page 
549), the length from its hiner to its outer end 
(towards the cone) would not exceed about 
four inches. The actual extension of the de- 
fendant's board in this direction is about eight 
hiches, this being rather more than a fourth 
of the whole distance of the drcumference of 
the picker from the middle of the nearest sur-' 
face of the revolvhig cone. 

When the bill in this case was filed, the de- 
fendant used, where this board or plate now 
is, a system of adjacent curved metallic flexi- 
ble plates of which the extension towards the 
cone was not less prolonged. In a case of 
Jaques v. Weeks, tried at law in the chrcuit 
court for the Southern district of New York 
oefore Judge Woodruff, In January, 1871 [case 
unreported], such a use of like plates was 
found by the verdict of a jury to infringe the 
compl^nant's patent; and that court after- 
wards entered judgment upon the verdict 
The present defendant, not conceiving hhn- 
seJf at liberty to disregard this decision at 
New York, ceased to use the plates. After- 
wards, assuming that the decision was not 
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reconcilable with the prior decision of the su- 
preme court, unless he was at liberty to use 
a fur-director of some kind, and not conceiv- 
ing shortness of such an appliance to be es- 
sential to ite proper definition, he substituted 
the present board. Upon this, the first ques- 
tion of contumacy arose. 

In the original patent of Wells, and in the 
complainant's reissue, the claims of invention 
are dlffierentiy expressed. In each, they are 
multiplied as for inventions of combinations 
variously described. But novelty can be prop- 
erly alleged of two subjects only. One of 
them, the tunnel, has been fully described. 
The other is a covering cloth, which, wet with 
hot water, is applied to the bat, when formed 
upon the cone. The complainant's patent, if 
it was valid under this head, had "been in- 
fringed. The question was only upon the 
novelty of this latter claim of invention. 

In the complainant's reissued patent, it is 
stated to be well known that the application 
of hot water to a bat of fur fibres which have 
been suitably prepared to be made into hats 
by the well known felting process, is to par- 
tially felt the bat so that the fibres wiU hold 
together. This must be understood with refer- 
ence to the state of the art at the date of the 
original patent. That patent also states that 
after the proper supply of fur has been de- 
posited on the pervious cone, the non-united 
fibres are there held, in the form of a bat, on- 
ly by the pressure of the surrounding air in- 
duced by the exhaustion of air from the in- 
side of the cone, and hence, if, in that condi- 
tion, the operation of the exhausting mechan- 
ism should be suspended, the fibres would be 
no longer held by the surrounding air, and 
would, by force of gravity, fall and destroy 
the bat. To prevent this, and render the bat 
available in the manufacture of hats, a flex- 
ible cloth is used. "The attendant takes from 
a kettie of hot water a piece of felt, or other 
cloth, rolled upon a roller, and applies one 
end of it to' the surface of the bat still held by 
the pressure of the surrounding air, and, as 
the cone rotates, the felt cloth winds from the 
roller on to the bat; and, as the tip of the cone 
is semispherical, and this cloth cannot be con- 
venientiy extended over the tip, another piece 
of cloth, also taken from hot water, is applied 
to the tip of the bat." In this condition, the 
specification states, that "not only could the 
cone be safely removed from the machine, but 
the bat could be safely removed from the cone 
by careful handhng." But in order "to hard- 
en the bat to a state of greater consistency 
after the wet cloths have been applied, * * * 
a strong perforated metallic cone is put over 
the cloth, and the whole is then dipped in hot 
water; and after that, the bat can be removed 
from the cone, and handled without the neces- 
sity of much care." The specification then 
describes an inner sustaining cone, and ex- 
plains how it may be dispensed wijth. The 
ciaim under this head in Wells's original pat- 
ent of 18i6, was "covering the bat with felted 
or fulled cloth before it is removed from the 
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cone, or former, as described." What is clalmr 
ed iu the present reissued patent of 1868, is, 
"in combination with the pervious cone pro- 
vided with an exhausting mechanism sub- 
stantially as described— the covering cloth, wet 
with hot water, substantially as and for the 
purpose described." 

Upon the question wiiether this was, in 1846, 
a novel invention of Mr. WeUs, the defendant 
put in evidence two prior patent*^ Hurlbut's 
patent (A. D. ISiM) was for the us( jf a vibrat- 
ing exterior shto*. to harden hat bodies. His 
claim was for admitting steam into the cone up- 
on which they were formed, and also for cover- 
ing this cone with the cap or shell. The cone 
upon whi'% they were formed was perforated 
with holeo, and when the web which con- 
stituted the body was wound upon the cone it 
was "covered with a cloth;" and oyer the 
whole was put the vibrating cap. Ponsford's 
English patent {A. D. 1839) was published in 
print before any invention of Wells. Pons- 
ford's improvements were, as he said, com- 
municated by a nonresident foreigner. The 
improvement in the oaanufacture of hats, thus 
communicated, consisted, Ponsford said, in 
forming the felted bodies of hats wholly with 
cattle hair, or of cattle hair mixed with other 
materials after being prepared in a certain 
manner. He stated that hat bodies had been 
made of felts manufactured from wool and 
furs iioth separately and mixed in various 
propomons, but that he was not aware that 
a felt made wholly or in any considerable pro- 
portion of cattle hair had ever been applied to 
the malting of hat bodies. He then described 
as follows the manner in which cattle hair was 
recommended by his informant to be felted 
and formed into hat bodies, viz: The hair be- 
ing cleansed or prepared should be passed 
through a blowing machine such as was irt 
comnaon use, and then formed into a bat or 
fleece by means of mechanical arrangements 
founded on the principle of exhaustion, that 
was to say, the hair, as it passed from the 
blowing machine was to be tossed or thrown 
into the air from which it was to be suelied 
or drawn down upon hollow perforated cones 
or moulds of metal or wool, with an exhaust- 
ing cylinder beneath. He added: "When the 
hair has been received on one of these per- 
forated cones or moulds to a sufficient thicli- 
ness, a cowl of linen or flannel is to be drawn, 
gently over it, and then a hollow perforated 
cover of copper, or any other suitable metal 
is to be dropped over the cowl; the cone or 
mould is then to be immersed in a vat or tub 
of boiling hot water, and there allowed to re- 
main for about a umiute, after, which it is to 
be taken out, and the metal cover, and flannel 
or Imen cowl, removed, when the bat or layer 
of hair will be found felted to a.degree that it 
may be readily finished off by the worliman, 
in the usual manner, at the oven.'f The su- 
preme court, after a remark that the complaint 
of infringement under this head had not Jaeea 
much, insisted, on, said: "The respondents 
'Tflntend that It.is -void,. .being- for the same in-.. 
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vention patented to Ponsford in England in 
1839, and known to Wells, who was &,t the 
time in England. This aflegation we find to 
be fully supported by the evidence, and de- 
cided aceorduigly." 1 Wall. [68 U. S.] 577, 578. 
That Wells was in England, or what he knew, 
was not proved in the present case. But this 
was immaterial, as the patent of Ponsford 
had been published in print The important 
observation was, that Ponsford's was the same 
invention. This observation of the supreme 
court, losti however, a great part of its force 
because the decision was upon Wells' patent 
as reissued in 1860, in which reissue the claim 
of invention under this head, whatever might 
have been its merits, was not so expressed 
that it could be supported. The complainant 
opposed three objections to the sufficiency of 
the description contamed in Ponsford's pat- 
ent: (1) that the subject of this part of his 
patent was not fur but hair; (2) that what 
Ponsford suggested was useless, because a 
"cowl," properly so called, could not be used 
without such abrasion of the newly formed 
bat as would have ruined it; (3) that he did 
not suggest that the cloth or cowl should be' 
wet with hot water, or wet at all. 

Mr. Dickerson and Mr. Myers, for complain- 
ant, 
Mr. Collier, for defendant 

OADWALADER, District Judge. I am of 
opinion that the defendant is infringing the 
complainant's patent for the air chamber. 
But in so deciding I have been embarrassed, 
because, in the argument for the complain- 
ant, the authority of a judicial precedent has 
not been fully attributed to the decision of 
the supreme court, reported in 1 Wall. [68 
TJ. S.] 531. The question of the authority of 
this decision has been confounded with some 
correct, but inapplicable, propositions upon 
the inconelusiveuess of a judgment, except as 
between the litigants. To have contended 
that the propositions discussed by coimsel in 
that court are inapplicable to the present 
form of the question, and that the experi- 
mental operation of the museum of machines 
there exhibited (see page 578) may not have 
repr^ented their ordinary working condition, 
would, however, have been a fair and proper 
course of argument I have also been embar- 
rassed, because, since the inventor's death, 
the subject has been obscured rather than 
elucidated in reissues of the patent Wheth- 
er the reissue of 1868 could be sustained 
without reference to the original drawings 
and models, and to the original patent of 
1846, remaining of record, is perhaps doubt- 
ful. But the reissued patent, aided by the 
model, &e., may, I. think, be - sustained. 
Therefore it will not be necessary to note 
any intermediate suri^enders arid reissues, ex- 
cept occasionally. The case will be consider- 
ed; upon the assumption, that whatever Wells 
invented is well patented. >* To relieve my 
&wn mind- of such- embarrassments,-! have 
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prefixed a statement of the case, •wMeh may- 
be considered as an introductory part of tliis 
opinion. *. 

In tlie machines -whicli have been exhibited 
or described, the current of air produced in 
front of the picker, by its rotation, was up- 
ward or downward as the rotation was up- 
ward or downward. Until the invention of 
Wells, there was no mechanism to control or 
change this primary direction of the air. 
Either the upward or the downward current 
of air was divergent from the proper direc- 
tion. This direction should have been to- 
wards the revolving cone. A flow of air in 
any other direction scattered and wasted the 
fibres. The remedy for this divergence was 
an instrumentality which would conduct, or 
direct, the currents of air from the front of 
the picker towards the cone, till the fibres 
were brought so near to the cone that the 
force of suction towards it would sufficiently 
predominate. Here the distinct meanings of 
-the words "direct" and "conduct" should not 
be disregarded. An additional purpose for 
which a new mechanism was required may 
be explained by observing that an ordinary 
hat should be thicker at the band than at the 
crown. The additional purpose therefore 
was, that the fibres deposited on the cone 
should reach it in such layers of varying 
quantity as to make the bat of the varying 
thicknesses required;— in the language of 
Judge Woodruff— to give a greater thickness 
in that part of the bat where thickness was 
desired, and a lighter deposit of fur where 
lightness was more desirable than mere 
strength. The purpose of interposing new 
mechanism was thus twofold. It was to de- 
termine towards the cone the general direc- 
tion of the flow of air from the picker, and 
also to regulate the different thicknesses of 
the bat from the base to the top of the cone. 
The first person who interposed any mech- 
anism to effect this twofold purpose was 
Mr. Wells. It was therefore assumed, after 
his death, by an assignee of the patent, that 
the use of any interposed mechanism which 
produces like useful effects, must infringe the 
patent, whether the mechanical effect was 
the same or not, and whatever may have 
been the mechanism used. This was a mis- 
taken supposition, as the supreme court has 
decided. The twofold useful purpose may be 
effected more or less by either of two differ- 
ent mechanisms. One of them Is an air 
chamber, called a "trunk" or "tunnel," to 
conduct the flow of air in which the fibres 
pass from the picker towards the cone. The 
other Is an unenclosed short plate, or system 
of short plates, which may be called a "fur 
projector," placed in front of the picker, and 
so formed as to turn the currents of air in- 
itially in the direction required, in order that 
they may project the fibres towards the cone. 
The air chamber was the invention of Wells, 
who designated it as a "tunnel." The fur 
projector was a much later invention of Boy- 
»1pn, who gave to it the less appropriate des- 



ignation of a "fin: director." The two phrases 
will hereafter be used indiscriminately. The 
air chamber enclosed the currents of air 
which would otherwise have diverged from 
the proper direction, and conducted them so 
as to deposit the fibres in layers of the vary- 
ing thicknesses required. The form and ad- 
justment of the tunnel, with its auxiliary 
and incidental appliances, were sufficiently 
described in the original patent of Wells. 
The tunnel was considered by the supreme 
court the great and peculiar characteristic of 
the Invention. 1 Wall. [68 U; S.] 571. Its 
novelty and great practical utility are un- 
questionable. Whether the machine, as pat- 
ented, was automatic, and how nearly others 
may have made It so by subsequently im- 
proving its form and adjustment, or by any 
new invention, are immaterial questions, un- 
less upon the measure of damages for an in- 
fringement. 

On the question of infringement there is, of 
eourse, no difficulty where any contrivance or 
adaptation has been used for wholly or partly 
enelosuig and conducting the stream of air in 
which the fibres pass from the picker, so that 
they may arrive where the draft caused by 
the fan will sufficiently attract them to the 
cone. There may, be other infringements less 
obvious. Thus a tmmel may be much abridg- 
ed, and may yet infringe. And there may be 
an infringement where the passage from the 
picker towards the cone is only partly en- 
closed, or Is even wholly uncovered. In the 
machine used by the defendant, and, so far as 
I know, in aU the machines upon which ques- 
tions of infringement of the patent have been 
litigated, there was no top or cover of what 
supported or deflected, conducted, directed or 
projected, the au: in which the fibres passed 
from the front of the picker towards the cone. 
This absence of the top or cover will here be 
explained. In all of these naachines, the revo- 
lution of the front of the picker has been 
downward. The front of the picker of WeUs, 
on the contrary, revolves upward. From the 
bottom and front of his picker the direction 
of the flow of air is forward and upward; and 
this direction afterwards continues unchanged. 
In the other machines, the different direction 
of the rotation of the picker causes the pri- 
mary direction of the flow of air in front to 
be forward and downward. But, in all of 
them, the primary direction of the aerial cur- 
rents downward is immediately more or less 
changed upon the surface of a gradual de- 
flector of some kind, whose inclination is some- 
what upward. Neither the difference in the 
direction of the picker's rotation, nor the con- 
sequent primary difference in the aerial cur- 
rent's direction, can, in itself, affect the ques- 
tion of hifringement But the gradual deflec- 
tion upward of this aerial current, causes a 
pressure of the air upon the curved or grad- 
ually elevated deflector. This aerial pressure 
upon the surface of the deflector, though a di- 
minishing one, loses a part only of its first 
intensity, because the primary direction is not 
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reversed, but only partly changed. Indeed, 
the curvature roay be such that the intensity 
of the pressure diminishes very slightly. The 
air, if thus deflected on the bottom of a 
trough, retains a great part of its primary 
4oTOQward tendency, with a correspondmg 
pressure opposing more or less its natural ex- 
pansiveness upward. Such a trough, altbough 
without any top or cover, may thus perform, 
in part, the office of a tunnel or air chamber, 
in conducting the fibres towards the cone so as 
to infrmge the patent of Wells. The eleva- 
tion of the sides may thus, also be, in part, 
or even wholly dispensed with. A flat plate, 
or board, without elevated sides, may be so 
inclined and adjusted, and so prolonged in the 
direction towards the cone as to be an hi- 
fruigement I understand^ this to have been 
virtually decided at law hi the case of Wells 
V. Gill [Case No. n,BM\, tried in the circuit 
court for the Southern district of New York, 
before Judge Woodruff, and hi a case hi equity 
at the suit of the same plaintifE against the 
sons and copartners of the same defendant hi 
the circuit comrt of New Jersey, in which lat- 
ter case a preliminary injunction was condi- 
tionally ordered by Judge Strong with Judge 
Nison's concurrence. Upon this decision it 
may be observed that the last reissue of the 
patent claims, quite unnecessarily, the bot- 
tom of the tunnel, as an hivention distinct 
from that of the sides and the top. The mo- 
tive was doubtless to cover cases of partial 
infringement. The defendant in the ease hi 
New Jersey, contended that the reissue em- 
braced more than the orighial invention. But 
Judge Strong said he was nnable to perceive 
how anything decided hi the case hi the su- 
preme court determined that what is claimed 
in the reissue was not embraced in the orig- 
inal invention. Unless, however, the office of 
the mechanism used is thus (or ofberwise), hi 
whole or in part, that of such a tunnel or 
chamber as the patent of Wells describes, 
there can be no infringement of his patent. It 
is only for the mechanism devised by him. 
Alternative but different mechanisms which 
produce in whole or in part the same, or sim- 
ilar useful effects, are not mechanical equiva- 
lents in that sense in which their use consti- 
tutes infrmgement. These pohits the supreme 
couit has decided as questions of law. 

The fur projector, whether formed of one 
plate, or composed of several, does not, like 
the tunnel, enclose aerial currents; nor does it, 
like the trough, or. like the supporting plate, 
sustain them during any continued flow. In 
all cases in which the fur projector may be 
mentioned, it will be assumed that the picker's 
revolution is downward. Immediatdy in front 
of the picker, the fur projector receives the 
downward current of air, changes the prhnary 
direction of this current, and initially deter- 
mines the planes of its ulterior direction. The 
mechanical theory is twofold: Fffst, that of a 
projectile force of air towards the cone, or a 
theory somewhat analogous, the general direc- 
tion of the ahr's motion, which was downward. 
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but is gradually, turned upward, behig so de- 
termhied initially by the projector, that the 
fibres are borne forward, beyond the projector, 
in the aerial current, towards the cone, till 
they arrive where suction sufficiently attracts 
them to the cone; and secondly, dividing the 
same general aerial current initially hito such 
planes that the quantity of the fibres, in the 
several paths of their trajection, will be great- 
er as the zones of the bat upon the cone ap- 
proach its base. The latter twofold theory has 
been applied in machines in which curved 
stationary plates hi front of the picker have 
had. a gradual inchnation upward. This incli- 
nation was increased slightly to compensate 
for gravitation of the fibres in their trajection 
through the open air. Boyden's patent, A. D. 
1860, described the projection as upon a single 
plate, inclined upward, and of both a longi- 
tudinal and a transverse curvature. This plate 
was described in his patent as in front of the 
picker; and so bent or curved that the surface 
would give such a direction to the fur, as 
throwh on it by the rapid motion of the picker, 
that the fm' would be drawn properly on the 
cone by the exhaust or suction within it. The 
plate was curved longitudhially so as to have 
its highest point at the centre, and was gradu- 
ally curved downward and outward at each 
side of its centre with a slightly concave 
form; and was curved transversely in a, series 
of steps descending from the centre in such 
planes that the cone might 'be fed with a 
aTipply of fibres gradually increasing from top 
to bottom. 

The point decided by the supreme comrt was, 
that the use of Boyden's machine, as hereto- 
fore described, was not an infringement of the 
prior patent of Wells. BoyQen's patent prefa- 
torily described his invention as an improved 
mode of directing or guiding the fur to the 
cone, whereby trunks and all other compara- 
tively complicated appliances theretofore used 
for the purpose were dispensed with, and what 
he called an exceedingly simple and efficient 
device substituted. Here the word "trunks'* 
was obviously intended to refer to, or include 
the tunnel of Wells; and Boyden's plain mean- 
ing was, that what he had contrived, or de- 
vised, was actually intended by him as a sub- 
stitute for that tunnel. It was therefore ar- 
gued, that his declared purpose was to evade 
the right of Wells by the mere substitution of 
a mechanical equivalent. But the supreme 
court, not contradicting this, considered it un- 
important, saying that, "every man has a right 
to make an improvement in a machine, and 
evade a previous patent, provided he does not 
invade the rights of the patentee." Page 574. 
That comrt also said that the phrase "equiva- 
lent" and other phrases were often used in such 
a vague and equivocal manner that they mys- 
tic and lead many to absurd conclusions who 
wiU not distinguish between things that 
differ. Page 572. The court said: "The ma- 
chine of Boyden has not one of the peculiar 
devices, or combination of devices, of the 
Wells machine, nor any substantial identity 
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with it, unless by substantial identity, is meant 
every macMne which produces the same effect. 
« » * That two machines produce the same 
effect will not justify the assertion that they 
are substantially the same, or that the de- 
Tices used by one are, therefore, mere equiva- 
lents for those of the other. There is nothing 
in the Wells machine, or in its devices, which 
suggests the peculiar device employed by 3Boy- 
den." Id. In order to determine the effect 
of this decision, it is necessaiy to read more 
than the report in 1 Wallace, which, though 
very able, is too condensed to give a full view 
of the question. The printed record contains 
seven hundred pages. The remarkable brief 
of one of the counsel mentioned in the report- 
er's note (1 Wall. [68 TI. S.] 532, 533) eontauied 
eighty-sis closely printed pages, and seventeen 
plates, many of them with several figures, be- 
sides twenty-one wood-cut figures. The refer- 
ences in the record were not to plates, or wood 
cuts, but to models, and working machines, of 
which "a large museum" was exhibited in 
court See pages 532, 578. The extracts from 
Boyden's patent in the report are not quite 
full enough to convey to the mind sufficient 
ideas of his machine. 

The important question Is, what was, in prin- 
ciple, the decision of the supreme court? It 
was, I think, that Wells's exclusive right was 
not infringed by any substitution of a mechan- 
ism which, without enclosing, or continuously 
supporting, the motive air, merely determined 
its dhrectlon from the front of the picker so as 
to project unsupported fibres through an open 
space towards the cone. 

A great deal has been said upon the question 
whether appliances to prevent lateral efflux of 
the fibres from Boyden's fur director, which I 
call "fur projector," would make it infringe the 
patent of Wells. In the present case, the 
curved board, which the defendant substitutes 
lor the fur director, has, on each side, a raised 
edge of small, but appreciable height, and ia- 
clinhig inward. Where several plates are used, 
they may be so bent and inclined as in like 
manner to prevent lateral efflux. It is not 
material to inquire whether Boyden's machine, 
as exhibited in the supreme court, had any 
such lateral appliance, or any device of a sim- 
ilar tendency. Where a fur projector is not of 
improper dimensions, this mere prevention of 
lateral efflux cannot be important on the ques- 
tion of infringement. If the board of the de- 
fendant's machine was not prolonged beyond 
the extension required for simply determining 
the direction of currents of air from the front 
of the picker towards the cone, the devated 
edges would, at most, only assist in determin- 
ing such direction. If the function of the board 
was thus limited, these edges would not have 
caused it to infringe. The defendant contends 
that the board or plate used by him is, in prin- 
ciple, that of Boyden. This depends upon the 
question how nearly the board approaches the 
point or line where the force of aerial projection 
becomes inappreciable, or where the force of at- 
mospheric pressure predominates. 



On reaching, now, the true question to be 
considered, it* should be premised that the dif- 
ference between "conduction" and whatevernaay 
be called "projection" or "trajection," does not 
in other eases, depend ordinarily upon ques- 
tions of measm'ement But, in the machines 
In question, so short is the path of the fibres, 
after they leave the picker, until the force ol 
suction towards the cone predominates, that a 
change in relative proportions and distances, 
may, with or without a difference in the meas- 
ures of the respective forces of aerial pro- 
jection and atmospheric pressure, involve a 
difference in mechanical principle. Thus, if a 
so called "fur director" is elongated towards 
the cone, and supports the. air which carries 
the fibres forward until the force of aitmos- 
pherie pressure, impelling them to the cone, 
predominates, they are not projected by and 
tln-ough the air. In such a case, the me- 
chanical theory of Boyden either ceases wholly 
to apply, or the distinction between his mechan- 
ism, and that of Wells, ceases to be a practical 
difference. The experimental operation of 
the maeliines which were exhibited in the su- 
,preme com:t, however fairly the experiments 
may have been made, was not likely to de- 
velope this proposition, or to explain its ap- 
plication. The experiments were exhibited on 
the part of the defendant whose only business 
it was to displace the complainant from the 
broader and independent position which he had 
taken. He had staked his case upon this 
broader question; and, on its decision, was 
content to stand or fall. Upon this question it 
mattered not whether aerial projection or at- 
mospheric pressure was, at any point or line, 
the dominant force. Differences hereafter sug- 
gested as mateiial would probably, therefore, 
not have been observed from the bench in wit- 
nessing those experiments. Let it be assumed, 
for example, as to Boyden's machine, that the 
normal force of aerial projection is that which 
is due to the picker's velocity of, say, two thou- 
sand revolutions in a minute; the effect of this 
velocity of rotation being somewhat reduced 
by the subsequent deflection upward of the 
currents of air. Let it also be assumed that 
the normal intensity of the atmospheric pres- 
svu:e upon the revolving perforated cone is that 
which is due to a certain weight. Let it be sup- 
posed, also, that the maxhnum velocity of the 
picker's rotation, disregarding differences in 
diameter, may be three thousand revolutions in 
a minute, and the minimum atmospheric pres- 
sure on the cone may be that which is due to 
one-half of the weight above supposed. The 
figure on 1 Wall. {6S U. S.] 549, eorrespondmg 
with a drawing annexed to Boyden's patent, 
may then be considered as representing normal 
proportions of the machine, in one of its proper 
working conditions, when the picker and the 
exhausting fan each moves with its ordinary 
velocity- As the normal velocities or the 
picker aud the fan respectively should, per- 
haps, always be approximately maintpmed 
when the machine is at worlv, it mighL nvt be 
correct, as to a working machine, to say that 
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there is a minimum velocity of the picker 
which is only from one thousancl"to fifteen hun- 
dred revolutions in a minute, and a maximum 
atmospheric pressure on the cone equal to 
double the first of the supposed weights. But 
in the experimental museiun of machines ex- 
hibited in the supreme court, the difference be- 
tween the degrees of intensity of atmospheiie 
pressure would not have been observable; and 
a difference between sixteen ^d thirty-three 
revolutions of the picker in a second might not 
have been observed. Nor is it probable that a 
shifting of the position of the cone, bringing it 
a few inches nearer to the picker, would have 
been discerned from the bench. These chan- 
ges might, however, almost, if not quite, con- 
vert the fur projector into a conducting trough. 

Leaving the experiments exhibited before the 
supreme comi:, we may next consider a working 
machine whose picker and exhausting fan re- 
spectively move with normal velocities, which 
are constantly maintained; and we may as- 
sume that the proportions, and the relative dis- 
tances of the parts of the machine correspond 
approximately with those on the same draw- 
hxg on page 549, except that the so called fur 
director, toeing elongated towards the cone, is 
of twice the length of the fur director which 
is represented in the drawing. This would 
nearly coincide with the proportionate length 
of the board used by the defendant. , Its length 
is within a small fraction of eight inches, oc- 
cupying more than a fourth of the whole dis- 
tance between the periphery of the picker and 
the middle of the nearest surface of the re- 
volving cone. We do not know the velocity of 
the fan or that of the picker. The current of 
air in front of the picker was, when I saw it, 
apparently feebler than might, from inspection 
of the drawing annexed to Boyden's patent, be 
the supposed available aerial force. But this 
impression upon the mind of so inexperienced 
an observer, cannot be relied on. There is less 
uncertainty in considering the proportional 
measurement of the board. Such a measure- 
ment might, in some cases, be no sufiOlcienl 
criterion. But, in others, it may suffice to de- 
termine whether such a plate is a fur projector 
in truth, or is elongated so as to be a mere 
conducting air trough. If this plate had ex- 
tended outwardly only four inches, or a very 
little more, I would not have considei-ed it an 
infringement. J£ it had been extended farther, 
within what limit there is no present occasion 
to determine precisely, the case perhaps could 
not have been decided until after a special 
reference on the question of infringement. Un- 
der such a reference, to a commission of ex- 
perts, or to a master, the question might, I 
suppose, be determined esperimentaUy in some 
very simple manner. A theoretical determina- 
tion perhaps could not be made without con- 
siderable difficulty; and experimental shifting 
and adjustment would probably be necessary 
before the most correct abstract theory of such 
a machine could be applied or tested. 

The question, as it stands, may be safely 
■"jpcided by the court upon the actual exten- 



sion of the board. Inspection of the defend- 
ant's machine, when in operation, shows con- 
vincingly—First, that if the board had ex- 
tended outward only four inches, the waste 
of the fibres would have been immense; and, 
secondly, that, in the working condition of the 
machine, the present board reaches a point, 
or line, where the force of suction towards the 
cone predominates. I am of opinion that this 
board is not a legitimate fur projector, but is 
a conducting air trough in disguise, and that 
its use infringes the complainant's patent; and 
that it had been likewise infringed by the pre- 
vious use of the curved metallic plates in the 
same part of the machine. In Wells v. Ja- 
ques [Case No. 17,399], a similar undue pro- 
longation of such plates towards the cone 
woxild have been a sufficient reason for letting 
the verdict stand. The judgment in that case 
was thus consistent with the prior decision of 
the supreme court If there is, in Boyden's 
patent, language of any such import that the 
so called fur director, although thus elongated, 
might seem to be included in his claim of in- 
vention, there is nothing in the decision of the 
supreme court, to support the pretension. The 
principle of Boyden's machine, as defined by 
the defendant's counsel whose argument pre- 
vailed in that court, was that the particles of 
fur and air were susceptible of having suf- 
ficient momentum imparted to them, to be pro- 
jected for definite distances and definite direc- 
tions through the open air. 1 Wall. [68 U. S.] 
561; Mr. Harding's Brief, p. 41. The word 
"project" is used more than once in the pat- 
ent with no other meaning. It has already 
been stated, that the question was not involv- 
ed in the contention upon the other side in the 
supreme court. If the extension of a fur di- 
rector towards the cone, was greater propor- 
tionally, or the distance between the picker 
and the cone was less proportionally, than in 
the drawing, or model, it may be doubted 
whether the complainant's counsel would there 
have attributed importance to such a differ- 
ence. But not a word in the opinion, or in the 
reasoning of the supreme court, excludes the 
consideration of such a difference here, if it is 
really material. On the conti'ary, the supreme 
court said expressly, that Boyden's machine 
had, as an improvement, more daim to origi- 
nality than that of Wells. Page 572. This 
would not have been said if the so called "fur 
director" had been considered as a mere 
trough conducting the air. If it be suggested 
that Boyden's patent was, not for a fur di- 
rector, which merely projected the fibres, but 
for a fur director so formed as to conduct 
them on it until they reached the point or 
line where the force of suction predominates- 
such fur director meanwhile preserving the 
inclination and curvature described in his pat- 
ent,— the suggestion will encounter objections 
in addition to some which have been already 
mentioned. One objection is, that his patent 
provides for so forming the fur director, that 
"slightiy elevating the direction of the fur 
above its otherwise proper path," compen-- 
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sates for the gi-avitation of the fibres. Here 
the familiar figure in 1 Wall. 16S U. S.] p. 562, 
exemplifies the well known elfeet of gravity 
in curving downward the path of a projectile 
passing through the air. But there is no such 
path, while the support of the fur director 
continues. Another objection is, that Wells 
had prescribed such a form of his air cham- 
ber as would coincide with the course of the 
fibres inside. Therefore the supreme court 
cannot have attributed novelty to Boyden's 
fur director simply in this respect The form 
of the air chamber of Wells, appears in his 
drawings and model, and was described suf- 
ficiently in the reissued patent of 1860, upon 
which the case before the supreme court de- 
pended. The words of the original patent of 
1846, which are fuller, and more precise, were, 
in this respect, carefully considered, and in 
part fluoted by the supreme court. Page 566. 
lleferring to those parts of the specification 
of 1846, which are quoted and italicized in the 
foregoing statement of the case, and bearing 
in mind, that the back of the picker, as there 
described, was revolving downward, and its 
front was revolving upward, the coincidence 
in the form of the chamber with the course of 
the air in it, is ^clearly indicated. The only 
function of the fur director to which the su- 
preme court's opinion can be referred, is there- 
fore, aerial projection of the fibres. Though 
the present use of the board in question thus 
infringes the complainant's patent, I do not 
believe that the defendant has been willfully 
contumacious. Nor do I think it surprising 
that he has misunderstood the question of the 
complainant's right, if I have succeeded in de- 
fining it correctly. The complainant should 
not suffer from the defendant's mistake. But 
it should not be visited with any penal conse- 
quences, if prompt reparation is made. 

The question of infringement by the use of 
the hot wet covering cloth remains for con- 
sideration. This question is resolvable into 
three points mentioned at the close of the 
above statement of the case. Upon these 
pohits I am of the following opinion. 

First. The hair was to be previously dis- 
integrated; and the alternative use of disin- 
tegrated fur would have occurred to the mind 
of any reader, even though it had not been 
suggested, as it was, elsewhere in Ponsford's 
patent. 

Secondly. If injurious abrasion would have 
occurred from the use of a cloth sewed in the 
form of a cowl, any person of the least skill in 
the art, would have known it, . and would, 
therefore, have understood the use intended as 
that of an open cloth, to be gently folded in 
the form of a cowl, upon the bat. 

Thirdly. It appears to have been proved ex- 
perimentally, that the cowl could be thus form- 
ed in the first instance of a dry wrapping 
clotli. As this wrapper and the bat, and the 
inner and outer cone were by Ponsford's di- 
rection, to be at once immersed in the boiling 
water, the difference between a wet and a 
dry cloth wrapper, was perhaps, of little im- 
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portance. If it was important, then, as the 
boiling water was at hand, and its uses were 
already well known to the hat maker, the 
wetting of the covering cloth with hot water, 
was either implied, or must have obviously 
suggested itself to any reader of Ponsford's 
patent, who was skilled in the art. There- 
fore, this use of such a cloth was not novel 
at the date of Wells's patent. 

The defendant has, however, by making 
and using the board in front of his picker, in- 
fringed the complainant's patented exclusive 
privilege, and violated the injunction; and is 
therefore adjudged in contempt. But no at- 
tachment or other process will issue upon this 
adjudication till after a definitive consideration 
of what may be necessary in order to purge 
the contempt. If the defendant at once files a 
sworn account, such as would be requirable 
of him before the master under a reference 
upon a decree for an account, process of con 
tempt will probably not be asked for by the 
complainant. Upon the filing of such an ac 
count, the complainant may apply for a refer- 
ence. And eitfier party may apply at any 
time, for further directions. 
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■ WELLS V. HUBBARD. 

[2 Oraneh, 0. C. 292.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

Trespass bt Cosstable— Breaking into DwelIx- 

ING. 

A constable is not justified in breaking into a 
dwelling-house, by a warrant from a justice of 
the peace to search for goods clandestinely re- 
moved by a tenant to deprive his landlord of 
his remedy by distress for rent. 

Trespass quare clausum fregit. IHie defend- 
ant [Solomon Hubbard], who was a constable, 
justified under a warrant from a justice of the 
peace to search for goods clandestinely re- 
moved by Sears, tenant of Johnston, within 
thii-ty days after the espii-ation of the term, 
under the statute of 11 Geo. II. c. 19. 

Mr. Ashton, for defendant, cited Bradb. 
Dis. 14, 15, and the statute 11 Geo. II. c. 19, 
which was in force m Maryland, and adopted 
as the law of this county, by the act of con- 
gress of the 27th February, 1801 (2 Stat. 103), 
"concerning the District of Columbia." 

Mr. Jones, for plaintiff [Cornelius Wells]. 
That statute does not authorize a warrant. 
The landlord, or his baiuff, by the first sec- 
tion is authorized to seize the goods, wherever 
found, within thirty days after removal; and 
by tiie seventh section, to break open and en- 
ter any dwelling-house where the same shall 
be suspected to be concealed, first calling the 
constable of the place to his assistance, and 
makiug oath before some justice of the peace, 
of a reasonable ground to suspect that such 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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goods are therein, and if found, may seize the 
goods for the arrears of rent, as if found in 
any open place. 

Mr. Ashton, in reply. The magistrate had 
jurisdiction to issue the warrant, and the con- 
stable was bound to obey it. 

THE COURT (THRUSTON, Circuit Judge, 
absent) was of opinion, that the constable was 
not, as constable, justified by the warrant, be- 
cause the justice had no jurisdiction to grant 
Such a warrant. That the right to break open 
I he doors, was the right of the landlord, or his 
bailifC, as such. That the constable is re- 
quired to be present only to keep the peace, 
and that, even then, if the goods be not found 
in the house, the constable who breaks open 
the doors, is liable to an action of trespass. 
Verdict for plaintifie. 
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WEtil/S T. JACQUES et al. 

n Ban. & A. 60; i 5 O. G. 364.] 

Circuit Court, D. New Jersey. Feb. 21, 1874, 

Patents — Co>?strttctiok of Claims — Reissues — 
Conclusiveness op Commissiosek's Action — 
CosiBiNATioss— Ikfbingement— Equitst Suits — 
JoiNDEit of Defendants. 

1. A patentee is entitled to all the legitimate 
results of his invention, and it is not necessary 
that be fully comprehended the extent of his 
improvement, or the capabilities of his ma- 
chine, in order to give to him, and those claim- 
ing under him, all the rights and benefits of Ms 
invention. 

[Cited in Thomson Meter Co. v. National 
Meter Co., 12 C. 0. A. 673, 65 Fed. 429.] 

2. Every inventor is entitled to the benefit of 
all that he invents, and if, from inadvertency or 
mistake, and not from fraud in drawing the 
specifications or claims of his patent, he fails to 
acquire a right to his whole invention, he may 
surrender and have a reissue of the patent, 
from time to time, until his specifications and 
claims cover the whole ground. 

3. The decision of the commissioner of pat- 
ents, in awarding a reissue, cannot be review- 
ed in a suit brought for infringement of the re- 
issued patent, unless it is apparent upon the 
face of the reissue, that there is such a repug- 
nancy between the old and the reissued patent, 
that the court can hold, as a matter of legal 
construction, that they are not the same inven- 
tion. Citing Seymour v. Osborne, 11 Wall. [78 
U. S.] 543. 

4. A patentee may claim a combination of 
mechanical elements, which of themselves will 
not produce a new and useful result, when his 
specification shows how the patented combina- 
tion used with or supplemented by other de- 
vices and instrumentalities therein described, 
will produce such result. 

[Followed in Roberts v. H. P. Nail Co., 53 
Fed. 920.] 

5. The separate claims of a patent must be 
construed in>^ reference to the specification, and 
a claim for a combination which will produce a 
useful result only by co-operation with other 
mechanism or instrumentalities, the nature and 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



operation of which is described in the specifi- 
cations, is valid. 

6. Where there is privity or connection be- 
tween the difEerent defendants, they are jointly 
liable upon a bill for infringing a patent. 

7. The rule in equity, that two or more dis- 
tinct subjects cannot be embraced in the same 
suit, does not apply to a suit for the infringe- 
ment of a patent, brought against two defend- 
ants, one of whom was the owner of the in- 
fringing machines, and the other the lessee of 
the machines from such owner. Such a rela- 
tionship created a privity bet^veen them, which 
made it proper to embrace them in the same 
suit. 

8. Suit was brought for infringement of com- 
plainant's patent, as it existed prior to its last 
reissue. The defendant was using a machine 
known as the Eoyden machine. The suit went 
to the supreme court, which held that the use 
of the Boyden machine was not an infringe- 
ment of the complainant's patent as it then ex- 
isted. The complainant subsequently surren- 
dered the patent and obtained a reissue, and 
then brought the present suit for the infringe- 
ment of the reissued patent, against users of 
the same Boyden machine. Meld, that the de- 
fendants were not protected in the use of the 
Boyden machine by the decree in the for- 
mer suit, which was tried and decided in refer- 
ence to the patent as it then existed, and that 
they must now test their right to use it as 
against the complainant's reissued patent, as 
it now exists. 

9. A hat-l30dy machine, in which it is claimed 
that the fur is projected by a rotary picker 
downward agamst a surface, by which it is 
guided upon a former, is an infringement of a 
patent for a like machine, in which the fur is 
blown by such a picker upward against the 
upper side of a tunnel through which it is car- 
ried on the former. 

[This was a bill in equity by Eliza Wells 
against Henry H. Jacques and others for in- 
fringement of a patent.] 

Edward N. Dickerson, for complainant 
Cortlandt Parker, for defendants. 

■ NIXON, District Judge. The complainant 
files her bill against the defendants for the in- 
fringement of a patent originally granted to 
Henry A. WeUs, April 25th, 1846, for a new 
and useful improvement in machinery for mak- 
ing hat-bodies, which patent was extended to 
the complamant, by an act of congress for 
seven years from the 2oth of April, 1867, and 
was by her surrendered and reissued May 19th, 
1868. ' 

The large amount of litigation in the courts 
for several years past in regard to this patent, 
is, perhaps, the best evidence that can be had 
of its value in the art of making hat-bodies. 

Useless inventions are not orduiarily infring- 
ed; or, if they are, not enough interest is in- 
volved in them to induce the owners to spend 
their money and time in protecting them 
against the infringement. But it is not too 
much to say that the Wells patent revolution- 
ized the mode of forming fur hat-bodies; that, 
upon its introduction the anterior slow and ex- 
pensive process of "bowing," in which the 
workman snapped the strhag of a bow upon the 
mass of loose fur to throw it upon the bat, was 
almost at once supersaled; and that since 
then the Wells machine under its numerous re- 
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Issues, or other machines with such variations 
In their mode of operation as to produce the 
same result by the use of substantially differ- 
ent means, as their owners allege, or by the 
use of substantially the same means, as the 
owner of the Wells patent claims, have sup- 
plied the trade with a cheap and complete fm* 
hat-body, with the deposit of the fur so grad- 
uated and controlled as to defy all competi- 
tion by any other metiiods of formation 
Imown in the art 

The pleadings and proofs in this case pre- 
sent two questions for consideration: (1) 
What is the WeUs patent, and what is the 
complainant entitled to claim and hold under 
it? (2) Do the machines used by the defend- 
ants infringe any of these claims? 

1. Mr. Wells calls his invention "an im- 
provement in machinery for maMng hat-bod- 
ies," thus recognizing the existence of other 
machinery which was hi use in efforts to ac- 
complish the same result. 

It is alleged that it does not clearly appear 
from his descriptions that he fully compre- 
hended the extent of his improvement or the 
capabilities of his machine. But it is not nec- 
essary that he should, in order to give to him, 
and those claiming imder him, all the rights 
and benefits of his invention. Whatever are 
the necessary and legitimate results of an in- 
vention—whether the patentee comprehends 
them all or not— belong to him when he has 
complied with the requirements of the patent 
law, to protect him hi its enjoyment and use 
against infringement 

His patent was for a combination— a com- 
bination of old and well-known mechanical 
devices to produce a new and useful result 
In his schedule to the original patent he says— 

"My improvements consist in feeding the fur 
(called the stock), after it has been picked, to 
a rotating brush between two endless belts of 
doth, one above the other, the lower one hori- 
zontal and the upper inclined, to gradually 
compress the fur and gripe it more effectually 
when it Is presented to the action of the ro- 
tating brush, which, moving at a great velocity, 
throws it in a chamber or tunnel, which is 
gradually changed in form toward tiie outiet, 
where it assumes a shape nearly correspond- 
ing to the vertical section passing through the 
axis of the cone, ,but narrower, for the pur- 
pose of concentrating and directing the fur 
thrown by the brush into the cone— this cas- 
ing being provided with an aperture immedi- 
ately under the brush, through which a cur- 
rent of air enters, in consequence of the ro- 
tation of the brush and the exhaustion of die 
cone, for the purpose of more ■ effectually di- 
recting the fibres toward the cone, which is 
placed just In front of the delivery apertmre 
of the chamber or tunnel, which aperture is 
provided at top with a bonnet or hobd hinged 
thereto, and at the bottom with a hinged flap, 
to regulate the deposits of the fibres on the 
cone or other former, with the view to dis- 
tribute the thielmess of the bat wherever 
more is required to give additional strength." 



(Case No. 17,398) WELLS 

This sentence reveals what was in the in- 
ventor's mind— a combination of machinery 
to produce, not a fur hat-body merely, but 
one with a regulated distribution of the fur 
on the cone, in the process of formation, giv- 
ing, as he afterward states, "greater thick- 
ness in the parts of the hat which form the 
brim and edge or square of the top than on 
the top and crown." 

The combination which he formed to ac- 
complish this result was (1) an apron or end- 
less belt; (2) revolving roUers; (3) a rotating 
brush or picker; (4) a chamber or tunnel with 
a hinged flap or hood; (5) a perforated re- 
volving cone; and (6) an exhausting appa- 
ratus to produce a current by exhausting the 
air under the cone. After describing their 
relations to each other and their methods of 
operation and combination, he states his claim 
as follows: 

"What I claim as my Invention and desire 
to secure by letters patent in the machine above 
described, is the axrangem^it of the two feed- 
ing belts, with theh: planes inclined to each 
other and passing around the lips formed sub- 
stantially as described, the better to present 
the fibres to the action of the rotating brush, 
as described, in combination with the rotating 
brush and tunnel or chamber, which conducts 
the fibres to the perforated cone or other form- 
er placed in front of the aperture or mouth 
thereof, substantially as herein described. I 
piniTTi the chamber into which the fibres are 
thrown, in combhiation with the perforated 
cone or other former placed in front of the 
delivery aperture thereof, for the purpose and 
in the manner substantially as herein described; 
the said chamber behig provided with an aijer- 
ture below and back of the brush for the ad- 
mission -of a c^ent of air to aid in throwing 
and dhrecting the fibres on to the cone or other 
former, as described. I also claim the em- 
ployment of the hinged hood, to regulate the 
distribution of the fibres on the perforated cone 
or other former, as described. And I also 
claim providing the lower part or delivery aper-w 
ture of the tunnel or chamber with a hinged 
flap, for the purpose of regulating the deliv- 
ery of the fibres to increase the thickness of 
the bat where more strength is required, as 
herein described, in combination with the hood, 
as herein described. And in the process I 
claim hardening the bat while on the perfo- 
rated cone or former, and preparatory to its re- 
moval therefrom, by Immersmg it in hot wa- 
ter, as herein described. I also daim cov- 
ering the bat with felted or fulled doth, be- 
fore it is removed from the cone or former, as 
described. And, finally, I daim the employ- 
ment in combination of both the perforated 
cones, one for making pressure on and retain- 
ing the fibres of the bat until hardened, and 
the other to prevent the collapse of the cone or 
other former on which the hat is formed, sub- 
stantially as herein described." 

It is quite obvious to any one familiar with 
the controversies in the courts to which the 
owners of the Wells patent have been par- 
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ties, that these controversies have been aggria- 
o-ated, if not caused, by the defective manner 
m which the patentee specified his invention 
:md stated his claims in the original patent. It 
is no imputation upon Mr. Wells to say this, 
for an examination of Ms two caveats, filed in 
the patent office— one on the 2oth of June, 
1838, and the other on the 9th of October, 1844 
—show that the invention was with him, not 
an inspiration, but a growth, proceeding from 
his mind— not life-sized and full armed like 
Minerva firom the brain of Jupiter— but by 
slow and patient development, like the work of 
the sculptor from the rough marble. 

The owners of the patent were not slow in 
discovering these defects and in attempting to 
remedy them. Availing themselves of the pro- 
visions of the act which authorize a surrender 
when a patent was found to be Inoperative or 
invalid by reason of defective or insufficient 
specification or claim, and the error arose from 
inadvertence, accident, or mistake, and not 
from a fraudulent intention, tills patent was 
surrendered and reissued on what was sup- 
posed to be amended and con'ected specifica- 
tions in two separate letters patent, one of 
which bore date September 30, 1836, and the 
other October 7, 1856, and which are designated 
reissues Nos. 396 and 400, respectively. These 
not proving satisfactory to the owners, an- 
other surrender was made and two new reis- 
sues had on the 4th of December, 1860— one 
numbered 1,086, for a process, and the other, 
numbered 1,087, for machinery. 

It was under these reissues that the suit of 
Burr V. Dmyee, so fuUy reported in 1 Wall. 
[68 U. S.] 531, was brought; and the decision 
of the court in that case, and the statement 
of the principles on which it rested, most prob- 
"ably induced the complainant, after the exten- 
sion of the patent by act of congress, March 2, 
1867, to again sun-ender the reissued letters 
patent No, 1,087, to the commissioner, and to 
obtain a new reissue, which was dated May 
19th, 1868, and numbered 2,942, and on which 
^ the present action was commenced against 
these defendants. 

In this last reissue no claim was made for 
the invention of "the mode of operation" of 
the machine, which had subjected the reissue 
of 1860 to so much criticism in the courts, but 
her claims are stated as follows: 

"1, The combination of the rotating brush or 
picker, substantially such as described; the ro- 
tating pervious cone, provided with an ex- 
hausting mechanism, substantially as describ- 
ed; and the bottom plate or guide, substan- 
tially as described, for directing the fur fibres 
towards the lower part of the cone, and pre- 
venting the fibres going to waste, the said 
combination having the mode of operation spec- 
ified, and for the pm^ose set forth. 

"2. The combination of the feed-apron, the 
rotating brush or picker, substantially as de- 
scribed; the rotating pervious cone, provided 
with an exhausting mechanism, substantially 
as described; and the guide or deflector for di- 
recting the fur fibres on to the tip and upper 



part of the cone, substantially as described, 
the said combination having the mode of op- 
eration specified, and for the purpose set forth. 

"3. The combination of the rotating brush or 
picker, substantially as described; the rotat- 
ing pervious cone, provided with an exhaust- 
ing mechanism, substantially as described; and 
the side guides, or either of them, substantially 
as described, to prevent fur fibres from getting 
out of the proper influence of the currents trav- 
elling to the cone, and to protect the travelling 
fibres from distm-bing currents, the said com- 
bination having the mode of operation specified, 
and for the purposes set forth. 

"4, The combination of the feeding-apron, on 
which the fur can be placed m separate batch- 
es, as described; the rotating brush or picker, 
substantially as described; the rotating pervi- 
ous cone or former, provided with an exhaust- 
ing mechanism, substantially as described, the 
said combination having a mode of operation 
substantially as described. 

"5. The combination of the feed-apron, on 
which the fur fibres can be placed in separate 
batches, each in quantity sufficient to make 
one hat-body; the rotating brush or picker, 
substantially as described; the rotating pervi- 
ous cone, provided with an eshausting mech- 
anism; and the devices for guiding the fur 
fibres, substantially as described, the combi- 
nation having the mode of operating specified 
and for the purpose set forth. 

"6. In combination with the pervious cone, 
provided with an exhausting mechanism, sub- 
stantially as described, the covering doth, wet 
with hot water, substantially as and for the 
pm'pose specified." 

It wiU be observed that these are all clahns 
for a combhiation; that none of them pre- 
sents the concrete machine, except the fiith, 
and that lacks the "coverhig doth wet with 
hot water," mentioned in the specification of 
the sixth claim; but they are distinct combi- 
nations of the parts of a machine, each part, it 
is alleged, jterfonning an independent and dis- 
tinct function. For instance, in the first claim, 
we have the combination of the brush or pick- 
er, the pervious cone with an exhausting mech- 
anism, and the bottom plate or guide for direct- 
ing the fur fibres toward the lower part of the 
cone. That does not constitute a machine. 
It is nothing in itself and standing alone. It 
is only one of several combinations of devices 
or instrumentalities that go to make up the 
complete working machine. The inventor 
claims that, although the devices are old and 
may be used by anybody, the combination is 
new, and that it is a useful improvement in 
machinery for manufacturing hat-bodies. By 
such a spedfication of the separate combina- 
tions of the parts, which are used and needed 
to constitute the aggregate machine, the com- 
plainant has endeavored to take her case out 
of the general rule applicable to patents for a 
combination alone, to wit, that it is no in- 
fringement to use any of the parts or things 
which go to make up the combination provided 
the whole combination is not used. It is fairly 
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to toe inferred from the language of Chief Jus- 
tice Taney in ProuUy v. Ruggles, 16 Pet. [41 
tr. S.] 3il, that the difficulties of the plaintifEs 
In that case arose from not observing some 
Bueh method in the specifications of their 
claims. "The patent is for a combination," he 
said, "and the unprovement consists in arrang- 
ing different portions of the plough and com- 
bining them together in the manner stated in 
the specification for the purpose of producing a 
certahi effect. None of the parts referred to 
are new, and none are claimed as new, nor is 
any portion of the combination less than the 
whole claimed as new, or stated to produce 
any given result. The end in view is pro- 
posed to be accomplished by the union of all, 
arranged and combhied together in the manner 
described. =:' * * The use of any two of 
these parts only, or of two combined with a 
third, which is substantially different, in form 
or in the manner of its arrangement and eon- 
. nection with the others, is therefore not the 
thhig patented. It is not the same combina- 
tion if it substantially differs from it in any of 
its parts." 

But the defendants insist that this last rds- 
sue Is invahd: 

(1) Because it embraces more than Mr. Wells 
claimed in his original patent. 

(2) Because the devices hi combhiation hi 
the different claims caimot be employed alone 
for any useful purpose; but, only being useful 
when combined in a complete machine, the 
patent should have been for a unit and not for 
the distinct combinations. 

(1) "With regard to the first objection, it is 
undoubtedly true tiiat it is not the provhice or 
the design of a reissue to enlarge the original 
right of the hiventor, but to cure some defect 
arising from inadvertency or mistake, and not 
from fraud, hi dxawing the specifications or 
claims of the first patent Every inventor is 
entitled to the benefit of aU that he invents, 
and if he fails, for the reason above assigned, 
to acquire a right to his whole inv^ition hi his 
letters patent, he may smTender them and 
have a reissue, from time to time, until his 
specifications and claims cover the whole 
ground. His application is made to the com- 
missioner of patents, and that officer, not this 
court, is the tribunal in which congress has 
vested the power of determinmg whether suffi- 
cient reasons exist to grant the reissue. His 
decision in the matter is final, in the sense 
that there is no appeal from it; and it does not 
seem to be re-examhiable here, unless it is 
evident upon the face of the reissue that he 
hag exceeded his authority, and that there is 
' such a repugnancy between the old and the 
reibrued patent tliat it must be held, as a mat- 
ter -if iegal constnietion, that they are not the 
same invention. Seymour v. Osborne, 11 Wall. 
£78 U. S.3 o4S. 

Conceding, then, that Mrs. Wells was en- 
titled to claim hi her reissue all that was in- 
eluded in her husband's first invention, and 
nothing more, the question recurs: Where is 
tne repugnancy between the new and the old? 



It must consist in something added or in some- 
thing essentially different What more is ha- 
cluded in the new than was fairly indicated 
and embraced in the old? The espercs in the 
ease specify nothing, and the court upon care- 
ful comparison of the two, finds nothing. The 
surrender was made to correct and amend the 
specifications and claims. The law gave to the 
complainant that privilege. In exercising il 
she has somewhat varied the form of the ex- 
pressions of some of the devices; as, for in- 
stance, the trunlE or tunnel and the parts com- 
posing it; and in the claims of the reissue 
has segregated the parts to more fully ex- 
emplify their functions and meaning; but I 
cannot perceive that she has added anything 
or adapted anything that was not suggested 
in the original patent 

(2) The second objection to the reissue, di- 
vested of all verbiage, amounts to this: That 
an improvement on a machine is not patent- 
able, unless the improvement, standing alone, 
and not in connection with some other me- 
chanical devices not enumerated, is practical- 
ly operative and useful. I cannot yield assent 
to that proposition. The separate claims of a 
patent must be construed in reference to the 
specifications; and if the specifications point 
out the arrangements to be made or the meth- 
ods to be adopted in connection with other 
instrumentalities which the inventor may not 
claim as new, in order to render his invention 
practically useful, the test to be applied is not 
whether the claun alone will produce an use- 
ful result but whether it will do so supple- 
mented by and in connection with such desig- 
nated devices and instrumentalities. 

In the trial at law of the case of the com- 
plainant against two of these defendants, 
Jacques and Diiiyee, in the circuit court of the 
United States for New York, before Judge 
Woodruff and a jury hi 1871, the several 
clahns of this reissue were discussed, and his 
honor was requested to charge the jmy, that 
if they believed that with reference to the 
state of the art and the object to be accom- 
plished, the combination described m the first 
claim would not produce any useful effect 
then the patent reissue, which was stated in 
the plahitiffi's declaration, so far as that claim 
was concerned, was void. He declined to do 
so, but directed the jury to construe the claim 
in reference to the specification of the i>at«it, 
and if they found it would produce a useful re- 
sult, when employed in the manner described 
in the specification, it should be regarded as a 
patentable combination. [Case unreported.] 

And in the subsequent ease of the complain- 
ant against John Gill, the same judge, ic char- 
ging the jury on the question involved in this 
objection, further observed: 

" An inventor is at libeity, wLen he hai* made 
an invention, if it consists of several disthict 
effective, new devices, which, as an aggf^;p-,te. 
may constitute, m his judgment the bc^t toa- 
chine in the world, but of which certahi, of the 
parts may be omitted and ic stiU be an ef- 
fective, new, and useful machine— I say the 
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inventor is at liberty, in taking ont Lis patent, 
to protect himself against tliat species of in- 
novation by claiming the separate, new, and 
useful parts of the machine by themselves. 
Just as, for illustration, was suggested in the 
discussion by eotmsel: A party patenting a 
machine may introduce ingenious and new de- 
vices, which may be better than any other 
for the purpose, but some of which could be 
supplied by old devices; if he patents the ma- 
chine and the combination containing his new 
devices—patents it only as a combination— a 
party who might think he could make a ma- 
chine substantially useful for his pm-poses by 
omitting these devices and supplying their 
places Ijij old devices having a different opera- 
tion and character, would be at liberty to do 
so. and thus, practically, a large benefit, or 
perhaps the whole benefit, that is due the in- 
ventor might be lost. I say the patent law, 
therefore, permits the inventor not only to pat- 
ent the machine as an aggregate, but to patent 
the new devices which enter into it, so that 
another may not avail himself of his ingenuity 
In that respect." 

"That is the reason why reissues often be- 
come necessary, because, in the original pat- 
ent, the party did not claim distinctly the sep- 
arate items of the property which he had a 
right to claim." 

These views of Judge Woodruff came imder 
the consideration of this court upon an ap- 
plication for a preliminaiy injunction in the 
cases of the complainant against GiU and 
against Yates [Case No, 17,393], and no reason 
was found then or now to dissent from their 
general con-eetness. 

Holding, then, that the several claims of the 
reissue are warranted by the model and speci- 
fications on which Hie original patent was grant- 
ed, and not regarding the validity of the Wells 
patent as any longer an open question in this 
court, I proceed to consider the alleged in- 
fringement, by the defendants. 

But on the threshold of this inquiry we are 
met by the counsel of the defendants with 
the objection that the bill should be dismissed, 
because it charges the defendants with a joint 
Infringement, and the proofs are that they were 
several. 

To sustain this objection, the settled rule in 
equity is invoked that two or more distinct 
subjects cannot be embraced in the same suit. 

But the principle does not apply where there 
is a privity or connection between the different 
defendants, in reference to the object or sub- 
ject-matter of the action. The pleadings and 
proofs in this case reveal the fact that two of 
the defendants, Jacques and Duryee, were the 
owners of a number of the machines which are 
alleged to infringe the complainant's patent 
They used them from the date of the suit in 
New York, to wit, August 20, 1868, until No- 
vember 30, of the same year, when another 
defendant, the Newark Patent Hat-Body Com- 
pany, by its president, John D. Mitchell, the 
son-in-law of Jacques, leased tliera, with other 
property of Jacques & Dmyee. for the con- 



sideration of fifty dollars per month. The large 
amount of property uansferred by this lease 
to the corporation for so inadequate a sum; the 
reticence so apparent throughout the case as to 
the constituents of said corporation; the amaz- 
ing ignorance manifested by Mr. Jacques in 
his examination in reference to it, and its for- 
mation so soon after the suit was commeuced 
in New York against Jacques & Duryee, as in- 
fringers, all give weight to the suspicions of the 
complainant that the organization was a mere 
contrivance to escape responsibility. 

But, without expressing any opinion on that 
point, it is a sufiicient answer to the objection 
to observe that the defendant corporation took 
of Jacques & Diuyee the machines complained 
of, and continued their use; and that if they 
were infringers at all, they shared with the 
lessors the fruits of the infringement; and that 
this relationship created such a privity between 
them as to render it proper to embrace them 
in the same suit. 

I do not overloolc the fact that, in the lease, 
they were called the Boyden patent hat-body 
machines, and that defendants' counsel insist 
Ibat the court ought not to imply that any 
filial or improper use was intended by the 
transfer. The court implies nothing; but the 
proof states that the precise machines trans- 
ferred to the company, called by whatever 
name, were those whose use, the complahiant 
alleges, was an infringement; and if that al- 
l^ation is sustained, it will be no defence to 
show that they were known as the Boyden 
machines, and, in fact, contain the improve- 
ments known as the Boyden patent. 

Have, then, the defendants infringed the 
Wells patent? They admit the use of the 
Boyden patent hat-body machines, but claim 
that they are protected in their use by the 
decree of the supreme court in Burr v. Duryee, 
1 Wall. [68 U. S.] 531. It is true that the 
court there held that the Boyden patent for 
an improvement in machinery for forming 
hat-bodies was not an infringement of the 
Wells patent; but the case was tried and de- 
cided in reference to the Wells patent as it 
then existed. Since then there has been a 
surrender, amendments and corrections of 
specifications and claims, and a reissue; and, 
as I have already considered, that the claims 
of this reissue are not shown to have been 
added to or to have been different from the 
original iavention, the complainant Is at lib- 
erty now to test the validity of the Boyden 
improvement by comparing it with the claims 
of the last reissue of the Wells patent 

It will be observed that Boyden did not 
profess to invent a machine, but to improve 
an existing one; and his improvement re- 
lated to a new "mode of directing or guiding 
the fur to the cone, whereby trunks and all 
other comparatively complicated appliances 
hitherto used for the purpose were dispensed 
with, and an exceedingly simple and efficient 
device substituted therefor." 

In this single claim, he says: "I do not 
claim the cone or the picker; neither do I 
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claim the feed-apron; but I do claim as new 
tlie fur-director or plate F, curved or bent, 
substantially as shown and arranged, in rela- 
tion with the cone B and picker D, to operate 
substantially as and for the purpose set 
forth." 

Now, it may be conceded that the Boyden 
patent is all that the inventor claimed for it, 
as a new, useful, and patentable improvement, 
and y^t its use may be an infruigement, if it 
cannot, in fact, be operated except in connec- 
tion with some of the combinations of the Wells 
reissue. 

Upon this question the experts, as usual, 
differ. Mr. Waters, the complainant's ex- 
pert, testifies that all the claims of Wells' pat- 
ent are infringed by the machines used by 
the defendants. In order to reach this conclu- 
sion he treats the bottom board, the curved 
plate or fur-director, the .tins or step-boards, 
of the Boyden machine, as mere mechanical 
equivalents for the bottom plate, the guides 
or deflectors, the side-guides, and the devices 
for guiding the fur fibre of the first, second, 
third, and fifth claims of the complainant's 
reissue. The defendants' expert, Mr. Hibbard, 
on the other hand, refuses to regard these de- 
vices of the two machines as equivalents; 
claims that the complainant is bound to use 
the trunk or tunnel with flap and hood, as ex- 
hibited in the model and described in the 
specifications, as an entirety, and is forbidden 
to separate the device into bottom plate, side 
guides, deflectors, etc., and distribute it into 
parts through her different claims. He fur- 
ther insists, and the whole theory of the de- 
fence seems to be based upon this, that there 
cannot be a patentable combination of a por- 
tion of the parts necessary to make up a com- 
plete machine, unless such distinct combina- 
tion, acting independently of the other parts, 
will produce some new and practically useful 
result. This last proposition has been already 
considered, and reference is now made to it to 
afford the opportunity of observing that much 
of the testunony of the defendants' expert must 
be interpreted in reference to what the court 
holds to be this mistaken view of the law of 
the case. 

If the first, second, fourth, and sixth claims 
of the complainant's reissue are patentable 
combinations, when construed in reference to 
the specification of the patent, as I hold them 
to be, and if Wells was the original inventor 
of these devices in combination, as there 
seems to be no reasonable doubt, I thinlc the 
testimony in the ease fully establishes the fact 
that the use of defendants' machines violates 
each of these claims, even if it should be held 
that Boyden's method of getting the fm- from 
the picker to the cone and of distributing it 
upon the cone in proper quantities to make 
a merchantable hat-body was new and prefer- 
able to the trunk or tunnel of the Wells ma- 
chine. 

And this brings me to consider what was 
In issue in the suit of Wells v. Jacques be- 
fore the Jury in the circuit court in New York 



[ease unreported], and how far the parties 
here ought to be concluded by that verdict- 

An examination of Boyden's specifications 
to his patent clearly reveals how he distin- 
guished the principle or mode of operation of 
his machine from the Lavention of Wells. 
Regarding the trunk or tunnel which con- 
ducted the aerial current, bearing the fur from 
the brush to the former, and, at the same 
time, regulated its distribution thereon, as 
the only new and patentable device of Wells, 
he dispensed with the trunk or tunnel, hood 
and flap, and claimed that instead of con- 
ducting the fur, he projected it by means of the 
strong current produced by the rapid revolu- 
tion of the picker; that the fur was brought 
withm the influence of the exhaust by pro- 
jection and not conduction; that, by reversing 
the rotation of the picker, he caused the faz 
to be borne downward by the current untfl it 
struck the fur-director or plate, whose curved 
surface directed and regulated its proper dis- 
tribution upon the cone; and, although the 
force of the current was somewhat interfered . 
with' and impeded by striking upon the bot- 
tom board, step-board, or tin guides, it was 
not suflficientiy retarded to- materially weaken 
the propulsion of the fur. His words are: 

"The picker D, although of usual construc- 
tion, is rotated in a reverse direction to those 
in ordinary machines. The fur from which 
the hat-bodies are formed is placed on the 
apron E, which conveys it as usual to tha 
picker D. The picker, by its rapid rotation, 
conveys the fur aroimd on the plate F, which, 
in consequence of being curved as described, 
causes the fur to be projected towards the 
cone B in a series of planes, * * * the 
velocity of the picker being sufficientiy great 
to project the fur within the influence of the 
exhaust of, the cone. This peculiar curve of 
the plate F not only gives the proper dkec- 
tion to the fur, so that the latter may prop- 
erly cover the cone, but it directs the fur to 
the cone in proper quantity, etc." 

The complainant inasts that such an at- 
tempt to distinguish between the projection 
and conduction of the fur-bearing current is 
chimerical; and that practically no such dif- 
ference exists; that the reversal of the opera- 
tion of the picker, causing the current to sti-ike 
on the plate or deflectors below. Is mechan- 
ically the same as the rotation of the brush 
in the opposite direction causing it to strike 
upon the upper part of the titmk and the hood 
above, and that the distribution of the fur in 
both cases is effected by substantially the 
same means. 

This is a question of fact, and, as I under- 
stand it, was the question which Judge Wood- 
ruff submitted to the jury in Wells v. Jacques. 
In that ease, tin guides were used as deflect- 
ors or distributers of the fur, and the jury 
foxmd tiiat they infringed the complainant's 
reissued patent. Since then the defendants 
have substituted the wooden step-board for the 
tins; and their expert, Mr. Hibbard, states 
that he considers the two substantially the 
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same, and the one no more an infringement 
than the other. The verdict of the juiy on the 
question of fact certainly estops one of the de- 
fendants, Jacques, as to the tin guides; the 
uncontradicted admission of his esjiert equally 
concludes him as to the step-board being their 
equivalent; and, after a careful examuiation 
of the testimony in the present ease, I can 
see no reason to dissent from the correctness 
either of the verdict or the judgment of the 
expert, and must hold all the defendants, out- 
side of any question of estoppel, to he infring- 
ers of the complainant's reissue. 

In the argument, the defendants' counsel 
treated the sixth claim of the complainant as 
for a process for hardening the hats after they 
are formed. If it were for that It would not 
be proper for this court to inquire whether the 
invention of the process belong to Ponsford or 
to Wells, as the supreme court has decided 
that question in Burr v. Duryee [supra]. But 
in the reissue the means for removing the hat 
from the cone is separated from the process 
of hardening; and the daim, fairly interpret- 
ed, is for the means, not for the process. 
Here, again, it is sufficient to say that in the 
testimony the opinion of the defendants' ex- 
perts stands unquestioned; that, as regards the 
mechanical means by which the process is car- 
ried out, the daim of the complainant is not 
anticipated by Ponsford's English patent. 

It is not conceived that the result to which 
I have arrived is in conflict with the views of 
the supreme court, as expressed in the case of 
Burr V. Duryee, supra, as the issues were 
there presented. It is both the duty and in- 
clination of this court to accept the conclusions 
to which the court came. But the surrender, 
the amendments of the specification and 
claims, and the reissue of the Wells patent 
since then, have more completely exhibited 
the extent of Wells' invention, and have pla- 
ced some of his separate patentable combina- 
tions in such a position as to enable the courts 
to grant to the owner of the patent that pro- 
tection which they were unable to do under 
his original defective specifications and claims. 
In the present case there must be a decree 
for the complainant for an injunction and ac- 
count against all the defendants, except Dur- 
yee, whose plea has been accepted by the com- 
plainant as an excuse. 

[For other cases involving this patent, see note 
to Burr v. Cowpei-thwaite, Case No. 2,188.] 
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Circuit Court, D. New Jersey. Oct., 1871. 

Patents — Constructios — Combinations — Pro- 

TISIONAIi IXJDXCTION — HaT-B0I>T MACHINES. 

1. The machine described in reissued letters 
patent for an "improvement in machinery for 
making hat-bodies," granted to complainant 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



May 19, 1868, consists of a feeding apron to 
receive the fur, two endless rollers to carry 
it to the revolving brush, a picker, a revolving 
brush to separate and throw the fibers of fur, 
a perforated cone, with an exhausting cylin- 
der beneath to receive the fur, and an inter- 
mediate tunnel or chamber to conduct the fur to 
the cone; the aperture of the tunnel cham- 
ber nearest the cone having a hinged hood at 
the upper extremity, and a hinged flap at the 
lower side, to regulate the deposit of fur upon 
the cone. These devices were separately well 
known before, but they were so combined by 
Wells that a concrete machine was contrived, 
capable, in the formation of hat-bodies, of per- 
forming a new and useful result. 

2. The machine described in letters patent for 
an improvement in machinery for forming 
hat-bodies," granted to Seth Boyden, January 
10, 18G0, employs, in common with the Wells 
machine, various mechanical devices, such as 
the feed apron, rollers, pickers, and perforated 
vacuum cone, all well known before, and which 
Boyden had a right to use; but the patentee 
claims as new a curved or bent plate-board, in 
lieu of the Wells chamber or tunnel, with its 
hood and flap, for directing and guiding the 
fur from the brush or picker, and properly dis- 
tributing the same upon the cone. 

3. The supreme court held that such a ma- 
chine was no infringement of the Wells patent, 
but that the combination of devices by which 
the result was effected was not identical in the 
two machines, but dissimilar. Subsequently to 
that decision, the Wells patent was again re- 
issued, and a recovery was had, under the last 
reissue, against the defendants, in a suit at 
law, in the Southern district of New York. 
The bill, in the present case, alleged that the 
defendants were using the same machine 
against which the recovery was had, with tri- 
fling alterations in the deflecting apparatus, and 
prayed for an injunction: Eclcl, that^ under the 
circumstances, a provisional injunction must be 
refused. 

In equity. Motion for a provisional injunc- 
tion. 

Suit brought [by Eliza Wells against Henry 
H. Jacques and others] upon letters patent for 
"improvements in the maehineiy for making 
hat-bodies, and in the process of their manu- 
facture," granted to Henry A. Wells, April 
25, 1846. This patent was reissued in two di- 
visions, one dated September 30, 1858, and 
numbered 396, the other dated October 7, 1858, 
and numbered 400. Reissue 396, having been 
extended to Eliza Wells, administratrix of 
Henry A. Wells, deceased, for seven years 
from April 25, 1860, was by her assigned to 
Henry A. Buit, to whom it was reissued De- 
cember 4, 1860, in two divisions, numbered 
1086 and 10S7. 

The patent having been again extended by 
act of congi-ess, for seven years from April 25, 
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1867, the complainant again surrendered re- 
issue No. 1087, and obtained in lieu tliereof a 
reissue, numbered 2942, and dated May 19, 
1S68. 

A suit was brougbt by Burr, the then owner 
of the patent, against the defendants, upon 
reissues 1086 and 1087, wl^ch was tried in 
the circuit court for the district of New Jer- 
sey, in September, 1862. See Burr v. Duryee 
[Case No. 2,190]. The court dismissed the bill 
upon the ground that the machine used by 
the defendants was not an infringement of 
complainant's patent; and this decision was 
affirmed by the supreme court See Burr t. 
Duryee, 1 Wall. [68 XJ. S.] 531. 

The foregoing engrayiug of the Wells ma- 
chine will be understood in connection with 
the claims and the opinion. 

The disclaimer and claims of reissues 1086 
and 1087 were as follows: 

"Having thus described the mode of appli- 
cation of the said invention of the said Henry 
A. Wells, as the same was successfully re- 
duced to practice by him, I do not wish to be 
understood as limiting the claim of my inven- 
tion to such mode of application, as other 
modes may be devised having the same mode 
of operation or principle, and only difCering 
from it in form, or in the substitution of 
equivalent means. 

"Nor do I wish to be understood as making 
•claim therein to the combined process of form- 
ing and hardening hat-bodies on pervious cones 
or other analogous 'formers,' preparatory to 
taking them ofC in a suitable condition for the 
after-process of sizing by felting, as this is the 
subject of another patent. 

"What I claim as the invention of the said 
Henry A. Wells in machinery for forming bats 
of fur fibers in the manufacture of fur hat- 
bodies, is the mode of operation, substantially 
as herein described, of forming bats of fur 
libers, of the required varying thickness, from 
brim to tip; which mode of operation results 
from the combination of the rotating picking 
mechanism, or the equivalent thereof, the per- 
vious 'former' and its exhausting mechanism, 
or the equivalent thereof, and the means for 
directing the fur-bearing current, or the equiv- 
alent thereof, as set forth. 

"I also claim the combination of the rotating 
mechanism, or the equivalent thereof, the per- 
vious former, with Its exhausting mechan- 
ism, and the lower reflector, substantially as 
described, to regulate the deposit of the fur 
fibers on the lower part of the former, as de- 
scribed. 

"I .also claim the combination of the rotating 
picking mechanism, or the equivalent there- 
of, the pervious former with its exhausting 
mechanism, and the upper deflector, substan- 
tially as described, to regulate the deposit of 
the fur fibers on the tip of the pervious form- 
er, as set forth. 

"And, finally, I claim the combination of the 
rotating picking mechanism, the pervious form- 
er with its exhausting mechanism, and the 
means described, or the equivalent thereof, for 



inducing a current of air to aid in carrying and 
giving direction to the fur, and insuring its 
proper deposit on the surface of the pervious 
former, as required, as set forth." 

The claim of reissue 1087 was as follows: 

"What I claim as the invention of Henry A. 
Wells is the process of forming fur hat-bodies 
by depositing fur fibers to a suitable thickness 
on the surface of a pervious former of the re- 
quired shape, and holding them thereon by the 
pressure of the surrounding air as they are 
deposited, and then hardening or partially 
felting the bat so formed, and while it is held 
by suitable pressure on the surface of the for- 
mer, to give it the required consistency to ad- 
mit of removing it therefrom in a suitable 
condition for the after-process of sizing by 
felting, as set forth." 

The cMms of reissue 2942, obtained after 
the decision in Burr v. Duiyea [Case No. 2,- 
190], and upon which the present suit was 
brought, were as follows: 

"1. The combination of the rotating brush 
or picker, substantially such as described; the 
rotating pervious cone, provided with an ex- 
hausting mechanism, substantially as describ- 
ed, and the bottom plate or guide, substan- 
tially as described, for directing the fur fibers 
toward the lower part of the cone, and pre- 
venting the fibers going to waste, the said 
combination having the mode of operation 
specified, and for the purpose set forth. 

"2. The combination of the feed apron, the 
rotating brush or picker, substantially as de- 
scribed; the rotating pervious cone, provided 
with an exhausting mechanism, substantially 
as described; and the guide or deflector, for 
directing the fur fibers on to the tip and up- 
per part of the cone, substantially as describ- 
ed, the said combination having the mode of 
operation specified, and for the purpose set 
forth. 

"3. The combination of the rotating brush 
or picker, substantially as described; the ro- 
tating pervious cone, provided with an ex- 
hausting mechanism, substantially as describ- 
ed, and the side guides, or either of them, sub- 
stantially as described, to prevent fur fibers, 
from getting out of the proper influence of the 
currents traveling to the cone, and to protect 
the traveling fibers from disturbing currents, 
the said combination having the mode of oper- 
ation specified, and for the purposes set forth. 

"4. The combination of the feeding apron, 
on which the fur can be placed in separate 
batches, as described; the rotating brush or 
picker, substantially as described; the rotat- 
ing pervious cone or former, provided with an 
exhausting mechanism, substantially as de- 
scribed, the said combination having a mode 
of operation substantially as described. 

"5. The combination of the feed apron, on 
which the fur fibers can be placed in separate 
batches, each in quantity sufficient to make 
one hat-body; the rotating brush or picker, 
substantially as described; the rotating per- 
vious cone, provided with an exhausting mech- 
anism; and the devices for guiding the fur- 
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fibers, substantially as described, tbe combina- 
tion liaving the mode of operation specified, 
and for tlie purpose set forth. 

"6. In combination with the pervious cone, 
provided with an exhausting mechanism, sub- 
stantially as described, the covering cloth, 
wet with hot water, substantially as and for 
the pui-pose specified," 

The defendants were using machines which 
they claimed to be constructed under letters 
patent for "improvement in machinery for 
forming hat-bodies," Invented by Seth Boyden, 
and issued to him and H. H. Jacques, one of 
the defendants, January 10, 1860. 





The Boyden invention, which is illustrated 
by the foregoing engravhig, consisted hi pla- 
cing directly in front of the picker a plate so 
bent or curved that its surface would have a 
certain relative position to the axis of the 
picker and the surface of the cone, and give 
such a direction to the fur, as the latter is 
thrown upon it, by the rapid motion of the 
picker, that the fur will be drawn and de- 
posited upon the cone by the exhaust or suc- 
tion within it. The leading differences be- 
tween the mode of operation of this machine 
and that of Wells will be understood by refer- 
ence to the engravings, in connection with the 
explanations in the opinion of the court. 

The claim of the Boyden patent was as fol- 
lows: 

"The fur director or plate, F, cui-ved or bent, 
substantially as shown and arranged in rela- 
tion with the cone, B, and picker, D, to oper- 
ate substantially as and for the purpose set 
forth." 

H. Traphagen and E. N. Dickersen, for com- 
/)lainant. 

Courtland Parker, for defendants. 

NIXON, District Judge. This case has been 
Aeard on motion for a preliminary injunction 
to restrain the defendants from the use of a 
machine for forming hat-bodies, alleged to be 
an infringement of the Wells patent. 

The complainant is the widow of Henry A. 
Wells, to whom letters patent were granted 
and issued April 25, 18i6, for "new and useful 
improvements in machhiery for making hat- 
bodies." Wells having departed this life be- 
fore the expiration of the term for which the 
said letters patent were granted, this complain- 
ant, as his widow and administratrix, made ap- 
plication to the commissioner of patents for 
an extension of the term, pursuant to the acts 
of congress, and the same was renewed and 
extended fcff the further period of seven years. 

Before the end of this renewal, the complain- 



ant applied to the congress of the United Statea 
to grant to her, for an extended term, the ex- 
clusive right to make, use, and vend the said 
invention of Wells, for the benefit of his heh:s^ 
and an act was passed March 2, 1867, again 
extending the said patent to the complainant, 
as administratrix of Wells, for the period of 
seven years from April 25, 1867. 

The complainant afterward surrendered the' 
letters patent, thus extended, to the commis- 
sioner of patents, and new letteis patent, num- 
bered 2942, were reissued to her. May 19, 1868, 
for the unexpired period of the term granted to 
her by said act of congress, by vhrtue of which 
reissue she claims the exclusive right of mak- 
ing, ushig,' and vending to others to be used, 
the said invention and improvement. 

The allegations of the complainant's bill are, 
that she commenced a suit in the circuit court 
of the United States for the Southern district 
of New York, upon the said reissued letters 
patent, against Heniy H. Jacques and Henry 
W. Duryea, two of the defendants in this 
cause; that, upon issue joined and trial had^ 
the invention of Wdls was found by the jury 
to be new; that a verdict was rendered for 
complainant, and judgment entered tiiereon; 
that the defendants have been using machines" 
at Newark, New Jersey, ever since the grant- 
ing of said reissued letters patent, and which 
are the same as tfiose upon which said last- 
mentioned suit was brought, which maehhies 
were, and up to the time of the said trial, con- 
thiued to be the property of the said Henry 
W. Duryea, and were by him leased or let to- 
the said defendants, the Newark Patent Hat- 
Body Company, who were using the same in 
violation of the rights of said complainant; 
that said madiines were the identical ones for 
the use of which, for the short period between 
the reissue of said patent and the commence- 
ment of said suit, said recovery was had; and 
that, since said recovery, triflhig alterations in 
the deflecting apparatus have been made, not 
affecting the prhiciple and mode of operation of 
said machine. 

These allegations are met by various affida- 
vits produced by the defendants, setdng forth 
the state of the art at the time of the procure- 
ment of the Wells patent, and denyhig that 
Wells was the first and original inventor of 
the improvements claimed by him, alleghig that 
the machines used by the defendants for sev- 
eral years past are of the Boyden patent, with 
some variations, in no wise changing the prhi- 
ciple or mode of operation of said patent; that 
the supreme court of the United States, in the- 
case of Burr v. Duryea, 1 Wall. [68 U. S.] 531, 
affirmed the decree of this court, holding that 
the said Boyden patent, for an "hnprovement 
in machinery for forming hat-bodies," was not 
an infringement of the patent granted to Wells 
for the same thmg, and that smce then the 
defendants have kept themselves sti'ictly with- 
in the principle of that decision; that the trial 
in the cu:cuit court of the United States' for 
the Southern district of New York, in January 
last, between the complamant and two of tho. 
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defendants, turned mainly upon the fact that 
the machine hitroduced as the one then used 
by the defendants materially differed from the 
machine wliieh was shown to have heen in 
use by said defendants, in the case in the su- 
preme comt; that the utmost effect which can 
be given to the verdict of the jury and the 
judgment of the court in the case of Wells v. 
Jacques [case um-eported], in New York, is 
that the defendants had no right to change the 
device or instrumentality of the Boyden pat- 
ent for guiding and conducting the fur 'from 
the picker, and for propeily distributing the 
same upon the perforated cone, from a curved 
mold-board, specified in the patent, or from 
the stepped mold-board, as exhibited in the 
argument of the case of Burr v. Duiyea [Case 
No. 2,190], into a plate with projecting tins 
or strips of tins, whereby it was alleged the 
machine was made to perform the same office, 
and by substantially the same means as the 
Wells patent; and that, although the said de- 
fendants do not regard the judgment in that 
case as final, because a bill of exception has 
been prepared, and a motion for a new trial 
is pending, having ultimate reference to a writ 
of error, if the motion is denied, yet they at 
once discontinued the use of the deflecting tins 
in deference to the said judgment, and have 
slaee only employed the precise means of eon- 
ducthig the fur from the picker to the cone, 
which the court of last resort, in 'the case of 
Burr V. Duryea [supra], determined was not an 
infringement of the Wells patent. 

I have carefully examined the huge mass of 
evidence— much of it the outgrowth of former 
litigation upon this subject— which the learning 
and industry of able counsel have placed In 
my hands, and I do not know that I can bet- 
ter give the reasons for the result to which I 
have arrived th an to state briefly what I under- 
stand to be the Wells patent, under which the 
complainant clahns, and the Boyden patent, 
under which the defendants daim, and then to 
Inquhre whether I ought, at this prehminary 
stage of the ease, to undertake to settle by in- 
junction the disputed facts, which, ordinarily, 
are only settled upon final hearing. 

1. What is the Wells patent? 

The original patent was issued April 25, 1846, 
to Henry A. Wells, the husband of the com- 
plainant, and through whom she derives her 
title. It was for a machine for forming, on 
hoUow perforated cones, hat-bodies, and for a 
process for removing the bodies from the cones 
after they had been so formed, in such a condi- 
tion that its fibers could be afterward felted to- 
gether to a proper degree by hand. 

In his original specifications, he alleged that 
his improvements consisted in feeding the fur, 
after it had been picked, to a rotating brush be- 
tween two endless belts of cloth, one above the 
other, the lower one horizontal and the upper 
inclined, to gradually compress the fur and 
gripe it more effectually where it was presented 
to the action of the rotating brush, which, 
moving at great velocity, threw it in a cham- 
ber or tunnel which was gradually changed in 



form toward the outiet, where it assumed a 
shape nearly correspondiag to a vei'tical sec- 
tion passing through the axis of the cone, but 
narrower, for the purpose of concenti-ating and 
directing the fur thrown by the brush into the 
cone, this casing being provided with an aper- 
ture immediately under the brush, thixrugh 
which a cun-ent of air entered in consequence 
of the rotation of the brush, and the exhaus- 
tion of the cone, for the pm-pose of more effec- 
tually direetmg the fibers toward the cone. 
whicSi was placed just in front of the delivery 
aperture of the chamber or tunnel, which ap- 
erture was provided at the top with a bonnet 
or hood, hinged thereto, and at the bottom with 
a hinged flap, to regulate the deposits of the 
fibers on the cone, with a view to distribute the 
thiclmess of the bat whenever more was re- 
quired to give additional strength. 

Besides the machine, he also included a claim 
for a process for hardening the vat whilst on 
the perforated cone or fonner, and preparatory 
to its removal therefrom, by immersing it in 
hot water; and for covering the vat with felt- 
ed or fulled cloth, before it was removed from 
the cone or former. 

His machine, then, as described, consisted of 
a feeding apron to receive the fur, two endless 
rollers to carry it to the revolvuig brush or pick- 
er, a revolving brush to separate and throw 
the fibers of fur, a perforated con^ with an 
exhausting cylinder beneath, to receive the fur, 
and an intermediate tunnel or chamber to eon- 
duct the fur to the cone; the aperture of thia 
tunnel or chamber nearest the cone having a 
hinged hood at the upper extremity, and a 
hinged flap on the lower side, which, acting in 
combination with the hood, increased the thick- 
ness of the vat upon the cone, where, in the 
foi-mation of a hat-body, more thickness was 
required. In its construction, he used a combi- 
nation of mechanical devices— the feeding 
apron, the endless roller, the revolving brush 
or picker, the i)erforated vacuum cone, the in^ 
termediate trunlc or conductor, all of which 
were before weU known in the arts, and not 
clamed by him, in themselves, as new; but 
so combined that a concrete machine was con- 
trived, capable, in the formation of hat-bodies, 
of producing a new and most useful result. 

The defect of former machines was that the- 
deposit of the fur upon the cone could not be 
properly regulated. To m^te a good hat-body, 
the material requires to be distributed in un- 
equal quantities— thicker where the brim joins 
on to the body to secure strength, and thinner 
at the top to secure lightness. 

It is claimed for the W-eUs patent that he 
made such a combination of devices that the 
particles of fur, after their disintegration, were 
caused to pass from the brush to liie cone in 
such varying density as to make the vat of 
■Taiying thiclcness, according to the desire of 
the manufacturer, and that this result is pro- 
duced by a tunnel or chamber, through which 
the fur is carried, by the eiu:rents of air, to the 
cone, with a flap underneath and a hood above, 
capable of such adjustmrait that distribution of 
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the fur upon the cone, as to thickness or densi- 
ty, is subject to the will and under the control 
of the ojperator. Besides the surrender and 
reissue of this patent, made by the complainant 
hi ATay, 18C8, above referred to, the same was 
first surrendered by the assignees of WeUs, in 
September, 1856, and reissued to them in two 
separate patents— one for the machine, and the 
other for the process. Still another surrender 
was made hi 1860; and, upon what was al- 
leged to be amended specifications, letters pat- 
ent, numbered 10S6 and 1087 respectively, 
were reissued— the first for the process, and 
the latter for the machine. 

2. What is the Boyden patent? 

The letters patent for the Seth Boyden ma- 
chine were granted January 10, 1860, and were 
for "improvement in machinery for forming 
hat-bodies." He thus describes his invention: 

"This invention relates to an improved mode 
of directing or guiding the fur to the cone, as 
hereinafter fully shown and described, and 
whereby trunks and other comparatively com- 
plicated appliances, hitherto used for the pur- 
pose, are di^ensed with, and an exceedingly 
simple and efficient device substituted there- 
for. 

"The invention consists in placing directly 
in front of the picker a plate, so bent or curved 
that its surface will have a certain relative 
position with the axis of the picker knd the 
surface of the cone, and give such direction to 
the fur, as the latter is thrown on it by the 
rapid motion of the pidxer, that the fur will be 
drawn properly on the cone by the exhaust 
or suction within it." 

Then, after more specifically describing his 
invention by the use of a diagram, he pro- 
ceeds: 

"The peculiar em-vature of the plate not only 
gives the proper direction to the fur, so that 
the latter may properly cover the cone, but it 
also directs the fmr to the cone in proper quan- 
tities; for instance, the central or highest part 
of the plate is comparatively a short curve, and 
-■ oets a small quantity of fm: to the upper 
part of the cone, where but a small quantity 
Is requii'ed; but it will be seen that the lower 
part of the plate Jias a double-curved surface 
to supply the cone, one at each side of its cen- 
ter, so that tlie cone will be properly fed or 
supplied, the supply gradually increasing from 
the top to the bottom of the cone. 

"I would remark that, although the surface 
of the plate has been desci'ibed as being in 
planes eixtending from the apex to the base of 
the cone, and all bisecting the axis of the 
picker, still a slight departure is made from 
this rale, and that is, the plate is slightly ele- 
vated at its outer edges or toward the cone, 
from the petitions above stated, in order to 
compensate for quantity, the latter serving to 
counteract, in a measure, the power of the 
exhaust, and that of the picker, and give a 
tiownward movement to the fur. By slightly 
elevating the direction of the fur above its 
otherwise proper path, due provision is made 
for such a contingency." 



He then disclaims the cone, picker, and feed 
apron, but claims as new the fur director 
plate, curved or bent, substantially as shown, 
and arranged in relation to the cone and picker, 
to operate substantially as and for the pur- 
pose set forth. 

This is the description of the patent, as ^ven 
by the inventor himself. He uses, in conunon 
with "Wells, various mechanical devices, such 
as the feed apron, rollers, pickers, and per- 
forated vacuum cone, well known before, and 
which* he had the right to use, but claims as 
new a curved or bent plate-board, in lieu of a 
chamber or tunnel, with hood and flap, for 
directing or guiding the fm* from the brush or 
picker, and properly distributing the same upon 
the cone. 

Whether this machine, thus constructed, is 
an infringement of the Wells patent, was tiie 
precise question before this court in the case 
of Burr V. Duryea [Case No. 2,190], and it was 
held to be no infringement The decree, upon 
an appeal, and after an able and exhaustive 
discussion by coimsel, was affirmed by the 
supreme court of the United States. [Burr v. 
Duryee] 1 WaU. [68 IT. S.] 531. 

The comrt held that, although the Boyden ma- 
chine might produce the same effect that was 
secured by the Wells patent, to wit, such a 
regulated deposit of fm* upon the cone that a 
hat-body was the result, yet the copibination 
of devices by which that result was effected 
was not identical, but dissimilar; and that the 
subject matter of the patent being a machine, 
the uiventor had no right to surrender it, and, 
upon a reissue, claim for a "mode of operation," 
and thereby hinder other inventors from reach- 
ing the same end, or producing the same effect, 
by other substantially different mechanical 
parts or contilvances. 

Advei*ting again to the bill of the complain- 
ant in this case, she substantially charges that 
the defendants have been ushig machines ever 
since the granting of her reissued letters pat- 
ent, which are the identical ones for the use of 
which the recovery in the New York suit was 
had; and that, since said recovery, trifling al- 
terations in the deflecting apparatus have been 
made, not affecting the principle and mode of 
operation of said machines. 

The charge, then, is an infringement of the 
Wells patent— a colorable invasion being at- 
tempted by certain changes in the working ap- 
paratus of the machine, not affecting the mode 
of operation. 

This charge is specially denied in the affi- 
davits submitted by defendants. Without 
dwelling upon the depositions of Hibbard and 
Eliot, who are offered as experts, to exhibit and 
illustrate the difference between the machine 
of the defendants and the Wells patent, and 
without giving any weight to what they testi^ 
as to the want of novelty of the Wells patent, 
deeming it now too late to attempt to raise any 
such issue, the testimony of Campbell, the fore- 
man of the corporation defendant, and of Jac- 
ques, one of the defendants, prove that the de- 
fendants ceased to use the projecting tin plates 
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Immediately after the verdict in tlie New York 
case, and have confined themselves to the 
nse of the Boyden patent, with curved or step- 
ped mold-boards, of tiie nature and character 
which they exhibited and admitted that they 
used in the case of Buit v. Duryea [supra.] 

The supreme court having decided that such 
a use of the Boyden machine is not an in- 
frhigement of the Wells patent; and the com- 
plainant, in her bill, having alleged that the de- 
fendants have made trifling alterations in the 
deflectiug apparatus of the machine that do not 
affect its principle or mode of operation,— which 
is denied by the affidavits of the witnesses of 
the defendants, a question of fact is raised, 
which I can not satisfactorily consider and set- 
tle at this stage of the proceedings, but can best 
determine upon final hearing. 

I am therefore constrained, under the some- 
what peculiar circumstances of this case, as 
now presented, to refuse the request of the com- 
plainant for a provisional injunction, and leave 
the whole ease for a final hearing upon the 
merits. 

The injunction is refused. 

[For other cases involving this patent, see note 
to Burr v. Cowperthwaite [Case No. 2,188.] 
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WELLS V. JAQUES. 

[Nowhere reported; opinion not now access- 
ible.] 
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Case ITo. 17,401. 

WELLS V. MAINE STEAMSHIP CO. 

[4 Cliff. 228.] 1 

Circuit Court, D. Maine. April Term, 1874. 

CARitiEEs — Liability for LiQUons Confiscated 
UNDER State Laws. 
Packages of liquors, marked with the libel- 
lant's name, .were shipped at New York, on one 
of the respondents' steamers, marked "Ports- 
mouth, N. H., via Eastern R. R." While the 
gpods were in the respondents' freight shed in 
Portland, Me., they were seized by a deputy 
sheriff as liquors kept, deposited, and intended 
for sale in violation of the state law. Seizure 
was made without process, but two days after- 
wards, complaint was made before the munici- 
pal judge of Portland, upon which the judge 
issued his warrant, under which the sheriif 
seized the liquors. The sherifiE then Sled a libel 
against the liquors, alleging that they were in- 
tended for sale in violation of the state law. 
After monition and service the liquors were de- 
clared forfeited, and were destroyed. Libel in 
the United States district court to recover the 
value of the liquors, on the ground that the re- 
sjwndents were liable as common carriers, not- 
withstanding the seizure and destruction. H^d, 
that the seizure, forfeiture, and destruction of 
the liquors being made in conformity with the 
law of Maine, the libellant could not recover. 
[Cited in The M. M. Chase, 37 Fed. 710.] 
[Cited in Baltimore & O. R. Co. v. O'Donnell, 
49 Ohio St. 489, 32 N. E. 480. Cited in 
brief in Hamburg-American Packet Co. v. 
Gattman, 127 III. G05, 20 N. B. 662.] 

1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission.] 



[Appeal from the district court of the' Unit- 
ed States for the district of Maine.] 

Packages of liquors., the same as those de- 
scribed in the libel, and marked "John H. 
Wells, Portsmouth, N. H., via E. B. R.," mean- 
ing the Eastern Railroad, were, on the 17th of 
October, 1872, shipped at the port of New 
York, on board of one of the steamers of the 
respondents, plying between the port of ship- 
ment and the port of Portland, as evidenced 
by the receipt of the respondents, who it is ad- 
mitted were common carriers, and the steamer 
arrived on the 19th of the same month, in 
safety, at her port of destination with the 
goods on-board. The respondents safely land- 
ed the goods and deposited the same in their 
freight shed situated on the steamei*'s wharf. 
Safe arrival and deposit of the goods were 
clearly shown, but a deputy sheriff on the 
same day seized the same, and removed the 
liquors from the custody o^ the respondents, 
for the alleged cause that the liquors were 
kept and deposited and intended for sale in 
the state, in violation of law. Such seizure 
was made by the officer without process, but 
two days afterwards he made complaint on 
oath against the liquors, before the judge of 
the municipal court of the city, and it appear- 
ed that the judge issued his warrant against 
the same, by virtue of which the same officer, 
on the same day, seized the liquors and the 
vessels in which the liquors were contained. 
Due seizure of the liquors having been made 
under the warrant, the same officer, on the 
same day, ffied a libel against the same, al- 
leging the seizure of the liquors, that they 
were intended for sale within the state in vio- 
lation of law, and prayed for a decree of for- 
feiture, according to the law in such cases 
made and provided. Pursuant to the libel, the 
municipal judge issued a monition to all per- 
sons interested in the liquors and vessels, 
therein described, returnable on the 31st of the 
same month. Service was duly made of the 
monition, and no person appearing to claim 
the liquors, the court, on the return day, en- 
tered a decree, by which it adjudged the liq- 
uors and vessels forfeited to the city, and or- 
dered the officer to destroy the same, and the 
action of the officer shows that he destroyed 
the same on the same day. Destroyed, as the 
liquors and vessels were, of course they could 
not be delivered or forwarded as stipulated in 
the contract of slnpment. 

Payment for the value of the liquors being . 
refused by the respondents, the owner of the 
same filed a hbel in the district court of the 
United States for this district, to recover the 
amount, upon the ground that they, the re- 
spondents, were liable as common carriers for 
the value of the liquors, notwithstanding the 
seizure and destruction of the same under the 
state law. Process was issued and seived, and 
respondents appeared and set up the defence 
of the seizure, condemnation, and destruction 
of the liquors, as more fully set up in the an- 
swer to the libel filed in the district court. 
Hearing was had, and the district court en- 
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tered a decree dismissing the libel [case un- 
reported], from -whicli decree the libellant ap- 
pealed to this court Full proof of the ship- 
ment, safe arrival at Portland, unlading and 
deposit of the liquors in the freight shed of 
the respondents, was introduced by the libel- 
lant, and equally satisfactory proof of the sei- 
zure, condemnation, and destruction of the liq- 
uors was introduced by the respondents. Ee- 
sponsive to that defence, the libellant sub- 
mits the following propositions:— 

1. That the receipt of the liquors so mark- 
ed imports a contract by the respondents, as 
common "carriers, to transport the liquors to 
Portland, and then to deliver the same to the 
Eastern Railroad for transportation to Ports- 
mouth, and that their duty as such carriers 
T^'qjs not fulfilled when the liquors arrived here, 
and were safely deposited in their freight shed. 

2. That they were bound to deliver the liq- 
uors to»the next carrier, according to the terms 
of bailment, unless prevented by the act of 
Grod or the public enemy, or by the act of the 
shipper, and that for the fulfilment of that 
contract, they were insurers in all events 
against every loss not arising from one or 
more of those excepted causes. 

3. That a common carrier can in no case be 
excused for the non-delivery of the goods en- 
trusted to him for transportation, by the fact 
that the same were taken from his possession 
by an officer of the law, unless it appear that 
process and seizure were legal. 

4. That the seizure in this case was not 
legal, as the liquors were in transit to a neigh- 
boring state, where the libellant resided, and 
were not intended for sale here, where the 
seizure was made. 

5. That the seizure having been made with- 
out warrant was illegal, even if the same 
were liable to seizure under due process of 
law. 

6. That the liquors, having been deposited 
as stated, could not be seized without search, 
and that the act of search and seizure with- 
out due process was a plain violation of the 
constitution. 

7. That the law under which the seizure 
was made, if construed to authorize search as 
well as seizure, was void. 

8. That seizure without warrant was not 
valid in any case unless the liquors were in- 
tended for unlawful sale, which must be with- 
in the actual knowledge of the officer making 
the seizure. 

9. That the fact that the officer subsequent- 
ly obtained a warrant affords no justification 
if his original seizure was unlawful. 

10. That the process obtained two days sub- 
sequent to the seizure did not authorize search 
and seizure; if it had been a search and sei- 
zure process, it would not afford a justification 
to the officer, as neither the complaint nor war- 
rant contained a special designation of the 
place to be searched. 

11. That the process subsequently obtained 
is insufficient to show that the municipal 
court had jurisdiction of the case. 



12. That the libel against the liquors was 
fatally defective, and insufficient to authorize 
the decree of condemnation and the order for 
the destruction of the liquors. 

13. That the decree of condemnation is de- 
fective and insufficient. 

14. That the original seizure of the liquors 
having been iUegdl, all the subsequent pro- 
ceedings are null, as the court had no juris- 
diction of the case. 

15. That it was the duty of the respondents, 
in view of the circumstances, to have inter- 
fered and protected the property by prevent- 
ing the seizure, defending the process, or su- 
ing the officer as a trespasser. 

Strout & Gage, for libellant 
Nathan Webb, for respondent 

OMFFORD, Circuit Justice. C3ourts of jus- 
tice are reluctant to admit any exception to the 
rule of the common law, that common carriers 
are bound to deliver goods intrusted to their 
care for transportation from one port or place 
to another, according to the terms of shipment, 
unless prevented by the act of God, the public 
enemy, or by the act of the shipper. Com- 
mon carriers, whether by land or water, con- 
tract in such case for safe custody, due trans- 
port, and right delivery of the merchandise, 
and the shipper, consignee, or owner of the 
goods contracts to pay the freight and charges 
as stipulated in the contract of shipment 
There are reciprocal duties, and the law, in 
the absence of any repugnant or irreconcilable 
stipulation, creates reciprocal liens for their 
enforcement The" Eddy, 5 Wall. [72 TJ. S.] 
494; The Bh:d of Paradise, Id. 55S. Excep- 
tions to the rule, that the carrier is bound in 
all events to fulfil the contract of shipment, 
do exist, as adnutted by all the authorities, 
as where the loss of the goods or the failure to 
transport and deliver the same, arises from 
the act of the shipper, or from natural causes 
or irresistible force, over which the carrier 
has no control, and which could not be avoid- 
ed by the watchful exertions of human skill 
and prudence. Niagara v. Cordes, 21 How. 
[62 U. S.] 24. 

Such exceptions, it is admitted, exist, and 
the respondents contend that the carrier is also 
excused from liability for such failure to per- 
form his contract if he is prevented from ful- 
filling the same by the law of the jurisdiction 
where the contract was to be performed. 
Different views are entertained by the appel- 
lant, and he insists that the carrier is the in- 
surer of the goods entrusted to him for such a 
purpose, and that he is liable in all events, if 
he. fails to fulfil the contract of shipment, im- 
less he was prevented from so doing by the 
act of the shipper, or by the act of God, or the 
public enemy. 

Before proceeding to discuss the propositions 
of law presented by the libellant, it may be 
weU to refer to certain other matters of fact 
as necessary to a correct understanding of the 
rights of the parties. Due shipment of the 
liquors is admitted, and It appears that tho 
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steamer, with the liquors on board, arrived 
here on Saturday, October 19, in the same 
year, and that the sheriff or his deputy sazed 
the same on the same day, and also that the 
treasurer, on the Monday following, which 
was the nest mail day, notified the libellant of 
the seizure, and advised him that if he wished 
4:0 reclaim the merchandise he must apply to 
the sheriff. Other correspondence ensued be- 
tween the same parties, which shows to the 
entire satisfaction of the court that the libel- 
lant was seasonably apprised of the legal pro- 
ceedings for the forfeiture of the liquors, and 
that he has no just right to complain that the 
respondents were guilty of any negligence in 
affording him prompt information in that be- 
Jialf. Separate examination of the several ob- 
jections taken by the libellant to the defences 
of the respondents will not be attempted, as 
all those not founded on the charge of negli- 
gence, already shown to be groundless, may 
be condensed into three classes, which will 
cover the whole series of the other objections. 
They are as follows:— 

1. That the obligation of the common car- 
rier to keep safely, duly transport, and rightly 
■deliver goods intrusted to his care, admits of 
no exception, unless he is prevented by the 
iict of God, the pubUc enemy, or by the act 
of the shipper. 

2. That the municipal court had no juris- 
diction either to enter the decree of con- 
demnation or to order the liquors to be de- 
stroyed. 

3. That the law of the state under which the 
proceedings took place, and under which the 
decree and order were entered, was unconsti- 
tutional and void. 

Where the property Is taken from the carrier 
by legal process, and the carrier gives due 
notice of the taking to the shipper, owner, or 
consignee, as the case may be, the resipondents 
contend that he is discharged, and the decision 
of the supreme court in the case of Stiles v. 
Davis, 1 Black [66 U. S,] 101, appears .to be 
an authority for the proposition. Clearly, it 
was decided in that case, that goods seized 
by a sheriff under an attachment, are in the 
custody of the law; that where goods are at- 
tached in the hands of a common carrier, to 
whom the goods have been»delivered for trans- 
portation, the carrier is not justified in giving 
them up to the consignee while the proceeding 
in the attachment is pending, and that that 
rule holds good even where the merchandise is 
attached for the debt of a third person, and 
in a suit to which the employer of the carrier 
is not a party, for the reason that the right of 
the sheriff to hold the merchandise is a ques- 
tion of law, to be determined by the court 
havhig jurisdiction of the attachment suit, and 
not by the will of the carrier or his employer, 
and that the remedy of the consignee, if he 
can show title In himself, is not against the 
carrier but against the officer who has wrong- 
fully seized the goods, or against the plaintiff 
in the attachment suit, if he directed the sei- 
zure. 



Different views, in one or two respects, are 
expressed by the supreme court of Massa- 
chusetts .in the case of Edwards v. White Line 
Transit Co., 104 Mass. 159, and that court de- 
cided in that case that it is no defence to an 
action against a common carrier for a breacli 
of his contract to deliver goods that they were 
taken from him by an officer under an attach- 
ment against a person who was not the owner 
of the goods attached; but the court admit in 
the same case that the rule would be otherwise 
if the goods 'had been the subject of proceed- 
ings in rem, or the attachment had been 
against the person who was the true owner of 
the goods. Unquestionably, the case before 
the court comes within the first branch of the 
admission by that court, and, therefore, that 
decision is an authority in opposition to the 
views of the libellant, as expressed in the first 
class of his propositions, as the liquors 'm this 
were the subject of proceedings in rem, and, 
by the very terms of the admission, remained 
in the custody of the law from the time they 
were seized to the time when the order that 
they should be destroyed was executed. 

Support to the rule, as modified by the de- 
cision of the supreme court of Massachusetts, 
is found ia several English cases, and in the 
works of text-writers of high authority, to a 
few of which reference will be made. Bar- 
ker V. Hodgson, 3 Maule & S. 270; Wynn v. 
Canal Co., 5 Welsh., H. & G. 440; Verrall v. 
Robinson, 2 Cromp., M. & R. 496; Davis T. 
Cary, 15 Adol. & E. (N. S.) 425; Chit. Carr. 
276; Anglesea t. Rugeley, 6 Adol. & E. (N. 
S.) 114; Abb. Shipp. (5th Am. Ed.) 705. 

Qualified as stated, the rule finds abundant 
support in the aforementioned cases, and the 
broader rule, as laid down by the supreme 
court in the case of Stiles v. Davis, also finds- 
unequivocal confirmation, if any it needs, from 
very high authority. Bliven v, Hudson River 
R. Co., 35 Barb. 191. 

It was decided In that case that it is a de- 
fence to a common carrier, for the neglect to 
deliver the goods intrusted to hun for trans- 
portation, that the goods were taken from his 
custody by the authority of the law, exercised 
through regular and valid proceedings, that 
the bailee in such a case must be able to show 
to the court that the proceedings were regular 
and valid, but that he is not bound to litigate 
for his bailor, or to show that the judgment 
or decision of the tribunal issuing the process 
or seizing the goods, was correct in law or fact. 
Subsequently the case was removed to the 
court of appeals, where the judgment of the 
supreme court was affirmed, the court holding 
unanimously that when property Is taken from 
a common earner by legal process, and he 
gives notice thereof, he is discharged from all 
obligation to deliver the same to the shipper, 
owner, or consignee. Regular notice of the 
seizure was given in this ease by the respond- 
ents, and I am of iiie opinion that they are 
discharged from any obligation to deliver the 
liqiiora to the next can-ier or to the libellant, 
whether the rule laid down by the supreme - 
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court of Uie United States is applied to the 
ease, or the modified rule as assumed by the 
supreme court of Massachusetts, unless it can 
be shown that the municipal com*t had no ju- 
risdiction of the case, or that the act of the 
legislatmre under which the seizure and con- 
demnation took place was unconstitutional and 
void. Bliveri v. Hudson Rivei- B. Co., 36 N. 
Y. 407. 

Prosecutions against peisons for manufactur- 
ing Uquors in violation of law, or for keeping 
drinldng-houses and tippling-shops, or for be- 
ing common seUeis of intoxicating liquors, must 
be by indictment; but the express provision of 
the state statute applicable to the case is, that 
in aU other prosecutions under the statute, 
judges of municipal and police courts and trial 
justices shall have jurisdiction by complaint, 
original and concurrent with the supreme judi- 
cial court Rev. St 1871, p. 307. 

Intoxicating liquors, kept and deposited in 
the state, intended for unlawful sale therein, 
and the vessds in which they are contained, 
are declared contraband, and forfeited, by the 
law of the state, to the cities, towns, and plan- 
tations in which they are so kept, at the time 
when they are seized by virtue of that statute. 
Kev. St 1871, p. 301. 

Such liquors, it is admitted, may be seized 
under a warrant duly issued by competent au- 
thority. 

Seizure under a legal warrant being admitted 
to be lawful, it follows that seizure in the like 
case may be made without warrant as the 
same section of the statute provides that in 
all cases where an officer under that statute is 
authorized to seize intoxicating liquoi-s or the 
vessels contahiing the same, by virtue of a 
warrant therefor, he may seize tie same with- 
out a warrant, and keep the liquors in some 
safe place for a reasonable time until he can 
procure such a warrant Rev. St 1871, p. 304. 

Unquestionably the liquors in this case were 
seized in the first place imder that provision, 
nor is there any reason for doubt that a war- 
rant was obtained in a reasonable tune, nor 
that the liquors in the mean time were safely 
kept in some proper place. When liquors and 
vessels are so seized, it becomes the duty of 
the officer immediately to libel the liquors and 
vessels, and to file the hbel with the magis- 
trate before whom the waiTant is returnable, 
setting forth their seizure, and describing the 
hquors and their place of seizure, and that 
they were deposited, kept, and intended for 
sale within the state, in violation of law, and 
pray for a decree of forfeiture. All these re- 
quirements were strictly fulfilled, and it ap- 
pears that the magistrate, as required by law, 
fixed a time for the hearing, and issued a moni- 
tion and notice of the libel to all persons, cit- 
ing them to appear at the time and place ap- 
pointed, and show cause why the liquors and 
the vessels should not be declared forfeited. 
Due notice was given, and no one appearing 
as claimant, the decree of forfeiture was en- 
tered, and the order passed that the liquors 
and vessels should be destroyed. By the terms 



of the statute it is provided that if no daunant 
shall appear, such magistrate shall, on proof 
of notice, declare the same forfeited to the 
city, town, or plantation in which they were 
seized. Viewed in the light of these proceed- 
ings, it is cleai' that the magistrate had full 
jurisdiction of the ease, and the statute fur- 
ther provides that liquors so seized, and the 
vessels containing them, shall not be taken 
from the custody of the officer by a writ of re- 
plevin or other process while the proceedings 
herein provided for are pending, and that final 
judgment in the proceedings shall in all cases 
be a bar to all suits for the recovery of any 
liquors seized, or the value of the same, or for 
damages alleged to arise by reason of the sei- 
zure and detention of the liquors. Rev. St 
1871, p. 307. 

3. Enough has already been remarked to 
show that the theoiy of the libellant cannot 
be sustained, unless it can be held that the 
statute of the state mider which the seizure, 
condemnation, and destruction of the liquors 
took place, is unconstitutional and void. Much 
discussion of that topic cannot be required, as 
the negative of the proposition has been de- 
cided by the supreme court of the state, and by 
the supreme judicial court of Massachusetts. 
State V. McCann, 59 Me. 385; State v. Millei-, 
48 Me. 581; Jones v. Root 6 Gray, 435; Ma- 
son V. Lothrop, 7 Gray, 355. 

Attempt is made to distinguish the case be- 
fore the court from the eases cited, upon the 
ground that the officer, in making lie original 
seiztu:e, searched the premises where -Qie Uq- 
uors and the vessels were deposited by the car- 
rier; but it is a sufficient answer to that sug- 
gestion, that the record contains no evidence 
whatever to support the theory. Unsupported 
by evidence, as the theoiy is, the suggestion 
may well be dismissed without further re- 
mark. Three counter suggestions are made by 
the respondents, which are entitled to weight, 
and which, under different circumstances, would 
receive much more consideration. 

1. That the decree being a decree in rem * 
agauist the Uquors and vessels, is, in view of 
the statute of the state, a complete bar to the 
whole elaitn of the libellant for damages for 
thenon-ddivery of the goods. 

2. That the decree in rem having established 
the allegation that the liquors were deposited in 
the state, and intendea for sale in violation of 
law, it follows that the carriers were prevented 
from fulfilling the contract of shipment by the 
act of the shipper, owner, or consignee, 

3. That the contract of the common carrier 
is always subject to the implied condition that 
he may lawfully comply with its terms, and 
that if its performance subsequently becomes 
unlawful without his fault that he is not re- 
quired to violate the law of the jurisdiction to 
complete his undertaking. Atliinson v. Ritchie, 
10 East 534; Story, Baihn. § 120; Edson v. 
Weston, 7 Cow. 278; Bradstreet v. Heron [Case 
No. 1,792]; Touteng v. Hubbard, 3 Bos, & P. 
301; Morgan v. Insurance Co., 4 Dall. [4 U. S.] 
455. 
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Much weight is certainly due to these several 
propositions, but having come to the conclusion 
to rest decision of the case upon the prior 
grounds mentioned, it is not necessary to ex- 
press any decided opinion upon those proposi- 
tions. 

Decree affiimed with costs. 



Case No. 17,402. 

WELLS et al. v. LIELDRUN. 

[Blatchf. & H. 342.] 1 

District Court, S. D. New York. Oct. 22, 1832. 

Seajibn's Wages — Condemkation op Vessel in 
FoREiGKi Port— Action against Master. 

1. Where an American vessel is condemned 
as unseaworthy, and is voluntarily sold iu a 
foreign country on that account, and the voy- 
age is relinquished, and the seamen axe paid 
their wages only up to the time of the sale, 
they are entitled to two months' extra wages, 
under the'3d section of the act of February 28, 
1803 (2 Stat. 203). 

[Cited in Hoffman v. Yarrington, Case No. 6,- 
580; The Wenonah, Id. 17,412.] 

2. Whether the same rule would hold in the 
case of a sale of a vessel in invifum, as, by com- 
pulsory sale for the violation of a penal law, 
or where the sale was rendered necessary by dis- 
asters at sea, quere. 

3. Where the two months' wages are due, 
and have not been paid to the foreign consul, as 
provided by the act, the seamen may recover 
them in an action against the master in tiieir 
own names. 

[Cited in DusHn v. Murray, Case No. 4,201; 
Gove V. Judson, 19 ITed. 524.] 

Iu admiralty: This was a libel in personam, 
by [Joseph Wells and others] American sea- 
men against [John Meldrun] the master of an 
American vessel, to recover two months' ex- 
tra wages, under the 3d section of the act of 
congress of February 28, 1803 (2 Stat. 203), 
which provides, "that whenever a ship or ves- 
sel belonging to a citizen of the United States 
shall be sold in a foreign country, and her 
company discharged, it shall be the duty, of 
the master or commander to produce to the 
consul, vice-consul, commercial agent, or vice- 
commercial agent, the list of his ship's com- 
pany, certified as aforesaid," (in the manner 
prescribed in the 1st section) "and to pay to 
such consul, vice-consul, &c., for every sea- 
man or mariner so discharged, being desig- 
nated on such list as a citizen of the United 
States, three months' pay, over and above the 
wages which may then be due to such mari- 
ner or seaman; two-thirds thereof to be paid 
by such consul or commercial agent to each 
seaman or mariner so discharged, upon his 
engagement on boai'd of any vessel to return 
to the United States, and the other remaining 
third to be retained for the purpose of creat- 
ing a fund," &c. The libellants shipped on a 
voyage from New-York to ports in the bay of 
Mexico, and back. The vessel proceeded to 
Campeachy, and was there condemned as un- 

1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 
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seaworthy, and sold, and the libellants were 
discharged, receiving only their wages up to 
the time of discharge. They demanded, at 
the time, the extra wages for which this ac- 
tion was brought, but payment was refused,' 
and they afterwards returned to New- York. 

Edwin Burr and Erastus C. Benedict, for 
libellants. 

Thomas L. Wells and Charles Bushnell, for 
respondent. 

BETTS, District Judge. The question pre- 
sented is, whether the caSfe of the libellants 
comes within the 3d section of the act of con- 
gress of February 28, 1803 (2 Stat 203). The 
libellants show themselves to be literally with- 
in the terms of the act in both of the particu- 
lars therein specified. The vessel was sold, 
and they were discharged; and the question 
raised is, whetber the legislature intended to 
give the increase of wages on the mere facts 
that the vessel is disposed of and her crew 
are disehai-ged. The respondent contends, 
that the sale was made ex necessitate, and 
was not one within the contemplation of the 
act; and that, to secure to a seaman the 
privilege of extra wages, the vessel must be 
sold voluntailly by the master or owner, as a 
subject of traffic, and for employment in navi- 
gation, and not as useless in that respect, or 
perishing. The provisions of the act may not 
apply to a compulsory and involuntaiy sale, 
as for the violation of a penal law at the place 
of sale (Oxnard v. Dean, 10 Mass. 143); or 
where the sale is rendered absolutely neces- 
sary by shipwreck, or other casualty, which 
has destroyed the navigable quality of the 
vessel, and against which no care or effort of 
the master could guard (The Sai-atoga [Case 
No. 12,355]). The necessity for the sale, in 
this instance, for unseaworthiness, was not 
the result of any casualty to the vessel; nor 
was the sale compulsory, under any coercion, 
judicial or administrative, at the foreign 
port, so as to take away the discretion and 
free action of the master. There is no proof 
that the vessel was even irreparable, or that 
the unseaworthiness was more than the re- 
sult of the natural wear of the ship on her 
voyage, or of her imperfect condition when 
sent to sea, 

I do not consider the statute as contemplat- 
ing solely cases of the disposal of vessels 
abroad, by way of trade or traffic, and as ar- 
ticles of merchandise. The reason of i^ pro- 
visions would alike embrace those cases in 
which the master or owner abandons a voy- 
age, and makes sale of the vessel, to avoid 
the expense of repairing her, or to escape an 
anticipated loss, beyond her value, by con- 
tinuing the voyage. There seems to be no 
ground for a distinction, so far as the mariner 
is concerned, between a sale for the purpose 
of positive profit, and one for the purpose of 
avoiding a loss. In both cases, the owner, act- 
ing through his agent, makes the sale volun- 
tarily. The property is, in neither case, dis- 
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posed of by act of law, in invitum as to tlie j 
owner. I, therefore, consider the sale, in the 
present case, as one of the descriptions of 
sale to which the provisions of the statute ap- 
ply. 

The second requisite of the statute, that the 
seaman shall be discharged, is also satisfied 
by the relinquishment of the voyage and the 
payment of his wages without claim to his 
further service. Had the master, because of 
the unseaworthiness of his ship, provided an- 
other vessel, and insisted upon completing the 
voyage, the mariners would have been bound 
to continue its prosecution. They would have 
had no right to insist that their contract was 
with a specific ship, excluding any other that 
was supplied in her place under an exigency 
fairly justifying the change; and, if they had 
refused to proceed in such substituted vessel, 
they might be deemed deserters, and be sub- 
ject to a forfeiture of wages. Hindman v. 
Shaw [Case No. 6,514]. No such call was 
made upon them, and they are to be regard- 
ed, on the facts in proof, as entitled to recover 
the two months' pay given by the statute, as 
wages legally due them. Hindman v. Shaw 
[supra]; Emerson v. Howland [Case No. 4,- 
44i]. The supreme court of this state, in Og- 
den V. Orr, 12 Johns. 143, held, that the act 
of 1803 created no obligation on the master 
to pay these extra wages directly to the sea- 
men; and, that to allow a seaman to recover 
them, would deprive the fund intended to be 
created, of the proportion reserved by the stat- 
ute, and the consul of his commission. See, 
also, Van Beuren v. Wilson, 9 Cow, 158. The 
authority of the case of Ogden v. Orr is of 
great weight; and, if it were not counteract- 
ed by high authorities, more appropriately en- 
titled to lead this court on a question of sea- 
men's rights, I might feel called upon to de- 
' fer to it. It is manifest, however, that the de- 
cision of the supreme court rests upon close 
points of common law, which restricts the 
remedy of the party to the direct right con- 
ferred upon, him by the statute. Here there 
is no engagement of the master binding him 
to pay the extra wages, nor is a right to them 
given directly to the seamen as against the 
master. But a court of admiralty acts upon 
the spirit and equity of the claim; and, find- 
ing that the act of congress imposes a duty 
on the master to pay the money to a public 
agent, and secures a portion of it to the crew, 
that court avoids the circuity of, first, a suit 
by the consul to compel the master to perform 
the duty, and next, another by the seaman to 
recover his share out of the hands of the con- 
sul. It effectuates the beneficent purpose of 
the statute, through the self-interest of the 
seaman, and does not make his privileges un- 
der the act depend upon the fidelity of the 
master in complying voluntarily with its req- 
uisitions, or upon the vigilance of the con- 
sul in enforcing it. To this end, it regards the 
money intended for the crew, as their wages, 
and the master as directly liable to them there- 
for, if he has not deposited it with a consul. 



I am satisfied that the statute admits of this 
construction, and, both because of the per- 
suasive equity of such interpretation, and to 
maintain uniformity in the proceedings of the 
admiralty courts in the different districts of 
the United States, I shall adopt the practice 
already recognized and approved by those 
courts (Hindman v. Shaw [supra]; The Sara- 
toga [supra]; Emerson v. Howland [supra]; 
Orne v. Townsend [Case No. 10,583]), and con- 
sider their decisions, in this respect, as of 
higher authority than the decision of the state 
court. See The Courtney, 1 Edw. Adm. 239. 
I am satisfied that the statute will, without 
this method of enforcing it, be, in effect, a 
nullity. The extra allowance being denomi- 
nated wages in the statute, the portion of it 
which belong to each seaman may be recov- 
ered in this court, against the master, as 
wages. Each libellant in this case is, accord- 
ingly, entitled to recover two months' wages, 
and his costs. 
Decree accordingly. 



Case No. 17,403. 

WELLS V. NEVILLE, 

[4 Wash. O. C. 209.] i 

Circuit Court, D. Pennsylvania. April Term, 
1818. 

Inteenal Revenue Collectors — Payments to 
Insfectok. 

Money collected by a collector of internal 
revenue, under the act of congress of March 
3, 1791 [1 Stat, 199], and paid over by him to 
the inspector, cannot be recovered back by the 
collector as money had and received to his use. 

At law. 

WASHINGTON, Circuit Justice. This is an 
action of indebitatus assumpsit, for money had 
and received by the testator, to the use of the 
plaintiff. There are other eoimts in tiie dec- 
laration; but as they in no respect fit the case, 
they need not be noticed- The jiuy foimd a 
verdict for the plaintiff', subject to the opin- 
ion of the court, upon the following pohit: "It 
appearing on the plaintiff's testunony that the 
moneys he chaises to General Neville were paid 
by the plaintiff as collector to said Neville as 
mspector; is the plaintiff entitied to recover 
the balance not paid by said Neville to the 
United States, as the said Neville remains lia- 
ble to the United States for the same." To en- 
titie the plaintiff to recover back money which 
he has once paid, it is essential for him to 
show that, ex equo et bono, the defendant 
ought not to retain it; as if he can prove that 
the money was paid under a mistake to a per- 
son having no authority to receive it, or where 
the consideration has failed, and the like. The 
equity of the plaintiff to call for restitution of 
the money, constitutes the whole of this case, 



1 [Originally published from the MSS. of 
Hon. Biishrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters, Jr.* 
Esq.] 
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which he is bound to maize out, or else the 
presumptioa of law is, that the payment was 
properly made. 

The question is, whether the point reserved 
presents such a case to the court. It is con- 
tended by the plaintiff's counsel that the act 
of congress of the 3d of March 1791, for im- 
posing duties upon spirits within the United 
States, imder wliich it is alleged the money 
in question was collected by the plaintiff, con- 
ferred no authority upon the injectors to re- 
ceive from the collectors the amount of the 
duties which they might collect, and conse- 
quently, that the plaintiff in making this pay- 
ment to the defendant, acted under a mistalze; 
and is entitled to reclaim the money as so 
much received to his use. The sixteenth sec- 
tion of the law provides, that the duties shall 
be collected und^ the management of the 
supervisors of the revalue; and the fifth sec- 
tion directs that the supervisors, inspectors, 
and other officers, who shall be charged to se- 
cure the duties, and with the receipt of moneys 
in discharge of them, shall keep records of 
their transactions, and shall pay to the order 
of the officer who is, or shall be authorised to 
direct the payment thereof, all the moneys 
which they may respectively receive; and shall 
also transmit, at stated periods, their accounts 
for settlement to the officer, whose duty it shall 
be to make such settlement. Thus then it is 
obvious, that not only the collector, but the 
inspector, and even the supervisor, might re- 
ceive th^e duties. But how? Certainly, the 
two superior officers were not to exercise the 
duties of the inferior, by collecting the duties 
from the distillers; or else his appointmait 
would seem to have been in a great measure, 
If not altogether unnecessary. The moneys, 
therefore, which the inspector would have to 
account for, would be such as came into his 
hands from the collector, and the supervisor 
would be accoimtable for moneys received by 
him from one or both of the inferior officers. 
He might direct the payments to be made by 
the collectors directly to himself, or to the in- 
spectors, subject, no doubt, as all his measures 
were, to the superior and controlling authority 
of the head of the treasury department. But 
as a power was vested by this act in the su- 
pervisor, and in the treasury department, to di- 
rect the duties to be paid over by the collector 
to the inspector, the court cannot say that the 
payment in question was unauthorized, and 
that the money was consequently received to 
the plahrtiff's use, unless that fact had been 
found by the jury, or agreed by the parties; 
which, not being done, the plaintiff has no 
ease upon which he can recover in this action. 

It is stated in the case, that Neville, at the 
time the verdict was found, remained liable 
for this money to the United States; whether 
this liability arose from the authority vested 
In Neville by his superiors to receive from the 
plaintiff the money he might collect, or by his 
engagement to accoimt for the same tq the 
United States, he is certainly entitled, ex equo 
et bono, to withhold the money from the plain- 



tiff, to enable hun to discharge his responsi- 
bility. But although the coittt has thought 
proper to notice this fact, we desire that it may 
be distinctly imderstood, that our opinion is 
formed upon the construction of the act of 
congress, and that it would be in its result the 
same, if the latter words of the case had been 
omitted; our opinion bemg, that the defendant, 
by receiving in his capacity of inspector, from 
the plaintiff as collector, the duties which had 
come into his hands in his official capacity, is 
responsible for the same to the United States, 
and ought not therefore to be also liable to re- 
fund the same to the plaintiff. 



WELLS (NBWSON v.). See Case No. 10,187. 

WELLS (NIXDORFP v.). See Case No. 10,- 
280. 

WELLS (PEIETO v.). See Case No. 11,- 
420, 



Case No. 17,404. 

WELLS V. RILEY, 

[2 DiU. 566.] 1 

Circuit Court, D. Iowa. 1872. ' 

OccuPTiNG Claimant — Colob of Title — Gooi 
Paith. 

1. The value of improvements made in good 
faith by an occupying claimant under color of 
title are allowed to him by the statute of Iowa 
in the manner and to the extent therein pro- 
vided. 

[Cited in Griswold v. Bragg, 6 Fed. 347.] 

2. The Iowa statute in relation to occupying 
claimants construed, and applied to an occu- 
pant of lands falling within the Des Moines 
river grant. 

[Cited in Litchfield v. Johnson, Case No, 8,- 
387.] 

This was originally an action of ejectment, 
and the plaintiff recovered in this court, and 
the judgment was affirmed by the supreme 
court as stated below. The present questions 
arise out of the application of the defendant, 
imder the occupying claimant's statute of the 
state. Revision of Iowa, c 97. 

This statute enacts that "where an occupant 
of land has color of title thereto, and in good 
faith has made any valuable Improvements 
thereon, and is afterwards In the proper action 
found not to be tiie rightful owner thereof," 
he may be allowed in the manner therein pro- 
vided the value of the improvements. 

The facts are as follows: The husband of 
the defendant, Hannah Riley, settled upon the 
premises in question hi 1855, and in 1857 he 
died, leaving the defendant and several minor 
children. The defendant applied to the land 
officers to be permitted to enter the land. 
Her application was refused imtil the deci- 
sion of the case of Litchfield against the Du- 
buque & Pacific Railroad Company, In 1860. 
She then renewed her application and was per- 
mitted to enter the land. She proved up in 

1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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1862, and obtained a patent in 1863. Plain- 
tiff claimed title to the land under a deed 
from the Des Moines Navigation (Company, 
and the navigation company claimed title from 
the state of Iowa, and the state of Iowa un- 
der act of congress of 1846, and subsequent 
acts. The circuit court of the United States 
held that the title was in the plaintiff, Wells. 
[Case unreported.] The defendant appealed to 
the supreme court of the United States, and 
the decision of the court below was affirmed. 
[154 U- S. 578, 14 Sup. Ct 1166J Then the 
defendant, Hannah Riley, filed a petition as 
an occupying claimant, asking for an appraise- 
ment of her improvements, and by agreement 
of counsel for both parties, the court appoint- 
ed three commissioners to examine the prem- 
ises and report to the court the value of the 
improvements made by the defendant, and in 
regard to the value of timber cut offi and 
taken away by her, and the value of the 
rents. 

The comoussioners in their report found: 
1st. Value of improvements, including taxes 
paid by the defendant, §2,823.89. 2d. Value 
of rent and use of said land, §300. 3d. Value 
of timber cut and destroyed by defendant on 
said land, §170.50. This leaves balance in 
favor of Hannah Riley of §2,353.39. 

Plaintiff's counsel filed a motion to set 
aside the finding of commissioners, stating ex- 
ceptions, and relying upon the following kc- 
traet from the opinion of the supreme court in 
deeidmg the main case. The supreme court 
say: "That the land of which the lot in ques- 
tion was a part had been withdrawn from 
sale and entry on account of a difference of 
opinion among the ofllcers of the land depart- 
ment as to the extent of the original grant by 
congress of lands to aid in the improvement 
of the Des Moines river, from the year 1846 
down to the resolution of congress of March 
2d, 1861 [12 Stat ^1], and the act of July 12, 
1862 [12 Stat 543], which acts we held (in the 
Wolcott Case) confirmed the title in the Des 
Moines Company. As the husband of the 
plaintiff entered upon the lot in 1855 without 
right, and the possession was continued with- 
out right, the permission of the register to 
prove up the possession and the improvements, 
and to make the entry under the pre-emption 
laws, were acts in violation of law, and 
void, as was also the issuing of the patent 
The reason for this withdi-awal of the lands 
from public sale or private entry are stated 
at large in the opinion in the case of Wolcott 
V. Des Moines Co., 5 Wall. [72 U. S.] 681, and 
need not be repeated. The point of reserva- 
tion was very material in that case, and we 
have seen nothing in the present one, either 
in the facts or the argument, to distingi^sh 
It" 

Mr. Withrow, for plaintiff. 

Jlr, Parsons, contra. 

MILLER, Circuit 'Justice, orally overruling 
the exceptions, in substance, said: 
Some of the exceptions taken by plaintiff 



relate to the question of color of title in the 
party in possession, and to her good faith in 
making these improvements. I am very clear 
that the defendant comes within the rule of 
the statute in both respects, and within any 
principle of equity that can be established on 
this subject. She had a patent from the Unit- 
ed States, and had it for eight or ten yeai-s be- 
fore this action was brought. She had been 
a settler upon the land and made a showing 
to the satisfaction of the land office, and re- 
ceived a certificate that she was entitled to 
pre-emption— the pre-emption commencing thir- 
teen or fourteen years ago. That she has col- 
or of title, therefore, there cannot be a doubt 

It seems to be supposed that the question of 
good faith is precluded by the conclusion that 
she must have known that liie title would be 
controverted. It cannot be contended, I think, 
that she did not make the improvements in 
good faith, believing that she had title. It 
may be questioned whether such notice as this 
suit, is, under the circumstances, sufficient ev- 
idence to convince a reasonable person that his 
title may be defective. 

Throughout aU this contest, up to the time 
that the case of Wells against Riley was de- 
cided in the United States supreme courts I 
think the fair, reasonable view of it was that 
she was the owner of this property. Certainly 
up to the time of that decision, or to 1861, 
plaintiff had no title to the property. He 
Claims imder the land grant of the Des Moines 
Navigation Company, and the supreme court 
of the United States has decided that the act of 
1846 conveyed no lands to the state above Rac- 
coon forks. The plaintiffs here in this action, 
according to the wor«3s of the decision, "must 
evidently rest their claim to title on the joint 
resolution of 1861." 

They cannot claim title previous to the time 
the company took its title in 1861 or 1862. 
Some of the parties cMm that rents should be 
allowed from 1857, and prior. I do not know 
how many cases of this character there may 
be, but if there is to be a contest about hn- 
provements before the court, some questions 
will arise which cannot be settled in this case. 

As it is, my own conviction is that the de- 
fendant is entitled to pay for the hnprove- 
ments she has made. 

As to the valuation of the improvements in 
this ease, I must say that I have no doubt 
but that they ai-e fair and just As to the 
value of the timber cut, and the taxes paid, 
there is no controversy. The value of rents 
presents a question difficult always to deter- 
mine. The books are full of decisions of judges 
modifying and varying the rules by which the 
value of improvements and rents are to he 
estunated in cases of this kind, and to deduce 
a rule which would be applicable to all cases 
Is unpossible. My own judgment is that in 
this case it is probable that enoiigh has b^en 
allowed for rent 

The commissioners were selected by the par- 
ties and appointed by the court and I have 
no doubt they have undertaken to do what 
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was right in the matter. I do not think there 
is cause for the court to set aside the report. I 
shall, therefore, overrale all the exceptions. 
Bsceptions overruled. 



WELLS T. SHOOK. See Case No. 17,406. 

WELLS (THOMPSON v.). See Case No. 13,- 
980. 

WELLS (UNITED STATES v.). See Oases 
Nos. 16,661-16.665. 

WELLS (WOOD v.). See Case No. 17,96T. 
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WELLS V. WRIGHT et aL 

[3 Wash. C. C. 250.] i 

Circuit Court, D. Pennsylvania. April Term, 
1814. 

Ejectment— Settlement under Wakrants— 
Surveys. 

1. A party cannot set up a title to land by 
settlement, prior to the day stated for the com- 
mencement of his settlement, in the warrant 
issued to him for the land; but he may prove 
the land was never in the possession of the 
party who claims it from him by the right of 
settlement. 

2. A survey made by order of the board of 
property, merely to mark the boundary of land 
daimed by the person for whom it is made, and 
not in execution of a warrant issued for the 
land, is not such a survey as will give title. 

The plaintiff, to prove his title, gave in evi- 
dence, that some time in the year 1771, Sam- 
uel Wells, imder whom he claims, went upon 
the land in dispute, girdled some trees, and 
collected together and burnt a parcel of brush, 
raised a cabin, but without a roof; and then 
retired to somf* other part of the country, 
where he remained until the next year, when 
he returned to the land with instruments of 
agriculture; and finding the land in the occu- 
pation of one Boggs, he demanded the posses- 
sion, which Boggs refused, and forcibly drove 
Wells off, and burnt the half-finished cabhi 
which Wells had erected. Wells then served 
an ejectment upon Boggs, and in 1774, he re- 
covered a Judgment and took out a writ of 
possession, which was continued down till 
some time in the year 1791. In 1774, Wells 
again went upon the land; erected a small 
cabin; placed in it some furniture; and dur- 
ing Iiis absence in order to remove the re- 
mainder of his furniture, the cabin was burnt, 
and possession refused to Wells, on his return, 
by two men, of the names of Link and Back- 
house; who, it appears, had settled on the 
land in 1772, and continued to live, and raise 
corn on it, until they sold their settlement 
right to the defendants. In 1791, Wells, the 
plaintiff, took out a writ of possession in the 
name of Samuel Wells, against Boggs, and 

1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate .Justice of tiie 
Supreme Court of the United States, under the 
supervision of Richard Peters, jr., Esq.] 



had it executed; when the defendahts agreed 
to consider themselves as tenants of the plain- 
tiff, and to pay him a rent, until amicable 
ejectments, which the defendants agreed to 
bring against the plaintiff, could be decided; 
and that if they should be decided in favour 
of Wells, then, the defendants agreed to de- 
liver him peaceable possession of the prem- 
ises. These ejectments were tried in 1792, 
and decided in favour of the present defend- 
ants. On the 5th of March, 1785, a warrant 
issued to the plaintiff for four hundred acres 
of land, to include the improvements made 
by Samuel Wells; interest to commence from 
the 1st of March, 1771, and the considera- 
tion was paid in November, of the same year. 
In the year 1788, the plaintiff filed a caveat 
in the board of property, against grants is- 
suing to some of the defendants; in conse- 
quence of which, the board directed the sur- 
veyor to lay off the plaintiff's claim, which 
was done; and a survey and plat returned, 
containing five hundred and twenty acres, in- 
cluding a part of each of the tracts claimed 
by the defendants. The board continued the 
caveat from day to day, until the ejectments 
above mentioned should be decided; and in 
the year 1795, they dismissed the caveat, and 
ordered patents to issue to such of the defend- 
ants as had been caveated. 

The defendants claim under warrants, sur- 
veys, and patents, regularly obtained; the 
warrants being aU prior in date to the plain- 
tiff's, except the one to Wright, which issued 
in 1786. The warrants express, that interest 
is to run from a period subsequent to 1772. 

The defendants offered to read depositions, 
to prove the possession of Link and Back- 
house, in 1772, and continued down to the 
time of their sale to the defendants, or those 
imder whom they claim ; which^ was objected 
to, because a party can never prove a settie- 
ment in himself, or in the person under whom 
he claims, prior to the time of the settlement 
stated in his wai'rant, which is that from 
which the interest is to run. 2 Smith's Laws 
Pa. 177, 178. 

BY THE COURT. The defendants cannot 
set up a title by settlement, prior to the day 
stated for its commencement in the warrant; 
but they may read the depositions, to show 
that the land never was in tiie possession of 
the plaintiff, by right of setttement. 

The objections made to the plaintiff's titie, 
were— (1) That he never had, at any time, 
made a settieraent. (2) That the plaintiff's 
warrant was never regularly surveyed; and 
of course, that he does not come within the 
case of Sims v. Irvine, 3 Dall. (3 U. S.) 425. 
(3) That the plaintiff is barred, by not having 
brought his ejectment within six months after 
the caveat was dismissed. 2 State Laws, 
April 3, 1792; [Humphries v. Blight] 4 Dall. 
[4 U. S.] 370. Contra, 2 Smith's Laws, 207, 
166; 2 Bin. 114. (4) That the plahitiff is 
barred by the act of limitations; the posses- 
sion of ttie defendants, or those under whom 
they claim, having been unmterrupted from 



WELLS (Case No. 17,405) 

1774. 2 State Laws, 282, passed March 26, 
1785. 

Many eases were cited on both sides, on the 
point of settlement. 2 State Laws, 487; 2 
Smith's Laws, 173, 175, 186, 168, 174, 233, 
237, 301, 224, 308; [B wait's Lessee v. High- 
lands] 4 Dall. [4 IT. S.] 161; [Morris* Lessee 
V. Neighman] Id. 210; [M'LaughUn's Lessee 
V. Dawson] Id. 221; Balfour v. Meade, Id. 
175; Add. 216. 

WASHINGTON, Oh:euit Justice (charging 
jury). The suDstratum of the plaintifE's title, is 
settlement. If that be in his favour, and has 
been followed up with reasonable diligence in 
obtainhag a legal title, he must prevail even 
against those defendants, whose warrants bear 
date prior to his. If he has failed in establish- 
ing a right by settlement, the verdict must be 
against him. 

What constitutes a settlement, has been re- 
peatedly decided in this, as well as in the state 
courts of Pennsylvania. It consists in actual 
occupancy of some part of the land intended 
to be appropriated, and the continuation of it; 
thereby manifesting an intention to make it the 
place of the party's abode, not at some future 
day, but at and after the day when possession 
is talien. If he mark off the land he means 
to settle, and builds even a habitable house, 
and then leaves it, intending at some future 
period to return and live in the house so erect- 
ed, his settlement will commence only from the 
time when he does return; the building of the 
house amoimts to an improvement only; and 
if, before he returns, with a view to take pos- 
session of the land, and to make it from that 
time the place of his abode, some other person 
shall have obtained possession and settled him- 
self on the land, and is found so settled by the 
first improver, the latter cannot set up an im- 
provement right, against the settlement right 
thus acquired by the former. Settlement upon 
these frontier lands, (which the state of Penn- 
sylvania acquired by cession in 1768, at Fort 
Stanwix,) amounted to an equitable considera- 
tion, sufficient to entitle the settler to a grant, 
even prior to the act of 1786. But it was such 
a settlement as fulfilled the policy of the gov- 
ernment, by presenting a barrier to the sav- 
ages, and promoting the sale of the public 
lands to those who might not choose to set- 
tle. But vacant cabins, accompanied by dec- 
larations of intention to inhabit them at some 
future period, did not answer the public policy, 
and of course, amounted to nothing, until the 
settlement was in fact made. The act of the 
30th December 1786, declares what kind of set- 
tlement shall give a title to the lands ceded 
by the treaty at Fort Stanwis— that it must be 
"an actual residence settlement, with a mani- 
fest intention of making it a place of abode, 
and the means of suj^orting a family, and con- 
tinued from time to time, unless interrupted 
by the enemy, or by gouig hato military serv- 
ice." 

The question, then, for your consideration 
is, whether Wells made such a settlement as 
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we have described, in 1771, or at any subse- 
quent period. In 1771, he girdled some trees, 
collected and burned a parcel of brush-wood, 
raised the lo^ of a cabin, but without mak- 
ing it habitable; and then 'returned to his 
former residence, or retired to the settled parts 
of the country, intending most probably to re- 
turn the next year, and to continue on the 
land which he had thus slightly improved. 
In 1772, he accordingly returns, with agri- 
cultural instruments; and the sincerity of 
his intention to remain, may fairly be con- 
ceded. But in the mean time, Boggs had 
taken actual possession of the land, having 
burned the logs of Wells's cabin, and erected 
another for himself, which he inhabited. 
Wells considered Boggs to be an intruder 
upon his land, and endeavoured to gain the 
possession; Boggs, with much greater pro- 
priety> considered Wells as an intruder, and 
compelled him to quit the premises. Upon 
what ground Wells obtained a judgment in 
his ejectment against Boggs, it is impossi- 
ble to conceive; but, as it appears, that two 
other persons. Link and Backhouse, obtained 
the possession, and settled themselves upon 
the land some time in 1772, it is probable, 
that Boggs took no farther notice of the 
suit; in consequence of which, judgment 
was obtained against him. From 1772, the 
jwssession continued in those persons; and, 
except a temporary possession gained by 
Wells in 1774, under a writ of possession 
against Boggs, it does not appear, that 
WeUs, at any period of time, was settled 
upon this land. He complains, that he was 
prevented by Boggs and these other men 
from doing so ; but the answer is, that they had 
a right to keep the possession, because they 
had acquired a legal title by settlement, in 
opposition to Wells's claim by improvement, 
which gave no right whatever. This right, 
by settlement, being followed up by a regu- 
lar office title, must prevail against the im- 
provement and office title of the plaintiff. 

But independent of the better right of the de- 
fendants, the plamtiff has not, in the opinion of 
the court, such a tiUe as will support an eject- 
ment in this court. In the ease of Sims v, 
Irvine, 3 Dall. [3 U. S.] 425, the supreme court 
decided, that a warrant, survey, and con- 
sideration paid, vests a legal right of entry 
into lands lying in this state; but the sur- 
vey ought to be in execution of the war- 
rant, and such as would entitle the party to- 
a patent. Now, in this case, the order of the 
board of property was to survey the claim, 
not to execute the warrant of the present 
lessor of the plaintiff; and in laying down 
this claim, it is made to cover five hundred 
and twenty, instead of four hundred acres; 
and this by interfering with all the defend- 
ants. Now, it may be admitted, that if the 
only title to this excess, adverse to the plain- 
tiff's, had been that of a state, a patent 
would have issued, upon the plaintiff paying 
the sum demanded by the state; but not so, 
i£ it interfered with the claims of third per- 
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sons. One thing is clear, that the lessor of 
the plaintife, if he had a title against the 
defendants, to any part, is not entitled to 
live hundred and twenty acres, and cannot 
obtain a patent for it; how, then, can this 
court locate for him, the quantity to which 
he claims to be legally entitled, so as to en- 
able him to recover, in any one of these 
ejectments? Upon the first point, however, 
the court is of opinion, that the defendants 
are entitled to verdicts.- 

PlaintiflE suffered a nonsuit. 
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WELLS et al. v. SHOOK. 

[8 Blatchf. 254.] i 

Circuit Court, S. D. New York. Feb. 18, 1871. 

Income Tax — Retoens bt Express and Stage 
Coach Companies— Gitoss Receipts. 

1. Under section 9 his of the act of July 13, 
1866 (14 Stat. 147), a company, engaged in the 
express business, and also in transporting pas- 
sengers by stage coach, which malies returns 
of its i?ross receipts, under section- 109 of the 
act of June 30, 18S4 (13 Stat. 277), and is sub- 
ject to pay duty thereon, under sections 103 
and 104 of the last named act, is required to de- 
clare, in such returns, whether such gross re- 
ceipts are stated according to their values in 
legal tender currency, or according to their 
values in coined money, and is liable to pay 
such duty according to the values in coined 
money when reduced to their equivalent in le- 
gal tender currency. 

2. The terms, "income or articles or objects 
charged with an internal tas," in said section 
of the act of 1866, are comprehensive, and in- 
clude "gross receipts" of express companies, and 
"gross receipts" of stage proprietors. 

3. "Objects" charged with an internal tax 
are not necessarily and only objects which are 
specific, tangible, and material in form, such 
as goods, or products of growth or manufacture. 

[This was an action by Wells, Eargo & Co. 
against Sheridan Shook, a collector of internal 
revenue, to recover taxes alleged to have been 
illegally exacted.] 

Grosvenor P. Lowrey, for plaintiffs. 
Noah Davis, Dist. Atb".. for defendant. 

WOODBUPP, Circuit Judge. By section 109 
of the act of June 30, 1864, "to provide inter- 
nal revenue, &c." (13 Stat. 277), any person, 
company, or corporation, carrying on or doing 
an express business, is required to make a 
monthly return of the gross amount of his or 
their receipts respectively for the month next 
preceding, to the assistant assessor, &c. By 
section 104, such person, company, or corpora- 
tion is declared to be subject to a duty of 
three per centum on the gross amoimt of all 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



the receipts of such express business. Proprie- 
tors of stage coaches are, in like manner, by 
section 103, cliargeable with a duty of two and 
one-half per centum on their gross receipts. 
By section 9 bis of the act of July 13, 1866 (14 
Stat 147), in amendment of the previous act 
of March 10, 1866 (Id. 5), it is declared to be 
the duty of all persons required to make returns 
or lists of income or articles or objects charged 
with an internal tax, to declare, in such re- 
turns or lists, whether the several rates and 
amounts therein contained are stated accord- 
ing to their values in legal tender currency, or 
accoi-ding to their values in coined money; 
and, when stated in coined money, it is declared 
to be the duty of the assessor to reduce such 
rates and amounts to their equivalent in legal 
tender cmrrency, and it is further provided that 
the lists to be furnished to collectors by as- 
sessors, shall, in aU eases, contain the several 
amounts of taxes assessed, estimated or valued 
in legal tender currency only. 

The plamtiffis are engaged in the express 
business, and have received therein large 
amoimts in coined money and large amounts 
in legal tender currency. They are also en- 
gaged in the transportation of passengers, &c., 
by stage coach, and therein also have received 
coined money and legal tender currency. Be- 
ing thereto required by the assessor of the 
proper district, but protesting that fhey were 
not bound by law so to do, the plaintiffs have 
made returns of such receipte, diseriniinating 
between coin and legal tender currency, and, 
'having refused to pay the tax upon the amount 
of premium on coin, or excess of value of the 
coin over the value of the same sum in legal 
tender cmxency, the proper officer, clothed with 
authority from the defendant, as collector, ap- 
peared at their place of business, to levy upon 
their goods, and threatened so to levy, for the 
collection of the tax upon such premiums, 
whereupon, protesting that the execution was 
illegal, and that they were not, by law, charge- 
able with such tax on premiums, the plaintiffs 
paid to the defendant the amount, on the 16th 
of Januaiy, 1868, $12,598.52, and brought this 
action to recover back the same. 

It is not insisted that the tax was illegally 
charged, if lists or returns of the gross amount 
of receipts, required to be made to the as- 
sessor by the above-mentioned /Section 109 of 
the act of 1864, and "gross amount of all the 
receipts of such express business," in section 
104, and "gross receipts of such railroad, 
* * '"= stage coach, or other vehicle," in sec- 
tion 103, are within the requhement of section 
9 bis of the act of 1866, above also cited. This 
last-named section requires, that "returns or 
lists" of income or artides or objects charged 
with an internal tax," shall discriminate be- 
tween receipts in coin and receipts in legal- 
tender currency. Whatever returns are in- 
eluded within this description, the things or 
values so returned are subject to the assess- 
ment which was made in this ease. To that 
extent, at least, it is conceded the case of 
Pacific Ins. Co. v. Soule, 7 Wall. [74 U. S.] 
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433, is conclusive. The supreme court there 
held, distinctly, that the person receiving in- 
come or other moneys subject to tax or duty, 
in coined money, and making his return un- 
der section 9 bis of the act of 1866, is to pay 
the tax in legal tender currency, and that 
the difference in value between coined mon- 
ey and legal tender currency must be added 
to his return when made in coined money, 
and the tax or duty must be assessed and 
paid on the amount ttius increased. It is, 
however, here insisted, that the plaintiffs' 
lists or returns of the gross amount of re- 
ceipts, or the gross amount of all the receipts 
of such express business, and gross receipts 
of their stage coaches, are not included hi 
section 9 bis of the act of 1866; and that 
the words, "returns or lists of income or arti- 
cles or objects charged with an internal tax," 
do not embrace the receipts last named. 

The plaintiffs' counsel has sustained the 
claim of the plaintiffs in this respect with 
great ingenuity and skill; but I am con- 
strained to regard the words, "objects chaa*- 
ged with internal tax," as used in a general 
sense, as equivalent to "subjects of taxa- 
tion." It is insisted, with much plausibility, 
that the word "objects," in the law, has ref- 
erence to something tangible or having an 
existence in form; and that, to hold it equiv- 
alent to any "entity" or "thing," is to render 
the two specific words "income" and "ar- 
ticles," surplusage, having no effect To this 
it may be answered, that the construction 
claimed is liable to the same objection; for, 
if "objects" includes nothing but what is 
visible and tangible, then it is itself surplus- 
age, for "articles" would include such ob- 
jects. In lexicography, the word "object" 
includes whatever is presented to the mind, 
as well as what may be presented to the 
senses; whatever, also, is acted upon, or 
operated upon, affirmatively, or intentionally 
influenced by anything done, moved, or ap- 
plied^ thereto. I do not regard very nice dis- 
tinctions, in the argument used, or in my re- 
ply thereto, as conclusive. A better practical 
answer is, that the word is comprehensive 
enough to include the gross receipts of an 
express company; and, if it were true, that 
its use in its broad and comprehensive sense, 
made the word "articles" a redundancy, this 
is no unusual thing. Reference to the acts of 
congress imposing duties will disclose 
abounding redundancy, employed often with- 
out the least apparent necessity, and some- 
times with evident intent to prevent doubt. 
Here, lists of "income" had a meaning dis- 
tinct from gross receipts, "articles" might 
be deemed to apply to enumerated goods in 
use or on sale, or produced by manufacture, 
already specified in the law, and the addition 
of the word "objects" was to sum up the re- 
quirement, by a more general term, which 
woui<i include what was not embraced in ei- 
ther of the others. Nothing is more common 
than this use of language. 

The ease of Pacific Ins. Co. v. Soule [su- 



pra], already referred to, clearly involved the 
same question. The controversy there re- 
lated to the "premiums," "assessments," 
"dividends," "undistributed sums" and "In- 
come" of that company. The tax assessed 
and collected on the premiums on coin in 
which they were received by the company 
was sustained as legal. Every argument em- 
ployed in this case was apt to that No such 
point was, however, taken by counsel or dis- 
cussed by the court. It is, therefore, insist- 
ed, that the case does not decide the ques- 
tion, so as to be deemed an authority. It 
may, perhaps, be replied, that the point was 
not deemed of sufficient doubt to invite dis- 
cussion. 

The review of the other sections of the in- 
ternal revenue law, presented by counsel, 
to show that, in those sections, "objects lia- 
ble to pay any duty or tax" does not include 
gross receipts, is liable to two suggestions- 
First, it begs the question; and, seconfl, the 
distinction between the values which might 
be returned in coined money and those which 
were returned in legal tender currency, does 
not appear to have been the subject of ex- 
press provision in the act of 1864, but was 
left to construction. 

The manifest justice of the view which I 
have taken of this subject, and the general 
policy of the law to make taxation equal in 
like cases, confirms me in the construction 
given. No just reason can be given why an 
express company which conducts its busi- 
ness on the basis of receipts in coin, should, 
for that reason, pay a less tax or duty than 
one which receives its compensation in legal 
tender currency; and the law should not be 
construed to work such inequality, unless its 
terms plainly require it. I fully agree that 
laws imposing onerous burthens are, in cases 
of doubt, to be construed favorably to the 
citizen; but this rule of construction is not 
to be carried to the extent of defeating the 
ends of the law, or of working injustice 
among the citizens, in their relations to' each 
other. This should not be allowed, unless 
the imperfection in the law is such as plainly 
to work these results. 

In regard to any suggestion of hardship to 
the plaintiffs, in increasing their burthen, it 
is pertinent to say, first, that it only makes 
their tax the same as that of other compa- 
nies whose dealings are exclusively in legal 
tender currency; and, second, that they are 
authorized to charge the tax to their custom- 
ers; and, it might be added, that, as to mon- 
ey received from passengers, it is no violent 
presumption to say that they have done so, 
and, in that aspect, they are merely govern- 
ment agents, or collectors, now objecting to 
paying over the amounts collected. 

The defendant must have judgment, with 
costs. 
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In re WELMAN. 

[7 Law Rep. 25; 20 Vt 653.] 

District Court, D. Vermont. April, 1844. 

■Statutes— Time op Taking Effect — Bankkuptct. 

1. Tlie time when an act of congress, which 
is approved and signed by the president of the 
United States, takes effect, must appear, and 
can properly appear, only from the act itself. 

2. A petition for a declaration of bankruptcy, 
presented on the third day of March, 1843, was 
too late, and must be dismissed. 

3. The doctrine of this court in lie Howes 
[Case No. 6,788] restated and affirmed. But 
see In re Bichardson [Id. 11,7771. 

[4. Fractions of a day are not to be noticed 
in determining the time of the passage of a 
law of congress. The law goes into efEect from 
the beginning of the day of its date, unless oth- 
■erwjse provided.] 

[Disapproved in Salmon v. Burgess, Case No. 
12,262. Cited in Gardner v. JBarney, 6 
Wall. gS U. S.) 510. Approved in Lapeyre 
V. U. S., 17 Wall. (84 U. S.) 198.] 

[Cited in Westbrook Manuf'g Co. v. Grant, 
60 Me. 89, 95.] 

In bankruptcy. 

This was a petition by Deluis Welman, rep- 
resenting himself to be unable to meet his 
debte and' engagements, and praying for the 
benefit of the bankrupt law. The petition was 
filed March 3d, 1843, and no proceedings hav- 
ing been had upon it in consequence of the 
clerk's refusing to issue the usual order, the 
petitioner now filed his motion for an order of 
notice to creditors and others to show cause 
why he should not be declared a bankrupt. 

PRENTISS, District Judge. In Re Howes 
[Case No. 6,788] it was determined by this 
court, that a petition for the benefit of the 
bankrupt law, presented and filed on the 3d 
of March, the day the law was repealed, was 
too late, and that no order could be taken up- 
on the petition other than to dismiss it. An 
opposite decision having been recently pro- 
nounced in a neighboring circuit, I am now 
caUed upon to re-examine the question; and I 
can very freely say, that it is not at all a sub- 
ject of regret, that an opportunity is thus af- 
forded me to review my former opinion, and 
to overrule it if found to rest on mistaken 
principles or unsound reasoning. When Lord 
Hardwicke, having reason to alter his opinion 
on a particular occasion, said he was not 
ashamed of doing so, for he always thought 
it a much greater reproach in a judge to con- 
tinue in his error than to retract it, he ex- 
hibited an example of true wisdom and real 
elevation of character which it would be well 
for all judges to take as a guide. I hope I 
am capable of appreciating, as it deserves, this 
high example of judicial hitelligenee and vir- 
tue, and that I shall never be so forgetful 
•of what is due to an enlightened and scrupu- 
lous discharge of duty, as to fail to follow 
the example on every fit and proper occasion. 

The question presented in this case first 
■came before me at the last May term of this 



court, in Ward v. Slosson [unreported], a 
case of compulsory bankruptcy. I then con- 
sidered the question, and came to the conclu- 
sion that the petition could not be sustained; 
but as- the ease involved property to a large 
amount, and the question raised was one of 
some novelty and much importance, I thought 
it would be advisable, especially as there were 
several other cases depending upon the deci- 
sion, to adjoturn the question into the circuit 
court for final determination. I accordingly 
did so; but no hearing being had upon the 
question in the circuit court, the counsel for 
the petitioning creditors at the October term 
declining to proceed further upon it, and the 
case of In re Howes [supra] coming up soon 
after, I delivered the opinion I have already 
mentioned. As to the correctness and sound- 
ness of that opinion, considering the question 
as a question of law depending upon rules and 
principles of law, I certainly entertained no 
doubt before the publication of the decision 
in Re Richardson [Case No. 11,777]. I have 
carefully read that ease, and well weighed the 
authorities, principles, and reasoning urged in 
it. The decision, considering the high source 
from which it proceeds, is entitled to high re- 
spect and deference; but like all other deci- 
sions under the bankrupt law in other circuits, 
it is of no binding authority here. Notwith- 
standing aU that is urged in the case, I am 
obliged to say, tbat I still remain of the opin- 
ion, that a petition, presented and filed on 
the day the act repealing the bankrupt law 
was passed, cannot be sustained. 

It appears to me, that the rule that there 
are in law no divisions or fractions of a day, 
if applicable to any question whatever, is em- 
phatically applicable to this. The rule, in my 
apprehension, is not to be treated as a mere 
unmeaning legal fiction, existing in specula- 
tion and theory only, and of no practical use 
or value. That ttiere is no apportionment of 
a single day, or any account made of hours 
and minutes, besides being true by general 
habit and custom in the transaction of much 
of the business of life, is a rule or axiom of 
law founded in convenience and utiUty, and 
is of real practical efficacy, as far as it pre- 
vails, in avoiding the uncertainty and diffi- 
culties attending questions concerning minute 
and unimportant divisions of time. Still, the 
rule, though a general rule of law, does not 
apply in all cases, but, like most other general 
rules, is subject, in its application, to just 
and reasonable exceptions. It does not pre- 
vail in questions concerning merely the acts 
of pai-ties, where it becomes necessary to dis- 
tinguish and ascertain which of several per- 
sons has a priority of right; as where a bond 
and release are executed on the same day; 
where a bond is executed by a woman the 
same day she marries; where the disseisin 
is done the same day the writ is tested; where 
goods are seized under an execution on the 
same day the defendant commits an act of 
bankruptcy; where two writs of execution are 
delivered to the sheriff on the same day; or 
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■wliere the question is as to the time of suing 
out a -writ or delivering a declaration; in 
short, In most, if not all questions respecting 
private transactions, where priorities in a 
single day may exist, and it is practicable as 
well as essential to the purposes of justice, to 
inquire into them. But though divisions of a 
day are allowed to make priorities in ques- 
tions concerning private acts and transactions, 
they are never allowed to make priorities in 
questions concerning public acts, such as legis- 
lative acts or public laws, or such judicial 
proceedings as are matters of record. When 
it was the law in England that every act of 
parliament took effect the first day of the 
session unless the act appointed another time 
for its commencement, it was held, that in 
ease of two acts made at the same session, 
one could not have priority over the other, 
for being made at one day, and instant in 
contemplation of law, they should be con- 
strued as if all was in the same act So in 
regard to judgments, while they were consid- 
ered as rendered on the first day of the term 
unless there was some memorandum to the 
contrary, the same principle prevailed. In 
Pugh V. Robinson, 1 Term R. 116, BuHer, J., 
said, there being no fractions of a day in ju- 
dicial proceedings, where there are two judg- 
ments, both referring to the same day, the 
priority of one caimot be averred. The doc- 
trine undoubtedly holds equally good under 
the modern regulations, which require an in- 
dorsement to be made upon every act of par- 
liament of the day of its being approved by 
the crown, and an entry of record of every 
judgment of the day when signed, hovd. 
Mansfield, in Gombe v. Pitt, 8 Burrows, 1423, 
recognizes and admits the general rule. After 
observing that the law does not, in general, 
allow of the fraction of a day, he says it ad- 
mits it in eases where it is necessary to dis- 
tinguish, and he does not see why the very 
hour may not be shown, where it is necessary 
and can be done. To this I agree. But is it 
necessary, and can it be done in this case? 
That is the question. If it cannot be done, 
or is not proper to be done, then the case falls 
within the general rule, and the general rule 
must govern it. It seems plain to me, that 
the time when an act, which is approved and 
signed by the president, takes effect, must ap- 
pear, and can properly appear only from the 
act itself. By a standing general enactment, 
the act, when approved and signed, is to be 
forthwith lodged in the department of state 
and published; and the act so lodged in the 
department of state, or a certified transcript 
or authorized printed copy of it, is of course 
the only proper evidence, not only of its ex- 
istence as a law, but of the thne of its com- 
mencement; though it may be necessary and 
admissible in some instances, particularly 
when an act becomes a law by not being ei- 
ther signed or returned with objections, or by 
being returned and repassed by congi-ess, to 
carry back the inquiry to the legislative jour- 
njils. But it would be as unsafe, as it would 
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be unfit, to allow the commencement of a 
public law, whenever the que'stion may arise,, 
whether at a near or distant time, to depend 
upon the uncertainty of parol proof, or upon 
anything extrinsic to the law and the authen- 
ticated recorded proceedings in passing it. In 
the ease of Latless v. Holmes, 4 Term R. 660, 
which arose upon an act to take effect from 
and after its passage, it was determined that 
the time when the act passed could be known 
only by reference to the statute book. That 
would seem to be the sound and true doc- 
trine upon the subject; and it appears to be- 
fully confirmed by the observations of Lord 
Tenterden in Rex v. Justices of Middlesex, 2: 
Barn- & Adol. 818, where, speaking in refer- 
ence to the time when acts of parliament 
were considered as referring to the first day 
of the session, he says, that if two acts, passed 
in the same session, were repugnant, it was^ 
not possible to know which of them received 
the royal assent first, for there was then no 
indorsement, as there is now, of the actual 
day on the roll. 

As already suggested, now, in England as 
well as here, the operation of every act com- 
mences from the time of its approval by the 
executive, unless it is otherwise provided in 
the act. By the statute (33 Geo. III. c. 13) 
it is enacted, that upon every act of parlia- 
ment, the day, month and year of its recav- 
ing the royal assent shall be indorsed, and 
such indorsement shall be taken to be a part 
of the act, and to be the date of its com- 
mencement, when no other comment is there- 
in provided. The matter here, under the pro- 
visions of the constitution, or the practice of 
the government, as to the time when a law 
takes effect on being approved and signed by 
the president, is, in my judgment, placed up- 
on no different footing. Neither in such case^ 
any more than in the case where a law takes 
effect on being returned by the president with 
objections and repassed by congress, or on 
not being signed or returned within ten days 
after being presented to him, are any divi- 
sions of a day either implied or contemplated. 
The president has a right to retain a bill ten 
days for consideration, and if he approves it 
on any day within that time, he indorses the- 
day of its approval upon the bill. The hour 
of the day, according to uniform and uninter- 
rupted usage, never appears— for the reason,, 
undoubtedly, that it is considered the same 
in legal effect, and consequently immaterial, 
whether the approval is upon one moment of 
the day or another. AU we know, or can 
judicially Imow, Is what appears from the 
date of the approval, which i^ a part and an 
essential part of the act, and anything be- 
yond that we have no legal means of knowing. 
It is legally impossible, therefore, to distin- 
guish between different parts of the day, if 
it was admissible to do so; and I must add, 
that I cannot see either the fitness, propriety, 
policy, or necessity, of introducing into the 
law, if practicable, the anomaly of making a 
repealing act, and the act repealed, both in 
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force and operation on one and the same day 
-one act on one part of the day, and the 
other act on the other part of the day. 

So far as it eoncems the commencement or 
termination of pubKc laws, a da/ is an indi- 
7isible portion of time; and, I repeat, it 
would he unfit, inconvenient, and serve no 
valuable purpose, in my opinion, to have it 
otherwise. Of what practical impoi*tance can 
It be, whether a law takes effect on one or 
another part of a particular day? If it be 
meant that no law should go into operation, 
before the people have had the means of 
Imowing its provisions, the proposition is a 
plain one, and easily understood; but it is 
not so easy to see or understand how it can 
be very material, so far as it respects the 
people's Imowing or having the means of 
knowing the law, whether it takes" effect the 
first or last part of the day on which it is 
approved. Whether a law ought to be made 
to take effect immediately on its passage, is a 
matter very proper for the consideration of the 
'legislature. All laws, before they become such, 
pass through several stages, and are usually 
very slow in their progress. While they remain 
in transitu in congress, which is commonly a 
considerable time, the various proceedings up- 
on them are spread abroad over the country 
through the medium of the public journals; 
and as it is known and understood that laws, 
after passing through the different legislative 
stages, take effect, in general, and unless it is 
otherwise specially provided, the day they are 
approved and signed by the president, there 
is veiy little reason for saying there is any 
surprise upon the public. 

It would seem, however, to be more proper, 
as being more agreeable to the spirit of our 
institutions, that criminal laws, espedally 
such as create new offences, or augment the 
punishment of old ones, should be made to 
take effect on a fixed future day, in order that 
they may be published and promulgated be- 
fore they go into operation; but if made to 
take effect immediately on their passage, as 
it is generally supposed they may be constitu- 
tionally, it would be of very little conse- 
quence, as to any purpose of notice or publici- 
ty, at what part or hour of the day their oper- 
ation commences. The supposition that there 
may, by possibility, be in point of fact, if not 
of law, a retrospective or ex post facto opera- 
tion in such a case, proves, if it proves any- 
thing at all, not tliat we should divide the 
day into parts and restrict the law to the 
precise moment when it was actually approv- 
ed, which we have seen to be impracticable, 
but, rather, that we should exclude the day 
of passing the law, which would not be im- 
practicable, altogether from its operation; 
■thus making criminal laws an exception to 
the general rule which has long obtained in 
the construction of statutes in this particular, 
and which is expressly confirmed and settled, 
as we shall hereafter see, by a modern adju- 
dication of the best and highest authority. 
But, then, if we are to reason from supposed 



possible cases, we ought not to overlook the 
possible one of a criminal law being repealed 
and an act prohibited by it bwng committed 
on the same day of its repeal; and we should 
not be unmindful of what would be the effect,, 
in such case, of excluding the day, or, accord- 
ing to a late suggestion, of suspendmg the 
operation of the repeal in judicial construc- 
tion until the last instant of the day. It is- 
easy to suppose extreme cases; but remote 
bare possibilities, however ingeniously put, 
merit but little consideration in settling a gen- 
eral principle. 

As I have already said, the question arising 
in this case was first presented to me in a 
case of compulsory bankruptcy, which, what- 
ever it jnay be ui form, partakes in some 
measure of the nature of a crhninal proceed- 
ing. I was called upon to say, whether you 
could coerce a man into bankruptcy against 
his Will, divest him of all his property ai33 
rights of property, put a stop to his occupa- 
tion, and break up his business, imder a pro- 
ceeding instituted and commenced on the day 
the bankrupt law was repealed. The ques- 
tion comprehended not only this, but also 
whether you could prosecute, and punish 
criminally, false swearing, or any other for- 
bidden act done under such proceeding. I ' 
thought the question a very grave one, and 
felt its weight and importance. I thought 
wha.t I have stated could not be done con- 
sistently with established legal pruidples; and 
I did not feel authorized to introduce new 
rules or new principles of law, or at liberty 
to mdulge in any subtlety or refinement on old 
ones, to enable me to sustain a proceeding in- 
volving sudi consequences. 

AH agree that the material point in this- 
case is, when did the act repealing the bank- 
rupt law take effect? The whole question de- 
pends upon that. Now, I think this point 
has long ago been decided and settled in this= 
country. It was decided and settled, as it ap- 
pears to me, by the supreme court of the 
United States, in the case of Arnold v. U. S.^ 
9 Cranch [13 U. S.] 104. O^e question in that 
case was, whether a certahi cargo of goods^ 
imported into the United States, came imder 
the operation of the act of 1812, imposing 
double duties. The act provided, that an ad- 
ditional duty of one hundred per cent, uport 
the permanent duties imposed by existing 
laws, should be levied and collected upon all 
goods, wares, and merchandise, which should, 
from and after the passing of the act, be im- 
ported into the United States from any for- 
eign port or place. The act was approved 
and signed by the president on the 1st day of 
July, and the goods were imported' into the 
United States on the same day. The question 
was, whether the goods were subject to the 
double duties imposed by the act; and this 
depended upon a decision, of the question when 
the act took effect. 

It is insisted by counsel, that the court 
ought to give sudi a construction to the act, 
as that no citizen could, by possibility, be sub- 
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Jected to its operation before it had actually 
passed; and that to prevent this, the court 
must either exclude the 1st day of July alto- 
gether, or must admit fractions of a day and 
suffer an inquiry into the veiy moment of 
time when the act received the signature of 
the president; for, if a vessel had arrived 
in the mornmg of the 1st day of July, and the 
act was not in fact approved by the president 
until the afternoon of that day, it could not 
be pretended that the goods brought in such 
vessel were imported after the passing of the 
act; and it was ar^ed, that the difficulties 
attending an inquiry into the time when a 
law was approved, as well as the impropriety 
of calling on the president for information 
as to the moment when it received .his sanc- 
tion, might induce the court to say, that when 
the act was to take'efCeet from and after the 
passing of the same, they would, as a general 
rule, exclude the day on which it passed. 
Such were the considerations urged by the 
learned counsel in the case; and it will be 
perceived that they are substantially the same, 
as those which have been presented on this 
occasion. But the court repudiated the argu- 
ment of the learned counsel altogether, and 
held the construction contended for to be en- 
tirely madmissible. They said the statute 
was to take effect from its passage, and it was 
a general rule, that, when the computation 
was to be made" from an act done, the day 
on which the act was done is to be included. 
This was a direct recognition, that, in a ques- 
tion as to the time when a law takes effect, 
thei-e are no parts or divisions of a day. The 
day is to be included, because, there being no 
fraction of a day, the act relates to the first 
moment of the day on which it is done, and as 
If it were then done. This is the very rea- 
■son given in the books for the rule the court 
rely upon. Instead of intimating, that there 
'Could be any fraction of a day in such a 
question, or that it would be proper to reverse 
the general rule of law and consider the act 
in force only f roin the last instant of the day, 
the court held, that the day on which the act 
was approved was to be included in its opera- 
tion, and that goods imported on that day 
must be taken to have been imported after 
the passing of the act, and of course were lia- 
ble to the double duties imposed by it. Such 
was the decision; and it su'rely could not 
have been supposed at the time that the deci- 
sion was at all at variance with any of the pro- 
visions of the constitution, or in the slightest 
degree incompatible with any of its prhiciples 
or objects. 

The case to which I have just referred is 
certainly a very strong case, and appears to 
me to be exactly in point. It decides, that an 
act, which is to take effect from and after 
its passage, goes into operation the day on 
which it is approved, and includes the day. 
The determination is one of high and para- 
mount authority, and, m my judgment, covers 
the whole question presented in the present 
^ase. Looking, then, both to principle and 



authority, I am not able to see that there Is 
any substantial ground for doubt upon the 
matter. Still, as different views have been 
expressed elsewhere, and as I never wish the 
rights of any party to be conclusively bound 
by my opinion, when there is any way open 
for an appeal to a higher tribunal, I shall very 
readily allow the qu©tion, if the petitioner 
desire it, to be certified into the circuit court, 
to be there ultimately settled and finally dis- 
posed of. 
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WELSH V. LINDO. 

[1 Cranch, O. C. 497.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

Evidence— Prior Jddgmest— Pbomissobt Note. 

In an action against an indorser of a promis* 
sory note, a record of a judgment upon the same 
note between other parties cannot be given in 
evidence, unless the note itself be produced, and 
the defendant's indorsement proved. 

Assumpsit against the defendant as in- 
dorser of a promissory note made by Ker- 
chival to Lindo, who assigned it to Welsh, 
"without recourse," who assigned it to Hodg- 
sett. 

E. J. Lee, for plaintiff, offered no evidence 
but a transcript of a record of a suit be- 
tween Hodgsett and Kerchival, upon the 
note described in the declaration, in which 
suit the defendant pleaded payment to Lin- 
do, and obtained a verdict on that issue. 

jNIr. Swann objected— That the record was 
not evidence in this cause, unless the plain- 
tiff satisfied the jury, by other evidence, that 
the defendant assigned the note to the plain- 
tiff. The note should be produced, and the 
handwriting of the defendant pro-ved. 

E. J. Lee, contra. The note is filed in the 
court of Woodford county in Kentucky, at a 
greater distance than one hundred miles. 
The plaintiff cannot have a subpoena duces 
tecum. He cannot obtain the note. Hodg- 
sett and Welsh both claimed under Lindo. 
A verdict is evidence, if it concern the same 
point, though not between the same parties. 
It is the best evidence in the power of the 
plaintiff. 

Mr. Swann, in reply. Upon application to 
the court in Kentucky, it is probable they 
would have suffered the original note to be 
taken out. Nothing appears to the contrary. 
Until the assignment of Lindo is proved, it 
dees not appear that Xjndc was privy to 
Welsh, or to either of the other parties. 

1 [Reported by Hon. William Cranch, Chief 
J uilge,] 
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THE OOURT (DUCKETT, Circuit Judge, 
absent) instructed the jury tliat the record 
Is not evidence until the assignment from 
Lindo to the plaintiff be first proved other- 
Tvise than by the record. A Juror Tvas with- 
drawn by consent, and the cause continued 
at the costs of the plaintiff, 

[On a subsequent trial a verdict was rendered 
for defendant. The cause was then carried by 
writ of eiTor to the supreme court, where the 
judgment of the circuit court was affirmed. 7 
Cranch (11 U. S.) 159. 

[See' Case No. 17.409.] 
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WELSH V. LINDO. 

[1 Cranch, O. O. 508.] i 

Circuit Court, District of Columbia. July 
Term, 1808. 

EviDEXOE — Debt on Promissobt Note — ^Formeb 
Recovery. 

1. A former recovery may be given in evi- 
dence upon nil debet. 

2. A former recovery upon a count for goods 
sold and delivered, may be given in evidence 
in_ an action of debt upon a promissory note, 
with an evidence that judgment was confessed 
in the former action upon and for the note now 
declared upon. 

[Cited in New Yorli, L. B. & W. R. Co. v. 
aicHenry, 17 Fed. 418,] 

Debt on a promissory note for §382.47. The 
defendant pleaded nil debet. 

Mr. Swann and Mr. Jones, for defendant, 
offered in evidence under the plea of nil deb- 
et, a record of Frederick county, Virginia, 
of a judgment upon a declaration for $10,- 
000 for goods, wares, and merchandises sold 
and delivered, upon which judgment was con- 
fessed for £739 13s. and offered parol evi- 
dence to prove that the judgment was upon 
and for this note and another. 

C, Simms and E. J, Lee, for plaintiff, ob- 
jected that it ought to have been pleaded; 
that it cannot be for the same cause of ac- 
tion. Goods sold and. delivered, and a prom- 
issory note are different causes of action, and 
cannot be averred to be the same. Rook v. 
Sheriff of Salisbury, 12 Mod. 412; Bredon v. 
Harman, 2 Strange, 701; 4 Bac. Abr. 114; 
Id. "Pleas and Pleading, I." 113. 

THE COURT (DUCKETT, Circuit Judge, 
absent) was of opinion that the former re- 
covery may be given in evidence on nil debet, 
and that parol evidence may be given to 
show, that although the action was indebita- 
tus assumpsit for goods sold and delivered, 
the judgment was really confessed for and 
upon the notes, and that this parol evidence 
was not contradictory to the record. 

The plaintiff became nonsuit, with leave to 
move to reinstate. 

[See Case No. 17,408,] 

1 [Reported by Hon. William Crancli, Chief 
Judge.] 
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The WENONA 

[4 Ben. 207.] i 

District Court, N. D. New York. May, 1870.2- 

Collision on Lake Erie— Stbat^i!eb and Schoon- 
er — ^Vessels Meeting — Lights— Change 
of Coorse in Extremis. 

1. The steamer W. and the schooner F. came- 
in collision on Lake Erie, on the night of No- 
vember 29, 1869. The wind was about south. 
The F. was heading about southwest by west,, 
close hauled, running five or six miles an hour. 
She saw the head-light of the W. nearly ahead, 
but a little on her starboard bow, and at once 
displayed a torch light. That light was displayed- 
a second time before the collision. The F. was- 
kept on her course till shortly before the colli- 
sion, when her helm was put hard a-port. The 
W. was heading east three-quarters north. 
She saw the flash light of the P. a little on her 
port bow, and kept on till the green light of the- 
F. was seen nearJy ahead, when her helm was- 
put to starboard, and she swung slowly to port, 
keeping on at her speed of eight to ten miles an 
hour, till the vessels were, as she claimed, from, 
an eighth to a quarter of a mile apart, and the 
green light was on her starboard bow, when 
the green light disappeared, and the red light 
of the F. came in sight. The helm of the W. 
was at once put hard a-starboard, and her en- 
gine was stopped and backed, and several turns- 
back were made before the collision. The W. 
struck the F. on her port bow, angling forward, 
and sunk her. It appeared that the lights of" 
the F. were set on her pawl post, and were- 
twenty-two inches apart, that being the diam- 
eter of her bowsprit. Held, that the steamer- 
was in fault for not having taken earlier and" 
more decided measures to avoid the schooner: 
that she should have starboarded more decided- 
ly when she made the first change; that she 
should have slowed before she did, stopped and" 
backed earlier; and that, on seeing the red 
light, she should have ported. 

2. The schooner was not in fault for chan- 
ging her course on seeing the near approach of" 
the steamer, without any apparent change of 
her course, notwithstanding the exhibition of 
the two torch lighte. 

3. The lights of the F. were not placed in ac- 
cordance with the statute, and their position- 
was a fault on her part, but the W. was not 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Reversed in Case No. 17,411. Decree of 
circuit eoiurt reversed by supreme court in 19" 
Wall. (86 U. S.) 41.] 
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jnisled by th^m, and that fault therefore did 
not contribute to the collision. 

In admiralty. 

B, H. WilliaiDS and Ganson, for libellant 
-Geo. B, Hibbard, for respondents. 

HALL, District Judge. This suit is prose- 
cuted by WiUiam T. Fraser, the owner of the 
schooner Fremont, against the propeller We- 
nona, to' recover the damages occasioned by a 
collision between those vessels on Iiake Erie, 
about nine o'clock in the evening of the 29th 
day of November, 1869. The Fremont sunk 
soon after the collision, and, with her cargo 
of salt, was totally lost. 

The libel alleges that, about nine o'clock in 
the evening, while the Fremont was on a voy- 
age from Oswego to Sandusky, and near the 
middle of Lake Erie the masthead light of the 
"Wenona was discovered nearly ahead, and 
apparently about a mile and a half distant; 
that the schooner was then moving southwest 
by west half west, about five or six miles an 
hour; that she was properly oflacered and 
manned, and had the proper lookout, and dis- 
played the required signal lights; that as soon 
as the masthead light of the Wenona was dis- 
-covered, a torch light was lighted, and con- 
spicuously displayed on the Fremont, and that 
such torch was kept lighted and swung on the 
Fremont until on or about the moment of the 
collision; that after said masthead light was 
■discovered, the Fremont kept her said course, 
' and very soon after, the red and green lights 
of the propeller were discovered ahead of the 
■■schooner, and apparently about a mile off; 
that the schooner kept her course, and a few 
minutes afterwards the hull of the propeller 
was discovered on the port bow of the sehoon- 
■er, and the propeller seemed to be crossing the 
bow of the schooner; that the propeller con- 
tinuing to approach the schooner with great 
velocity, and a collision being inevitable, and 
the propeller being about to run down the 
■schooner, the master of the schooner, to lessen 
the force of the blow, ordered the hehn of the 
schooner to-be put to port; that the propeller 
immediately thereafter struck with her stem 
the port side of the schooner, on her weather 
bow, at an angle from eight to ten points, 
staving in the bow, and smashing the planks 
and timber of the schooner, so that the schoon- 
er and her cargo sank and were totally lost, 
about an hour after the collision took place. 
The Ubel also alleges that the weather was 
hazy, with rain, and that the wind was from 
the south. 

The answer alleges that the propeller was 
properly officered, manned, and navigated, and 
had the proper lookout and signal lights, and 
was not in fault in respect to the collision; 
and it denies all the allegations of the libel, 
which are inconsistent with the statements 
of the answer. It then states that while the 
propeller was proceeding on a course east 
three-quartera north, a flash light was seen 
at a considerable distance off, about half a 



point on the propeller's port bow; that the 
jBash light appeared alone for a short time, 
when a green light was seen from the propel- 
ler, dead ahead, or nearly so; that the wheel 
of the propeller was put a-starboard, and she 
s-wung and continued to swing to port; that 
the green light opened on the propeller's star- 
board bow, and afterwards the green light of 
the schooner disappeared, arid her red light be- 
came visible; that the wheel of the propeller 
was put hard a-starboard, and her engine was 
stopped and backed; that soon afterwards the 
propeller and schooner came in collision, the 
schooner striking the propeller on her star- 
board bow, at an angle which the respondents 
were unable to state precisely. 

These statements of the pleadings are mea- 
gre and indefinite, rather than fuU and pre- 
cise; and there is, in some respects, considera- 
ble discrepancy between the allegations of the 
parties and their proofs. The proof, on the 
part of the Wenona, is, that although her gen- 
eral course was, by her own compass, east 
three-quarters north, as stated in the answer, 
her true and actual course was east by north 
half north, or three-fourths of a point to the 
northward of the course stated in the answer. 
The proofs on the part of the schooner are, 
that her heading was southwest by west half 
west, as stated in the libel, but her master tes- 
tified that she was making about a point lee- 
way. There was therefore, according to the 
proofs of the two vessels, only a single point 
between the lines of their respective keds, 
and still less difference in the lines of their 
actual progress, as they were proceeding in 
nearly opposite directions. There is little 
doubt that the speed of the propeller was 
about ten miles an hour, and the speed of the 
schooner about five or sis miles an hour. The 
proof shows that the night was dark, with a 
drizzling rain; and although the witnesses 
state that there was no fog, they all agree 
that there was a haze upon the water. It 
was therefore a night not favorable to the 
early discovery of approaching signal lights, 
and for that reason great care and vigilant 
watchfulness, on the part of the lookout and 
oflicer in charge of each vessel, were required 
in order to prevent a collision. 

(After giving an abstract of the statements 
of the principal witnesses from each vessel. 
The judge proceeded): Upon these pleadings 
and proofs, it is not difficult to reach a satis- 
factory conclusion in respect to some of the 
material facts of the case; but in respect to 
others, and particularly hi respect to the dis- 
tances between the vessels when the difEerent 
changes of helm were made, and to the extent 
to which each vessel changed her course, there 
is much uncertainty and doubt. The general 
course, or rather heading, of the Wenona, be- 
fore her course was changed to avoid a col- 
lision, was east by north half north, and 
that of the Fremont was southwest by west 
half west They were therefore heading in 
nearly opposite directions, there being only a 
single point between the lines of their respec- 
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tiye keels, and the leeway wnich the Fremont 
was maldng made the lines of their actual 
,progress nearly parallel. The Fremont, when 
her torch light was first seen -from the We- 
nona, was about half a point off the port how 
of the latter. The Wenona was more nearly 
-directly ahead of the Fremont, but probably 
about a quarter of a point off her starboard 
bow. But such bearings are only approxima- 
tions to mathematical accuracy, for when a 
light is seen half a point or more off the bow 
of a moving vessel, and its bearing is deliber- 
jitely and carefully estimated by the eye only, 
without the use of a compass or other instru- 
ment to determine its bearing, such estimate 
may be deemed a close one if it is within a 
quarter of a point of the true bearing. Esti- 
mates of time and estimates of distance— par- 
ticularly the distance between vessels ap- 
proaching each other in a dark, hazy, rainy 
night— are still more unreliable; but, never- 
theless, it is upon such and similar estimates, 
4ind upon the conflicting testimony of witnesses 
not always disinterested and unprejudiced, 
that courts of admiralty are compelled to de- 
cide important collision suits, according to 
their views of the preponderance of the testi- 
mony and the probabilities of the case. 

The estimates of the respondent's witnesses 
In respect to the distance between the ves- 
sels and the time that elapsed between the 
first exhibition of a torch light and the col- 
lision, if entirely reliable, would show that 
the vessels were then two miles or more 
apart; but their testimony in respect to the 
subsequent management of their own ves- 
sel and the angle at which the vessels struck, 
as well as the testimony on the part of the 
libellant, renders it most probable that when 
the torch light was first seen, the vessels 
were not more than a mile and a half apart. 
The wind was between south and south- 
south-east, and probably between south and 
south by east. The Fremont was nearly 
close-hauled, and was making considerable 
leeway; and her master, who alone testified 
in respect to the extent of such leeway, es- 
timated that her actual course through the 
water was a point to the northward of the 
line of her keel. This estimate may be 
somewhat too liberal, and the propeller may 
have made a very little leeway; and it may 
therefore be safe to assume that the leeway 
of the schooner exceeded that of the propeller 
only half or three-fourths of a point. The 
heading of the Fremont being one point more 
to the southward than the northward head- 
ing of the Wenona, the former should show, 
as she did, her green light to the "Wenona, 
while it is- quite probable that the Wenona, 
from her being more directly ahead of the 
Fremont, and from the shorter screens of 
her signal lights would show both her colored 
lights to the Fremont Almost immediately 
after first seeing the green light of the Fre- 
mont, and before any sufficiently careful 
observation of the continued bearing, or 
"liange of bearing, of her light had been 



made, the wheel of the Wenona was star- 
hoarded, and she continued to swing very 
slowly under a starboard wheel, until her 
wheel was ordered hard-a-starboard, a very 
short time prior to the collision. She was 
not steadied after her wheel was first star- 
boarded, and her master testified that he 
thought she might have swung seven and a 
half points to port before the collision. 

The slow but continuous change of the pro- 
peller's course, as she proceeded at a speed of 
about ten miles an hour, and as the schooner 
proceeded on her comse at a speed of five or 
six miles an hour, and making a half a 
point or more of leeway, would probably 
keep the propeller's head so nearly directly 
towards the schooner, that both the propel- 
ler's signal lights would be seen from the 
schooner, although the schooner, from her 
heading being about half a point to the south- 
ward of the propeller's original heading and 
position, and still further to the southward 
of the propeller's heading after her wheel 
was put to the starboard, would continue to 
show her green light to the propeller until 
the schooner's wheel was put hard-a-port, to ' 
avoid the collision, or to lessen the effects of 
the blow. And this would be the more prob- 
able, because, as soon as the propeller's 
coiu:se was changed half a point under her 
starboard wheel, she would be running on a 
curved line which would carry her more and 
more to the northward of the heading of the 
schooner. When the schooner put her wheel 
hard-a-port and changed her course so as to 
bring her red light into view from the pro- 
peller, the propeller's wheel was put hard-a- 
starboard, and both vessels swung rapidly to 
the northward until they struck. 

As before stated, it can hardly be doubt- 
ed that most of the estimates of time and dis- 
tance made by the witness^ of the respond- 
ents were too liberal, and that the changes of 
the helm of the propeller were not ordered 
until the vessels were nearer together than 
their estimates would indicate. If the ves- 
sels were two miles apart when the first 
torch light was seen by the lookout and 
master of the propeller, and her wheel was 
then starboarded, and afterwards put hard- 
a-starboard— both as soon after as should be 
inferred from their testimony— it is hardly 
possible that the propeller ran less than three- 
fourths of a mile while constantly swinging 
under a starboard wheel, or that she would 
not have swung to port more than seven and 
a half or even nine points before the colli- 
sion. On the other hand, it is quite certain 
that some of the estimates of time and dis- 
tance made by the libellant's witnesses are 
not sufficiently liberal, and it is most likely 
that the wheel of the schooner was ordered 
hard-a-port when the two vessels were as 
much as three or four and possibly five or sis 
hundred feet apart. 

The proof on the part of the schooner is 
positive that she kept steadily upon her gen- 
eral course, until her helm was put hard-a- 
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port just prior to the collision; and the 
proof on the part of the propeller does not 
tend to prove any change of her course until 
the change was made which brought her red 
light into view, a short time before the col- 
lision. The propeller's witnesses state that 
the vessels were then from an eighth to half 
a mile apart, but this distance, like the oth- 
er distances, was doubtless overstated. On 
the other hand, the witnesses for the libel- 
lant who state that the vessels were not more 
than from 100 to 400 feet apart, when the 
schooner's helm was ordered hard-a-port— 
different witnesses giving different estimates 
of the distance— have probably under-estimat- 
ed the distance. It was after this red light 
was seen from the Wenona that her wheel 
was ordered hard-a-starboard; and it was 
not until after that second change of wheel, 
nor until after the master of the "Wenona (as 
he testified) saw that they could not clear 
the schooner, that the bells of the Wenona 
were rung to stop and back her engine. The 
engineer of the propeller testified that he 
stopped and reversed his engine in four sec- 
onds, and that the engine had made from six 
to eight and perhaps ten revolutions back- 
ward before the vessels struck. Her mas- 
ter's testimony in respect to .giving and im- 
mediately repeating the signals to stop and 
back, and the striking of the vessels imme- 
diately after, as well as the great force and 
destructive effects of the blow, and the tes- 
timony of the libellant's witnesses that they 
heard the bells of the propeller just before the 
vessels struck, show that these signals were 
not given until the vessels were very near 
togetier, and no previous order to slacken the 
propeller's speed had been given. The mas- 
ter of the Wenona says that when he first 
saw the red light of the schooner, she was 
from a quarter to half a mile off, and then he 
ordered his wheel hard-a-starboard. If she 
was then even a quarter of a mile off, and he 
had instantly rung to stop and reverse his 
engine, it is believed that the headway of the 
Wenona could have been stopped, or so much 
lessened that the schooner would not have 
been struck, or would not have been very 
materially injured, even if the vessels had 
come in contact. But no signal to stop and 
reverse,, or even to slacken speed, was then 
given, and it is evident that the signal to 
stop and back was given so late that the 
speed of the propeller had not been greatly 
reduced before the collision occurred. 

The testimony on the part of the libellant 
shows that the propeller, as she approached 
the schooner, continued to head nearly on 
the latter, and that the schooner's helm was 
not changed until a collision seemed inevita- 
ble. A powerful propeller, approaching at 
full speed, and continually heading almost 
directly upon the schooner, without any ap- 
parent change of course tending to avert the 
threatened collision, until the vessels were 
not more than five or six hundred feet apart, 
although two successive torch-lights had 



been burned to warn her of the apprehended 
danger, would present such an appearance 
of great and imminent danger to the vessel 
and her crew,that the most experienced and 
least excitable officer of the deck might well 
feel that something must be done to avert 
the impending <ianger. As against the pai'ty 
whose fault had brought him into such dan- 
ger, even an error of judgment should not, 
under such circumstances, be considered a 
fault. But it is by no means certain that 
there was any error of judgment. The pro- 
peller had the right to choose her side in 
passing the schooner, and she had not made 
a decided change of course, so as to show 
that her wheel had been changed. In ig- 
norance of what change, if any, she would 
make, and with the imminent danger of be- 
ing almost immediately run down by a pro- 
peller which had apparently given no atten- 
tion to her two torch-lights, or her ordinary 
signal lights, the master of the schooner 
can hardly be deemed in fault, because he 
oidered his wheel hard-a-port; even if there 
was no reason whatever for preferring that 
order, to an order to put the wheel hard-a- 
starboard. ■ But the more usual change of 
wheel to avoid a collision, when the ap- 
proaching vessel is in imminently dangerous 
proximity, is to put it hard-a-port; and it is 
the habit, and it may almost be said to be 
the instinct, of a sailor to adopt that course, 
when there is apparently no reason to prefer 
the opposite change of helm. But, in this 
ease, the proof shows that the Wenona, 
though coming almost directly towards the 
schooner, was on the schooner's port bow; 
so that the change of wheel made by the 
schooner was the proper change, under all 
the indications to which her master was 
obliged to look to determine its propriety. 
Besides, the vessels were then so situated, 
both in respect to their heading, and their 
dangerous proximity and speed, that It is 
impossible to say that the collision would 
have been averted, or the injury less, if the 
schooner had not changed her wheel, as it 
is most likely that the schooner would then 
have been struck on her side, nearly amid- 
ship and more nearly at a right angle. 

The provisions of the 3d section of the act 
of congress of April 29, 1864 [13 Stat. 59], so 
far as the same relate to signal lights to be 
carried by sail vessels, and which require 
sailing ships or vessels, when under way, to 
carry, "On the starboard side, a green light 
so constructed as to show an uniform and 
unbroken light over an are of the horizon 
of ten points of the compass, so fixed as to 
throw the light from right ahead to two 
points abaft the beam on the starboard side, 
and of such a character as to be visible on 
a dark night, with a clear atmosphere, at a 
distance of at least two miles;" and, "On the 
port side, a red light, so constructed as to 
throw an uniform unbroken light over an 
arc of the horizon of ten points of the com- 
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pass, so fixed as to threw the light from 
right ahead to two points abaft the beam on 
the port side, and of such a character as to 
be visible on a darlc night, with a clear at- 
mosphere, at a distance of at least two 
miles;" and that "the said green and red lights 
shall be fitted with inboard screens, project- 
ing at least three feet forward from the 
light, so as to prevent these lights from be- 
ing seen across the bows," must be consider- 
ed, as they prescribe the signal lights which 
the Fremont was bound to can*y and dis- 
play on the night of the collision. In addi- 
tion to colored lights, such as the Fremont 
was bound to cax-ry, the Wenona was bound 
to carry, and did carry, a bright mast-head 
light; but it is not necessary to refer more 
particularly to the provisions relating to the 
lights to be carried by propellers and other 
steam vessels, because it is not deemed nec- 
essary to discuss the question as to the suffi- 
ciency of the propeller's lights. It is entire- 
ly clear that the collision complained of was 
not caused by any deficiency in the propel- 
ler's signal lights; and there is scarcely any 
doubt that she carried and displayed all the 
signal lights required. 

The 15th, 16th, ISth, and 19th articles of 
said act prescribe the duties which devolved 
upon the Wenona and Fremont, from the 
time that there was risk of a collision be- 
tween them. These articles are the same, 
in substance, as the rules which had been 
often sanctioned and enforced by our courts 
of admiralty, in cases like those provided for 
in such articles, before the adoption of such 
articles by the act of congress. In the case 
of New York & Liverpool U. S. M. S. Go. v. 
RumbaU, 21 How. [62 U, S.] 372, 3S3, the su- 
preme court of the United States, after dis- 
cussing the testimony in the case, and show- 
ing that the direct testimony of those on 
board a sailing vessel, in respect to an al- 
leged change of her course, should generally 
prevail as against the statements or opin- 
ions of the witnesses on the approaching ves- 
sel, proceed to say, "The evidence clearly 
shows that the brig kept her course, with- 
out any change whatever, until the peril was 
impending and the collision inevitable. An 
error committed by those in charge of a ves- 
sel under such circumstances, if the vessel 
is otherwise without fault, would not impair 
her right to recover for the injuries occasion- 
ed by the collision, for the plain reason that 
those who produced the peril, and put the 
vessel in that situation, would be chargeable 
with the error, and must answer the conse- 
quences. Sailing vessels, when approaching 
a steamer, are required to keep their course; 
and steamers, under such circumstances, as 
a general rule, are required to keep out of 
the way. Many considerations concur to 
show that all those, engaged in navigating 
vessels upon the seas, are bound to observe 
the nautical rules, recognized and approved 
l>y the courts, in the management of their ! 
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vessels on approaching a point where there 
is danger of collision. Those rules were 
framed and are administered to prevent 
such disasters, and to afford security to life 
and property exposed to such dangers; and 
public policy, as well as the best interest 
of aU concerned, requires that they should 
be constantly and rigidly enforced in all 
cases to which they apply. Few cases can 
be imagined where it is more needful that 
they should be observed than when a steam- 
er and a sailing vessel are approaching each 
other in opposite directions, or on intersect- 
ing lines, for the obvious reason that the 
negligence of the one is liable to baffle the 
vigilance of the other; and if one of the ves- 
sels, under such circumstances, follows the 
rule, and the other omits to do so, or violates 
It, a collision is almost certain to follow. 
Rules of navigation, such as have been men- 
tioned, are obligatory upon vessels approach- 
ing each other, from the time the necessity 
for precaution begins, and* continue to be 
applicable as the vessels advance, so long as 
the means and opportunity to avoid the dan- 
ger remain. They do not apply to a vessel 
required to keep her course, after the ap- 
proach is so near that the collision is in- 
evitable, and are equally inapplicable to ves- 
sels of every description, while they are yet 
so distant from each other that measures of 
precaution have not become necessary to 
avoid a collision. Sailing vessels approach- 
ing a steamer axe required to keep their 
course on account of the correlative duty 
which is devolved upon the steamer in- or- 
der that the steamer may know the posi- 
tion of the object to be avoided, and may 
not be led into error in her endeavor to 
comply with the requirement. Under the 
rule that the steamer must keep out of the 
way, she must of- necessity determine for 
herself, and upon her own responsibility, 
independently of the sailing vessel, wheth- 
er it is safer to go to the right or left,, 
or to stop; and in order that she may not 
be deprived of the means of determining 
the matter wisely, and that she may not be 
defeated or baffled in the attempt to perform 
her duty in the emergency, it is required in 
the admiralty jurisprudence of the United 
States that the sailing vessel shall keep her 
course, and allow the steamer to pass either 
on the right or left, or to adopt such meas- 
ures of precaution as she may deem best 
suited to enable her to perform her duty and 
fulfil the requirement of the law to keep out 
of the way. Repeated decisions of this court 
have affirmed the doctrine here laid down, 
and carried it out to its logical conclusion, 
and in so many instances that the question 
cannot any longer be regarded as open to 
dispute. Accordingly, it was held in the 
case of the steamer Oregon v. Roeca, is 
How. [59 U. S.] 570, that when a steamer ap- 
proaches a sailing vessel, the steamer is re- 
quired to exercise the neeessaiy precautions 
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to avoid a collision; and if this be not done, 
prima facie, the steamer is chargeable with 
fault." And see The Nichols, 7 Wall. [74 U. 
S.] 656, 666; The OarroU, 8 Wall. [75 U. S.] 
302, 305, 306. 

Under the rules of navigation cited from 
the act of congress, and under the well con- 
sidered fJecisions of the admiralty courts, the 
Wenona must be held in fault. 

1. She wai sufficiently warned by the dis- 
play of the first torch light on the Fremont 
that there was risli of a collision, and the 
result proves that the apprehensions which 
prompted that signal of danger were not un- 
founded. There was then, or almost imme- 
diately after, a risk of collision involved, as 
was admitted by the master of the propeller 
in ordering his wheel to be changed in order 
to avoid it. It was then, by the express and 
imperative language .of article 16, the duty 
of the Wenona to slacken her speed; and 
the failure to obey the rule in this respect is 
considered a distinct fault. 

2. The light of the schooner was on the pro- 
peller's port bow when the propellei''s wheel 
was starboarded, and the actual com^e of the 
schooner, in consequence of her lee-way, was 
not then carrying her to the starboard side of 
the propeller. Only the green light of a ves- 
sel should be visible from an approaching ves- 
sel if the heading of the former be half a point 
or more to the starboard side of the latter, and 
as the wind then was, it was apparent tlmt 
the vessels were running in nearly opposite di- 
rections. If a change of course, without check- 
ing the speed of the propeller, was to be relied 
upon to prevent a collision and the vessels were 
then so near together that there was not suffi- 
cient time to watch the schooner's light until it 
fiould be determined in which direction, and 
to what extent, the propeller's wheel should be 
changed, it should have been put hard over, so 
as to produce a rapid and marked change of 
course, not only sufficient to prevent a colli- 
sion, if thQ schooner maintained her course, but 
suffident also to relieve those in charge of the 
approaching vessel from such appearances of 
impending destruction as might reasonably in- 
duce a change of course. The change of the 
propeller's wheel was made without a sufficient 
knowledge of the schooner's course; it was in 
the wrong direction, and so slight that it in- 
creased the chances of a collision, and finally 
produced that complained of. If there was not 
sufficient time to ascertmn the actual position 
and course of the schooner, so that the proper 
change of helm could be deliberately determined 
upon, the change made under such circumstan- 
ces of doubt should have been so decided, that 
proper watchfulness on the part of the officer 
of the deck and lookout of the schooner would 
have secured them against reasonable appre- 
hension of being run down by the propeller. 

3. The second torch light of the schooner, the 
near approach of the vessels, and other indica- 
tions of danger even before the red hght of the 
schooner was seen, should have induced an or- 
der to stop and reverse the engine of the pro- 



peller; but this order was not given even as 
soon as the red light appeared. If it had been 
then given, and the vessels were as far apart 
as the master of the Wenona supposes, the 
Fremont would have escaped entirely, or with- 
out more than a trifling injury; and if, as is 
believed, the vessels were then so near together 
that the headway of the propeller could not 
have been nearly stopped, there is abundant 
reason for saying that the engine of the pro- 
peller was not stopped and reversed as soon as 
the rules require. 

4. The proof shows that the schooner's light 
when first made was about half a point on the 
port bow of the propeller, and that although the 
propeller swung to port several points, xmder a 
starboard wheel, before the schooner's gr^n 
light was shut in, and her red light appeared, 
she was still, as the master of the Wenona 
says, only about two points oEf the starboard 
bow of the propeller, thus clearly showing, that 
either from her leeway or other caiise, her ac- 
tual course was continually leading her to the 
leeward, and acro^ the line of the original or 
general course of the propeller; and yet the 
master of the propeller continued to swing his 
vessel slowly to starboard, until her red light 
made it certain that she was passing rapidly 
across his bow to his port side, and then, (when, 
as he now says, he thinks she was a quarter 
to half a mile off), he ordered his helm hard- 
a-starboard, instead of stopping and backing, or 
orderhig his wheel hard-a-port, to pass under 
her stern. It is true the vessels were probably 
so near together when the red light appeared, 
that an order to put the helm of the propeller 
hard-a-port, might not have prevented the col- 
lision; but taking the estimate and testimony 
of the master of the Wenona to be entirely cor- 
rect, it is quite certain that the collision could 
then have been prevented, either by putting his 
helm hard-a-port or stopping and revei-sing his 
engine. Indeed, looking at the case as it would 
stand upon the testimony of the master of the 
Wenona alone, it is impossible to resist the con- 
clusion that the Wenona was in fault; especial- 
ly in not lessening her speed as soon as there 
was risk of collision, in not making a decided 
change of course when his helm was starboard- 
ed, and in failing to stop and reverse his engine 
when the circumstances required it Tlie im- 
portance of a strict observance of the rules 
which require steamei-s to slacken their speed 
and to stop and reverse theur engines, and al<!0 
of making decided, instead of very shght 
changes of helm, were fully discussed by this 
court m the ease of the Arctic and the Scioto, 
and can hai'dly be over stated. 

The conclusion that the propeller was in fault, 
renders it necessary to consider whether the 
schooner should also be held in fault, in respect 
to the collision. It appears that the signal 
lights of the Fremont were set on her pawl- 
post, and their sides were twenty-two inches 
apart, that being the diameter of her bowsprit; 
fliat they were square on two sides, and round 
on the other, so as to set in a comer, and were 
eight inches through the square part; tirnt 
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there was a screen board an inch and a quarter 
thick, and eight or nine feet long, and -a foot 
and a half wide at the pawl-post, set up be- 
tween the lamps, and that the pawl-post was 
about five feet above the deck, and a foot above 
the rail. That this location of the colored ligbts 
■of the schooner was improper, was insisted upon 
hy the respondents, and it was m-ged that the 
collision was caused by the fault of the schoon- 
er, in not fixing and displaying her signal lights 
as required by statute; and by her cbange of 
course a short thne before the collision. 

On the othei' band it was insisted by the libel- 
lant, that the schooner's lights were properly 
fixed and displayed; that there is no provision 
of the statute which required a different loca- 
tion; that the schooner's course was not chan- 
ged until a collision was inevitable; and tliat 
such change of course did not contribute to the 
collision. 

It can hardly be doubted that the schooner's 
lights were not located and fixed as the statute 
reqmres. Although no precise location is, or in- 
■deed properly could be, prescribed by the stat- 
ute, the rule reo[uhres that vessels shall carry on 
the starboard side, a green light, and on the 
port side, a red light; and the language, and 
the reason of the rule alike require that these 
lights sbould be displayed substantially on their 
respective sides of the vessel, histead of behig 
carried inboard and substantially on the centre 
line of the hull. Theh: location upon the pawl- 
post nearly over the keel of the vessel, and 
several feet abaft the stem, is not a compli- 
ance with the statute; and in that location they 
are mucli more likely to be obscured from the 
lookout of an approaelung vessel," than when 
carried on the side or rail, or in the fore-rigging. 
The indications afforded by these colored lights 
are, and, to a certain extent, must be mainly re- 
lied upon to determine the course of a vessel, 
approaching another vessel in the night, and 
no court should relax the stringency of the 
statutory rule, which requires their location sub- 
stantially upon the side of the vessel, and the 
fixing of their side screens of such form and 
length ^ the statute prescribes, so nearly par- 
allel to the line of the keel, as to be in sub- 
stantial if not in strict conformity with the act 
-of congress. If properly located and sufficient- 
ly secured in the fore-riggmg, with the re- 
quired side screens carefully adjusted on lines 
parallel to the vessel's keel, they may be quite 
Rs efficient as when carried upon the rail; but 
to sanction their location upon the pawl-post 
woidd, it is behoved, be extremely injurious to 
the interests of commerce. The schooner 
should therefore be held in fault, unless the tes- 
timony in the case satisfactorily shows, that 
the improper location of her signal lights, did 
not in any manner contribute ta the production 
ct the collision. This point in the case has 
therefore been very deliberately considered. 

Notwitiistanding the darlmess, the haze upon 
the water, and the fine rain, which, together, 
prevented the colored lights of a vessel from 
being seen as far as in a dark night, with a 
<;lear atmosphere, the green light of the schoon- 



er, and the only one her heading and position 
required her to show to the propeller, was seen 
as soon as the first torch light went out, and 
at such distance that there was no difficulty 
whatever in the propeller's keepmg out of the 
way of the schooner, by a decided change of 
helm, without stopping and reversing, or even 
stopping her engine. 

It is quite certain upon the testimony that 
from that time forward one or the other of the 
schooner's colored lights were or might have 
been seen, except while her flash light was ex- 
hibited the second time; there is no proof that 
both were at any time obscured by sails, bow- 
sprit, boom or rail; and there is no reason to 
befieve that those in charge of the Wenona, 
were in any way misled by the improper loca- 
tion or any other defect, of such colored lights; 
—or that the proper colored light to indicate her 
heading, was not at all times visible from the 
Wenona. It will therefore be held that the 
hnproper location of the schooner's hghts did 
not contribute to the collision. 

The reasons why the change of wheel made 
by the schooner, when a collision was inevita- 
ble, and it was apparent that the propeller was 
taking no sufficient measures to avoid it, 
should not be considered a fault contributinc: 
to the collision, have already been sufficiently 
given. 

On the whole case the propeller will be held 
in fault, and the schooner held to be without 
fault contiibuting to the collision. 

[NOTE. On appeal to the circuit court, the 
above decree was reversed. Case No. 17,4J1. 
An appeal was then taken to the supreme court, 
where the decree of the circuit court was reversed, 
and the cause remanded, with directions to affirm 
the decree of the district court, 19 Wall. (86 
U. S.) 41.] 



Case No. 17,411. 

The WENONA. 

[8 Blatchf. 499.] i 

Circuit Court, N. D. New York. June 20, 
1871.2 

Collision between Steamer and Sail — Pre- 
sumptions — Change op Coukse 
Br Sail— Lights. 

1. Tinder the rule which requires a vessel pro- 
pelled by steam to keep out of the way of a sail- 
in?? vessel, the mere proof that the former 
collided with the latter, unaccompanied by cir- 
cumstances exonerating her, raises a presump- 
tion of fault in the former, which she must over- 
come or be condemned. 

2. In this case, which was one of a collision 
between a steamer and a schooner, it was found 
that the schooner changed her course' and 
thwarted prudent and proper movements which 
the steamer, on seeing her, had made, to avoid 
her, and that the schooner was in fault and the 
steamer was not in fault. 

3. When a steamer sees the green light of an- 
other vessel directly ahead, it is nearly certain, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Reversing Case No. 17,410. Decree of cbr- 
cuit court reversed by supreme court in 19 
Wall. (86 U. S.) 41.] 



WENONA (Case No. 17,411) 

that, if both keep theur courses, there can "be no 
collision; and, in such case, starboarding by 
the steamer, out of abundant caution, though 
unnecessary, is not reprehensible. 
[Cited in The Excelsior, 12 Fed. 201, 203.] 

4. Vessels approaching each other, and see- 
ing the lights of each other, not only have a 
right, but are bound, to assume that the lights 
seen are properly set and screened. 

[Cited in The Free State, Case No. 5,090.] 

5. The location of the lights of the schooner, 
not approved. 

[Appeal from the district court of the United 
States for the Northern district of New York. 

[This was a Ubel by WilUam T. Fraser 
against the propeller Wenona, William G. Far- 
go and others, claimants. From a decree of 
the district court in favor of libelant (Case No. 
17,410), respondents appealed.] 

John Ganson, for libelant. 
George B. Hibbaxd, for claunants. 

WOODRUFF, Circuit Judge. At about 9 
o'clock in the evemng of the 29th of November, 
1869, the sdiooner Fremont, of which the libel- 
lant was master and owner, was on her voy- 
age up Lake Erie, boimd for Sandusky. Her 
coui-se, by her compass, was south-west by 
west half west, with a six knot breeze from 
south or between south and south by east It 
appears by the testimony, that she made some 
lee way, so that her movement in the water 
was somewhat more westerly than the line of 
her keel; and her speed was five or six miles 
an hour. At the same time, the steam propel- 
ler Wenona, from Chicago, bound for Bufealo, 
was coming down the lake, on a course, by her 
compass, east three CLuarters north, but the 
testimoiyr is, that her compass varied, and 
that her true course was east by north half 
north, if it be assumed that she made no lee 
way; and her speed was about ten miles an 
horn-. The two ve^els came m,to collision, the 
schooner was sunk, the libel hereui was filed by 
her master and owner, and, in the district court, 
he had a decree for the value of the schooner, 
her cargo, &c., from which the owners of the 
Wenona have appealed to this court. 

The theories of the respective parties touch- 
ing the manner and cause of the collision are 
in utter conflict, and the testimony of the wit- 
nesses, on some material points, cannot be rec- 
onciled. If full credence were to be given to 
all that is averred in the libel, and to what 
is testified by the witnesses for the libellant, it 
would seem that the schooner was in no fault; 
and yet their account of the transaction is so 
incredible, that, when met by the testhnony 
for the claimants, the learned and experienced 
judge of the district cowt, as is manifest from 
his opinion herein, was constrained to reject the 
theory of the libel, and, to a large extent, that 
of the libellant's witnesses. 

Under the rule which requires a vessel pro- 
pelled by steam to keep out of the way of a 
sailing vessel, the mere proof that she collided 
■with the latter, unaccompanied by circumstan- 
ces exonerating her, raises a presumption of 
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fault in the former, which she must overcome 
or be condemned. In this case, the elahnants 
have assumed the burthen of discharghig them- 
selves, hj showing that the Wenona did make 
proper efEort, in the exercise of sound judgment 
and good seamanship, and that such effort was 
defeated by a change in the course of the 
schooner, in violation of the rule, which, while 
it imposed on the propeller the duty of keeping 
out of the way, with no less stringency re- 
quired the schooner to keep her course, in order 
that the efforts of the propeller might not be 
defeated. This change of course the witnesses 
for the libellant deny; and their theory and 
statement of the manner in which the collision 
was caused by the propeller, is framed to ac- 
count for the fact of collision consistently with 
the absence of such change. 

Before bringing the testimony on either side 
to the t^t .of credibility on this great point of 
difference, and, especially, before inquiring 
whether the propeller did, hi fact, what it was 
her duty to do, it is of prime hnportance to as- 
certain the position and relation of each vessel 
to the other, when each was first sighted. 
This, I thmk, can be done by reference to facts 
that are not m dispute. When the propeller 
was first seen from the schooner, the mate of 
the schooner displayed a torch-light, which 
flashed for a very few seconds, and, very soon 
after, was re-lighted, and again displayed for 
other few seconds. The night was rainy, and a 
slight haze was above the water, so that this 
first flash light could be seen from the propeller 
before the colored lights of the schooner were 
visible. The light of the propeller first seen 
from the Schoone: was her white mast-head 
light, that also behig visible before the colored 
lights of the propeller could be seen. The 
course of the schooner being south-west by west 
half west, (her actual motion in the water, by 
reason of leeway, being a little more westerly,) 
and that of the propeller east by north half 
north, their courses, by mathematical certainty, 
crossed each other at some pohit on the lake; 
and it is material to know where, in relation to 
these vessels. When the white mast head 
light of the propeller was first seen from the 
schooner, it bore a littie on her starboard bow. 
The libel states it as nearly ahead. Her wit- 
nesses, however, state it as on her starboard 
or lee bow. The acts of these witnesses at the 
time prove that the propeller was seen to then- 
starboard, for they exhibited their flash-light 
from and on their starboard side, aft, to signal 
to the propeller theh: presence. That side was 
the proper place for th'e exhibition of a torch- 
light to a vessel which was seen to starboard, 
and would not have been chosen for the exhi- 
bition of a light to a vessel seen to port. The 
libellant's witnesses from the schooner, who 
first saw ttie propeller's white light, are con- 
firmed by their own impulsive contemporaneous 
acts, and, upon their testimony, I should re- 
gard the fact as established. It is, moreover, 
uadirectiy confirmed by the testimony of the 
witnesses from the propeller, ui their observa- 
tions upon the movements of the schoona-. 
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On the other liand, tlie flasb-IisM of the schoon- 
er was first seen one-lialf jjoint on the port how 
of the propeller. To this the testimony of those 
on the propeller is uniform; and thei-e is noth- 
ing in the testimony of the libellant's witnesses 
which conflicts with it, but, as I thhik, it con- 
firms it From this it follows, without possi- 
bility of mistalie, that the courses of the two 
vessels crossed each other at some point be- 
to'een the two. The vessels, on their respec- 
tive courses, cannot be placed on the lake so as 
to be seen in the manner stated, unless those 
courses so crossed; for, if the schooner had 
passed the point of intersection, her flash-light 
must have been seen over the propeller's star- 
board bow, and, if the propeller had passed the 
point of intersection, her mast-head light must 
have been seen on the schooner's port bow. 
They were, therefore, at that time, approachmg 
each other on converging lines, varying, how- 
ever, from a parallel, less than one point, the 
propeller being to the starboard or leeward of 
the course of the schooner. They were about 
one and a half, or, possibly, two miles distant 
from each other. I think the proof shows the 
former distance most conformable to all the 
other facts. Next, the testimony of the wit- 
nesses from the propeller is uniform, that, short- 
ly after the first flash-light of the schooner 
was seen, and before there was any change of 
course by either vessel, the green light of the- 
schooner became visible. Some of the witnesses 
state that it bore slightly on the port bow. The 
master states his observation of it as directly 
ahead. Whether it was discerned through the 
haze a moment sooner by some than others, It 
is manifest that the schooner had then reached, 
or was on the verge of reaching, the point of 
intei-section. The testimony of the' mate and. 
wheelsman of the schooner confirms this. The 
first flash-light was shown when the propeller 
bore on their starboard bow. After this flash- 
light, the colored lights of the propeller came 
Into view. The schooner having reached the 
point of intersection, this would be true, and, as 
the green light is said to be visible a little 
further than the red, an instant would still 
elapse, when all three of the propeller's .lights 
would be visible from the schooner, and the 
green light only of the scboouer be visible from 
the propeller. This, I think, exhibits the posi- 
tion, and relative bearing, and actual relation, 
of the two vessels, before there is any ground 
to claim that either changed her course. The 
propeller bore a little on the starboai'd bow of 
the schooner, exiilbiting to her all her lights. 
The schooner bore directly ahead of the pro- 
peller, (behig at the point of intersection of the 
two com'ses,) exbibiUng to the proi)eUer her 
green light, and having, also, by closing in up- 
on the port bow of the propeller, further shown, 
by her actual motion, that, though bearing 
ahead, she was crossing the propeller's bows. 

The theory of the libellant is, that the 
schooner kept her course, but that the pro- 
peller passed to the port, or windward, side 
of the schooner, opening on her port bow, ac- 
cording to the testimony of her wheelsman. 



three to four points, and perhaps more; of 
her cook, four points; of her second mate, 
two points; of her master, two and a half 
points; and of her lookout, one and a half 
points; and then bore down directly for the 
schooner, with all her lights in full view; and 
that, at the Instant before collision, and 
when but a few feet distant, the collision ap- 
pearing inevitable, the master, to ease the 
blow, gave an order "hard-a-port," but, be- 
fore the schooner had time to swing more 
than a point, or a point and a half, at most, 
the propeller struck the bow of the schooner, 
angling forward, at less than a right angle 
between the sterns, and broke in the schooner, 
shoving her around, as is testified, and, at 
that moment, the schooner's sails gybed over 
to the other, that is, the larboard side. The 
testimony of the master is, that the main 
boom went over. 

The case of the libellant, as testified to, 
makes this the explanation of the occurrence, 
and imputes this conduct to the propeller, as 
the fault on her part and the cause of the 
collision: The libellant himself, the master, 
declares, that the proi)eller appeared to be 
steering wild, and adds, "I mean, by getting 
to leeward, and then trying to cross to wind- 
ward, crossing my bows twice, and, the sec- 
ond time, striking my vessel." The lookout, 
"They seemed to be gaining a little to wind- 
ward * * * then seemed to be coming 
down on to us." The mate, "She appeared 
to haul to the windward of us * * * 
then he seemed to starboard his wheel, so as 
to shut in his red light, and oi)ened his green 
light the second time, and, almost imme- 
diately after, we collided"; after the second 
torch went out, "she got on our port bow; 
she must have put her wheel a-port; she 
must have done it to get to windward of us 
«? c s? ^]iej2 gijg must have put her wheel 
a-starboard, to cross our bows." The wheels- 
man, "I could see her three lights, before she 
put off to windward; then she put off to 
windward sudden, and she got off to wind- 
ward Three or four points, and perhaps more 
^ * * when she went to windward, she 
went sudden, and then she came sudden 
back." The cook, "When I saw the three 
lights, they were about four points to wind- 
ward, bearing down on us." Apart from the 
contradiction of this supposed impeachment of 
the conduct of the propeller, there are sev- 
eral grounds for discrediting it. It Is in- 
trinsically improbable, and, in a conflict of 
theories, or of testimony, improbability is of 
some Importance. It represents the propel- 
ler as having gone suddenly off her course, 
to the windward of the schooner, and, after 
passing so far as not only to have crossed tiie 
bows of the schooner, but far beyond any ap- 
pearance of danger of collision, to have, with- 
out conceivable motive, changed her course in a 
direction pointing not from but towards the 
schooner, and run directly for her till they 
struck. I shall have occasion to suggest here- 
after, that most of the appearances which lie 
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at the foundation of this testimony wonia be 
produced hy a change in the course of the 
schooner; hut, that the propeller was, in fact, 
guilty of the movements thus testified to, is" to 
impute incredible folly, not to say insanity, to 
those who managed her, which passes belief. 
And, in view of the allegation that the 
schooner did not at any time, even to the ac- 
tual collision, change, under the order "hard- 
a-port," more than one point, or a point and 
a half, or, as one witness states it, "half a 
point," this alleged manoeuvre of the propel- 
ler grows still more incredible. For, if the 
schooner did not change till the instant of 
collision, she stood heading south-west by 
west half west, and a change of one and a 
half points would bring her only to west by 
south. The blow was angling forward, mak- 
ing an acute angle between the sterns, which 
one or more of the witnesses thinks forty-five 
degrees. To accomplish this, the propeller, 
on this theory of the libellant's witnesses, aft- 
er passing the schooner to windward, must 
have come back, and, at the moment of the 
blow, have been headed north-west by west. 
Let any one place the vessels on a diagram, 
and suppose the propeller performing this 
achievement, and its utter incredibility will be 
manifest, unless a motiveless and wilful pur- 
pose to run down the schooner existed; or, if the 
angle of their stems was more than forty-five 
degrees, say, nearly a right angle, say, sts 
pohits, still this reauhres that the propeller 
should have changed to north-west by north, in 
pursuit of the schooner. And, once more, as 
bearing on the question whether these were the 
manoeuvres of the propeller, or were appear- 
ances created by a change in the course of 
the schooner, taking the time of the occur- 
rence most favorably for the libellant. on re- 
ceiving the blow, the schooner's sails gybed, 
her main boom went over. Now, the wit- 
nesses for the libellant say the wind was 
south, and the schooner would lie within foiur 
points of the wind, but, that she might have 
"a good full," she was eased off half a point; 
and' this is in precise accordance with their 
testimony, that her couise was southwest by 
west half west Her main boom and her 
sails, therefore, were within half a point of 
being as close hauled as she could lie to the 
wind, and they were off the starboard quar- 
ter. As above stated, at the moment of the 
blow, her witnesses state that she had not 
fallen ofC more than one or one and a half 
points, which would have changed her course 
only to west by south. Now, it is clear, that, 
before the wind could strike in upon the oth- 
er side of the sails, and throw the main 
boom over to the poit side, she must be 
* tmmed around more than ten points— I think, 
at least, as much as twelve; and this the 
claim of the libellant requires us to believe 
was forcibly accomplished by a blow angling 
forward, so that the sterns made an acute an- 
■gle, and accomplished while a sis knot breeze 
was blowing full against her sails, and resist- 
ing such a turn. Besides this, unless the 



vessels instantly separated, the stern of the 
propeller would itself have prevented so 
great a turn; and, in view of the evidence, 
that the main sheets were loosened and let off 
four or five feet, before the blow, the dif- 
ficulty is rather increased. On the theory ■ 
that the schooner had previously changed her 
course, all improbability disappears. 

I have no hesitation, then, in saying that 
the account given by the libellant and his 
witnesses is, on the grounds stated, very in- 
credible, apart from its conflict with the tes- 
timony from the propeller, and that a mode 
of accounting for the collision, which should 
be consistent and natural, especially if it ac- 
corded with the weight of the testimony on 
both sides in nearly all the particulars, would 
be better entitled to credit. 

The opinion of the learned judge of the dis- 
trict court shows, that he entirely rejected the 
theory that the propeller first ported, went 
off to windward, and then, after she had 
passed clear of the schooner to windward, 
till either two or four points on her port bow, 
changed her course and came back on her 
own course, or partially so, heading for the 
schooner; and yet, without this theoiy, the 
ease made by the libel, and by the libellant's 
witnesses, fails, and it becomes necessary to 
construct a new ease, and convict the pro- 
peller of fault widely different from that al- 
leged or attempted to be proved. 

I cannot resist the conclusion that the pro- 
peller was in no fault whatever. This un- 
guestiouably involves the conclusion that the 
schooner did improperly change her course, 
and defeat the efforts made by the propeller 
to avoid her; and it requires that one, and 
po^ibly two, of the libellant's witnesses pe 
somewhat discredited, in respect to that 
change of course. But, as to the others, 
what they saw was judged of without actual 
knowledge, and by appearances which that 
very change of course produced; and the 
residue of the testimony, some discrepancies 
of time and distance, generally uncertain, 
excepted, is in harmony with my eonclusion- 
In view, then, of the considerations already 
suggested in regard to the ease, on the tes- 
timony from the schooner only, and, next, in 
view of the consistent account given by the 
witnesses from the propeller, harmonizing 
not with the inferences of the libellant's wit- 
nesses, but with most of the observations 
which they made and testified to, I am con- 
strained to believe that the schooner made the 
improper and unfortunate change of course 
which caused the collision. 

First, then, as to the conduct of the propel- 
ler, as shown by her witnesses. Beginning 
with the position of the vessels, as shown with- 
out contradiction, and first above detailed, the 
propeller saw a torch-light a little over her 
port bow. About two minutes elapsed, and 
she saw the schooner's green light very nearly 
if not dead ahead. Here was nothing doubt- 
ful. The indication was clear, and the suc- 
ceeding moments confirmed the necessary in- 
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ference, the inference Tvhicb her captain ac- 
tually drew, namely, that, on some course, and 
on some angle, greater or less, that vessel was 
in the act of crossing his course, to his star- 
hoard. Otherwise, she could not have so 
closed in on his bow. Otherwise, too, it was 
not possible to see her green light, if properly 
screened, and in proper position, which he was 
bound to assume. There was, therefore, no 
apparent danger of collision. With a green 
light ahead, it would pass by, even if he did 
nothing to make its avoidance more certain. 
But the lines of approach might be very near- 
ly coincident. It could possibly do no harm 
to make a slight sheer to port, and open that 
green light on his starboard bow a little. It 
would apparently make collision impossible; 
and he did it. Out of abundant caution, he 
did what was not strictly necessary, but what 
it was eminently safe to do. This was not a 
fault The moment after he gave the order, 
and, I tliink, before the propeller could have 
felt her helm efCectively, the second flash light, 
followed by the further observation of the 
green light on his starboard bow, showed that 
he had judged correctly, and was clear of all 
conceivable danger, if the schooner kept her 
course. Nor did he act too soon. There was 
no reason for delay. It was enough that he 
had seen the flash light, waited two minutes, 
and then seen the green light crossing his 
course. "What should he wait for? If it is 
answered, that he should have waited, on a 
conjecture that possibly the schooner might 
change, the answer is— he knew it was the 
duty of the schooner not to change her course, 
and he not only had a right, but was bound, 
to assume, in his conduct, that she would not. 
It is not true that he had not seen her posi- 
tion and learned her course; and it is most 
palpable, that, if he had delayed, and, espe- 
cially, if he had ported, and a collision had en- 
sued, he would have been utterly without ex- 
cuse. More than this, he did what, under the 
circumstances, it was right to do. The actual 
course of the schooner, and the opening of her 
green light on his starboard, prove it; and it 
is not a fault that he did what in truth it now 
appears it was right to do, even if he did it 
sooner than was necessary. 

Nor does the suggestion, that it was the 
sheer of his own vessel to port, under a star- 
board helm, that made the light of the schoon- 
er open on his starboard bow, change the con- 
clusiveness of his reasoning. The propeller's 
going to port did not change the color of the 
light he had just seen ahead, or slightly on his 
port bow. It was green still; and opening 
it, by steering a little to port, only made it 
more certain that it would pass by, and equal- 
ly as certain as if he had waited and seen it 
open by its own motion. If it did not open, 
it might seem to be stationary. So long as it 
was green, he might be safe in making no 
change; but he must be more surely safe by 
sheering to port. Going to starboard would 
have been the plainest want of seamanship, 
and a gross violation of the rules of naviga- 



tion. Shortly after this sheer of the propeller, 
after observing the green light of the schooner 
opening on his 'starboard bow, he sees a 
change. The red light of the schooner ap- 
peared. It requires no reasoning to show, that 
his own change to port could not bring that 
light into view. Then, and only then, was 
there danger of collision, and then he did 
what must be regarded as presumptively the 
safest thing. He put the helm hard a-slar- 
board, instantly. To have then ported, would 
presumptively have been running, on a swing 
from a starboard wheel to a hard a-port, di- 
rectly into the schooner's head. It became a 
question of judgment, whether to instantly 
stop, or to hasten the propeller's motion to 
port, in the hope of clearing the schooner. To- 
stop, might, before it could be completely ef- 
fected, bring the schooner down upon her. 
Stopping by the screw of a propeller is not ac- 
complished without some side-wise motion; 
and he judged a hard a-starboard helm to 
promise best for safety. But, almost imme- 
diately, he saw that his effort to escape by 
advancing was fTitile, and he then did his ut- 
most to stop and back, diminishing thereby, ■ 
as much as he could, the force of the blow. 
My conviction is clear, that the propeller's con- 
duct, in all this, was skilful, and without neg- 
ligence or fault. It may be possible, that if, 
after he saw the red light, he had ported, the 
vessels would have cleared; but even that is 
not free from doubt, even in the light now' de- 
rived from a retrospective view of the trans- 
action and its results. 

How, then, did the vessels come together? 
I answer, the schooner improperly changed 
her course, and defeated a proper, and the 
only proper, effort of the propeller to avoid 
her. Whether there was more than one or- 
der given on the schooner to port the helm, or 
the one order was given when there was no 
excuse for it, or whetlier the wheelsman, from 
bad judgment or carelessness, suffered her to 
fall off, may be uncertain; but it is a signifi- 
cant circumstance, that the second mate of the 
schooner testifies positively that the captain of 
the schooner "gave orders to the man 'at the 
wheel to hard-a-port; it was after the second 
torch went out, and at the same instant" 
This was almost at the same instant that the 
propeller starboarded; and, in this view, what 
becomes of the suggestion that the propeller 
starboarded too sooa, having the schooner's 
green light in view? The proof shows, rather, 
that the propeller had starboarded just as, or 
immediately before, the second torch was 
lighted, which was one or two seconds before 
the order to change the course was given on 
the schooner. I am aware that this statement 
of the second mate of the schooner is not in 
exact harmony with inferences drawn from 
the testimony of other witnesses on the schoon- 
er; but, if it were profitable, it would be easy 
to point out very many discrepancies in their 
testimony, and, on a question of the time 
when the schooner changed her course, made 
doubtful by conflicting statements, such ex- 
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plicit testimony from an officer of the schoon- 
er is of some significance. Unquestionably, 
the interval between the order and the time 
when the schooner fell off so as to show her 
red light to the propeller, made their proxim- 
ity dangerously near when that red light was 
discovered from the propeller. Whether the 
second mate is accurate or not, the schooner 
having been in a position to show her green 
light after the second torch went out, and the 
propeller having starboarded and begim to 
sheer to port, all danger of collision, if there 
was any before, had ceased; and yet the 
schooner did exhibit her red light, which could 
not be done without a change of her course. 
I suggest here, also, that the propeller cannot 
be located on lier conceded course, with the 
green light of the schooner in view, and, there- 
after, by starboarding, bring the red light of 
the schooner into her view, unless, in fact, the 
schooner does change her course. This, of it- 
self, and of necessity, establishes fault in the 
schooner, and in the schooner alone, unless we 
go back, in utter discredit of all the witnesses 
from the propeller, and take up the theory 
that the propeller had first ported, gone off to 
the windward of the schooner, and then turn- 
ed almost back upon her course, in pursuit of 
the schooner, and deny wholly, that, when she 
starboarded the green light of the schooner 
was in view; for, obviously, the moment the 
propeller should get to the windward of the 
schooner, the red light of the latter, and not 
the green, would alone be visible, and that 
over the propeller's port bow. 

Much of the testimony of the witnesses from 
the schooner as to what they saw is in no se- 
rious conflict with the view I have taken of 
the conduct of the propeller, or of its propri- 
ety. Their inferences were based on the as- 
sumption, that the schooner did not change 
her course till it was too late to avoid the col- 
lision. The observations to which they testify 
are, most of them, consistent with the testi- 
mony from the propeller,' saving, always, dis- 
crepancies among themselves, already alluded 
to. Those who first saw the propeller's white 
light, saw it over their starboard or lee bow. 
When they reached the point of intersection 
of the two courses, where they showed their 
green light to the propeller, they must see, 
and did see, all three lights of the propeller, 
the green appearing, through the slight haze, 
a little before the red. Passing a little be- 
yond this point of intersection, and changing 
her course by falling off, the three lights 
would seem to them to go to windward; and 
tlie second mate says, that, after the second 
torch light went out, he saw the propeller's 
masthead and green lights, plainly indicating 
that then the propeller had, as her witnesses 
testify she had, starboarded, and was on her 
sheer to port; and the master of the schooner, 
also, when he came up, saw her green and 
masthead lights. True, they several of them 
say, that the green light disappeared, and the 
propeller's red and white lights alone remain- 
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ed; but this was shortly before the collision, 
and the short turn of the schooner, on a helm 
hard-a-port, might produce that effect; and, 
when the propeller made a final struggle to 
avoid collision, by putting her helm hard-a- 
starboard, that would again bring her green 
light into view, as the libellant's witnesses 
say it was seen. It is quite certain, that there 
are some statements of the libellant's wit- 
nesses that cannot be harmonized with my 
conclusion, and no less true, that their testi- 
mony cannot be hannonized among them- 
selves. It is in such contradiction on the 
point, how far the propeller seemed to them 
to get to their starboard, as almost to warrant 
a suspicion that it did not so appear at all; 
and the testimony of the master is so incon- 
sistent with itself, as to create an apprehen- 
sion that much that he said was supplied to 
him by a strong desire to place the propeller in 
the wrong, rather than by his memory of what 
he saw. 

It is with great hesitation, and not until aft- 
er the most cai-eful and repeated examinations 
of the testimony, that I reverse the decree in 
this case, upon a conclusion of fact adverse 
to that of the district court; and yet, the view 
which was there taken of the course of the 
propeller, seems to me necessarily to require 
it, for it was not there deemed proved that 
the case stated by the libellant, or by his wit- 
nesses, could be sustained. The propeller did 
not go off to windward, th^n turn aside, and 
nearly backward, and run down the schooner. 
If not, then she did see the green light of the 
schooner ahead, and a sheer to port could not 
be improvident or negligent The schooner 
could not get to her but by a change in her 
own course. 

It is not material that I should say anything 
in regai'd to the place where the lights of the 
schooner were set. Without reference to 
them, I deem the collision the fault of the 
schooner. But I would not leave the impres- 
sion that such a location of the lights is ap- 
proved. On the contrai-y, I deem it a failure 
to comply with the statute, and, of itself, a 
gross fault. The bowsprit and its rigging are 
greatly liable to hide lights placed just above 
the deck, forward, very near the bow. The 
master himself does not, in his testimony, 
state that they are at aU above the height of 
the rail immediately in front. His language 
on that point is very guarded. If this fault 
prevented the changes in the course of the 
schooner being sooner seen, which is quite 
possible, then this, also, contributed to the col- 
lision. But, it not, then the case rests upon 
the other grounds assigned for reversing the 
decree. 

Let a decree be entered dismissing the libel, 
with costs. 

[On appeal to the supreme court, the decree of 
this court was reversed, and the cause remanded, 
with directions to affirm the decree of the dis- 
trict court. 19 Wall. (86 U. S.) 41.] 
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Case No. 17,413. 

The WENONAH. 

[1 Hask. 606; 1 22 Int. Rev. Bee. 49.] 

District Court, D. Maine. Dec, 1875. 

Seames's Wages — Discharge in Foreign Pobt 
—Loss OF Ship by Unseaworthi- 
ness—Penalties. 

1. American seamen, discharged in a for- 
eign port on loss of the vessel from unseawor- 
thiness existing at the inception of the voyage, 
may recover under Rev. St §§ 4582, 4583, from 
the owners three months' estra wages. 

[Cited in Brown v. Chandler, Case No. 1,- 
998.] 

2. They cannot recover the penalty provided 
by Rev. St. § 4529, for the non-payment of 
wages then due them, when the net proceeds 
from the sale of the vessel are insufficient to 
pay the officers and crew, and it does not ap- 
pear that the master could have raised a suf- 
ficient sum for the purpose. 

In admiralty. Libel in personam by Ameri- 
can seamen discharged in a foreign port on 
loss of the vessel to recover wages and three 
months' extra wages mider Rev. St. §§ 4582, 
4583, and the damages for non-payment of 
one fourth of the wages then due them provid- 
ed by Rev. St. §4529, against the owners of the 
vessel, who denied by answer all liability in 
the premises. The cause was heard upon 
libel, answer and proofs. 

Charles E. Clifford and William H. OlifEord, 
for libellants. 

Sewall C. Strout and Hanno W. Page, for 
respondents. 

FOX, District Judge. This libel Is promot- 
ed by the mate and steward of this vessel, a 
brigantine of 235 tons, against her owners to 
recover a balance of wages, and also three 
months' estra wages, allowed by the acts of con- 
gress, the vessel having been sold at Nassau, N. 
P., and her erew there discharged. The libel- 
lants, in August last, shipped at this port, on 
board this vessel, for a voyage to the Kenne- 
bec river for a cargo of ice, thence to Ohai-les- 
ton, S. C, and thence where freight might 
offer. The vessel sailed on this voyage, de- 
livered her cargo m safety, and proceeded to 
Darien, where she loaded for Philadelphia 
with pine lumber, both on and' under deck. 
She reached Hatteras, and when about fifteen 
miles from that light, the weather became 
somewhat heavy, with more sea than usual, 
which caused the vessel to leak badly in her 
upper works. The most of her forward sails 
were split and torn, and the mainsail was in 
that state, that the master did not deem it 
prudent to hoist it, it being very much worn; 
the mainmast head was rotten at the hounds. 
Under these circumstances, the vessel was 
making so much water, that aU that remained 
for the master was to run off before tlie wind 
and throw over his deck-load, which was done. 
At the end of three days he found himself 
about five hundred miles from any port, with 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 



bis leak then under control, as by clearing 
his deck, ne was able to oaullv some of the 
worst leaks about his water ways. He then 
concluded to run for Nassau, where she ar- 
rived deven days afterwards. Surveyors were 
caUed by the consul, and they reported the 
condition in which they found the vessel, and 
that it would cost over £500 for repairs, which 
they coidd not recommend to be made. A 
copy of the report was received by the man- 
aging owner, and he thereupon consigned the 
vessel to Darling & Co., with instructions to 
seU her, which they did at public auction, the 
gross amount of sales being £80, the balance 
of which sum, after deducting expenses and 
port charges, was paid to the American consul 
and by him distributed among the officers and 
crew, the latter being sent by the consul to 
Charleston, from whence they came to this 
port and instituted this libel. 

By section 4525, Rev. St. U. S., the right of 
the crew to wages is no longer dependent on 
the earning of freight by the ship, and in 
case the vessel is lost the seamen are entitled 
to their wages to the time of the loss, if they 
have exerted themselves to the utmost for the 
saving of the ship and her cargo. No serious 
question therefore arises upon this branch of 
the case, and the libellants are clearly entitled 
to recover from the owners, the full amount 
of their wages up to the time of their dis- 
charge. 

By sections 4582, 4583, Rev. St., it is further 
provided "that whenever a vessel belon^ng to 
a citizen of the United States is sold in a for- 
eign country and her company discharged, or 
when a seaman, a citizen of the United States, 
is, with his own consent, discharged hi a for- 
eign coxmtry, it shall be the duty of the mas- 
ter to produce to the consul or officer the cer- 
tified list of the ship's company and to pay such 
consul or officer for every seaman so discharged, 
designated on such list as a citizen of the Unit- 
ed States, three months' pay over and above the 
wages which may then be due to such seaman. 
No payment of extra wages shall be required, 
upon the disabarge of any seaman in cases 
where vessels are wrecked or stranded or con- 
demned as unfit for service." 

The controversy here is as to the right of the 
libellants to recover the extra wages provided 
for by these sections. This vessel, by the report 
of the surveyors, was condemned as unfit for 
service. Such is the legal effect of their find- 
ings, and the ease, therefore, is within the let- 
ter of the exception. But it is claimed, in be- 
half of the libellants, that the cause of her con- 
demnation was not on account of fortuitous in- 
juries occasioned to her by the perils of the 
sea on her voyage, but that it was entirely by 
reason of the imseaworthy condition of the ves- 
sel at the inception of the voyage, and well 
known to her master ana owners. The sm*vey 
states, that the vessel was not then lealiing 
badly, as she was pumped out in four and one 
half muiutes; "that on examination we found 
the mainmast head decayed and sprung at the 
hounds, main-topmast backstays knotted and 
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spliced in several places, mainsaU T^om out, 
foresail, both topsails, main-staysail and jibs old 
and much patched, lower topsail-yard sprung 
and decayed, foretop-gallant backstay stranded, 
two fore-ebain bolts, port side, drawn and loose, 
deck-ends forward very open, stanchions decay- 
ed in covering-boards and at the back, top sides 
decayed in places; in the hold the sides were 
wot by extensive leaking from wata-way seams, 
and round the stanchions iron fastenings much 
corroded, knees gouged in a few places. * * =* 
In order to make the vessel seaworthy, it will be 
necessary to thoroughly overhaul the top sides, 
when we fear it will be found necessary to 
put ia several new planks, the most of the stan- 
chions will have to be renewed, then re-bul- 
warked, thoroughly caulked from the light wa- 
ter line, or probably all over, chahi plates re- 
fastened, new mainmast, new topsail-yard, a 
complete set of sails, top-gallant sail and royal 
gaff -topsail eseepted, about two coils of rope to 
reeve off running gear. We estimate that the 
outlay for the above necessary repairs and sup- 
plies will exceed £500 and therefore cannot rec- 
ommend them." The court cannot but approve 
of the cautious language of the surveyors in 
their statement as to the cost of such repairs, 
as no doubt is entertained that if they had been 
made at that port, as demanded by the survey, 
the owners would have found to their regret 
that they were much in excess of £500. 

The report of the surveyors clearly establishes 
that these repairs were caUed for by reason of 
the age and decay of the vessel and hQC apparel 
and furniture, and were not, in any material 
respect, occasioned by any extraordinary perils 
of the sea to which she had been subjected on 
the voyage; that she was in fact unseawoithy 
in very many particulars when she began this 
voyage, and was not in a suitable condition to 
undergo the usual perils to be expected ' from 
such an enterprise. In almost every instance 
specified by the surveyors, the defect was from 
old age, decay, ordinary wear and tear, and not 
from extraordinary disasters; it was the natural 
decay which caused her to be in this miserable 
condition, and if she had been a new vessel, 
none of these repairs, to any considerable 
amount, would have been called for. Other testi- 
mony in the cause fuUy sustains the findings of 
the surveyors m these particulars, and in some 
matters establishes a worse condition of things 
than is set forth in their report. It does not ap- 
pear that they had examined with much care 
her hull so as to be fully informed as to the 
extent of the decay as to ner top-timbers. One 
of the owners resided at Gorham, but the man- 
aging owner lived at Richmond, in this state, 
and it is but just to state that he does not appear 
to have had much experience with shipping. He 
was, at one time, an owner of a moiety of this 
vessel, and afterwards disposed of it, but again 
th6 past summer became interested in her by a 
purchase of one half tor one' thousand dollars. 
She was then nineteen or twenty years old, was 
built on the Penobscot river, and had been em- 
ployed in coasting and the West India trade. It 
is not shown that any extensive repairs had ever 



been put upon her since she was launched. Pre- 
vious to sailing on this voyage she was taken 
on to the railway, her copper stripped, and her 
bottom caulked and painted but not sheathed; 
her upper works had been caulked the year Be- 
fore. The managing, owna* says he gave direc- 
tions to the carpenter to make such other repairs 
as he found necessary, but it does not appear 
that any were made. $1,000 to ?1,200 were 
then expended upon her. The master states, 
that he understood she was for sale, and he 
with some friends, entertained an idea .of buy- 
ing her, and therefore, while sne was on the 
ways, he bored her in forty-two places, nineteen 
proved sound, the balance were more or less 
rotten and tender, and he concluded not to 
purchase, but he did not inform the owner of 
his discoveries as to her situation; that he did 
inform him about the mainmast-head, and the 
o-mier had it examined by a spar maker, who 
reported, as the master states, that it had better 
be spliced, or a new mast had; but the master 
thought it would answer for this trip, and that 
was the opinion of the spar maker as the owner 
testifies. The master also testifies tiat he in- 
formed the owner that a new mainsail was nec- 
essary, and he agreed to procure one when the 
vessel was in the Kennebec river, as he could 
get it made cheaper there than at Portland; but 
none was obtained, for the reason, as the owner 
alleged, that a brother of the sail maker was 
dead. From the master's testimony I gather, 
that while he condemned the mainsail as unsea- 
worthy, he was of opinion that her forward 
sails would answer for the proposed voyage, but 
that they were old, worn and patched, and could 
not stand much heavy weather. From all the 
testimony, I can draw no other conclusion than 
that the vessel was not in a seaworthy condi- 
tion at the inception o£ the voyage, and that 
such unseaworthiness was the real moving cause 
of her condemnation at Nassau, as imfit for 
service. 

In Couch V. Steel, 3 EL & Bl. 402, it was 
determined in the Mng's bench that by the law 
of England, a warranty of the seaworthiness of 
the ship is not implied from the relation of ship 
owner and seaman. But such, I think, is not 
the law in this country, and in my opinion, most 
clearly ought not to be of anj"- country uiterested 
in commerce. In Dixon v. The C^s [Case 
No. 3,930], Judge Peters says: "Law and rea- 
son will imply sundry engagements of the cap- 
tain to the mariners. First. That at the com- 
mencement of the voyage the ship shall be foimd 
seaworthy." 2 Pars. Shipp. & Adm. 78; Hoyt 
V. Wildfire, 3 Johns. 518; Hindman v. Shaw 
[Case No. 6,514]; Savary v. Clements, 8 Gray, 
155,— all maintain the same doctruie. 

Although upon the principles of the mari- 
time law, the seaman was not entitled to 
wages if no freight was earned, yet it has 
been repeatedly held, that if the failure to 
earn freight was occasioned by the fault or 
negligence of the master or owner, they were 
accountable to the crew for their wages. In 
1808, Hoyt V. Wildfire above cited, Kent, C. 
J., said: "It is just, as well as agreeable to 



[29 Fed. Cas. page 699] 



(Case No. 17,412) WENONAH 



the maritime law, to distinguish between the 
cases in which the services of the seamen 
-have not been rendered, in consequence of 
the perils of the sea, and in which they have 
not been rendered by reason of the act of 
the master or owner. * * * A voyage, lost 
by the fraud or misconduct of the master, 
and that so palpable as not to be denied, is 
not within the reason of the maxim, that 
freight is the mother of wages." HiU v. 
Murray [Case No. 6,495]. 

In Hlndman v. Shaw [supra]. Judge Peters 
says; 'In some cases there is a distinction 
between a voyage brolcen up by the default 
of the owner, in sending a vessel to sea, 
found to have been unseaworthy in the out- 
set, and one rendered so by unavoidable cas- 
ualty. In the former case, the merchant is 
delinquent and subjects himself to all con- 
sequences." 

Pai-sons, in his 2 Mar. Law, 592, says: 
"It has been said at common law, that if a 
ship be not seaworthy at the outset of the 
voyage, and be abandoned for that reason 
before freight is earned, no wages are due. 
But this rule would subject the seaman to 
lose his wages for his services for no fault 
of his own, but for that, which generally is 
in fact the fault of the owner, and may al- 
most always be supposed to be so, and 
which the seaman could not, by labor or care 
have prevented, and we thinlc it would not 
now be considered as law in admiralty, if 
any where." Lord BUenborough in the case 
referred to by Parsons (Ealcen v. Thom, 5 
Esp. 6) did decide that the sailor could not 
recover wages under such circumstances; he 
at the same time admitted, that if the owner 
thus sent the ship to sea unseaworthy, the 
sailor might have a remedy by a special ac- 
tion on the case, a distinction without a dif- 
ference, on such a state of facts when 
brought before a court of admiralty. 

By section 3, c. 9, Act 1803 [2 Stat. 203], 
the master was required whenever a ship 
or vessel should be sold in a foreign country, 
and her company discharged, &e., to pay the 
three months' extra wages to the consul. 
The language of this section includes all 
sales, whether voluntary or involuntary, as 
no exception is made of any kind; but the 
decisions are uniform, that it should be re- 
stricted to voluntary sales, and that the law 
was not designed to reach cases of sales in 
invitum, when the sale or discharge is ren- 
dered unavoidable by an imperious and over- 
ruling necessity, or to use the language of 
Judge Ware in The Dawn [Case No. 3,666], 
"when the whole enterprise is brought to a 
premature conclusion by a fortuitous event, 
for which neither party is responsible." 
When the necessity for the sale was occa- 
sioned by the natural decay and wear of the 
ship from natural causes and which existed 
at the inception of the voyage, which were 
in no manner occasioned by any peril of the 
sea or disaster during the voyage, it was 
held to be within the provision of the act, 



and the seamen were entitled to their extra 
wages. Such was the ruling of Betts, J., in 
1832 in WeUs v. Meldrun [Case No. 17,402]. 

The act of 1803, allowing the three months' 
extra wages remained in fuU force until 
1840 (chapter 48 [5 Stat- 394]), which allowed 
the consul to discharge seamen upon appli- 
cation of the master and mariners if he 
deemed it expedient without requiring pay- 
ment of the three months' wages. In 1835, 
by chapter 133, § 15 [10 Stat. 624], it was en- 
acted, "that in cases of stranded vessels, or 
vessels condemned as unfit for service, no 
payment' of extra wages shall be requir- 
ed." In 1856, c. 127, § 26 [11 Stat. 62] the pro- 
visions of the act of 1840, relieving the mas- 
ter from the payment of the extra wages at 
the consul's discretion were repealed, and 
such payments were again required, provid- 
ed "that in eases of wrecked or stranded 
vessels, or ships or vessels condemned as un- 
fit for service, no" payment of extra wages 
shall be required." This language was more 
comprehensive than that of the act of 1855, 
as it embraced wrecked vessels, which were ' 
not included In the former law, and it is 
•the precise language found in section 4583, 
under which the respondents claim their ex- 
emption in the present suit. 

Wheur we consider the nature of the sea- 
man's contract, as construed by the courts- 
of this country, that the law implies a sea- 
worthy ship on the part of the owner, and 
that wages were always recoverable by the 
sailor, if by the neglect of the master or 
owner the freight or ship was lost, and also 
remember the construction given by the 
courts to the act of 1803, that owners were 
exonerated from liability for extra wages, 
although within the letter of the act, when 
the vessel was sold, because the damages 
she had sustained from the perils of the sea 
had rendered her sale necessary within the 
meaning of the maritime law, but were held 
accountable for extra wages, if the vessel 
was condemned and sold for unseaworthi- 
ness at the commencement of the voyage, I 
can not but think that a literal strict con- 
struction of the exemption provided for by 
section 4583 was not the intention of con- 
gress, but that it was rather its purpose only 
to exonerate the master and owner from thi& 
liability, when the enterprise is determined by 
a loss or eondemnationof the vessel for which 
her owners are not directly responsible by 
their own neglect If a ship was stranded 
by a master by collusion with the owners to- 
defraud insurers, and the vessel was totally 
lost, could it be that the owners would be 
held exonerated from payment of the extra 
wages? The stranding of the ship would 
bring the case within the letter of the act^ 
and nothing is there found which expressly 
authorizes any distinction to be drawn when 
the stranding is designedly had by the mas- 
ter, or when caused by the perils of the sea; 
but to give such a construction as would re- 
lieve the party under such eircumstanee& 
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from extra wages by reason of his own crim- 
inal conduct TTouId be so gross a perversion 
of justice that I can never assent to it, un- 
til I am instructed so to do by those -who 
are authorized to review and correct the er- 
rors of this court. 

It may be said, that in the instance sup- 
posed, a party is endeavoring to obtain an 
advantage by his own fraud, and that fraud 
vitiates and destroys all claims for any 
rights arising thereby. This is true; but 
still this supposed C£^e is within the very 
letter of the statute. In the present case the 
condemnation was not occasioned by any 
fraud of the owners, but it was on account 
of their violation of their contract by ex- 
posing all on board to the perils of the sea, 
in an old worn out and rotten hulk, as the 
master well knew, and the owr.er could have 
known, if he had made the least examina- 
tion. His negligence in this respect is be- 
yond dispute, and he may well be considered 
as having sent his vessel to sea in this condi- 
,tion, ready to take the consequences of such 
gross neglect in matters of so great impor- 
tance. The condition of the mainmast and 
mainsail, it is established, were well known 
to him before she left this port. The con- 
demnation was clearly the result of his own 
act, in permitting his ship thus unseaworthy 
to become liable to condemnation on that ac- 
count in a foreign country. He is the party, 
who is directly responsible therefor by rea- 
son of his own neglect, and the enterprise 
was not brought to a premature conclusion 
by any fortuitous event, as the master testi- 
fied, that if he had had proper and fit sails, 
when ofe Hatteras he could have made Phil- 
adelphia, and would not have been obliged 
to run off the coast. "Nullum commodum 
capere potest de injuria sua propria. Frus- 
tra legis artxilium quaerit qui in legem com- 
mittit." 

In my opinion, it was never the intention 
of congress by this provision to modify the 
law, and exonerate sliip-owners from liabili- 
ty for extra wages when their ship was lost 
or condemned on account of their own fraud 
or willful negligence. It is so contrary to 
justice and the best interests of all concern- 
ed in navigation, that a party should be per- 
mitted to avoid his accountability by his 
own wrong, that unless constrained so to do, 
we should not adopt a construction favora- 
ble to such a purpose. 

My construction of this provision of the law 
Is sustained by other provisions found in the 
same title relative to merchant seamen. By 
sections 4559-4561, it is provided that a com- 
plaint may be made of the unseaworthy condi- 
tion of their ship by the officers and crew to 
a consul in any foreign port, and he shall ap- 
point inspectors to examine into the matter of 
such complaint. In their report they shall 
state whether In their opinion, the vessel was 
sent to sea, imsuitably provided in any impor- 
tant or essential particular, by neglect or de- 
sign, or through mistake or accident; and in 



case it was by neglect or design, and the con- 
sul approves of such finding, he shall discharge 
such of the crew as desire it, each of whom 
shall be entitled to the three months' pay hi 
addition to his wages up to the time of dis- 
charge. There can be no question, that if such 
complaint had been made in the present case, 
the report of the inspectors would have con- 
victed the owner of negligence in sending this 
ve^el to sea in the condition she was, and 
that the consul would have approved of such 
report, and required the payment of the three 
months' wages, notwithstanding the vessel was 
condemned as unfit for service. The case 
would have been within the letter of section 
4583, but would have been saved therefrom by 
section 4561, thus indicating that some limita- 
tion was intended to the general language of 
section 45S3, and declaring that when such ves- 
sel is condemned by reason of her owner's neg- 
lect in her outfit, they are still held charge- 
able for the extra wages. It may be that this 
section submits the matter to the judgment of 
the inspectors and consul, and imless the neg- 
lect is foxmd by them, that the liability for 
extra wages cannot be sustained under this 
section, and that it is not for the court to as- 
sume to dischai'ge the duties by law specially 
devolved on other officers. The answer is, 
that a court of admiralty does not derive its 
authority to allow extra wages imder this sec- 
tion; but these provisions may well be in- 
voked in aid of the true construction of the 
other sections, and as indicative of the pur- 
pose of congress not to require a strict literal 
compliance with the words ^therein contaiued. 
The spkit and intent of the'aet is quite appar- 
ent from section 4561 that an owner's negli- 
gence shall not exonerate him from the general 
liability imposed upon him by other sections 
of this title, and I can have no doubt, that 
under these sections a court of admiralty, by 
its general power and authority inherent in this 
tribunal, may afford the seaman that redi'ess 
to which he is entitled, although the consul 
may have failed to require the payment of the 
extra wages under section 4561. By the same 
title it is made the duty of the consul to collect 
the extra wages under section 45S2; but if he 
negle'cts so to do, it is every day's practice for 
a court of admiralty to sustain suit therefor 
against master or owner. 

The only ease I have found having any dh'ect 
beai'ing on this question is Hoffman v. Yar- 
rington [Case No. 6,580]. In his opinion, the 
learned judge says: "The act of 1856 pro- 
vides that in case of wrecked or sti-anded 
ships or vessels, or ship or vessels condemned 
as unfit for service, no payment of extra 
wages shall be required. The language seems 
to include all vessels condemned as unfit for 
service, whether their xmfitness has arisen from 
wreck or stranding or any other cause. With- 
out- saying that it would apply when a vessel 
has been sent to sea in such a condition that 
her owners ought to have known she was unfit, 
or even to a case where there has been no 
exti'aordinary peril, as to which I shall speak 
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more at large hereafter, I hold this statute de- 
nitis the extra wages, when the facts merely 
are, that a vessel needing repairs from a sea 
peril has been condemned, and the master has 
acted in good faith, and his conduct has been 
such as a pi-udent owner would have adopted 
in like circinnstances, had he been uninsured." 
I am aware that in 2 Pars. Shipp. & Adm. 86, 
that learned judge is credited with a somewhat 
dififerent statement of his opinion in Hoffman 
V. Yarrington [supra], one not altogether in 
harmony with the views here entertained by 
me, or witJi tlie language above given from his 
reports. This work of Mr. Parsons was pub- 
lished before the reports of Mr. Justice Lowell, 
and I am bound to adopt as his views the opin- 
ion carefully prepared by him and sent forth 
to the profession by his authority, rather than 
an absti-aet of lie opinion by a third party, 
which is not shown to have received the sanc- 
tion and approval of the learned judge. 

I infer from the cautious and guarded man- 
ner in which Judge Lowell refers to the ques- 
tion here presented, that he was not con- 
vinced that the ijtatute did apply to a case like 
the present to relieve the owner from his lia- 
bility. iSxti-a wages being given by the stat- 
ute in place of damages for breach of contract, 
it is quite clear that in such cases the seamen 
are not entitled to the expenses of their re- 
turn home in addition to the extra wages. 
HofCman v. Yarrington, supra. 

Claim is also made by the libellants under 
section 4529 for two days' extra pay for ten 
days after their discharge, for non-payment of 
one fourth of the wages tiien due. The lan- 
guage is, "every master or owner who neg- 
lects or refuses to make payment, &c., with- 
out sufficient cause, shall pay to the seamen, 
&c." There are two answers to this claim. 
The neglect, if any, was on the part of the 
i"ister and not the owner, as he was not at 
Nassau, and the present suit is against the 
owners and not the master. Secondly, there 
was sufficient cause for non-payment; the net 
amount of sales, after payment of expenses at 
Nassau, was distributed by the consul among 
the officers and crew of the vessel, and the 
owner should not be required to forward funds 
to a foreign port to pay the seamen, in antaei- 
pation that the sale of the wreck would not 
prove sufficient for that purpose, and it is not 
apparent that the master could in any way 
have raised the necessary amoimt at that port. 
The condition of things at the time affords a 
sufficient excuse for the non-payment of any- 
thing beyond the net amount realized from the 
vessel. The cook is not shown to have been 
aware before sailing of the unseaworthiness of 
the vessel, and he is therefore, in my opinion, 
clearly entitled to the extra wages. The mate's 
case is of a much more doubtful nature, as he 
admits that he had sailed in the vessel the pre- 
vious voyage, and of course must have been 
aware of the condition of her sails and rig- 
ging. It does not appear that he knew the 
state of the hull, and he had the assurance of 
the managing owner, that a new mainsail 



should be had, which was one of the most im- 
portant and necessary articles to render her 
seaworthy. He knew the mainmast-head was 
defective, but the master was of opinion that 
it would answer for the voyage, and if she had 
been fm-nished with a new mainsail, I am 
rather of the opinion that the vessel would 
have been enabled to reach Philadelphia; with 
some hesitation I shall allow the mate the ex- 
tra wages, notwithstanding he was aware of 
some matters in which the vessel was hardly 
to be deemed seaworthy, as I think she was 
uuseaworthy in other respects of which he is 
not shown to have been cognizant, and espe- 
cially as he has a right to depend upon the 
owner's promise of a new mainsail, the want 
of which was one of the most important ele- 
ments of her unseaworthiness. The court can- 
not but fear that the Wenonah was only one 
of a lai^e fleet of our American vessels which 
are kept at sea by reason of the cupidity of 
their owners, when they should be broken up 
and destroyed. The British parliament has 
latel;^ taken measures to drive such rotten 
hulks from the ocean, and it is to be hoped con- 
gress will soon follow this example by such 
appropriate legislation as may be effectual to 
accomplish so desirable a purpose. 

A daim for §13 for board, at Portland, of 
the mate after he joined the brig, but before 
she was ready for sea, Is not allowed, as upon 
all the testimony I do not find that the owners 
at the time they contracted witii the mate, 
agreed to pay his board. I allow the mat& 
John Nicol, a balance of wages $103.21 and 
two months' extra wages ?S0, and that he-also 
recover one month's extra wages $40, which 
will be retained in the registry for the use of 
the United States according to the regulations 
of the statute. To the cook Joseph Stanton, 
I allow the balance of his wages §95.20 and 
two months' extra wages §70, and wages for 
one month §35, for the use of the United States 
to be retained in the registry. Decree accord- 
ingly. 
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Case Wo. 17,414. 

WENTWORTH v. UNITED STATES. 

[2 Story, 452.] i 

Circuit Court, D. Massachusetts. Oct., 1843. 

Collectors ani> Naval Officers — Salaries — 
Office Expenses. 
By Act May 7, 1822, c. 107, § 9 [3 Stat 695], 
providing for the salaries of collectors and naval 
officers, the necessary expenses of .the office are 
a primary charge upon the gross receipts or 
fund, and the officer is entitled to "the remainder 
only, after such deduction; but he is not enti- 

1 [Reported by William "W. Story, Esq.] 
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tied thereby to receive ?3,000, and to charge 
any deficiency below that sum in the receipts, 
to the government. 

Writ of error to the disti^et court [of the 
United States for the district] of Massa- 
chusetts. 

The original suit was debt, brought by the 
United States upon the official bond of Isaac 
O. Barnes, as naval officer for the collection 
district of Boston and Oharlestown, upon 
which the plaintiff in error and one Gardner 
Nevens were sureties, conditioned, that Barnes 
had duly executed and discharged, and should 
continue to execute and discharge, all the du- 
ties of the said office according to law. The 
plaintiff in error (the original defendant,) aft- 
er oyer of the bond and condition, pleaded sev- 
eral pleas, upon which issues were joined, and 
the trial had; but as none of them are mate- 
rial to the questions discussed upon the writ 
of error, it is unnecessary to recite them. At 
the trial, the plaintifE in error prayed the 
court to instruct the jury, "that the said Isaac 
O. Barnes is entitled to retain to his own use 
all the fees received during each year, that he 
held the office of naval officer, and for such 
fraction of a year as he might have held the 
said office, not exceeding the sum of three 
thousand dollars for such fraction of a year, 
exclusive and free from any deduction for 
derk hire, or other expenses of his office;" 
which instruction the court refused to give. 
But the court did Instruct the jury, "that the 
defendant Barnes was entitled to retain the 
fees of his office, not exceeding three thousand 
dollars per year, and a like sum for such 
fraction of a year as he held the office, provid- 
ed the fees received during any year or such 
fraction of a yeax amounted to the sum of 
three thousand dollars, after deducting there- 
from the clerk hire, and other expenses of his 
office for such year and fraction of a year;" 
and thereupon the judge left the cause to the 
jury, who foimd a verdict for the United 
States. [Case unreported.] To which refus- 
al to give the instruction so asked, and also the 
instruction so given, the plaintiff in error filed 
his bill of exceptions. 

Mr- Goodrich, for plaintiff in error. 
Mr. Dexter, U. S. Dist Atty. 

STORY, Circuit Justice. The whole ques- 
tion in this ease turns upon the true interpre- 
tation of Act March 2, 1799, e. 129, § 2 [1 
Story's Laws, 665; 1 Stat. 627, c. 22], and 
of Act May 7, 1822, e. 107, § 9. The foi-mer 
act, after providing that certain fees and 
emoluments shall be paid to collectors and na- 
val officers, to be equally divided b^etween them, 
proceeds to declare, that the expense of fuel, 
office rent, and necessary stationery, for the 
collectors of Salem and Beverly, Boston and 
Oharlestown, &c., shall be paid, three fourths 
by the said collectors, and the other fourth by 
the respective naval officers in those districts. 
So that under, this act all the expenses of clerk 
hire, &c., were to be paid by the collectors 



and naval officers out of the fees and emolu- 
ments of their offices, without any charge 
whatsoever to the government. By the act of 
1822 (chapter 107, § 9) the system was chan- 
ged; and it was there provided, "that when- 
ever the emoluments of any collector of the 
customs of the ports of Boston, New York, &:c. 
(enumerating certain ports), or the emoluments 
of any naval officer of either of those ports 
shall exceed three thousand dollars, in any one 
year, after deducting therefrom the necessary 
expenses incident to his office in the same year, 
the excess shall in every such case be paid 
into the treasury of the United States." And 
in order to provide a suitable number of clerks, 
and no more, to be employed by the collectors 
and naval officers, and to limit and fix their 
compensation, so as to carry into complete ef- 
fect the new system, it was provided in the 
same act (section 15) "that the secretary of 
the treasury may, from time to time, limit 
and fix the number and compensation of the 
clerks to be employed by any collector, naval 
officer, or surveyor, and may limit and fix 
the compensation of any deputy of such collec- 
tor, naval officer, or surveyor." Now, tht 
sole and real question between the parties, in 
the present case, is, whether, supposing the 
fees and emoluments of the office are not suf- 
ficient to leave three thousand dollars to the 
naval officer, after deducting the necessary ex- 
penses incident to his office (that is, his one- 
fourth of all the expenses stated in the act of 
1799, c. 129, § 2), he is still to receive the 
three thousand dollars, and the deficiency is 
to be borne by the government; or whether the 
necessary expenses of his office are a primary 
charge upon the gross receipts or fund, and 
the naval officer is entitied only to so much as 
remains after such deduction. My opinion is, 
that the latter is the true interpretation of the 
9th section of the act of 1822 (chapter 107). 
The special object of which is to provide that 
the emoluments of the naval officer shall never 
exceed three thousand dollars, although it may 
fall far short of it In truth, the very terms 
of the section lead almost necessarily to this 
conclusion, the emoluments are not to exceed 
the stipulated sum, "after deducting the nec- 
essary expenses incident to the office;" so that 
the expenses are first to be deducted before 
any distribution or division of the emoluments. 
The principal argument urged against this in- 
terpretation of the state is one ab ineonven- 
ienti, that it places the collectors and naval of- 
ficers wholly within the power of the secretary 
of the treasury, as to the amount of theh: 
emoluments; for he may fix the number and 
compensation of clerks so as to take away a 
large proportion of all the emoluments of 
these officers. But if the law has vested this 
absolute discretion in the secretary of the 
treasury, I know of no right of courts of jus- 
tice to limit or control it. "We are not to pre- 
sume, that the secretary- will misuse or abuse 
the power. On the contrary, we are bound 
to presume, that he will exercise a sound and 
liberal discretion m the matter, so as best 
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to promote the public service, and at the same 
time to secure to all the officers, afiEected hy it, 
a just and reasonable compensation for the per- 
formance of their official duties. I am not 
aware, tiiat the subsequent acts of congress 
hare In any manner changed or affected the 
fimount of the compensation to be allowed to 
these officers. All that the subsequent acts, 
from 1834 downward, profess to proTide, is 
to prevent any diminution of thar emoluments 
founded upon the reduction of the duties, un- 
4er Act 1832, c. 224 [4 Stat. 580].3 

Sly judgment, therefore, is that there is no 
■error in the district judge in refusing the in- 
struction prayed for by the plaintiff in error, 
or in the instruction, which he absolutely gave 
to the jury. The judgment of the district 
court is therefore affirmed with costs. 



Case ]Sro. 17»415. 

WERK V. LEATHERS. 

[1 Woods, 271.] 1 

Circuit Court, D. Louisiana. Nov., 1872.2 

Shipping — Presusiption of Seatvorthisess — 
Charter Pautt— Ltabilitt op Owser. 

1. Ordinarily, a ship is presumed to- be sea- 
wortby. But this presumption is rebutted by 
proof that she is old and approaching the end 
of her life as a ship, and that she suddenly 
failed in a vital part without any apparent 
cause. 

[Cited m The Lizzie Frank, 31 Fed. 480.] 

2. The owner of a ship who charters her to 
another tacitly agrees that she is in suitable 
condition for the use to which she is to be put, 

[Distinguished in The Lizzie Frank, 31 Fed. 
479.] 

3. If there is a defect in the ship by which 
she becomes disabled, even though it may not 
be apparent upon examination, the charterer 
cannot recover the charter money, and he will 
be liable for damages occasioned by the de- 
feet. 

[Distinguished in The Lizzie Frank, 31 Fed. 
479.] 

[Appeal from the district court of the 
United States for the district of Louisiana.] 
In admiralty. 

Thomas Hunton and Given Campbell, for 
libellant. 

Wm. M. Randolph, Charles B. Singleton, 
and R. H. Browne, for respondent. 

■WOODS, Circuit Judge. On the 31st day 
of March, 1869, respondent chartered the 
steamer Vicksburg, of which the libellant 
was the then owner, for the term of two 
months from that date, at the price of $1,- 
750 per month, and agreed to return her in 
the same condition in which he received her, 
and possession was given to respondent of 



8 See appropriation acts of June 27, 1834, c 92, 
§ 2 [4 Stat. e9S]; of March 3, 1835, c. 30, § 3 
[4 Stat. 771]; of March 3, 1837, c. 30, § 2 [5 
Stat. 157]. 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 

2 [Affirmed in 97 U. S. 379.] 



the steamer on the same day. The respond- 
ent paid to libellant the agreed price for the 
first month and ?500 on the price for the 
second month, leaving a balance of §1,150. 
Before the expiration of the second month 
of the term of the charter (and it is re- 
markable that neither the libel, answer nor 
evidence shows precisely when) the shaft 
of said steamer broke, and the cylinder head 
of one of her engines blew out, and her 
woodwork was thereby somewhat damaged. 
Thereupon respondent delivered the steamer 
to libellant and refused to make the repairs 
necessary to place her in the condition in 
which he received her, and has not paid the 
balance of the stipulated price for her use 
during the second month. The libellant 
claims $1,850, the amount which he says 
was required to repair his steamer; $5,CK)0 
damages, and $1,190 balance of her. hire for 
one month, making in all $8,040, for which 
he asks a decree. The defense is, that the 
machinery of the Vicksburg was not in per- 
fect order on March 31, the day she was 
chartered; that her starboard shaft was 
cracked at that time, although the defect 
was not apparent; that her boilers were in 
an unsafe condition, and that she was not 
seaworthy. 

It is clearly established by the proof that 
the breaking of the shaft and other dam- 
age to the steamer occurred when she was 
running in smooth, deep water, and carry- 
ing only one hundred and ten pounds of 
steam. 

The question to be solved by the court is, 
was the breaking of the shaft the result of 
an inherent defect existing at the date of 
the charter party, or not? If it was, then 
the libellant is not entitled to recover the 
balance of money stipulated by the charter 
party, nor the damage resulting from the 
breaking of the shaft. 

I am satisfied from the evidence that the 
breaking of the shaft was the result of an 
inherent defect existing at the time of the 
charter party. Ordinarily the presumption 
is in favor of seaworthiness. Snethen v. 
Jlemphis Ins. Co., 3 La, Ann. 475. But this 
presumption is completely rebutted where 
the .ship as in this case is shown to be old 
and approaching the end of her life, as a 
boat, and when she suddenly fails in a vital 
part, without any apparent cause. Thus 
Marshall, is decidedly of opinion that "where 
a ship is lost or is incapable of proceeding 
on her voyage and this cannot be asei-ibed 
to stress of weather or any accident on the 
voyage, the fair and natural presumption 
was that she was not seaworthy." Marsh. 
Ins. 367. In the first place it is in evidence 
that the shaft of the steamer was too small; 
two shafts of the same diameter had before 
been broken on this steamer. It is further 
in evidence that when the shaft snapped 
asunder, tie section thus exposed showed 
that a part of the fracture was rusty and 
appeared old, while the rest appeared bright 
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and new. This condition of the fracture can- 
not be accounted for as is attempted by any 
strain on the shaft occurring the day before. 
The appearance of the fracture as describ- 
ed by the witness evidently shows that the 
crack in the shaft was of older date. 

We have these facts then. About five or 
sis weeks after the date of the charter par- 
ty, this ship having a shaft too small for 
the strain upon it is disabled by the break- 
ing of the shaft in smooth deep water and 
without any extraordinary circumstances to 
account for it, and on inspection of the frac- 
ture, shows a defect that had existed for 
some time. I think these facts rebut the 
presumption of seaworthiness at the time of 
the charter party. "It is the duty of 1±ie 
owner of a ship when he charters her or 
puts her up for freight, to see that she is in 
a suitable condition to transport her cargo 
in safety, and he is to keep her in that con- 
dition unless prevented by perils of the sea 
or unavoidable accident. If the goods are 
lost by reason of any defect in the vessel, 
whether latent or visible, known or un- 
known, the owner is answerable to the 
freighter upon the principle that he tacitly 
.contracts that his vessel shall be fit for 
the use for which he thus employs her. This 
principle governs not only in charter parties 
and in policies of insurance, but is appli- 
cable in contracts of affreightment." Put- 
nam V. Wood, 3 Mass. 485. "If there should 
be a latent defect in the vessel unknown to 
the owner and undiscoverable upon examin- 
ation, yet the better opinion is that the own- 
er must answer for the damage occasioned 
by the defect." 3 Kent, Comm. 205, note a; 
Lyon V. Mells, 5 East, 428; Whitall v. The 
Wm. Henry, 4 La. 223. 

These authorities, in the view I take of the 
facts, dispose of the libellant's case. He has 
already been paid for the time his steamer 
was used by the defendant, and if he has 
suffered any damage, it was caused by a de- 
fect in his vessel, the consequences of which, 
whether known or unknown, he must bear. 

Let the libel be dismissed, with costs. 

[On appeal to the supreme court, the decree of 
this court was affirmed. 97 TJ. S. 379.] 
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Case Wo. 17,416. 

In re WERNER. 

[5 Dill. 119.] 1 

Circuit Court, E. D. Missouri. 1878. 

Bankrdptot— Chattel Mortgages— Empbachmbnt 
BY Assignee. 

The assignee in bankruptcy, as the repre- 
sentative and trustee for the general creditors, 

4 — 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



may impeach the validity of a chattel mortgagj 
void by local statute as to creditors because not 
recorded, and has all the rights in this respect 
.that an attaching or execution creditor would 
have had if bankruptcy had not supervened. 

[In review of the action of the district court 
of the United States for the Eastern district 
of Missouri.] 

The bankrupts, within sixty days of the 
proceedings in bankruptcy, made a chattel 
deed of trust upon their stock in trade, fix- 
tures, and a leasehold interest, to secure a 
debt created at the time, in favor of Rumsey 
& Co. There was no actual fraud. The said 
deed of trust was never recorded, nor was 
possession ever taken under it. The mort- 
gagors remained in possession, and carried on 
their business (pimnbers) as before. 

The question presented arises between the 
assignee in banlcruptcy and the mortgagees. 
That question is, whether the security of the 
deed of trust (a mortgage in effect) is effectual 
as against the assignee in bankruptcy as re- 
spects the stock in trade, or the fixtures, or 
both. The district court held it invalid as to 
the stock in trade, but otherwise to be effec- 
tual. [Case unreported.] The mortgagees 
and the assignee bring cross-bills of review. 

Collier & Muench, for assignee. 
D. Dillon, for mortgagees. 

DILLON, Circuit Judge. This case 5a dif- 
ferent from Kirkbride's Case [Case No. 7,839], 
decided at this term, which involved a con- 
struction of section 1 of the statute of fraudu- 
lent conveyances. That section is as follows: 
"Every deed of gift and conveyance of goods 
and chattels in trust to the use of the person 
so making such deed of gift or conveyance, is 
declared to be void as against creditors, ex- 
isting and subsequent, and purchasers." 

This case involves a construction of section 
8 of the same statute, which is in these words: 
"No mortgage or deed of trust of personal 
property hereafter made shall be valid against 
any other persons than the parties thereto, 
unless possession of the mortgaged or trust 
property be delivered to and retained by the 
mortgagee or trustee, or cestui que trust, or 
unless the mortgage or deed of trust be ac- 
knowledged or proved and recorded in the 
eoimty in which the mortgagor or grantor 
resides, in such manner as conveyances of 
land are by law directed to be acknowledged 
or proved and recorded." 

The bankrupt act declares that property dis- 
posed of in fraud of creditors shall pass to 
the assignee. It also contains a provision that 
no chattel mortgage "made in good faith and 
for present consideration, and otherwise vahd, 
and duly recorded pursuant to the statutes of 
any state, shall be invalidated or affected by 
the bankrupt act." Under section 8 of the 
statutes of the state relating to fraudulent 
conveyances, above quoted, it is not denied 
by the counsel for the mortgagees, since the in- 
strimient was not recorded, nor possession 
taken under it, that it would be fraudulent 
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and void as to attaching or execution credit- 
ors. Sueli is tlie plain reading of tlie statute, 
and such is lie settled construction of the 
statute in tliis state. But the point relied up- 
on is that, since the instrument is good be- 
tween the parties, the assignee, as the repre- 
sentative of the general creditors, having no 
lien of any kind, cannot impeach it Such 
would seem to be the opinion of Mr. Justice 
Hunl^ in He Collind [Case No. 3,007], de- 
cided on the circuit, and there are some other 
decisions lending more or less support to this 
view. 6 Am. Law Rev. 50. But, on prin- 
ciple, as well as on the weight of authority, I 
thinls this view Is erroneous. It was so de- 
cided in this court in AJlen v. Massey [Case 
No. 231], in 1870, and the judgment was af- 
firmed in the supreme court (17 Wall. [Si U. 
S.] 351). The bankrupt act "takes out of the 
hands of creditors, to a large extent, the or- 
dinary remedial processes and suspends the 
ordinary rights which by law belonged to 
creditors, and substitutes In their place a new 
and comprehensive remedy, designed for the 
common beneflt." Curtis, J., in Betton v. 
Valentine [Case No. 1,370]. And in this sense 
it is that an adjudication of bankruptcy has 
been said to be "a statute of execution for all 
the creditors." Ex parte Foster [Id. 4,960]. 
And on the precise point involved in this 
cause, Mr. Justice Strong says: "I think, not- 
withstanding some decisions to the conti-ary, 
an assignee in banlrruptcy of the mortgagor 
stands in the position of such creditors (judg- 
ment or lien creditors) with equal rights, the 
adjudication of bankruptcy bemg equivalent 
to the recovery of a judgment and levy." 
Miller v. Jones [Id. 9,576]. To the same ef- 
fect Is the well-reasoned opinion of Drum- 
mond, J., in Re Gurney [Id. 5,873], of Woods, 
J., in Barker v. Barker's Assignee [Id. 9S6], of 
WoodiTiff, J., in Re Leland [Id. 8,231], and of 
Curtis, J., in Oarr v. Hilton [Id. 2,436]. The 
briefs of counsel contain a reference to other 
eases to the same effect 

The order below will be reversed and the 
deed of trust declared to be wholly void, un- 
der the 8th section of the statute concerning 
fraudulent conveyances. 

In order to have the point settled without 
delay in the administration of the estate, the 
district coiui: ruled in favor of the claimant 
at the dose of the term. The district judge, 
however, states that he is of opinion that his 
former ruling was erroneous, inasmuch as the 
mortgage was recorded after the proceedings 
in bankruptcy and other rights under the 
bankrupt act had intervened. Hence the doc- 
trine laid down in Sawyer v. Turpin, 91 IT. 
S. 114 is not applicable. The conclusion 
reached in this opinion meets with his ^ull 
concurrence. Judgment accordingly. 
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Case ISTo. 17,416a. 

WERNER V. WASHINGTON. 

[2 Hayw. & H. 175.] i 

Curcuit Court, District of Columbia. Dec. 28, 
1854. 

Intoxicating Liquors— Sales by Taverns— Tip- 
pling Houses— Municipal Ordinances. 

1. The law of the corporation of Washington, 
passed on the 8th of October, 1854, is null and 
void so far as it prohibits the sale of liquors 
to be drunk on the premises in ordinaries, tav- 
erns, or inns. 

2. A keeper of a licensed ordinary, tavern, 
or inn has the right to sell liquors at his bar 
for the use and entertainment of his guests; 
and his right to sell liquors extends to his 
guests as well at their meals as at ihe bar, 

3. There is no substantial difEerence in sell- 
ing liquors to his guests at the bar, and selling 
to them at their meals. 

4. Tippling houses are common drinking 
houses, kept for lucre and gain, where all peo- 
ple may, if they will, resort and drink ad 
libitum. 

The appellant had taken out a tavern license 
and under it claimed a conferred right to sell 
spirituous liquors in quantities less than a pint, 
notwithstandmg the law of the corporation to* 
the contrary. 

J. M. Carlisle, for appellant 
Joseph H. Bradley, for respondent 

MORSELL, Ckeult Judge, on behalf of hun- 
self and coUeague, DUNLOP, Circuit Judge, 
delivered a concurrent opinion in this case, as 
follows: This is the case of an appeal from a 
judgment of a justice of the peace, rendered on 
the 7th of November, 1854, in favor of the 
mayor, board of aldermen and board of com- 
mon council, of the city of Washington, agauist 
Charles Werner, for twenty dollars fine, and 
fifty-eight cents costs, for the violation of a by- 
law of the corporation. The warrant charges 
that said Charles Werner, keeper of a tavern 
in the Fourth district, at the city of Washing- 
ton, did sell and barter brandy, rum, gin, whis- 
key and other spirituous liquors, mixed and 
unmixed wine, cordial, strong beer and cider, 
in quantities less than a phit, on the 7th day 
of November, 1854, in the Fourth district, at 
said city of Washington, contrary to the acts 
of the mayor, &c., on that subject made and 
provided. The by-law under which this pro- 
ceeding was had is entitled "An act to prohibit 
tippling houses, and to suppress the sale by the 
small, of sphituous and intoxicating liquora," 
and it enacts that "from and after the first 
Monday in November then next, tippling- 
houses, or shops, be and the same are hereby 
prohibited In the city of Washington, and that 
it shall not be lawful after the said first Mon- 
day in November for any person or persons in 
any part of the city of Washington, to sell and 
barter any brandy, rum, gin, whiskey, or other 
spkituous liquors, mixed or unmixed wine, cor- 
dial, strong beer or cider in quantities less than 

^1 [Reported by John A. Hay ward, Esq., and 
Geo. O. Hazleton, Esq.] . h , u 
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a pint, and eyery pa-son or persons, wlio shall 
sell or barter as aforesaid, shall, on conviction 
thereof, forfeit and pay a fine for each and ev- 
ery offence of twenty dollars, to he collected 
and applied as other fines due said corporation, 
and on failure to pay said fine, or of securing 
tlie payment of the same, the pei-son or persons 
so offending shall be committed to the work- 
house for a term not less, nor more than 60 
days." By the second section, so much of the 
act approved respectively June 3, 1S53, entitled 
"An act to license and tax and regulate tav- 
erns and ordmaries," and of the act regulating 
the sale of spirituous intoxicating liquors, as au- 
thorized the mayor to grant licenses for the sale 
or barter of the aforesaid liquors in quantities 
less than a pint; and all acts and parts of acts 
inconsistent with the provisions of this act were 
repealed. This act was passed the 8th of Oc- 
tober, 1854. On the 1st of November the ap- 
pellant obtained from the corporation a license 
to keep a tavei-n in the usual form, he having 
complied with all the requests of the corpora- 
tion laws, under which he claimed the right, 
and did sell at the bar of his tavern in the 
usual way to his guests, &c., the liquors as 
charged in said warrant. No objection has 
been made to the form of the wan-ant 

The corporation claims the power to pass the 
by-law under the provisions contained in the 
chai-ler of 1820 (section 7), which is in th^e 
words: "To provide for licensing, taxing and 
regulating auctions, retailers, ordinaries, and 
taverns, hackney carriages, wagons, carts and 
drays, pawnbrokers, venders of lottery tickets, 
money-changers and brokers and peddlers," and 
under the amended charter of 1848 (section 2, 
par. 2), which is in these words: "With power 
to punish those who may sell intoxicating liq- 
uors without obtaining licenses therefor, by 
fines not less than five dollars, and in default 
of the payment thereof, by imprisonment and 
labor in the work-house for a term not exceed- 
ing 90 days." 

The questions mvolved in this case have been 
presented to the court in able arguments on 
both sides, the most important of which is, 
whether the corporation had power to pass the 
by-law mentioned in this case, so as to give it 
the supposed operation to prohibit the appel- 
lant, a regularly licensed tavern-keeper in the 
usual course of his business as such, from sell- 
ing at the bar of his said tavei-n, to his guests 
the ardent liquors mentioned in said warrant, 
in quantities less than a pmt? Many groimds 
have been urged in the arguments pro and con 
and they have had respectful consideration, 
some of the most mata'ial of which I shall en- 
deavor to state. 

The attorney of the corporation coirecfly as- 
sumes that congress had the power to prohibit 
such sales; and also that the states had a right 
to regulate their internal commerce and police 
institutions, not conflicting with the constitu- 
tional provisions on the subject, and for that 
purpose he referred to several decisions of the 
supreme court. Has that power been granted 
to the corporation? He supposes that to regu- 



late a tavern and ordinary, and the power to 
resti-ain a tippling house, being in the same 
grant for the same piu-pose, must be construed 
together; that the power to regulate implies 
and carries with it the power to prohibit, to 
the extent necessary to regulate; similar to the 
power possessed hj congress; that ssUing in- 
toxicating liquors at the bar of a licensed tav- 
ern to the guests in such tavern, is a tippling 
in the offensive sense and expressly within the 
terms of the charter giving the power to pro- 
hibit. It is, however, conceded by hhn, that in 
such a tavern or ordinary the fm-nishing of 
liquors to the guests at thehr meals is not pro- 
hibited. 

On the part of the appellant it is contended 
that the power to regulate licensed taverns ex- 
tends only to the manner of carrying it on, not 
to prohibit it or change its nature; that the by- 
law is in restraint of a lawful trade, not within 
the power contained in the charter, in its terms 
so general and extensive as it involves absm-d 
consequences, and that it being conceded that 
such tavern-keeper has the right to sell to his 
guests spirituous liquors by the small, to be 
used at their meals, the law is shown to be 
void in part, and being void in part, is void in 
toto. If the corporation had the power to pass 
the by-law in question, that power must be de- 
rived to it under the charter of 1820. The char- 
ter of 1848 has nothing else for its object than 
to add additional means to give complete effect 
to the pecuniary mode of punisloing the offence 
of selling spirituous liquDrs without license, 
which it before had not exercised; no new of- 
fense is created or increase of power otherwise 
given. 

It may be conceded that the paragraph, "to 
restrain tippling houses," may be taken in con- 
nection with that to provide for the licensing, 
taxing, and regulating ordinaries and taverns, 
wiOiout, however, admitting the conclusion 
that a licensed ordinary or tavern, In the sense 
it is used in the charter of 1820, selltog at its 
bar ordinary hquors in quantities less than a 
pint, is a tippling house such as is described in 
the 10th paragraph. A corporation is the crea- 
ture of the charter, and can possess no other or 
greater powers than such as are ^ther ex- 
pressly given or necessarily implied. The lan- 
guage used to express the terms is certainly 
different The one is to regulate, the other to 
restrain or prohibit; and it may be reasonably 
supposed that congress intended the distinc- 
tion which they impart If prohibition or ab- 
solute control in both instances was intended, 
then it would have been so expressed. The 
unreasonableness of the position will appear by 
can-ying out the idea in reference to some of 
the subjects standing in the same category and 
the same paragraph, as to Ucense, &c., wag- 
on&, carts and drays. Can it be supposed that 
power was intended to be given entirely to 
suppress and break up tliat branch of ti-adeV 
Again the same terms occur in the three pre- 
ceding paragraphs, "to regulate public wharves, 
the manner of erecting and the rates of wharf- 
age;" "to regulate the stationing, anchorage. 
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and mooring of vessels;" and so of subsequent 
paragraphs, as "to regulate and establish mar- 
kets," the "weight and quantity of bread, &e.," 
in neither of wMch Instances can any one sup- 
pose it was the hitention to give a power to 
prohibit: The truth is that the terms were 
intended to be limited by the nature of the sub- 
ject to which they were applied, which, though 
it was to be regulated, was not to be destroyed 
or deprived of its essential elements. It was a 
licensed tavern or orduiary which was to be 
regulated. The important inquhy then is, 
whether the right to sell spirituous liquors at 
the bar of a licensed ordinary or tavern for 
the use and the entertainment of the guests is 
not an essential ingredient in that employment 
or business? 

The business indicated by the name "public 
inns/' "taverns" and "ordinaries" will, there- 
fore, be shown to be substantially the same. 
The responsibilities and obligations to the pub- 
lic and their guests to afford them entertain- 
ment and comfort, and for the security of their 
goods and effects are the same; and what has 
constituted the essential nature and character 
of the one has of the other. The establishment 
has been found indispensably needful for the 
public convenience from the earliest periods of 
time, and that the right to sell spirituous liq- 
uors, as above stated, is an essential part of the 
nature of their business. It has been admitted 
that it may be lawfully supplied to their guests 
at then' meals. If so, I cannot perceive a suffi- 
cient reason for the difference between the sell- 
hig it at the bar for that purpose and any other 
part of the tavern. The natm:e and meaning 
in a philological sense accords with what has 
been said. Webster says of inns: "A house 
for the lodghig and entertainment of travelers, 
often a tavern where liquois are furnished for 
travelers and others. 'Tavern,' a house to sell 
liquors in small quantities, to be drank on the 
spot. In some of the United States, a 'tav- 
ern' is synonymous with 'inn' or 'hotel,' and 
denotes a house for the entertainment of trav- 
elers as well as for the sale of liquors, licensed 
for that pui-pose. 'Ordinary,' a place of eat- 
ing where the prices are settled." To place 
tills subject in a more conclusive point of view, 
it may be proper to notice as briefly as I can, 
a course of legal exposition respecting it 3 
Bac. Abr. tit "Inns and Innkeepers"; the 
law is stated as to the ^tent of his duty. 

It is said that the duty of an innkeeper ex- 
tends chiefly to the entertaining and harbormg 
of travelers, finding them victuals and lodging 
and securing the goods and effects of their 
guests; and therefore if one who keeps a com- 
mon inn refuse either to receive a traveler as a 
guest in his house or to find bim with victuals 
or lodging upon his tendering him a reasonable 
price for the same, -he is not only liable to ren- 
der damages for the Injiuy in an action on the 
case at a suit of the party grieved, but also may 
be indicted and fined at the suit of the king. 
They are to seU at certain reasonable fised 
rates. "So If an innkeeper sells corrupt wine 
or victuals, an action lies against him;" also 



if his servant sells sudi corrupt wine or victuals, 
the action on the case lies against the master, 
&c. Also it is agreed that the statute of 5 & 
6 Edw. yi. c. 25, aiad other statutes concern- 
ing the licensing of ale houses, &c., do not ex- 
tend to inns, unless an inn degenerates into an 
ale house by suffering disorderly tippling, in 
which case it shall be deemed as such. These 
past ages show at an early period the public 
nature and responsibilities of an innkeeper, and 
that spirituous liquors, as well as others, form a 
pait of the entertainment of, and were furnish- 
ed by the innkeeper to his guests. In Mary- 
land, it became the subject of veiy early legis- 
lation, under the name of "ordinaries." The 
first act which I shall notice was passed March, 
1780 (chapter 24), entitied "An act licensing 
and regulating ordinary keepers." By this act 
the justices of the peace of each county, 'n 
oourt sitting, were empowered and authorized 
at this theii' June and August courts on the 
eastern and western shores respectively, to 
grant licenses to such person or persons as 
they should think fit, "bemg persons of good 
repute, to be ordinary keepers for keeping of 
ordinaries in such, and so many places within 
their several and respective counties, except in 
the city of Annapolis, for the ease and con- 
venienee of the inhabitants, travelers and stran- 
gers, as to them respectively shall seem meet; 
for every of which licenses, except in the city 
of Annapolis, there shall be paid the sum of 
six pounds for every year such person or per- 
sons shall keep ordhiary as aforesaid." By 
section 4, "the justices were, in the montiis of 
June and August, to set and assess in current 
money, the rates and prices of all liquors, and 
other accommodations whatsoever by ordinaiy 
keepers to be vended for the year ending, &c." 
Section 5. "Such ordinary keepers were bound 
to provide and maintain six good feather beds, 
more than sufficient for the private use of such 
ordinary, and covering and Indian com and 
straw and stabling for ten horses at least (at 
the court-house) at other places than the couit- 
house three spare beds and stabling for six 
horses," Penalties are imposed for selling with- 
out license. The 6tb section provides "that 
such ordinary keeper shall enter into recogni- 
zance, with sureties, conditioned" that if the per- 
son so obtaining such license shall keep good 
rules and orders, and not suffer loose, idle or 
disorderly persons to tipple, game or commit 
any disorders or other icregularlties in s\ich 
ordinary, &c., then such recognizations to be 
void, &e." Section 10 requires "that eveiy 
licensed ordinary keeper should sell only by 
sealed measures, except bottied cider, perry, 
quince drink, and strong beer, of the product 
of the state, and such liquors as should come 
into the state bottled, and that any ordinary 
keeper who should neglect to keep a sealed 
quart, phit, half-pmt, and gill measure, and 
shall refuse or neglect to sell by the same, shall 
forfeit and pay, &c." 

The next Maryland statute which I shall take 
notice of is the act of 1784 (chapter 37, § 24). 
Tills statute is on the subject of the sale of 
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spirituous liquors. It prohibits the sale of any 
of the sprituous liquors or other liquors therein 
mentioned, except in the city of Annapolis and 
ita precincts, without a license for that pur- 
pose obtained. "Every person so licensed and 
selling under thp quantity of ten gallons, is 
deemed a retailer, and no person shall retail 
less than a pint, the maker, distiller, a brewer 
of any such liquors excepted; such excepted 
persons not selling less than a quart at a time. 
The court is authorized to suppress disorderly 
retailers, &e." Merchants were authorized to 
sell in quantities over ten gallons. 

I have made full extracts from these statutes 
that a full view of the law might be seen on 
the subject of ordinaries, taverns and retailers 
of spirituous liquors at the time of the assump- 
tion by congi'ess of jurisdiction over the Dis- 
trict of Columbia, at which time they were 
adopted, so far as applicable, as the law of 
this district, and being statutes in pari materia 
they should be taken together with the charter 
in the construction on the subject now under 
consideration. These provisions shed a flood 
of light on the true nature of the business em- 
ployment of the tavern, ordinary or inn. They 
show that they are substantially the same, and 
that the right to sell spirituous liquors tmder 
a pint is fully and clearly recognized as essen- 
tially making a part thereof; and the extent 
to which the terms licensing and regulating 
ordinary keepers are imderstood to affect the 
trade in the practical application of them, that 
is in the manner and not the change or prohibi- 
tion; and that at that early period the right 
was considered to extend to the sale of them 
to the guests as well at the bar as at their 
meals, and that there was no substantial dif- 
ference. They also show their obligations and 
responsibilities; also, what will be deemed dis- 
orderly and forbidden conduct, and how pun- 
ishable. 

There is a remarkable coincidence between 
the terms used in the title of the first act and 
those used in the charter. The statutes wei-e 
practiced under by the circuit court (except 
such parts as had become obsolete) durmg 
the time the power was with that court— that 
is, until granted to the corporation. Such 
then was the state of the law when congress, 
by the terms used in the charter, transferred 
the power to the corporation, and the co- 
temporaneous acts and practice of the corpo- 
ration under it. To which effect, also, is 
their joint resolution passed the 14th of 
May, 1853, providing for submitting to the 
voters of the city the question of license or 
no license of shops, taverns, and ordinaries, in 
the second of which it is said: "Resolved, 
that in case a majority of the votes cast at 
the nest election shall be for license, then it 
shall be the duty of the committee who have 
charge of the interest of the city before con- 
gress to urge upon that body an amendment 



to the city charter, which wiU give their 
coimcils the power to pass such laws as will 
prohibit the sale of all intoxicating liquors 
within the city hmits." 

From the foregoing views, and for the rea- 
sons stated, I fell that I am brought neces- 
sarily to the conclusion that the corporation 
had not the power to pass the by-law in 
question so far as it relates to limiting and 
prohibiting licensing ordinary and tavern- 
keepers from selling, &c.j the spirituous liq- 
uors mentioned in the warrant to quantities 
less than a phit; and that the said law as to 
that is inoperative and void, and that the 
judgment rendered against the appellant is 
erroneous and ought to be reversed. And 
here I might dose the opinion, but for one 
ground taken in the defence, that if the by-law 
in question was void in part, it was so in 
toto. To avoid misapprehension as to the ex- 
tent of the opinion in relation to that matter, 
it will be proper for me to say that such is 
not my opinion. The subjects, objects, and 
penalties are various, and the law cannot be 
considered, as contended for, to be entire. 
The law appears to have been made to pro- 
hibit tippling houses and to suppress the sale 
by small of spirituous and intoxicating liq- 
uors. There can be no doubt of their power 
to restrain and prohibit tippling houses, be- 
cause it is expressly given by the charter as 
to what may be deemed a tippling house, in 
addition to what has already been said with 
respect to taverns and ordinaries. I shall 
adopt the description given in the learned 
opinion of the former attorney for the corpo- 
ration to them August 3, 1853. It says that 
tippling houses are common drinking houses, 
kept for lucre and gain, where aU people may, 
if they will, resort and drink ad libitum. To 
make a tippKng house it is not necessary that 
in fact one or more shall have actually drank 
there frequently to excess. It is sufficient 
that the place be one which, for lucre or gain, 
is kept for common drinking or tippling, 
whether in fact it attracts customers or not, 
or whether such eustomfers drink to excess or 
not, &c. And, although as I before said, a 
tavern or ordinary may degenerate into a 
tippling house, the nature and character of 
the one, as already shown and expressly stated 
in the statute differ very essentially from 
that of the other. The statute before recited 
authorizes but two classes who can be licensed 
to sell spirituous liquors imder ten gallons- 
ordinary keepers, who are not limited as to 
quantity, and retailers in quantities mider ten 
gallons and not imder a pint. The by-law re- 
peals the act of the 30th of June, 1853, au- 
thorizing shop licenses, and I have no doubt of 
its validity for that purpose. The law so re- 
pealed was inconsistent with the general law 
on the subject, and could, therefore, give no 
valid shop-keeper's license, as so called. 
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Case No, 17,417. 

WESCOTT et al. v. COLE et al. 

[4 McLean, 79.] i 

Circuit Court, D. Indiana. May Term, 1846. 

Kquitjt Juhisdictios— Sale of Equitable Inteb- 
ESTS— Title Bonds. 

1. A court of equity may direct an equity to 
be sold, but in such case the interest sold 
should be ascertained, and made known at the 
time of the sale. 

2. In Indiana a title bond is assignable. 

[This Tvas a bill by TVescott and Comblos 
against Cole and Shelby.] 

Fletcher & Butler, for complainants. 
Mr. Dumi, for defendants. 

McLean, circuit Justice. Cole gave his note 
to complainants 17th June, 1842, for dol- 
lars, and at the same time executed a mort- 
gage to secure the payment of the note, on land 
in Clarke county. He also transferred a title 
bond held by lum and given by Shelby and Shel- 
by, for a piece of property in the same county, 
"conditioned" for mailing a deed on payment 
of eighteen hundred dollars, A title bond is 
assignable by the statute of Indiana. The bill 
prays for a sale of the mortgaged premises, and 
also of the interest assigned in the title bond. 
There was no answer filed by the defendant, 
and a decree pro confesso was taken against 
him. 

The defendant objected, that there was no 
averment in the bill of the payment of the eight- 
een hundred dollars. There is no evidence of 
the payment of this sum, still in chancery what- 
ever interest the assignor may have can be 
sold. The court will provide in the decree, 
that the purchaser at the sale of the master 
shall Imow what he buys. 

It is also objected that unless Cole could sue 
in this court, his assignee can not sue. This 
is undoubted. But there is nothing hi the bill 
to show that Cole was a citizen of Indiana at 
the time he made the assignment, and, conse- 
quently, the defendant being in default, is not 
in a condition to raise the question. 

The court will dhrect a sale of the mortgaged 
propeily, and also of the equitable interest of 
Cole, under the title bond, giving special dkec- 
tlons, etc. 
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WESCOTT V. FAIRFIELD TP. 
[Pet 0. C. 45.] 2 
Circuit Court T>. New Jersey. Oct. Term, 1811. 
Jurisdiction op Circuit Courts — Citizenship. 
A citizen of the District of Columbia is not 
entitled to sue in the circuit courts of the Unit- 
ed States. 

[Cited in Barney v. Baltimore, 6 Wall. (73 TJ, 
S.) 288; Cissel v. McDonald, Case No. 2,- 
729. Cited in brief in McMurdv v. Con- 
necticut Gen. Life Ins. Co., Id. 8,903.] 



^ 1 [Reported by Hon. John McLean, Chrcuit 
Justice.] 

^ [Reported by Richard Peters, Jr., Esq.] 



• The declaration is in the name of D6n, a 
citizen of the District of Colmnbia, on the de- 
mise of Wescott, also a citizen of the same 
district, against the hihabitants, &e., citizens of 
the state of New Jersey. The plaintiff moved 
for a rule on the defendants, to appear by the 
next court and confess lease, &c. This was 
objected to by Leake for the defendants, on 
the ground that the court could not take juris- 
diction of the cause, the plaintiff being a citi- 
zen of the District of Columbia, and therefore 
not within the provision of the act of congress, 
giving jurisdiction to the circuit court. He 
cited Ash v. Hayman [Case No. 572]. 

BY THE COURT. The case cited is con- 
clusive; and of course, the plauitifE can take 
nothhag by his motion. 



Case No. 17,419. 

WESLEY et al. v. BIAYS. 

[Brunner, Col. Gas. 254; i 4 Am. Law J. 275.] 

Circuit Court, D. Maryland. 1812. 

Seamen's Wages— Capture. 

Where a vessel is captured and finally acquit- 
ted, seamen are entitled to full wages, includ- 
ing the time of detention, even though the 
master offered to discharge them and send them 
home and they refused. 

[Appeal from the district court of the Unit- 
ed States for the district of Maryland.] 

Libel for wages. The vessel was captured 
and sent in for adjudication. The master 
offered to discharge the seamen and find 
passages home for them, but they refused to 
quit the ship. She was condemned; but up- 
on appeal the decree was reversed. . The ves- 
sel then prosecuted- her voyage and returned 
to Baltimore. The district judge decreed 
wages for the whole time, including the de- 
lay at the port, where the vessel was sent In 
for adjudication [case unreported], which sen- 
tence was afBrmed by this court 



WESLEY, The JOHN. See Case No. 7,433. 



Case Wo. 17,420. 

The WESLEY SEYMOUR. 

[7 Ben. 539.] 3 

District Court, S. D. New York. Jan., 1875. 

Collision at Sea — Sailing Vessels— Crossing 
CounsES and Opposite Tracks— Lights- 
Lookout— Change in ExTKEsns. 
1. A collision took place off Bamegat at night 
between a schooner and a brig.. The wind was 
about west. The schooner alleged thal^she was 
heading south by west, close-hauled on her star- 
board tack, and that she saw the red light of 
the brig a little on her port bow, and kept her 
course without change, till just before the col- 

1 [Reported by Albert Brunner, Efeq., and here 
reprinted by permission.] 

2 [Reported by Robert D. Benedict Esq., and 
Benj. Ijincoln Benedict Esq., and here reprint-, 
ed by permission. 
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lision, when her helm was put down to ease 
the blow, if possible, but too late to afEect the 
course of the schooner. The brig alleged that 
she was heading about north northeast; that 
she saw the green light of the schooner a little 
on her port bow; that she starboarded her 
wheel, and changed her course so as to bring 
the green light on her starboard bow; and that 
afterwards the schooner changed her course, and 
attempted to cross the brig's bows, when the 
helm of the brig was put hard down, but the col- 
lision could not be avoided. The vessels came 
together nearly at right angles, the brig strik- 
ing the schooner on her port side: Held, that 
this was a case under the 12th article of the sail- 
ing rules, and, as the courses were crossing, 
and the schooner had the wind on her starboard 
side, while the brig had it on her port side, and 
was not dose hauled, it was the duty of the brig 
to keep out of the schooner's way, and of the 
schooner to keep her course. 

2. The brig, seeing the schooner's green light 
on her port bow, was justified in regarding it 
as on a vessel which was crossing from port to 
starboard of the brig, and her starboarding was 
a proper manoeuvre, and was enough to have 
cleared the two vessels, if the schooner had held 
her course. 

3. On the evidence, the schooner must be held 
to have changed her course after the brig had 
taken proper measures to avoid her. 

4. Such porting by the schooner could not be 
held to have been a change of course in ex- 
tremis, but it probably resulted from an inef- 
ficient lookout. 

5. The brig was not responsible for the colli- 
sion. 

In admiralty. 

W. R. Beebe, for libelants. 
E. D. Benedict, for claimants. 

BLATCHFORD, District Judge. This Ubel 
is filed by the owners of the schooner George 
W. Pettus against the brig Wesley Seymour, 
to recover for the damages sustained by the 
libellants, in consequence of injiuy to the schoon- 
er caused by a collision which took place be- 
tween the two vessels, between 7 and 8 o'clock, 
p. m., on the 28th of January, 1873, in the At- 
lantic Ocean, off Bamegat. The schooner was 
boimd from New York to the Chesapeake Bay. 
The brig was boimd up the coast to New York. 

The libel sets forth that the wind, at the time, 
was "t& the southward and westward;" that 
the schooner was heading "about south by 
west," and was close-hauled on the wind; that 
the red hght of the brig, headed for New York, 
with the wind free, was made on the lee bow 
of the schooner, about a point off; that the 
schooner continued her course until the brig 
had approached within hailing distance, when 
she was hailed from the schooner; that no at- 
tention was paid to the schooner's hail; that, 
when the brig had approached so close that a 
colhsion was unavoidable, the schooner put her 
helm down, "and her course was dianged but 
a trifle, to ease the blow," and the brig hit the 
schooner on her port side, breaking into and 
damaging her in such a manner that she had to 
return to port; that the collision occurred 
through the want of care and attention of those 
on the brig, and their want of skill in, amongst 
other things, not keeping a good lookout, not 
keeping out of the way of the schooner, not 



keeping at a greater distance, not in time chan- 
ging her course, and luffing as she did; and 
that the collision was not caused by the Suit 
of those on the schooner. 

The answer alleges that the brig had a proper 
lookout on duty; that the wind was blowing 
from about west; that the brig was proceedmg 
on a course heading about north northeast, under 
the command of a pilot, and, while proceeding 
on such course, the green light only of the 
schooner was seen, some distance off, a liftle 
on the port bow of the brig, that the course 
of the brig was then changed more to the north, 
which brought the schooner on the starboard 
bow of the brig, the schooner still showing only 
her green light, and thus indicating that she 
would pass on the starboard hand of the brig; 
that, after continuing on fbat course for a short 
time, the schooner suddenly and improperly put 
her wheel down, and changed her course, and 
attempted to cross the bow of the brig, and thus 
caused the collision; that, as soon as the schoon- 
er so changed her course, it was discovered, on 
board of the brig, that a collision was imminent, 
and the helm of the brig was put hard down, 
but the collision could not then be avoided; that 
no collision would have occurred if the schooner 
had not so changed her course; and that the col- 
hsion did not occur through want of care and 
attention of those on board of the brig, -who did 
all in their power to avoid i^ but it occurred 
through the negligence of those- on board of, 
and in charge of, the schooner, in, amongst 
other things, not keeping a proper lookout, not 
seehig the light of the brig as soon as they ought, 
not keephig their course, as they were bound to 
do, luffing and attempting to cross the bows of 
the brig, and otherwise improperly and care- 
lessly navigating. 

On the part of the schooner four witnesses 
have been examined— the master, Frank W. Mc- 
Kay; a seaman, Daniel McKay, who was at 
the wheel; McCretchie, the mate; and McLeod, 
a seaman, who -was forward, on the lookout 
McLeod says, that he was forward of the wind- 
lass, keeping a lookout, and had been on the 
lookout over half an hour before the collision. 
The first that he saw was a red light, a point or 
a pohit and a half on the lee bow, that is, 
the port bow, and not over six lengths of 
the schooner away. He sung out, "a light 
on the lee bow," and McCretehie, the mate, 
then went forward to where jMcLeod was stand- 
ing. McLeod says, that, after he made the red 
light, he kept it in sight until the collision; that 
he saw no other Ught but the red light until 
after the colhsion; that he saw no change in 
tiie course of the brig until she struck the 
schooner; that, when the schooner was about 
three lengths off, the mate sung out to her to 
keep off; that he saw no change in the course 
of the schooner; and that she was sailing close 
on the wind all the time, with her sails full. 
He also says that the light he saw did not 
change its position any, while he was looking 
at it, relatively to the schooner, but approached 
all the time. McCretehie, the mat^ says, that 
he went forward to call a man in the forecastle, 
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and, -while at the door of the forecastle, heard 
MeLeod report a light, and then went and look- 
ed and saw a red light, about a point and a half 
on the lee how, and 3Q0 or 400 yards ofE; that 
he watched the movements of the brig from 
the time he first saw her red light until the 
collision, and saw no other light on hoard of her 
at any time but the red light; that the schooner 
did not come any into the wind; and that she 
was, at the collision, full on the starboard tack, 
with her booms on the port side, Daniel Mc- 
Kay, the man at the wheel of the schooner, 
says, tliat when he went to the wheel, the 
schooner was close-hauled on the starboard tack, 
headed south by west; that she was going so all 
the time he was at the wheel; that he could see 
all to the starboard of the point of the schooner's 
jibboom; that he saw no light, and saw nothing 
of the brig, until just before she came into the 
schooner, and then he looked under the boom, 
and to leeward, and saw her port or red light; 
that he heard her light reported about a minute 
and a half before the collision; that he ran on 
his course about a minute after that, before he 
got an order to hard down; that he put his 
wheel down, but the schooner had not changed 
her course at the collision; that the schooner's 
sails, when the brig struck her, were full on the 
starboard tack, with her booms on the port side. 
The master of the schooner had been below. He 
says he was "called on deck by the alarm about 
the light," and went from the cabin through the 
companion way opposite the wheel, to the port 
side of the deck alongside of the man at the 
wheel, and looked, and saw a red light that bore 
about a point on the lee bow; that, when the 
vessels were about thirty feet apart, he told the 
man at the wheel to put the wheel down; that 
the red light of the brig was still on his port; 
and that the schooner had not changed her 
course any before the collision, and was then 
headed about south to south by west, with her 
sails full on the starboard tack. The master 
says that tlie stem of the brig hit the schooner 
right amidships. Daniel McKay says that the 
brig came pretty near bow on, and struck the 
schooner amidships on the port side. The mate 
says that the brig struck the schooner about 
bow on, on the port side. McLeod says that 
the brig struck the schooner amidships, between 
the fore and main digging, on the port side. 
Daniel McKay says that the wind was about 
west southwest. McLeod says that the wind 
was off shore. 

On the part of the brig four witnesses 
have been examined— Brady, the pilot, who 
had chai'ge of her; Riske, who was at her 
wheel; Zedlie, a seaman, who was on deck, 
aft; and Spicer, the master. Brady says 
that he saw the green light of the schooner 
about a point on his weather bow, bearing 
north; that the wind was west; that, after 
that, he went below to light his pipe, and 
came on deck again, and.then saw the green 
light right ahead; that, before he went be- 
low, he had told the man at the "wheel to 
luff a point; that that order was obeyed, 
and brought the light ahead; that he should" 



think the light was two miles away when 
he came on deck after lighting his pipe; 
that, after so coming on deck, he told the 
man at the wheel to luff another point; that 
that order was obeyed, and brought the light 
a point on the lee bow; that, when the 
schooner was distant twice her own length, 
he saw the collision was unavoidable, and 
ordered the man at the wheel to put his helm 
hard down; that the schooner was showing 
her green light; that that was the only light 
he saw, and he did not see her red light at 
all; that the brig struck the schooner just 
forward of her foremast, nearly at right an- 
gles, the brig heading northwest by north, 
and the schooner about southwest; that he 
heard a hail from the schooner just a mo- 
ment or two before the collision; and that 
there was one man on the lookout, on the 
forecastle, and an officer on the quarter deck, 
and a man at the wheel. He also says, that, 
when he first saw the light, it was from two 
and a half to three mUes ofE; that it was 
twenty minutes from the time he first saw 
the light of the collision; that he thinks 
there was time for the brig to change her 
course some after the order to hard down 
was given and before the collision; that 
when he gave the order to hard down, the 
schooner was about twice her length off; 
that he lost sight of her light when she was 
two of her lengths off under his bow, on 
account of the brig's being higher out of the 
water; that the last he saw of the light it 
bore the same, a point on his lee; and that 
he gave the order to hard down to break 
the force of the blow. Eiske says that he 
was at the wheel of the brig; that he saw 
the light of the schooner— only ope light— a 
green light, three quarters of a point on his 
-port bow, the course of the brig being then 
north northeast; that he then got an order 
from the pilot to steer north by east; that 
he did so, and lost the light, because it got 
on his starboard bow; that he afterwards 
got an order from the pilot to put the wheel 
hard down, and did so, and got it hard down 
before the blow; and that the brig, at tne 
time of the blow, was heading north. Zedke 
says that he was at the pump, and saw the 
green hght of the schooner about three-q.uar- 
ters of a point on his port bow; that he saw 
the pilot come up out of the cabin, and heard 
him sing out "north by east;" that he after- 
wards heard him say "hard down;" that the 
man at the wheel obeyed these orders; that 
the course of the brig, when he first saw the 
light, was north northeast; and that he lost 
sight of the schooner's green light after the 
pilot gave the course "north by east." Spi- 
cer, the master of the brig, was below, lying 
down, partly asleep, and was aroused by 
hearing the pilot sing out to the man at the 
wheel to put his helm to starboard; that 
he heard the pilot sing out, two or three 
times, "hard a-starboard;" that he (the mas- 
ter) sprang on deck, and got about half way 
from the cabin forward when he heard the 
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crash; that the starboard bow of the brig 
struck the port side of the schooner amid- 
ships; that the schooner's booms were 
swung over on her starboard side, and her 
sails were full; that the wind was west by 
south; and that he thinks the brig was head- 
ing north northwest at the time of the blow, 
and the schooner northwest by west, three 
points difference, or perhaps four. 

This case is one of difficulty. The people 
on the schooner say they saw the brig's red 
light a point or a point and a half on the 
port bow of the schooner, the schooner be- 
ing headed south hj west and close-hauled. 
Yet the people on the brig say they saw the 
green light of the schooner a point on the 
port bow of the brig when the brig was 
headed north northeast. These courses were 
crossing, and they crossed at a poiat ahead 
of each vessel and between the two vessels. 
Now, although the schooner may very well 
have seen the red light of the brig, yet it 
is difficult to understand how such red light 
could have been seen over the port bow of 
the schooner, at any time before the brig 
passed the point where such courses crossed 
each other. The red light of the brig ought 
to have been seen over the starboard bow 
of the schooner. And, if the schooner had 
seen the brig's red light over the port bow 
of the schooner, it is difficult to see why the 
red light of the schooner, and not her green 
light, was not visible to the brig. 

This was a case under the 12th article of 
the steering and sailing rules. The vessels 
were crossing, so as to involve risk of colli- 
sion. They had the wind on. different sides, 
the brig having it on the port side and the 
schooner having it on the starboard side. 
The brig was not close-hauled. It was, 
therefore, the duty of the brig to keep out 
of the way of the schooner. The brig seeing 
a green light on her port bow, about a point, 
was justified in regarding such light as on 
a vessel which was crossing from port to 
starboard of the brig. Therefore, if the brig 
was to take measures to avoid such vessel, 
the proper manoeuvre of the brig was to 
starboard, and let the other vessel pass to 
the starboard of the brig. The brig did star- 
board, so that she brought the schooner's 
green light a point on the starboard bow of 
the brig. This ought to have been sufficient 
to clear the two vessels, if the schooner held 
her course. Yet the stem of the brig hit 
the schooner amidships on the port side of 
the schooner. This being so, it would be 
supposed that the people aft on the schooner 
would see the green light of the brig, and 
that the people on the brig would see the 
red light of the schooner. Yet the former 
say, that they saw no light on the brig but 
her red light, and the latter say, that they 
saw no light of the schooner but her green 
light. 

It is apparent, from the evidence, that the 
light of the schooner was seen from the brig 
a considerable time before the light of the 



brig was seen firom the schooner. Probably, 
the brig had already starboarded, to avoid the 
schooner, before her light was discovered by the 
schooner. The schooner's lookout says, that 
the brig's light was not over six lengths of 
the schooner away when he first discovered it. 
He reported it. Some alarm ensued on board 
of the schooner, for her master says, that he 
was called on deck by the alarm about the 
light. The libel stat^, that the hehn of the 
schooner was put down, that is, ported, and 
that her course was changed, though but a 
trifle, and that this was done to ease the blow 
when the brig had approached so dose that a 
collision was imavoidable. The libel is sworn 
to by the master of the schooner. In his testi- 
mony, he says, that the vessels were about 
thirty feet apart when he told the man at the 
wheel to put the wheel down, that is, to port, 
and that the schooner had not changed her 
course any before the collision. The man at 
the wheel says, that he got the order to hard 
down, and put his wheel down, but the schoon- 
er had not changed her course at the collision. 
It is impossible to see how the collision oc- 
curred, unless the schooner changed. her course 
and threw herself across the bows of the brig 
at a time when, but for such change, the brig 
would, in consequence of the measures she had 
taken to dear the schooner, have succeeded in 
doing so. On the view that the schooner did 
so change, it is easy to see how the collision 
occurred. On the whole evidence, it must be 
held, that the schooner changed her course at 
such a time, and in such a manner, and to 
such an extent, as to thwart the efforts of the 
brig to avoid her, and as to cause the collision 
which would otherwise have been avoided. 
Danid McKay, who was at the wheel of the 
sdiooner, says, that she was heading south by 
west, and that the wind was west southwest 
This would make the vessel to head within 
five points of the wind. He also says, that 
she was close-hauled, and that, when the brig 
struck her, her sails were fuU on the starboard 
tadi, with her booms on the port side. Mc- 
Cretchie, the mate of the sdiooner, says, that 
she did not come any into the wind, and that 
she was fall on the starboard tads, at the col- 
lision, with her booms on the port side. He 
says nothing as to how the wind was. Mc- 
Iicod says, that the schooner was sailing dose 
on the wind all the time, with her sails full. 
All he says about the wind is, that it was ofE 
shore, and that the schooner was running close-, 
hauled- He also says, that the schooner made 
no sheer before she was strudc, and that her 
sails were fuU all the time. The master of the 
schooner says, that she was headed about south 
to south by west; that, at the time of the col- 
lision, her sails were full on the starboard tack; 
and that her booms were off on the port side, 
and she was dose-hauled, with the booms dose 
in. If the schooner was heading south by 
west, when struck, the brig, if she strudc the 
schooner a square blow at right angles on her 
port side, must have been heading west by 
north. This is incredible, on the evidence. 
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The pilot of the brig says that the brig bad got 
around to head north-west by north, at the 
blow, and that the schooner was heading about 
southwest, at the blow. This would make the 
blow angle aft on the schooner one point from 
square across. It would involve a change of 
three points in the heading of the schooner. 
.If the wind was west, the schooner, at south 
by west, was within seven points of it. If she 
changed only two points, or to southwest by 
south, she would have been, with the wind 
west, as much as five points from the wind, 
and the brig, at northwest by north, would 
strike her, angling aft on her, two points from 
square across. Exactly how the wind was, 
and how dose the schooner could sail to it 
and keep her sails full, does not appear. If 
the whid was west, the schooner, at south by 
west, could, probably, have come closer to the 
wind, without gybing. The master of the brig 
testifies, that the schooner's booms were swung 
over on her starboard side, and her sails were 
full, that is, full to starboard, which puts her 
on her port tack; and so he says she was head- 
ing, at the blow, northwest by west, and the 
brig north northwest, which would make the 
blow angle forward on the schooner five points 
from square across. This testimony of the 
master bears marks of exaggeration. The t^- 
timony of those on the schooner is, that their 
booms were to port, and their sails full to port, 
at the blow. This, on the whole evidence, is 
not inconsistent with the schooner's having 
come up to the wind enough to throw herself 
across the brig's course, and is consistent with 
the libel. It is very certain, from the testi- 
mony of the persons on the schooner, that they 
did not see the brig tiU she was near them, 
that there was alarm on the schooner, that her 
master gave the order to port, and that that or- 
der was obeyed. The brig was, at the- same 
time, in the dlsdiarge of her duty to avoid the 
schooner, starboarding. It was proper for her 
to do so, with a green light crossing her course 
from her port to her starboard, and she had, 
by starboarding, brought that light from being 
a point on her port bow to being a point on 
her starboai'd bow. Therefore, it was for the 
brig to keep on starboarding, which she did. 
Any porting by the schooner, under such cir- 
cumstances, baffled the brig. Such porting can- 
not be regarded as a porting in extremis. It 
resulted from the fact, that the lookout on the 
schooner was inefficient, and that, consequent- 
ly, the light of the brig was not seen as soon as 
It should have been. The brig was not crowd- 
ing the schooner, but was manoeuvring to pass 
her at a proper and safe distance. 

I have given this case a great deal of consid- 
eration; and, while there are matters of evi- 
dence on both sides that are incapable of com- 
prehension, I think the- brig cannot be held re- 
sponsible for the collision, and that the libel 
must be dismissed, with costs. 
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Case "No. 17,431. , 

WEST V. COLUMBIAN INS. CO. 

[5 Oranch, 0. C. 309.] i 

Circuit Court, District of Columbia. May 
Term, 1837. 

Maeise Insuhance — Deviation. 

In a voyage to Pemambuco, the vessel, -whea 
she arrived off Pemambuco, came to anchor 
off the port, when she might have gone directly 
in; held, that it was a deviation that discharged 
the underwriters. 

The defendants insured the plamtiff [John 
West] $500 on bis commissions as supercargo 
of the schooner, Leonidas, from Alexandria to 
Pemambuco, until landed. The vessel and 
cargo were insured, by other poUcies, to Per- 
nambuco, and two other ports. She arrived 
and came to anchor off Pemambuco, in the 
outer roadstead, at nine o'clock, a. m. The 
master went on shore to inquire of the market, 
and returned in a few hours. A storm came 
on; the anchor dragged, and the vessel was 
going ashore. They hoisted sail, and endeav- 
ored to crawl off, but could not, and she went 
on shore. There was evidence that she might 
have gone safely into the port, if she had not 
come to in the outer roadstead. 

Mr. Semmes, for plaintiff, contends that the 
vessel never arrived at Pemambuco; but if she 
did, she did not remain twenty-four hours in 
good safety. Camden v. Cowley, 1 W. Bl. 
417. 

■ Mr. Taylor, contra, prayed the court to in- 
struct the jmy, in substance, that if they 
should find, from the evidence, that when the 
schooner arrived off Pernaml3uco, she could 
have proceeded to the port without coming to 
anchor in the outer road, the stopping there 
was a deviation which discharged the under- 
writers. 

Which instruction the court gave (nem. con.). 

Mr. Semmes then prayed the court to in- 
struct the jury that if they believe, from the 
evidence, that the anchoring of the vessel in 
the outer road of Pemambuco, was an arrival 
at Pemambuco, then the plaintiff is entitled to 
recover, because she was not, twenty-four 
hours in safety after her arrival. 

But THE COURT (nem. con.) refused. 

"Verdict for the defendant. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 17,432. 

WEST et al. v. DAVIS. ' 

[4 McLean, 241.] i 

Circuit Court, D: Michigan. June Term, 1847. 

Vacating Judicial Sales. 

"Where no fraud or unfairness is alleged, a 
court will not set aside a judicial sale, on the 
ground of inadequacy of pric.e. 

Mr. D'avidson, for complainants. 
Mr. Romeyn, for defendant. 

McLBAN, Circuit Justice. This is a peti- 
tion representing that a decree of foreclosure 
entered on a certain mortgage, on a bill fil- 
ed, being taken pro eonfesso, the mortgaged 
premises were ordered to be sold, and after 
notice given as required, they were sold for 
one hundred dollars; when the property is 
represented to be worth six himdred dollars. 
That it rents for seventy-five dollars per an- 
num. The sale was confirmed by the court. 
Petitioner prays that the sale may be set* 
aside on the ground of inadequacy of price, 
and some other circumstances alleged. , No 
fraud or unfairnes is suggested. 

This application is opposed, first, on the 
ground that it asks the court to annul and 
set aside an order or decree entered at a pre- 
vious term, which the court can not do. That 
this principle is fully recognized in [Cameron 
y, M'Roberts] 3 Wheat. [16 U. S.] 5^1; [Sib- 
bald T. U, S.] 12 Pet [37 U. S.] 490-492; 
[Jackson v. Ashton] 10 Pet. [85 U. S.] 480; 
and that the same point was settled in Med- 
ford V. Dorsey [Case No. 9,389]. It is also ur- 
ged that the biddings will not be opened and 
a re-sale ordered except in cases of fraud, ac- 
cident or mistake, [Duncan v. Dodd] 2 Paige, 
100. This application does not affect the orig- 
inal decree, but, only the confirmation of the 
sale. This order is made, as a matter of course, 
where no objection is made, and the proceed- 
ings on their face appear to be regular. Such 
an order, it would seem, can not have at- 
tached to it the same dignity as a final de- 
cree on the merits. And if at any future time 
it should appear that the proceedings of the 
marshal had been irregular, the confirmation, 
we suppose, might be set aside. 

There does not appear to be, in the present 
case, any irregularity, mistake or fraud. The 
only objection urged is, that the property sold 
for less than, its value. We can not say that 
this inadequacy is so striking as to authorize 
the setting aside of the sale. The application 
is, therefore, rejected. 
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Case No. 17,4S3. 

WEST et al. v. PINE et al. 

[4 Wash. O. C. 691.] i 

Circuit Court, D. New .Jersey. Oct. Term, 
1827. 

JSjectme:?t~Sotikoe op Title— Recitals in Deeds 
— Limitations— Repeal of Statutes. 

1. The plaintifE in ejectment need not go fur- 
ther back in deducing his title in the first in- 
stance, than the will of a person under whom 
he claims, who died seised of the land. The 
law presumes a fee simple estate in the devisor, 
unless the contrary is shown. 

[Cited in Grubb v. Grubb, 74 Pa. St 34.] 

2. Recitals in a deed are binding on the par- 
ties to it and those claiming under them; but 
not on strangers. 

[Cited in brief in Hempstead v. Easton, 33 
Mo. 146. Cited in Wiley v. Givens, 6 Grat. 
<Ja.) 283.] 

3. Construction of the acts of limitation of 
New Jersey. 

4. A later statute, repugnant to a former one 
on the same subject matter, so that they cannot 
stand together, repeals it by implication. 

[Cited in U. S.v. Fisher, 109 U. S. 145, 3 Sup. 
Ct 156.] 

This was an ejectment [by Elizabeth L. 
West and others against Daniel Pine and oth- 
ers] to recover two hundred and forty acres 
of land called the "Windmill Tract" After 
proving that Deborah West, and her husband, 
Thomas West, lived upon the premises until 
his death in 1770, and she continued to live on 
the land, during the residue of her life time, 
and that she died seised thereof sometime 
about December, 1778, leaving by her husband 
Thomas, three children, Charles, the eldest, 
Joseph and Mary; the plaintiffs' counsel gave 
in evidence the will of Deborah West, dated 
the 30th of March, 1777, by which she devises 
to her sons Charles and Joseph, all her fishing 
place and land belonging thereto, in fee sim- 
ple; and, after some pecuniary bequests, she 
gives to her son Joseph, and to her daughter 
Mary, all the rest and residue of her estate 
in fee, to be equally divided between them. 
It was proved that the length of her residence 
on the land in dispute, during her marriage 
and widowhood, was from thirty to forty 
years. That after her death, her son Charles 
took possession of the land in dispute, and sold 
to Daniel Smith, who came into possession; 
and that the estate has been ever since in the 
possession of his family, or of those claiming 
under them. It was further proved, that Jo- 
seph died in November, 1779, aged about twen- 
ty-four years, leaving two sons, Thomas who 
died quite young and without issue, and Jo- 

1 [Origmally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice of 
the Supreme Court of the United States, under 
the supervision of Richard Peters, Jr., Esq.] 
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seph -who was born after his fathei-'s deatb. 
That Joseph, the younger, died in the year 
1S14, leaving issue, the lessors of the plaintiff; 
then, and still, infants under the age of twen- 
ty-one. That there was, during the life of 
Thomas West, a fishery attached to the wind- 
mill tract; after which, another, near to the 
former, was cleared out; and that the two 
were afterwards united in one hy Thomas 
West, during his life. The plaintiffs claimed 
the land in controversy under the residuary 
clause of Deborali West's will. 

The defendants' counsel gave in evidence the 
wiU of Thomas West, the husband of Deb- 
orah, bearing date the 15th of April, 1770, 
whereby he devises the plantation whereon 
he lives (being the land in dispute) to his wife 
for her life, and after her death, to his son 
Charles, in fee. Also, the will of Joseph West 
the elder, dated the 21st of November, 1779, by 
which he devises his half the fisheries to his 
wife for life, and after her death, to his son 
Josejph, in fee. In this wiU, the testator takes 
no notice of the windmill estate. Also, a deed 
from Charles West to Daniel Smith, bearing 
date the 22d of October, 1782, which, after 
reciting a conveyance dated in the year 1714, 
from one Carpenter to Samuel Ladd, for four 
hundred acres of land, which after the death 
of Ladd, descended to Deborah West, his heir 
at law, and that the said Charles West claims 
title to the two hundred and forty acres con- 
veyed by this deed to Smith, under the will of 
his father Thomas West, and also as heu: at 
law to his mother Deborah, proceeds to con- 
vey the same, viz. the two hundred and forty 
acres by metes and bounds, except the fish- 
eries, and an acre of ground which he re- 
serves with a general warranty, for the con- 
sideration of £2000, for which sum a receipt 
is given on the deed by the purchaser. This 
suit was commenced in the year 1822. 

The defendants' counsel contended: (1) 
That the plaintiffs had failed to mate out a 
sufficient title to enable them to obtain a ver- 
dict They have gone no further bact than 
the possession and will of Deborah West, 
without having shown that Mrs. West had a 
fee simple interest in this land. So far from 
having shown this. It is manifest that Mrs. 
West claimed only a life estate under her hus- 
band's will; that Charles claimed under the 
same will; and it is clear, that Joseph, his 
brother, from the circumstance of his never 
having asserted a title to this two hundred 
and forty acres, nor even mentioned it in his 
will, did not consider himself as entitled to a 
moiety of it under his mother's will. From 
all these circumstances it may fairly be con- 
cluded by the j}3iy that, whatever right Mra. 
West may originally have had to this two hun- 
dred and forty acres, she must have trans- 
ferred it to her husband, under whose will it 
passed to Charles West (2) But if the plain- 
tiffs have shown a good title, it is barred by 
thirty years' uninterrupted possession of Dan- 
iel Smith, and those claiming under him, un- 
der a fair bona fide purchase from Charles 



West in lf82, who was then in possession, and 
supposed to have a legal right to the land. 
See second section of the act of 1787 (Rev. 
Jjaws, p. 81). When this purchase was made, 
and possession taken by Smith, Joseph West, 
under whom the lessors of the plaintiff claim, 
was alive, and of full age. 

Upon the second point it was insisted by 
the plaintiffs' counsel in reply— First, that aft- 
er the 1st of January, 1803, the act of 1787 
was repealed by force of the act of 1799 (Rev. 
Laws, p. 411, §§ 9, 10), and that under the lat- 
ter act, the plaintiffs were not barred, seven- 
teen years only having run from the death of 
Mrs. West to the bringing of this suit after 
deducting all the years of disability which 
intervened by the infancy of Joseph West the 
second, and his children, the lessors of the 
plaintiff; but second, the plaintiffs axe not 
barred even by the act of 1787. (1) Because, 
as the recitals in the deed from Charles West 
to Daniel Smith were sufficient to put the lat- 
ter upon inquiry, from which he would have 
seen that Charles West had no title at all, the 
purchase can not be said to be bona fide, nor 
can it be said that the "grantor was supposed 
to have a legal title to the land. (2) The act 
of limitations did not attach till 1782, at which 
time, the first Joseph was dead, and his son 
Joseph being under age, he had five years to 
commence his suit after the es^jiration of the 
thirty years, which happened in 1812. But 
Joseph the second died in 1814, before the ex- 
piration of the five years, at which time, and 
ever since, his heirs, the lessors of the plain- 
tiff, were, and yet are infants. 

Mr. Kinsey and Richard Stockton, for plain- 
tiffs. 
Elmer & Wall, for defendants. 

WASHINGTON, Circuit Justice (charging 
iury). There are two questions which arise 
in this cause. The first is, whether the plain- 
tiffs have shown a sufficient title on which to 
recover in this suit? If they have, then sec- 
ond,' whether that title is barred by the act of 
limitations. 

1. The plaintiffs' title, as laid before you by 
their counsel, is soon stated. They have prov- 
ed the uninterrupted possession of the land 
in dispute by Mrs. Deborah West, from the 
death of her husband in 1770, till the latter 
end of 1778, when she died seised, and by her 
win, after sundry bequests to others, none of 
whicix refer to the wind mill estate, she devis- 
ed all the rest and residue of her estate to her 
son Joseph and her daughter Mary in fee, as 
tenants in common. Under this residuary 
clause, no legal doubt can exist, that Joseph 
was entitled to an undivided moiety of the land 
in controversy, and that this right is now 
vested in the lessors of the plaintiff, unless 
the objections made to the title by the de- 
fendants' counsel be well founded. I hold the 
general rule upon this subject to be, that a 
plaintiff in ejoctment who claims as devisee 
of another, is not bound to do more, in the 
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first Instance, in deducing his title, tlian to 
show a valid will in liis faTour, duly made 
by a person in possession, who died seised of 
the estate devised. He is not required to go 
further, and to trace down the title from the 
proprietor, so as to show a legal title in the 
devisor, the defendant not setting up a para- 
mount title under the proprietor. The law 
presumes the person so dying seised, to be en- 
titled to a fee simple interest, unless the con- 
trary be shown on the other side. The quan- 
tum of estate, even in a disseisor, is a fee sim- 
ple, although he is in by wrong. But even if 
there were weight in tie objection to the title 
of Mrs. West, as it was opened and shown by 
the plaintiffs* counsel, the defendants have en- 
tirely removed it by the evidence given on 
their part. The recitals in the deed, from 
Charles West to Daniel Smith, state that the 
land in controversy in this suit was part of 
four hundred acres which were conveyed in 
the year 1714, by one Carpenter to a Mr. 
Ladd, the father of Deborah West, who dying 
intestate, these four hundred acres descended 
to the said Deborah as the heir at law of her 
father. The facts thus admitted by these re- 
citals, are evidence against the parties to that 
deed, and all others claiming under them, as 
much so, as if they had been proved by the 
plaintiffe in support of their title. It is true 
that the same deed recites that Charles West 
claimed under the will of his father, and as 
heir at law to his mother; but these recitals 
are no evidence against Joseph West and those 
elaimmg under him, they being strangers to 
that deed; and the deed itself shows that the 
title was not in the father of Charles West, but 
in his mother. The will of Deborah West 
shows, that if Charles supposed himself to be 
entitled to this land as heir at law to his moth- 
er, he mistook his rights, the same having pass- 
ed by the will of Deborah West to her chil- 
dren, Joseph and Mary. As to the supposed 
divestiture of Mrs. West's title in favour of 
her husband, from the circumstances of his 
having devised the land to his wife for life, 
and after her death to his son Charles, the ^s- 
session of Charles upon his mother's death, and 
the omission of Joseph to claim or to devise 
this land, there can be nothing in it. Because, 
if, instead of presumption of the fact from 
those circumstances, positive proof had been 
given that Mrs. West had conveyed this land to 
her husband in any manner not deemed valid 
by the laws of this state, and that Joseph had 
always declared his ophiion to be that he had 
no title to this land, such evidence would be 
insufficient to vest a title to it in Charles, or 
to divest that of Joseph, if in pomt of law he 
was entitled. Titles to real property pass by 
something much more solemn than presump- 
tions, or even admissions of legal conclusions, 
contrary to those which the law makes. 

The opinion of the court therefore upon the 
first question is, that a sufficient title in the 
lessors of the plaintiff is made out to entitle 
them to recover, unless they are barred by the 
act of limitations. 
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There are two acts which have been brought 
to the notice of the court and jury, both of 
which axe to be considered. The act of 1799 
may be dismissed with a single observation, 
which is, that if this be the only act which is 
to govern this ease, it does not operate as a 
bar to this suit; inasmuch as twenty years 
have not run from the time when the right 
of Joseph West accrued to the bringing of this 
suit, after deducting the years during which 
the second Joseph West and his children, the 
lessors of the plaintiffs, wa-e under the disa- 
bility of infancy. That this deduction is to be 
made accordmg to the true construction of tbis 
act, we understand to be conceded by the de- 
fendants' counsel, and indeed we do not see 
any satisfactory ground upon which a differ- 
ent construction can be maintained. 

There will then remain two questions for con- 
sideration. The first is, whether the act of 
17S7 was repealed after the first of January, 
1803, by force of the tenth section of the act 
of 1799? and if not, then, secondly, whether the 
plaintiffs are barred by the act of 1787? 

First. There is no express repealing clause 
in the act of 1799 of the preceding act of 1787. 
But it must be admitted that a latter statute 
may repeal a former by implication, provided 
it be a necessary one, from the cu;cumstance 
that the two statutes are entirely repugnant 
to each other. But this repugnance must be 
obvious, and not merely apparent; for the law 
does not favour repeals of this nature, but re- " 
quires that both laws shall stand, if they may 
do so by any fair construction. Now, where 
is the repugnance between the two acts under 
consideration? The length of possession pre- 
scribed by the first is tMrty years, and by the 
latter twenty. But by the former this posses- 
sion will not avail the defendant, unless it was 
commenced or was founded on a proprietary 
right, &c. or was obtained by a fak bona fide 
purchase of the land, of some person in posses- 
sion, and supposed to have a legal tifle thereto. 
The savhig too is in favour of those who were 
under the described disabilities at the time 
when their right or titie first descended or ac- 
crued, so that if they were not under any disa- 
bility at that time, the tliirty years then began 
to run, and cannot be arrested in its course, 
or diminished, by any subsequent disabilities. 
The act of 1799 is entirely of a diffa-ent char- 
acter. It is unimportant under that, whether 
the defendant; or the person under whom he 
claims, entered into the possession under an 
apparent titie or tortiously, and the limitation 
is arrested in its progress by any subsequent 
disability, the duration of which forms no part 
of the computation of time. Here then are 
two acts of limitation, applying to hvo differ- 
ent subjects, neither of whidi conflicts with 
the other, but both are open to the defendant, 
so that if either suits his case, and is sufli- 
cient to defend his possession, he is at liberty 
to avail himself of it, although the facts of 
his case may exclude him from the benefit of 
the other. What greater repugnance Is there 
beftween the second section of the former and 
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the ninth section of the latter acts than be- 
tween the two first sections of the former, 
the one maMng sixty and the other thirty- 
years of uninterrupted jrossesslon equivalent 
to a valid title to the land? I confess I can 
perceive none. But what strongly shows that 
the act of 1787 has never been considered by 
the legislature, any more than by the profes- 
^on, as having been repealed by the act of 
1799 is, that hi all the revisals of the laws the 
two acts have been incorporated. My brother 
judge informs me that the two acts have al- 
ways been considered in tbis state as being in 
force since the 1st of January, 1803, and in 
the case of Den ex dem. Gardner v. Sharp, 
at the last October sessions, both ttie counsel 
and the court considered the act of 1787 as 
being in force. 

Second. The next question is, whether this 
action is barred by the act of 1787? The en- 
acting part of the second section of that act is 
substantially as follows, viz.: "that thirty 
years' actual possession, uninterruptedly con- 
tinued by occupancy, descent, conveyance, or 
otherwise, which possession commenced, or is 
founded on a proprietary right, &c., or was ob- 
tained by a fair bona fide purchase of the land, 
of any pereon in possession, and supposed to 
have a legal title thereto, shall be a bar, &a, 
and shall also vest an absolute right and title' 
In the actual possessor aforesaid, &e. Now it 
is not pretended by the plaintiffs' counsel but 
that the defendants have shown in evidence 
thirty years' actual possession of this land, in 
Daniel Smith, uninterruptedly continued from 
the year 1782, by occupancy or otherwise, 
which was obtained in that year by a pmrchase 
of the land of a person in possession. 

But it is hasisted, by the plaintiffs' counsel: 
(1) That the purchase was not bona fide, or ' 
of a person supposed to have a legal title to 
the land. And (2) that since the thu:ty years' 
possession could not begin to run but from the 
date of the deed to Smith hx 1782, it could not 
then begin to nm against the second Joseph 
"West, inasmuch as he was then an infant of 
two or three years of age. 

(1) The ground of the first objection is, that 
Daniel Smith was admonished by the recitals 
in the deed to him to look into the title he 
was purchasing; and that, if he had done so, 
he would have found that Charles had no title 
to the land he was conveying; and that bis 
omission to make those inquiries placed him 
in the same predicament as if he were now 
shown to have been conusant of the defect in 
the grantor's title. But what part of tliis deed 
is it that could excite a suspicion of the va- 
lidity of the vendor's title, or lead hhn to 
search into that title? The will of Thomas 
West would show that this land was devised 
by hhn to hts son Charles, but then the recitals 
showed that Thomas West had no right to 
make the devise, but that the title was vested 
in his wife. The other recital, that Charles 
West claimed as heir at law to his mother 
was so far from putting Smith upon inquiry, 
that it was calculated to exclude from his 



mind any suspicion of a want of title in West, 
since the fact that he was the eldest son and 
heir at law to bis mother, was indisputable. 
That his mother had made a will, or any other 
disposition of tbis estate, is not only not stated 
in the deed, but is kept entirely out of view 
by the title asserted in Charles West, as her 
heir at law. There is therefore no ground for 
the argument that it appears from the recitals 
hi this deed ttiat it was not bona fide, or that 
Charles was not supposed to have a legal right 
to this land. It may further' be remarked, 
that the will of Thomas West, tbe conduct of 
his widow, of Cliarles West, and of Joseph 
West, all tended to Mduce a supposition, not only 
in Smith, but generally, that Charles West had 
a legal right to this land. 

(2) Whether, if the construction of this act 
given to it by the plahitiffs' counsel were cor- 
rect, it could, upon tbe facts in this case re- 
lieve the plaintiff from the bar of the thirty 
years' possession, it is mmecessary to^ lose time 
in considering; because we are dearly of opin- 
ion, that that construction cannot be main- 
tained. It is quite clear from the enacting 
clause, that the tbhrty years began to nm, not 
from the time whea the possession was taken, 
but from that when the right commenced; 
being founded on a proprietary right, &c., or 
was obtained by a fair bona fide purchase of a 
person in possession, and supposed to have a 
legal right That period, in the present case, 
was in 1782, when the deed to Daniel Smith 
was made. We have therefore talcen no notice 
of the antecedent possession of Charles West. 
But that is by no means the period when the 
proviso in favour of persons under any of the 
disabilities operates to avoid the bar, so as 
to prevent the time from begmning to nm in 
case the disability should have existed at that 
period. The words of the proviso are, "that if 
any person, &c., having a light or title to lands, 
&c., shall at the time of the said right or title 
first descended or accrued, be within tbe age of 
twenty-one years, &c., then such person or per- 
sons, and his and their heix and heks, may, 
notwithstanding the aforesaid times are es- 
ph:ed, be entitled to his or tbeor action for the 
same; so as such person or persons, or his or 
their heirs commence or sue forth his or their 
action within five years after his or their full 
age, &c., and at no time after." Now the ques- 
tion under the proviso is not, when did the 
thirty years' actual possession begin to run, 
but when did the right of Joseph West (the 
person having right and title to this land) first 
accrue? There is no question that tliis was hi 
November or December, 1778, upon the death 
of his mother Mrs. West, under whose will 
that title accrued. But Joseph West was at 
that tune of full age, and under no disability. 
He was not entitled therefore to the benefit 
of the proviso, and since the limitation then 
began to run against him, it ran over all the 
subsequent disabilities, and after the expira- 
tion of the thirty yeara from 1782, the bar 
against the plaintiffs, or those under whom 
they claim, became complete. 
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If then the jury should be of opinion upon 
the evidence, tliat the actual pctesession com- 
menced in Daniel Smith in the year 1782, im- 
der a bona fide purchase from one who was 
supposed to have a l^al right to the land in 
dispute, and that it was continued down by 
persons claiming under Smith, by occupancy, or 
otherwise for thirty years before the bringing 
of this suit, then: verdict ought to be for the 
defendants. 

Verdict for the defendants. 
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WEST V. EANDALIi et al. 

[2 Mason, 181.3 i 

Circuit Court, D. Rhode Island. Nov., 1820. 

Equity — Pauties and Pleadings — Administra- 
toks and distkieotees — multifakions bill 
— Witnesses — Eegistbatiok of Deeds — 
Laches. • 

1. It is a general rule in equity, that all per- 
sons materially interested in the matter of the 
bill, as plaintiffs or defendants, ought to be 
made parties to it, however numerous they may 
be. 

[Cited in Trecothiclc v. Austin, Case No. 14,- 
164; Bryan v. Stevens, Id. 2,066a.] 

[Cited in Northwestern Cement & Concrete 
Pavement Co. v. Norwegian-Danish Evan- 
gelical Lutheran Augsburg Seminary, 43 
Minn. 453, 45 N. W. 870. Cited in brief in 
Wing V. Cooper, 37 Vt. 171.] 

2. But there are exceptions to the rule, as 
where the other party is without the jurisdic- 
tion, &c.; so part of a crew of a privateer, su- 
ing for prize money. So creditors suing in be- 
half of all creditors, &c. 

[Cited in Wood v. Dummer, Case No. 17,944; 
Herlot V. Davis, Id. 6,404; Jewett v. Cu- 
nard, Id. 7,310; Harrison v. Urann, Id. 6,- 
146; West v. Smith, 8 How. (49 U. S.) 410; 
Payne v. Hooli, 7 Wall. (74 U. S.) 431; 
Cole Silver Min. Co. v. Virginia & Gold 
Hill Water Co., Case No. 2,990. Distin- 
guished in Florence Sewing-Mach. Co. v. 
Singer Manufg Co., Id. 4,884. Cited in 
Omaha Hotel Co. v. Wade, 97 U. S. 21; 
Hamilton v. Savannah, F. & W. By. Co., 
49 Fed. 419. Cited m brief in Chicago 
Trust & Sav. Bank v. Bentz, 59 Fed. 646.] 

[Cited in Lawrence v. Robes, 53 Me. 117; 
London, Paris & American Bank v. Smith 
(Cal.) 35 Pac. 1030; Norris v. Bean, 17 W. 
Va. 661; Oakley v. Hibbard, 1 Pin. 684; 
Smith V. Ford, 48 Wis. 145, 2 N. W. 150.] 

3. And it seems the better opinion, that one 
heir or next of kin, suing for a distributive 
share of an estate, cannot maintain his bill in 
equity, without making the other heirs or next 
of kin parties, or shewing them to be without 
the jurisdiction, or within some other excep- 
tion. But the rule on this subject does not 
seem to be inflexible. 

[Cited in Cassidy v. Shimmin, 122 Mass. 410.] 

4. But the administrator upon the estate, 
where the personalty is concerned, is a necessary 
party to such a bill, in ordinary cases. 

[Cited in Cassidy v. Shimmin, 122 Mass. 412.] 

5. A bill cannot be sustained in equity, which 
is multifarious and embraces distinct matters, 
affecting distinct parties, who have no common 
interest in the distinct matters. 

[Cited in Society for the Propagation of the 
Gospel V. Hartiand, Case No. 13,155; Pratt 

1 [Reported by Wm. P. Mason, Esq.] 
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V. Thomas, Id. 11,377; Payne v. Hook, 7 
Wall. (74 U. S.) 432; Baker v. Portiand, 
Case No. 777.] 
[Cited in brief in Sawyer v. Noble, 55 Me. 
228.] 

6. A co-heir or co-next of kin, is not a com- 
petent witness for the plaintiff, in a suit 
brought for an account of a trust fund, created 
for the benefit of all the heirs, or next of kin. 

7. By the registry act of Rhode-Island, the 
recording of the deed is necessary to pass real 
estate as against third persons, but not as be- 
tween the original parties or their heirs. 

[Cited in Hoxie v. Carr, Case No. 6.802; 
Brown v. Brown, Id. 1,994; Mason v. Cros- 
by, Id. 9,234.] 

8. Effect of lapse of time in equity. ) 
[Cited in Coles v. Vanneman, 51 N. J. Eq. 

329, 18 Atl. 471.] 

[9. The assignment of a bond of defeasance 
of a deed is good in Rhode-Island, as between 
the parties, though not attested by witnesses.] 

[Followed in Randall v. Phillips, Case No. 
11,555.] 

This was a bill in equity, brought by Wil- 
liam West, of Southridge, in the state of 
Massachusetts, one of the children and heirs 
of vv^illiam W^t, formerly of Scituate, in 
the state of Rhode-Island, against Job Ran- 
dall, a son-in-law of the last mentionea Wil- 
liam West, and Jeremiah Phillips, both in- 
habitants of said Scituate, The bill set 
forth, that on the 10th day of July, 1792, the 
said last mentioned William West, was pos- 
sessed in fee simple of a certain farm in said 
Scituate, and of a large quantity of personal 
estate, consisting of stock, farming utensils, 
and household furniture. That he was also 
possessed of the right of redemption in a cec- 
tain other farm in said Scituate, called the 
Wheeler farm*, of which one Simeon Potter, 
held a mortgage deed; and that he held also 
sundry notes, demands, and claims, against 
certain persons mentioned in the said bill; that 
the said West was also at the same time in- 
debted to sundry persons, mentioned in the 
bill; that he was advanced in age, and la- 
boring under bodily infirmities, and being de- 
sirous to settle all his affairs expeditiously 
and honestly, and to the satisfaction of all his 
creditors, and to have the residue of his es- 
tate free, and exonerated from all debts and 
claims, for the support of his family, and the 
benefit of his heirs at law, the said West, on 
the day and year abovementioned, entered 
into an agreement with the said Randall and 
Phillips, and one Gideon Smith, and one 
Joseph Battey, which two last meiltioned per- 
sons bad since deceas-ed, all of them being 
friends and neighbors of the said West, by 
which agreement, the said four persons un- 
dertook to settle and adjust the affairs of the 
said West. And to enable them to do this, 
the said West constituted the said persons 
his agents, attornies, and trustees, and con- 
veyed over to them, all his said property in 
trust, for the said pm-poses. And the said 
four persons at the same time executed a bond 
of defeasance to the said West, covenanting 
therein to perform all their agreements; "that 
afterwards Joseph Battey died, and the sur- 
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vivors in whom tlie property then vested, sold 
to one William Battey, such a part of the 
said lands, as produced the sum of $7,000, 
and such a further part to one Nicholas 
Thomas, as produced the sum of $2,000, which 
said sums, the said Job Randall received as 
agent of the other trustees; that the said 
Gideon Smith afterwards died, leaving the 
said Job Eandall and Jeremiah Phillips, the 
only survivors of the said trustees; that aft- 
erwards, the said Randall, with 'a part of the 
money in his hands, at the request .of said 
"West, paid ofi the mortgage on the "Wheeler 
farm, and with the intent to defraud West, 
procured a. conveyance of the said farm from 
Potter, the mortgagee, to himself and other 
persons, unknown to the complainant; that 
afterwards a bill in equity was filed in the 
state court of the state of Rhode-Island, 
against Zachariah Allen, for the purpose of 
redeeming the farm of West's first mentioned 
from a mortgage on the same, held by said 
Allen, and the said Randall and Phillips 
thereupon paid the amount due, out of the 
monies in their hands, as beforementioned, 
and took possession of the said farm, except- 
ing so much thereof as they had previoilsly 
sold; that on the 10th of March, 1801, the 
said West wrote a certain paper, recited at 
large in the said bill, wherein he stated, that 
on the 19th of July, he sold to said Phillips, 
Randall, Battey and Smith, his homestead 
farm, and gave them a warrantee deed, and 
that at the same time, the said persons gave 
back to him a deed of defeasance; and that 
now, by this instrument, in consideration of 
one thousand dollars, paid him by said Ran- 
dall, he sold and assigned over to said Ran- 
dall the said bond of defeasance, and all simis 
of money due or to grow due thereon, with 
all the said West's interest therein, and in 
the lands or real estate therein described. 
And in the same instrument, he appointed 
Randall his attorney irrevocable in the prem- 
ises, with power to prosecute all necessary 
suits to final judgment, and to compromise, 
and discharge them, &c. And he therein 
also covenanted with the said Randall, to 
make all such further conveyances, covenants, 
and assurances, to the said Randall, as might 
be necessary, for the conveying and assuring 
to the said Randall, all the right, title, and in- 
terest, of said West, in the said bond, and in 
said real estate, and warranted the title of the 
said bond. And the said bill further set 
forth, that the said West signed the instrument, 
but did not call any witness to the signature, 
nor seal the same; and that he placed the 
same without delivery among his papers; that 
afterwards, in the year 1809, the said Ran- 
dall having access to the said West's papers, 
clandestinely and fraudulently got possession 
of the said instrument, then being unsealed, 
unwitnessed, and unacknowledged, and in 
like manner caused the same to be sealed 
and recorded. And that the said West, dur- 
ing his lifetime, never knew or suspected that 
the said Randall had possessed himself of the 



said paper, or procured the same to be seal- 
ed or recorded. 

The bill further stated, that the said Ran- 
dall and Phillips, held an undivided and joint 
possession of all the lands mentioned, and of 
all the other property of said West, during 
the lifetime of said West, and since then; 
and that the said Randall and Phillips, when 
called on by said West te settle and conclude 
said tnists, and to convey and deliver said 
property, promised on the 10th day of July, 
1810, so to do, but neglected to do it That 
afterwards, in the year 1814, when the said 
West was on his death bed, he called the said 
Randall to him and recounted to him the said 
trusts, and the said Randall's obligations to 
a faithful surrender of the said property. 
And that the said West, then and there stat- 
ed, that the said Randall and Phillips had 
been amply paid for all their costs and char- 
ges, trouble and labour therein, to all which 
the said Randall assented, and acknowledged 
the same to be true, and promised to settle 
said trusts, and forthwith to deliver up all 
the estates and property aforesaid to the heirs 
of the said West And that the said West on 
the same day died. 

The bill further averred, that the amount 
of the property thus recovered by the said 
Randall and Phillips, and the rents and prof- 
its of it, greatly exceeded the amount of all 
the costs, damages, trouble and labour sus- 
tained by the said Randall and Phillips," and 
the debts paid by them for the said West 

Phillips, in answer to this bill, admits that 
said West did convey to the persons mentioned 
in the bill his estate, on the 19th day of July, 
1792; and that a bond of defeasance to him 
was executed by the same persons in return. 
And he further stated, that before the said 
deed and bond were executed, the said West 
was indebted to him in a large sum of money, 
lent to said West, by this defendant And 
that said West expressly agreed with him, that 
the land as conveyed, should be held by him as 
a security for the amount so due, and that 
Phillips should hold all his right and interest 
in the fai-m, so conveyed, until he should be 
paid by said West, or his representatives after 
his death, all sums of money due to h^■m from 
West And also all sums, which might accrue 
from the costs, trouble, expense and charges, 
that he might be put to, in the settlement of a 
mortgage on the said farm, in favour of one 
Jeneks, and ha settlmg the other concerns of 
said West And he averred, that he was put 
to great cost, trouble, and expense, in settling 
the bushiess of the said West He admitted, 
that he and the other two surviving trustees, 
(Joseph Battey. having previously died,) did 
sell two hundred acres of said West's fann, to 
William Battey, for $6,000; and also thirty- 
six acres to one Nicholas Thomas, for $700, and 
allied, that these sums were received by Ran- 
dall, and had never been accounted for by him 
either to this defendant, or as he believed, to 
the other trustee. He further stated, that Ran- 
dall and himself agreed to pm-chase out the 



WEST (Case No. 17,424) 



[29 Fed, Cas. page 720]: 



interest of Smith in tbie West farm, and to lie 
jointly interested therein; hut that Kandall, 
with an intent to defraud him, took a deed 
from Smith to hhnself alone. And prayed, that 
if the complainant was not allowed to redeem 
the West farm, a specific performance of the 
contract between Randall and himseK, in rela- 
tion to the said purchase of Smith, might he 
decreed. He further stated, that he had never 
received any of the rents and profits of the 
said estates, but that Kandall had always been 
in possession of the farm, and received all the 
profits of the same, and had never accounted 
with him for his portion of them. That while 
Randall and himself were contending against 
the Jenek's movtgage, in a court of equity, it 
became necessary to make use of the testimony 
of the said West, but that the testimony of said 
West could not be admitted, while the equity 
of redemption remained in him. It was there- 
fore agreed between them, that the said West 
should release the equity of redemption in the 
premises to the said Randall and himself, for 
the purpose of qualitying said West as a wit- 
ness; but that no consideration was given to 
said West for his assignment of said bond of 
defeasance. And that he had always under- 
stood from said Randall and West, that there 
was no other assignment of said bond ever 
made by said West The answer further stat- 
ed, that said West died in 1814, without mak- 
ing a will, and leaving seven heirs, besides the 
complainant, who ought to have been made par- 
ties to the bill. And finally the said Phillips 
insisted in his answer, that the heirs of said 
West should not be allowed to redeem said 
estate, until they had paid and allowed aU the 
demands, and equitable clahns, which the de- 
fendant might have individually, or as one of 
the purchasers of an undivided moiety of said 
estate. 

Job Randall, in his answer, also admitted the 
conveyance made by said West, of the farm 
and property mentioned in the bill, the sale 
of a portion of said farm to Battey for the sum 
of money therein stated, and admitted the pay- 
ment of the said consideration to him, partly 
in money, and partly in credits, for sums due 
from said West to the purchaser, and stated, 
that the said sums were credited in his ac- 
coxmt filed with his answer. He also admitted 
the sale of ajiother portion of said farm to said 
Thomas, aijd the payment to him therefor of 
seven hundred and thirty-three doUars, cred- 
ited in his said account He further stated, 
that said Smith, at the time of the said con- 
veyance, had a daim of ?700 against the said 
farm. And that for the purpose of redeeming 
the farm from this debt this defendant paid 
the said sum to said Smith, and received a re- 
lease and quit claim of all said Smith's interest 
in the said farm. He further admitted, that 
said West, died intestate, and that the com- 
plainant was one of the heirs at law; but he 
denied, that there was any agreement between 
the said West, and said Smith, Battey, Phil- 
lips, and himself, at the time of making said 
conveyance, constituting them agents, attomies, 



or trustees of said West, or that there ever was- 
any trust whatever in relation to the premises- 
conveyed, excepting what was contained in the- 
said bond of defeasance. He further stated, 
that after the execution and delivery of the 
said deed and bond of defeasance, to wit, on. 
the 10th day of March, 1801, said West was 
largely indebted to him, for sums of money 
advanced to, and paid for, said West, for 
which he had no security. And that West, hi 
consideration thereof, urged him to take an as- 
signment of said bond of defeasance, and a re- 
lease of all said West's interest in said farm^ 
and the appurtenances. In satisfaction thereof. 
And on the same day, said West, with his- 
own hand, wrote, signed, sealed, and deliv- 
ered to him for the consideration of $1,000 an 
assignment thereof, which sum was then agreed 
by the said West, to be a just allowance fox*- 
the monies so advanced. And the said West 
delivered the said assignment to him at that 
time; and he denied, that said W^t placed it 
as an escrow among his papers, or that he, the- 
defendant, fraudulently obtained possession of 
it And he maintained, that by virtue of said 
assignment he became possessed of an inde- 
feasible estate in fee simple in his own right 
in said premises. He stated, that he paid the 
amoimt due on the Jenek's mortgage beforemen- 
tioned, and that said Phillips, Smith, and him- 
self thereupon entered into quiet possession of 
the premises. He stated, in relation to the 
Wheeler farm mentioned in the bill, that it was 
conveyed by said West to one Potter, recon- 
veyed to West, and by West conveyed to this 
defendant and several other persons mentioned 
in the answer, for the sum of ?o,000, which 
sum was paid to said West, by the defendant 
and the other persons mentioned. And he de- 
nied that the said farm was to be holden by 
them in trust for said West 

As to the acknowledgments and promises, al- 
leged to have been ma.de by the defendant to 
said West, whilst said West was on his death 
bed, the defendant protesting against the truth 
thereof, alleged, that if any cause of actions 
had arisen to the complainant in consequence 
of any such promises, the same accrued more 
than six years before the filing of the bUl, 
and serving the defendant with any process. 
And that he never did promise, as in the bill 
declared, at any time within six years before 
the serving of this process upon him. He 
further stated, that in the year 1792, said 
West and his family were turned out of the 
possession of said West farm, by legal pro- 
cess, and all their furniture and goods were 
put into the highway; a part of which furni- 
ture and goods were carried away by the com- 
plainant, and a part removed with said West 
and his family to the defendant's house, from 
whence said West removed again in the comrse 
of eight or nine months, and carried with him 
the principal part of his said furniture and 
goods; and that the residue, left with the de- 
fendant, he had always been ready to deliver 
to any person authorized to receive it 

The said Randall then stated, what had been 
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(lone with the notes and demands, which said 
West held against other persons. Xnd in- 
sisted, that by virtue of the assignment and 
release made to him as beforementioned, in 
the year 1801, by said West, all. the demands 
and secm-ities mentioned in said bond of de- 
feasance were assigned and transferred to 
him. And that he could not be compelled 
to account in any manner for the same. And 
as to that part of the bill, which charged the 
said Randall with any promises or engage- 
ments to convey said lands and tenements to 
the said West, or iis heirs at law, he pleaded 
the statute of frauds of the state of Rhode- 
Island, by which any such promise, or agree- 
ment respecting lands miist be in writing, in 
order to be binding on the parties. He also 
explicitly denied, that he ever made any such 
promises or agreements either in wiiting or 
otherwise. He also insisted, that the other 
heu's set forth by him in his answer ought to 
have been made parties to this bill. An ac- 
coimt of monies received and emended on 
account of the first mentioned deed was also 
filed; but he refused to render any account 
of the rents and profits of the said estates, be- 
cause he asserted and maintained, that the 
just and equitable interest in the same was in 
him. 

Tristram, Burgess & Bridgham, for plaintiff. 
Mr. Searle, for defendants. 

STORY, Circuit Justice. This cause came 
on to be heard at the last term of this court 
upon the bill, answers, and depositions, and 
other evidence, and was then argued by 
counsel. The bill is, in substance, a bill 
against the defendants, as survivors of four 
trustees, for a discovery and account of cer- 
tain real and personal estate, alleged to have 
been conveyed to them by one William West 
in ti-ust for the payment of his debts, and 
the charges of the trust, and the surplus to 
be held for his benefit. The plaintiff, as one 
of the heirs at law, of the said William 
West, claims title to an eleventh part of the 
surplus, and the bill prays general relief. 
There are other charges in the bill, which I 
will by and by notice. The other heirs at 
law of William West, are not made parties 
to the bill, nor is his personal representative. 
And no reason is assigned in the bill for 
the omission. The answer of Randall names 
all the other heirs, and alleges them to be 
within the jurisdiction of the court, and in- 
sists upon their being necessary parties. 
And this is the first question presented for 
our decision. 

Before I proceed to consider this question, 
or any other presented in the case, I must 
beg leave to enter my protest against the 
irregularities and defects apparent upon the 
pleadings. There ig some apology to be 
found for these in the fact, that there exists 
no state court of equiiy in this district; and 
that as yet the bar have had no great ex- 
perience in causes of this nature on the equi- 
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ty side of this court. It is, however, iAdis- 
pensable, that the whole proceedings should 
assume more shape and finish, and attain 
that accuracy and precision, without which 
it is extremely difficult to administer the 
principles of chancery jurisprudence. I shall, 
therefore, for the future, insist upon more 
attention on these heads, and shall not hesi- 
tate to dismiss the bills, unless they assume 
more exactness. In the present cause, I 
shall proceed to the merits of the questions, 
which have been argued, without embarrass- 
ing it with doubts or difficulties ai-isihg from 
other sources. 

And in the first place, as to the question 
already stated. It is a general rule in equi- 
ty, that all persons materially interested, 
either as plaintiffs or defendants in the sub- 
ject matter of the bill ought ta be made par- 
ties to the suit, however numerous they may 
be. The rjeason is that the court may be 
enabled to make a complete decree between 
the parties, may prevent future litigation by 
taking away the necessity of a multiplicity 
of suits, and may make it perfectly certain, 
that no injustice shall be done, either to the 
parties before the court, or to others, who 
are interested by a decree, that may be 
grounded upon a partial view only of the 
real merits. Mitf. Eq. PL 29. 144, 220; Coop. 
Eq. PL 33, 185; 2 Madd. 142; Gilb. Forum 
Rom. 157, 158; 1 Har. Oh. Prac. (New Ed.) p. 
25, e. 3; Leigh v. Thomas, 2 Ves. Sr. 312; 
Oockburn v. Thompson, 16 Ves. 321; Beau- 
mont V. Meredith, 3 Ves. & B. ISO; Hamm v. 
Stevens, 1 Vern. 110. When all the parties 
are before the court, it can see the whole 
case; but it may not, where all the conflict- 
ing interests are not brought out upon the 
bill. Gilbert, in his Forum Romanum (page 
157), states the rule, and illustrates it with 
great precision. "If," says he, "it appeai-s ■ 
to the court, that a very necessary party Is 
wanting; that without him no regular de- 
cree can be made; as where a man seeks 
for an account of the profits or sale of a real 
estate, and it appears upon the pleadings, 
that the defendant is only a tenant for life, 
and consequently the tenant in tail cannot 
be bound by the decree; and where one lega- 
tee brings a bill against a.ii executor, and 
there are many other legatees, none of which 
will be bound either Itj the decree, or by the 
account to be taken of the testator's effects, 
and each of these legatees may draw the ac- 
count in question over again at their leisure; 
or where several persons are entitled as next 
of kin under the statute "of distributions, and 
only one of them is brought on to a hearing; 
or where a man is entitled to the surplus of 
an estate under a will, after payment of 
debts,^ and is not brought on; or where the 
real estate is to be sold under a wiU, and the 
heir at law is not brought on. In these, and 
all other cases, where the decree cannot be 
made uniform, for as on the one hand the 
court will do the plaintiff right, so on the 
other hand they will take care, that the de- 
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fendant is not doubly vexed, he shall not be 
left under precarious circumstances, because 
of the plaintiff, tvIio might have made all 
proper parties, and whose fault it -was, that 
it was not done." The cases here put are 
very appropriate to the case at bar. That in 
respect to legatees probably refers to the 
case of a suit by one residuary legatee, 
where there are other residuary legatees; in 
which case it has often been held that all 
must be joined in the suit. Parsons v. Ne- 
ville, 3 Brown, Ch. 365; Coekburn v. Thomp- 
son, 16 Ves. 321; Sherrit v. Birch, 3 Brown, 
Oh. 229; Atwood v. Hawliins, Finch, 113; 
Brown v. Rieketts, 3 Johns. Ch. 553. But 
where a legatee sues for a specific legacy, 
or for a sum certain on the face of the will, 
it is not in general necessary, that other 
legatees should be made parties, for no de- 
cree co|ild be had against them, if brought 
to a hearing (Haycock v. Haycock, 2 Oh. 
Gas. 124; Dunstall v. Rabett, Finch, 243; 
Attorney General v. Ryder, 2 Oh. Cas. 178; 
Atwood V. Hawkins, Finch, 113; Wain- 
wright V. Waterman, 1 Ves. Jr. 311); and hi 
general no person against whom, if brought 
to a hearing, no decree could be had, ought 
to be made a party (De Golls v. Ward, 3 
P. Wms. 311, note). And when a party is en- 
titled to an aliquot proportion only of a cer- 
tain sum in the hands of trustees, if the pro- 
portion and the sum be clearly ascertained 
and fixed upon the face of the trust, it has 
been held, that he may file a bill to have it 
transferred to him without making the per- 
sons, entitled to the other aliquot shares of 
the fund, parties. Smith v. Snow, 3 Madd. 
10. The reason is the same as above stated, 
for there is nothing to controvert with the 
other cestuis que trust. I am aware, that it 
has been stated by an elementary writer of 
considerable character, that one of tlie next 
of kin of an intestate may sue for his dis- 
tributive share, and the master will be di- 
rected by the decree to inquire and state to 
the court, who are all the next of kin, and 
they may come in under the decree. Coop, 
Eq. PL 39, 40, This proposition may be true 
sub mode, but that it is not universally true, 
is apparent from the authority already stated. 
See Bradwin v. Harpur, Amb. 374; 2 Madd. 
146; Gilb. Fonmi Rom. 157. 

The rule, however, that all persons, mate- 
rially interested in the subject of the suit, 
however numerous, ought to be parties, is not 
without exception. As Lord Eldon has ob- 
served, it being a general rule, established 
for the convenient administration of justice, 
it must not be adhered to in cases,- to which 
consistently with practical convenience it is 
incapable of application, Coekburn v. 
Thompson, 16 Ves. 321. And see Wendell v. 
Van Rensselaer, 1 Johns, Ch. 349. When- 
ever, therefore, the party supposed to be ma- 
terially interested is without the jurisdiction 
of the court; or if a personal representative 
be a necessary party, and the right of repre- 
sentation is in litigation in the proper eccle- 



siastical court; or the bill itself seeks a dis- 
covery of the necessary parties; and, in either 
case, the facts are charged in the bill, the 
court win not insist upon the objection; but, 
if it can, will proceed to make a decree be- 
tTveen the parties before the court, since it is 
obvious, that the ease cannot be made bet- 
ter, aiitf. Eq. PL 145, 146; Coop, Eq. PL 39, 
40; 2 Madd. Ch. Prac. 143; 1 Har. Ch. Prac. c. 
3. Nor are these the only cases; for where the 
parties are very numerous, and the court per- 
ceives, that it will be almost impossible to 
bring them all before the court; or where the 
question is of general interest, and a few 
may sue for the benefit of the whole; or 
where the parties form a part of a voluntary 
association for public or private purposes, 
and may be fairly supposed to represent the 
rights and interests of the whole; in these 
and analogous cases, if the bill purports to be 
not merely in behalf of the plaintiffs, but of 
all others interested, the plea of the want of 
parties will be repelled, and the court will 
proceed to a decree. Yet, in these cases, so 
solicitous is the court to attain substantial 
justice, that it will permit the other parties 
to come in under the decree, and take the 
benefit of it, or to shew it to be erroneous, and 
award a re-hearing; or will entertain a bill 
or petition, which shall bring the rights of 
such parties more distinctly before the court, 
if there be certainty or danger of injury or 
injustice. Coop. Eq. PL 39; 2 Madd. 144, 145; 
Coekburn v. Thompson, 16 Ves. 321. Among 
this class of cases are suits brought by a part 
of a crew of a privateer against prize agents- 
for an account, and their proportion of prize 
money. There,' if the bill be "in behalf of 
themselves only, it will not be sustained; but 
if it be in behalf of themselves, and all the 
rest of the crew, it will be sustained upon the 
manifest inconvenience of any other course; 
for it has been truly said, that no case can 
call more strongly for indulgence, than 
where a number of seamen have interests; 
for their situation at any period, how many 
were living at any given time, how many are 
dead, and who are entitled to representation, 
cannot be ascertained; and it is not a case, 
where a gi-eat number of persons, who ought 
to be defendants, are not brought before the 
court, but are to be bound by a decree against 
a few. Good v. Blewitt, 13 Ves. 397; Leigh 
V- Thomas, 2 Ves. Sr. 312. Contra, Moffatt 
V. Farquharson, 2 Brown, Ch. 338; Brown 
T. Harris, 13 Ves. 552; Coekburn v. Thomp- 
son, 16 Ves. 321. So also is the common case 
of creditors suing on behalf of the rest, and 
seeking an account of the estate of their de- 
ceased debtor, to obtain payment of their de- 
mands; and there the other creditors may 
come in, and take the benefit of the decree. 
Leigh V. Thomas, 2 Ves. Sr. 312; Coekburn 
V. Thompson, 16 Ves. 321; Hendricks v. 
Franklin, 2 Johns. Ch. 283; Brown v. Riek- 
etts, 3 Johns. Ch. 553; Coop. Eq. PL 39, 186. 
But Sir John Strange said, there was no in- 
stance of a bill by three or four to have an 
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account of the estate, without saying they 
bring it in behalf of themselves and the rest 
of the creditors. Leigh v. Thomas, 2 Ves. Sr. 
312; Coop. Eq. PI, 39. And legatees 'seeking 
relief and an account against executors may 
sue in behalf of themselves and all other in- 
terested persons, when placed in the same 
predicament as creditors. Brown v. Riek- 
etts, 3 Johns. Oh. 553, Another class of cases 
is, where a few members of a voluntary so- 
ciety, or an unincorporated body of proprie- 
tors, have been permitted to sue in behalf of 
the whole, seeking relief and an account 
against their own agents and committees. 
Such was the ancient qase of the proprietors 
of the Temple Mill Brass Works (Ohaneey v. 
May, Finch, Prec. 592); and such were the 
modern cases of the Opera House, the Royal 
Circus, Drury Lane Theatre, and the New 
River Company (Lloyd v. Loaring, 6 Ves. 
773; Adair v. New River Co., 11 Ves. 429; 
Cousins T. Smith, 13 Ves. 542; Coop. Eq. PI. 
40; Coekburn v. Thompson, 16 Ves, 321). 
There is one other class of cases, which I 
will just mention, where a lord of a manor 
has been permitted to sue a few of his ten- 
ants, or a few of the tenants have been per- 
mitted to sue the lord, upon the question of a 
right of common, or a parson has sued, or 
been sued by some of his parishioners, in re- 
spect to the right of tythes. In these and 
analogous cases of general right, the court 
dispense with having all the parties, who 
claim the same right, before it, from the mani- 
fest inconvenience, if not impossibility of do- 
ing it, and is satisfied with bringing so many 
before it, as may be considered as fairly rep- 
resenting that right, and honestly contesting 
in behalf of the whole, and therefore bind- 
ing, In a sense, that right. 2 Madd. 145; 
Coop. Eq. PI. 41; Mitf. Eq. PL 145; Adair v. 
New River Co., 11 Ves. 429. But even in the 
case of a voluntary society, where the ques- 
tion was, whether a di^olution and division 
of the funds, voted by the members, was con- 
sistent with their articles, the court refused 
to decree, until all the members were made 
parties. Beaumont v. Meredith, 3 Ves. & B. 
180, The principle, upon which all these 
classes of cases stand, is, that the court must 
either wholly deny the plaintifCs an equitable 
relief, to which they are entitled, or grant it 
without making other persons parties; and 
the latter it deems the least evil, as It can 
consider other persons as quasi parties to the 
record, at least for the purpose of taking the 
benefit of the decree, and of entitling them- 
selves to other equitable relief, if their rights 
are jeoparded. Of course, the principle al- 
ways supposes, that the decree can, as be- 
tween the parties before the court, be fitly 
made, without substantial injury to third 
persons. If it be otherwise, the court will 
withhold its interposition. 

The same doetiine is applied, and with the 
same qualification, to eases, where a material 
party is- beyond the jurisdiction of the court, 
as if the party be a partner witji the defend- 



ant, and resident m a foreign country, so that 
he cannot be reached by the process of the 
court. There, If the court sees, that without 
manifest injustice to the parties before it, or 
to others, it can proceed to a decree, it acts 
upon its own notion of equity, witliout ad- 
hering to the objection. Coop. Eq. PL 35; 
Mitf. Eq. PL 146; Cowslad v. Cely, Finch, 
Prec. 83; Darwent v. Walton, 2 Atk. 510; 
Walley v. Walley, 1 Vern. 484, 487; Milligan 
V. Milledge, 3 Granch [7 TI. S.] 220.- The 
ground of this rule is peculiarly applicable to 
the courts of the TTnited States; and therefore, 
if a party who might otherwise be "considered 
as material by being made a party to the bill, 
would from the Umited natm-e of its authorltj' 
oust the court of its jurisdiction, I should 
strain hard to give relief as between the pai-- 
ties before the court; as for instance, where a 
partner, or a joint trustee, or. a residuaiy 
legatee, or one of the next of kin, from, not 
being a citizen of the state, where the suit 
was brought, or from being a citizen of the 
state, if made a plaintiff, would defeat the 
jurisdiction, and thus destroy the suit, I 
should struggle to administer equity between 
the parties properly before us, and not suffer 
a rule, founded on mere convenience and gen- 
eral fitness, to defeat the purposes of justice. 
Russell V. Clarke, 7 Crandh [11 U. S.] 69, 9S. 

I have taken up more time in considering 
the doctrine as to making parties, than this 
cause seemed to require, with a view to re- 
lieve us from some of the difficulties pressed 
at the argument, and to show the distinctions 
(not always very weU defined) upon which 
the authorities seem to rest. Apply them to 
the present ease. The plaintiff clauns as heir 
an undivided portion of the surplus, charged 
to be In the defendants' hands and possession. 
No reason Is shown on the face of the bill, 
why the other heirs, having the same com- 
mon interest, are not parties to it. The an- 
swer gives their names, and shows them with- 
in the jurisdiction of the court, and as de- 
fendants, they might have been joined in this 
suit without touching the jurisdiction of the 
court, for they are all resident in this state.. 
As plaintiffs they could not be joined without 
ousting our jurisdiction, for then some of the 
plaintiffs would have been citizens of the same 
state as the defendants. Sti-awbridge v. Curtiss, 
3 Cranch [7 TJ, S.] 267. Now in the first place, 
the other heirs might, if parties, controvert 
the very fact of heirship in the plaintiff, and 
that would touch the very marrow of his right 
to the demand now in question. The fact, 
however, is not denied or put in issue by the 
answer, and therefore as to the present de- 
fendants it forms no groimd of controversy. 
But they insist, that the present suit will not 
close their accounts; and that the other heirs 
may sue them again, and controvert the whole 
matter now in litigation, and thus vex them 
with double inconveniences and perils. This 
is certainly ti-ue, and it is as certain, tiiat 
they could not be made plaintiffs without oust- 
ing the present plaintiff of his remedy here. 
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They might have been made defendants; but 
the question is, whether the plaintiff is com- 
pellable so to make them, unless they deny his 
heirship, or they collude with the defendants. 
If there be no controversy between him and 
them, he could have no decree against them 
at the hearing; and it would be strange, if 
when he has nothing to allege against them, 
he must still name them as defendants in his 
bill. I agree to tJie general doctrine, that 
where a residuary legatee sues, he must make 
the other residuary legatees parties; and I 
think it analogous to the present case. But 
there the rule would not apply, if the other 
residuary legatees were in a foreign country, 
or without the reach of the jurisdiction of the 
court. The case of the next of kin put by 
G-ilbert in the passage before cited is identical 
with the present. Gilb. Forum Rom. 157, 
158. But there the same exception must be 
implied. And even in a case, where a mistake 
in a legacy of an aliquot part of the personal 
estate was sought to be rectified, and the next 
of kin were admitted to be necessary parties, 
—as to which, however, as the executor rep- 
resents all parties in interest as to the personra 
estate, a doubt might be entertained, whether 
under the pectiliar cireurastanees of this case, 
they were necessary defendants (Peacock v. 
Monk, 1 Ves. Sr. 127; Lawson v. Barker, 1 
Brown, Ch. 303; 1 Eq. Oas. Abr. 73, p. 13; 
Anon., 1 Vem. 261; Wainright v. Waterman, 
1 Ves. Jr. 311), —the court dispensed with their 
being made parties, it appearing, that they 
-jvere numerous, and living in distant places, 
and the matter in dispute being small, and the 
plaintiff a pauper (Bradwhi v. Harpur, Amb. 
374). This rule is not then so inflexible, that it 
may not fairly leave much to the discretion of 
the court; and upon the facts of the present 
ease, it being impossible ,to make the other 
heirs plaintiffs consistently with the preserva- 
tion of jurisdiction of the court, or to make 
them defendants from any facts, which can be 
truly charged against them, I should hesitate a 
good while, before I should enforce the rule; 
and if the cause turned solely upon this ob- 
jection, I should not be prepai-ed to sustain 
it Clarke v. Russell, 7 Oranch [11 U. S.] 69, 
98. There is, indeed, a difficulty upon the face 
of the bill, that it shows no reason, why the 
other heirs were not made pai-ties as plaintiffs; 
and if there had been a demurrer, it might 
have been fatal. But the answer seems to sot 
that right, by disclosing the citizenship and 
residence of the other heirs; and in this re- 
spect, relying on the facts as a defence, it may 
well aid the defects of the bill. 

There is, however, a more serious objection 
to this bill for the want of parties; and that is, 
that the personal representative of William 
West is not brought before the court, and for 
this no reason is assigned in the bill. Now 
it is to be considered, that the bill charges the 
defendants with trust property, personal as 
well as real, and prays an accoimt and pay- 
ment of the plaintiff's distributive share of 
each, I do not say, that the heir or next of kin 



cannot in any* case proceed for a distributive 
share against a tjiird person, having in his 
possession the personal assets of the ancestor, 
without maldng the personal representative a 
party; but such a case, if at all, must stand 
upon very special circumstances, which must 
be charged in the bill. The administrator of 
the deceased is in the first place entitled to 
his whole personal estate la trust for the pay- 
ment of debts J Old ehai-ges, and as to the resi- 
due in trust for the next of kin. The latter 
are entitled to nothing, until all the debts are 
paid; and they cannot proceed against the 
immediate debtor of the deceased in any case, 
any more than legatees or creditors, unle^ 
they suggest fraud and collusion with the per- 
sonal representative, and then he must be 
made a parly, or some other special reason 
be shewn for the omission. Newland v. Cham- 
pion, 1 Ves. Sr. 105; Utterson v. Mair, 4 
Brown, Ch. 270; s. c. 2 Ves. Jr. 95; Alsager 
V. Rowley, 6 Ves. 751; Biekley v. Codington, 
2 Eq. Cas. Abr. 78, 253. It* is, therefore, in 
general, a fatal objection in a bill for an ac- 
count of personal assets, that the administrator 
is not a party: nor is this objection repelled, 
if there be none at the time, unless there be 
some legal impediment to a grant of adminis- 
tration. Humphreys v. Hmnphreys, 3 P. Wms. 
348; Griffith v. Bateman, Finch, 334. Now 
upon the facts of this case it is appai-ent, tliat 
William West died insolvent, and if so, it 
wo^ild be decisive against the plaintiff's title 
to any portion of the personalty. And as ta 
the real estate, as that is also liable in this 
state to the debts of the intestate, this fact 
would be equally decisive of his title to any 
share in the real trust property. This shews, hoT\'' 
material to the cause the personal representa- 
tive of the intestate is, since he is ex officio the- 
representative m cases of this sort of the 
creditors. But upon the general ground, with- 
out reference to these special facts, I think, 
that the personal representative of William 
West, not being a party, is a well founded ob- 
jection to proceeding to a decree. I am aware, 
that a want of parties is not necessarily fatal, 
even at the healing, because the cause may be 
ordered to stand over to make further paities 
(Anon., 2 Atk. 14; Coop. Eq. PL 289; Jones 
V. Jones, 3 Atk. Ill); but this is not done of 
course; and rarely, unless where the cause as 
to the new parties may stand upon the bill 
and the answer of such parties. For if the 
new parties may controvert the plaintiff's veiy 
right to the demand in question, and the whole 
cause must be gone over again upon a just 
examination of witnesses, it seems at least 
doubtful, whether it may not be quite as equi- 
table to dismiss the cause without prejudice, 
so that the plaintiff may begin de novo. Gilb. 
Forum Rom. 159. If this catise necessarily 
turned upon this point alone, I should incline 
to adopt this course. 

There is another objection to the bill of a 
different character; and that is, that it is 
multifarious, involving distinct matters, which 
do not affect all the defendants. For instance 
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the bill only charges, that the TV'est farm was 
conveyed hy the trust deed to the trustees for 
payment of debts, and demands an account 
respecting this property from the defendants 
as smTiving trustees. Then there comes a dis- 
tinct charge agamst Kandall, of having fraudu- 
lently procured a forged assignment of the bond 
of defeasance given by the trustees upon the 
execution of the trust conveyance for his own 
use and benefit, without any averment of a 
collusion, or any suggestion of participation by 
the other trustees. Then there is another dis- 
tinct charge in the bill, that certain real estate 
of William West, called the Wheeler farm, 
was mortgaged to one Simeon Potter, and that 
Randall, at the request of West, from certain 
monies in his hands belonging to West, and 
at his request, paid ofC the mortgage, and 
fmudulently proem-ed (not saying from whom) 
deeds thereof, conveying the same to himself 
(Randall), and other persons unknown, for his 
o^vn benefit. Now there is not the slightest 
pretence or charge in the biU, or evidence, that 
the other deceased trustees, or the defendant 
Phillips, were parties to this transaction. It is 
a distinct matter inter alios acta, and most 
improperly put into the bill; for it is no where 
charged in the bill, that the Wheeler farm was 
ever conveyed lo the trustees upon trust for 
payment of the debts of William West. Now, 
nothing is better settled, than that the court 
will not permit several matters perfectly dis- 
tinct and unconnected, to be put into a bill 
against one defendant; a fortiori not where 
there are several defendants, and the matters 
do not apply to some of them. Mitf, Eq. PI. 
147; Coop. Eq. PL 182. The objection would 
be fatal on demurrer; and where it involves 
material interests, not properly before the court, 
or produces embarrassment- and confusion in 
administering equity, I see no reason why it 
should not be deemed equally fatal at the hear- 
ing, at least to justify a dismissal of the bill 
without prejudice. 

There is another charge in the bill, which it 
may be as well to dispose of in this connexion; 
and that is, that the defendants, in July, 1810, 
being called upon by William West, to settle 
and conclude their trusts, , and re-eonvey and 
deliver the property remaining in their hands 
under the trust deed, promised so to do; but 
ever neglected so to do. And afterwards in 
1814, in William West's last sickness, Ran- 
dall admitted to West, that he ought to sur- 
render up the property, that he and the. de- 
fendant Phillips, had been ajnply paid for all 
their costs, charges and trouble, and promised 
10 settle the trusts, and forthwith to deliver up 
all the estates and property to the heirs of Wil- 
liam West; and then charges, that the de- 
fendants had in fact received more money than 
all their charges and disbursements, and all the 
debts paid by them for William West. 

Now to this charge, (I meddle not with the 
question of its correctness hi point of law, or 
precision in point of averment) the defendant 
Randall, in his answer to the amended bill 
in which they are contained, has interposed an 



express denial, and has further relied upon the 
statute of lunitations as a bar to the supposed 
promise, it not having been made within six 
years before the filing of the bill. The de- 
fendant Phillips, has never answered to this 
charge, never having been required' by the 
plaintrB! to answer the amended bill; and the 
only answer by Mm in the case, is to the origi- 
nal bill. This is an irregularity, which, if any 
thing turned materially on this charge, or if 
the cause could be upon any grounds sustained 
by the plaintiff, would be fatal, imless cured by 
some further order of the court as to Phillips. 
I pass it over now, for the purpose of bringing 
another point into view; and that is, the charge 
itself is expressly denied by Randall, and there 
is no testimony in the case to support it, except 
that of Samuel West, one of the children and 
co-heirs of William West, whose deposition was 
read at the hearing, subject to all exceptions. 
The question is, "whether he is a competent 
witness to prove the facts. I am of opinion, 
that he is not. He is directly interested in the 
facts he is called to establish; he is a co-heir, 
and claims the same rights as the plaintiff. It 
approaches very near to the ease of one devi- 
see, on a trial of an ejectment brought by an- 
other devisee against the heir at law, oifered as 
a witness to prove the testator's sanity; and in 
sudi case, he has been held to be incompetent, 
although the verdict would not have been evi- 
dence for or against him, for he has a direct 
and immediate interest in establishing the 
facts. Phil, Ev. 50. And even if Samuel 
West were a competent witness, I cannot say, 
that his testimony is coupled with such circum- 
stances as ought to outweigh the explicit de- 
nial in the defendants' answer. What would 
have been the effect of the plea of the statute 
of limitations to an original promise, like that 
stated, supposing it to' be proved, it is not now 
necessary to consider. If it be considered 
merely as a recognition of a trust already legal- 
ly created and existhig, it is not perceived that 
the statute could well be applied to such a case, 
for the trust would continue to attach itself to 
the property conveyed. But if considered as 
an original promise creating a trust, or attempt- 
ing to create one, it would be liable to other 
more powerful objections; for even independent 
of the statute of frauds, parol proof is never 
admitted to raise a trust standing m contradic- 
tion to the written conveyances of the parties. 
Roberts, Frauds, 10. And see Movan v. Hays, 
1 Johns. Ch. 339. Upon the statute of frauds, 
the case is yet stronger; and even as a mere 
contract for a grant of an equitable estate in 
lands, it would be void for not being in writ- 
ing, under the act of Rhode-Island on that sub- 
ject. Rhode-Island Laws (1798) p. 473; Hughes 
V. Moore, 7 Oranch p.1 IT. S.] 176. 

Having adverted to several objections to the 
bill in its original concoction, and to the mate- 
rials for decision, I will now proceed to state the 
reasons, that the bill cannot be sustained upon 
the general merits of the case, as disclosed in 
the pleadings and testunony, even as to the 
defendant Randall. And first, all considera- 
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tion of the facts charged in the bill, ia respect 
to the Wheeler estate, may be dismissed in' a 
few words. (1) Because the proper parties are 
not before the court to make a decree, suppos- 
ing the facts ever so distinctly proved; nor 
could they, as strangers to the other transac- 
tions in the bill, be properly joined as parties. 
(2> Because the facts themselves are denied by 
the answer of Randall, and are not proved by 
any sufficient testunony of the plaintiff. The 
case is exceedingly weak and defective ui this 
respect. 

And next as to the West farm. The bill 
charges, that this farm was conveyed by 
William West in fee simple, to the defend- 
ants and the two other deceased trustees' or 
mortgagees, (it is immaterial which they are 
called) on the 19th day of July, 1792, and on 
the same day a bond of defeasance was ex- 
ecuted by the trustees, whereby on re-pay- 
ment of the sums which should be advanced 
by them on his account, and indemnifying 
them for their charges and expenses about 
the busuiess of William West, as stated in 
the bond, they bound themselves to re-con- 
vey the same estate to West. It charges al- 
so, that the same farm, which was then un- 
der mortgage to one Allen, was- redeemed 
from that mortgage -by the defendants, by 
monies received upon the sales of parcels of 
the trust estate. Then comes the charge al- 
luded to, respecting a certain assignment of 
the same bond, purporting to be signed and 
sealed "by West on the tenth of March, 1801, 
and to assign and convey the same bond, and 
all the monies due thereon, and all his right 
and title to the lands mentioned therein, to 
the defendant Eandall, and his heirs, &c., for 
the consideration of ^1,000. This assignment 
the bill charges never to have been sealed by 
West, but to have been written and signed 
by him, and kept by him as an escrow un- 
sealed, until January, 1809, when the instru- 
ment was fraudulently procured and sealed 
by Eandall, and afterwards was recorded. 
This is a very serious charge, and it is mat- 
ter- of surprise, that there is not a tittle of 
evidence in the cause even to afford a color- 
ing of su.spicion to sustain it. The defend- 
ant Randall, expressly avers, that it was 
sealed, executed and delivered bona fide to 
liim, for a valuable consideration, according 
to its pui-port. The other defendant, Phillips, 
in his original answer, averred its due ex- 
ecution and genuineness; but avers it to have 
been executed without consideration, and 
merely for the purpose of qualifying William 
West as a witness in a suit in equity brought 
by the defendant to redeem the West farm 
from the mortgage of Allen; and Phillips ac- 
cordingly claims a right in it, as an instru- 
ment executed for his benefit as well as Ran- 
dall's. Now it is perfectly clear, that the 
answer of one co-defendant, is not in general 
evidence against another; and there is noth- 
ing in the present case, to take it out of the 
general rule. Phoenix v. Assignees of Ingra- 
ham, 5 Johns. 426; Phil. Ev. 266; 1 Madd. 



Ch. Prac. 242; Field v. Holland, 6 Craueh 
[10 U. S.J 26; Clarke's Ex'rs v. Van Reims- 
dyk, 9 Granch [13 U. S.] 15G; Wych v. Meal, 
3 P. Wms. 311; Coop. Eq. PL 200. The depo- 
sition of Phillips, too, has been taken in this 
cause, to the same effect. Under the circum- 
stances of the case, he is not a competent 
witness, as he has a direct interest, and in 
his answer prays that interest to be sustain- 
ed, as against Randall. His testimony, there- 
fore, must be rejected. And if admitted, it 
would not outweigh Randall's answer; and 
certamly leaves wholly unsupported, the 
charge of fraud in procuring the assignment. 
Supposing the assignment made as Phillips 
has declared, it would deserve very grave 
consideration, whether a grantor or his heirs 
could ever, in any court of law or equity, be 
permitted to claim title to land which he had 
expressly released, to qualify him as a wit- 
ness. It seems to me, that to entertain such 
a claim, would be productive of the grossest 
frauds, and defeat the feiy purposes of pub- 
lic justice.- tJpon the evidence before me, 
however, I am bound in point of law, to con- 
sider the assignment to have been made bona 
fide for a valuable consideration. 

Supposing this to be true, still the plain- 
tiff's dounsel deny its sufficiency in point of 
law, to extinguish the title of the assignor 
in the equity of redemption of the trust 
property. The objection is, that no convey- 
ance of real estate in Rhode-Island is valid, 
unless it be by deed executed in the presence 
of witnesses, and acknowledged by the gran- 
tor, and duly recorded in the town registry. 
The counsel for thfe defendants admit this to 
be true as to third persons; but not as to the 
grantors or their heirs. And my opinion is, 
that the distinction is well founded. The act 
of Rhode-Island declares, in the first section, 
"that no estate of inheritance or freehold, or 
for a term exceeding one year in lands or 
tenements, shaU be conveyed from one to an- 
other by deed, unless the same be in writhig, 
signed, sealed and delivered, by the party 
making the same, and acknowledged before 
an assistant,, judge or justice, by the party 
or parties, who shall have sealed and deliv- 
ered it, and recorded, or lodged to be record- 
ed in the town clerk's office, where the said 
estates lie." The second section then de- 
clares, that all bargains, sales, and other con- 
veyances of any lands, &c., whether for pass- 
ing .any estate of freehold or inheritance, or 
for terra of years, and all deeds of trust and 
mortgages whatsoever, thereafter executed, 
shall be void, unless they shall be acknowl- 
edged and recorded as above said: "Provid- 
ed always, that the same between the parties 
and their heirs, shaU nevertheless be valid 
and binding. Rhode-Island Laws (Ed. 1798), 
pp. 263, 264." Now it is observable, that nei- 
ther of these sections requires any witnesses. 
They require only, that the conveyance shall 
be by deed, which may well be without any 
witness, and as between the parties and their 
heirs, give complete effect to such deeds, with- 
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out any adcnowledgment or recording. Nor 
does the fourth section of the act (Id. pp. 264, 
265), in my judgment, control this construc- 
tion. It only provides for compelling a party, 
if living, to acknowledge his deed, and after 
his death a mode of proving it, which shall 
be equivalent to the party's acknowledgment; 
and in each of these cases, the" execution of 
the deed must be by subscribing witnesses 
to the deed. And then the deed is of ef- 
ficacy, not only as to the parties and their 
heirs, but as to all other persons. If i con- 
veyance be signed, sealed and delivered, and 
duly acknowledged by the grantor and re- 
corded, it seems to me, that it is a good con- 
veyance of the land against all persons, un- 
der the laws of Rhode-Island, even though 
there be no witnesses to the deed. The as- 
signment in the present case, is sufficiently 
proved to have been signed, sealed, and de- 
livered by the grantor, thougli there are no 
witnesses to the deed; it has not been duly 
recorded or acknowledged; but as between 
the present parties it cannot be deemed void, 
whatever might have been the case as to a 
subsequent purchaser without notice. 

But supposing the assignment were not 
sufficient in point of law, to convey the land, 
it would form a title in equity sufficient to 
repel the plaintiff's claim. It would author- 
ize a court to decree a conveyance of the le- 
gal estate from the heirs of William West, 
if the legal estate were in them; and at most 
they could here possess only an equity of re- 
demption. There is too, in the assignment, 
an express covenant for farther assurance of. 
the land. What pretence can there then be, 
to sustain the plaintiff's claim against a per- 
son having the legal estate, and an equita- 
ble assignment of the equity of redemption V 
There can be none. The very scintilla juris 
is extinguished. 

This, then, puts an end to the case, and 
shews that the plaintiff has no merits in his 
claim, even if he could get over other serious, 
I had almost said, insuperable obstacles to 
success, which meet the court in every di- 
rection. Among these obstacles the lapse of 
time occupies no inconsiderable a place. The 
original conveyance and bond of defeasance, 
were executed in 1792. TJie assignment of 
the bond was made to Randall in 1801, and 
was publicly recorded in 1809. The testator 
died in 1814, and the original bill in this 
case, was filed in November term, 1816. No 
attempt was ever made during William 
West's life, to set aside the assignment, or to 
procure a settlement of the claims now urged 
by a suit at law, or in equity. This long ac- 
quiescence is too difficult to account for, upon 
any supposition inconsistent with the bona 
fide character of the assignment to Randall. 
I merely hint at this, not meaning to rely on 
it. Let the bill be dismissed with costs. Bill 
dismissed. 

[See Case No. 11,555.] 
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WEST v. SILVER WIRE & SKIRT 
MANTJF'G CO. 

[5 Blatchf. 477; 3 Fish. Pat. Cas. 306; Merw. 
Pat. Inv. 320.] i 

Circuit Court, S. D. New York. Sept. 18, 1867. 

Patents— IsvENTioK — Infkisgemekt — Skiht amd 
Bustle Stiffeners. 

1. The patent granted to Edward F. Wood- 
ward, June 16th, 1857, and reissued September 
29th, 1857, for "improvements in stiffening la- 
dies' skirts, or bustles, and other articles of 
dress," claims the curving of the material 
into a spiral form, either with or without a 
core of a flexible character. 

2. Whether a hoop so formed is patentable, 
in view of the prior existence, in stringed musi- 
cal instruments, of strings formed of a cat-gut 
core, with metallic wire wound around it in a 
spiral form, quere. 

3. In said patent, the elasticity of the hoop is 
due, almost wholly, to the spiral wire. 

4. A hoop made of a plain strip of steel, cov-, 
ered with a fine, flexible, iron wire or thread, 
tinned or silvered, is not an infringement of 
said patent. In such hoop, the wire coating is 
not the hoop, but the strip of steel is the hoop, 
and the patent is for a hoop, and not for the 
covering of a hoop. 

[This was an action on the case for the re- 
covery of damages for the infrhagement of let- 
ters patent for "improvements in stiffening la- 
dies skirts or bustles, and other articles of dress," 
granted to Edward P. Woodward, June 16, 
1857 [No. 17,602], reissued September 29, 1857 
[No.' 501], and assigned to plaintiff [Joseph J. 
West]. The case was tried under a submission 
of the law and facts to Judge Shipman under 
the act of March 3, 1865 [13 Stat. 533]. The 
claim of the original patent was as follows: 
"The employment of <the spiral or cord for stif- 
fenuig ladies skirts, etc., together with the sat- 
uration thereof in the manner set forth, and for 
the purposes specified."] 2 

John B. Staples, for plaintiff. 
George Gifford, for defendant 

SHIPMAN, District Judge. [On June 16, 
1857, a patent was issued to Edward P. Wood- 
ward, of Brooklyn, New York, for "certain new 
and useful improvements in stiffening ladies 
skirts or bustles, and other articles of dress." 
This patent was soon surrendered on the al- 
leged ground that it was inoperative because of 
a defective specification, and amended specifica- 
tion filed, and on September 29, 1857, a reissue 
was granted. Afterward, and before the com- 
mencement of this suit, this rdssued patent was 
assigned to the present plaintiff, who has in- 
stituted this action of law thereon, charging the 
defendants with infringement, and claiming 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel Fisher, Esq., and 
here compiled and reprinted by permission. The 
statement is from 3 Pish. Pat. Cas. 306, and 
the syllabus and opinion, except as noted, are 
from 5 Blatchf. 477. Merw. Pat. Inv. 320, 
contains only a partial report.] 

2 [Prom 3 Pish. Pat. Cas. 306.] 
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damages therefor. The defendants pleaded the 
general issue. The issue was closed to the court 
by stipulation, under the recent act of congress, 
authorizing the parties thus to waive a jury 
and submit the question of fact as well as of 
law to the court] 2 

In Tiew of the result at which the court has 
arrived, no comparison of the original speci- 
fication with that of the reissue is necessary 
here. The case will, therefore, be considered 
exclusively with reference to the latter. This 
specification says: "Heretofore, the mode 
adopted, in the present fashion of hooped 
sliirts, to set them off, has been, to form the 
hoops of whalebone iu strips, curved into 
hoops, or rattan, or brass or steel strips, and 
sometimes coarser and heavier materials. All 
of these, as employed before my invention, 
were defective. They were rigid in outline, 
. and do not permit an easy flow of the drapery 
of a lady's dress, so essential to the beauty 
, of costume; and, when a dress thus support- 
ed is acted upon by the wind, such hoops show 
conspicuously and inelegantly; besides which, 
in sitting down, it is impossible, with such 
hoops, to gather the dress in, and, by severe 
compression, the hoops are bent or broken, 
so as to spoil their shape. I effectually rem- 
edy these defects by my improvements, and 
form a light, pliable, elastic aud buoyant boop, 
which has an the necessary powers of exten- 
sion for the purpose, and, at the same time, 
an elasticity and pliability not found in hoops 
heretofore found in market. The nature of 
my invention consists in forming hoops of 
spiral wire, strips of rattan, whalebone, or 
other suitable material, • either witb or with- 
out the interior support of a cord or strip of 
any ldnd,'whicli hoops, cwhen inserted in la- 
dies' skirts shall have the effect of expanding 
said skirts, while they can be compressed, or 
b3nt short, without serious injury to their eon- 
figuration. The construction is as follows: I 
take thin, narrow strips of rattan, (calamus 
ratang,) or whalebone, or metallic wire, or 
other stiff elastic material, proper for the pur- 
pose, and wind it roimd a cord of hemp or 
other material, or I form it into a spiral on a 
proper mandrel of any kind, making it into a 
cord of spiral construction. * * « The cen- 
tre of this hollow spiral may be filled" with 
such material as shall be foimd convenient, or 
it may be used without any, although I deem 
the centre support best. So, the spiral may 
be formed of one or more strands, without 
changing the device. When rattan strips are 
used, they are steamed, to soften them, be- 
fore forming, and, after forming, they are dried, 
^vhich sets them in place. To render this 
cord, thus formed, water-proof, I saturate it 
with a solution of gum-lac, which adds in- 
creased stiffness and durability, and prevents 
the material becoming limber by wear. Hav- 
ing thus fully set forth my new hoop for la- 
dies' skirts, and the various modifications 
thereof, and the manner of making the same. 



2 [From 3 Fish. Pat. Gas. 306.] 



what I claim as new, and for whicb I desire 
to secure the exclusive right, is the construct- 
ing hoops intended for ladies' dresses, sub- 
stantially as and for the purposes set forth, 
consisting of a spiral formed of any proper 
material, metallic or vegetable, as described, 
with or without a core to support the same, 
which can be bent into the form of a hoop, 
and inserted into ladies' skirts, as hereinbe- 
fore fully made known." 

The above paragraphs contain all that it is 
material to cite from the specification. It 
wiU be seen, by referring to the description 
of the state of the art and the defects to be 
remedied, as set forth in the first paragraph, 
that mere steel, brass, whalebone, or rattan 
strips, formed into hoops, or combined with a 
covering of any kind, are not claimed. Hoops 
made of the materials mentioned were old and 
well known. These materials wex-e only claim- 
ed when cm-ved into a spiral form, either with 
or without a core, or central cord, of a flexible 
character. The specimen presented on the 
trial, as an illustration of the invention cov- 
ered by the patent, was a brass wire, in the 
form of a spiral, having a thread of cat-gut 
running through, forming a core. Whether 
such a hoop would be patentable, in view of 
the state of the mechanic arts, need not be 
now determined. But it may be remarked, as 
it is familiarly Imown, that the large strings 
of the bass viol and other stringed musical in- 
struments, are nearly identical with this cord 
which formed the hoop of the skirt presented 
on the trial as one manufactured under this 
patent, with the exception, that the wire of 
the skirt hoop was heavier and stiffer than 
that on the viol string, and, therefore, more 
elastic. Both, however, had the same combi- 
nation, and the same mechanical construction. 
Whether such an article, by simply using a 
stiffer wire, and inserting it in a lady's skirt 
in a circular form, could be legally the sub- 
ject of a patent, without claiming it in combi- 
nation with some new element, or as a part of 
some new combination, or whether it is the 
application of an old thing to a new use, and, 
therefore, not patentable, does not arise prop- 
erly on the pleadings, and, therefore, will not 
be decided. 

As already stated, the article presented on 
the trial, as an illustration of Woodward's in- 
vention, was a brass wire, in spiral form, 
with a cat-gut core. The elasticity of the 
hoop is almost whoUy due to the spiral wire, 
the flexible core operating merely as a sup- 
port to the spiral which encircles it The 
core gives it greater coherence and firmness, 
and would tend to prevent it from stretching 
and thus opening the coil. But the patent 
does not claim the core as an element of the 
invention. It contemplates the use of the spi- 
ral without the core, though the patentee 
deems the presence of the latter preferable. 
The patent properly claims an elastic hoop 
consisting of a spiral formed of any proper 
material, either with or without a core. The 
body of the infringing hoop is made, not of a 
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spiral wire or spring, but of a plain strip of steel. 
This steel is, however, covered with a fine flex- 
ible iron wire or thread, tinned or silvered, 
and wound around it spirally. The main body 
and elasticity of this hoop reside in the ste^ 
strip, which of itself, forms a spring. This 
strip alone constitutes a hoop, when curved 
in a circle. In other words, as the defend- 
ants use It, it is the old steel hoop, covered 
"With fine tinned or silvered wire. This hoop, 
without the covering, is recognized in the 
specification as existing prior to the invention 
of the patentee. 

Now, the patent is for a hoop, and not for 
the covering of a hoop. What was new in 
the alleged invention, if anything in it w^as 
new, was not covering hoops already well 
known, but forming hoops of spirals made 
from metal or vegetable strips. In such hoops, 
the core or central thread was no essential 
part of the invention, for they were to be 
made with or without it. The spiral wire or 
spring was the principal, and the only essen- 
tial stiTieture. But, in the alleged infringing 
article, the steel sti'ip or spring Is the prin- 
<jipal thing. Without it, the wire coating 
would be good for nothing In a sMrt. It 
would be spiral in form and flexible, but it 
would have almost no elasticity, and possess 
no adequate power to extend the skirt. This 
wire coating is, in no just sense, a hoop in 
the form of a spiral spring, bent into a circle. 
It Is only an appendage or covering to the steel 
strip, which is the real hoop. It gives the 
latter greater neatness and finish, but does 
not add appreciably to its flexibility, or to its 
elasticity or expanding quality. It does not 
stand in the same relation, or possess the 
same practical qualities, or perform the same 
functions that are claimed for the metallic or 
vegetable spirals of the patentee, and is, there- 
fore, no infringement of the rights of the plain- 
tiff under this patent 

There must be a judgment for the defendants. 



WEST (SPARKS v.). See Case No. 13,213. 
WEST (SPRAGUB v.). See Case No. 13,255. 



Case No. 17,436. 

WEST V. TALMAN- 
[4 Wash. 0. O. 200.] i 

Circuit Court D. New Jersey. April Term, 

1822. 

Suit fob Laxd—Service ox Tenant. 

Judgment by default and habere facias pos- 
sessionem executed, set aside; the service not 
being made on the tenant ih possession, but on 
the landlord. 

Motion to set aside the judgment by default 
entered in this case and the habere facias pos- 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the tfnited States, 
under the supervision of Richard Peters, Jr., 
Esq.] 



sessionem returned- executed; upon the ground 
of irregularity in the service of the ejectment. 
It appeared by the affidavit of the service, that 
the declaration was served upon Mr. White, 
the landlord, who acknowledged the service, 
and promised to have It acknowledged by the 
tenant in possession, the defendant, which 
was not done. It appeared by the affidavit of 
the plaintifE's attorney, that Mr. White, the 
landlord, had mortgaged the premises in ques- 
tion to one of the banks of this state, and that, 
after the institution of this suit, he conveyed 
the equity of redemption to one M. That 
White and M. were repeatedly informed that 
judgment would be entered by default unless 
an appearance was entered; and that fre- 
quent promises were made by White, that an 
appearance should be entejied. That even aft- 
er the judgment was entered, the plaintiffs 
attorney offered to open it, upon an appear- 
ance being entered, but that nothing was done 
indicating a disposition to have the cause 
tried. 

Mr. Wall, for defendant 
Mr. Coxe, for pl^ntifif. 

BY THE COURT. The court can notice no 
other party defendant In this cause but Tal- 
man, the tenant in possession; who was lia- 
ble for the costs at least, although his term 
expired before the trial could take place. It 
was therefore essential to the regularity of the 
proceedings, that the declaration should have 
been served on the tenant in possession, al- 
though White, the landlord, might, upon mo- 
tion, have been admitted a defendS.nt. But 
the acknowledgment of the service by White, 
who was not a defendant in the action, was 
altogether irregular, and could not bind the 
tenant in possession. 

Judgment, and the habere facias possessio- 
nem set aside. 



Case nSTo. 17,427. 

WEST V. The UNCLE SAM. 

[McAIL 505.] 1 

Circuit Court, D. California. Jan. Term, 1859, 

CoNTKACTUAij Liability— Effect of Unfokeseeit 

Accident — Ai»MiRAi,Ty — Pleading and 

Proof— Special Damages. 

1. Where a party creates a duty or charge 
against himself by express contract he is 
bound to make it good, notwithstanding any ac- 
cident through necessity, as he may have pro- 
vided against such in the contract. 

[Cited in Ye Seng Co. v. Corbitt 9 Fed. 430.] 

2. The pleadings in a court of admiralty are 
more simple and less technical than in a court 
of common law, 

3. There are no technical variances or de- 
partures in pleadings in admiralty. 

[4. In a libel against a vessel for breach of a 
passenger contract alleging detention, loss of 
time, and subjection to exposure and risk in a 
place designated as dangerous to human life, 
special damages need not be laid as in a com- 

1 [Reported by Cutler McAllister, Esq.] 
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mon-law declaration, but, under the general al- 
legation, proof may be given of the detention, 
loss of time, and other facts showing the ex- 
posure and suffering of libelant and wife.] 

[5. Cited in Simpson v. The Ceres, Case No. 
12,881, to the ^oint that torts upon the high 
seas are of admiralty cognizance.] 

This is an appeal from the action of the 
district court of the United States for the 
Northern district of the state of California, 
where a decree was rendered in favor of the 
libelant for the sum of ?800. [Case unre- 
ported.] 

[For a libel by certain seamen of the Uncle 
Sam to recover extra wages for this voy- 
age, see Cases Nos. 2,371 and 2,372.] 

Thomas C. Hambly and H, J. Wells, for 
libelant ^ 

Delos Lake and James T. Boyd, for re- 
spondent. 



McAI/LISTER, Circuit Judge. The libel 
was exhibited to recover damages for the 
breach of a passenger contract which had 
been entered into for the transportation of the 
libelant and his wife from San Francisco to 
New York via the Nicaragua route; and the 
alleged breach consisted in not eariying them 
to Nicaragua; but transporting them against 
their consent to the Isthmus of Panama, and 
leaving them there to shift for themselves, 
and without the immediate means of escape 
therefrom. It appears that after leaving San 
Francisco with the libelant and his wife, and 
other passengers, on board, about five days 
out, the Unde Sam was boarded by an agent 
from tlie owners^ and after communication 
with him, the master of the Uncle Sam an- 
nounced to the passengers that the destination 
of the vessel was changed from Nicai-agua to 
Panama. The ^faet also appeared, that the 
steamer which was to have connected with the 
Uncle Sam at San Juan del Norte, and have 
taken her passengers to New York, had been 
withdra^vn by the agents of her owners; and 
consequently libelants would have been im- 
able, even if they had reached that place, to 
get away from It. 

The defense set up for the breach of con- 
tract is, that the Casta-Rica army was in pos- 
session of the Nicaragua route, and that any 
attempt by the passengers to cross would be 
hazardous. In the case of Hand v. Baynes, 4 
Whart. 204, defendant received for carriage 
certain goods from Philadelphia to Baltimore 
via Chesapeake and Delaware canal. On ar- 
riving at the mouth of the' canal, the master 
was informed the locks were out of order, and 
that he could not be allowed to pass through 
the canal. He then went down to sea, and 
proceeded to sea, intending to go outside to 
Baltimore, but in a gale of wind struck on a 
shoal, and the ship, with the cargo, was totally 
lost. The following remai-ks are made by the 
supreme court of Pennsylvania, in that ease: 
"There is no mistaking the intention of the 
parties;" "the route through the canal is part 
of the contract." There was no mistake about 



the intention of the parties in this case, the 
route was to New York via Nicaragua. But it 
is said, said the court, "that although the con- 
tract was to cany the goods by way of the 
Chesapeake and Delaware canal, yet that the 
deviation from the prescribed route arose from 
necessity. "When the master discovered the' 
impediments to the prosecution of the voyage, 
through the route called for in the conti-act, 
his duty was plain; he had one of two courses 
to pursue,— to remain in a place of safety until 
the obstructions were removed; or he should 
hav.e returned and informed the shippers and 
owners, of the impracticability of proceeding 
through the canal. But suppose the contract 
to be express, to deliver the goods in a pre- 
scribed time (or, as it may be said in this case,, 
by a prescribed route), would any temporaiy 
obstruction, or the impossibility of complying 
with the engagement, arising from the condi- 
tion of the loclts or any other cause, be a 
defense to a suit for a failm'e to perform the 
contract? "When the party by his own contract 
creates a duty or charge upon himself, he is 
"bound to make it good if he may, notwithstand- 
ing any accident by inevitable necessity; be- 
cause he might have provided against it by the 
contract. This is founded in reason and "au- 
thority." 

The principles enunciated in foregoing case 
of Hand v. Baynes, are applicable to the one at 
bar. 

But, there are other facts worthy of con- 
sideration. The existence of hostilities in Nic- 
aragua had been known in San Francisco for 
some time, and the seizure by Walker of the 
property of the company was known at San 
Francisco at the time the agents of the com- 
pany dispatched the Uncle Sam, entered into 
the contract, and pocketed the -money of the 
libelant. When, a few days subsequently, the 
master of the Uncle Sam learned that the 
steamer that should have connected with the 
Uncle Sam at San Juan del Norte, had been 
withdrawn, and rendered impracticable the ful- 
fillment of the contract, his duty was to have 
instantly retraced his eotu^se, and brought his 
passengers back to San Francisco. This he 
did not d.0, but consulting the wishes or what 
he conceived to be the interest of his owner, 
and treating his passengers as so much live 
cattle, he carried them to Panama and left 
them on the isthmus to shift for themselves. 
Had they been a drove of cattle, or a mass 
of merchandise, he should have had them for- 
warded at the exi)ense of the owners to New 
York. At Asphiwall, the libelant and his 
wife, there being no steamer for New York, 
and no means of escape, were forced to remain 
seventeen days. A forced residence in a place 
whose pestilential hoixors inflame the imagina- 
tion of the most phlegmatic, whose unhealthi- 
ness is almost a by-word, and where illness 
almost imto death visited the libelant, and 
sickness fell upon his wife,— if not the result, 
certainly aggravated by the position in which 
they were plaped by the breach of the contract 
by the master, — are facts, which entitle the 
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libelant to compensation. The amount .of it 
was fixed by the district coui-t at $800. Tbis 
court has repeatedly decided that, as an appel- 
late tribunal, it does not interfere -with the 
decree of the court below on the ground of the 
amount of damages, unless such dea'ee has 
been given as to- show manifest injustice. It 
can perceive none such in this case. 

But it is objected that no special damages 
are alleged in the libel, and that there is noth- 
ing but a general allegation, which is insuf- 
ficient; that such allegation would not be sus- 
tained at common law; and that the plead- 
ings in an admiralty com't and in a common- 
law court, are the same. The libel alleges 
that the libelant and his wife were at Pana- 
ma taken out of the Unde Sam against their 
will; carried to Aspinwall, and then set down, 
without food, or sustenance, or accommoda- 
tion of any kind; where, there being no 
means of leaving, no vessel to carry them 
away, they were detained seventeen days, at 
great expense; and from want of accommo- 
dation, and the weU-known sickly character 
of the climate, were put to great expense from 
sickness; and that libelant has sustained, as 
he believes, damages thereby to the amoimt 
of two thousand dollars. Under this general 
allegation, the libelant gave evidence of the 
facts to show detention, illness, &c. That the 
allegation is inartificial^ and not technically 
drawn, may be admitted. To ascertain its 
sufficiency, we must look to the character of 
the breach charged. It involved personal 
wrongs, constituting both mental and physic- 
al sufferings, which may be experienced and 
felt, but cannot be decimated into dollars and 
cents. One may, as the libelant did in this 
case, suffer from illness aggravated by the to- 
tal want of accommodation and comforts, and 
the siddtness of the wretched place in which 
he was placed, and where he was forced to 
remain by the acts of another,— and the 
amount of damage can only be inferred from 
his detention and his situation; which facts 
are set forth in the libel. 

In the case of Wade v Leroy, 20 How. [61 
U. S.] 34, a common-law case, the allegation 
was general, and there was no special damage 
alleged. Objection was made to the proof of 
special facts, on the ground that the declara- 
tion contained no allegation of special dam- 
ages; but evidence was admitted under the 
general allegation. The court say: "This ev- 
idence would certainly assist a jury to deter- 
mine that the plaintiff had sustained an in- 
jury of no slight character,— an injury to his 
person; and which was followed by expense, 
suffering, and loss of time, which* had for 
him a pecuniary value. These were the di- 
rect and necessary consequences of the in- 
jury,- and sustained strictly and almost ex- 
clusively as an effect from it." That was a 
common-law case; and the allegation of dam- 
ages was general, and mental and bodily suf- 
fering deemed sufficient for the court to act 
upon. 

In Coppin v. Braithwaite, 8 Jur. 875, cited 



in Aug. Carr. (Bd. 1851) p. 508, note, a dec- 
laration in assumpsit, to cariy the plaintiff 
in a ship to a certain place alleged, as a 
breach, that the defendants by their agents, 
caused him to disembark at an intermediate 
point; and the disembarkation to be conduct- 
ed in a scandalous, disgraceful, and improper 
manner, whereby, and also by contemptuous 
usage and insulting language addressed to the 
plaintiff by the said agent, in effecting said 
disembarkation, the plaintiff sustained dam- 
age. Held: (1) The declaration was good, on 
motion in arrest of judgment. (2) That the 
judge had rightly received evidence of the lan- 
guage of the captain of the defendant's ship, 
in putting the plaintiff ashore. (3) That the 
judge had rightly directed the jury, that the 
defendants were responsible for any injury 
naturally resulting from the acts of the cap- 
tain, when acting as their servant; and that 
the plaintiff was entitied to a fair compensa- 
tion for the injury done to him in being put 
on shore at the intermediate place, so far as 
injury arose from the act of the, captain in 
putting him on shore. 

In neither of foregoing cases was the want 
of an allegation of special damages held to be 
fatal to the declaration. Both were common- 
law cases, where the more rigid and strict 
rules of that system of pleading obtam. In 
a com't of admiralty, the question as to the 
sufficiency of pleadings stands on a different 
footing from what it does in a court of com- 
mon-law. It has been earnestiy urged, that 
the pleadings in comrts of common-law and 
admiralty ai"e the same, and the strictness 
which controls the one regulates the other. 
This would be strange, if true, considering 
the different sources from which the eommoij 
law and the admiralty have ax'isen, and the 
different systems under which liiey have 
been fostered. It would be, in fact, to say 
there was no difference between the precise, 
minute, and logical mind of a special pleader 
of Westminster, and the expansive and ca- 
pacious Intellect of a Sir William Scott, or 
some other great advocate of admiralty prac- 
tice and law. 

In the case of Dupont de Nemours «& Co. v. 
Vance, 19 How. [60 U. S.] 162, a libel was 
filed against the consignee of a vessel, to re- 
cover the conti'ibutory share of the salvage 
due from the goods which the master had vol- 
untarily delivered to the consignee before the 
libel was filed; and the question arose wheth- 
er the court could admit a claim for general 
average, in an action founded on a cause of 
affreightment. In that case it is dear that 
the promise implied by law in one case, is 
different from the promise to pay on the face 
of the bin. The causes of action were dif- 
ferent. In a court of law it would have been 
difficult to have given judgment for a cause of 
action different from that alleged in the dec- 
laration; but in that case the court, consid- 
ering the differences between the caiises of ac- 
~tion as technical, rendered a decree in favor 
of the Ubdants. Now, they rested their pow- 
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er to do so on the difference whieli existed 
between pleadings in courts of common law 
and admiralty; and in tlie fact, that there 
existed in the latter no technical rules of va- 
riance or departure. 

After stating that the libelant may pray (Id. 
171) generally or specially for the relief he 
asks, the court say: "Pleadings in admiralty 
are exceedingly simple, and free from tech- 
nical recLuirements. * a * The proofs of 
-each party must correspond substantially with 
his allegations, so as to prevent surprise. But 
there are no technical rules of variance or de- 
parture in pleading, like those of common law; 
nor is the court precluded from granting the 
relief appropriate to the case appearing on 
the record, and prayed for in the libel, be- 
cause that entire case is not distinctly stated 
in the libel." This court cannot, therefore, 
consider that the general allegation in the libel 
in this case is to be deemed insufficient, which 
in such a case would be good, even in a decla- 
ration at common law. In a libel for the 
breach of a passenger-contract, consisting of 
personal wrongs, by way of detention, loss of 
time, and subjection to exposure and risk in a 
place designated as fraught with danger to 
human life, I cannot consider that special 
damages must be laid in analogy to a common- 
law declaration; but that proof under such 
general allegation may be given of the deten- 
tion, loss of time, and any other facts to show 
the exposure and suffering of libelant and his 
wife, 

A decree wiU be drafted affirming the decree 
of the court below, and handed to the judge 
for signature. 
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WESTBROOKE v. ROMEYN. 

Paldw. 196.] 1 

Circuit Court, D. New Jersey. Oct. Term, 
1830. 

Construction of Deed — Estate Tail — Contis- 
GEST Remainder — Limitation to Survivors. 

1. A, by deed, in 1766 conveyed the premises 
in question to his son M, and the heirs of his 
body lawfully begotten, and in default of such 
issue to the surriTing sons and daughters of A, 
in the following shares and proportions; two 
shares to a son and one share to a daughter, 
and the heirs of their bodies respectively: and 
in ease either of the sons or daughters die with- 
out issue, their shares to ^o to the survivors in 
the same proportions, and in default of issue of 
the survivors, to the right heirs of A. A had 



' 1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



four sons and three daughters who survived 
him; they all died before M- except one daugh- 
ter. M died without issue in 1818, leaving a sis- 
ter (the mother of the defendant), who Survived 
him. Held, that the plaintiff, a son of a de- 
ceased brother of M, was not entitled to any 
share of the estate, his father having died be- 
fore M. 

[Cited in Hill v. Rockingham Bank, 45 N. H. 
273.] 

2. The remainder to the surviving sons and 
daughters of A was contingent, the words of 
survivorship referring to the death of M with- 
out issue. 

3. Whether the right heirs of A were enti- 
tled to any part, qusere. 

The cause came before the court on the 
following case stated by counsel: (1) Abra- 
ham Van Campen, Esq., the maternal grand- 
father of the defendant, by deed of gift, bear- 
ing date on the 26th day of November, A. D, 
1766, conveyed, amongst other lands, the 
premises in question to his son Moses Van 
Campen, with the following habendum clause, 
that is to say: "To have and to hold the said 
messuage, plantation, and the several tracts 
or pieces of land above described, heredita- 
ments and premises hereby granted or men- 
tioned so to be, with the appurtenances, unto 
the said Moses Van Campen, and to the heirs of 
his body lawfully begotten or to be begotten; 
and in default of such issue, then to the sur- 
viving sons and daughters of the said Abra- 
ham Van Campen, Esq., in the following 
shares and proportions, namely, to a son 
two shares, and to a daughter one share, ^nd 
to the heirs of their bodies lawfully begotten or 
to be begotten, respectively; and in case any 
or either of the said sons or daughters of the 
said Abraham Van Campen, Esq., shall die 
without legal issue, then their share or shares, 
proportion or proportions, to go to the sur- 
vivors and their heirs, in the manner, shares 
and proportions aforesaid; and in default of 
issue in them, the said surviving sons and 
daughters of the said Abraham Van Campen, 
Esq., then to the right heirs of the said Abra- 
ham Van Campen, Esq., for ever." (2) That 
the said Abraham Van Campen, Esq., had 
three other sons, to wit: Abraham, John and 
Benjamin, to whom he gave lands, by like 
deeds of gifts, at the same time and with 
the same habendvun clause as in the above 
deed to his son Moses. (3) That the said 
Abraham Van Campen, Esq., also left three 
daughter.?, and that the said Abraham Van 
Campen died, leaving the said fomr sons and 
three daughters him sinrriving. (4) That the 
said Moses Van Campen died in the month 
of July, A. D. 1818, without issue. (5) That 
at the death of Moses Van Campen, the sons 
and daughters of the said Abraham Van 
Campen, Esq., were aU dead, except one 
daughter, Susan Romeyn, the mother of the 
defendant. (6) That the other two daughters 
of Abraham Van Campen, Esq., died in the 
lifetime of Moses Van Campen, each leaving 
children who are now living. (7) That Ben- 
jamin, the son of Abraham, died in the life- 
time of Moses, without issue. (8) That Abra- 
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ham and John, the sons of Ahraham, died in 
the lifetime of Moses, each leaving children, 
who are now living. (9) That the lessors of 
the plaintiff are the children of John, the son 
of Abraham Van Gampen, Esq, (10) That 
the said Susan Komeyn, the mother of the 
defendant, died before the commencement of 
this action, leaving the defendant her eldest 
son, and other children. 

It is agreed by the parties, that if, upon 
the loregoing statements of facts, the court 
are of opinion that the plaintiff is entitled to 
recover the premises in question, that judg- 
ment sliall be rendered for the plaintiff, with 
costs; and if the court shall be of opinion that 
tlie defendant is entitled to hold the premises 
in question, that then judgment shall be ren- 
dered for the defendant, with costs, with lib- 
erty in either party to turn this case into a 
special verdict, for the purpose and benefit of 
a writ of error. 

Mr. Frelinghuysen, for plaintiff. 

It was evidently the intention of the donor 
to give the estate in question to his sons and 
daughters who survived him, in case Moses 
died without issue; he created an estate tail 
in Moses, which on his death devolved on the 
other children of the donor, without regard 
to their surviving Moses; provided they sur- 
vived the donor, their issue talse by descent 
in right of their parents, v?ho had a vested 
remainder in tail. It is a fundamental rule 
that, in the creation of estates tail, the inten- 
tion of the donor shall govern, whether the 
estate is created by deed or will. 7 Co. 137. 
The term "survivor," or "surviving," is not a 
technical term of fixed legal signification, but 
is to be taken subject to sound rules of con- 
struction, applied to all instruments, accord- 
ing to the subject matter and the sense in 
which they are used by the maker. If the 
time of survivorship is not definite, it will be 
referred to such time as, from a view of the 
whole instrument, shall appear to best com- 
port with the intention, and the particular 
expression will be taken to have a meaning 
consistent with the context and other parts 
of the instrument. Thus a devise to "sur- 
viving" children will be construed to mean 
"other" children, when such appears to be the 
intent of the testator; and the word "sur- 
vivor" will be referred to the death of the 
testator, rather than to the death of the first 
taker, or the expiration of the particular es- 
tate on which the remainder is limited (Roe- 
buck V. Dean, 2 Ves. Jr. 2G5; Wilmot v. Wil- 
mot, 8 Ves. 10; Barlow v. Salter, 17 Ves. 478; 
Drayton v. Drayton, 1 Desaus. 324, 331; Pet- 
tywood V. Cook, Cro. Bliz. 52); so the word 
"or" will be construed "and" to effect the 
intent. White v. Crawford, 10 Mass. 189. 
There is no distinction between deeds and 
wills on this subject, tlie intention of the 
donor shall prevail, when it violates no rule 
of law, and the court will supply words of 
grant which are omitted in a deed when there 
is an habendum. Bridge v. Wellington, 1 
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Mass. 219. So where a grant is made in 
future, which could not operate as a deed, 
the court construed it as a covenant to stand 
seised. Wallis v. Wallis, 4 Mass. 135. Here 
tiiere \vas an apparent intention to provide 
for his grandchildren, as the issue of the sons 
and daughters who should survive him; they 
had a capacity to take the remainder on the 
death of Moses without issue, and a vested 
interest transmissible to their children. The 
case of the plural terms "sons" and "dalugh- 
ters" shows that the donor did not mean to 
confine the gift to one only, who should survive 
Moses, but to divide it among all his other 
children as tenants in common, which import 
partition, and shall control words of sur- 
vivorship so as to refer them to the death of 
the testator, and thereby preserve the tenancy 
in common. Ru^ell v. Long, 4 Ves. 551. "Ut 
res magis valeat quam pereat" By referring 
the survivorship in this case to the date of 
the deed, or the death of the donor, there is 
a vested remainder in tail in his children, 
which is not defeated by the death of any of 
them before the happening of the contingency 
on which it was to vest in possession. 10 
Mod. 410; 1 Strange, 139; 2 Wils. 29. 

Mr. Williamson and Mr. Wood, for defend- 
ant 

Where a remainder is limited to a deter- 
minate person, who has a present capacity to 
take, and is ascertained before the contingency 
happens, the remainder is vested; but if the 
remainder is limited to a person not ascertained 
before the contingency, he can have no present 
capacity to take, and the remainder is neces- 
sarily contingent. Here an estate tail is given 
to Moses, with remainder to the surviving sons 
and daughters of the donor, who cannot be as- 
certahied till his death. Though the word "sur- 
vivor" is not a technical term, it has a definite 
meanhig, outliving another, as it here means 
those who outlive Moses. This is the general 
rule, to which there are exceptions, where the 
manifest intention of the will indicates a dif- 
ferent meaning, and in cases where a different 
construction is necessary to preserve a tenancy 
in common, created in another part of the will, 
or to prevent a lapse by the death of the dev- 
isee in the lifetime of the first taker. Then 
the survivorship is referred to the death of the 
testator, otherwise it is referred to the period 
of enjoyment and distribution, at the expira- 
tion of the particular estate on which it is 
limited. 2 Ves. Jr. 2C5; 4 Ves. 551; Daniell 
V. Daniell, 6 Ves. 297; Jenour v. Jenour, 10 
Ves. 562. There must be a special intention 
to refer the survivorship to the death of the 
testator, or a direct and immediate gift to take 
effect in interest, and the possession only post- 
poned where no previous interest is given in 
the thing devised. Cripps v. Wolcott, 4 Madd. 
11, 14; Davidson v. Dallas, 14 Ves. 576. In 
this case there can be no lapse, as the estate 
passed by a deed which took effect by delivery 
of the donor; there vpas no direct or immediate 
gift to the other sons, the enjoyment of which 
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was suspeDded during the life of Moses, or 
which could be defeated by referring the sur- 
vivorship to liis death; and there was a previ- 
ous interest given to him in the thing granted: 
nor is there any special intent to be inferred 
from any part of the deed, to justiftr a de- 
parture fi-om its plain words. Smith v. Park- 
hurst, 3 Atk, 136. The plaintiffs, being the 
gi-andchildren of the donor, are not entitled by 
the terms "sons" and "daughters;" there is 
no intention to provide for them in any way, 
expressed or to be implied; on the contrary, 
the intent is apparent, to provide only for the 
living children at the death of Moses. The 
limitation to his right heirs on the death of his 
sons and daughters, shows the intent I hat 
his grandchildren shall take only in that 
event, and were not included in the first clause. 
The time when* the estate is to vest in the sm-- 
vivors is clearly the death of Moses; "then" 
it is to go to those who outlive him. Such is 
the settled construction of the word "then;" 
it relates to the last antecendent— to the death 
of the first taker, and not to the date of the 
deed or the death of the donor. Den v, 
Schenek, 3 Halst. [8 N. J. Law] 29, 39; Jack- 
son V. Chew, 12 Wheat. [25 U. S.] 153; 
Hughes V. Sayer, 1 P. Wms. 534; Feame, Rem. 
358. To come within the description of per- 
sons entitled to this remainder, the plalntifE 
must be a son or daughter of the donor who 
outlives Moses, he must fill the character both 
of son and survivor, before any interest can 
vest; but the plaintiffs filled neither character, 
nor could their father be the survivor of Moses, 
when he died before him. The remainder was 
necessarily contingent, till some one could fill 
that character, and could never vest till the 
contingency happened, for till then no one could 
have a present capacity to take. As the de- 
fendant survived all her brothers, she is en- 
titled to take the whole; the use of the words 
"sons" and "daughters" in the plmral makes 
no difference. Feame, Rem. 239, 312; 1 Show. 
91. "Where property is given to a class or de- 
scription of persons, and there is one who 
comes within the description, he takes the 
whole. Doe V. Sheffield, 13 East, 526, 533; 
Jackson v. Myers, 3 Johns. 392; Den v. Craw- 
ford, 3 Halst. [8 N. J. Law] 99, 100. But it is 
inunaterial whether the defendant is entitled 
as sole survivor or not; as the plaintiffs have 
shown no title in themselves, there must ba 
judgment for defendant. 

BALDWIN, Curcuit Justice. It is admitted, 
and cannot be doubted, that an estate tail was 
vested in Moses Van Campen. The only ques- 
tion is, whether any interest passed on his 
death without issue to the children of his 
brothers who died before hun, or whether the 
whole estate vested in his sister, who survived 
him. 

1. Taking the words of the deed in their 
plain, obvious meaning, without regard to their 
legal signification, there would be no diffi- 
culty in understanding them. The plaintiffs 
are not sons or daiighters of the donor, they 
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cannot therefore -take as the persons referred 
to and desei'ibed as such; if they take, they 
must take by descent from their father, an es- 
tate which was vested in him in his lifetime, 
so as to be transmissible to his children by 
the act of the law. The words of the deed di- 
rect, that the estate shall go to the surviving 
sons and daughter, on the death of Moses 
without issue; the word "then" denotes the 
time when the interest vests in them to be at 
his death, as well as the persons to take,* that 
is, those who shall then be the survivors of 
Moses. The mode of division, is also a clear 
indication that no provision could be made 
for grandchildren; the sons were to have two 
shares, and the daughters one share, and the 
next limitation Is of the same nature, "if any 
of the said sons or daughters shall die without 
lawful issue, their shares to go to the survivors 
in the same manner and proportions." The 
limitation over to the right heirs of the donor, 
is also on the death of all the smnriving sons 
and daughters, which must mean those who 
survive Moses in th'e first place, and next those 
who survive each other. In thus passing the 
estate from Moses to all the survivors, from 
suiTivor to survivor, and from the last sur- 
vivor to the right heirs of the donor, there is 
no limitation in favour of the descendants of 
any son or daughter, until the death of all 
without issue. To prevent the estate from 
going to the right heirs, there must be in ex- 
istence the issue of a surviving son or daughter 
of the donor; the issue of one who did not 
survive some one, could not prevent the right 
heirs from taking. . As the estate passed by 
deed, it took effect by delivery, and would 
have vested in the sons and daughters who 
survived Moses, though they had all died in 
the lifetime of the donor. Had it been his 
intention to refer the survivorship to his own 
death, or to give an interest after the death 
of Moses to all his children who were alive at 
the delivery of the deed, or the donor's death, 
he would have omitted the word "surviving." 
But as he has used it in the three limitations, 
first, on the death of Moses, second, on the 
death of any survivor, and third, on the death 
of all the survivors, it is obvious that it was 
intended to have its well understood and 
natural meaning, and apply to those sons and 
daughters who should outlive or survive Moses. 
To give it any other meaning, would be in 
effect to erase it from the deed, as no other 
period of division is in any manner referred to 
in the deed, and no words or expression used 
which denote any intention of the donor that 
the estate should vest In interest before the 
death of Moses, to be enjoyed afterwards. 
Were we to substitute "other" for "surviving," 
it would be going further in a court of law in 
a deed, than courts of equity have done in a 
will; such substitution is made only where the 
plahi intention of the testator, or some other 
pi-ovision of the will would be defeated, by 
giving the words their natm-al meaning. As a 
general rule, words of survivorship relate to the 
time or event when the thing devised is to be 
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distributed or enjoyed, and not to tlie time 
when the will took effect by the testator's 
■death. Their reference to the latter period, is 
to effectuate some special intent, to preserve an 
estate previously given, or to prevent a lapse, 
which are exceptions to the rule; but none of 
them exist in the present ease, and were it the 
will of Mr. Yan Campen, we could not, con- 
sistently with the rules of courts of equity, 
give it the, construction contended for by the 
plaintiff's counsel. 1 Hop. L.eg. 426; vide 
Lambson v. Boileau [Case No. 8,030]. 

The plain effect of the deed is to create an 
estate tail in Moses, with remainder over to 
the surviving sons and daughters of the donor; 
here is a double contingency, the death of 
Moses without issue, and the survivorship of 
his brothers and sisters, on the happening of 
which the remainder depended. Both were 
uncertain, and must continue so till the death 
of Moses; and as the only right which could 
exist was to taJse the estate when the two 
contingencies took place, on which alone it 
depended^ the remainder was necessarily con- 
tingent. Till the contingency vested the es- 
tate, the remainderman was not ascertained, 
and on one could fill the description of the 
donor, so as to be capable of taking a present 
vested interest, with the right of future en- 
joyment, till he became the survivor, which 
could not be till the death of Moses; it was 
uncertain who could be the survivor, nor 
could there be a capacity in any one to take 
during his lifetime, as he might survive all 
his brothers and sisters. 

2. Testing this limitation by the established 
rales of law, we cannot doubt that the re- 
mainder is contingent. "The present capacity 
of taking effect in possession, if the posses- 
sion was to become vacant before the estate 
limited in remainder determines, universally 
distinguishes a vested remainder from one that 
is contingent." Fearne, Rem. 215; "A point 
common to all limitations of remainders, ei- 
ther by deed or will, and either by the. rules 
of the common law or under limitations of 
uses, is, that no persons or class of persons 
can take under a remainder unless such per- 
sons or class of persons come in esse, or being 
in esse shall be capable of taking vested in- 
terests, before the determination of the prior 
particular estate, by which the remainder is 
supported." 1 Prest. Est. 59. The rule can- 
not be more accurately laid down than in the 
words of a distinguished jurist. "In every 
vested remainder the capacity to take the pos- 
session arises before the right to take it. 
That capacity exists as soon as there is a per- 
son in esse who meets the description of the 
remainderman, and nothing is interposed be- 
tween him and the possession except the par- 
ticular estate, while the right to take it is yet 
in suspense, till the determination of the par- 
ticular estate. And as soon as a remainder- 
man is presented who meets the description of 
the limitation, and between whom and the pos- 
session nothing stands but the particular es- 
tate, the remainder vests in interest, though it 



may chance never to come into possession." 
Mr. Wirt arguendo [Carver v. Jackson], 4 Pet. 
[29 U. S.] 62. As the father of the plaintiffs 
died In the lifetime of Moses, he- did not meet 
the description of the limitation as a survivor, 
which was the only character in which he 
could have any capacity to take a vested in- 
terest. The terms of the limitation required 
that, on -GxQ death of Moses without issue, 
there should be a son or daughter of the donor 
in esse, to meet the description of the remain- 
derman; we cannot so construe the deed as 
to make a deceased brother a surviving one. 

3. If we felt at liberty so to construe this 
limitation as to give a vested remainder in 
tail to all the children of the donor who sur- 
vived him, the other limitations would pre- 
vent our doing so. The donor has carried on 
the whole estate in remainder, from survivor 
to sui'vivor, and on the death of aU his surviv- 
ing children, has limited it to his right heirs; 
these limitations wiU be defeated, if any part 
of the estate goes to the children of those who 
did not survive the contingency on which It 
was to be divided or carried over. Taking 
the limitations of the will in their legal ac- 
ceptation, we are therefore clearly of opinion 
that there was no vested Interest In those who 
died before Moses, for the want of a capacity 
to take a vested remainder. There are no 
words In this deed from which a shifting or 
springing use can be raised in favour of the 
plahitiffs; this could be done only after thH 
first limitation had expired, for the want of 
persons capable of taking under it, and in 
order to preseiTO the estate. For where an es- 
tate can take effect as a remainder, a spring- 
ing use will not be raised, nor can there be 
such a use in one part, and a remainder in 
the other. Here the whole estate could, and 
did vest as a remainder in the survivor, by 
the happening of the event on which It was 
limited, and no part of It can be shifted to 
the plaintiffs, either by right of descent or 
as purchasers under the deed. All the limi- 
tations to the smrvivors are in tail, the word 
"issue" is, throughout, used as a word of lim- 
itation, denoting the quantity of estate given, 
not the person to take, either by name, de- 
scription or descriptive designation, so as to 
afford the least ground for considering the 
plaintiffs as purchasers. If they coiild take 
in any event, it must be by descent, but as no 
Interest was vested In John Yan Campden, 
their father, they can recover nothing. 

It has been contended, that as Mrs. Ro- 
meyn was the sole sui'vivor, she could not take 
the whole estate; but as the plaintiffs are not 
the right heirs, or heirs at law, of the donor, 
it can make their case no better, though the 
last limitation over to the right heirs may 
have taken effect, as the plaintiffs must re- 
cover on the strength of their own title. 

We are happy in this case in being able to 
concur with the late learned chancellor of 
this state in his opinion on this deed; we 
should have departed from it only in obedience 
to higher obligations, our duty as well as 
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inclination being at all times to conform to 
the comse of adjudication in state courts, un- 
less they are clearly opposed to the settled 
rules of law. 
Judgment must be entered for the defendant. 
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WESTCOT T. BRADFORD. 

[4 Wash. O. C. 492.] i 

Circuit Court, D. New Jersey. Oct. Term, 
1824. 

Seizure by Coliiector— Sentenoe op Condemna- 
tion—Suit pY IsFOKsiEK— Compensation— Ad- 
miralty Jurisdiction — Appeal and Writ op 
Error, 

1. After a sentence of condemnation upon a 
seizure by the collector for a violation of the 
revenue laws of the United States, and the 
proceeds being brought into court, a petition 
to the court by the informer to be paid the pro- 
portion of the forfeiture allowed him by law, 
is an original suit in the admiralty, and from 
the decree given therein an appeal lies to the 
circuit court. 

[Approved in V. S. v. George, Case No. 15,- 
197.] 

2. If part of the fund in court be the produce 
of the coasting license bond, recovered by an 
action on that bond, the petition of the informer 
for his proportion of the penalty so recovered, 
is a proceeding at common law, and from the 
sentence on the petition no appeal lies. A judg- 
ment of the inferior court in a case at common 
law, cannot be reversed by the circuit court, 
but upon a writ of error. 

[Cited in Ruddick v. Billings, Case No. 12,- 
110; Wheaton v. TJ. S., Id. 17,487.] 

3. If after seizure the informer is entrusted 
by the collector with the custody of the prop- 
erty, and he endeavours to defraud the reve- 
nue of the fruit of the seizure, by connivance 
with the party informed against, in which at- 
tempt he fails, this will not defeat his right 
to his part of the forfeiture. His right as in- 
former cannot be affected by his misconduct as 
agent. 

4. Courts of common law, as well as of ad- 
miralty, have jurisdiction over funds brought 
into court under their process, and to hear and 
determine the claims of third persons to a dis- 
tribution of the fund. In case of money brought 
in under a sentence of condemnation, the court, 
before it is paid over to the collector, may de- 
cree to the informer his proportion. 

[Cited in Hooper v. 51 Casks of Brandy, Case 
No. 6,674: 50,000 Cigai-s, Id, 4,782. Ap- 
proved in U. S. V. George, Id, 15,197.] 

[Cited in Lapham v, Almy, 13 Allen, 304: 
Rice V. Thayer, 105 Mass. 260.] 

5. How far an information given to the col- 
lector, as to one thing, may or may not be 
considered as extending to others, so as to war- 
rant the conclusion that the forfeiture was 
recovered in pursuance of such information? 

6. If the information be in writing, the par- 
ty may nevertheless give parol proof or other 
information given, leading to the seizure of ar- 
ticles not mentioned in the written information. 

[Cited m The City of Mexico, 32 Fed. 106.] 

7. Declarations of an agent, so far as they 
constitute part of the res gestae, may be given 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Richard Peters. Jr., 
Esq.] 



in evidence to affect his principal. What con- 
stitutes a part -of the res gestae? 
[Cited in Horner v. Fellows, 1 Doug. (Mich.) 
54; Franklin Bank v. Pennsylvania, D. & 
M. Steam Nav. Co., 11 Gill & J. 34; Haven 
V. Brown, 7 Greenl. 424; Franklin Bank 
V. Steward, 37 Me. 526. Cited in brief in 
Crump V. U. S. Mining Co., 7 Grat. 364.] 

8. After the money brought into court under 
the condemnation is paid over to the collector, 
the court has no power to decree in favour of 
the informer against the collector in personam, 
or against money of his in court, arising from 
some source other than the admiralty proceed- 
ing. 

.9. The appellate court may sustain the ap- 
peal in part, and dismiss it in part; on the 
ground that as to such part, the case could not 
be brought up for review upon appeal. 

[Appeal from the district court of the Unit- 
ed States for the district of New Jersey.] 
In admiralty. 

Griffith & Halsted, for appellant 
Pennington & Elmer, for appellee. 

WASHINGTON, Circuit Justice. This is 
an appeal from a decree of the district court. 
The appellee filed in that court five several 
petitions, claiming a right to one fourth of 
the proceeds of the sales of the sloop Boxer, 
the sloop Tonkin, ten hogsheads of rum, and 
two barrels of oil, three hogsheads of rum, 
and the penalty of the coasting license bond 
of the Tonkin; which sloops, rum, and oil, 
had been seized, condemned, and sold, for a 
violation of the revenue laws of the United 
States, in pursuance, as the petitions allege, 
of information given to the collector by the 
petitioner, and the proceeds paid into the 
hands of the clerk of the court; and which 
penalty had been recovered in pursuance of 
like Information, and the amount collected 
by the marshal and paid into court. The pe- 
titions were separately applicable to these 
four separate forfeitures and the penalty, 
and prayed to be paid out of each fund 
one fourth of the same, after the costs and. 
charges were deducted. To the three peti- 
tions which claimed one fourth of the pro- 
ceeds of the sloop Tonkin, the two parcels 
of rum and the oil, the appellant, the col- 
lector who made the seizures, filed separate 
answers, in which he denied that Bradford 
was the informer, insisted that if he ever had 
any claim as such to a part of the proceeds, 
the same was forfeited by his misconduct in 
conspiring with the owners of the rum to de- 
stroy it, during the time that he was charged 
with the custody of it by the appointment 
of the collector, for the purpose of destroy- 
ing all evidence of the illegal importation of 
that article, and of defrauding the revenue 
of the United States. And lastly, that subse- 
quent to the condemnation, and to the filing 
of these petitions, viz. on the 4th of May, 
1822, the petitioner had, for a valuable con- 
sideration paid to him, released to the re- 
spondent all his claim, as informer, to any 
part of the forfeitures of those tu-ticles. The 
answer to the petition respecting the Boxer, 
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denies that the petitioner was tlie informer, 
and insists upon the release stated in the 
other jinawer, which included his claim to a 
part of the forfeiture of this vessel. To the 
petition concerning the penalty of the license 
bond, the collector pleaded the same matters 
as are set forth in his answer to the petitions 
respecting the TonMn, the rum, and the oil. 

To these answers and plea the petitioner re- 
plied, that, on the 14th of Februaiy, 1822, he 
did, for a valuable consideration paid to him 
by Peter Oambloss, by an instrument under 
his hand and seal, assign to said Cambloss, 
all his right and title in and to all moneys 
which he was or might be entitled to from 
the sales of the said sloops, rum and oil, as 
Informer against the same; and also to all 
moneys and penalties due, or to grow due, 
and to be recovered by reason of his said in- 
formation given to the collector. 

A number of depositions having been taken, 
the district court decreed in substance as 
follows: That Bradford was originally en- 
titled, as Informer, to one fourth of the sales 
of the sloops Boxer and Tonkin, the thirteen 
hogsheads of rum, and two barrels of oil, 
after expenses deducted; and also to one 
fourth of the penalty of the coasting license 
bond of the Tonkin. That having, by an in- ' 
strumeut dated in February, 1822, assigned 
all his said interest to Peter Cambloss, he, 
the said assignee, is entitled to the same. 
That the sum of $250, then remaining in the 
hands of the clerk of the court, which had, 
by the order of the court, been detained out 
of the proceeds of the two sloops, the rum 
and the oil; and also the sum of ?oOO in his 
hands, arising from the suit of the United 
States against the obligors in the said license 
bond, after legal fees deducted, be paid to 

— Elmer, the then collector, to be by him 

disposed of as follows: viz. that he shall con- 
sider the five several prosecutions in the peti- 
tions mentioned as one connected transaction; 
that the proceeds of the sloops, rum, and oil, 
amounting to $2,037.34 cents, out of which 
TVesteot received for the parties concerned, 
the sum of $1,787.34 cents, of which the Unit- 
ed States was entitled to ^1,018.67 cents, and 
said Westcot to $509,33 cents, and Cambloss, 
as assignee aforesaid, to $509.33 cents; and 
that said "Westcot had in his hands, after 
paying himself and the United States, the 
sum of $259.33 cents, belonging to Cambloss, 
assignee as aforesaid. It was therefore de- 
creed, that the said Elmer pay the said sum 
of $250. remaining in the hands of the clerk, 
on the sale.s of the sloops, rum, and oil, when 
the same shall be paid over to him hy the 
clerk, to Cambloss, in part of his proportion 
of said sales; and that he pay to the Unit- 
ed States one half of the sum paid over to 
him by the clerk in the suit of the United 
States on the license bond; and to Cambloss, 
as assignee, onecfourth of the last mentioned 
sum; and the remaining fourth, being the 
proportion due to the said Westcot, as col- 
lector, be also paid to said Cambloss, in part 
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of the sum due him on the sales of the sloops, 
rum and oil, and which has been received 
by said Westcot. And that the said West- 
cot pay to Cambloss the balance, which will, 
after the payments aforesaid, remain due to 
him on the net proceeds of the sloops, rum, 
and oil. Each party to pay his own costs. 

The first question which I have to consider 
is one raised by the_ counsel for the appellee, 
in which is Involved an objection to the ju- 
risdiction of tJiis court, upon the ground that 
these petitions were not in the nature of orig- 
inal suits, but were merely appendages to the 
suits which brought the funds in question in- 
to court, and that as no appeals were taken 
from the decrees in these suits, none will lie 
from the present decree, which was merely 
incidental, and dependent upon the discre- 
tion of the court below. That the decree 
made In these cases is final, was not in di- 
rect terms, controverted by the counsel, nor 
could it be with the slightest plausibility. 
The wiiole fund remaining in court, which 
formed the subject of these petitions, is final- 
ly disposed of by the' decree, as concerns all 
the pai'ties interested in it: the United States; 
the collector who made the seizmre; and the 
assignee of the Informer. • Final judgment, in 
personam, is rendered against Westcot for 
the balance still due to Cambloss. Nothing 
remained to be done but to execute the sen- , 
tence of the court 

The whole strength of the objection to the 
jurisdiction was rested by the counsel upon 
another ground; it was, that the petitions were 
not original suits, but that they were merely 
incidents, to be decided upon according to the 
discretion of that court; in like manner as 
that court would take cognizance of the man- 
ner in which its process to enforce its de- 
cree had been executed. But how can these 
petitions be considered as appendages, or in- 
cidents, to the original smts? They were to- 
tally unconnected with them; were instituted 
by a third person against the coUeetor, for the 
purpose of controverting his right to the fund 
in court, the fruit of certain suits brought by 
the United States, to a proportion of which 
the petitioner claimed a right. They formed 
no part of the original suits, which were ter- 
minated by the fruits of them being brought 
Into court; but were original suits to recover 
a part of those fruits; as much so, as a suit 
by petition or otherwise, in the admiralty, by 
material men, to be paid out of a surplus re- 
maining In the I'egistry, wiich had been 
brought there upon a libel to enforce a lien on 
the ship; which is imctuestionably an original 
suit, from a final decree in which an appeal 
will lie. 

This is quite unlike the case of The Hollen 
[Case No. 6,608], which came before the court 
upon a petition of the obUgors in a stipulation 
bond for the appraised value of goods which 
had been seized and libelled, against whom 
judgment was rendered, as a matter of course, 
the appraised value not having been paid inta 
com-t, according to a previous order of the 
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court. The prayer of the petition was, that 
the execution issued against the petitioners 
might he superseded; and from the decree 
upon the petition the petitioners appealed. 
The circuit court decided, very correctly, I 
think, that the subsequent proceedings on the 
bond, and the issuing of the execution, were 
but incidents to the original cause, to enforce 
the decree of condemnation, and that that 
court had no jurisdiction over those proceed- 
ings unless it had possession of the cause to 
which they belong. The stipulation bond is 
the representative of the subject upon which 
the decree of condemnation operates; and as 
well might the owner of the property con- 
demned, appeal from an order of the court 
relative thereto, but distinct from the origi- 
nal suit in which the decree was made, as 
the obligors in the ease referred to, where no 
appeal was, or would have been taken from 
the original decree. In this case the court 
has nothing to do with the original suits, but 
is C03ifined to the right of the petitioner in the 
court below to a proportion of the fund, which 
had been brought into the court, 8S he al- 
leged, in pursuance of information given by 
nim to the collector. It must, however, be 
understood that this opinion is confined to that 
part of the decree which relates to the pro- 
ceeds of the sloops, the rum, and the oil; the 
original proceedings against which being on 
the admiralty side of the district court, the 
subsequent suits against those proceeds in the 
covurt, must also be considered as suits in the 
admiralty, since to that side of the court the 
petitions were necessarily addressed. The de- 
cree, therefore, as to those proceeds, was 
properly brought before this court by appeal. 
But the other petition, which claimed one 
fourth of the penalty recovered on the license 
&ond, was not, and could not be addressed to 
the admiralty side of the court, since the 
money was levied under a judgment at com- 
mon law; and although it was in the hands 
of the same officer who had possession of the 
proceeds in the admiralty suits, still the peti- 
tion in relation to that fund, was, in reality, a 
proceeding at common law; and the judgment 
of the court therein, is, of course, a judgment 
at common law. It follows, therefore, that 
the decree of the court upon this petition, can- 
not be carried by appeal into the circuit com-t. 
I entirely concur with Mr. Justice Story in 
the construction which he has given to Act 
March 3, 1803, § 2 [2 Stat 244], in TJ. S. v. 
French [Case No. 15,165], that the term "judg- 
ment" is merely explanatory of, and equivalent 
to "decree," the other phrase used in that sec- 
tion; and therefore, that an appeal does not 
lie to the circuit court in common law suits. 

I shall now proceed to the consideration of 
the various objections made by the appel- 
lant's counsel to the decree of the court be- 
low, upon the petitions for one fomth of the 
proceeds of the sloops, the rum, and the oil. 
The first is, that the right of Bradford as an 
informer, however weU founded it might origi- 
nally have been, was forfeited by reason of 



his subsequent misconduct. That his conduct 
after the seizure of the Tonldn and the rum, 
and during the time that they were left in 
his custody by the deputy collector, was in the 
highest degree perfidious, and was calculated 
and intended to defraud the revenue of the 
United States by putting it in the power of 
the owners of the property to destroy or se- 
crete the rum, is clearly proved, and the fact 
does not stand in need of the confirmation af- 
forded by his own confession contained in the 
disgraceful petition filed by htm for the pur- 
pose of defeating the right of Cambloss, to 
whom he had assigned it for a valuable con- 
sideration, and for promoting that of West- 
cot, to whom he made a subsequent assign- 
ment. But the question is, could his right, if 
it once existed, be forfeited or lost by his sub- 
sequent misconduct, whether it consisted in 
acts of commission, or in omissions? What 
is the right of an informer, and when does it 
attach? The ninety-first section of the collec- 
tion law of March 2, 1799, c. 22 [1 Stat. 697], 
enacts that all fines, penalties, and forfeitures, 
recovered by virtue of that act, and not oth- 
erwise appropriated, should, after deducthig 
all proper costs and charges, be disposed of; 
one moiety to the United States, and the other 
moiety to be divided between the coUector," the 
naval officer and surveyor, or such of them as 
may be in the said district. But in all cases 
where such fines, penalties and forfeitures 
shall be recovered in pursuance of information 
given to such collector by any person other 
than the naval officer or surveyor, then one 
half of such moiety is to be given to such in- 
former. It is plain that this section requires 
no act whatever to be performed by the in- 
former, subsequent to the information given to 
the collector. The mere information can vest 
no right whatever in him, unless in the ease 
of a forfeiture it is followed up by a seizure, 
and unless a suit is brought, when a penalty 
is to be recovered. The collector seizes at his 
perU, and he may refuse to act upon the in- 
formation he receives, and the informer has 
no remedy that I linow of, to compel him to 
seize, or to bring suit. K he make the seizure 
in consequence of the information given to 
him, that act vests an inchoate right to the 
forfeiture, in the United States, the custom 
house officers, and the informer, in the pro- 
portions mentioned in this section, which right 
is consummated by condemnation. All this 
was decided in the case of Jones v. Shore's 
Ex'rs, 1 Wheat. [14 U. S,] 417. After the 
seizure, the subsequent proceedings, to con- 
summate the rights of the several parties hav- 
iDg an interest in the forfeiture, are under the 
exclusive management of the collector. The 
informer is not bound to aid in the prosecu- 
tion by providing testimony to support il; 
much less is he bound to assist in the safe 
keepuig, or conveying the property seized from 
one place to another. He mi8y, undoubtedly, 
as might any other person, undertake, at the 
instance of the collector, to navigate the ves- 
sel seized, from one place to another, and in 
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the mean time to take care of the property. 
But in that case he acts in a new charactec 
that of a special agent of the collector, re- 
sponsible, it may possibly be, to him or to the 
Jnitod States, in a proper form of acuon, 
for the faithful discharge of the trust reposed 
In him; but upon no principle with which I 
am acquamted, can his breach of faith involve 
the forfeiture of a right which had vested in 
him in his character of informer. I am quite 
at a loss to conceive how his merit as inform- 
er, to which the recovery of the forfeiture is 
mainly to he attributed, can be extinguished 
by his subsequent demerit as agent. StiU 
less can there be a reason assigned for visiting 
him with the forfeiture of his rights in the 
former character, when his offence consists 
m intention only, or in vain efforts to do an in 
Jury to others, but which faUed to produce 
the contemplated result, as happened hi this 
case. 

2. The next objection is, to the power of the 
district court to direct a distribution of the 
proceeds of the forfeited articles remaining in 
the registry. That covxts of common law 
as well as courts of eqidty and of admiralty, 
possess a controlling power over money 
brought into those courts respectively by their 
process, is undeniable. It is every day's prac- 
tice in the common law courts, upon rules to 
show cause, or upon motion, to examine into 
and decide the claims of third persons to mon- 
ey levied under execution, and paid" into court 
The same control is exercised by the court of 
admiralty over moneys in the registry, as up- 
on petition of material men and privileged 
creditors, to be paid out of such fund, although 
it was brought in upon the suit of other cred- 
itors. The Jerusalem [Case No. 7,294]; Ex 
parte Lewis [Id. 8,310]; Gardner v. The New 
Jersey [Id. 5,233]; The Favourite, 2 O. Rob. 
Adm. 232; The John, 3 0. Rob. Adm. 288. 
But the main strength of the objection, as I un- 
derstand it, rests upon the peculiar expressions 
of the eighty-ninth section of the collection 
law of March 2, 1799, e. 128 [1 Story's Laws, 
573; 1 Stat. 695, a 22], which authorizes the 
collector to receive from the court or its ofla- 
cer, the sums recovered or collected, after costs 
and charges deducted, and enjoins upon him 
the duty of making the distribution. This is 
considered by the counsel as being imperative 
on the court, and ousts its general jurisdiction 
to direct the distribution, I thiht there is no 
ground for this argument The above se^ction 
merely pohits out the officer who is to re'ceive 
the money from the court, and who is to dis- 
tribute it, where no dispute exists respecting 
the distribution. But the jurisdiction of the 
court to examme into contested claims to the 
money, whilst under its control, and to direct 
the collector in what manner it is to be dis- 
tributed, is not taken away, or even impliedly 
affected. If, upon general principles, this 
could be questioned, I consider the point to 
have been directly settled in the case of Jones 
V. Shore's Bx'rs, in 1 Wheat [14 U. S.] 417, 
before referred to. 
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3. The next objection is to the quantum de- 
creed to the informer, or rather to his as- 
signee. It is insisted, that since the informa- 
tion was in writing, that instnunent must regu- 
late the amount of the forfeitm*e to which the 
appellee is entitled. The terms of this written 
information are, "that the informer verily be- 
lieves that certain goods viz. seven hogsheads 
of rum, which have been brought mto the 
United States conti-ary to law, are now on 
board the TonMn, Seth Sharp, master, lymg 
m Antuxit creek, and he engages to pay the 
costs of the prosecution for the same." If this 
were the only information which was given, 
I should certainly consider myself bound by 
its language, fairly and reasonably expounded; 
and I shall, for the present, consider the case 
as if there were no other evidence of informa- 
tion given by Bradford at the time this instru- 
ment was signed, or at any other time. What 
is its extent in legal contemplation? It is 
contended by the counsel for the appellee, that 
the seizure of the other six hogsheads of rum, 
and the oil of the Tonldn, and also of the 
Boxer, was consequential to the Ihnited m- 
formation thus given, and that therefore it 
entitled the informer to a share of the pro- 
ceeds of those vessels, and the other articles on 
board the TouMn. On the other side, it is in- 
sisted, that the right of the ioformer should b& 
strictly confined to one fourth of the proceeds 
of the seven hogsheads of rum. My own opm- 
ion is, that the one construction is much too 
liberal, and the other too strict The expres- 
sions of the ninety-first section are, that "in 
all cases where such penalties, &c. are recov- 
ered in pursuance of information given to such 
collector," he shall be entitled, &c. The ques- 
tion then is, what was recovered in pm-suance 
of the above information? It is admitted that 
the forfeiture of the seven hogsheads of rum 
was so recovered. I think it equally dear that 
the forfeiture of the Tonldn was recovered in 
pursuance of the information, because, by the 
twenty-eighth section of the same law, it is 
enacted, that if any goods which shall -have 
been nnladen contrary to the other provisions 
of the act from on board any vessel, shall be 
put into any other vessel, except in a case of 
accident or distress, &c. such vessel shall be 
forfeited. Now it is dear tiiat the hiformation 
against the rum on board the Tonkin was, to 
all intents and purposes, an information against 
the Tonldn, since her forfeitme was neces- 
sarily the consequence of the forfeiture of the 
rum, and was therefore recovered in pursu- 
ance of the information given to the collector. 
But I do not think that the written informa- 
tion can fairly be construed to apply to the 
Boxer; which was, for aught that that instru- 
ment intimates, totally unconnected with the 
Tonkin, and in no wise hnplicated in her guilt 
The effect of that ioformation, taken in con- 
nection wii3i the parol evidence, as to the 
remauung six hogsheads of rum and the oil, 
will be considered hereafter. 

It remains now to inquire, whether. In 
point of fact, the collector received any infer- 
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mation from Bradford whieli led to the sei- 
zure of tlie Boxer, the residue of the rum, and 
the oilV For that he was at liberty to give 
evidence of parol information, more extensive 
than that contained in the written instru- 
ment alluded to, is unquestionable. Shaw de- 
poses, that James D. Westcot, Jr., the deputy- 
collector, stated to him, some time after the 
seizure, that Bradford had complained 
against the two sloops and seven hogsheads 
of rum; and that some time during the fall of 
1821, he also stated that Bradford had in- 
formed him that the Boxer had brought in 
rum from Bermuda. Barret, another witness, 
deposes, that he was employed by the deputy 
collector to <?ome in the Boxer from Antuxit 
to Bridgetown, where the collector's office 
was kept, about the middle of November, 
1821, a day or two after she was seized, and 
that the Tonkin came round about the same 
time; that whilst they were unlading the 
Tonkin, Bradford mentioned to him that he 
was the informer; and that as they were re- 
turning from the store house where the rum 
had been deposited, the witness told the 
deputy collector what he had just heard from 
Bradford; to which he replied, that Bradford, 
a few days prior to this conversation, had in- 
formed him that the Tonkin was going down 
the creek with a load of wood, and that there 
was rum on board that came in the Boxer. 
John Elmer deposes, that he was at the col- 
lector's office the day the written information 
was sigaed by Bradford and the seizure made, 
and he thinks that the deputy collector stat- 
ed that the rum came out of Cropper's store, 
and he understood, both from him, and from 
Bradford, that the latter had informed re- 
specting the rum, but he cannot affirm that 
any thing was said about the Boxer. These 
are all the witnesses who have given evi- 
dence on this point, and the question to be 
decided is, can the declaration of the deputy 
collector be given in evidence against . his 
principal V As hearsay evidence, it is inad- 
missible by the general rule of law. But this 
rule is subject to certain exceptions, one of 
which is, that the declarations of an agent, 
so far as they constitute a part of the res 
gestae; or in other words, such as are made 
by him, either at the time he is engaged in 
making a -contract on the part of his prin- 
cipal, or is performing some act within the 
scope of his authority; may be given in evi- 
dence to affect his principal. It is admitted 
as the representation or admission of the 
principal himself, whom the agent represents, 
whilst engaged in the particular transaction 
to which the declaration refers. Representa- 
tions made by an agent, at the time he is 
contracting for his principal, constitute a part 
of the contract, as much so as if they had 
been made by the principal. And for the 
same reason, a fact admitted, or stated by an 
agent, in relation to a transaction in which he 
is then engaged, and whilst it is in progress, 
forms a part of that transaction, and is to be 
considered as the admission of the principal. 



This is well illustrated by the case of Molt 
V. Kip, 10 Johns. 478, which was an action 
on the case against the slierifiC for a false re- 
turn to a fieri facias, in which it was held 
by the court, that the acknowledgement of 
the sheriff's deputy, made to the plaintiff's 
attorney, in answer to inquiries respecting 
the execution, and while the execution was 
in force, was admissible evidence to charge 
the sheriff; for the declarations being made 
in relation to the business of the execution, 
and wiiile the obligation to execute it re- 
mained in force, they were made in the 
course of the transaction, and were to be con- 
sidered as part of the act of the deputy, 
touching the execution. Now to apply this 
■ principle to the present case. What was the 
transaction in which the deputy collector was 
engaged, and to which Ms admissions, stated 
by the witnesses, related? It was the seizure 
of certain property for an alleged forfeiture, 
and the security of the same in the mode 
deemed necessary by that officer. As soon 
as the Tonkin and the rum were seized, they 
were placed under the care of Bradford, to 
be safely kept and conducted to Bridgetown. 
Thither also the Boxer was brought; and I am 
therefore prepared to admit, that, until the 
vessels arrived at that place, and possibly un- 
til the i-um, the cause of the alleged forfeiture, 
was stored; the transaction -to which the ad- 
missions refen-ed was open and continuing, and 
that admissions made during that time, as to 
the cause of the seizure, might be considered 
as part of the res gestae, as explanatory of 
the ground on which the seizure was made. 
But evidence of subsequent declarations by 
that officer, I hold to come within the general 
rule of the law, and are therefore inadmis- 
sible. The evidence of Shaw is of an ac- 
knowledgement made by the deputy collector 
some time after the seizure, but without fix- 
ing precisely how long. Barret is more pre- 
cise, and states that it was after the rum was 
secured in the store that the admission was 
made that Bradford was the informer. If 
the admission at that time could be regarded 
as evidence, I can perceive no reason why it 
might not be so, had it been made the next 
day, or the next week. Elmer speaks to the 
time when the written information was sign- 
ed, but tlien he has no recollection that the 
Boxer was mentioned. I am of opinion, 
therefore, that there is no proof that the 
seizure of the Boxer was made in pursuance 
of information given by Bradford. 

As to the remaining six hogsheads of rum 
not mentioned in the written information, I 
think there are many circumstances in the 
case to warrant the conclusion to which, aft- 
er much hesitation, my mind has arrived; 
that the seizure of them was made in con- 
sequence, either of the written, or of some 
parol information given by Bradford to the 
deputy collector. The whole quantity of 
rum was found together in the hold of the 
Tonkin, and as it is not pretended that the 
marks upon them were such as to distinguish 
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any seven hogsheads from the remaining 
uuraher, it is quite natural that the collector, 
acting upon the maxim "noscitur a sociis" 
was led to conclude that the whole were 
equally guilty. It was but a fair and rea- 
sonable construction of the information given 
to the collector, that it was intended to be 
against the rum on board the Tonliin, but 
that the former was mistaken as to the pre- 
cise number of hogsheads that were on board. 
I will not say that, if there were no other 
evidence in the cause but the written infor- 
mation, 1 should come to this conclusion. 
But there are some circumstances attending 
this instrument, which, taken in connection 
with Elmer's testimony, incline me sti'ongly 
to su^oc* that the parol information given 
by Bradford was not truly inserted by the 
deputy collector in the written one, probably 
from his having misunderstood what was 
stated. It is very obvious that Bradford is 
an ignorant man, at least in respect to the 
business he was engaged in, or he would have 
known that the law did not require him to 
verify his information by an oath, much less 
to bind himself to pay the costs of the prose- 
cution, with which he had nothing to do. It 
is not to be supposed but that the officer knew 
belter; yec he was the person who wrote the 
instruinent, and who administered the oath. 
This suspicion, that the verbal information 
was not correctly taken down, is greatly 
strengthened by the evidence of Mr. Elmer, 
who was present when it was given, and who 
states that the deputy collector mentioned that 
the rum on board the Tonkin came from Crop- 
per's store, and that he understood both from 
him and Bradford, that the latter had inform- 
ed respecting the rum, and not any particular 
number of hogsheads. Now it was admitted 
by the counsel that the rum, after it was ille- 
gally landed from the Boxer, was placed in 
CroiDper's store; and since it is obvious that 
the deputy collector proceeded, in the fii-st in- 
stance at least, upon Bradford's information, 
it may fairly be inferred that the knowledge 
of the place whence the rum was taken was 
derived from the same som'ce, and that the 
guilt of the article to be proceeded against, 
and not the number of hogsheads, was, in the 
view of both parties, the substantial matter of 
the inforrnation. I am therefore of opinion 
that Bradford ought to be considered as the 
informer against the thirteen hogsheads of 
rum and the Tonkin, but not against the Boxer 
and the oil. 

The only remaining question is, whether the 
decree of the disti-ict court, which directs the 
collector to pay to the assignee of Bradford 
whatever sum he was entitled to, - over and 
above the $250 retained by the court, out of 
the $509, the sum recovered in the common 
law suit, and that the appellant should pay 
the balance which might remain due to Cam- 
bloss, after the payment aforesaid, on the net 
proceeds of the forfeitures, be correct or notV 
I am clearly of opinion that it is not. The only 
ground upon which that comt could, on its ad- 



miralty side, take cognizance of the petitions 
for a proportion of the forfeiture was, that 
the money was in its possession, and under 
its control. Those petitions were all suits in 
rem, and after the money was paid over to 
the collector, it was placed beyond the reach 
of the court, and no decree could properly be 
made in personam against Westcot, nor 
against money to which he was entitled in 
the hands of the clerk on the common law 
side of the court, which constituted no part 
of the fund in the registry of the admiralty 
arising from the sales of the forfeited prop- 
erty. As to the $250 remaining in the reg- 
istry, the decree is right, unless it should 
exceed the sum to which Oambloss is en- 
titled as his proportion of the proceeds of the 
Tonkin and the rum, and will be incorrect 
only so far as it may exceed such proportion, 
which excess, if any, ought to be decreed to 
be paid to the appellant. But should it turn 
out that the $250 are insufficient to satisfy 
the claim of the appellee, his onlS^ remedy, 
if any he has, will be an action at law 
against the appellant, as for money received 
to his use. I say nothing as to the decree on 
the petition to be paid one f om'th of the pen- 
alty of the license bond, because that case, 
as before observed, is not before the court; 
and as to that, the appeal must be dismissed, 
but without prejudice. 



Case No. 17,430. 

In re WESTCOTT et al. 

[6 Ben. 135; i 7 N. B. R. 285.] 

District Court, S. I). New York. June 14, 1872. 

Act op Bankruptcy— Com mehcial Paper— Bos a 
FiDB Defences. 

1. A mercantile firm gave promissory ' notes 
as vouchers or memorandums, in exchange for 
notes of like amounts simultaneously given to 
them, but not as obligations to be paid at ma- 
turity. They did not pay them when they be- 
came due on their face, entertaining a bona fide 
belief that they had a good defence to them. 
The party to whom they were given filed a pe- 
tition 'in bankruptcy against the firm. Edd, 
that the notes were not commercial paper, as be- 
tween the firm and the petitioner. 

2. Even if they were such, the refusal of the 
firm to pay them, entertaining the belief which 
they did, was not an act of bankruptcy. 

J. M. Guiteau, for petitioner. 
Starr «& Hooker, for respondents, 

BLATOHFOBD, District Judge. The only 
act of bankruptcy set forth in the petition here- 
in is, that the alleged debtors, as copartners, 
under the name of Charles S. Westcott & Co., 
made seven promissory notes, to the order of 
the petitioner, for various sums, which notes 
became due at various times in August, Sep- 
tember and October, 1871, and that such notes 
have not been paid, the last of them having 
matured October 20th, 1871, and the' peti- 
tion having been filed November Sth, 1871. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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1. The evidence shows that the notes were 
given merely as vouchers or memorandums, 
iu exchange for notes of lll?:e amounts simul- 
taneously given by the petitioner to the firm of 
C. S. Westcott &. Co., and were not given as 
obligations to be paid at maturity by their 
makers. They had no United States internal 
revenue stamps upon them when given, and it 
is not shown that the makers had any inten- 
tion that such stamps should be put upon 
them. They were in form negotiable, but, 
on the facts of the case, they cannot, in any 
proper sense, be called the commercial paper 
of the makers, as between them and the peti- 
tioner. 

2. If they could be considered as commercial 
paper, the evidence is that their makers did not 
stop or suspend payment of them, in the sense 
of the statute. They entertained a bona fide 
belief that they had a good defence or set-off 
to tliem, and that, upon all the transactions be- 
tween them and the petitioner, of which there 
were a large number, involving large sums of 
money, hidependently of the notes in question, 
the petitioner, even taking these notes into ac- 
count, was indebted to them, instead of their 
being indebted to him. Whether this is in fact 
so or not, it is of no importance to determine, 
in this proceeding. It is enough that the al- 
leged debtors could and did honestly entertain 
the belief that they were not legally bound to 
pay the notes till it should be so adjudged. 
The case is not one for an adjudication of 
bankruptcy, but for a suit on the notes in a 
proper tribunal. The principles applicable to 
it are those set forth in the recent decision in 
this court in Re The Hercules Mut. Life Assur. 
Soc. of the United States [Case No. 6,402]. 

The petition is dismissed, with costs. 



Case ISTo. 17,431. 

WESTCOTT V. The ANN BARTON. 

[1 Wkly. Notes Cas. 10.] 

District Court, E. D. Pennsylvania. Sept. 22, 
1874. 

Collision between Sailing Vessels. 
[Where a vessel, close hauled and on crossing 
courses with one sailing free, missed stays in 
going about, fell off, and went astern, and was 
struck by the other, held that the latter was 
bound to keep out of the way, and was in 
fault for failing to take the necessary action in 
time to avoid collision.] 

[This was a libel by Westcott, master of the 
schooner Elva Davis, against the schooner 
Arm Barton to recover damages resulting from 
a collision.] 

The schooners Elva Davis and Ann Barton, 
boimd from Boston to Philadelphia, both light, 
were at 11:30 p. m,, on the 22d November, 
1872, off the coast of Massachusetts, between 
Chatham Light and Pollock Rip. The night 
was sufficiently clear, and the wind about W. 
N. W., blowing a brisk breeze, with a moder- 
ate sea running. The Elva Davis was stand- 
ing inshore on her starboard tack, heading 
S. W. by S., a point or more free. The Ann 



Barton was standing on her port tack close 
hauled, heading N. by W. The courses of 
both vessels were therefore converging lines, 
and, if kept by both vessels, must cross at 
some point. When the vessels were about 
250 yards apart, the Ann Barton attempted to 
tack to the southward, but missed stays, fell 
ofC, and went astern. At about the same 
time the Elva Davis also tacked, but, before 
she gathered headway, the collision ensued. 

Mr. Edmunds, for libelant 

Mr. Coulston, for respondent, referred to 
Act April 29, 1864 [13 Stat. 58], arts. 11, 18. 

.Upon the hearing, it was the opinion of the 
nautical assessor that when the Ann Barton 
missed stays she became helpless, and it then 
devolved upon the Elva Davis to avert a col- 
lision; that she might have done so— first, by 
putting her helm hard up, dropping the peak' 
of her mainsail, and letting nm the main 
sheet, and so would have fallen ofiC, and her 
bow would then have receded from the Ann 
Barton; or, second, by luffing a point, which 
the wind would have allowed her to do, before 
getting too close to the Ann Barton, instead 
of deferring this movement till the Ann Bar- 
ton missed stays. In fine, that the Elva Da- 
vis was sailing with the wind free, and bound 
to keep out of the way of the Ann Barton, 
which was close hauled. ° 

THE COURT (CADWALADER, District 
Judge), approving the nautical assessor's opin- 
ion, dismissed the libel, with costs. 
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Case No. 17,433. 

WESTBRMANN v. CAPE GIRARDEAU 
COUNTY. 

[5 Dill. 112; 7 Reporter, 101; i 24 Int. Rev. 
Rec. 357; 7 Cent. Law J, 353.] 

Circuit Court, E. D. Missouri. Sept., 1878. 

Railway Aid Bonds— Conflicting Decisions op 

State and Federal Coobts — Bona 

Fide Pdrchaseks. 

1. The supreme court of the United States 
having held the township railroad act of Missou- 
ri constitutional (Cass Co. v. Johnston, 95 U. 
S. 360), it is the duty of the circuit court to fol- 
low that judgment, notwithstanding the later 
decision of the supreme court of Missouri to 
the contrary. 

[Cited in Douglass v. Pike CJo., 101. U. S. 
679.] 

2. Where negotiable commercial securities 
are issued and negotiated before there are any 
decisions by the courts of the state against the 
validity of the act authorizing their issue, the 
supreme court of the United States does not 
consider itself bound to follow a subsequent 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted by permission. 7 
Reporter, 101, contains only a partial report.] 
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decision of the local courts invalidating such se- 
curities, but will decide for itself whether, un- 
der the constitution and laws of the state, 
such securities are valid or void. 

3. The bond sued on being in the hands of a 
bona fide holder, containing a recital that it 
was issued to pay for a subscription to the Cape 
Girardeau and State Line Railroad, the county 
cannot be heard to say that the subscription 
therein specifically recited was not made. 

4. The fact that the requirement of a two- 
thirds vote is contained in a provision of the 
constitution instead of a legislative enactment, 
makes no difference in principle. 

Finkelnburg & Eassieur and Kehr & Titt- 
man, for plaintiff. 
Louis B. Houck, for defendant. 

DILLON, Circuit Judge (orally). This is an 
action by ttie plaintiff on what are Imown in 
this state as township railroad aid bonds. 
The question now to be decided arises on a 
demurrer to several pleas or sjjecial defences. 
First, the petition does not set forth, as it is 
advisable to do, a copy of one of the bonds to 
which the coupons in suit were attached. 
The nature of the obligation, however, is stated 
in the petition: That in the year 1869, the de- 
Jfendant, the county of Cape Girardeau, is- 
sued a 'bond on behalf of Cape Girardeau 
township, negotiable in form, to the Cape 
Girardeau and State Line Railroad Company 
or bearer, and containing' this recital: "This 
bond is issued pursuant to an order of the 
county court of said county, made by authori- 
ty granted by an act of the general assembly 
of the state of Missouri, entitled 'An act to 
facilitate the construction of railroads in the 
state of Missouri,' approved March 23d, 
1868, in payment of the subscription made to 
the capital stock of the said Cape Gii-ardeau 
and State Line Railroad Company by the mu- 
nicipal township of Cape Girardeau, and au- 
thorized by a vote of more than two-thirds of 
the voters of said township, at an election held 
for that purpose in said township on the 13th 
day of April, 1869." That is the first act in 
this state, and I believe the only act, that au- 
thorized townships to aid raih*oads by subscrip- 
tions and the issuing of bonds. 

Now, about six yeai-s ago the question of the 
validity of this subscription came before the 
supreme court of the state of Missouri, in the 
case of Ranney v.. Baeder, 50 Mo. 600. Q:^e 
objection urged in that case against the va- 
lidity of that subscription was, that the par- 
ticular railroad to which the subscription was 
made was not specified with sufficient cer- 
tainty in the petition of the tax-payers asking 
for the submission, and in the order of the 
county court makmg the subscription. In that 
ease the petition, and aU orders of tie county 
court in reference to the subscription, were 
before the supreme court of the state, and 
the result was that it was adjudged a valid 
one. Judge Wagner, after referring to a ease 
in the supreme court of Missouri, and one in 
the supreme court of the United States, says: 
"The two cases just referred to show that 
there must be reasonable certainty in the mat- I 



ter of voting and ordering the subscription, and 
that the subscription must be made to the 
road authorized in the power delegated to the 
agent. Tested by these principles, we think 
the subscription in this case was entirely valid. 
As no other fault is found with the proceed- 
ings, and as every step taken seems to have 
been done in a formal and regular manner, I 
entertam no doubt about the subscription. The 
objections urged are entirely too' refined and 
technical." And the judgment of the court 
below, holdmg this an invalid subscription, was 
reversed. That was m 1872. That is the pre- 
cise objection that is reproduced in the fifth 
plea in this case; and we are asked to say 
that these bonds are invalid because the par- 
ticular railroad was not specified with sufii- 
cient certainty in the proceedings. There are 
two objections to holding this to be good: The 
first is that the supreme court of Missouri, hi 
1872, decided that these proceedings, in a case 
where the whole record was before it, were 
regular. But it is now urged that Judge 
Wagner was mistaken in reference to the char- 
ter and amended charter recited therein. I 
thinlc it very doubtful whether he was; cer- 
tainly a bondholder cannot be supposed to 
know more in relation to this matter than the 
supreme court of Missouri. However that 
may be, this bond recites on its face that it 
was issued to pay for a subscription made to 
the Cape Girardeau and State Line Railroad. 
The county court cannot be heard, when the 
bond is hi the hands of a bona fide holder, to 
say that the subsa-iption therein specifically 
recited was not made. That disposes of this 
plea. 

Another defence is that the act of March 
23, 1868, under which these bonds were issued, 
was unconstitutional, and that that has been 
held to be so by the supreme court of the 
state of Missouri in several recent cases, in two 
respects— one because the constitution requires 
the assent to this subscription to be given by 
two-tiiirds of the qualified voters of the town- 
ship, whereas the act of 1868 authorizes that 
assent to be given and the subscription to be 
made if two-thirds of the qualified voters voting 
at the election shall assent That presents a 
question upon which there has been a great 
conflict of judgment between the supreme 
court of the state and the supreme court of the 
United States. In .the Linn County Case (1S69) 
44 Mo. 504, the question of the issue of bonds 
under this act came before the supreme court, 
and they actually compelled, by mandamus, 
a reluctant coimty court to issue bonds tmder 
this very act, and of course it was implied in 
that judgment that the act under which these 
bonds were issued was constitutional. The 
particular point, perhaps, now urged against 
the validity of this act was not before the 
court. 

A hundred cases— and I do not think I ex- 
aggerate—have been brought on these town- 
ship bonds in the federal courts of this state, 
and prior to the decision of Harshman v. 
Bates Co. [Case No. 6,148] 92 U. S. 569, none 
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of the able lawyers defending these cases ever 
made a point that the act of Jlarch 23, 1868, 
was unconstitutional. But when the case to 
which I haye just adverted went to the su- 
preme court of the United States, counsel did 
make that question, and that court, in its first 
decision, held that the pomt was well taken, 
and that the act of IMarch 23, 1868, was un- 
constitutional. 

The same question was brought before the 
supreme court in another case (Cass Co. v. 
Johnston, 95 U. S. 360), and more deliberate 
consideration was given to it; and it re- 
versed its first .judgment, and held that this 
act was not open to the constitutional objec- 
tion urged. That is the last judgment of the 
supreme com-t of the United States on this 
question. Since that decision the supreme 
court of Missouri held that the act is ia con- 
flict with the constitution on that ground, and 
also that the 5th section, which in effect re- 
quires that the proceeds of state and county- 
taxes on railroad property be apphed to the 
liquidation of these bonds, invalidates it And 
it is an undisputed fact that the law of the 
state of Missouri has been declared by its 
supreme court to be that these bonds, cannot 
be enforced, and that if this action was in 
a state court instead of here, it is agreed that 
the defendant would have judgment. 

Now, the question is, what is the duty of this 
court, with a judgment or the supreme court 
of the United States in full force and un- 
reversed, declaring these bonds constitutional, 
and a subsequent judgment of the supreme 
court of the state holding that this act is in 
violation of the constitution of the state? 
That is not a new question in the history of 
bond litigation in this cormtry. I had occa- 
sion to consider it in a case before me at the 
last term of the United States circuit court for 
the "Western district of this state, and what I 
said there, on that occasion, expresses my 
views on this. Foote v. Johnson Co. [Case No. 
4,912]. (The court here quoted at large from 
the opinion in the ease just cited.) And this is 
om' own judgment now. 

There is another plea here, to the effect that, 
hi point of fact, two-thirds of the qualified 
votei-s of the township did not vote for this 
suljseription, but it alleges no notice of that 
fact to the bondholders; and the recital in the 
bond is that this subscription is authorized by 
a vote of more tiian two-thirds of the voters, 
and that the vote was duly taken. It is urged, 
however, that, inasmuch as there are provi- 
sions of law in force requiring the registration 
of voters, and this requirement was embodied 
in a constitutional provision, that makes a dis- 
tuietion between this case and the ease de- 
cided by the supreme court, where the require- 
ment of a precedent vote was by a mere stat- 
ute. It makes no difEerence in principle that 
the requirement of a two-thirds vote is con- 
tained in a provision of the constitution rather 
than a legislative enactment. 

The demurrer to the pleas will be sustained. 
Judgment accordingly. 
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WESTERN DIVISION OF WESTERN N. 
O. R. CO. V. DREW et al. 

[3 Woods, 674.] i 

Circuit Court, N. D. Florida. May, 1877. 

Eailroat) Mortgage — Sale bt Trustee — Pke- 

LiMiMAKY IrfJuxcTiON— Issue op Bomds— 

Acquiescence of Stockholders. 

1. The granting of a preliminary injunction 
is within the discretion of the court, and in the 
exercise of this discretion it will look at the 
consequences which will ensue, on the one 
hand, from granting it, and on the other hand, 
from withholding it. 

2. Upon a bill filed to restrain a sale of mort- 
gaged property by a trustee, on the ground that 
the bonds to pay which the sale was to be made 
were void. Held, that the possibility that a fa- 
vorable chance to sell the property would be 
lost by delay, was not a legal ground for refus- 
ing to restrain the sale, which would entire- 
ly destroy the rights of complainant, if he had 
any. 

3. The real owner of the majority of stock 
in a railroad company who permits its affairs to 
be managed by others holding the legal title 
to the stock, and the officers elected by them, 
cannot claim as against innocent parties, that 
the company is exempted from any obligation 
which it has assumed through such officers and 
managers, or to which it may, through them, 
have become equitably liable. 

4. The trustee, with power of sale, for cer- 
tain parties holding bonds secured by a lien 
upon a railroad, has the right to decide, in the 
first instance, upon the sufficiency of the claim 
of the bondholders to have the property sold 
to pay the bonds which they profess to hold; at 
the same time, those representing the railroad 
company have the concurrent right of appealing 
to the courts for an adjudication upon the 
claims and rights of the alleged bondholders. 

5. Where the evidence upon a motion for in- 
junction raised grave doubts on the question, 
whether the bondholders in whose behalf the 
trustee was about to make a sale, were bona fide 
holders, an injunction to restrain the sale was 
allowed. 

[Cited in Chaffraix v. Board of Liquidation 
11 Fed. 646.] 

In equity. Heard upon motion for prelim- 
inary injunction. 

Joseph B. Stewart and E. M. Thompson, for 
the motion. 

Henry R. Jackson and George P. Rainey, 
contra. 

BRADLEY, Circuit Justice. The object of 
this suit, as set forth in the prayer of the bill, 
is to enjoin the governor of Florida from seiz- 
ing the Florida Central Railroad, extending 
from Jacksonville to Lake City, and to have 
dedared nuU and void certain bonds purport- 
ing to be bonds of the Florida Central Rail- 
road Company, one thousand in number, for 
one thousand dollars each, dated January 1, 
1870, which bonds are in possession of the 
treasm-er of the state of Florida, and for non- 
payment of interest on which the governor 
threatens to seize and seU the road. The bill 
fm-ther prays that the said treasurer may be 
decreed to surrender said bonds to the com- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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pany, and that certain persons, made defend- 
ants, to wit, Jolin Collinson and others, may 
be enjoined from harassing the company on 
account of said bonds. The governor having 
advertised the road for sale, motion is now 
made, on petition filed for that purpose, for a 
preliminaiy injunction against him to prevent 
his seizing and selling the road; against the 
treasurer fi-om parting with the bondb pend- 
ing suit, and against the parties claiming re- 
lief on accoimt of the bonds from further in- 
terfering with the said railroad, or causing it 
to be seized, until final decree in the cause. 

The motion for injunction is opposed by the 
defendants, the governor and treasurer of the 
■state, on three grounds: First. That the com- 
plainant has no title and no right to interfere 
in the matter. Secondly. That if it ever had 
title, it has lost and waived it by laches, and 
by acts which estop it from claiming any re- 
lief. Thirdly. That the bonds are not void, 
but are in equity good against the company for 
the benefit of persons holding certain state 
Tjonds, which they purchased in good faith, 
and which were issued to the company in ex- 
change for the said company bonds, but which, 
being void, the said purchasers have a right to 
xesOrt to the bonds in question, and the state has 
a, right to compel their payment for this pur- 
pose. 

The bill has been demurred to, and the de- 
murrer has been overruled after argument 
"The question of the complainant's title, and 
the question of laches, so far as appeared on 
the face of the bill, were fully discussed on 
the demurrer, and unless the aspect of the case 
•on these points has been changed, the deci- 
sion made upon that argument must be re- 
garded as the law of the case. The defend- 
ants =not having filed answers, the case still 
remains as before on the pleadings. But af- 
fidavits have been read on the present motion, 
both on the part of the complainant and the 
•defendants, and various records and doeu- 
. ments, eitlier verified or conceded to be au- 
thentic, have been referred to. So far as 
these may have altered the complainant's ease, 
it is necessary to examine them. Before do- 
ing this, however, it is proper to observe that 
it would be very unfair to the parties to decide 
the whole merits of the case on this motion 
upon mere affidavits. The gi-anting of a pre- 
liminary injunction is in the discretion of the 
court, and in exercising this discretion it will 
look at the consequences which would ensue 
on the one hand by granting it, and on the 
other by withholding it. In the present case, 
it is apparent that if the complainant has the 
rights claimed by the bOl, and if the bonds 
are really void, or there are plausible grounds 
for supposing them to be so, a very serious, if 
not irreparable, injury woiild ensue by seizing 
and selling the road in the summary manner 
proposed. On the other hand, if it should 
turn out that the complainant's title is de- 
fective, or that the company bonds are amri- 
nable to the claims of thebondholders referred 
to, a temporary suspension of the sale cannot 



materially Injure them. The property is there, 
and wiU remain there, and its earnuigs can, 
in the mean time, be employed in keepuig it 
in repair. The possibility that a favorable 
opportunity of disposing of it, known to exist, 
may be missed by the delay, can hardly be 
deemed a legal ground for precipitating a sale 
which would most certainly destroy the rights 
of the complainant, if he has any. These are 
considerations necessary to be borne in mind 
in disposing of the present motion. 

I am fully aware of the great importance to 
the people and business of the state, that the 
vexatious litigation respecting this and the 
connecting railroad should be terminated; and 
that the road should come into the posses- 
sion of responsible parties clothed with a se- 
cure title, in order that they might feel en- 
couraged to improve and extend it, and make 
it what it should be, a first-dass line of com- 
munication. But however desii-able it may be 
that this result should be hastened, it is very 
questionable whether it would be hastened by 
disregarding those obvious principles of jus- 
tice of which all parties litigating in good , 
faith have a right to enjoy the benefit. Look- 
ing, then, at the "affidavits laid before me, I 
do not see that the title of the complainant 
has been materially affected by anything new 
which has been evolved. In truth, the alle- 
gations of the bill have rather been corrobo- 
rated than weakened. It seems to be indis- 
putable that Swepson and Littlefield, between 
them, did procure the stock of the Florida 
Central Railroad Company with the proceeds 
of North Carolina bonds, which they had no 
right to dispose of in that way; and that the 
complainant, as soon as the fraud was discov- 
ered, endeavored to hold them and their con- 
federates accoimtable; and after pursuing the 
wrongfully converted funds through much liti- 
gation, and after many ineffectual attempts at 
compromise, the complainant finally procured 
an admowledgment of its equitable daira to 
this stock, which Littlefield, who is a party 
to this suit, and holds the principal part of it, 
does not deny. The affidavits of Rollins, the 
president of the complainant, and of Mr, Stew- 
art, the solicitor, are to the effect that in De- 
cember last, previous to the commencement of 
this suit, Littlefield recognized the rights of 
the complainant to the stock of the Florida 
Central Railroad Company, and made a full 
and complete transfer thereof to the use of 
the complainant. 

The suggestion mad6 by defendants' counsel, 
that the North Carolina bonds, the proceeds 
of which were embezzled, were void, and were 
repudiated by the state, and, therefore, that 
the complainant had no title to caU Swepson 
and Littlefield, and their confederates, to ac- 
count, and that the parties who purchased the 
bonds are the real beneficiaries entitled to 
pursue these funds, may possibly be well 
founded, and may govern the rights of the 
parlies on the final hearing of the cause on 
the merits. But I do not feel justified, at 
this stage of the cause, in assuming that the 
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facts on which this suggestion is grounded are 
sufficiently made out. All the negotiations, 
agreements of compromise and litigations 
which haye taken place between the complain- 
ant and the parties having possession of the 
honds, have either proceeded upon a conces- 
sion of the plaintiff's right, or have resulted in 
adjudications confirmatory of it. So far as 
appears hy the disclosures in this cause, the 
complainant is the only party equitably inter- 
ested in the principal part of the stock of the 
Florida Central Railroad Company. 

The next question is, whether, conceding this 
to be so, the complainant has not, by permit- 
ing Littlefield, Swepson and their associates to 
appear as the owners of the stock, made them 
its agents and trustees so as to be bound by 
their acts as apparent stockholders and as di- 
rectors of the company, at least so far as re- 
gards innocent parties dealing with them as 
such? On this question, without going into the 
evidence m detail, I shall do little more than 
state the conclusion to which I have arrived— 
a conclusion based, it must be remembered, 
only on afBdavits and the documents which 
have been presented on this hearing. It seems 
to me that the question proposed must be an- 
swered in the affirmative, to wit, that the com- 
plainant has permitted Littlefield and his as- 
sociates so to deal with the property as to 
make their acts performed in their capacity 
of stockholders and officers of the Florida Cen- 
tral Railroad Company binding, except as to 
those persons who had notice that they were 
acting in any transaction In fraud of the rights 
of the complainant. It is sufficient, in this 
connection, to refer to the agreement made 
on the 16th day of April, 1870, between the 
Florida Central Railroad Company, George W. 
Swepson, president; the Jacksonville, Pensa- 
cola & Mobile Railroad Company, Milton S. 
Littlefield, president, and Littlefield, majority 
owner of the stock of the Tallahassee Railroad 
Company, of the first part, and the "Western 
Division of the "Western North Carolina Rail- 
road Company, represented by N. W. "Woodfiu 
and others, commissioners appointed by act of 
the legislature of North Carolina, approved by 
the stockholders of said corporation (that is, 
the complainant), of the second part. The 
agreement recites that, whereas G. W. Swep- 
son, late president of the "Western Division of 
the Western North Carolina Railroad Com- 
pany, had made certain investments of the 
funds of said company in securities of and in- 
terests in the said Florida Central Railroad, 
Jacksonville, Pensacola & Mobile .Railroad, and 
the Tallahassee Railroad of the state of Flori- 
da, as per report made by said Swepson to 
said commissioners, amounting in the aggre- 
gate to $1,287,436.03, to bear interest from the 
first of November, 1869, at eight per cent, per 
annum; and, whereas, Swepson had thereto- 
fore conveyed to Littlefield, subject to the 
payment of the above claim, his interest in the 
above railroads; and, whereas, Littlefield had 
received authority from the legislature of Flori- 
da and said several railroad companies, to re- 



ceive bonds to be issued by and for account of 
the several railroad companies, which bonds- 
were to be exchanged for the bonds of the 
state of Florida, to be issued for the puipose- 
of aiding the finances of the said several rail- 
road companies, all of which bonds were then 
in a state of preparation; and, whereas, Little- 
field had made a contract with S. "W. Hopkins 
& Co., for the disposition of said bonds, as 
the same mignt be issued, the proceeds of thfr 
issue of the bonds of the Central Railroad 
Company of Florida, amounting to $960,000, 
were to be applied to the payment of exist- 
ing liabilities of the several " railroad com- 
panies, including $150,000 to be paid to the 
commissioners aforesaid for the purpose of 
paying existing liabilities of the "Western <iDi- 
vision of the Western North Carohna Rail- 
road Company; it is therefore agreed by tlie 
parties that the proceeds of the sale of said 
bonds to be issued by the Florida railroad com- 
panies and the state of Florida, are to be- 
equally divided between the Western Division 
aforesaid and the Florida railroads, imtil the 
entire amount of $1,287,436.03, with interest 
as aforesaid, is fully paid. It is furUier agreed,, 
that all the interest owned or claimed by 
Swepson and Littiefield, or which, as indi- 
viduals, they had a right to control in the 
Florida railroads, is pledged for the faithful 
fulfillment of this contract, without the right 
on the part of any party to interfere with their 
management or control of the affairs of the 
roads. This agreement was signed by Swep- 
son and Littiefield, and by the North Oarolhia 
commissioners, who assumed to act for the 
complainant, and had been appointed by the 
le^slature, and, as they declare, by the com- 
plainant, so to act. As the state of North. 
Carolina was the largest stockholder of the 
complainant, and as it is conceded that the 
affairs of the complainant— the Western Divi- 
sion—were for a long time administered by 
these commissioners, I must assume on this 
hearing that they had' proper authority to rep- 
resent the complainant in this transaction. At 
all events, the complainant company had fulf 
notice of it, and must be regarded as bound,, 
so far as innocent third parties are concerned- 
This agreement is important, not only as 
showing that the complainant acquiesced in the 
management of the affairs of the Florida rail- 
roads by Littlefield and Swepson as the ap- 
parent stockholders and officers thereof, but 
that it acquiesced in the issue of the very 
bonds which are involved in this case, and in 
their exchange for the Florida state bonds, 
and in the disposal and sale of the latter. And,, 
although subsequent agreements may have 
been made between the parties (as there were 
more than once), yet the whole subsequent 
conduct of the complainant with regard to the 
Florida railroad property was in affirmation 
of the authority of Swepson and Littiefield to 
represent the stock and affairs of the Florida 
companies. At aU events, nothing seems to 
have been done by the complainant during 
the long period that followed to put the public 
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on its guard against dealing with those per- 
sons as the proper and lawful stockholders and 
officers of these companies. 

Upon the whole case, therefore, as it stands 
before me on affidavits, I come to the conclu- 
sion that the complainant can claim no rights 
except such as the Florida Central Railroad 
Company itself can claim in view of the acts 
of its known and apparent stockholders and 
officers. After permitting the affairs of the 
company to he managed by those stockhold- 
ers and officers for so many years, it cannot 
chiim to have the company exempted from any 
obligations which it has assumed, or to which 
it may be equitably liable. It cannot claim to 
stand in a better position than the corporation 
itself, and especially is this true in reference 
to bona fide purchasers of the Florida state 
bonds, issued in exchange for the bonds of the 
corporation. But my conclusion is, that it is 
entitied, as the case now stands, to represent 
tlie interests of the corporation, and to ask 
that its just rights may be protected. 

Then, lastly, the question arises, whether 
the parties at whose instance and in whose 
behalf the governor of the state of Florida 
proposes to sell the Florida Central Railroad 
are bona fide purchasers of the Florida state 
bonds, issued in exchange for the bonds of .the 
corporation? On this question I must confess 
that I am not entirely free ft:om doubt. The 
papers presented to the governor were un- 
doubtedly sufficient to authorize him to take 
the initiatory steps which he has done in ad- 
vertising the property for sale. He considered 
them, sufficient, and the law makes him the 
judge, at least in the first instance, of their 
sufficiency. Parties adversely interested, of 
course, have the right to a judicial investiga- 
tion and determination of the question. The 
governor's power in the matter is analogous, 
though in some respects superior, to that of a 
mortgagee with a power of sale. Such a mort- 
gagee is not obliged to resort to the courts, 
but may seE on default of payment bj'^ giv- 
ing notice according to the terms of the mort- 
gage. But any person interested adversely to 
such a sale, may apply to the courts and 
have his rights adjudicated therein. Whilst, 
therefore, the governor had the right, in the 
first instance, to decide on the sufficiency of 
the proofs laid before him, the complainant, 
as representing the interests of the Florida 
Central Railroad Company, had the concurrent 
right of appealing to the courts for an adjudi- 
cation upon the claims of those in whose be- 
half the governor assumed to act. And it 
seems to me that all that is requisite on the 
part of the railroad company is to show a prob- 
able ground of defense against those daims in 
order to invest the court with a jurisdiction of 
the controversy. It would deprive parties of 
the benefit of a Judicial determination of their 
rights, and would impose upon the governor 
a responsibility which, I doubt not, he would 
be very -unwilling to assmne, if the court, on 
the presentation of such a case, should decline 
to assmne jurisdiction of the controversy. 



Whilst it must be assumed, therefore, and 
whilst, on examination, there appears no doubt 
that the proofs laid before the governor were 
prima facie sufficient to justify the proceed- 
ings undertaken by him, the facts which have 
now been disclosed by the complainant are 
calculated to raise grave doubts whether the 
parties claiming to be pturchasers of the state 
bonds in question are really and bona fide 
such. At all events, a sufficient probable 
ground of defense has been raised to entitle 
the complainant to a judicial examination and 
to render it inexpedient that the property 
should be sold until such an examination can 
be had. 

Entertaming these views as to the relative 
rights of the parties, and being convinced by 
the showing which has been made that there 
is at least ground for questioning the rights of 
the bondholders, It is unnecessary that I should . 
examine the affidavits and papers in detail, 
as that win be more proper on the final hear- 
ing of the cause. 

Without expressing any tipinion on the ques- 
tion whether the bondholders are entitled, in 
any event, to set up an equity to have the 
bonds of the corporation enforced for their 
benefit— a question which has been somewhat 
discussed, if not decided, by the supreme court 
of Florida— I am of opinion that a temporary 
Injunction ought to isssue in this case to pre- 
vent the governor from selling the road or oth- 
or property of the company, and from taking 
possession of the same, imtil the further or- 
der of the court. The parties, however, will 
have leave at any time to move for a disso- 
lution of this injunction, on filing answers and 
showing positively the feet that they are bona 
fide purchasers of state bonds, unless, on fur- 
ther consideration, the court should be of 
opinion that it would prejudice the rights of 
the parties to make a sale before final decree. 

[For subsequent proceedings in this cause, see 
Case No. 17,434.] 
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WESTERN DIVISION OF WESTERN N. 
G. R. CO. v. DREW et al. (two cases). 

SOHUTTE et al. v. FLORIDA CENT. R. 
CO. et al. 

[36 Leg. Int. 328} 3 Woods, 691.] i 

Circuit Court, N. D. Florida. May 31, 1879. 

FoREiGX Depositions — Okaii Examination op 
Witnesses— Consolidation op Railkoad Com- 
panies—Effect ON Previous Liens— Conver- 
sion OF Trust Funds — Investment in Rail- 
road Stock — Rights op Beneficiaries — State 
Bonds in Aid op Railroad — Invaltditi' — 
Rights of Holders— Subrogation to State's 
Mortgage — ^Railroad Bonds — ^Receivership. 

1. Depositions of Dutch bondholders, com- 
plainants, in a suit in equity, were t^en in 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge. The syllabus and statement are 
here reprinted by permission from 3 Woods, 
691. The opinion is republished by permission 
from 36 Leg. Int. 328, where it is given in ex- 
tenso.] 
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Holland. Before the depositions were actually 
taken by the examiner their counsel had read 
to them the interrogatories, and had prepared 
their answers in the English language. Held 
<1) that the fact that tiie witnesses had heard 
the interrogatories in advance was not a ground 
for suppressing the depositions; and (2) that 
examination of witnesses should be made by 
the examiner, and not by counsel, in advance, 
and because this was not done in this case the 
depositions should be suppressed. 

2. Equity rule sixty-seven authorizes the 
court to appoint examiners for the taking of 
•depositions orally, outside as well as inside its 
territorial jurisdiction. 

[Cited in Bate Refrigerating Co. T. Gillette, 28 
Fed. 676; Re Steward, 29 Fed. 813; Arnold 
T. Chesebrough, 35 Fed. 16; Celluloid 
Manuf'g Co. v, Russell, Id. 17; Johnson 
Steel Street R. Co. t. North Branch Steel 
Co., 48 Fed. 192.] 

3. Equity rule seventy-eight does not change 
the English practice, and does not allow, gen- 
erally, the oral examination of witnesses on the 
trial; it permits witnesses to be so examined 
merely to verify some document referred to in 
the pleadings, or to establish some fact of a 
formal character which has been inadvertently 
■omitted in the testimony. 

4. Certain parties purchased a railroad and 
received a deed therefor, but left a part of the 
purchase price unpaid, and then procured an 
act of the legislature, by which they, as pur- 
chasers and owners, were incorporated. Held, 
that the company so formed took the railroad, 
subject to the vendor's lien for the unpaid pur- 
chase money. 

[Cited in Central Trust Co. v. Florida Ry. & 

Nav. Co., 43 Fed. 753.] 
[Cited in Bloxham v. Florida Cent. & P. R. 

Co. (Fla.) 17 South. 923.] 

5. The consolidation of said company with an- 
other did not discharge said lien. The notice of 
the lien with which the first company was 
charged affected also the consolidated company. 

6. Where trust funds were fraudulently used 
by a trustee to purchase stock in a railroad com- 
pany, and said company was afterwards, in 
pursuance of authority granted by the legis- 
lature, consolidated wilii another company; 
held, that the beneficial owner of the trust funds, 
having knowledge of the misappropriation, and 

1 suffering the trustee to retain possession of the 
stock in the new company, must seek the en- 
forcement of his equities arising from such mis- 
appropriation against the stock in the consoli- 
dated company, held by the unfaithful trustee. 

7. Where such beneficial owner promoted 
and acquiesced in the issue and sale of bonds by 
the new consolidated company, it could not ex- 
cept to the bona fides of fie issue and sale, and 
the holders of the bonds so issued had a bet- 
ter equity as against the property of the rail- 
road company than such beneficial holder, 

8. A railroad company issued its bonds, 
which, by virtue of an act of the legislature, 
the officers .of the state received in exchange 
for an equal amount of state bonds. The same 
act created a statutory mortgage in favor of 
the state, to secure the payment of the bonds 
of the railroad company, for which the state 
bonds were exchanged. It was decided by the 
supreme court of the state, that said state 
bonds were issued without constitutional au- 
thority, and the state was not bound thereby. 
Beld, that under these circumstance the hold- 
ers of the state bonds, given in exchange for 
the railroad bonds, had a right to enforce, for 
their own benefit, the said statutory mortgage 
in favor of the state. 

[Explained in Knevals T. Florida Cent. & P. 
R. Co., 13 C. O. A. 416, 66 Fed. 230.] 



9. The fact that the bonds of the railroad 
company were issued and exchanged for state 
bonds, in order that the stockholders of the rail- 
road company might use the proceeds of the 
state bonds for their own private advantage, 
and they were so used, and not for the pur- 
poses contemplated by the statute which author- 
ized the exchange^ is no defense against the 
railroad bonds in the hands of a bona fide holder. 

10. The possession of a negotiable bond is 
strong prima facie evidence of just title, and, 
in ordinary cases, throws upon Uie party ques- 
tioning it the burden to show that the holder 
had notice of some vice or defect which vitiates 
his title. 

11. Where the lien of bondholders on railroad 
property is created by statute, the statute regu- 
lates their rights, notwithstanding the fact 
that without its aid a resulting equity would 
have arisen in their favor. 

12. Where, at the instance of bon<iholders se- 
cured by a mortgage lien upon a railroad, a re- 
ceiver has been appointed to take possession 
of and preserve the railroad and conduct its 
business, the proceeds and profits of the busi- 
ness in the hands of the receiver are subject to 
the charges of administration and management 
and the liens and trust in behalf of which the 
receiver was appointed. Neither the railroad 
company itself nor any party whose claim is 
based on the company's rights, can demand any 
of the income in the receiver's hands until the 
prior liens have been satisfied. 

13. The act of the legislature of Florida, of 
January 8, 1853, relating to mortgages, was not 
intended to "prevent a court of equity from tak- 
ing possession of mortgaged property, where, 
by the negligence or misfeasance of the mort- 
gagor it was iDeing wasted so as to jeopard the 
security of the mortgagee. 

2 [In equity. The eases above mentioned 
being intimately connected, were argued and 
decided together, upon the pleadings and evi- 
dence. They related to two railroads in 
Florida; the Florida Central, extending from 
Jacksonville to Lake City, and the Jackson- 
ville, Pensaeola & Mobile, extending from 
Lake City to the Chattahoochee river, -with 
the branch from Tallahassee to St. Mark's. 
Suit No. 1 related to the Florida Central 
Railroad, suit No. 2 to the Jacksonville, Pen- 
saeola & Mobile Railroad, and suit No. 3 to 
both. The complainants in suit No. 3 were 
Hollanders, "who had purchased over $3,000,- 
000 of Florida state bonds, issued in 1870, in 
exchange for the bonds of the two railroad 
companies above mentioned. The whole 
amount of state bonds issued was about ?4,- 
000,000. Of these $3,000,000 were issued in 
exchange for bonds of the Jacksonville, Pen- 
saeola & Mobile Railroad Company, and $1,- 
000,000 in exchange for the bonds of the 
Florida Central Railroad Company. The rail- 
road bonds were by the statute authorizing 
the exchange made a lien on the railroads 
of the companies issuing them, respectively. 
They were not to exceed sixteen thousand 
dollars per mile. The $4,000,000 being in ex- 
cess of this, some of the state bonds, two 
hundred and twenty-four in number, were 
returned and canceled, and certain of them 
were never sold. The supreme court of Flor- 
ida decided that the state bonds referred to 

2 [From 3 Woods, 691.] 
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were issued contrary to tlie provisions of the 
state constitution, and were voia, but tliat 
tlie state held tlie bonds of the railroad 
companies as trustee for those who had pur- 
chased its own bonds, and that these pur- 
chasers, for the amount" of state bonds 
purchased by them, had a right to the lien 
of the companies' bonds held by the state. 
Hence, Schutte and others, as holders of the 
state bonds, brought their bill against tbe 
two railroad companies, to foreclose this lien 
and recover their money, by a sale of the 
roads. "With regard to the Jaclisonville, Pen- 
sacola & aiobile Kailroad, there was an out- 
standing lien upon it of $472,000 and interest 
for unpaid purchase money due to the trus- 
tees of the internal improvement fund of 
Florida, who had sold the road in 1869 to 
parties from whom the Jacksonville, Pensa- 
cola & Mobile Kailroad Company subsequent- 
ly acquired it. Therefore, the said trustees 
were made parties to the suit. 

[The two suits, number one and number 
two, were brought a short time prior to suit 
number three, by the Western Division of 
the Western North Carolina Eailroad Com- 
pany, claiming an interest in the two Florida 
railroads prior and superior to that of Schutte 
and the other Dutch bondholders. The cir- 
cumstances on which this claim was found- 
ed were these: In 1868, or 1869, the state 
of North Carolina granted to the Western 
Division of tne Western North Carolina Rail- 
road Company $6,000,000 of North Carolina 
state bonds, the state taking a large portion 
of the capital stock of the company. George 
W. Swepson, the president of the company, 
co-operating with Milton S. Littlefield, who 
succeeded him as president, disposed of these 
bonds in New York, and fraudulently used a 
large part of their proceeds in purchasing a 
controlling interest in the l^lorida railroads 
above mentioned. The companies owning 
these roads were in default in the payment 
of former issues of bonds, which had been 
guaranteed by the internal improvement fund of 
Florida, and under a law of the state, the 
Florida Central Railroad was sold in 1868, and 
the Jaebsonvilie, Pensacola & Mobile, consist- 
ing, orighially, of two roads, was sold in 
1869, and new companies were organized by 
the purchasers to carry them on. Swepson 
and Littlefield, with the North Carolina funds 
of which they acquired the possession in the 
manner above stated, purchased a large ma- 
jority of the new stock of the Florida Central 
Railroad Company, and furnished the means 
for purchasing the Jacksonville, Pensacola & 
Mobile road, when it was sold in 1869; that is, 
they bought up and furnished the old bonds 
with which the purchase money was paid by 
the nominal purchasers, amounuug to $960,- 
SOO of said bonds. The North Carolina Com- 
pany alleged that this fraudulent appropria- 
tion of its money was not discovered for a 
long time, and that a resulting trust arose 
in its behalf to recover and have the property 
procured thereby. The principal question in 
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the case was, whether the North Carolina 
Company, after its discovery of the frauds 
did not deal with Swepson and Littlefield in 
such a manner as to ratify their action as 
stockholders and officers of the Florida roads, 
in issuing the bonds of the two Florida com- 
panies for which the Florida state bonds held 
by the Dutch bondholders were exchanged. 
The court was of opinion that the evidence 
in the case showed such a ratification. The 
latter company, however, contended that .the 
Dutch bondholders knew of cei'tain fraudu- 
lent practices used in putting out these bonds, 
and that hence they were not bona fide hold- 
ers and ought to be postponed to it. 

[J. B. Stewart and J. K. Herbert, for West- 
ern Division of the Western North Carolina 
Kailroad Company. 

[M. EC. Carpenter, W. G. M. Davis, and C. 
D. Willard, for J. Fred. Schutte and others. 

[J. M. Baker and J. T. Walker, for Florida 
Central Railroad Company. 

[G. P. Rainey, Atty. Gen,, of Florida, for 
trustees of the internal improvement fund. 

[Henry B. Jackson, for holders of bonds of 
the Pensacola & Georgia Railroad Company. 

[Before the final hearing, certain prelimi- 
nary questions were raised and decided. 

[Mr. Stewart, for the Western Division of ^ 
the W^estern North Carolina Railroad Com- 
pany, moved to suppress certain depositions- 
taken by the Dutch bondholders in Holland,. . 
on the ground that the witnesses came before 
the commissioners who took the depositions- 
with prepared answers in writing in the Eng- 
lish language, and on being questioned why 
they used such prepared answers, said that 
it was more convenient and would save time. 
Another groimd for the motion was, that the- 
interrogatories had been read in advance ta 
the witnesses by the counsel for the bond- 
holders. In support of his motion, he cited 
3 Greenl. Bv. § 324; Shaw v. Lindsey, 15^ 
Ves. 380. See Case No. 17,433. 

[BRADLEY, Circuit Justice. The objection 
to the depositions, that the witnessess had. 
seen the interrogatories before being called on 
to give their testimony, is not a good one. Ac- 
cording to the American practice, the showing 
of the interrogatories to the witnesses in ad- 
vance of their answers, is not open to objec- 
tion. The fact, however, that the answers of 
the witnesses were prepared in writing by 
their counsel in advance, is fatal to the depo- 
sitions. The examination should be made by 
the examiner, and not by counsel, before the 
witnesses are brought before the examiner to 
give their testimony. The depositions must be 
suppressed. 

[Mr. Carpenter moved to suppress certain 
depositions taken for complainant in suits 
numbered one and two, in the city of New 
York, on the gi-oimd that they were taken be- 
fore an examiner appointed by the United 
States cureuit court for the Northern district 
of Florida, and nnder equity rule sLxty-seven, 
the comt had no authority to appoint an ex- 
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aminer beyond its own territorial jurisdiction. 

[BRADLEY, Circuit Justice. Tlie rule 
should be litei-ally construed. It was intended 
to authorize the appointment of examiners out- 
side as well as inside the territorial jurisdic- 
tion of the court. The taking of testimony 
before an examiner, orally, in the presence of 
the parties, is much more satisfactory than 
taking it by commission, and the rule should 
be construed so as to allow this to be done 
whenever a party desires it The motion to 
suppress the depositions is overruled. 

[Goimsel proposed to examine witnesses, 
orally, before the court upon the trial of the 
causes. 

[BRADLEY, Circuit Justice. I can not al- 
low this to be done, except for the purpose 
of verifying documents referred to and set out 
in the pleadings. A court of equity will not 
sit and try causes by the examination of wit- 
nesses in open session, as if it were trying a 
case by a juiy. It is not the purpose of the 
seventy-eighth equity rule to allow this to be 
done. That i-ule only reserved the power in 
the court to verify documents set out in the 
pleadings, or to establish some fact of a 
formal character which had been inadvertent- 
ly omitted in the evidence, and which would 
not require an extended examination. In oth- 
er words, the seventy-eighth rule does not 
alter the English practice on the subject. The 
substantial evidence hi the case should be tak- 
en according to equity rule sixty-seven.] 2 

BRADLEY, Circuit Justice. These cases 
involve vital questions relating to the title of 
and incumbrances upon two railroads, namely, 
that called the Florida Central Railroad, ex- 
tending from Jacksonville to Lake City, and 
that called the Jacksonville, Pensacola & Mo- 
bile Railroad, extending from Lake City to the 
Chattahoochee river, including the branches 
from Tallahassee to St. Mark's, and that lead- 
ing to MonticeUo. It is conceded by all the 
parties that both roads were duly sold by the 
trustees of the internal improvement fund, un- 
der the internal improvement act, in 1868 and 
1869, and those sales constitute a starting 
point upon which all the claimants rely. The 
Florida Central was thus sold on the 4th day 
of March, 1868, to William B. Jackson and 
his associates; and the Pensacola & Georgia 
Railroad, being the road from Lake City to 
Quiney, and the Tallahassee Railroad, being 
the road from Tallahassee to St. Mark's (which 
two roads constitute the greater part of the 
Jacksonville, Pensacola & Mobile Railroad), 
were sold on the 20th day of March, 1869, to 
Franklin Dibble and his associates. Convey- 
ances were made to the purchasers in pm-su- 
ance of these sales. No question is made 
about the title acquired by the purchasers of 
the Florida Central Railroad, nor of its subse- 
quent devolution to the present company, 
called the Florida Central Railroad Company. 
The legislature of Florida, by an act passed 
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on the 29th day of July, 1S68, on the applica- 
tion of the purchasers, incoi'porated them into 
a body politic by the name aforesaid, and as 
pm-ehasers and owners of the road. As such 
purchasers and owners they were made a cor- 
poration, and authorized to organize as such, 
and "to declare the amount of which the stock 
in said Central Railroad Company should con- 
sist, and to divide the same into shares." 
They did organize, and ci'eated capital stock to 
the amount of 5,500 shares, took possession of 
their road and commenced to operate it. It 
is not denied that the greater portion of the 
capital stock was subsequently purchased by 
George W. Swepson, of North Carolina, who 
had the same transferred to MUton S. Little- 
field. At least as early as the early part of 
1870, Swepson and Littlefleld, or one of them, 
held nearly all the stock of the road, and con- 
trolled and managed the company. The West- 
ern Division of the Western North Caroluia 
Railroad Company has since claimed that it 
was the money of that company which Swep- 
son and Littlefield used in the purchase of 
this stock, and that they misappropriated the 
same in making such piu:chases, and there- 
fore became the holders of said stock for the 
use and benefit of said company. This has 
been conceded by Swepson and Littlefield, and 
the stock is now understood to be held for the 
use and benefit of the Western North Carolina 
Railroad Company, which has been substitut- 
ed to the rights of the said Western Division. 
Thus far, therefore, we are not met by any 
controversy which calls for the adjudication 
of this court. 

The history of the Jacksonville, Pensacola & 
Mobile Railroad Company, and the roads 
which it claims to have acquired, is more com- 
plicated. As before stated in that case, there 
were two roads purchased by the same par- 
ties, that of the Pensacola & Georgia Railroad 
Company, extending from Lake City to Quiucj', 
with the branch at Monticello, and that of the 
Tallahassee Railroad Company, extending 
from Tallahassee to St. Mark's. Each of these 
companies had issued bonds under the Internal 
improvement act, which were guarantied by 
the internal improvement fimd. Default in 
paying the interest on these bonds, and the in- 
stallments due to the sinking fund, was the oc- 
casion of the roads being sold by the trustees. 
The sales were for amounts nearly equal to 
the principal of these outstanding bonds. The 
amoimt bid for the Pensacola & Georgia Rail- 
road was §1,220,000, and the amount bid for 
the Tallahassee Railroad was $193,000, and 
the purchasers were allowed to pay the pur- 
chase money, if they could, in the said guar- 
antied bonds. They did bring in and surrender 
such bonds to the amount of $806,600 of the 
Pensacola & Georgia Railroad Company, which 
were received at par, and §153,700 of the Talla- 
hassee Railroad Company, which were receivecl 
at ninety-four and nuiety-five cents to the dol- 
lar. It is conceded that a balance remained 
stiU to be paid of $472,065, and that that 
amount of the bonds of the said two companies 
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are still outstanding. For this amount a draft 
or check was given, which was never paid, and 
which the parties giving it did not intend to 
pay. But hy giving this chedj: as cash, the 
purchasers prevailed upon the agents of the 
trustees to deliver deeds for the propa'ty. It 
was a sheer fraud, and a lien for the balance 
of the purchase money, amounting to $i72,065, 
immediately arose in favor of the trustees, 
and has ever since attached to the property. 
The holders of the outstanding bonds re- 
ferred to are interested in this lien, because 
the purchase money which it represents is the 
fund on which the trustees rely for the pay- 
ment of said bonds in relief of the internal im- 
provement fund itself, so far as it is liable 
therefor; and, also, because the said purchase 
money is the proceeds of the property which 
constituted the security of the said bonds. The 
holders of the said outstanding bonds have, in 
divers ways, attempted to enforce their indirect 
claim to this purchase money, and to the lien 
for its payment; but the supreme court of the 
United States, in the case of Florida v. Ander- 
son, 91 U. S. 66T, decided that m view of all 
the complicated rights of the parties, the lien 
must be enforced by the state, or the_ trustees 
of the internal improvement fund, which the 
latter have endeavored to do, and which they 
seek to do in the suits now under considera- 
tion. As against the JaclssonviUe, Pensacola & 
Mobile Railroad Company, the existence of this 
vendor's lien was adjudicated by the Duval 
county circuit court, by a judgment rendered, 
on the second day of April, 1874, and a re- 
covery was had by the trustees for the prin- 
cipal and interest then due, amounting to $661,- 
815.55. This judgment was rendered in a 
suit brought by the state of Florida and the 
trustees of the internal improvement fund, 
against the Jacksonville, Pensacola & Mobile 
Railroad Company and Milton S. Littlefield; 
and although that judgment was subsequently 
reversed in part, yet, in a subsequent report 
of the same case in 16 Fla. 708, the supreme 
court declare that, on this point, the judgment 
of the Duval county circuit court was final, 
and that the matter was res judicata. But if 
it were not so, I have no hesitation in saying 
that the vendor's lien for the said impaid pur- 
chase money, with interest and costs, was 
valid and binding . on the- Jacksonville, Pensa- 
cola & Mobile Kailroad Company. The pur- 
chasers, Franklin Dibble and his associates, 
clearly held the railroads subject to the lien. 
They became incorporated as purchasers and 
owners of the property, by an act of the legis- 
lature of Florida, passed the 24th day of 
June, 1869, by the name of the Tallahassee 
Railroad Company; and this company, there- 
fore, being constituted of the same persons, 
only clothed with corporate powers, received 
the property subject to the same lien. On the 
25th day of May, 1870, the Tallahassee Rail- 
road Company became consolidated witii the 
Jacksonville, Pensacola & Mobile Railroad 
Company, under and by virtue of the 14th 
section of the act incorporating the latter com- 



pany, passed Jime 24, 1869, entitled "An act 
to perfect the public works of the state;" and 
one of the terms of the consolidation was that 
the consolidated company, under the name of 
the Jacksonville, Pensacola & Mobile Railroad 
Company, should, and it did thereby assume all 
the debts and obligations of the Tallahassee 
Railroad Company, since its organization. This 
consolidation, by which the two companies 
joined their properties together, did not dis- 
charge the lien. The property of the Tallahas- 
see Company was brought into the common 
concern with all pre-existing equities attaching 
thereto. The consolidated company having, as 
one of its component parties, the Tallahassee 
Company, which held subject to the lien, cannot 
be regarded as a bona fide purchaser without 
notice. The notice with which that company 
was affected, in relation to the proper^ 
brought with it into the common fund, affect- 
ed also the consolidated company. Besides, 
the persons who held the principal part of the 
stock in and controlled the one company, like- 
wise held the principal part of the stock in and 
controlled the other company. As to the other 
parties in these suits, the Western Division 
of the "Western Noriit Carolina Railroad Com- 
pany concedes the existence and priority of the 
said lien, and the holders of the state bonds, 
issued in 1870, in exchange for the bonds of 
the Jacksonville, Pensacola & Mobile Rail- 
road Company, and of the Florida Central 
Railroad Company, who are represented by 
the complainants in the bill of J. Fred. Schutte 
and others, do not contest the lien, having en- 
tered into amicable arrangement with the 
greater portion of the holders of the outstand- 
ing bonds, who are interested therein. I shall, 
therefore, hold, for the purposes of this ease, 
that the trustees of the internal improvement 
fund are entitled to the first lien on the prop- 
erty of the Jacksonville, Pensacola & Mobile 
Railroad Company, extending from Jackson- 
ville to Quincy, and from Tallahassee to St. 
Mark's, Including the Monticello branch of the 
roads. 

I -will now proceed to the controversy which 
subsists between the Western Division of the 
Western North Carolina Railroad Company 
and the holders of the state bonds issued in 
1870. The former claims to be entitled to cer- 
tain equities arising from the fraudulent use of 
Its moneys by George W. Swepson and Milton 
S, Littlefield, in purchasmg the bonds and 
property of the Pensacola & Georgia Railrpad 
Company and the Tallahassee Railroad Com- 
pany, before the devolution of said property 
to the Jacksonville, Pensacola & Mobile Rail- 
road Company. The latter, namely, the hold- 
ers of the state bonds, claim that they are 
bona fide holders of said bonds, without any 
notice of the frauds committed by Swepson 
and Littlefidd, or of the equities of the North 
Carolina Company, and that they are, there- 
fore, entitled to have the railroad and prop- 
erty of the Jacksonville, Pensacola & Mobile 
Railroad Company applied to the payment of 
their bonds, before any relief is granted to the 
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North Carolina Company. This is the real 
controversy in these eases, although the said 
hondholders (who, teing mostly residents of 
Holland, may, for convenience, be called the 
"Dutch" bondholdei-s), affect to ignore the 
claims of the North Garohna Company, and 
seek to have a decree irrespective thereof. 

It is established beyond controversy, that 
the bonds which were used by F. Dibble and 
his associates, in payment of the bid for the 
two railroads in question, namely, that of 
the Pensacola &, Georgia Kailroad Company 
and that of the Tallahassee Railroad Com- 
pany, were furnished to them by George "W. 
Swepson, and that Swepson procured the 
same by a fraudulent use of money in his 
hands, produced by the sale of North Caro- 
lina state bonds belonging to the Western 
Division of the Western North Carolina Rail- 
road Company, of which he, Swepson, was 
president. After the roads were bid off at 
the said sale thereof by the trustees of the 
internal improvement fund, and before any 
payment was made, on such bid, the pur- 
chasers, F. Dibble and his associates, on one 
part, and Swepson on the other, entered into 
a written agreement, dated March 26, 1869, 
by which, after reciting the fact of the sale 
and the amounts respectively bid for said 
railroads, it was, amongst other things, 
agreed that Swepson should deliver, as he 
should come into possession thereof, to be 
surrendered to the trustees of the internal 
improvement fund, the first mortgage bonds 
of said roads, purchased by him, amounting 
to about ?900,000 of the Pensacola & Geor- 
gia bonds, and about $150,000 of the Talla- 
hassee Railroad bonds— the former to be 
surrendered at par, and the latter at their 
pro rata of the amount bid for said road 
at said sale, and the balance of the purchase 
money to be supplied by said F, Dibble and his 
associates. Secondly, it was agreed that as 
soon as might be after the title should be 
acquired from the trustees, first mortgage 
bonds should be issued, secured by a mort- 
gage or trust deed on said roads, their equip- 
ments and franchises, to be given to said F, 
Dibble and Swepson as trustees. Thirdly, 
it was agreed that the bonds so to be is- 
sued should be delivered to Calvin B. Dib- 
ble and George W. Swepson, to be sold or 
negotiated, and the amount thereof for that 
pui-pose should be paid to George W. Swep- 
son, to reimburse him for the amount of 
money paid out l)-y him in purchasing the 
first mortgage bonds aforesaid, and for com- 
missions and attorney's fees, together with 
interest, and the additional sum of $100,000. 
Fourthly, it was agreed that the stock was 
to be divided and owned as follows: Swep- 
son to have one-third, Calvin B. Dibble to 
have enough, with Swepson's share, to con- 
stitute a majority, and F. Dibble and his 
associates to have the remainder. BMfthly, 
it was agreed that Swepson should appoint 
four directors; F. Dibble and associates 
four, and that Calvin B. Dibble should be 



the ninth director, which aiTangement was 
to last until Swepson was fully paid. In 
pursuance of this agreement Swepson short- 
ly after furnished the first moi'tgage bonds 
which were delivered to the trustees of the 
internal improvement fund, namely, §808,600- 
of the Pensacola & Georgia Railroad bonds, 
and $153,700 of the Tallahassee Railroad 
bonds, in all $960,300 of said bonds, leaving 
still due as beforesaid the sum of $472,085. 
The deeds for the pi-operty were executed 
by the trustees, in the name of the purchas- 
ers on the 8th of April, 18G9, but delivery 
of them was withheld until the balance 
should be paid. An arrangement was made 
that two of the trustees should go to New 
York with the deeds, and there receive the 
said balance in cash. As before remarked, 
a worthless check w^as palmed off upon the 
trustees, who gave a receipt for the amount 
and delivered the deeds. In the consum- 
mation of this device Swepson bore the prin- 
cipal part. The deeds were subsequently 
recorded in Florida on the 22d day of 
April, 1869. On the same day, Dibble exe- 
cuted to Swepson a trust deed as security 
for the fulfilment of the engagements en- 
tered into by the agreement of 26th of 
March, which trust deed was never recorded, 
its purpose being accomplished by carrying 
out the arrangement contemplated. This 
trust deed recited that Swepson had paid 
for Dibble and associates, in purchase of 
said roads, bonds to the amount of $960,300, 
and that he had paid to the trustees for the 
same parties the sum of $472,0(^, being the 
full amount* due for said roads; it also re- 
cited the engagements of Dibble made in 
the agi'eement of 26th March, and after foi-m- 
ally conveying the property of the two 
railroads as conveyed by the trustees to 
Dibble, it declared the object of the trust 
deed to be to enable Swepson— which he 
bound himself to do— to convey the same to 
the corporation to be formed consisting of 
Dibble and his associates, as soon as they 
should have granted to them such or sim- 
ilar relief as the legislature had granted 
William E. Jackson and his associates by 
the act of July 29, 1868; it was also de- 
clared to be for the puriwse of securing 
Swepson in all advances made as specified 
and agreed upon in the agreement of March 
26, 1869, and the advancement of said sum 
of $472,065 until such time as said relief 
shall have been granted, and said Swepson 
should have conveyed said property to said 
corporation. 

The counsel for the North Carolina Rail- 
road Company places great stress on this 
trust deed, insisting that it enured to the 
benefit of the said company, whose money 
had been fraudulently used by Swepson, in 
purchasing the $960,300 bonds; and that it 
conve3'ed the legal title of the property to 
Swepson, in whom it still remains, inasmuch 
as he never executed any deed in pursuance 
of the trust. But this trust deed was never 
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recorded, and was never heard of by any 
of the parties to these suits until since the 
commencement thereof; and as all the terms 
of the deed were complied with, which made 
it the duty of Swepson to convey the prop- 
erty to the company thereafter formed; and 
as the title (as we shall presently see) was 
sufficiently transferred to the company in 
other ways, it is to be presumed that this 
deed was either looked upon by the parties 
to it as having no further office to perform, 
or the execution of a deed in pursuance 
thereof, was purposely omitted in order to 
perpetrate further frauds on some other in- 
nocent parties. The fact is, that an act 
was soon after procured, similar to the act 
passed in behalf of William E. Jackson and 
his associates, in relation to the Florida 
Central Railroad, and bonds were given, 
and the stock was disposed of amongst the 
parties, in accordance with the agreement 
of March 26, 1869. The act referred to was 
passed on the 24th day of June, 1869, and is 
entitled "An act for the relief of HTranklin 
Dibble, A. Huling, E. M. Cheyney, and their 
associates, purchasers of the railroad from 
Tallahassee to St. Mark's, and of the rail- 
road from Quincy to Lake City, and incorpo- 
rating the Tallahassee Railroad CJompany." 
It recites the sale of the two roads on the 
20th day of March, 1869, by the trustees of 
the internal improvement fund, to Franklin 
Dibble, A. Huling, E. M. Cheyney and their 
associates, and that it was essential for the 
ii'terests of the people of this state, that the 
parties aforesaid should be invested with 
such corporate powers as were needful for 
the operations of said road, as well as more 
accurately to define their powers and duties. 
It then enacted as follows: 

"Section 1. That the said Franklin Dibble, 
A. Huling, E. M. Cheney, and their associates, 
and their successors and assigns, are hereby 
made a body politic and corporate, under the 
name of the Tallahassee Railroad Company, 
and they, their associates and assigns, as 
such body politic and corporate, are hereby 
vested with, and shall be entitled to exercise 
and ■ enjoy the like powei-s, franchises and 
privileges as were granted to the Pensaeola 
& Georgia Railroad Company and the Talla- 
hassee Railroad Company, by the several acts 
incorporating said Pensaeola & Georgia Rail- 
road Company and said Tallahassee Railroad 
Company, and with the right to hold, oper- 
ate and enjoy the said railroad, under the 
name of the Tallahassee Railroad Company, 
subject to the conditions annexed to the sale 
of said roads by the trustees of the Internal 
improvement fund, and by and in the name 
of the Tallahassee Railroad Company, they, 
their associates, successors and assigns, may 
purchase, receive and hold lands and tene- 
ments, goods and chattels, of whatsoever 
character that shall be necessary or useful 
for the purposes of said railroads, and the 
same to grant, sell, mortgage or dispose of, 
and to sue and be sued, implead aad be im- 
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pleaded, to make a common seal, and al 
pleasure to break and alter the same, and to 
establisli and put in execution such by-laws 
and regulations as may be necessary and 
expedient, not inconsistent with the constitu- 
tion and laws of the state of Florida. 

"Sec. 2. Be it further enacted, that the pro- 
visions of the act incorporating the Pensa- 
eola «& Georgia Railroad Compaiiy, for the 
protection of its roads from trespass, injury 
or intrusion, and providing for the punish- 
ment of persons who shall trespass upon or 
injure the same, be, and they are hereby 
made applicable to aJl eases of trespass, in- 
jury or intrusion on, to, or upon the aforesaid 
lailroads, and the said Tallahassee Raih'oad 
Company shall be entitled to all the benefits 
and protection thereof and therefrom. 

"Sec. 3. Be it further enacted, that said 
Franklin Dibble, A. Huling, E. M. Cheney, 
and their associates, shall be entitled to de- 
clare the amount of which the stock in the 
said Tallahassee Railroad Company shall con- 
sist, and to divide the same into shares, 
which shares, however, shall not be less than 
one hundred dollars each. 

"Sec. 4. Be it further enacted, that said 
Tallahassee Railroad Company may, when 
they shall see fit, rent, lease, farm out or 
sell, any part of the said railroad to any per- 
son or persons, corporators or corporations, 
upon such terms as may be agreed on, pro- 
vided said sale, renting or leasing, shall not 
be made to any person or persons, or corpora- 
tion, owning any railroads out of the state of 
Florida. 

"Sec. 5. Be it further enacted, that the 
board of directors of the said Tallahassee 
Railroad Company shall consist of nine di- 
rectors, of whom the president of said com- 
pany shall be one. The first directors shall 
be elected or appointed within one month 
after the passage of this act, and annually 
thereafter, at such time as may be fixed by 
resolution or law, but the said company shall 
not be dissolved for failure to elect or ap-. 
point its directors, so long as the said rail- 
roads shall be kept running and in operation, 
but the directors may be elected or appointed 
at the next meeting thereafter. 

"Sec. 6. Be it further enacted, that said 
company shall have the right to issue coupon 
bonds in such denominations and at such rate 
of interest, annual or semiannual, and paya- 
ble at such time and place as they may de- 
termine, and may secure the same by mort- 
gage on said railroads, their equipments, 
depots, workshops, property and franchise, 
executed in such form and manner as may be 
determined: Provided, that any deed of 
trust, mortgage, conveyance, bond or bonds, 
or security, which may have been executed, 
made, created or conti-acted for, as a lien on 
said railroads or otherwise, by said Franklin 
Dibble, in behalf of himself and his associ- 
ates, prior to the passage of this act, shall be 
valid and effectual to all intents, either at 
law or in equity, as a lien or mortgage, or 
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security on said railroad, as if the same had 
been madehy virtue of this act, and shall in 
aowise he effected by any provisions thereof. 

"Approved June 24th, 1869." 

It seems to me, from a careful examina- 
tion of this statute, that it intends to clothe 
with corporate powers the said Dibble and- 
his associates, as purchasers and owners of 
the roads, and that no further conveyance 
from them to the corporation into which 
they were constituted was contemplated. As 
a corporation they are invested with the 
rights to hold, operate and enjoy the said 
x-ailroad, under the name of the Tallahassee 
Railroad Company; and in the enjoyment 
thereof, free from molestation, they are to 
have the benefit of the provisions of the orig- 
inal charter of the Pensacola & Georgia Rail- 
road Company. Instead of a subscription to 
capital stock, they are authorized to declare 
the amount of which the stock shaU consist, 
and to divide the same into shares. They are 
authorized to lease or sell the "said railroad," 
and to issue coupon bonds and secure the 
same by mortgage on said railroads, their 
equipments, franchise, &c. The counsel for 
the North Carolina Railroad Company sup- 
poses that the concluding part of the last sec- 
tion was a notice to any persons dealing with 
the corporation of the trust deed executed to 
Swepson. But I do not think that this fol- 
lows. That deed is not mentioned, and the 
provision itself -is a proper one to prevent 
the operation of the act in transferring the 
title to a new personality from afifecting the 
previous conveyances or mortgages, which it 
might be thought to do. Such previous con- 
veyances or mortgages, however, would stand 
on their own inherent validity and effect, and 
would not, if unrecorded, operate to the prej- 
udice of those dealing with the company with- 
out notice of them. But the parties did not 
stop here. Fearing that the title so conferred 
by the statute might be questioned, a deed 
of confirmation and release was subsequently 
e:^ecuted by Dibble and his associates to the 
Tallahassee Railroad Company. It is not 
dated, it is true, except by the year (1870), 
but that does not interfere with its effect and 
operation. Having to be executed by a num- 
ber of parties and their wives, it is probable 
that the date was left to be inserted when 
it was completed, and was then overlooked. 

I am clearly of opinion that the statute, 
and this deed of confirmation and release, are 
sufficient for the protection of all parties deal- 
ing with the company, without any knowledge 
of the trust deed to Swepson. 

It is pertinent to remark that the North 
Carolina Railroad Company, in its original 
bin, which is sworn to, expressly and without 
qualification, states that the raih'oads were 
duly conveyed to the corporation. The aver- 
ment is as follows: "That pursuant to said 
acts of incorpoi-ation, or one of them, the said 
Franklin Dibble and associates, did convey 
and transfer said Pensacola & Georgia and 
Tallahassee Railroads according to the terms of 



said trust agreement, when, and from and 
after which time, the said Pensacola & Geor- 
gia Railroad, and the said Tallahassee Rail- 
road, as separate properties, and the said Tal- 
lahassee Railroad Company, as incorporated in 
the name of said F. Dibble and associates, on 
the same 24th day of June, 1809, became and 
now are the railroad owned by the corpora- 
tion defendant, the said Jaelisonville, Pensa- 
cola & Mobile Railroad Company, as afore- 
said." It is true the complainant has ob- 
tained leave to amend its bill, by adding an 
averment that no such title ever was conveyed 
to the corporation. Had this positive aver- 
ment in the original biU been called to the at- 
tention of the court, it is doubtful whether 
the amendment would have been allowed. 
Standing as it does, however, in the bill, it 
shows that it was always the undei-standing 
of all parties that the title of the roads had 
been regularly passed to the corporation. The 
Tallahassee Railroad Company being duly or- 
ganized according to the plan proposed by the 
parties, took possession of the railroads and 
operated or leased. them to others. It main- 
tained a sepalrate existence for only eleven 
months, when it became amalgamated with 
the Jacksonville & Mobile Railroad Company, 
as will be mentioned hereafter. It appears 
that its officers executed bonds to the amount 
of $1,500,000, which were delivered to Swep- 
son, but were never used, and, if stiU in ex- 
istence, have never been regarded as bona 
fide or valid issues of the company, being su- 
perseded by subsequent transactions effected 
by and through the Jacksonville, Pensocola & 
Mobile Railroad Company, after the two com- 
panies were consolidated. No relief based up- 
on these bonds is sought by any of the parties. 
We are next brought to the consolidation of 
the Tallahassee Railroad Company with the 
Jacksonville, Pensacola & Mobile Railroad 
Company. The charter of this company was 
granted by the legislature of Florida on the 
24th day of June, 18G9, by an act entitled "An 
act to perfect the public works of the state." 
As this act as amended has an important 
bearing on the questions to be decided in these 
cases, I will state the substance thereof in 
some detail. The corporators were Geo. W. 
Swepson, Milton S. Littlefield, J. P. San- 
derson, J. I. Requa and "William H. Hunt. 
The company was authorized to construct a 
railroad from Quincy, the terminus of the Pen- 
sacola & Georgia Railroad, westward to the 
Alabama line in the direction of Mobile, touch- 
ing certain specified points, to aid the com- 
pany in the construction and equipment of its 
road. By the 9th section of the act, as amended 
in January, 1870, the governor of the state 
was directed to deliver to the president thereof, 
coupon bonds of the state to an amount equal 
to §16,000 per mile for the whole line of road 
and length of railroad owned by or belonging 
to the company, in exchange for first mortgage 
bonds of said company, when the president 
should certify upon his oath, that the road, or 
parts of road, was completed and in good run- 
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ning order. By the 10th section of the act it 
was provided that in exchange for the bonds 
of the state, the president of the company 
should deliver to the governor coupon bonds 
of the company, payable to the state of Flor- 
ida, signed by the president, sealed with the 
<:orporate seal, and payable at the same time 
jind place as the state bonds. By the 11th 
section, as amended by the act of January 28, 
1870, a statutory lien was given to the state, 
valid as a first mortgage, duly registered, on 
-the part of the road, for which the state bonds 
were delivered, and on all the property of 
the company appertaining to that part of the 
line, which It might then have or thereafter 
acquire, together with the powers and fran- 
chises, &c., and on failxnre of the company to 
pay either principal or interest for twelve 
months after due, the governor was empow- 
•ered to enter and take possession of said 
property and franchises, sell the same at pub- 
lie auction; and it was directed that all mon- 
keys arising from such sale should be promptly 
smCL exclusively applied to the payment and 
satisfaction of the bonds issued by the state, 
■or if the bonds should not be presented, to be 
Invested and held by the state pf Florida as 
trustee for the bondholders, until they should 
demand the same, and then to be paid to them 
'by the treasurer. By the 14th section of the 
act It was declared that it should be lawful 
for the several companies owning the road or 
parts of roads from Quincy to JaclisonviUe, 
from Tallahassee to St. Mark's, and the branch' 
to Monticello, or either of them, hy a vote of 
the owners of a majority of the stock in in- 
terest, and with the consent of the owners of 
a majority of the stock in interest of the Jack- 
sonville, Pensacola & Mobile Railroad Com- 
pany, to consolidate with the latter company, 
so as to become one corporation under its 
name, on such terms as might be agreed onj 
and after such consolidation the Jacksonville, 
Pensacola & Mobile Railroad Company were 
authorized to raise money by way of mort- 
gage, &c., of the railroad and property, fran- 
■chise and effects acquired by such consolida- 
tion, and issue coupon bonds; and to each of 
•said companies was granted the same privi- 
leges as those granted to the Jacksonville, 
Pensacola & Mobile Railroad Company. By 
the 4th section of the amended act of Janu- 
ary, 1870, it was enacted that the governor 
should for the purpose of aiding the Jack- 
sonville, Pensacola & Mobile Railroad Com- 
pany, in the speedy construction of its road, 
deliver to the president of said company cou- 
pon bonds of the state to the amount of $16,- 
000 per mile, upon receiving from the presi- 
dent of the company first mortgage bonds of 
like amount, on any part of the road between 
Quincy and Jacl^onville, but not for a great- 
er length than 100 miles of any part of rail- 
road between Quincy and Jacksonville: Pro- 
vided, the said railroad company or com- 
panies should not issue first mortgage bonds 
to a greater amount than $16,000 per mile. 
•Under the 14th section of this act the Talla- 



hassee Railroad Company, on the 2oth day 
of May, 1870, was consolidated with the 
Jadksonville, Pensacola & Mobile Railroad 
Company, by the unanimous vote of the 
stockholders of both companies. From the 
minutes of thg stodsholders' meeting on this 
occasion. It appears that Littlefield, who had 
succeeded to Swepson's interest, held 18,000 
shares of the 30,000" of the Tallahassee Rail- 
road Company, and 9,930 of the 10,000 shares 
of the Jacksonville, Pensacola & Mobile Rail- 
road Company, and that by the consolidation 
the stock of the two companies was increased 
to 60,000 shares, of which Littlefield held 38,- 
433. The consolidated company was duly 
organized and the road from Quincy to JLake 
City went into its possession. I have no 
doubt tliat the effect of this consolidation 
was to vest in the consolidated company the 
property and franchises of both the compa- 
nies, who were parties' thereto. 

In my judgment, therefore, the North Caro- 
lina Railroad Company must seek for the en- 
forcement of any equities it may have by rea- 
son of the misappropriation of its moneys by 
Swepson and Littlefield, through its right to 
the interest which they acquired as stock- 
holders in the Jacksonville, Pensacola & Mo- 
bile Railroad Company. So far as the public 
was concerned, Littlefield was the apparent 
owner of this stock. In dealing with the com- 
pany the public had a right to regard him 
as the owner of the stoclc The corporation 
could only act by its oflBLcers. The action of 
those oflScers, imless known to be fraudulent, 
bound the company and its stockholders, and 
all those who claimed any equitable interest in 
the stock. K the North Carolina Railroad 
Company Imew of the destination which its 
moneys had taken, and suffered Swepson and 
Littlefield to retam possession of the stock and 
control of the Florida corporation, they must 
abide by their acts as such. It had a remedy 
in the Florida courts to prevent the continu- 
ance of this state of things," and if It did not 
choose to resort to this remedy it must not call 
third parties in question for dealing with the 
corporation as a duly organized body, capable 
of transacting business. 

Under the powers conferred by Its charter 
and the amendments thereto, the Jaclcsonville, 
Pensacola & Mobile Railroad Company, in 
May or June, 1870, issued Its bonds to the 
state of Florida to the amount of $3,000,000, 
and recaved therefor the bonds of the state to 
the same amount, which were delivered to Lit- 
tlefield, the president of the company, for dis- 
position and sale. Littlefield had already made 
an agreement with S. W. Hopldns & Co., of 
New York and London, for the disposal of the 
said bonds which he expected to receive from 
fbe state. Tliis agreement purported to treat 
for $4,000,000 of state bonds, to be issued to 
the railroad company, of which §1,000,000 were 
to be issued by the Florida Central Railroad 
Company, of which Swepson had the control. 
Only three days after this arrangement with 
Hopkins & Co. to dispose of bonds not yet is- 
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sued, Swepson and Littlefield, whose pecula- 
tions had now heen discovered by the agents 
of the North Carolina Railroad Company, en- 
tered into an arrangement with them, on April 
16, 1870, for a participation in the proceeds of 
the Florida state bonds. This agreement was 
made at the city of Washington, on the 16th 
day of April, 1870. It has such an important 
bearing upon the controversy in this ease, that 
I think it proper to state it in full. It is as 
follows: "Memorandum of agreement and set- 
tlement between the Florida Central Railroad 
Company, Geo. W. Swepson, president, and 
the Jacksonville, Pensacola & Mobile Railroad 
Company, aiilton S. Littlefield, president, and 
Milton S. Littlefield, majority owner of the 
stock of said companies, and also of the stock 
of the Tallahassee Railroad Company, of the 
first part, and the Western Division of the 
Western North Carolina Railroad Company, 
represented by N. W. Woodfin, W. G. Cand- 
ler, W. Pink Welsh and W.-W. Rollins, com- 
missioners appointed by an act of the le^s- 
lature of North Carolina, approved by the 
stockholders of said corporation, of the second 
part, witnesseth: That whereas, George W. 
Swepson, late president of the Western Divi- 
sion of the Western North Carolina Railroad 
Company, made certain investments of the 
funds of said company in securities of and in- 
terest in the said Florida Central Railroad, 
Jacksonville, Pensacola & Mobile Railroad, 
and the Tallahassee Railroad, of the said state 
of Florida, as per report made by the said 
George W. Swepson to. the said commissioners, 
amounting in the aggregate to the sum of one 
million two hundred and eighty-seven thousand 
four himdred and thirty-six dollars and three 
cents, to bear interest from the first day of 
November, 1869, at the rate of eight per cent, 
per annum. Ajid whereas, the said George 
W, Swepson, heretofore conveyed to the said 
Milton S. Littlefield, subject to the payment of 
the above recited claim, his interest in the 
above recited railroads; and whereas, the said 
Littlefield has received authority from the leg- 
islature of the state of Florida and the several 
railroad companies, to receive bonds to be is- 
sued by and for account of the several railroad 
companies, which bonds are to be exchanged 
for the bonds of the state of Florida, to be is- 
sued for the purpose of aiding the finances of 
the said several railroad companies, aU of 
which bonds are now in a state of preparation. 
Whereas, the said Milton S. Littlefield has 
made a contract with S. W. Hopkins & Co., 
No. 71 Broadway, for the disposition of said 
bonds as the same may be issued, the proceeds 
of the issue of the bonds of the Florida Cen- 
tral Railroad Company of the said state of 
Florida, amounting to nine hundred and sixty 
thousand dollars, are to be applied to the pay- 
ment of the existing liabilities of the said sev- 
eral railroad companies, including the sum of 
one hundred and fifty thousand dollars to be 
paid to the commissioners aforesaid for the 
purpose of paying existing liabilities of the 
said Western Division of the Western North 



Carolina Railroad Company. It is understood 
and agreed by the parties of the first and sec- 
ond parts, that the proceeds of the sale of the 
said bonds so to be issued by the said Florida 
railroad companies and the state of Florida, 
are to be equally divided, dollar for dollar, be- 
tween the Western Division of the Western 
North Carolina Railroad Company and the 
said Florida railroads, and as the commission- 
ers aforesaid receive by this first sale of bonds 
only the sinn of one hundred and fifty thousand 
dollars, it is further understood and agreed, 
that out of the proceeds of the sale of the is- 
sue of the bonds of the Jacksonville, Pensa- 
cola & Mobile Railroad, there is first to be 
received by the commissioners aforesaid a sum 
sufficient to be equal to the amount received by 
and on account of the said Florida railroads, 
and then an equal amount is to be received by 
the said commissioners and the said Florida 
raUroads, dollar for dollar, until the entire 
amount of one million two hundred and eighty- 
seven thousand four hundred and thirty-sis 
dollars and three cents, with interest at eight 
per cent, as aforesaid, being the sum reported 
by the parties of the first part as due to the 
Western Division of ttie Western North Caro- 
lina Railroad, is fully paid. It is further un- 
derstood and agreed by the parties of the first 
and second parts, that all the interest owned 
or claimed by the said parties of the first part, 
George W. Swepson and Milton S. Littlefield, or 
which they, as individuals, have a right to 
control in the said Florida railroads, are hereby 
pledged for the faithful fulfilment of this con- 
tract, without the right on the part of any 
party to interfere with our management or 
control of the affairs of the road. (Signed) 
George W. Swepson, President of Florida Cen- 
tral Raikoad Co. M. S. Littlefield. M. S. 
Littlefield, President J., P. and M. Railroad 
Co. N. W. Woodfin, W. W. Rollins, W. G. 
Candler, W. P. Welch, Commissioners. Wit- 
nesses: M. W. Ransom. R. R. Swepson." 

After this agreement, it seems to me impos- 
sible to contend that the North Carolina Rail- 
road Company did not accept the situation 
and acquiesce in the organization of the Flor- 
ida railroad companies by Swepson & Little- 
field, the issue of stock therein to them, and 
the issue of the bonds in question in this suit. 
It has been strenuously argued by the counsel 
of said company that the issue of these bond^ 
was a fraud upon it, and done without its 
knowledge, and against the interests and will. 
On the contrary, the fact is plain that the 
North Carolina Company acquiesced in their 
issue, and stipulated for a large portion of the 
proceeds of the sale thereof. If a fraud was 
committed in the issue of these bonds, it was 
rather committed on the state of Florida and 
on the small minority in interest of the other 
stockholders of the Florida companies; and 
it is hardly possible to refrain from observing 
that the North Carolina Company itself was a 
particeps criminis. What right had that com- 
pany to make a private stipulation with Swep- 
son and Littlefield, its own officers and agents. 
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to take to its own use the proceeds of bonas 
issued by the state of Florida, -with tlie fond, 
but mistaken expectation that they should be 
employed in developing its own resources upon 
its own soil. 

It is idle to contend that the North Carolina 
coiporation was not represented in this trans- 
action. The authority of the commissioners 
appointed by the legislature of North Carolina 
to act in behalf of the company cannot be ques- 
tioned. The state was much the largest stock- 
holder, and the legislature had repealed the 
charter of the company on the Mth of Feb- 
iTiaiy preceding, and had appointed these com- 
missioners to settle up its affairs. They were 
the only representatives of the company then 
existing. Littlefield himself was president of 
the company at the time of the repeal of its 
charter, and Rollins and Camden were direct- 
ors. The commissioners acted in the com- 
pany's name, and no one can justly challenge 
theh- right so to do. Besides, from that time 
onward, throughout the year 1870, and after- 
wards, the same commissioners continued to 
represent the company, as well as the state in 
many ways, and always in affirmation of the 
Issue of the bonds. Actions were brought and 
actions defended in the company's name in 
asserting its claim to the bonds, or the pro- 
ceeds thereof. One of the commissioners, Col. 
Woodfin, was sent to London to secure their 
rights in this regard, and then made another 
final settlement there with Littlefield, by 
agreement dated^ November 10, 1870, on the 
part and behalf of the Western Division of the 
Western North Carolina Railroad Company, 
which agreement, throughout, purported to 
provide ways and means for carrying out the 
agreement of April 16, 1870, and securing to 
the said company the proceeds of the bonds 
sold and to be sold; amongst other things, pro- 
vidtag that an order should be given to said 
company on S. W. Hopkins & Co., for 800 of 
the bonds still in their hands, but with the 
condition that the bonds should be sold by 
Hopkins & Co. and the proceeds paid to the 
company. Such order was in fact given and 
accepted, and £10,000 sterling were subse- 
quently received by the company on account 
thereof. Calling these settlements conditional 
settlements, compromises, &c., is a new 
thought, the result of new light. No such lan- 
guage is used in the original biU. Besides, 
though they were conditional settlements, or 
compromises, they were entered into and had 
the same effect in misleading the public and 
.inducing a sale of the bonds, as if they had 
had no conditions attached to them. They 
were not like unaccepted offers of compro- 
mise, which, it is true, cannot be used to the 
prejudice of the party who makes them. They 
were executed agreements, and show the posi- 
tion which the North Carolina Railroad Com- 
pany deemed it expedient to assume. 

It is useless to go into all the evidence on 
ttis subject in detail. The truth is too evi- 
dent that not only did the North Carolina 
Company acquiesce in the issue of the bonds. 
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but that they urged and promoted the sale 
thereof. The principal contest of this com- 
pany consisted in endeavoring to get the pro- 
ceeds of the bonds after they were sold, and 
this contest was continued until the three 
thousand state bonds issued to the Jackson- 
ville, Pensacola «& Mobile Railroad Company, 
-in exchange for its own bonds, had been sold 
and disposed of. In view of these facts, the 
North Carolina Railroad Company is to be 
held as participating in putting out these 
bonds on the money markets of the world, and 
it cannot be heard to except to the bona fides 
of their issue and sale. 

Having reached this conclusion, I must hold 
that the complainants in the case of J. Fred. 
Schutte, who have produced these very bonds, 
are bona fide holders, there being not the 
slightest evidence to the contrary. As such, 
they are entitled to relief as against the rail- 
road and property of the Jacksonville, Pen- 
sacola & Mobile Railroad Company, notwith- 
standing and prior to any equities the North 
Carolina Company may be entitled to. The 
equities of the latter company are to be affect- 
ed as equitable owners of the stock held by 
Swepson and Littlefield in the Jacksonville, 
Pensacola & Mobile Railroad Company, and 
can rise no higher than the rights of that com- 
pany itself as against third parties dealing 
with it in good faith. 

The court then proceeded to consider the 
question whether the holders of the state 
bonds had, by reason of being such, any lien, 
legal or eqidtable, against the railroad and 
property of the Jacksonville, Pensacola & Mo- 
bile Railroad Company. 

It has been decided by the supreme court 
of Florida that the state bonds which these 
parties hold were created and issued in vio- 
lation of the constitution of the state, and 
that they are for that reason absolutely void. 
But the same court has also decided that 
the bona fide holders of such bonds are enti- 
tled to the benefit of the bonds issued by 
the Jacksonville, Pensacola & Mobile Rail- 
road Company, in exchange for them, and 
to have such company bonds and the first 
mortgage lien created thereby enforced for 
their protection. In the case of Holland v. 
State, when this question was involved, the 
court held that the state of Florida occupied 
two distinct relations to the holders of the 
state bonds and to the railroad company, — 
the first being that of a primary debtor on 
its own bonds, and mortgage creditor of the 
company for- its indemnity; the second- that 
of a trustee for the holders of the state 
bonds. "In this relation," says Mr. Justice 
Westcott (in which the other justices concur- 
red), "the lien created by the statute was 
for the benefit of the holders of the state 
bonds. The proceeds of the sale, if he de- 
clined to surrender his bonds, were to be in- 
vested for him, and he was to have the bene- 
ficial interest of a cestui que trust. The 
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lien of the statute and tlie company bond, 
viewed in tliis light, was for his benefit, and 
the property and franchises of the company 
were to be his security for payment. And 
as the company received his money and the 
state received nothing, the company was to 
be held to the obligation of common honesty 
in the matter of payment and satisfaction." 
15 Fla. 534. In the subsequent case of State 
V. Florida Cent. R. Co., 15 Fla. 723, the court 
further defines its position on this subject. 
It then says: "In the case of Holland v. 
State, we held that while the state bond, as 
an obligation against the state, as a simple 
and primary debtor, was void for want of 
constitutional power in the legislature to au- 
thorize such obligation, yet that, under the 
statute, the state held the bonds of the com- 
pany and the mortgage lien enuring there- 
by for the benefit of the holder of the state 
bonds; that the state, under the statute, 
was to occupy these two relations, and that 
while the one failed for want of constitu- 
tional power in the legislature to authorize 
it, the other must be sustained, because the 
legislature did have the constitutional pow- 
er to create it, and it was the duty of the 
court to enforce it. This court did not hold 
that the relation and rights of the state as 
'trustees' were the result of any equity sprhig- 
ing from the eircimistances, independent of 
the statute, but that its relation as a trus- 
tee was a creature of the statute; that, 
viewed in this light, the lien created by the 
statute and the company's bond was for the 
benefit of the bondholders, and the property 
and franchises of the company were to be 
his security for payment." The court then 
proceeds to hold that, under this view, the 
bondholder is not restricted to the amount 
paid by him for his bonds, but has all the 
rights of a "holder" of bonds, including that 
of recovering the full amount thereof. The 
same views were again repeated in the re- 
cent case of Trustees of Internal Improve- 
ment Fund V. Jaclisonville, P. & M. R, Oo., 
and also reported in 16 Pla. 719. 

A careful examination of the statute leads 
me to concur in this view of the subject. 
But the decision of the state court on a ques- 
tion of the construction of a state statute, 
if not absolutely binding on this court, is, at 
least, entitled to the very highest considera- 
tion and respect, and is to be regarded as of 
great authority. I feel compelled, there- 
fore, to hold that the holders of the state 
bonds have a right to the enforcement of 
the mortgage lien created by the statute by 
virtue of the bonds of the 'Jacksonville, 
Pensacola & Mobile Railroad Ck)mpany given 
in exchange therefor. As pertinent to this 
question, see Toung v. Montgomery & E. R. 
Co. [Case No. 18,166]. The result of this 
opinion is, that next to the lien for the bal- 
ance of purchase money due to the trustees 
of the internal improvement fund, the com- 
I'lainants in the ease of J. Fred. Schutte and 
others are entitled to a mortgage lien upon 



the Jacksonville, Pensacola & Mobile Rail- 
road, extending from Lake City to Quiney, 
and from Tallahassee to St. Mark's, includ- 
ing the branch to Monticello, with all its 
equipment, property, and franchises, for the 
payment of such portion of the bonds held 
by them, and the interest accrued thereon, 
as are to be considered as having been ex- 
changed for the bonds of that company, and 
a first mortgage lien for the payment of the 
same bonds and interest upon the railroad 
extending from Quiney to the Gliattahoochee 
river, and its equipment, property, and fran- 
chises, reserving, however, for the present, 
further consideration of the claims of J. W. 
Gibbes, who has intervened pro interesse suo, 
in respect to that portion of the line. The 
said J. Fred. Schutte ajid others, holders of 
said state bonds, will also be entitled to a 
decree dismissing the bill of the Western 
North Carolina Railroad Company which re- 
lates to the Jacksonville, Pensacola & Mobile 
Railroad. 

I will now proceed to the consideration of 
the case relating to the Florida Central Rail- 
road Company and its property. I have al- 
ready stated that in this case there is no 
question about the status of the Western Di- 
vision of the Western Railroad of North Car- 
olina, Its interest arises altogether from its 
equitable right to the stock of the Florida 
Central RaUroad Company, and its equities 
rise no higher than those which belong to 
the rights of a stockholder. This stock, dur- 
ing the period of the transaction under con- 
sideration, was held either by Swepson or 
Littlefield, or by those to whom they trans- 
ferred it from time to time, for their owo 
purposes. Parties dealing in good faith with 
the Florida Central Railroad Company as a 
corporation have nothing to do with the 
manipulations of this stock. The main ques- 
tion in this controversy was whether the 
corporation itself became bound by the 
bonds which were issued in its name, the 
amount of which, as before stated, was $1,- 
000,000, The first inquiry naturally was, 
whether the said company had power to is- 
sue such bonds. The act which incorporated 
the purchasers of the road, passed 29th July, 
1868, was in the same general form as that 
which incorporated the purchasers of the 
Jacksonville, Pensacola & Mobile Railroad 
Company, already recited. It did not, how- 
ever, contain any section corresponding to 
the sixth section of that act, authorizing the 
issue of coupon bonds and the seeurhig of the 
same by mortgage; but it gave the company 
the general power to grant, seU, mortgage, or 
dispose of any property acquired for the pur- 
poses of the raihoad. It will be recolleetedr 
however, that the act entitled "An act to per- 
fect the public works 'of the state," which in- 
corporated the Jacksonville, Pensacola & Mo- 
bile Railroad Company by Its 14th section, 
not only authorized the seveifal companies 
owning the road or roads from Quiney to 
Jacksonville, &c., to consolidate with thtr 
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Jacksonville, Pensacola & Mobile Railroad 
Company, but gave to eacli company the 
same privileges as were granted to the lat- 
ter company by the act; and by the 4th sec- 
tion of the amended act, passed January 2S, 
1870, it -was enacted as follows, namely: 
That the governor shall, for the purpose of 
further aiding the said Jacljsonville, Pensa- 
cola & Mobile Kailroad Company in the 
speedy construction of its road, deliver to the 
president of said company coupon bonds of 
this state, of the same character as those 
above described in this act, to the amount of 
$16,000 per mile, upon receiving for and 
from the president of said company first 
mortgage bonds of like amount on any part 
or portion of the road between Quincy and 
Jacksonville: provided, however, the state 
bonds under this section shall not be ex- 
changed for first mortgage bonds for a great- 
er length than 100 miles of any part of rail- 
road between Quincy and Jacksonville, pro- 
vided the said railroad company or compa- 
nies shall not issue first mortgage bonds to a 
greater amount than ?16,000 per mile." Now 
there were only two roads between Quincy 
and Jacksonville, a part of the road belong- 
ing at the time of the passage of this ^ct to 
the Tallahassee Railroad Company, extend- 
ing from Quincy to Lake City, and the road 
of the Florida Central Railroad Company. 
The act, therefore, must necessarily have re- 
ferred to these roads and to the companies 
ow^ning the same. The supreme court of this 
state so decided in the case of State v. Flori- 
da Cent. R. Co., 15 Fla. 704, 705, and held 
that this section authorized the Florida Cen- 
tral Railroad Company to issue coupon 
bonds to be exchanged for state bond^ by 
the president of the Jacksonville, Pensacola 
& Mobile Railroad Company. Taking the 
two acts together, that of June 24, 1869, and 
its amendatory act of January 28, 1870, I 
have no doubt that the Florida Central Rail- 
road Company did have all the requisite 
powers for issuing such bonds as were is- 
sued in this ease in the name of said com- 
pany, and that they might be issued for the 
purpose of exchanging them for a like 
amount of state bonds, in aid of the Jack- 
sonville, Pensacola & Mobile Railroad Com- 
pany. Of course, it would be for the Flori- 
da Central Railroad Company to prescribe 
the condition or consideration on or for 
which it would issue such bonds. It had 
the power to do it If done, and the ex- 
change should be made, and after this the 
state bonds received by the president of the 
Jacksonville, Pensacola & Mobile Railroad 
Company in lieu thereof should be misappro- 
priated by the agents of that company, this 
would not relieve the Florida Central Rail- 
road Company from its obligations arising 
upon its bonds to the bona fide holders of 
the state bonds. 

Much stress has been laid in this case up- 
on the fact that the bonds issued in the name 
of the Florida Central Railroad Company 



were not regularly executed, but were made 
and executed in the city of Washington, atid 
signed by George W. Swepson, as president 
of the company, and by one H. H. Thomp- 
son, as treasurer, when the lattier was not 
treasurer, and no authority having been giv- 
en by the directors for the issue of any such 
bonds. But, before the bonds were issued, 
the following action was taken by the board 
of directors, on the 2oth day of May, 1870, to 
wit: "General Littlefield stated that Mr. 
Swepson, late president, had appointed H. H. 
Thompson, Esq., as secretary and treasurer 
of this company for the past year, and moved 
that the action of the late president in this 
respect be approved and confirmed, which 
was agreed to." A few days later, on the 
2d of June, 1870, a meeting of the stockhold- 
ers was held, representing a very large ma- 
jority of the stock, when it was unanimous- 
ly resolved that bonds to the extent of $16,- 
000 per mile be issued by the company, to be 
a first lien or mortgage on the Florida Cen- 
tral Railroad, its equipments, franchise, &c., 
and thus reciting that George W. Swepson, 
the late president, had caused to be prepared 
bonds to be issued by the company, prepara- 
tory to an order of the board of directors to 
that effect, and which bonds were signed by 
said Swepson, as' president, and countersign- 
ed by H. H. Thompson, treasurer. It was 
therefore unanimously resolved that the said 
bonds be adopted as the bonds to be issued, 
and that, when issued, they be a first lien or 
mortgage on the Florida Central Railroad, 
its equipment, franchise, &c., except the lots 
in Jacksonville not used for depot purposes. 
It was further resolved that the bonds be 
placed in the hands of Edward Houston, tot 
the purpose agreed upon by an arrangement 
between himself and Milton S. Littlefield, 
"who, it was declared, was owner of nearly 
all the stock in the company," and the bonds, 
or their proceeds, to be held and applied ac- 
cording to said arrangement, except the pro- 
portion thereof applicable or apporti enable to 
the stock owned by other parties; and, upon 
the satisfaction otherwise of the terms of 
said arrangement with said Houston, the 
said bonds were to be by him transferred to 
Littlefield, or according to his direction, to 
the extent of the stock owned by hiin at 
the time. On the same day the directors 
adopted the same resolution, and, further, a 
resolution that the president be authorized 
to do aU acts, and, if necessary, to execute 
and deliver any proper deed, under the seal 
of the company, that might be deemed need- 
ful to make the first lien or mortgage in fa- 
vor of the bonds. 

In view of these resolutions, all talk about 
the irregular execution of the bonds, or of the 
application of the seal thereto, would seem 
to be irrelevant. It cannot be denied that 
the bonfls were executed and placed in the 
hands of Littlefield for disposition according 
to the arrangement between him and Hous- 
ton. That arra'ngement, as it stood at this 
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time, was that tbere should he placed In 
Houston's hands, as collateral security for 
?163,000 due to hun from LitUefield, ?1,000,- 
OOO of bonds of the state of Florida, to he ex- 
changes for said bonds of the Florida Cen- 
tral Railroad Company. After paying him- 
self, the balance of the proceeds of said bonds 
was to he distributed and paid as follows, 
to wit: 

To Edward Houston §163,000 

To John F. Sanderson 57,000 

To M. D. Papy 16,000 

To T. Brevard, attorney for holders of 

Pensacola and Georgia bonds 50,000 

To John P. Sanderson, president of the 

Florida Central Railroad Company. . 340,000 

?626,000 
—the balance, if any, to Littlefield. 

The arrangement further provided that if 
Littlefield should pay his debt of §163,000 to 
Houston, the latter should place the bonds in 
the hands of S. W. Hopkins & Co., to be sold, 
and the proceeds to be held subject to the 
other claims, above specified, and the balance 
to be paid to I/ittlefield. Houston, in Janu- 
ary, 1871, placed the bonds in the hands of 
T. B. Coddington on substantially the same 
trusts as he held them. On the 13th of April, 
1871, at a stockholders* meeting of the Flori- 
da Central Railroad Company, he was author- 
ized to place them in the hands of S. W. Hop- 
kins & Co., subject to the same trusts as to 
the proceeds thereof. 

Now the counsel for the North Carolina 
Railroad Company and for the Florida Cen- 
tral Railroad Company, contend that the 
bonds executed by the company, and exchan- 
ged for state bonds, were executed for an un- 
lawful purpose, namely, for the purpose of 
paying private debts or for specrdation, and 
not for the purpose of aiding the Jacksonville, 
Pensacola & Mobile Railroad Company in the 
speedy construction of its road, nor for any 
corporate purpose of the Florida Central Rail- 
road Company itself. Supposing this to be 
true, how can the corporation itself, or any 
one claiming under it, raise this objection aft- 
er having actually executed its bonds and pro- 
cured the state bonds in exchange therefor, 
and authorized them to be sold to the public? 
It seems to me that there is a clear estoppel 
in the ease. It would be to allow the com- 
pany to perpetrate a fraud upon the public 
to allow such a defense to prevail. If the 
stockholders have used the money produced 
by the state bonds for their own purposes, in- 
stead of using it in aid of the Jacksonville, 
Pensacola & Mobile Company, or for the cor- 
porate purposes of their own company, nei- 
ther they nor ihe corporation can be perinitted 
to allege their own dishonesty as a reason 
for avoiding the binding obligation of their 
bonds. The fact seems to have been that 
the arrangement for making this issue of 
bonds had in view a distribution of their pro- 
ceeds amongst the stockholders in proportion 
to their several interests. If there was not a 
fair deal; if some got more than their share, 



and others less, they must look to one an- 
other for an adjustment of their respective 
equities. They ought not to be permitted, at 
this late day, after the state bonds procured 
in exchange have been sold to purchasers, to 
plead that their bonds were created for an 
unlawful purpose. The Florida Central Rail- 
road Company itself is clearly estopped from 
making such a defense. The North Carolina 
Company is also estopped, because in the 
agreements and proceedings which have been 
referred to, in which it was a party, it acqui- 
esced in the issue of the bonds, and only, 
claimed to shaxe in the proceeds thereof. 
The agreement of April 16, 1870, before re- 
cited, expressly recognized the issue of bonds 
by the Florida Central Raih'oad Company, 
and provided that §150,000 of the proceeds 
thereof should be paid to the commissioners. 
And in a supplemental complaint of the said 
North Carolina Company, filed in August, 
1871, in a suit instituted by said company 
against Sidney W. Hopkins and others In the. 
supreme court of New York, the said com- 
pany alleged and insisted as follows, to wit: 
"And the said plaintiffs further show that 
said S. W. Hopkins & Co. have In their hands, 
as plaintiffs are informed and believe, a very 
large amount of the proceeds of the sales of 
said 4,000 bonds which belong to these plain- 
tiffs, and to other parties interested therein, 
and that they intend to conceal and fraud- 
ulently retain such proceeds to their own use, 
&c.," and they then invoke the equitable in- 
terposition of the court in respect to the pro- 
ceeds of said bonds. This is but a casual in- 
stance of the manner in which the North Car- 
olina Company ever treated the transactions 
rela.ting to said bonds. Here, it will be ob- 
served, the company speaks of the entire is- 
sue of 4,000 bonds in one category, thus in- 
cluding those issued in exchange of the Flori- 
da Central, as well as others. As late as 
July, 1873, a consent decree was entered in 
the case of John CoUinson v. S. W. Hopkins 
and others, in the city of New York, to which 
the North Carolina Railroad Company was a 
party, whereby it was provided that §200,000 
should be paid to said company out of the pro- 
ceeds of the bonds which formed the subject 
of that litigation, being the last 1,200 bonds 
issued of the 4,000, and including the 1,000 
bonds issued in exchange for those of the 
Florida Central Railroad Company. 

It is useless to pursue this subject further, 
or to examine in detail all the voluminous 
testimony and documents which have been 
adduced in relation to it. It is too plain for 
doubt or question that the North Carolina 
Company acquiesced as well in the issue of 
the Florida Central bonds as those of the 
Jacksonville, Pensacola & Mobile Railroad 
Company. The truth is, that the agents of 
the North Carolina Company seem to have 
been very well satisfied with the i^sue of 
the bonds, thinking, by means thereof, to be 
able to snatch something out of the fire by 
way of indemnity for the losses sustained by 
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that company through the malfeasance of 
Swepson and Littlefield, and I think that 
^id company is concluded from disputing the 
validity of the bonds as against those who 
have, in good faith, purchased the state bonds 
issued in exchange therefor. They may have 
been unfortunate in their endeavors to get 
the proceeds of the bonds after they were 
sold, but that was not the fault of the pur- 
cliasers, and is no reason for depriving them 
of 'their property. 

The question then arises, whether the com- 
plainant in the suit of J. Fred. Schutte and 
others are bona fide holders of the bonds, 
which they produce in this litigation. The 
possession of the bonds is strong prima facie 
evidence of just title, and in ordinary eases, 
throws upon the party questioning it the 
burden of showing that it is not bona fide, 
that the holder had notice of some vice or 
defect which vitiates the title. No such no- 
tice is shown in this case. On the contrary, 
it appears from the evidence of Collinson and 
Collins that the bonds were sent to Holland 
to be sold. Ckjllinson says that the bonds 
were purchased by him of S. W. Hopkins & 
Co. in London J that they were put on the 
Dutch market, and were sold there, as he 
was informed; that the transactions were 
conducted by Messrs. Boissevain & Milders 
and Mangay, of Holland, who purchased the 
bonds from him for the purpose of putting 
them on the market and selling them. Collins 
corroborates this testimony, and says that Mr. 
"Woodfin, the agent of the Nortii Carolina 
Company, whilst in England, did all he could 
to promote their sale. Dr. Wertheim, who 
has been present at the hearing of these cases, 
was examined at the instance of the North 
Carolina Company after the cases were called, 
and testified to having been a purchaser of 
some of the bonds himself in Amsterdam, and 
to the fact that some of his friends were 
purchasers at prices which forbid the suppo- 
sition that they were conscious of anything 
wrong in the sale of the bonds. He says 
that he was so stupid as to invest some of his 
money in these bonds at the rate of s6^ per 
cent, believing in the good faith of the state 
of Florida and the managers of the railroads; 
that he was bitterly deceived, and was un- 
happy enough to have more of the bonds out 
of the inheritance of his father; and not him- 
self alone, but a great many widows, orphans, 
and charity institutions in Holland, pur- 
chased them, believing them to be a good and 
safe investment In an afiadavit made by 
him in May, 1877, which was exhibited to 
him by the counsel of the North Carolina 
Company on the examination, he says dis- 
tinctly that after examination and such in- 
fonnation as could be obtained in Holland, 
the loan was issued there, and the bonds were 
bona fide purchased in the market He says 
the belief there was that the whole line from 
Jacksonville ■ to Chattahoochee was consoli- 
dated into one line, and that all the bonds 



had respect to the line as one entirety. This 
was undoubtedly the impression that was 
given abroad, and had some foundation in the 
representations which were made by Little- 
field and others. 

In my judgment, upon the whole case as 
presented by the evidence and pleadings, the 
said bondholders are to be regarded as bona 
fide pm"chasers and holders of these bonds, 
and are entitled, by reason thereof, to a first 
mortgage lien therefor upon the Florida Cen- 
tral Railroad, so far as any of the bonds held 
are to be deemed as exchanged for its bonds. 
This also seems to me to be in accordance 
with the justice of the case. These parties 
have parted with their money, relying on the 
good faith of the state and the companies. 
It is not their fault that this money did not 
reach the proper hands. Had it been prop- 
erly applied, the Florida railroad companies 
and their stockholders, and those having an 
interest in the stock, including the North Caro- 
lina Railroad Company, would have reaped 
the benefits. If the money has been squan- 
dered or misapplied, it is their misfortune, 
and should not be visited upon the purchasers 
of the bonds. 

It remains to determine what portion of 
the bonds raise a lien on the Jaclisonville, 
Pensacola & Mobile Railroad, and what por- 
tion a lien on the Florida Central. This 
branch of the subject is invested with some 
difficulties. I think it is pretty deal*, from 
the evidence in the case, that the first three 
thousand state bonds were, in fact, issued in 
exchange for the bonds of the Jaclisonvill^ 
Pensacola & Mobile Railroad Company, and 
that the last one thousand, numbered from 
three thousand and one to four thousand, re- 
spectively, were issued in exchange for the 
Florida Central Railroad Company's bonds, 
the latter not being issued until April, 1871, 
when they were procured by Coddington. It 
is in:ged, on the part of the bondholders, that 
they had no Iinowledge of this distinction, 
and ought not to be affected by it. But I am 
not satisfied that their ignorance on the sub- 
ject can affect the question. The lien of the 
bondholders is created by the statute. A re- 
sulting equity would have arisen without the 
aid of the statute, but the statute takes the 
place of this and regulates the right Now, 
the 11th section of the "Act to perfect the> 
public works of the state," passed June 24, 
1S69, as amended in January, 1870, declares 
that, "to secure the principal and interest of 
the said company's bonds, the state of Flor- 
ida shall, by this act, have a statutory lien, 
which Shan be valid, to all intents and pm*- 
poses, as a first mortgage duly registered, on 
the part of the road for which the state bonds 
were delivered," &c. When, by the 4th sec- 
tion of the amending act passed in January, 
1870, authority was given to issue state bonds 
in exchange for first mortgage bonds on any 
portion of the i;oad between Quincy and Jack- 
sonville, it cannot be supposed that such bonds 
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■^vere to be security for any other state bonds 
than those which should be ^ven in ex- 
change therefor. 

The question is not so much what the bond- 
holders ought to have, as what the statute 
gives them. If they stood on grounds of mere 
equity, they nught not be able to recover more 
than tile amount paid by them for the bonds. 
I think, however, that the matter is to be gov- 
erned by the statutes. I am of opinion, there- 
fore, that the bondholders cannot claim to have 
a lieu on the Florida Central Railroad for- any 
bonds except those whose numbers exceed the 
number three thousand. Of these, it appears, 
they hold one himdred and ninety-seven. For 
these bonds, therefore, and the interest due 
thereon, they are entitled to a first lien on the 
said railroad, its equipments, franchise and 
property. For the remaining bonds held by 
them, whose numbers are three thousand and 
under, of which they have produced two thou- 
sand seven hundred and forty-nine, they will 
have a lien, as before expressed, on the Jack- 
sonville, Pensacola & Mobile Railroad. 

This disposes of the most important ques- 
tions in these causes, and a decree will be 
made in conformity' with this opinion, with 
such qualifications as may be agreed upon by 
the trustees of the internal improvement fund 
and the holders of the old first mortgage bonds 
of the Pensacola & Georgia and Tallahassee 
Railroad Companies on one part, and the hold- 
ers of the state bonds on the other, as ex- 
pressed in the memorandum plan which has 
been referred to, or otherwise. A decree will 
also be made for a sale of the several rail- 
roads for the purpose of raising the amount 
due to the respective parties according to the 
respective liens. The bills of the Western Di- 
vision of the Western North Carolina Railroad 
■Company will be dismissed, with costs. I 
have not deemed it necessary to advert to a 
great deal of the voluminous evidence taken in 
the cases. The ground taken in the opinion 
covers all the material points at issue between 
the parties, and I have stated the conclusions 
to which I have come from the most careful 
consideration which I have been able to give 
to the whole ease. 

Decree in favor of Holland bondholders 
against the Jacksonville, Pensacola & Mobile 
Railroad Company, for $2,751,000, with inter- 
est, amounting to ?1,655,001.60, and against 
the Florida Central Railroad Company for 
$197,000, with interest now matured, $118,515.- 
20, and that railroads of said companies be 
sold to satisfy. 

4 [In addition to the questions above disposed 
of, the counsel for Daniel P. Holland, James 
G. Gibbes and various other parties, submit- 
ted the questions arising upon interventions for 
their several interests in relation to the fund 
arising from the property of the Jacksonville, 
Pensacola & Mobile Railroad Company. By 

* [From 3 Woods, 691.] 



the petition of D. P. Holland, it appeared, that 
on the 2d day of December, 1872, he obtained 
a judgment in this court against the Jackson- 
ville, Pensacola & Mobile Railroad Company 
for the sum of §62,533.33, issued an execution 
thereon, and sold the railcoad and its appur- 
tenances, and became the purchaser at such 
sale, and received a deed from the marshal, 
and took possession of the road. This sale 
was afterwards adjudged illegal and was set 
aside. Holland now claims to have the mon- 
eys in the hands of the receiver applied to the 
payment of this judgment, on the ground that 
said moneys are the property of the company, 
being produced by the earnings of the road, 
and are not subject to the lien of the com- 
plainants, or of the trastees of the internal im- 
provement fund.] 

BRADLEY, Circuit Justice. c[This daim 
cannot be allowed. The money realized by the 
receivers is a part of the fund as it stood when 
the receivers were appointed and put in posses- 
sion. It is as much a part of the mortgaged 
premises as are the rails or the cross-ties of 
the road. It is the product and fruits of the 
property produced since the comt took it in 
hand for the use of the liens and trusts by 
which it is boimd. The property was taken 
possession of by the court by its receivers, in 
order to preserve it for the use of those liens 
and trusts. The fruits arising therefrom 
whilst thus in custody of the court, do not be- 
long to the Jacksonville, Pensacola & Mobile 
Railroad Company in any such sense as to be 
liable to any other claims than those of the 
parties for whose protection the road was tak- 
en into custody, and such charges as appertain 
to its management and administration. It 
would be a strange (^oetrine to contend, that 
the Jacksonville, Pensacola & Mobile Railroad 
Company itself could appear before the court 
and demand the money in the receiver's hands. 
And if the company cannot do this, neither 
can any party whose claim is based as Hol- 
land's is, only upon the company's rights. 

[The petition urges the statute of January 
8, 1853, amending the laws relating to mort- 
gages, which declares that the antiquated 
claim in favor of the mortgagee to the right 
of possession of the property specified in the 
mortgage, by reason of any alleged failure of 
payment, or breach of promise, or other de- 
fault, shall In no case be recognized or admit- 
ted in a court of justice until all other steps 
and forms prescribed by law for the foreclo- 
sure of mortgages be complied with and observ- 
ed, and which also declares, that a constructive 
possession by the mortgagee shall not be allow- 
ed to Impair the actual, and for ages admitted, 
right of possession of the mortgagor until de- 
prived thereof by decree, and that the mort- 
gage shall be held a specific lien on the proper- 
ty, and the mortgagee incapable of acquiring 
possession imtil after decree of foreclosure. 

6 [From 3 Woods, 691.] 
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This act was evidently intended to abolisli the 
practice wliieh prevailed in England and some 
of the older states, of allowing the mortgagee 
to take possession of the mortgaged premises, 
or to recover the same in ejectment, the mo- 
ment a default of payment occurred. It can- 
not apply to prevent the interference of a 
court of equity in a case where, by the volun- 
tary negligence or misfeasance of the mort- 
gagor, the property is being wasted and con- 
sumed so as to peril the security intended by 
the parties. It cannot apply to prevent such 
a court from appointing a receiver of a rail- 
road where the raih-oad company is notoriously 
insolvent, and is using up and wasting the 
property. When such a case occurs, as it did 
In the present case, it is perfectly competent 
for the court to appoint a receiver to keep 
and preserve the mortgaged premises, and to 
enjoin the railroad company from further in- 
terfering therewith. And when this is done, 
it cannot be pretended that the company will 
be entitled to the receipts of the road whilst 
In the hands of the receivers, further than to 
be credited with the amount thereof, after de- 
ducting expenses. Besides, the present is not 
the ease of a mortgage, so far as the trustees 
of the improvement fimd are concerned; but of 
a lien for purchase' money, which the com- 
pany or its predecessors, for whose acts it is 
bbund, failed to pay. The continued posses- 
sion of the property without paying the con- 
sideration is a quasi fraud against the vendor, 
and the purchaser is a trustee for him, and a 
court of eqidty is not restrained by anything 
contamed in the statute from appohiting a re- 
ceiver If there Is danger of the property behig 
wasted or deteriorated. 

[I am of opinion, therefore, that neither the 
Jacksonville, Pensacola & Mobile Railroad 
Company, nor any party claiming under it, as 
Holland does In this case, can demand the mon- 
eys which the receivers have realized from 
the management of the property, until the liens 
established by this decree have been satisfied. 
The application of the petitioner Is denied.] s 

[From final decrees dismissing the bills of the 
Western North Carolina Railroad, that company 
appealed to the supreme court. The decree in 
each case was affirmed, with costs. 103 U, S. 
118.] 
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In re WESTERN INS. CO. 

[6 Ben. 159.] i 

District Court, N. D. New York. June, 1872. 

iNSOLVEKCr OP lUStTRElt — RETURN OP PkEMIUM — 
DeDUCTIOS FK05I PREMIUM NOTE. 

An insurance company, which had issued a 
policy, and received the promissory note of the 

6 [From 3 Woods, 691.] 

1 [Reported by Rohert D. Benedict, Esq., and 
here reprinted by permission.] 



assured for the premium, dated April 1, 1871, 
became insolvent on October 9, 1871. The note 
passed into the hands of the assignee in bank- 
ruptcy. On the 13th of October. 1871, the as- 
sured surrendered, the policy. After the note 
became due, they petitioned for an order direct- 
ing the assignee to receive, in full of the note, 
an amount proportionate to the time the note 
had nm before the surrender of the policy. 
Held, that the petitioners were not entitled to 
any return of premium, or, to any deduction from 
their note. 

[In the matter of the Western Insurance Com- 
pany, a bankrupt.] 

HALL, District Judge. Daniel D. Harnett, 
Joseph Kimball, and Joseph Waltman, at the 
time of the great fire in Chicago, on the 9th of 
October, 1871, held a marine policy issued by 
the bankrupt and dated April 1, 1871, by which 
they were insured to the amount of $4,500 
against loss or damage to the bark J. S. Austm, 
by reason of certain enumerated perils. Tbe 
bankrupt then held, and the assignee In this 
case now holds, the promissory note of the as- 
sured, given for the premium upon said policy, 
and the assignee has demanded payment of 
such note. The assured have refused payment, 
and have now presented their petition, in which 
they all^e and insist, that, by reason of the 
insolvenqy of the bankrupt, caused by such fire 
in Chicago, and its consequent inabihty to ful* 
fill its contract of Insurance, there was a partial 
failure of the consideration of said promissory 
note; for the reason that said policy did not, 
by its terms, expire until the 5th day of Decem- 
ber, 1871, and was surrendered by them on the 
13th day of October of that year, in consequence 
of such insolvency, and of thehr inability other- 
wise to effect any further insmranee upon their 
vessel; and they, therefore, pray that the as- 
signee in this case may be directed to receive, 
in full of such premium note, such proportion of 
the amount thereof, as the time said policy had 
run before its surrender bears to the whole 
time the said vessel was thereby insured. The 
facts are not controverted, and the petition is, 
in substance, an apphcation for a return of a 
portion of the premium, as rmeai-ned. 

There is no ground upon which this petition 
can be mahitained. The petitioners are not, in 
my judgment, legally entitled to any return of 
premimn, or to any deduction from their note 
given therefor. The risk had commenced, and 
the poUcy had been operative for several months 
before its surrender, and no case has been cited 
In which there has been an adjudication that 
the assmred were entitled to a pro rata return 
of premium imder similar circumstances. 

It was insisted, on behaK of the petitioners, 
thal^ upon the surrender of the policy, there was 
an Implied contract to r6pay the imeamed por- 
tion of ihe premium, but no authority was cited 
in support of the position so assumed, and no rea- 
son was stated which should take the case out 
of the general rule that there is to be no return 
of premium, except under express agreement, 
in any case where the policy has attached, and 
the risk has commenced. See Hendricks v. 
Commercial Ins. Co., 8 Johns, 1; Waters v. 



WESTERN (Case No. 17,436) 

Allen, 5 Hill, 421; Insurance 'Co. v. Roberts, 
4 Duer, 1^; Columbian Ins. Co. v. Lynch, 
11 Johns. 233; Phil. Ins. c. 22, §§ 1820, 1832. 
The ordinary time policy of insurance is a con- 
ti-act of iudenmity, for the time specified, as 
a single a^d indivisible period, during which 
the character and danger of the risk is subject 
to frequent change; and the assured has no 
right, by his own act, after the commencement 
of the rist, to determine that he will no longer 
pay the agreed rate of premium on the insur- 
ance, and then surrender or cancel his policy, 
and receive back a portion of the premium as 
unearned. No such contract to repay any 
portion of the pcemium received is implied, un- 
der the circumstances stated In the petition. 

It was also insisted, that the consideration of 
the note had partially failed, by reason of the 
insolvency of the insurance company, and the 
subsequent surrender of the policy; and that 
this was a partial defence to the premium note; 
but their counsel failed to cite any authority, 
and I am unable to discern any acknowledged 
prhiciple of law or equity jurisprudence to sus- 
tahi the point thus made. If the petitioners 
had become insolvent, in consequence of the 
Chicago fire, and the insurance company had 
remained solvent, and had surrendered their 
note to the petitioners, because it was deemed 
■for the interest of the company to do so,— ^- 
ther in reference to some business arrangement 
with other parties, or because they thought 
an attempt to collect it would require a useless 
and unwise espenditure, — ^it would hardly be 
contended that the company was not liable for 
a subsequent loss, unless there was some ex- 
press provision in the policy upon which such 
a claim could be based. 

In every view which I have been able to 
take of the case, the petitioners are liable for 
the full amount of their promissory note, and 
their petition is, therefore, dismissed, with 
costs. 



Case Ho. 17,436. 

WESTERN INS. CO. et al. v. The GOODY 
FRIENDS. 

[1 Bond, 459.]! 

District Court, S. D. Ohio. .Tune Term, 1861. 

Collision— Rules of Riveb Kavigatios— Look- 
out ON Deck— PRESUMPTio>f of Paolt. 

1. By the well-established rules of navigation 
on the Western rivers, an ascending boat has the 
right to indicate a preference as to her course 
of navigation, and having done so, the descend- 
ing boat is bound to conform to her choice as 
indicated by her signals, unless there are cir- 
cumstances rendering it improper to do so. 

2. If there are such circumstances, it is the 
duty of the descending boat so to indicate that 
the other boat may be navigated accordingly. 

3. It is a paramount law of navigation that a 
collision must be avoided when it is practicable 
to avoid it. 

4. The errors and faults of one boat will not 
justify another boat in the infliction of an in- 

1 [Reported by Lrewis H. Bond, Esq., and here 
reprinted by permission.] 
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jury to her, unless it was the result of an in- 
evitable necessity. 

5. In a case arising from a collision of boats, 
it is not enough to relieve from an imputation 
of fault that there was a pilot in the wheel- 
house, but there must be some one on decli, 
charged with the special duty of keeping a vigi- 
lant lookout, not in the wheel-house, but on the 
forward part of the deck, where the best -op- 
portunity is offered for observing approaching 
and passing boats, and who will be able to com- 
municate promptly to the pilot such information 
as he may need to insure the safety of his boat. 

6. The absence of such lookout justifies a 
prima facie presumption of fault and makes it 
incumbent on the party against whom the pre- 
sumption arises, to repel it by clear proof that 
the fault was on the other side. 

Lincoln, Smith & Wamock, for libellants. 
Dodd & Huston, for defendants. 

DEAVITT, District Judge. This Is a suit 
in rem against the steamboat <30ody Friends, 
prosecuted in the names and for the use of the 
Western Insurance Company and the Fire- 
men's Insurance Company, both doing busi- 
ness at Cincinnati, to recover damages for a 
collision, by means of which the steamboat 
South Bend was sunk, and is a total loss. 
The libellants were insurers to the amount of 
?9,000, on the boat, and also on portions of 
the cargo, and both having been abandoned 
by the owners, the libellants have paid the 
amount of their respective risks, being in the 
whole about $10,000. The libel contains the 
usual allegations, that the collision was the 
result solely of the fault of those having the 
management of the Goody Friends. The 
owners of this boat have intervened, and in 
their answer aver that there was no fault In 
the navigation of their boat, and that the 
collision is chargeable solely to the unskillful 
management of the South Bend. Although 
the parties have taken a large mass of evi- 
dence, to which I have given a very careful 
consideration, the points involved In this con- 
troversy are not numerous; and in stating the 
conclusions at which I have arrived, I do not 
propose a very full or critical analysis of the 
facts. As usual in collision cases, there is 
conflict in the evidence adduced by the par- 
ties, as to the course of the boats Immediately 
preceding, and at the time of the collision, 
and also as to the place at which it occurred. 

The collision took place between five and 
six o'clock, in the morning of December 13, 
1860, in the Mississippi river, some forty miles 
above Memphis, nearly opposite the lower end 
of Island No. 36. The South Bend, a stern- 
wheel boat of about 275 tons burden, and 
having on board a cargo estimated at about 
two hundred and fifty tons, had been laden at 
Cincinnati, and was destined for different 
ports on the Arkansas river. The Goody 
Friends is also a stern-wheel boat, of about 
the same class as the South Bend, and was on 
an upward trip from New Orleans to Cin- 
cinnati, and other ports and places above, 
fully laden with a cargo of cotton and other 
products of the South. The morning in 
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■wMch the collision happened was dark and 
misty. The stage of water at the time was 
sufficient for safe navigation, there being be- 
tween thirteen and fourteen feet in the shoal- 
est channels of the river. The Mississippi, 
at the place of collision, was at that stage of 
water, something more than four hundred 
yards In width. On the Arkansas side, there 
was a bar some five miles in length, and on 
the Tennessee shore, there was a deep bend 
corresponding nearly to the curvature of 
the bar on the opposite side. The proof is 
full and clear, that from the outer line of the 
bar to the Tennessee shore, the water is deep, 
and sufficient for the safe navigation of 
boats of a much larger size than the South 
Bend or the Goody Friends. The depth of the 
river where the South Bend sank is not less 
than thirty feet 

The theory of the collision, as claimed by 
the libellants, is, that when the boats were 
distant from each other about one mile, or a 
mile and a half, the pilot of the South Bend 
noticed the Goody Friends ascending, as he 
supposed, along or near to the Tennessee 
shore, and shortly after he heard from her a 
signal of one blow of the whistle, indicating 
her intention to keep up that shore, and that 
the South Bend should take the other side; 
and that the pilot of the South Bend re- 
sponded to this signal by one blow of his 
whistle, signifying his acceptance of the 
Goody Friends* signal; and that in accord- 
ance with these signals, he steered his boat 
quarteringly toward the bar on the Arkansas 
side, and that while thus steering, the G'oody 
Friends turned nearly square across from 
the Tennessee shore, and struck the South 
Bend with her stern on the larboard bow be- 
tween the forward hatch and the fire-doors, 
making a large hole in her hull, which ad- 
mitted such a rapid inflow of water that she 
sunk in from two to three minutes after the 
collision. 

On the other hand, the respondents allege 
and insist, that they have clearly proved 
that the Goody Friends, when her pilot first 
saw the South Bend, the boats then being a 
mile and a half apart, was coming up the 
Arkansas shore, the usual place of an as- 
cending boat, and gave two distinct blows of 
his whistle to indicate his wish to keep up 
that shore, and that the South Bend should 
keep the other side. This signal, the re- 
spondents allege, was replied to by two dis- 
tinct blows of the whistle of the South Bend, 
Indicating the acceptance of the signal of 
their pilot, and that under these signals it 
was the plain duty of the South Bend to 
have kept down the bend near the Tennes- 
see shore; but that in violation of the sig- 
nals and the rules of navigation, her pilot 
steered his boat along the bar, and at a point 
not exceeding one hundred yards from the 
bar, and very near the proper place for an 
ascending boat, came in contact with the 
Goody Friends, thereby making a hole in her 
bow which caused her to sink immediately. 



From this statement, it is apparent the theo- 
ries of the parties, as to this collision, are in 
direct conflict; and, it is dear, that both can 
not be true. And It becomes the duty of the 
court, in the light of the evidence, to determine 
which way the scale shall preponderate. In 
this inquiry it is important to ascertahi what 
signals passed between these boats. The only 
witness on this point for the libellants is Squire 
Patterson, the pilot of the South Bend, on duty 
before and when the collision took place. He 
states, in substance that he discovered the 
Goody Friends when a mile or a mile and a 
half below, coming up, as he supposed, in the 
Tennessee bend. He says he thought then she 
was in the wrong place for an ascending boat, 
and supposed it was her intention to land 
at a wood-yard in the bend; and that he heard 
one whistle from the ascending boat, to which 
he replied by one blow of his whistle; and ac- 
cording to these signals, steered his boat quar- 
tering toward the bar, supposing it was the 
purpose of the other boat to keep the Tennes- 
see shore. And this would have been correct 
navigation if the signals had been as he states 
he understood them. But the court is forced 
irresistibly to the conclusion, that Patterson, ei- 
ther from misapprehension or design, has not 
stated the truth in regard to the signals that 
passed between- these boats. Harrison, who 
was the pilot of the Goody Friends, states that 
the signal from his boat was two distinct 
blows of hei* whistle, indicating his wish to 
keep the usual place of an ascending boat, near 
to the Arkansas bar. Logan, who was with 
Harrison in the wheel-house, a pilot of long ex- 
perience on the river, states that he gave two 
loud and distinct whistles, by the direction of 
Harrison. And both these witnesses say that 
the response to their signal from the South 
Bend, was two loud and distinct whistles. 
These statements are corroborated by other 
witnesses — one of whom was on the South 
Bend— and leave the evidence of Patterson 
wholly without support. It is also dear that 
he was altogether mistaken in his conclusion 
that the Goody Friends was coming up the Ten- 
nessee bend when her pilot first gave his sig- 
nal. The testimony, as well as the probabili- 
ties of the case, sustain the inference that she 
was on the Arkansas side when the signal was 
given. 

By the well-established rules of navigation on 
the Western rivers, the ascending boat has a 
right to indicate her preference as to her course 
of navigation. And, havhig done so, the de- 
scending boat is bound to conform to her choice 
as indicated by her signals, unless there are cir- 
cumstances rendering it improper for her to do 
so. And if there are sudi circmnstances, it is 
her duty so to indicate, that the other boat may 
be navigated accordingly. 

This view of the evidence leads to the con- 
clusion, beyond any reasonable doubt, that the 
pilot of the Goody Friends gave the proper sig- 
nal, at the proper time, indicating his purpose 
of keeping up the Arkansas shore, and his de- 
sire that the descending boat should run down 
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on the other side. There is no controversy as 
to the right of the ascending hoat thus to 
make Imown her preference; and it is clear 
that the descending hoat, having accepted this 
signal, was bound to run in accordance with it. 
That the South Bend vras not so navigated is 
established by the testimony of the witnesses 
before referred to, who concur in saying that 
she did not keep down the Tennessee shore, 
but kept nearer the Arkansas bar than the 
other shore. Indeed, it would result from the 
evidence of Patterson, the pilot of the South 
Bend, that such was his course of navigation. 
It was in accordance with what he says he un- 
derstood the signals to require. 

But if there was any doubt upon this point, 
there is one fact in the case that renders it en- 
tirely certain. I refer to the position of the 
wreck of the South Bend. It is true, there are 
several witnesses— some eight or nine in num- 
ber—who express the opinion that the wreck 
is near the middle of the river, somewhat near- 
er the Arlsansas than the Tennessee shore; but, 
on the other hand, there are eleven witnesses 
who locate the wreck at from seventy-five yards 
to one himdred yards from the Arliansas bar, 
and between three and four himdred yards 
from the Tennessee side. And they concur in 
the statement that it lies very near the usual 
track of an ascending boat. • The great dis- 
crepancy in the estimates of the distance of the 
wreck from the bar as given by some of the 
witnesses for the libellants, and those exam- 
ined by the respondents, is not easily accounted 
for. There is undoubtedly a wide difference 
in these estimates. And there is no reason to 
infer that the witnesses for either party have 
intentionally falsified the truth. Of the eleven 
witnesses who were offered by the respondents 
and interrogated on this point, there is an en- 
tire concurrence of opinion that the wreck lies 
much nearer the Arlsansas than the Tennessee 
shore; and while they differ to some extent in 
their estimate of the distance, they are unani- 
mous in the opinion that the place of the wreck 
Is veiy near the line of navigation of an ascend- 
ing boat, in that part of the river. This is 
really the material point of the inquiry; for it 
results inevitably that if the collision happened 
upon or near the usual track of an up-stream 
boat, the South Bend, as a descending boat, 
was out of her proper place. I can see no suf- 
ficient reason for rejecting the testimony of the 
numerous witnesses for the respondents who 
have testified on this point. They are men of 
great practical knowledge and experience in 
the navigation of the Mississippi, who passed 
the wreck frequently, both in ascending and de- 
scending the river. They had the best means 
of forming a correct judgment of its location, 
and of deciding whether it was, or was not, 
near the course of an up-sti'eam boat. And 
they have testified on this point, with great in- 
telligence, and without any motive, from inter- 
est or otherwise, to misrepresent the facts. 
Some of them state distinctly that the wreck 
was so near to the Arkansas bar that they 
deemed it unsafe in ascending to nm their 



boats between the wreck and the bar.- With- 
out, therefore, going into a more minute examT 
ination of the evidence on this pointy I can not 
hesitate to conclude that with reference to the 
signals, as proved to have passed between 
these boats, the South Bend was in fault in not 
keeping down the bend, at a distance not ex- 
ceeding one hundred and fifty yards from the 
Tennessee shore. 

To avoid the inference of fault in the navi- 
gation of the South Bend in not keeping the 
proper course of a descending boat, as indi- 
cated by the place of the wreck, it is insisted 
by the libeUants that the South Bend was 
moved by the force of the blow received from 
the other boat some yards or more from the 
place of the collision toward the bar, and that 
this explains, in part, the proximity of the 
wreck to the bar. The witness, Patterson, 
states that the South Bend moved from fifty 
to one hundred yards after the collision before 
she sank. But this statement is not sustain- 
ed, either by the evidence or the probabilities 
of the case. While it is undoubtedly true 
that the Goody Friends struck the South Bend 
with great violence on the larboard side, a lit- 
tle forward of the boilers, and as the result 
her stem swung quickly round, so that the 
boats were side by side, with their bows point- 
ing up stream, It is impossible to conceive that 
the effect would be to move the stricken boaf 
any considerable distance toward the bar. 
She was heavily laden, and sunk in two or 
three mhiutes after the boats came together. 
The intelligent experts who have been exam- 
ined on this point state explicitly that the 
South Bend could not have moved half her 
length between the time of the collision and 
the time she sunk. 

It is insisted by the proctor for the libellants, 
that the pilot of the South Bend navigated his 
boat In accordance with the signals as he im- 
derstood them, and therefore was not in fault 
In keeping down near the bar. But as al- 
ready remarked, Patterson is not sustained 
in his statement as to the signals; and aa 
other persons on both the boats swear posi- 
tively that there were two loud and distinct 
whistles from each of the boats, I am slow to 
believe that he had any ground for inferring 
that the signals were as he says he imdei-- 
stood them. But, if it is conceded that he 
was at the moment imder a misapprehension 
as to the signals, he failed in his duty as a 
vigUant pilot in not sooner ascertaining and 
rectifying his mistake. He states that the 
boats were about a mile or a mile and a half 
apart when he first discovered the Goody 
Friends, and that In a minute or two after he 
heard her signal. After the signals had pass- 
ed, they were probably near a mile apart. 
Whatever may have been his impression be- 
fore as to the position of the ascending boat, 
an attentive observation of her course would 
have satisfied him that she was coming up 
the bar shore; and, if he had a doubt on this 
subject, he should have stopped his engine and 
lepeated his signal. There was time enough 
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to have done this before the boats were in 
dangerous proximity. But he failed altogeth- 
er to repeat his signal, and only gave the order 
to stop and hack when the boats were but 
four hundred yards apart, and when it was 
too late to avoid the collision. There was in 
this a failinre of vigilance and of prompt ac- 
tion, that puts him clearly in the wrong. 

It is urged, however, by the libellants, that 
if the South Bend was in fault in the particu- 
lars referred to, there were also faults in the 
management of the Goody Friends of sufficient 
magnitude to constitute this a case of mutual 
fault calling on the court for a decree appor- 
tioning the damages to each of the boats, in 
accordance with the fariUliar doctrine of ad- 
miralty in such cases. I wiU therefore briefly 
consider this point. It has already been stated 
that the Goody Friends, in coming up the 
Ai'kansas bar, was navigated not only in ac- 
cordance with the signals which passed, but 
according to usage of the river as observed by 
pilots at that place. It seems clear, however, 
that the pilot is justly chargeable with the 
same want of vigilance and promptness, 
which is imputed as a fault to the other boat. 
When he noticed, as he was bound to notice, 
that the South Bend was pointing toward the 
Arkansas bar, and not going down the Teimes- 
see bend, as the signals required, it was his 
duty to have repeated his signals, and to have 
stopped his boat, until he should obtain a 
proper imderstanding of the intention of the 
pilot of the descending boat. As in the case 
of the South Bend, so in that of the Goody 
Friends, there was time enough to have done 
this, and there is no sufficient excuse for not 
having done it. 

But there is another question of graver im- 
port, and, perhaps, of more difficully than any 
of those which have been noticed. That ques- 
tion is, whether the Goody Friends was not in 
fault in not stopping and backing before the 
boats were so nearly in contact, as tliat a col- 
lision was inevitable. The evidence is 'very 
clear, that the orders of the pilot first to stop, 
and then to back, were not given until it was 
too late to put the latter order in execution. 
The engineer of the Goody Friends states posi- 
tively, that when the order to back was re- 
cp.ived by him, there was no time to back, as 
the boats were then in dose proximity, and 
that his engine was not reversed at aU. There 
seems to be no reasonable ground for doubt, 
as to the course, and position of the boats at 
the time of the collision. It is impossible to 
account for the character of the injuries to the 
boats, without supposing that when they came 
together, the South Bend was quartering to- 
ward the Arkansas bar, and that the Goody 
Friends in her upward course, at a greater or 
less angle, was pointed toward the bar. There 
is, therefore, no foundation for the theory 
urged by the respondents, tliat the bows of 
both boats were quartering up stream when 
they came together. It is impossible from the 
evidence before the court to conceive that the 
boats could have been in such a position. Pat- 



terson swears that the Goody Friends struck 
his boat nearly at right angles, and that her 
course was nearly square across the river at 
the time. In this, however, he is contradicted 
by the witnesses for the respondents. And, 
if the manner of their approach, and the angle 
at which these boats came in contact, depend- 
ed on the evidence solely of those who profess 
to have been eye-witnesses of the transaction, 
I should have been in great doubt as to these 
facts. Probably the weight of the testimony 
would have preponderated in favor of the re- 
spondents. But there is evidence in the case, 
wliich, if credible, must be conclusive of two 
facts: first, that the Goody Friends was near- 
ly, if not altogether, under full headway when 
she struck the South Bend; and second, that 
she came into her nearly at a right angle. 
The evidence to which I refer is that of the 
witness Rooney. He was in the employ of 
the Missouri Wrecking Company, as a subma- 
rine diver, and with a boat and the usual ap- 
paratus for that purpose, visited the wreck a 
few days after the collision, with the view, if 
practicable, of raising the boat, and recovering 
the cargo. In this capacity, by means of a 
diving bell, Rooney made repeated visits to the 
sunken boat, fully explored every accessible 
pait of the wreck, and succeeded in saving 
parts of the cargo. He states that he exam- 
ined the breach made in the South Bend by the 
collision, and describes it as extending from 
fifteen to twenty feet along the larboard guard 
and upper portion of the deck, and downward 
some four feet below the water-line, and with- 
in a short distance of the knuckle, and inward 
about twelve feet, or two-thirds of the distance 
from the outer edge of the boat to the kelson, 
and "that the whole breach is triangular in 
shape, the widest opening being at the top. 
He also states that the point where the Goody 
Friends struck the South Bend was on the lar- 
board side, between the front end of the boil- 
ers and the forward hatch. He also testifies 
that the planks of the boat along the outlines 
of the break were not smashed or pushed in, 
and that, in his language, it is a dean cut. 
He gives it unequivocally as his opinion, that 
the South Bend was struck by the stem of 
the Goody Friends, nearly square, or at a right 
angle, and moreover, that she struck with 
great force. This he infers from the charac- 
ter of the cut or break, and the effect p'ro- 
dueed on such parts of the cargo as were 
strudc by the stern of the boat in its inward 
progress. He states that a box on the deck 
of the South Bend, containing hardware, be- 
ing mostly tools and implements of iron, was 
penetrated and split by the force of the blow, 
and also other facts, tending to prove the 
great violence of the collision. 

These are probably all the facts stated by 
this witness to which it is material to refer. 
If he is credible, the facts which he states 
justify the conclusion already indicated as 
to the character of this collision. And there 
is nothing before the court impeaching the 
credibility of his evidence. His manner as 
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a witness indicated intelligence and candor. 
He has no interest in the event of this contro- 
versy, and so far as the court can know", no 
motive to depart from the line of truth. From 
his own statements, he has heen long employ- 
ed, as a diver, in raising sunken boats and 
cargoes, and seems to he entirely familiar 
with such operations. It is true, that in his 
explorations in this department, he has not 
the advantage of an ocular sight of the ob- 
jects with which he has to deal in the wa- 
ter. The turbid water of the Mississippi 
does not enable him to see those objects, and 
he is necessarily guided in his explorations 
and labors solely by the sense of feeling. But 
an intelligent and experienced diver would 
probably find no difficulty in determining the 
forms and dimensions of the submerged sub- 
jects of his examination. In a word, I can 
perceive no sufiicient reason for repudiating 
the evidence of the witness Rooney. That 
this testimony has an important bearing on a 
vital ques^tion connected with this contro- 
versy, is too clear for doubt. It throws a 
strong light on the inquiry as to the actual 
position of the boats at the moment of col- 
lision, and the probable angle at which the 
Goody Friends approached and ran into the 
South Bend. And thus viewed, it relieves the 
case from some of the doubts, in which the 
other evidence involved it. 

It is too clear for controversy, that al- 
though the previous navigation of the South 
Bend was faulty, and she was not in the 
proper place of a descending boat, yet if it 
was in the power of the other boat to have 
avoided the collision, and from negligence or 
want of skill her pilot failed to do so, she 
must be held responsible for the conse- 
quences. It is a paramount law of navigation, 
that a collision must be avoided when it is 
practicable to avoid it. That one boat has 
been guilty of errors or faults will not justify 
another boat in the infliction of an injury to 
her, unless it was the result of an inevitable 
necessity. If, therefore, in the present case, 
the pilot of the Goody Friends, as these 
boats neared each other, and the danger of a 
collision was imminent, neglected any meas- 
ure of precaution within his power, which, if 
resorted to, would have prevented it, or ren- 
dered it harmless, bis boat must bear a por- 
tion of the responsibility of the injury. As 
before noticed, the respondents' theory of the 
collision is that the South Bend suddenly 
came out from the Tennessee shore, and steer- 
ed nearly straight across the river, striking 
the Goody Friends nearly at right angles. 
But Eooney's evidence clearly contradicts 
this theory. It is impossible the break he de- 
scribes could have been made in that way. 
On such a supposition, the break would have 
been made in the starboard side of the Goody 
Friends by the stern of the South Bend strik- 
ing and cutting into her, whereas, the break 
was on the larboard side of the South Bend, 
between the fire-doors and the forward hatch. 
This strongly sustains the claims asserted by 



the libellants. The South Bend must have 
been pointed down stream at the time, quar- 
tering, perhaps, toward the bar, and while In 
this position the Goody Friends must have 
struck her, with force sufficient, and at such 
an angle, as to have made the clean inward 
cut described by Rooney. This conclusion Is 
fortified by the fact which is clearly proved, 
that the South Bend, at least three minutes 
before the collision, had been backed, and had 
very little, if any, headway when struck. On 
the other hand. It is clearly established that 
the headway of the Goody Friends had not 
been cheeked, and that the entire force ex- 
pended in the collision proceeded from her. 

And now the question presented Is, was It in 
the power of the pilot of the Goody BMends to 
have prevented the eollisidn by stopping and 
backing his boat at the proper time? In this 
connection, it may be remarked that it is In 
accordance with the expressed opinion of one 
witness, sustained by the strong probabilities 
of the case, that if the latter boat had stop- 
ped and backed as soon as did the South 
Bend, either the collision would not have oc- 
curred, or, if It did occur, would have produ- 
ced no injury to either boat. The witnesses, 
Harrison and Logan, who were in the pilot- 
house, say they did not notice when the South 
Bend started across from the Tennessee side. 
This certainly proves a want of vigilance on 
their part. It was their duty to have watched 
every movement of the descending boat till 
all danger of collision had passed away. But 
a still more glaring neglect of duty is found 
in the fact that when they became aware 
that the South Bend was crossing toward 
them, and that there was danger of a colli- 
sion, they waited one minute before the or- 
der was given to stop and back. Now, If the 
Goody Friends was running at the rate of 
seven miles an hour, she would have run 
about two hundred yards in that minute, 
and would have been by that distance nearer 
the other boat than when the danger was 
perceived. The value of one minute of time, 
under these circumstances, can be readily ap- 
preciated. If the order to back had been 
given and obeyed one minute sooner, the head- 
way of the boat would have been nearly, if 
not wholly, checked, and this disastrous col- 
lision would have been prevented. When the 
order was given, .the boats were so near that 
the engineer of the Goody Friends states 
there was no time to back, and that his en- 
gine was not reversed. I can come to no 
other conclusion than that this delay In back- 
ing was the immediate cause of the collision, 
and that there Is nothing in the facts of the 
case which excuse it. It involved the omis- 
sion of a plain duty, and was not a merely 
harmless error. 

In addition to the evidence referred to, sus- 
taining, in my judgment, the conclusion that 
there was a culpable want of promptness in 
stopping and backing the Goody Friends, 
there are two collateral considerations which 
have significance as warranting the presinnp- 
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tion of fault in tlie management of tliat boat. 
Tlie first is, tliat there was no sufficient look- 
out or Tvateli on her deck prior to and at the 
time of the collision; and second, that the 
pilot was not competent or trustworthy. 

As to the first point stated, there' is no con- 
troversy as to the facts. It appears clearly 
from the evidence, that from the time the 
boats came in sight until after the collision, 
there was no one on the deck of the Goody 
Friends, except Harrison,, the pilot, and Lo- 
gan, and they were both in the pilot-house. 
Although the night was very dark, and the 
signals had given notice that a boat was ap- 
proaching, the master was in his berth, and 
was only roused from his slumbers by the 
crash of the collision. The mate, whose 
watch it was, had deserted his post on deck, 
and was below warming himself at the stove, 
apparently giving no attention whatever to 
the navigation of the boat Now, it has been 
several times ruled by the supreme court, and 
recognized by this court as law in collision 
cases, that it is not enough that there is a 
pilot in the wheel-house, but there must be 
some one on deck charged with the special 
duty of keeping a vigilant lookout, and that 
his proper position is not in the wheel-house, 
but on the forward part of the deck where 
the best opportunity is offered for observing 
approaching and passing boats, and who- will 
be able to communicate promptly to the pilot 
such information as he may need to insure 
the safety of his boat. The cases sustaining 
this rule have been so often cited by this 
court as to render a special reference to them 
altogether unnecessary. The importance and 
pertinency of the rule, as applicable to the 
case before the court, will be aijparent from 
the fact stated by Harrison and Logan as the 
only reason foi: not having sooner given the 
order to back, that in the wheel-house the 
view of the South Bend was temporarily in- 
tercepted by one of the chimneys of the 
Goody Friends, so that they were unable to 
determine the exact course of the former 
boat. "While it is most probable tliis fact is 
stated as a mere excuse for the delay which 
occurred in giving the order to back, it is 
obvious that if such a difficulty had any ex- 
istence in fact, it would have been obviated 
by the vigihinee of a faithful lookout sta- 
tioned on the forward part of the deck. 

In regard to the incompetency of ttie pilot 
Harrison/ there are some pertinent facts in 
evidence. It is in proof that he has a good 
deal of experience and linowledge as a pilot, 
and in former years was regarded as entirely 
competent and trustworthy in his profession; 
but for several years past his habits have 
been those of a very intemperate man, and 
as a result of his habits he has not been able 
to find regular employment as a pilot. This 
fact, of itself, casts suspicion on his com- 
petency and ti-ustworthiness. In addition to 
this, it is proved that he was in a state of 
great excitement when he went aboard of 
the Goody Friends at MempTiis, in the even- 
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ing of the 12th of December, and was then, 
as some of the witnesses thought, in a state 
of intoxication. It is also proved that he 
was continuously on duty as pilot from the 
time the boat left Memphis, between seven 
and eight o'clock in the morning, until the 
occurrence of the collision the next morning, 
between five and six o'clock, with the ex- 
ception of some seven or eight miles, during 
the running of which Logan had charge of 
the wheel, but Harrison stood by his side in 
the wheel-house. It is also proved by a wit- 
ness, who was master of a boat which passed 
the Goody Friends during the night, that his 
attention was drawn to her by the wildness 
and unsteadiness of her movements. It may 
be proper to remark, that the facts that there 
was no sufficient lookout on the Goody 
Friends, and the doubtful competency and 
trustworthiness of the pilot, are not refeixed 
to as conclusive evidence that the fault of this 
collision is to be charged to that boat. They 
would not be sufficient to repel or overcome 
clear evidence that the collision was due sole- 
ly to the mismanagement of the other boat. 
But, in the light of the authorities referred 
to, they justify a -prima facie presumption of 
fault, and make it incumbent on the party 
against whom this presumption arises, to 
repel it by clear proof that the fault was on 
the other side. 

As already intimated, the facts in this case 
prove with reasonable certainty that there 
were faults in the management of both of 
these boats, and that it is a proper case for 
the division of the damages which resulted 
from the collision. The specific acts of un- 
skillfulness and negligence fairly chargeable 
to each, may be briefly stated as follows: 
The pilot of the South Bend was m fault: 
first, in crossing toward the bar on the Ar- 
kansas side, and attempting to descend at or 
near the place of an ascending boat, in vio- 
lation of the signals which had been given, and 
of the usages of navigation applicable to that 
part of the river; second, if he misappre- 
hended the signals and supposed them to have 
been different from what the evidence shows 
they were, he was in fault in not having soon- 
er ascertained his mistake, and in not stop- 
ping his boat at once, and calling for a repeti- 
tion of the signals to ascertain what was de- 
sired and intended by the ascending boat. 
The pilot of the Goody Friends was also in 
fault: first, in not exercising a proper vigi- 
lance in correcting the apparent misapprehen- 
sion in regard to the signals, by stopping his 
boat in time and repeating his signals until 
there should be right understanding between 
the boats; second, in continuing under full 
headway until the boats were so near that a 
collision was inevitable, and neglecting to 
give the order to back until from the close 
proximity of the boats it was impossible to 
execute it; third, it is clear from the evidence, 
that there was no one on the deck of the 
Goody Friends for some time prior to, and at 
the time of the collision, chai-ged with the 
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special duty of keeping a vigilant lookout, 
and giving the pilot timely information of any 
obstr^iition, difficulty, or danger in the navi- 
gation trif his boat. 

A decree will therefore be entered on the 
basis of mutual fault. But as it appears there 
was some Injury sustained "by the Goody 
Friends, and also some detention resulting 
from the collision, in relation to which I am 
not aware that there is any evidence before 
the coiirt, the court will either now hear the 
evidence, or refer it to a commissioner to as- 
certain the injury suffered by that boat. If, 
however, the counsel can agree upon the 
amount, it will supersede the necessity of 
either course. This amount will be deducted 
from the loss sustained by the libellants, and 
a decree will be entered against the Goody 
Friends for one-half of the balance, with in- 
terest from the date of the collision. 
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Case mo. 17,438. 

The WESTERN METROPOLIS, 

[2 Ben. 212.] i 

District Court, S. D. New York. March, 1868. 

Libel fob Seaman's Wages— Assweb— Payment 
AND Release. 

Where a libel was filed for seaman's wages, 
and the answer set up that the libellant had 
been paid in full before suit brought, and had 
released the vessel and her master and owners 
from all claim by a release under seal, and 
the libellant excepted to the answer because 
the date of the release was not set forth, nor 
the time when it was made, nor the considera- 
tion for which it was given, held, that the de- 
fence was payment, and the release was only 
evidence of it, and it was not necessary to 
state its date or consideration, or when it was 
given. 

A. Nash, for libellant. 
J, K. Hill, for claimants. 

BLATCHFORD, District Judge. This is a 
hearing on exceptions to an answer. The 
libel is for seaman's wages. The answer sets 
up, that the libellant had, prior to the filing of 
the libel, been paid in full for all services ren- 
dered by him as seaman on the vessel, and, 
by a release, under seal, released the vessel 
and her master and owners from all claim 
and demand. The answer is excepted to be- 
cause the date of the release is not given, or 
the time stated when it was made, or the 
consideration for which it was given. The 
claim in the libel is wholly for services ren- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



dered by the libellant as seaman on the ves- 
sel. The answer sets up, in proper form, 
payment in full to the libellant therefor, be- 
fore the filing of the libel. The release is 
merely evidence of the payment, and is as 
good to that end, whether it was given at one 
time or another, or whether it bears one date 
or another. It was not necessary to state its 
date, or when it was given, or its considera- 
tion. On the trial, the claimants will be held 
to prove the payment as and when alleged. 
The release will not be conclusive evidence of 
such payment The question which the proc- 
tor for the libellant seems to desire to raise, 
as to a settlement having been made in fraud 
of the rights of such proctor, cannot be raised 
by exception to this answer. His rights, if 
they have been violated, will be protected on 
the trial. The exceptions are overruled, but 
without costs. 



Case Wo. 17,439. 

The WESTERN METROPOLIS. 

[2 Ben. 399.] i 

District Court, S. D. New York. May, 1868.2 

Collision — Steamer Pouting in loNonANCE of 
Schooner's Codbse— Lookout— Speed. 

1. Where a schooner, heading west-south- 
west, on her starboard tack, running over from 
Horseshoe shoal, near Nantucket, toward the 
Cross-Rip light, was struck on her starboard 
side by a steamer which had come up, bound 
east, till near the schooner, the steamei^s helm 
having been at once ported, when the schooner 
was seen ahead, and kept so till the collision 
occurred: Held, that the steamer was in fault 
in porting, whether it was done wilfully, or in 
ignorance of the schooner's course, for, by that 
porting she followed up the schooner and struck 
her. 

2. The evidence of the pilot of the steamer, 
that he saw the schooner from a quarter to a 
half mile off, is more reliable than that of oth- 
er witnesses who came out suddenly into lie 
darkness, that she could not be seen so far off. 

3. On the evidence, the night was light enough 
to have enabled the steamer to discover the 
schooner sooner than she did, if a good lookout 
had been kept, and, if it was not light enough, 
the steamer was running at too great speed. 

4. The schooner had a light set, and kept her 
course, and was not in fault; and that the 
steamer was liable for the collision. 

Benedict & Benedict, for libellant 

W. R. Beebe and C. Donohue, for claimants. 

BLATCHFORD, District Judge. I^is is a 
libel for a collision, which occurred about four 
o'clock a. m., on the 17th of March, 1864, be- 
tween the schooner Triumph, owned by John 
Low, Jr., which was bound from Gloucester, 
Massachusetts, to New York, with a cargo of 
fish, and the steamer Western Metropolis, a 
side-wheel steamer, bound from New York to 
Boston. The collision took place a short dis- 
tance east by south, or east-southeast, from 
the Cross-Rip lightship, near the Nantucket 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 

2 [Affirmed in Case No. 17,441.] 



[29 Fed. Cas. page 771] 



(Case No. 17,439) WESTERN 



shoals. The schooner was, at the time, close- 
hauled on her starboard tack, for the purpose 
of beatmg through the channel to the north- 
ward of the lightship, the wmd behig north- 
west by west, and the schooner heading west- 
southwest, which was one point to the leeward 
of what would have been her proper course at 
that place with a fair wind. The steamer 
struck the schooner on the starboard side of 
the schooner, and the schooner very soon sank 
and was totally lost. The crew of the schoon- 
er consisted of her captain, a mate, a steward, 
and three seamen. The captahi was at the 
wheel. Two of the seamen were killed, or 
drowned by the collision. The eaptaui, the 
mate, and the remaining seaman, have been 
examined as witnesses. 

The pei-son who had charge of the steamer, 
in the capacity of pilot, at the time, and who 
was at her wheel in the pilot-house, giving or- 
ders as to steering her, was not a licensed 
pilot, and was hired as pilot for the steamer 
for that particular trip. He had never been 
permanently employed on a steamer as a pilot, 
and it does not appear that he had ever before 
piloted a vessel through the passage where the 
collision took place, or ever before been 
through that passage. He says, that, at the 
time of the collision, It was dark and hazy; 
that the man on the forecastle reported a sail 
right ahead; that he then told the quarter- 
master, who was with him at the wheel, to 
port the wheel, and rang the beUs to stop and 
back the engine, and did this as quickly as it 
could be done; that he saw the schooner one 
and a half or two minutes before she was 
struck, and that the schooner was not more 
than from a quarter to a half of a mile ofE 
when he first saw her; that he used his night 
glass, and with it got a fiill view of the 
schooner; that, as soon as he heard the report 
of the lookout, he rang the bells, and put the 
glass to his eye; and that he saw the schooner 
with the naked eye, before he used the glass. 

The master of the steamer says, that the 
night was dark and hazy; that he was in his 
berth in the pilot-house, awake, when he heard 
the report of the lookout, "Sail on the port 
bow;" that the pilot gave orders to port the 
helm instantly, and then rang the bells to stop 
and back; that he, the master, jmnped to the 
wheel, and found it hard-a-port; and that the 
collision took place about the tune the last bell 
was struck. 

The quarter-master, who was at the wheel 
with the acting-pilot, says, that the night was 
dark, thick, and hazy, at the time; that the 
lookout on the forecastle cried out, "A sail 
ahead;" and that the order was then given, as 
quickly as possible, to port and to stop and 
back. 

A hand, who was on the bridge, says, that 
the report was "A sail;" that the night was 
dark and cloudy; that, when the sail was re- 
ported, the schooner was the steamer's length 
off; and that the wheel of the steamer was 
ported, and her engine stopped and backed. 
The lookout on the foreca'stle, who reported i 



the sail, says, that the night was rather foggy, 
and there was quite a vapor arising from the 
water; that, when he caught sight of the ves- 
sel, it was too thick for him to tell what sort 
of a vessel she was; and that, just before the 
steamer struck her, he saw that her boom was 
over to her port side. 

It is manifest, on this evidence, that the 
steamer's helm was ported in entire igno- 
rance on the part of those on board of the 
steamer as to which way the schooner was 
heading, or even what sort of a vessel she 
was. This was a fault on the part of the 
steamer, and it was a fault which led to the 
collision, for, it is apparent, that. If the steam- 
er had not ported, she would have gone under 
the stern of the schooner. The schooner kept 
on her course, close-hauled, heading west- 
southwest, and the steamer, by porting, and 
keeping her'helm hard-a-port, persistently fol- 
lowed ujp the schooner, and ran into her and 
sank her. Whether this was done by the 
steamer wilfully or ignorantly makes no dif- 
ference. If she knew how the schooner was 
heading, and then ported, the act was wilful, 
and was a fault, as she was bound to keep 
out of the way of the schooner. If she did 
not know how the schooner was Sheading, and 
ported in ignorance, the act was equally 
faulty. It grew out of the incompetence and 
mismanagement of the man at the wheel. 

The story as to the porting is fully confirm- 
ed by the testimony of those on board of the 
schooner. They saw the steamer's lights 
some distance off, bearing west half south, 
just after the schooner had changed to the 
tack she was on at the collision. They first 
saw her two white lights, one high up and 
one ,on the bow, the two being in range. 
Then, as the schooner went on heading west- 
southwest, the steamer's green light came in- 
to view, then her red light came into view, 
so that both the green and the red were visi- 
ble, and then the green disappeared and the 
red alone was visible, and this continued so 
till the collision. This shows that the steam- 
er was swinging to her own starboard on a 
port helm, and swinging toward the schooner 
as the s(iiooner went on close-hauled. The 
testimony from both vessels entirely concurs, 
and shows that this porting of the steamer's 
helm caused the collision. This is sufficient 
to condemn the steamer in damages. The 
Louisiana [Case No. 8,537]. 

The only defence set up In the answer is, 
that the schooner changed her course, and 
that, as soon as the scliooner could, with all 
proper caution, be seen from the steamer, the 
steamer was stopped and backed, and every 
exertion made to avoid the collision. It is 
proved that the schooner did not change her 
course. 

An effort was made on the part of the 
claimants to show that the night was so dark 
and thick and hazy that the schooner could 
not have been seen at any greater distance 
than she was seen. There are several an- 
swers to this position: (1) She was, in fact. 
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seeD. at a distance far enough off to liare 
avoided her, if the steamer's helm had not 
been wrongfully put to port. (2) The night 
was not so dark or hazy as to prevent the 
schooner being seen at a greater distance, if 
a proper lookout had been kept on the steam- 
er. (3) If the night was as thick and hazy 
as claimed, the steamer was running too fast. 

I regard the evidence of the passenger, the 
engineer, and the storekeeper, as to the thick- 
ness of the night, as of very little weight. 
They came out suddenly into the darkness, 
under circumstances which made it impossi- 
ble for them to judge as to how far a vessel 
could be seen. The evidence of the pilot, as 
to how far off he did in fact see the vessel, 
Is much more reliable. He had been out in 
the night, and his eyes were gauged to its 
condition. He does not pretend, nor does 
any one on the steamer, that the eoUision 
would have happened if the steamer had not 
ported, after seeing the schooner, in ignorance 
of her course. 

That the night was not a foggy one, is 
shown, also, negatively, by the fact that the 
steamer was not using her steam-whistle. No 
witness pretends that she was, except the 
lookout on the steamer, who, on his examina- 
tion in open court, after the ease had closed, 
he not having heard any of the testimony 
of the other witnesses, or any part of the trial, 
fabricated the story that the steamer kept 
blowing her fog whistle because the fog was 
so thick. 

I am also satisfied, from the evidence, that 
the schooner had a light set in her starboard 
fore-rigging, and properly burning at the time 
of the collision. 

There must be a decree for the libell{ints, 
with a reference to a commissioner to ascer- 
tain the damages. 

[NOTE. On appeal to the circuit court the 
above decree was affirmed. Case No. 17,441. 
An appeal was taken to the supreme court, and, 
on motion and affidavit, commissions were issued 
therefrom to take further testimony. See 12 
Wall. (79 U. S.) 389. It does not appear, how- 
ever, that the cause was ever brought to a hear- 
ing.] 



Case 'No. 17,440. 

The WESTERN METROPOLIS. 

[6 Blatchf. 210.] i 

Circuit Court, S. D. New York. Oct. 9, 1868. 

Coi/WSiON — Steasier and Sailing Vessel— ^Onus 
OF Puoop— Change op Couese in Extremis. 

1. Where it is the duty of a steamer to avoid 
a sailing vessel, the onus is on the steamer to 
show, in case of a collision, that the sailing ves- 
sel did not keep her course, or to show some 
other fault on the part of the sailing vessel, 
that contributed to the collision. 

[Cited in The H. P. Baldwin, Case No. 6,812; 
The Cyclops, 45 Fed. 124.] 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



2. Where the change of course by the sail- 
ing vessel is made under impending danger and 
in extremis, the steamer is responsible for it. 

[Cited in The H. P. Baldwin, Case No. 6,812; 
B'^arr v. The Pamley, 1 Fed. 637; Ladd v. 
Foster, 31 Fed. 831.] 

3. The duty of a steamer, at night, not to ap- 
proach too near to a sailing vessel, in meeting 
her, when there is room to give her a wide berth, 
enforced. 

[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York.] 

This was a libel in rem, filed in the dis- 
trict com't, by the owners of the schooner 
Mary C. Town, against the steamer Western 
Metropolis, to recover for the damages sus- 
tained by the schooner, in a collision which 
happened between the two vessels, about y 
o'clock p. m., on the 10th of Febniary, 1864, 
on the Potomac river, a few miles above 
Blackstone's Island and lighthouse. The dis- 
trict court dismissed the libel [case unreport- 
ed], and the libelants appealed to this court. 

Dennis McMauon, for libelants. 
Chaales Donohue, for claimants. 

NELSON, Circuit Justice. The steamer 
was coming up the river. The schooner was 
going down, with the wind northerly, so that 
she had it nearly full, and was moving at 
the rate of about eight knots an hour. The 
steamer was going at half speed, about five 
knots, intending soon to anchor. The night 
was not dark, the steamer having been seen 
some four or five miles ahead, by the hands 
on the schooner, and the schooner having 
been seen by the steamer some one and a half 
or two miles off, though there is some diver- 
sity of opinion among the hands on board of 
the steamer. Each vessel, however, saw the 
other in time to adopt, and follow out, proper 
measures to avoid the disaster. As it was 
the duty of the steamer to avoid the schooner 
in passing, assuming that the latter kept hei* 
course, tlie onus rests on the steamer to show 
that the schooner did not keep her course, or 
to show some other fault that contributed to 
the collision. This the steamer has under- 
taken to do; and she insists, that the schoon- 
er changed her course, as the two vessels ap- 
proached each other, and thereby defeated 
the movement 'Of the steamer, by starboard- 
ing her helm, to pass the schooner in safety, 
and go under the schooner's stern, the latter 
porting about the same time, and giving way 
in the same direction. The whole defence- 
turns upon this position. The court below 
found the schooner in fault, and dismissed 
the libel on this ground. After the best ex- 
amination I have been able to give to the 
case, I regret to say, that I cannot concur in 
this opinion, I am forced to the conclusion, 
that this movement of the schooner was made 
under impending danger, and in extremis, 
and was one for which the steamer must be 
held responsible. 

The clear weight of the proofs is, that the 
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steamer was within from 300 to 400 yards of 
tlie schooner, and nearlj' dead ahead, when 
the latter ported her helm. The combined 
speed of the two vessels was about 12 or 13 
miles an hour. They must have come to- 
gether in a minute and a quarter, or less 
tlian two minutes, after the change of eours^i 
by tlie schooner. There were five hands on 
the schooner, including the master, all of 
whom were on deck and witnessed the col- 
lision, and maintain this account of it. In 
addition to this, five of the hands on board of 
the steamer, including the pilot, have been ex- 
amined for the libellants, and confirm it. So 
do the master, the second mate, and the 
wheelsman of the steamer, who were exam- 
ined for the claimants. The master, Hilton, 
says that the schooner was a mile, more or 
less, off when he discovered her, but he would 
not name the distance; that it was a vei"y 
short time afterward, but he would not say 
how short, that the collision occurred; and 
that it occurred a veiy short time after the 
schooner changed her course, but he would 
not say how short, although pressed by the 
counsel for the libellants. This master seems 
to have been quite uninfoi-med as to his du- 
ties. He says that if two vessels, one a 
steamer and the other a sailing vessel, are ap- 
proaching head and head, it is the duty of 
each to port and go to the right; and that 
there is no distinction between a steamer and 
a sailing vessel and two steamers, as to the 
duty. The second mate, Cowen, says, that 
he went up on the forecastle, on hearing the 
schooner reported; that he then first saw her; 
that it was about five minutes after he saw 
her that the collision oceuiTed; that the 
schooner was about a quarter of a mile off 
when he first saw her; and that she was 
very close when she crossed the steamer's 
bows. He adds: "As near as 1 can judge, 
she, the schooner, was not more than the 
length of our ship, 250 or 300 feet off, when 
she altered her course." Again, he repeats, 
in answer to the question: "Q. About how 
far off was the schooner from you when she 
commenced to put her helm to port? A. 1 
judge somewhere between 250 and 300 feet." 
The quartermaster, Kain, who was at the 
wheel, says, that the schooner was a very 
short distance off'when he first saw her; and 
tliat the master blew the whistle a very short 
time after this. To the question, "Q. How 
long was it after blowing the whistle, that 
the schooner kept away," he answers, "A. 
Right away. Q. How soon? A. Quick as 
thought. Q. She had not. kept away before 
that, had she? A. No, sir." The same wit- 
ness states: "I put the wheel hard-a-star- 
board hy his, the captain's, orders. Q. Before 
or aCter the whistle blew? A. Immediately 
after the whistle blew." 

Now, this testimony strongly cox-roborateb 
the account of the collision given by the 
hands on the schooner. To them the steam- 
er appeared ^to be approaching nearly ahead, 
and, as she neared them without any indi- I 



cations of a change of course, it is not sur- 
prising that some alarm should have existed 
on boar^ of the schooner. Her master says, 
that, in this state of anxiety, and when a col- 
lision seemed almost inevitable, he lieard the 
whistle of the steamer— one long blast— 
which he took to mean, or indicate, that the 
schooner should go to the right, and that he 
immediately ported her helm and bore away. 
The hands on the schooner say, that, at this 
^point of time, the steamer was only some 300 
'or 400 yards off. The master of the steamer 
says, that the collision was a very short 
time after the change of the course of the 
schooner. The second mate of the steamer 
says, that the schooner was only 250 or 300 
feet off when the change took place; and 
the quartermaster, who was at the wheel on 
the steamer, says, that the schooner did not 
change her course till after the captain blew 
the whistle. This last witness also says, 
that the schooner was but a very short dis- 
tance off when he first saw her; that the 
whistle was blown a very short time after 
this; that it was still later when the schoon- 
er first changed her course; and that he did 
not starboard his helm, or make any change 
in the course of the steamer, until after the 
whistle was blown. The pilot of the steam- 
er agrees with the hands on the schooner, 
that the latter was not over 300 yards off 
when she changed her course. According to 
his account of the transaction, the schooner, 
when her light was first discovered, was sup- 
posed by him, and the master, to be a vessel 
at anchor, and they steered directly toward 
her, till they discovered she was under way, 
when they starboarded their helm. 

Upon the whole, I feel a very strong con- 
viction, on the evidence, that the steamer, 
before changing her course, had approached 
so near to the schooner, that there was not 
only a 'well-grounded fear of a collision, but 
•actual danger of it This must be so, wheth- 
er the weight of it be regarded as establish- 
ing that the change of course by the steamer 
took place when the distance between the 
two vessels was 300 or 400 yards, or ac- 
cording to the master of the steamer and 
some of her hands, a very short time after 
the schooner changed her course, or when 
the schooner was some 250 or 300 feet off; as 
stated by the wheelsman. It is not surpris- 
ing, when we take into account the disparity 
in the size and momentum of the two vessels, 
the steamer being of 2,500 tons, and the 
schooner of 150, that, on their approaching 
within 300 or 400 yards distance of each oth- 
er, which, at their combined speed, would 
cause them to meet in less than two min- 
utes, or, according to the distance as fixe<l 
by the wheelsman of the steamer, within 
about as many seconds, some alarm should 
exist on board of the schooner; and, even if 
her change of course was in a direction that 
contributed to the disaster, which is doubt- 
ful, the fault must be attributed to the steam- 
er. The river, at the place of the collision, 
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is from four to five nules -wide. There was, 
therefore, no excuse for the near approach 
of the steamer to the schooner, i^ passing 
her. There was abundance of room,' clear 
of all obstructions, for the steamer to pass, 
and give to the schooner a wide berth. The 
truth seems to be, that the schooner was not 
discovered by the steamer until she was 
very near. The master, though strongly 
pressed, would not 'say that she was a mile 
off; and some of the hands say half a mile.^ 
The evening was not dark, and a vessel's 
lights could have been seen two or three 
miles without difficulty. Some ill feeling 
seems to have existed between the master 
and the pilot of the steamer. Both of them, 
according to the proofs, were engaged in giv- 
ing orders at the time of the disaster; and 
the master strongly intimates that the pilot 
was incompetent Still, the wheelsman says 
that he took his orders from the pilot, and 
the lookout says that he communicated with 
the pilot, and even the master, Hilton, says, 
that he obeyed the pilot's orders. 

The decree below must be reversed, and a 
decree be entered for the libellants, with a 
reference to ascertain the damages. 



Case No. 17,44L 

The WESTERN METROPOLIS. 

[T Blatchf. 214.] i 

Circuit Court, S. D. New York. April 23, 
1870.2 

Collision — Schooxeu asd Steamer — Chaxge of 
CouKSE — Speed. 
3. Where a schooner, closehauled, was cross- 
ing the course of a steamer, held, that it was 
tiie privilege and duty of the schooner to keep 
her course, and the duty of the steamer to avoid 
the schooner. 

2. The following conclusions arrived at in re- 
spect to the collision in this case, which oc- 
curred at night, between a schooner and a steam- 
er: If the night was either so dark or so foggy' 
that the steamer, by slowing, stopping and 
backing as soon as she discovered the schooner, 
could not avoid the collision, then the steamer 
was moving at too great speed. 

[Cited in The Colorado, Case No. 3,028; The 
City of Panama, Id. 2,764; The Alberta, 
23 Fed. 812; The Oregon, 27 Fed. 755.] 

3. It was a fault in the steamer, when she 
saw the schooner and the danger of collision, to 
port her helm, in ignorance of the direction in 
which the schooner was heading. 

4. If the helm of the steamer had been kept 
steady, the fact that the course of the schooner 
was across the course of the steamer, to the 
starboard of the steamer, would soon have ap- 
peared, and also the fact that the proper change, 
if any, was for the steamer to starboard. 

[Appeal from the district court of the 
United States for the Southern district ^of 
New York.] 

[This was a libel by John Low, Jr., owner 
of the Triumph, to recover damages for a 
collision with the Western Metropolis. From 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [Affirming Case No. 17,439.] 



a decree of the district court in favor of li- 
belant (Case No. 17,439), an appeal was tak- 
en to this court.] 

Erastus 0. Benedict and Robert D. Bene- 
dict, for libelant. 
William M. Bvarts, for claimant. 

WOODRUFF, Circuit Judge. It Is quite 
unnecessary to recapitulate the evidence in 
this ease, or discuss the questions of fact in 
relation to which there is any conflict of tes- 
timony. The schooner Triumph, of which 
the libellant was owner, laden with fish, 
was, at about four o'clock in the morning of the 
17th of March, 1864, on her voyage from 
Gloucester, Massachusetts, to New York, at 
a place eastwardly from the Cross Rip Light, 
near Nantucket Shoals. The wind was 
northwest by west, and, after beating out 
her port tack, she had tacked to the south- 
west, and, while on that starboard tack, 
elosehauled, she was seen by the lookout on 
the steamer Western Metropolis, which was 
then on her passage from New York to Bos- 
ton, and was running on a course about east. 
She was immediately reported to the pilot, 
and seen by him and the man at the wheel 
dead ahead, or a little on the steamer's port 
bow. The evidence of all the witnesses, as 
well those produced by the libellant as those 
produced by the claimant, establishes very 
satisfactorily that, if the steamer had kept 
her proper course, she would have passed to 
the windward of the schooner, at a perfectly 
safe distance astern of her. Although there 
is much discrepancy as to the state of the 
atmosphere, and the distance at which a 
sailing vessel could be seen, and, also, as to 
whether the schooner had a light burning in 
her rigging, the testimony of the pilot him- 
self shows that he in fact saw the schooner 
in season to take the proper manoeuvre, had 
he known whether any change of course 
was necessary. In entire ignorance whether 
the schooner was approaching him or going 
from him on a direct line, or was crossing 
to the southward or to the northward, the 
pilot of the steamer gave the order to port 
her helm, and it was hove hard-a-port See- 
ing the danger of collision, he next ordered 
the engine to be slowed, stopped and backed, 
which was accomplished, but the headway 
of the steamer was such that a collision en- 
sued, which sank the schooner, and she with 
her cargo were wholly lost, and with her 
two of her seamen. 

The grand mistake of porting the helm of 
the steamer swung her around to starboard, 
so as to place her in pursuit of the schooner, 
or to bring her on a line converging to the 
schooner's course, and meeting it precisely 
at the place of collision. Whatever view be 
taken of various aspects of the case, the 
steamer was wholly and solely in fault. The 
schooner was elosehauled on her starboard 
tack, and it was not merely her privilege, 
but, in such circumstances, in the night, in 
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view of the near approaeli of the steamer, 
it was her duty to Iceep her course, in order 
that the steamer might-not he embarrassed 
in doing her duty, which was to avoid her, 
and this the schooner did. 

1. If the night was either so darlc or so 
foggy that by slowing, stopping and baclx- 
ing as soon as the schooner was discovered 
the collision could not be avoided, then the 
steamer was moving at too great speed. 
The proof is, however, I thinls:, decidedly, 
that she saw the schooner at a distance 
quite suflScient. 

. 2. When she saw the schooner and the 
danger of collision, it was a palpable fault 
to port the helm, not knowing which way 
the schooner was heading. 

3. If the helm of the steamer had been 
kept steady, an observation of much less 
than a minute would have shown that the 
course of the schooner was, as in truth it 
was, across the course of the steamer, to the 
southward, and would also have shown that, 
if any change was necessary or prudent, it 
was to heave the helm to starboard. 

Independently of the conflict as to wheth- 
er the schooner had a light or not, or wheth- 
er there was a fog or not, the case seems to 
me too clear to demand further discussion. 

The decree must be affirmed, with costs.- 

[An appeal was taken to the supreme court, 
and, on motion and affidavit, commissions were 
issued from that court to take additional testi- 
mony. 12 "Wall. (79 U. S.) 389. It does not ap- 
pear, however, that the case was ever brought 
to a hearing.] 



WESTERN METROPOLIS, The (TOWN v.). 
See Case No. 14,114. 

WESTERN R. CORP. (ATRES v.). See Case 
No. 689. 



Case ISTo. 17,443. 

In re WESTERN SAV. & T. CO. 

[4 Sawy. 190; i 17 N. B. R. 413.] 

District Court, D. California. Feb. 15, 1877. 

Petition in Bankuuptot — Allkgation op In- 
debtedness — Insdfpiciengt— Thansfek of 
Claim— Dismissal op Petition. 

1. Where the petition contained an allega- 
tion that the debtor owed a debt, but no alle- 
gation that it was owed to the petitioning cred- 
itor, Jield, insufficient. 

2. Where the petition of a petitioning credit- 
or has been dismissed for insufficiency, but 
leave has been given him to file with the other 
creditors an amended petition, which has been 
filed accordingly, and it appears that at the 
time of signing such amended petition he had 
ceased to be a creditor, having assigned his 
demand, hdd, that the amended petition must 
be dismissed. 

Thompson & Hart and J. Naphtaly, for peti- 
tioning creditors, 

T, B. Bishop, Geo. Cadwalader, and H. H, 
Haight, for respondents. 

1 [Reported by L. S. B, Sawyer, Esq,, and 
here reprinted by permission,] 



HOFFMAN, District Judge. A petition 
having been heretofore filed against the above 
corporation, a motion. was made to dismiss it 
on various groimds partieidarly set forth in 
the papers. The motion having been fuUy ar- 
gued and submitted, the objections raised on 
behalf of the respondent were in part sustain- 
ed, and the petition was ordered to be dis- 
missed, unless the petitioner should, within 
ten days, file an amended petition. The 
amended petition has accordingly been filed, 
together with amended proofs of debt, and a 
motion to dismiss the proceeding has been 
again made, argued and submitted. 

The first objection is to the allegation in re- 
spect to the indebtedness due C. W. Sherwood, 
one of the petitioning creditors. The petition 
avers that "the demand of the said C, W. Sher- 
wood consists of a deposit made with the 
Western Savings and Trust Company, amoimt- 
ing to the sum of $580,17, in United States 
gold coin, and interest thereon, and is wholly 
impaid," This allegation is obviously insuffi- 
cient. The object of the averment is to show 
to the court: (1) That the alleged bankrupt 
owes the debt; and (2) that the debt is owed 
to the petitioning creditor. The allegation 
above cited may be sufficient to show that a 
deposit of ?506.17 was made with the com- 
pany, and that it is unpaid; but it does not 
aver that Sherwood made the deposit, or that 
the original depositor has assigned the de- 
mand to him, or any other fact which con- 
nects him as owner with the indebtedness. 
The averment thus whoUy fails to establish 
the fact that Sherwood is a creditor of the 
company. 

It is contended, on the part of the petitioning 
creditors, that this objection should have been 
taken on the previous motion to dismiss, and 
that it is now too late to urge it. To this the 
counsel for the company reply, that in point 
of fact it was so taken and insisted on. I con- 
sider the inquiry immaterial. By leave of the 
court, a new and amended petition has been 
filed. It in effect supersedes, and is a sub- 
stitute for, the original petition. Any objec- 
tion to which it is obnoxious can now be 
taken, irrespective of the fact that the former 
petition was open to the same objection, and 
whether that objection was or was not made 
on the former motion. The amended petition 
forms now the foimdation of the whole pro- 
ceeding; not in the sense that the proceeding 
is to be deemed to have been commenced at 
the date at which it was filed, but in the sense 
that all subsequent proceedings must rest up- 
on it, and that its allegations must be suffi- 
cient in law to authorize the adjudication 
which it prays for. 

2. It is objected that the proof of debt of 
the petitioner, E, W. Bradford, is not in ac- 
cordance with form fifty-five, prescribed by 
the supreme court. The deposition avers that 
the said company was, on the second day of 
October, justly indebted imto the said depo- 
nent, etc. It does not state that the company 
still is so indebted to him. The allegations ot 
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the petition are equally defective. It is al- 
leged "that the demand of the said E. W. Brad- 
ford consists of several deposits made at va- 
rious dates, with the said Western Savings 
and Trust Company as a bank, amounting to 
$64.60 in United States gold coin, and that the 
same is wholly unpaid." Neither the petition 
nor deposition states that the petitioner is now 
a creditor of the company. For the reason 
already given, the objection must be sustained. 
But, in this instance, the ^question is not mere- 
ly whether tlie petition and deposition have 
been drawn with technical precision and eer- 
taintj' of averment. 

It appears, that subsequent to the filing of 
the first petition, and after the court had 
given leave to the petitioning creditors to file 
an amended petition and proofs of debt, Brad- 
ford assigned his demand to one Matthews, 
who is now its admitted owner. Alatthews 
thereupon gave notice of his purchase of the 
claim to the attorney for the creditors, and 
advised them that he declined to avail him- 
self of the permission to amend, or to par- 
ticipate any further in the proceedings; and 
that he withdrew from them all authority to 
tise his name or that of Bradford in the mat- 
ter, and he forbade the attorneys from acting 
in any manner for himself or Bradford with 
reference to the claim, of which he had be- 
come the owner and holder. It seems that 
notwithstanding this transfer, Bradford has 
joined the other creditors in signing the 
amended petition, but has necessarily modi- 
fied the allegations of his dejjosition and of 
the petition to conform to the actual facts. 
Matthews thereupon obtained an order upon 
the petitioning creditor to show cause why 
the amended proof of debt filed by Bradford 
should not be stricken from the file, and why 
the proceedings, so far as Bradford is con- 
cerned, should not be dismissed, and his name 
stricken from the amended petition. The 
question thus presented was fully argued by 
counsel, and submitted simultaneously with 
the motion to dismiss on the part of the com- 
pany. The petition of Matthews, on which 
the order to show cause was issued, sets forth 
the facts already detailed, and in addition, 
states the circumstances which induce him to 
believe that the interests of the cireditors will 
not be promoted by a further prosecution of 
the proceedings in bankruptcy. It avers that 
the affairs and assets of the company are now 
in the hands of a receiver, appointed by the 
district court of the Nineteenth judicial dis- 
trict of this state, on the seventh of July, 
1876. That said receiver is engaged in dis- 
posing of tlie property of the company for the 
purpose of dividing the proceeds among its 
creditors; that he has become familiar with 
its affairs, and can much more speedily and 
satisfactorily than any other person wind up 
and settle them; that the receiver has com- 
menced an action against the late president 
of the company and his bondsmen for the 
sum of $16,000, alleged to have been improp- 
erly taken from said corporation. That Gri- 



ley, a petitioning creditor, is one of the bonds- 
men sued, and tliat he believes the object and 
motive of the preceding in bankruptcy is to 
prevent the prosecution of the said action on 
this point by taking the affairs of the corpora- 
tion out of the hands of the receiver. The 
petitioner further represents that the neces- 
sary result of an adjudication in bankruptcy 
against the corporation will be a suit between 
the assignee in banlo-uptey and the receiver, 
which wiU cloud the title to real estate, which 
should be sold as soon as practicable, and 
consume the assets of the estate in imneces- 
saiy litigation. No affidavits in denial of 
these allegations have been filed, and the 
case has been argued on the assumption of 
their substantial correctness. 

It is contended on the part of the petition- 
ing creditors that Bradford, having signed the 
petition with full knowledge of the facts, 
could not thereafter be allowed to withdi-aw 
from the petition and have the proceedings 
dismissed as to him, and thus break up the 
quorum and deprive the court of jm-isdic- 
tion; and that Matthews, who has succeeded 
to his rights, stands in the same position. In 
support of this view, In re Heffron [Case No. 
6,321], In re Sargent fCd. 12,361], In re Frost 
[Id. 5,13i], and In re Mendenhall [Id. 9,424], 
are cited. 

The question, whether a creditor, who has 
united in the petition, has, up to the moment 
of adjudication, the absolute right to defeat 
the proceedings by withdrawing his name 
fi'om the petition, it is unnecessaiy to discuss. 
No authority has been cited to show that the 
court may not, in its discretion, permit him 
to do so. And if a decision on that point 
were requisite I should be compelled to re- 
gard this ease as presenting very strong cir- 
cumstances for the exercise of the disei-e- 
tionarj' power of the court. 

But the conclusive answer to the objection 
of the petitioning ereditoi-s is, that Bradford 
has never acquired the status of a petitioning 
creditor. He has attempted to do so, but, he 
has failed to advise the court by apt and ap- 
propriate allegations and proofs that he has 
any right to intei-vene in the proceeding. His 
petition was therefore ordered to be dismissed, 
unless within a given time he should, in eon- 
junction with the other creditors, file an 
amended petition sufficient to support the pro- 
ceeding. 

An amended petition has accordingly been 
filed, and his signature attached to it. But it 
appears by his proof of debt and by testimonj 
aliunde that at the time the deposition was 
signed and filed he had ceased to be a cred- 
itor. The amended petition, therefore, on 
which an adjudication is prayed for, and on 
which the adjudication and all futm'e proceed- 
ings in the case must rest, is not only not 
drawn in the fonn prescribed by the supreme 
court, but it cannot now be so drawn consist- 
ently witli tlie admitted facts of the ease. 

I consider this objection fatal to the peti- 
tion. I do not deem it necessary to examine 
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particularly the objections to the allegations 
of the petition in respect to the demands of 
other creditors, and the proofs of deht filed 
T)y them. I may observe, however, that, in 
my opinion, Tvhere the petition and proof of 
debt show that a petitioner is the holder and 
-owner of a certificate of deposit issued by 
the bank upon a deposit made with it by him, 
or by a party who has assigned the certificate 
and claim to him, and that the smn so de- 
posited remains due and unpaid, no further 
statement of the consideration of the debt 
need be made, nor anj^ more partieulai- de- 
scription of it given. 
The petition must be dismissed. 



Case JSTo. 17,443. 

WESTERN TEANSP. CO et al. v. The 
GREAT WESTERN et al. 

[4 West. Law Month. 281.] 

District Court, N. D. New York. June, 1862. 

DiSTUICT COUKTS — AdMIKALTX JURISDICTION — 

FoHEiox Vessels— Allowance of Salvage. 

1. Under the constitution of the United 
States and the judiciary act of congress of 1789 
[1 Stat. 73], the district courts of the United 
States have plenary jurisdiction in admiralty 
of all cases arising on the Great Lakes, and 
other waters connected with them and the 
ocean, wherever practicably navigable, as well 
above as below the flow of tlie tide from the 
sea. 

[Cited in The Leonard, Case No. 8,256.] 

2. Th'e restriction in the judiciary act of 1789, 
conQning jurisdiction to waters navigable from 
tlie sea by vessels of 10 tons burden or more, 
applies, exclusively, to seizures under the laws 
of impost, navigation, or trade, in matters of 
revenue only. 

3. This general jurisdiction is not abridged by 
the act of 1845 [5 Stat. 726], which was passea 
to extend the jurisdiction of district courts. It 
is possessed entirely independent of that act. 
The jurisdiction of the district court of the 
United States in case of salvage is not eon- 
fined to American property, nor to cases oc- 
ourring in American waters. The amount to 
be allowed for salvage is not prescribed by any 
rule, or limited to any proportional part of the 
value of the property saved, but rests entirely 
in the sound discretion of the court; and is de- 
pendent on the labor, perils, and dangers in- 
curred by the salvors, and the good faith that 
they exercise towards the owners of the proper- 
ty saved. The want of good faith may be 
such as to reduce the salvage to a very small 
sum, or to destroy all claims to it. 

I. Hubbell and E. Cook, for libelants. 
G. B. Hibbard, for respondents. 

HALL, District Judge. This is a cause "Of 
salvage, prosecuted by the owners, the master, 
and a portion of the crew of the steamer pro- 
peller Illinois, an American vessel of about 
500 tons burden. The schooner Great West- 
em, a Canadian vessel of about 192 tons bur- 
den, whilst on a voyage from Kincardine, Can- 
ada West, to Montreal, in Canada East, witli 
a full cargo of wheat, collided with the Ameri- 
■ean schooner Milwaukee Belle, of about 368 
tons burden. The collision occurred in Cana- 
<lian waters, about 25 miles east-northeast 



from Rondeau, on the northern shore of Lake 
Erie, on the 5th of June, 1861, about half-past 
two o'clock in the morning. The night was 
very dark and i-ainy, and the signal lanterns of 
the Western were broken and their lights extin- 
guished when- the vessels struck. The West- 
em was straek on her port bow by the luff of 
the starboard bow of the Belle, and the stems 
of the two vessels then swung around until 
the two vessels lay side by side. The wuid 
was blowing hard from the northeast, and 
there was a heavy sea. The two vessels were 
chafed and pounded together by the wind and 
sea, and the boat and one of the davits of the 
Great Western, and also a portion of her head- 
gear, were carried away. The bowsprit was 
probably strained or sprung by the collision, 
but was not carried away until after the ves- 
sels finally separated. Immediately after the 
collision, and while the vessels were chafing 
and pounding, the pumps of the Western were 
tried, and it was found that she had taken in 
considerable water. After the pumps had been 
in operation for a very few minutes, one of 
the crew of the Western, after ajx examuiation 
of the fore peak, reported to her master that 
there were three inches of water over her ceiling. 
Efforts were made to separate the vessels, and 
in a short time the Belle, which was light- 
having only about 100 tons of coal on board as 
ballast— commenced ranging ahead of the 
Western. The ofiicers of the latter then re- 
quested the master of the Belle to throw them 
a hawser and take them in tow. A hawser 
was accordingly sent on board the Western, 
and made fast to the foremast, and her mate, 
following most of the crew who had, without 
orders, already gone aboard the Belle, in the 
belief that the Western was so much injured 
and was taking in water so rapidly that there 
was danger of her going immediately down, 
endeavored to make hawser fast to a timber- 
head of the Belle. The master of the Western 
followed his mate on board the Belle, and de- 
sired the master of the latter vessel to take 
the former in tow. This was assented to, but, 
in the darlmess, hurry, and confusion, the 
mate and those assisting him failed to get 
more than a single turn of the hawser around 
the timber-head, and, as the Belle ranged 
ahead, the hawser slipped, and for that reason 
was not made fast to the Belle. The vessels 
then separated, the hawser of the Belle still 
remaining fast to the foremast of the Western, 
and the master and the whole crew of the 
Western being on board the Belle. The mas- 
ter of the Western then requested the master 
of the Belle to keep near the Western imtil 
daylight. This he at first consented to do; 
but, on examining his vessel, and finding that 
two of the bolts of his chain-plates had been 
broken, he declined to do so, fearing he 
might lose his masts, and perhaps his vessel. 
He therefore told the master of the Western 
that it was "sufficient to lose one vessel, and, 
putting his vessel before the wind, he proceed- 
ed up the lake. The Western was thus left 
by her master and crew, about three o'clock 
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in the morning, without any light or any per- 
son on board, and with the scuttle covering 
the entrance to the forecastle, and one of the 
slides covering the entrance to her cabin open. 
Through these openings she took in considera- 
ble water, as the waves broke over her; and it 
is possible, and indeed probable, that she was 
leaking slightly near the stem. In the morn- 
ing she was out of sight from the Belle, and 
it is quite apparent that her master and crew 
believed there was scarcely a possibility that 
she was still above water, and that they enter- 
tained no expectation of again returning to 
the wreck. About two o'clock in the afternoon 
of the same day, or about eleven hom'S after 
she was thus abandoned, the Western was 
discovered by the officers of the Illinois. She 
was about 15 or 20 miles southeasterly from 
Rondeau Point, and was probably from 6 to 
10 miles southeasterly of the line of the prop- 
er course of the lUinois, and of the ordinary 
track of vessels proceeding to Buffalo, to 
which port the Illinois was bound. The Illi- 
nois at once proceeded to the Western, and the 
mate and four men were immediately sent on 
beard the wreck. They found her deserted, 
the bowsprit broken ofE near the stem, and 
floating alongside, her main gaff broken, her 
wheel broken to pieces, her rigging partially 
carried away, with spars, rigging, sails, and 
other things in a confused mass on deck, where 
they had been rolling and sliding about, chaf- 
hig the Western's deck. The vessel was clear- 
ly in an unnavigable and most dangerous con- 
dition, and, if not fallen in with, would soon 
have gone down. On further examination, it 
appeared that there were about five feet of 
water on the floor of her forecastle, her cabin 
floor was wet, and she was so full of water 
that at her waist her sides were but little 
above the water of the lake. Though the wind 
had gone down, the dead sea still broke through 
her scuppers, and ran across the deck. She 
had settled down considerably by the head, 
and the water was running into her forecastle 
through a small opening made by the starting 
of the hood ends from her stem. In her then 
condition she would not probably have lived 
more than six hours in a perfectly calm sea, 
and she might have gone much sooner. The 
pumps of the Western were rigged and work- 
ed. Some other assistance was sent from the 
Illinois, and, after pumping two or three 
hours, she was considered safe to tow. She 
was then— between 4 and 5 o'clock in the after- 
noon — taken in tow by the Illinois, and the two 
vessels reached Port Stanley between 11 and 
12 o'clock the same evening. Her pumps were 
kept in operation almost continually until the 
next day, and at intervals afterwards. The Illi- 
nois, as before stated, was a propeller of about 
500 tons burden, and she was of the value of 
about $17,000. She had on board a cargo val- 
ued at more than $21,000, which consisted in 
part of live hogs; and in consequence of the 
previous storm, and the towing of the West- 
ern, the Illinois was short of fuel and needed 
food for the hogs on board. For this reason. 



among others, it was thought expedient to go 
into Port Stanley for fuel, to leave the West- 
em there, and to proceed to Buffalo with the 
Illinois and her cargo. The Illinois left Port 
Stanley towards morning, and proceeded to Buf- 
falo. When she arrived, her owner sent the 
propeller Maiy Stewart to Port Stanley, to 
tow the Western to this port. The Alary 
Stewart reached Port Stanley early in the 
morning of the 7th of Jime, and, taking the 
Western in tow, brought her to Buffalo, reaching 
here about 4 o'clock in the morning of the 
8th of June. The dry wheat on board, 
amounting to about 6,089 bushels, was im- 
mediately stored in an elevator, and about 
3,000 bushels of wet wheat were taken out, and 
put in a drying kiln, in order to preserve it 
from further injury. This suit was commen- 
ced soon after. The value of the Western 
when brought to Buffalo was about $4,600, and 
the net proceeds of the sales of her cargo 
amounted to §3,600, after deducting all charges 
and commissions. 

The prominent and most important facts of 
this case have now been bri^y stated, and its 
general charaeteristies sufficiently set forth; 
but other facts and circumstances, upon which 
the question now to be discussed may in part 
depend, will hereafter be noticed in more im- 
mediate connection with the questions to which 
they may respectively relate. It is not insisted, 
on the pait of the claimants, that the services 
rendered to the Western were not in their na- 
tm"e and character salvage services; hut it is 
insisted that they were rendered without per- 
sonal risk, or extraordinary effort; and that, 
therefore, the libellants are not, in any eourt^^ 
or before any tribunal, entitled to ask more 
than a very slight salvage compensation. It is 
also strenuously insisted that this court has no 
jurisdiction to award any salvage to the libel- 
lants, and that the libel must therefore be dis- 
missed for want of jurisdiction. It is not 
urged that the fact that the vessel and caa'go 
proceeded against were the property of British 
subjects, and the fact that she was found by 
the salvors in the waters of Canada, necessari- 
ly deprive this court of jurisdiction. The juris- 
diction of a court of admnalty to award sal- 
vage for the rescue of a foreign vessel from 
impending danger, is well established, and is 
not, at this time, to be questioned. In the case 
of The Two Friends, 1 0. Rob. Adm. 271, 
which was a case of salvage on the recapture 
or rescue of an American ship by the crew, a 
part of whom were British seamen, Sir Wil- 
liam Scott, in 1779, decided this question in 
favor of the jurisdiction. The Two Friends 
had been captured by the French, and the crew 
having rescued her from the captors, and 
brought her into England, the British seamen 
belonging to the crew libelled her for salvage. 
It was objected that the English court of ad- 
miralty had no jurisdiction, as the Two Friends 
was an American ship, but the objection w^as 
overruled. Sir William Scott, in delivering his 
opinion overruling the objections, r^erxing to 
the allegation that the libellants were to be 
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considered as American seamen, said: "I will 
say withotit scruple that I can see no incon- 
venience that would arise if a British court of 
justice was to hold plea In such a ease, or, 
conversely, if American courts were to hold 
pleas of this natture respecting the merits of 
the British seamen on such occasion; for sal- 
vage is a question of the jus gentium, and ma- 
terially different from the question of a mar- 
iner's contract, which is a creatme of the 
particular constitutions of each country, to be 
applied and construed and explained by its own 
particular rules." In the course of his opin- 
ion he also said: "As to those British seamen 
having no connection with America, and hav- 
ing rescued foreign property, I have no doubt 
that tliey are entitled to have their services re- 
warded here; for it would be but a mere modc- 
ery and derision of their claims to send them 
back to America, to hmit out their redress 
against each individual owner of separate bales 
of goods. It were better to inform liiem that 
they were entifled to nothing, than to remit 
them on such a wild pursuit. I should there- 
fore think it a reproach to the courts of this 
country if they are not opened to lend their 
assistance in such a case." And although he 
desired to be understood to deliver no decided 
opinion, whether American seamen rescuing an 
American ship and cargo, brought into Eng- 
land, might not maintain an action in rem hi 
the admiralty as a court of the law of nations, 
he added: "But if there was British property 
on board, and American seamen were to pro- 
ceed against that, I should think it a criminal 
desertion of my duty if I did not support then* 
claim." And in the subsequent case of The 
Good Intent, an English vessel recaptured 
from the French by an American armed ship, 
without resistance, on account of the larger 
force of the American vessel, he awarded sal- 
vage; no opposition to the jmrisdiction having 
been made. 1 C. Rob. Adm. 286. In subse- 
quent cases, both the English and American 
courts of admiralty have maintained their ju- 
risdiction against foreign vessels, in cases of 
salvage, of bottomry, of collision, and even of 
seamen's wages, by clear and unquestionable 
arguments (see 1 Conk. Adra. pp. 34-39, and 
cases there cited), and it is now so firmly es- 
tablished that the learned counsel of the libel- 
lants, in questioning the jurisdiction in the 
present case, did not urge that this court had 
no jurisdiction, in case its jmnsdiction in ad- 
miralty cases was plenary, and was not cir- 
cumscribed or limited by the acts of congress 
by which the jurisdiction of this court had 
been conferred and regulated. The objection 
to the jurisdiction in the present case is based 
upon the act of congress passed in 1S45, for 
the declared purpose of extending the jurisdic- 
tion of liie district courts to certain cases upon 
the lakes and navigable waters connecting the 
same; but the proper determhiation of the 
question thus raised requires an examination of 
the provisions of the constitution of the United 
States in respect to the admiralty and maritime 
jurisdiction of the national courts, the judiciary 
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act of 1789, the act of 1843, and some of the 
decisions of the supreme court of the United 
States upon the subject of adnuralty jurisdic- 
tion. The constitution declares that the judi- 
cial power of the national government shall 
extend to all cases of admiralty and maritime 
jdrisdiction; and the judiciary act of 1789 (sec- 
tion 9) provides that the district courts shall 
have "exclusive original cognizance of aU civil 
causes of admiralty and maritime jurisdiction, 
including, all seizures under laws of impost, 
navigation, or trade of the United States, when 
the seizures are made on waters navigable 
from the sea, by vessels of ten or more tons bur- 
den within their respective districts, as well as 
upon the high seas," &c. The act of 1845, be- 
fore referred to, is entitled "An act extending 
the jurisdiction of the district courts to certain 
cases upon the lakes and navigable waters con- 
necting the same," and provides that "the dis- 
trict courts of the United States shall possess 
and exercise the same jurisdiction in matters 
of contract or tort, arising in, upon, or concern- 
ing steamboats or other vessels of twenty tons 
burden or upwards, enrolled and licensed for 
the coasting trade, and at the time employed 
in the business of commerce and navigation be- 
tween ports and places in different states or 
territories upon the lakes and navigable waters 
connecting the, said lakes, as is now possessed 
and exercised by the said courts in cases of 
like steamboats and other vessels employed in 
navigation and commerce upon the high seas, or 
tide waters, within the admiralty and maritime 
jurisdiction of the United States," &c. 

It is insisted by the claimants that this court: 
now has jiurisdiction of eases arising on the 
Great Lakes only under this act of 1845; that 
therefore it cannot have jurisdiction in this 
ease, because the Western was not enrolled or 
licensed for the coasting trade, because she 
was not, at the time of the salvage rendered 
to her, employed in the business of commerce 
or navigation between ports and places in dif- 
ferent states or territories, but from one port 
to another in Canada, within the same juris- 
diction, and because the act of 1845 limits the 
jurisdiction to matters of contract and tort, 
and a salvage case belongs to neither of those 
classes. The provisions of ttie constitution 
which define the limits of the judicial power 
of the national government does not, per se, 
confer jurisdiction upon any of the national 
courts, other than the supreme eoiurt, which 
is provided for by the constitution itself; and 
it was left to the national legislature to define 
and limit the power and jurisdiction of such 
inferior courts as the constitution authorized 
congress "from time to time to ordain and es- 
tablish." This court must therefore exercise 
its authority within the limits of its jurisdic- 
tion, as declared and defined by congressional 
legislation. Congress might have conferred 
all original jmrisdiction in admiralty cases up- 
on the circuit covu:ts, to the entire exclusion of 
the district courts, for the constitution leaves 
to the discretion of congress the distribution 
of the subjects and cases which they may 
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Ihiok proper to establish. In the exercise of 
that discretion, congress, in 1789, by the pro- 
Tisions of the judiciaiy act already quoted, de- 
clared that the district courts should have 
"exclusive original cognizance of all civil 
causes of admiralty and maritime jurisdic- 
tion"; thus conferring upon the district courts, 
in respect to civU. causes, to which class this 
<;ase belongs, as full and ample and unlim- 
ited original jurisdiction, in admiralty, as it 
was in the power of the national goyemment 
to confer upon the national courts. 

If the act of 1845 was not now in force, it 
would not, at this day, be seriously contended 
that this court had not jurisdiction of this 
case imder the judiciaiy act of 1789; and yet, 
prior to 1845, the admiralty jtu'isdietion upon 
the Great Lakes of the Northwest had not 
been asserted or exercised, except in revenue 
cases. The reason of this, familiar as it now 
is to ever}' admiralty lawyer, need not be giv 
en at length. It is to be fovmd in the histoi-j' 
of the administration of admiralty and mari- 
time law by the courts of this country, and vj 
set forth, very concisely, in the opinion of the 
leai-ned and estimable chief justice of the svr 
preme court of the United States in the cas« 
of The Genesee Chief, decided in that court 
in the December term, 18ol (12 How. [53 U. 
S.] 443). See, also, [The MagnoUa], 20 How. 
[61 U. S.] 296, 299; 1 Conic. Adm. (2d Ed.) pp. 
1-18. 

The Genesee Chief was a case of collision. 
The collision occm-red on Lake Ontario, and 
the libel was filed, as was supposed, imder the 
act of 1845. It was insisted by the claimant 
in that case tliat the act of 1845 was uncon- 
stitutional; that the admiralty jurisdiction of 
the courts of the United States was limited by 
the constitution to tide waters; and that the 
district court had therefore no jurisdiction in 
the case. 

In disposing of the question of jurisdiction 
thus raised, the learned chief justice said: 
"Before, however, we can look into the mei'- 
its of the dispute, there is a question of juris- 
diction which meets us at the threshold. 
When the act of congress was passed under 
which these proceedings were had, serious 
doubts were entertained of its constitutional- 
ity. The language and decision of this court, 
whenever a question of admiralty decision had 
come before it, seemed to imply that, imder 
the constitution of the United States, the ju- 
risdiction was confined to tide waters. Yet 
the conviction that this definition of admiraltj' 
powers was narrower than the constitution 
contemplated has been growing sti'onger every 
day with the growing commerce on the lakes 
and navigable rivers of the Western states. 
And the difficulties which the language and 
decisions of this court had thrown in the way, 
of extending it to those waters, have perhaps 
led to the inquiry whether the law in question 
could not be supported under the power gi*ant- 
ed to congress to regulate commerce. This 
proposition has been maintained in a recent 
work upon the jurisdiction, law, and practice 



of the courts of the United States in admi- 
ralty and maritime causes, which is entitled to 
much respect, and the same ground has been 
taken in the argument of the case before us. 
The law, however, contains no regulations of 
commerce, nor any provision in relation to 
shipping and navigation on the lakes. It 
merely confers a new jm-isdiction on the dis- 
trict courts; and this is its only object and 
pm'pose. It is entitled 'An act extending the 
jurisdiction of the district com-ts to certain 
eases upon the lalces and navigable waters 
connecting the same'; and the enacting clause 
conforms to the title. It declares that these 
com'ts shall have, possess, and exercise the 
same jmisdietion in matters of contract and 
tort, arising in or upon or concerning steam- 
boats and other vessels of twenty tons burden 
and upwards, enrolled and licensed for the 
coasting trade, and at the time eraployed in 
business of commerce and navigation between 
ports and places in different states and terri- 
tories, as was, at the time of the passage of 
the law, possessed and exercised by the dis- 
trict courts in cases of like steamboats and 
other vessels employed in the navigation and 
commerce on the high seas or tide waters 
within the admiralty and maritime jm-isdic- 
tion of the United States. It is evident, there- 
fore, from the title, as well as the body of the 
law, that congress, in passing it, did not in- 
tend to exercise their power to regulate com- 
merce, nor to derive their authority from that 
article of the constitution. And if the eon- 
stitutionahty of this law is supported as a 
regulation of commerce, we shall impute to 
the legislature the exercise of a power which 
it has not claimed under that clause of the 
constitution, and which we have no reason to 
suppose it deemed itself authorized to exercise. 
Indeed, it woidd be inconsistent with the plain 
and ordinary meaning of words to call a law 
defining the jurisdiction of certain courts of 
the United States a regulation of commerce. 
This law gives jurisdiction, to a certain ex- 
tent, over commerce and navigation, and au- 
thorizes the courts to expound the laws that 
regulate them. But the jurisdiction to admin- 
ister the existing laws upon these subjects is 
certainly not a regulation, within the meaning 
of the constitution. And this act of congress 
merely creates a tribunal to carry these laws 
into execution, but does not prescribe them. 

"Nor can the jurisdiction of the courts of 
the United States be made to depend on regu- 
lations of commerce. They are entirely dis- 
tinct things, having no necessary connection 
with one another, and are conferred in the 
constitution by separate and distinct gi-ants. 
The extent' of the judicial power is carefully 
defined and limited, and congress cannot en- 
large it to suit even the wants of commerce, 
nor for the more convenient execution of its 
commercial regulations. And limits fixed by 
the constitution to the judicial authority of the 
courts of the United States would form an 
insuperable objection to this law, if its valid- 
ity depended upon the commercial power. 
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Tliis power is as extensive upon land as upon 
•water, Tlie constitution makes no distinc- 
tion in tliat respect, and if the admiraltj' ju- 
risdiction, in matters of contract and tort, 
wbicli tlie courts of tlie United States may 
lawfully exercise on the high seas, may tie ex- 
tended to the lakes under the power to regu- 
late commerce, it can, with the same propri- 
ety, and upon the same construction, he ex- 
tended to contracts, and torts on land when 
the commerce is hetween difEerent states. 
And it may enibrace also the vehicles and 
persons engaged in carrying it on. It would 
he in the power of congress to confer ad- 
miralty jurisdiction upon its courts over the 
care engaged in transporting passengers or 
nierchandize from one state to another, and 
ever the persons engaged in conducting them, 
and to deny to the parties the trial by jury. 
Now, the judicial power in the cases of ad- 
miralty and maritime jurisdiction has never 
been supposed to extend to contracts made on 
land and to be executed on land. But if the 
power regulating commerce can be made the 
foundation of jurisdiction in its courts, and 
a new and extended admiralty jurisdiction, 
beyond its heretofore known and admitted 
limits, may be created on water under that 
authority, the same reason would justify the 
same exercise of power on land. Besides, 
the jurisdiction established by this act of con- 
gress does not depend on the residence of the 
parties; and, imder the admiralty powers con- 
feri'ed on the district courts, they are author- 
ized to proceed in rem or in personam, in the 
eases mentioned in the law, although the par- 
ties concerned are citizens of the same state. 
If the lakes and waters .connecting them are 
within the admiralty and maritime jurisdic- 
tion, as conferred by the constitution, then 
undoubtedly this authority may be lawfully 
exercised, because this jurisdiction depends 
xipon the place, and not upon the residence of 
the parties. But if the admiralty jurisdiction 
is conflned to tide waters, the courts of the 
ITnited States can exercis.^ over the watei-s 
in question nothing more than ordinary juris- 
dicUon in cases at law and equity. In cases 
of this description they have no jurisdiction, 
if the parties are citizens of the same state. 
This being an express limitation in the grant 
of judicial power, no act of congi-ess can en- 
large it, and, if the validity of the act of 1845 
depended upon the power to regulate com- 
merce, it would be unconstitutional, and could 
confer no authority on the district courts. II 
this law, therefore, is constitutional, it must 
be supported on the ground that the lakes and 
navigable waters connecting them are with- 
in the scope of admiralty and maritime juris- 
diction as known and understood in the Unit- 
ed States when the constitution was adopted. 
If the meaning of these terms was now for 
the first time brought before this court for 
consideration, there could, we think, be no 
hesitation in saying that the lakes and their 
connecting waters were embraced in them. 
These lakes are in truth inland seas. Differ- 
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ent states border on them on one side, and a 
foreign nation on the other. A great and 
growing commerce is carried on upon them, 
between different states and a foreign nation^ 
which is subject to all the incidents and haz- 
ards . that attend commerce on the ocean. 
Hostile fleets have encountered on them, and 
prizes been made, and every reason which ex- 
isted for the grant of admiralty jurisdiction to 
the general government on the Atlantic sea& 
applies with equal force to the lakes. There 
is an equal necessity for the instance and 
for the prize power of the admiralty court to 
administer international law, and, if the one 
cannot be established, neither can the other. 
Again, the Union is formed upon the basis- 
of equal rights among the states. Courts of 
admiralty have been found necessaiy in all 
commercial counti'ies, not only for the safety 
and convenience of commerce, and the speedy 
decision of controversies, "where delay would 
often be ruin, but also to administer the laws 
of nations in a season of war, and to deter- 
mine the validity of ca.ptures, and questions 
of prize or no prize, in a judicial proceeding? 
and it would be contrai-y to the first princi- 
ples on which the Union was formed to con- 
fine these rights to the states bordering on the 
Atlantic, and to the tide-water rivers connect- 
ed with it, and to deny them to the citizens 
who border on the lakes and the great nav- 
igable streams which flow through the "West- 
ern states. Certainly, such was not the in- 
tention of the framers of the constitution; , 
and, if such be the construction finally given 
to it by this court, it must necessarily pro- 
duce great public inconvenience, and at the 
same time fail to accomplish one of the great 
objects of the framers of the constitution; 
that is, a perfect equality in the rights and 
privileges of the citizens of the diflEerent 
states, not only in the laws of the general 
government, but in the mode of administering 
them. That equality does not exist if the 
commerce on the lakes and on the navigable 
waters of the West is denied the benefits of 
the same courts and the same jurisdiction for 
its protection which the constitution secures 
to the states bordering on the Atlantic. 

"The only objection made to this jurisdic- 
tion is that there is no tide in the lakes or tlie 
waters connecting them, and it is said that 
the admiralty and maritime jurisdiction, as 
known and understood in England and this 
country at the time the constitution was 
adopted, was conflned to the ebb and flow 
of the tide. Now, there is certainly nothing 
in the ebb and flow of the tide that makes 
the waters peculiarly suitable for admiralty 
jurisdiction, nor anything in the absence of 
a tide that renders it unfit. If it is a public 
navigable water, on which commerce is car- 
ried on between different states and nations, 
the reason for the jurisdiction is precisely 
the same. And if a distinction is made on 
that account, it is merely arbitrary, without 
any foundation in reason; and, indeed, would 
seem to be inconsistent with it In England, 
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undoubtedly, the writers upon the subject and 
the decisions in its courts of admiralty al- 
ways speak of the jurisdiction as confined to 
tide water, and this definition in England 
was a sound and reasonable one, because 
theii* was no navigable stream in that- coun- 
try beyond the ebb and flow of the tide, nor 
any place where a port could be established 
to carry on trade with a foreign nation, and 
where vessels could enter or depart with 
cargoes. In England, therefore, 'tide wa- 
ter' and 'navigable watei-s' are synonymous 
terms, and tide water, with a few small and 
unimportant exceptions, meant nothing more 
than public rivers, as contradistinguished 
from private ones, and they took the ebb and 
flow of the tide as the test, because it was a 
convenient one, and more easily determined 
the character of the river; hence, the estab- 
lished doctrine in England that the admiral- 
ty jurisdiction is confined to the ebb and 
flow of the tide, — in other words, it is con- 
fined to public navigable water. At the 
time the constitution of the United States 
was adopted, and our courts of admiralty 
went into operation, the definition which 
has been adopted in England was equally 
proper here. In the old thirteen states, the 
far greater of the navigable waters are tide 
waters. And in the states which were at 
that period in any degree commercial, and 
where courts of admiralty were called on to 
exercise their jurisdiction, every public river 
. was tide water to the head of navigation. 
And, indeed, until the discovery of steam- 
boats, their could be nothing like foreign com- 
merce upon waters with an unchanging cur- 
rent resisting the upward passage. The 
courts of the United States, therefore, nat- 
xu^ally adopted the English mode of defining 
a public river, and qonsequently the boundary 
of admiralty jurisdiction. It measured it by 
tide water, and that definition, having found 
its way into our courts, became, after a time, 
the familiar mode of describing a public riv- 
er, and was repeated, as cases occurred, with- 
out particularly examining whether it was 
as universally applied in this country as it 
was in England. If there were no waters in 
the United States which ai'e public, as con- 
tradistinguished from private, except where 
there is tide, then unquestionably here, as 
well as in England, tide waters must be the 
limits of admiralty power. And as the Eng- 
lish definition was adopted in our courts, 
and constantly used in judicial proceedings 
and forms borrowed from England, the pub- 
lie character of the river was in process of 
time lost sight of, and the jurisdiction of the 
admiralty treated as if it were limited by the 
tide. The description of a public navigable 
river was substituted in the place of the 
thing intended to be described, and, under 
the natural influence of precedents and es- 
tablished forms, a definition originally cor- 
rect was adhered to and acted on, after it 
had ceased, from a change in circumstances, 
to be the true description of public waters. 



It was under the influence of these precedents 
and this usage that the case of The Thomas 
Jefferson, 10 Wheat [23 U. S.] 428, was de- 
cided in- this court, and the jurisdiction of the 
courts of admiralty of the United States de- 
clared to be limited to the ebb and flow of 
the tide. The Orleans v. Phoebus, 11 Pet. 
[36 U. S.] 175, afterwards followed this case, 
merely as a point decided. It is the deci- 
sion in the ease of The Thomas Jefferson 
which roainly embarrasses ^e court in the 
present inquiiy. We are sensible of the great 
weight to which it is entitled, but at the same 
time we are convinced that, if we follow it, we 
follow an erroneous decision into which the 
court fell, when the great importance of the 
question, as it now presents itself, could not 
be foreseen, and the subject did not therefore 
receive that deliberate considei-ation which at 
this time would have been given to it by the 
eminent men who presided here when that 
case was decided. For the decision was 
made in 1825, when the commerce on the 
rivers of the West and on the lakes was in 
its infancy, and of little importance, and but 
little regarded, compared with that of the 
present day. Moreover, the nature of the 
questions concerning the extent of the admi- 
ralty jurisdiction, which have arisen in this 
court, was not calculated to call its atten- 
tion particularly to the one we are now con- 
sidering. The point in dispute has generally 
been, whether the jurisdiction was not as lim- 
ited in the United States as it was in Eng- 
land at the time the constitution was adopt- 
ed. And, if it was so limited, then it did not 
extend to contracts for mai'itime services 
when on land, nor to torts and collisions on a 
tide-water river, if they took in the body of 
a county. The attention of the court, there- 
fore, in former cases, has been generally 
strongly attracted to that question, and ne-ver, 
we believe, until recently, drawn to the one 
we are now discussing, except in the case of 
The Thomas Jefferson, afterwards followed 
in The Orleans v. Phoebus, as already men- 
tioned. For, with this eseeption, the cases 
always arose on contracts for services on 
tide water, or were upon libels for collisions 
or other torts committed within the ebb and 
flow of the tide. There was therefore no 
necessity for inquiring whether the jurisdic- 
tion extended further in a public navigable 
water, and, following the English definition, 
tide was assumed and spoken of as its limit, 
althougli that particular question was not be- 
fore the court. The attention of the court 
was, however, drawn to this subject in the 
case of Waring v. Clark, 5 How. [46 U. S.] 
441, which viras decided in 1848. The colli- 
sion took place on the Mississippi river, near 
the Bayou Goulah, and there was much doubt 
whether the tide flowed so high. There was 
a good deal of conflicting evidence, but the 
majority of the court thought there was suf- 
cient proof of tide there, and consequently it 
was not necessary to consider whether the ad- 
miralty power extended higher. But that 
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case showed the unreasonableness of giving a 
construction to the constitution which would 
measure the jurisdiction of the admiralty by 
the tide; for, if such be the construction, 
then a line drawn across the Mississippi would 
limit the jurisdiction, although there were 
ports of entry above it, and the water as deep 
iind navigable, and the commerce as rich, and 
exposed to the same hazards and incidents, 
as the commerce below. The distinction 
would be purely artificial and arbitrary, as 
well as unjust, and would make the constitu- 
tion of the United States subject one part of 
a public river to the jurisdiction of a court of 
the United States, and deny it to another 
part, equally public, and but a few yards 
distant, 

"It is evident that a definition that would 
at this day limit public rivers in this counti-y 
to tide-water rivers is utterly inadmissible. 
We have thousands of miles of public navi- 
gable waters, including lakes aud rivers, in 
which there is no tide; and certauily there 
can be no reason for admiralty power over a 
public tide water, which does not apply with 
equal force to any other public water used 
for commercial purposes and foreign trade. 
The lakes and the waters connecting them are 
undoubtedly public waters, and we think are 
within the grant of admiralty and maritime 
jurisdiction in the constitution of the United 
States. We are the more convinced of the 
correctness of the rule we have now laid 
down, because it is obviously the one adopted 
by congress in 1792, when the government 
went into operation; for the ninth section of 
the judiciary act of 1789, by which the first 
courts of admiralty were established, declares 
that the district courts 'shall have exclusive 
cognizance of all civil causes of admiralty 
and maritime jurisdiction, including all sei- 
zures under the laws of impost, navigation, 
or trade of the United States, where the sei- 
zures are made on waters which are navigable 
from the sea by vessels of ten or more tons 
bm'den, within their respective districts, as 
well as upon the high seas.' The jurisdic- 
tion is here made to depend upon the navi- 
gable character of the water, and not upon 
the ebb and flow of the tide. If the water 
was navigable, it was deemed to be public; 
and, if public, was regarded within the legiti- 
mate scope of the admiralty jurisdiction con- 
ferred by the constitution. It so happened 
that no seizure was made, and no case call- 
ing for the exercise of admiralty power arose, 
for a long period of time upon any navigable 
water where the tide did not ebb and flow. 
As we have before stated, there were no navi- 
gable waters in the United States upon which 
commerce, in the usual acceptation of the 
word, was carried on, except tide water, im- 
til the valley of the Mississippi was settled 
and cultivated, and steamboats invented; and 
no case therefore came before the court dm:- 
ing the early period of the government that 
required it to determine whether this jurisdic- 
tion could be extended above tide. It is per- 



haps to be regretted that a case did not arise, 
for we are persuaded that if one had occm*- 
red, and attracted the attention of the court 
to this point before the English definition had 
become the settled mode of describing the 
jurisdiction, and before the courts had be- 
come accustomed to adhere strictly to the 
English mode of pleading, in which the place 
is always averred to be within the ebb and 
flow of the tide, the definition in the act of 
1789, which is so evidently the correct one, 
would have been adopted by tiie courts, and 
the difficulty which has now arisen would not 
have talcen place. This legislative definition, 
given at this early period of the government, 
is certainly entitled to great consideration. 
The same definition is, in effect, again recog- 
nized by congress by the passage of the act 
we are now considering. We have therefore 
the opinion of the legislative department of 
the government, twice deliberately expressed, 
upon the subject. These opinions, of course, 
are not binding on the judicial department, 
but they are always entitled to high respect. 
And in this instance we think they are found- 
ed in truth and reason, aJid that these laws 
are both constitutional, and ought therefore 
to be carried into execution. The jurisdic- 
tion under both laws is confined to vessels 
enrolled and licensed for the coasting trade; 
and the act of 1845 extends only to such ves- 
sels when they are engaged in commerce be- 
tween different states or territories. It does 
not .apply to vessels engaged in domestic com- 
merce of a state; nor to vessels or boats not 
enrolled and licensed for the coasting trade 
under the . authority of congress; and the 
state courts, within the limits embraced by 
this law, exercise a concurrent jurisdiction in 
all cases arising within their respective ter- 
ritories, as broadlyand independently as it is 
exercised by the old thirteen states, whose 
rivers are tide waters, and where the ad- 
mhralty jurisdiction has been in full force 
ever since the adoption of the constitution. 

"The case of The Thomas Jefferson did not 
decide any question of property, or lay down 
any rule by which the right of property should 
be determined. If it had, we should have 
felt ourselves bound to follow it, notwith- 
standing the opinion we have expressed; for 
every one would suppose that, after the de- 
cision of this court, in a matter of this kind, 
he might safely enter into conti-aets, upon the 
faith that rights thus acquired would not be 
disturbed. In such a case stare decisis is 
the safe and established rule of judicial policy, 
and should always be adhered to; for if the 
law, as pronounced by the comrt, ought not to 
stand, it is in the power of the legislature to 
amend it, without impairing rights acquired 
under it. But the decision referred to has no 
relation to the rights of property. It was a 
question of jurisdiction only, and the judg- 
ment we now give can disturb no rights of 
property, nor interfere with any contracts 
heretofore made. The rights of property and 
of parties will be the same by whatever coin:t 
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the law is administered; and, as we are con- 
vinced that the former decision was founded 
in error, and that the error, if not corrected, 
must produce serious public, as well as pri- 
yate, inconvenience and loss, it becomes our 
duty not to perpetuate it 

"The principal objection made to the ad- 
miralty jurisdiction is the want of the trial 
t>y jury, and it is this feature in the admiral- 
ty practice which made it the object of so 
much jealousy in England in the time of 
Lord Coke, and enabled him to succeed in 
his efforts to restrict it to very narrow lim- 
its. But experience in England has proved 
tliat a wider range of jurisdiction was nee- 
essai-y for the benefit of commerce and navi- 
gation, and that they needed courts acting 
more promptly than courts of common law, 
and not entangled with the niceties and 
strictness of common-law proceedings; and, 
during the reign of the present queen, the 
admiralty jurisdiction has been extended to 
maritime services and contracts, and to torts 
in navigable watei-s, although the place 
where the service was performed, or the 
contract made, or "the tort committed, was 
within the body of a coimly, and within the 
jurisdiction of the cooi-ts of common law. 
A concurrent jurisdiction is reserved to the 
last-mentioned courts, if the party com- 
plaining chooses to select that mode of pro- 
ceeding. But In the new and extended juris- 
diction of the English admiralty, the old 
objection remains? and neither party is enti- 
tled to a trial by jury. The court, in Its dis- 
cretion, may send the question of fact to a 
jury, If it thinks proper to do so, but the 
party cannot demand It as a matter of right. 
Yet the English people have certainly lost 
nothing of their attachment to the trial by 
jury since the days of Lord Coke, and this 
recent and great enlargement of the admiral- 
ty power is strong proof that the want of it 
has been felt, and that experience has shown 
its necessity where the interests of an exten- 
sive commerce and navigation are concern- 
ed. But the act of congress of which we are 
speaking Is free from the objection to which 
the English statute is liable. Like the Eng- 
lish statute, it saves to the party a concur- 
rent remedy at common law in any court of 
the United States or of a state which may 
be competent to give it. But It goes farther. 
It secures to the parties a trial by jury as a 
matter of right in the admiralty courts. 
Either party may demand it And it thus 
effectually removes the great leading objec- 
tion, always heretofore made to the admiral- 
ty jurisdiction. The power of congress to 
change the mode of proceeding in this re- 
spect in its courts of admiralty will, we 
suppose, hardly be questioned. The consti- 
tution declares that the judicial power of the 
United States shall extend to all cases of 
admiralty and maritime jurisdiction. But It 
does not direct that the court shall proceed 
according to ancient and established forms, 
or shall adopt any other form or mode of 



practice. The grant defines the subjects to 
which the jurisdiction may be extended by 
congress. But the extent of the power, as 
well as the mode of proceeding in which that 
jurisdiction Is to be exercised, 'lilie the power 
and practice in all the other courts of the 
United States, are subject to the regulation 
of congress, except where that power is lim- 
ited by the terms of the constitution, or by 
necessary implication from its language. In 
admiralty and maiitime eases there is no 
such limitation as to the mode of proceeding, 
and congress may therefore, in cases of that 
description, give either party right of trial 
by jury, or modify the practice of the court 
in any other respect that it deems more con- 
ducive to the administration of justice. And 
in the proceedings under the act of 1845, the 
right of a trial by jury is undoubtedly se- 
cured to either party, if he thinks proper to 
demand it" 

All the justices of the supreme court, with 
the exception of Mr, Justice Daniel, who dis- 
sented, concurred in this opinion of the chief 
justice; and the case of The Genesee Chief, 
in effect, determined that, prior to the pas- 
sage of the act of 1845, the admiralty juris- 
diction of the United States courts extended to- 
all the public navigable waters of the United 
States, and consequently to the great North- 
western lakes; and, if the act of 1845 were 
rope ^led, there would be no ground for ques- 
tioning the jurisdiction of this case. 

In the case of Fretz v. Bull, 12 How. [5S 
U. S.] 466, decided immediately after the 
ease of The Genesee Chief, the court main- 
tained the admiralty jurisdiction in a case 
of collision occumng on the Mississippi river 
above tide water; and the same court has 
since maintained the jurisdiction in cases 
arising on the rivers of the West and South- 
west above the tide waters, when no juris- 
diction could have been asserted under the 
act of 1845. Culberton v. Shaw, 18 How. [5l> 
U. S.] 5S4; The Magnolia, 20 How. [61 U. S.] 
296; Nelson v. Leland, 22 How. [63 U. S.] 
43. See, also, the following eases in the cir- 
cuit and district courts: Lucas v. The Thom- 
as Swan [Case No. 8,588]; McGinnis v. The 
Pontiac [Id. 8,801]; Raymond v. The Ellen 
Stewart [Id. 11,594]; Sinnot v. The Dresden 
[Id. 12,908]; Franconet v. The Backus [Id. 
5,048]; Parmlee v. The Charley Mears [Id. 
10,766]; Eads v. The H. D. Bacon [Id. 4.232]. 

I have said that the case of The Genesee 
Chief, in effect, decided that prior to the act 
of 1845 the admiralty jurisdiction extended 
to all the public navigable waters of the 
United States, and consequently to the great 
Northwestern lakes. The district courts, 
therefore, had, from their first organization, 
original jurisdiction in all civil causes of ad- 
miralty and maritime jurisdiction arising on 
those lakes, by the express and unequivocal 
language of the judiciary act of 1789, al- 
ready quoted. 1 Conk. Adm. (2d Ed.) p. 89, 
I am aware that this has been questioned, 
and that the case of The Genesee Chief does 
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not appear to have been decided under that 
impression. And I kno-w that there are dicta 
of learned justices of the supreme coui.*c 
which give countenance to the opinion that 
jurisdiction in admiralty upon the great 
Western lakes was first conferred by the 
act of 1815, and that the learned author of 
Conkling's Admiralty has avowed the opin- 
ion that the act of 1845, although intended 
by congress to enlarge the jurisdiction of the 
admiralty, must, if not void, be held to re- 
strain and limit it, and to take away, ex- 
cept in the cases provided for in the act of 
1S45, the admiralty jurisdiction on those 
lakes, which the district courts, before its 
passage, had had the right to exercise, under 
the judiciary act of 1789. 

In the case of The Genesee Chief, the con- 
struction and effect of the judiciary act, 
conferring ori^nal jurisdiction upon the dis- 
trict courts in all civil causes of admiralty 
and maritime jurisdiction, do not appear to 
have been considered either by the counsel 
or by the court. The libellant's counsel did 
not assume that the supreme court had, for 
half a century, maintained erroneous doc- 
trines upon the extent of the admiralty ju- 
risdiction, but they insisted that the act 
of 1845 was constitutionally passed hi the 
exercise of the power to regulate commerce 
granted to congress by the constitution. 
This doctrine the court repudiated, and they 
maintained the jurisdiction, upon a ground 
that counsel would hardly have been at lib- 
erty to assume the ground that the decisions 
of that court which declared that the ad- 
miralty jurisdiction provided for in the con- 
stitution was limited to tide waters were er- 
roneous, and ought to be overruled. I shall 
not attempt either to criticise or confirm the 
language of the opinion in the case of The 
Genesee Chief. That the case was properly 
decided is now universally coneecled, and if, 
as has been contended (1 Conk. Adm., 2d. Ed., 
pp. 1-18), the learned chief justice was mis- 
taken in supposing "that congress, in pass- 
ing ^t (the act of 1845), did not intend to ex- 
ercise their power to regulate commerce, nor 
to derive their authority from that article 
of the constitution," that fact neither im- 
pairs the authority of the decision, nor weak- 
ens the force of the logical and convincing 
arguments by which the judgment of the 
court, reversing their former decision, was 
justified and sustained. Nor is it strange 
that the construction and efCect of the judi- 
ciary act of 1789, and the effect of the act 
of 1845, upon the jurisdiction under the ju- 
diciary act, were not considered by the court, 
for the course of the argument had not 
brought these questions under considera- 
tion. The case, therefore, really decides 
nothing in regard to those questions; for, 
although the chief justice says "the act of 
1845 confers a new jurisdiction on the dis- 
trict courts," it is evident that the question 
whether they had jurisdiction upon the 
lakes, under the judiciary act, prior to the 
29FED.OAS. — 50 



act. of 1845, had not been carefully consIdeL'- 
ed. If it had been, it is quite apparent the 
expression quoted would not have been used. 
The dicta of Justices Grier and McLean in 
the case of The Magnolia, 20 How. [Gl U. S.] 
296, are perhaps more direct and unequivo- 
cal expressions of opinion in regard to the 
question whether the act of 1845 conferred 
a new jurisdiction upon the district courts, 
although it is probable that those dicta had 
their origin in the dictum of the chief jus- 
tice in the case of The Genesee Chief. It 
may be presumptuous to question the accu- 
racy of the opinions expressed by those 
learned judges, but I cannot believe that 
they had carefully examined the provisions 
of the judiciary act, and deUberately con- 
sidered the questions, before using the ex- 
pressions found in their opinions. At all 
events, the question was not in controversy 
in the cases under consideration, and the 
opinions thus expressed cannot therefore be 
regarded as binding authorities in this court. 
Nevertheless, they are entitled to great re- 
spect, and they have weakened my confi- 
dence in the correctness of my own views, 
although I am not able, after deliberate con- 
sideration, to concur in the views thus ex- 
pressed. In the opinion referred to, Mr. Jus- 
tice Grier, referring to the act of 1845, says: 
"As congress had never before 1845 confer- 
red admiralty jurisdiction over the Northern 
fresh water lakes not navigable from the 
sea, the district courts could not assume it 
by virtue of this clause in the constitution. 
An act of congress was therefore nece.ssary 
to confer this jurisdiction on those waters," 
&c. Mr. Justice McLean, in the same case, 
in reference to the act of 1845, says (page 
203): "This act was con.'Sidered by congress 
as extending the jurisdiction of lie district 
courts, and it was so very prpperly treated 
by the court in the case of The Genesee 
Chief. * * * It is said in that case the 
act of. 1845 extended the jurisdiction of the 
admiralty; and this was so, as, by the act 
of 1789, it was limited to rivers navigable 
from the sea by vessels of ten tons burden 
and upwards." 

It is quite clear that Mr. Justice Grier and 
Mr. Justice McLean had not carefully con- 
sidered the language of the judiciary act, for 
it appears to me to be too plain to be open 
to controversy that the limit of the jurisdic- 
tion to "waters navigable , from the sea by 
vessels of ten or more tons burden," applies 
to cases of seizure only, and not the ordinai-y 
civil causes of admiralty and maritime ju- 
risdiction. This is the fair, and it seems to 
me to be the only reasonable, construction of 
the act; for the language first used, in ref- 
erence to civil causes, &c., is substantially 
the language of the constitution, and was in- 
tended to be distinct, full, and complete in 
respect to such causes. The subsequent lan- 
guage was clearly intended to refer to and 
affect seizure eases only, and had no appli- 
cation to other cases. Indeed, X did not un- 
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derstand the learned counsel for the claim- 
ants to insist that the admiralty jurisdiction 
under the judiciary act was limited, in oth- 
er than seizure cases, to "waters navigable 
from the sea by vessels of ten or more tons 
burden." His argument was based mainly 
upon the idea that the act of 1845 was re- 
strictive of the jurisdiction conferred by the 
judiciary act, and that taking the two stat- 
utes together, the jurisdiction upon the 
Great Lakes is limited to the cases provided 
for in the act of 1845, He insisted <hose 
acts are in pari materia; that effect must be 
given to both as though all their provisions 
were contained in onie act; and, thus con- 
strued, it was clear the act of 1845 must 
control in regard to the jurisdiction upon the 
Great Lakes. 

The object to be attained in the construc- 
tion of all statutes is to ascertain the inten- 
tion of the legislature, and all rules of con- 
struction are intended to conduce to that end. 
In respect .to the judiciary act, it is entirely 
clear that it was the intention of congress 
to give to the district courts unrestricted orig- 
inal jurisdiction in all ordinary civil causes 
of admiralty and maritime jurisdiction: to 
confer on them as broad and ample original 
jurisdiction in regard to those causes as 
could be conferred under the constitution. 
It is equally clear that the congress of 1845 
did not intend to restrict the jurisdiction, 
but supposed that they were extending it. 
If the actual intention of the legislature is 
to govern, the act of 1845 cannot be held to 
take away any jurisdiction conferred by the 
judiciary act of 1789. There are no words 
declaring that any other statute is repealed, 
or that the jurisdiction shall extend only to 
the cases provided for in the statute of 1845. 

The view which I have thus taken of this 
question is not unsupported by authority. In 
this district it has had, in practice, the general 
sanction of those who practice in this court; 
for during the last ten years I have exercised 
the jurisdiction in a considerable number of 
salvage cases, without question, and in many 
other cases, in which no jurisdiction could be 
asserted under the act of 1845, I have taken 
jurisdiction under the judiciary act of 1789, 
without the jurisdiction being seriously ques- 
tioned. In some of these cases, appeals have 
been made to the circuit court— probably with- 
out the jurisdiction being questioned in that 
court, and ray decisions affirmed, and I do not 
doubt that such has been substantially the 
course of decisions in other districts bordering 
on the Great Lakes. 

In the case of B'raneonet v. The Backus 
[Case No. 5,048], the learned judge of the 
Michigan district declared that the jurisdiction 
of this court in admiralty eases did not rest on 
the act of 1845; and m the ease of Parmlee 
V. The Charles Mears [Id. 10,766], the learned 
judge of the Northern district of Ohio declared 
that the supreme court in the ease of The 
Genesee' Chief had "placed the admiralty ju- 
risdiction on the lakes on the same basis as 



that of the tide and salt waters. Hence now, 
independent of the act of February, 1845, the 
maritime law has the same application to 
the eases upon the lakes as it has upon the 
tide waters, not only in matters of jurisdiction, 
but also in forms of procedure and practice." 
In 1860, in the case of The Revenue Cutter No. 
1 [Id. 11,713], the same learned judge held 
that "admiralty and maritime jurisdiction is 
possessed by the district court of the United 
States on the Western lakes and rivers, under 
the constitution and act of 1789, independent 
of the act of 1845, and unrestricted thereby." 
The question of jurisdiction has been fully 
argued, and Judge Wilson, in his opinion, 
among other things, says: "But the law of 
1845 does not repeal or otherwise abrogate 
the ninth section of the law of 1789, or any 
part of it. At most, it can only be regarded 
as affording remedies which are cumulative 
upon former laws. It designates a class of 
vessels of twenty tons burden and upwards, 
that are enrolled and licensed for the coast- 
ing trade, and at the time employed in busi- 
ness of commerce and navigation between 
ports and places in different states and terri- 
tories upon the lakes. It makes no provision 
in relation to vessels engaged in the foreign 
trade, nor does it embrace remedies upon a 
large variety of maritime contracts having no 
connection with the navigation and trade be- 
tween different states. We know of no rule 
of construction by which the act of 1S45 should 
be held to have the effect of repealing any por- 
tion of the ninth section of the judiciary act, or 
to abridge any of the admiralty powers con- 
ferred upon the district courts by the statute 
of 1789. Its purpose, as avowed in its title, 
is 'to extend the jurisdiction of the district 
courts,' and it certainly cannot be so construed 
as to limit or abridge an existing jiu^isdiction. 
This interpretation and construction of the act 
of 1845, as to its effect upon previous legisla- 
tion, is amply sustained by authority. When 
a statute gives a new remedy, without impair- 
ing or denying one already known to the law, 
the rule is to consider it as cumulative, allow- 
ing either the new or the old remedy to be 
pursued. 15 Ohio, 65; 3 Hill, 41; 15 Johns. 
222. To^repeal a statute by implication, it is 
not sufficient to establish that subsequent laws 
cover some, or even all, of the cases provided for 
by the pi-ior law, for they may be merely af- 
firmative, or cumulative, or auxiliary. But 
there must be a positive repugnancy, and, even 
then, the old law is repealed only pro tanto, 
to the extent of the repugnancy. [Wood v. U. 
S.] 16 Pet [41 U. S.] 362; 3 Hill, 646. There 
is no repugnancy between the acts of 17S9 and 
1845. Under the former law, the district 
courts have jurisdiction of vessels vmder 20 
tons burfen, whethei' enrolled and licensed or 
not, and also of vessels employed in the for- 
eign trade, and they have jurisdiction of those 
exceeding 20 tons burden that are enrolled 
and licensed and engaged in navigation be- 
tween different states, not only by virtue and 
under the authority of the act of 1789, but also 
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of the act of 1S45; and yet the right of trial 
of facts put in issue to a jury is secured in all 
cases. This ■we helieve to be the true import 
and legal effect of the two acts of congress, 
when considered and construed together." But 
it is considered that the case of Allen v. New- 
berry, 21 How. [62 U- S.] 244, and McGuire v. 
Card, Id. 248, are authorities against the juris- 
diction of this court in the present case. The 
question of jurisdiction was not discussed on 
the argument of Allen v. Newberry, but the 
.learned judge who delivered the opinion, taking 
it for granted that the admiralty jurisdiction 
upon the Great Lakes depended upon the act 
of 184o, held that a suit could not be main- 
tained in admkalty upon a contract of af- 
freightment for the transportation of property 
from one port to another in the same state. 
In the case of McGuire v. Card [supra] it was 
held that the admiralty had no jurisdiction to 
enforce the claim of a material man for sup- 
plies to a Tassel employed wholly witliin the 
state of California, and in the purely inter- 
nal trade of that state, and both these cases 
were apparently decided on the ground that 
eases arising out of, and concerning only the 
purely inta-nal commerce of a state, should be 
left to the adjudication of the state courts. 
The same doctrine is again adverted to in Nel- 
son V. Leland, 22 How. [63 IT. S.] 48, and hi 
Bondies v. Sherwood, Id. 217. 

I confess that I am not able to perceive any 
solid ground for thus restricting the admiralty 
jurisdiction of the national courts. The con- 
stitutional grant of admiralty jurisdiction has 
no such limitation. It is an independent grant 
of judicial jppwer or jurisdiction, xmconnected 
witb the grant of commercial power, and, to 
adopt the language of Mr. Justice Grier, in the 
case of The Magnolia, 20 How. [61 U, S.] 301, 
when it is used for another purpose: "The ad- 
miralty jurisdiction surrendered by the states 
to the Union had no such bounds as exercised 
by themselves, and is clogged with no such 
conditions In its surrender." In The Genesee 
Chief, it was said by the chief justice: "Nor 
can the jurisdiction of the courts of the United 
States be made to depend on regulations of 
commerce. They are entirely distinct things, 
having no necessary connection with one an- 
other, and are conferred in the constitution by 
separate and distinct grants. The extent of 
the judicial power is carefully defined and 
limited, and congress cannot enlarge it to suit 
even the wants of commerce, nor for the more 
convenient execution of its commercial regula- 
tions." It was conclusively shown in that case 
that the power of regulating commerce could 
not be made the foundation of jurisdiction in 
the courts of the United States, and I cannot 
satisfy myself that the courts of the Union are 
justified in interpolating the language or hmits 
of the grant of the commercial power into the 
grant of judicial power and jurisdiction, for the 
purpose of restricting, any more than of en- 
larging, their jurisdiction. That jurisdiction 
must rest upon the constitutional grant of judi- 
cial power, and upon the acts of congress pass- 



ed in pursuance thereof; and, if neither the 
constitution nor the acts of congress have pre- 
scribed a particular" limitation to a power con- 
ferred in unrestricted terms, such limitations 
should not be interposed by judicial construc- 
tion. - 

Although entertainmg these views, I shall 
cheerfully recognize paramount authority of 
the supreme court, decline the exei'cise of ad- 
miralty jurisdiction in every case, and like 
that of Allen v. Newbeny, or like that of Mc- 
Guire V. Card, when the supreme court has de- 
liberately decided any question before it, 
whether of jurisdicti9n or otherwise, I shall 
always hold this comrt to be conclusively bound 
by such decision. But the Western was not 
engaged in the purely internal; trade of a state. 
She was engaged in a foreign voyage through 
the waters of the United States and those of a 
foreign government, and no question of state 
rights, or of the greater propriety of the de- 
termination of this case by the state courts, is 
therefore involved in its determination. It is 
a case which had its origin beyond the limits of 
the United States, and is one peculiarly, of ad- 
miralty jurisdiction. It is true, the jurisdic- 
tion cannot be maintained imder ijbe act of 
1845, but it was certainly conferred by the act 
of 1789, and I cannot think it was -taken away 
by the act of ISiS. It is not to be denied that 
the dicta above referred to afford strong 
grounds for urging upon this comrt the dis- 
missal of this suit for the want of jurisdiction, 
but, in the hurry of writing opinions, the 
ablest judges will sometimes express erroneous 
opinions, or mistake the facts of a particular 
case. In the ease of The Genesee Chief, the 
chief justice, at page 45S, says, in reference to 
the judiciaiy act and the act of 1845: "The 
jurisdiction under both laws is confined to ves- 
sels enrolled and licensed for the coasting 
trade," and yet for more than half a century 
the district and circuit and supreme courts have 
.exercised jurisdiction in niunerous cases 
against r^stered and foreign vessels. Prob- 
ably not more than three-fom-ths of the vessels 
an'ested imder the process of our admiralty 
courts have been enrolled and licensed for the 
coasting trade, and I am whollj^ unable to cpn,- 
jecture upon what groimds the chief justice 
supposed he was making this assertion in re- 
spect to the provisions of the judiciary act. 
As the supreme court. In the case of Bondies 
V. Sherwood, before cited, expressly refused to 
decide the question of jurisdiction in a sal- 
vage case when the vessel was engaged in the 
purely internal trade of a state, as the ques- 
tion now presented has never in fact been de;- 
cided In that court, and as I cannot myself 
doubt that this court has jurisdiction, I shall 
maintaiu the jurisdiction in the present case, 
notwithstanding the cases of Allen v. Newber- 
ry and McGuire v. Card, and the dicta above 
referred to. 

It was urged upon the hearing that the libel- 
ants had forfeited their right to a salvage com- 
pensation in this ease by their misconduct iu 
bringing the Western and cargo from Port 
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Stanley to Buffalo. The question thus raised 
will now he considered. It is undoubtedly true 
that any culpable disregard of their duty on the 
part of the sailors will justify, and, indeed, re- 
quire, a reduction of the salvage compensation 
which would otherwise be awarded. This re- 
duction will be more or less in proportion to the 
misconduct, whether slight or aggravated, and 
the degree of injurj' or inconvenience resulting 
therefrom, to those interested in the property 
saved, and gi'oss misconduct or wUful negli- 
gence will, in many eases, work an entire for- 
feiture of salvage. There is, however, no in- 
flexible rule that salvors must take the prop- 
erty saved to the nearest convenient port, or 
retain the property for adjudication at the first 
port at which it aiTives in safety. Post v. 
.Tones, 19 How. [60 U. S.] 150. In all their 
proceedings, they should act in good faith, and 
with reasonable skill and judgment; and, while 
they are entitled to protect their own interests 
by proper means, they must not forget or dis- 
regard the interests of the owners of the prop- 
erty saved. In view of these principles, it is 
proper to refer to the particular facts of this 
ease. It was near midnight when the West- 
em and cargo reached Port Stanley, a port at 
which scarcely any wheat is received from ves- 
sels, and in whidi there was no elevator for 
taking grain from on shipboard. The store- 
houses in which grain is received by land car- 
riage were some distance from the pier, and 
the water in front of them was probably so 
shallow that the AVestern could not be taken 
there until a portion of her cargo was dis- 
charged. There was no drying kiln for drying 
wet grain, and no shipyard or dockyard for the 
examination or repairs of the vessel. In short, 
the master of the Illinois had good reason to 
suppose that Buffalo was a much better port 
than Port Stanley for the disdharge of the 
vessel, and the security and sale of her cargo, 
as well as much better place for the repairs of 
the Western. Besides, it was necessary he 
should proceed at once with his own vessel, or 
subject his owners to inconvenience and loss, 
and he proceeded to Buffalo, that he might dis- 
charge his freight. His owners then sent an- 
other vessel to bring the Western to Buffalo, 
that the cargo might not be injured by unnec- 
essary delay. If the master of the Illinois 
had known that the Western could be dischar- 
ged at Port Stanley by hand labor, and that 
storage for diy wheat could be obtained at one 
storehouse, and for the wet wheat on the floor 
of another; that there were there two or three 
ship caipenters without capital, but who work- 
ed as such by the day, and could repair ves- 
sels when the injuries were above water, if 
the necessary material were furnished them; 
that there were distilleries 'nithin a distance of 
three to flve miles, whose owners might, per- 
haps, buy the wet wheat,— in short, had he 
known all the facts proved on this trial,— he 
would not have been guilty of misconduct, and 
I am not prepared to say he would have erred 
in judgment had he decided that it was for the 
interest of all parties to bring the Western and 



cargo to Buffalo. He had found the Western 
abandoned and water logged. The interest of 
the salvors was, prima facie, not much less 
than one thu-d of her value. The salvors' com- 
pensation might, in case~ of the sale of vessel 
and cargo, depend very much upon the amount 
for which the property could be sold; and, in 
all reasonable probability, it could be better se- 
cured, and sold on more favorable terms, at 
Buffalo than at Port Stanley. Besides, there 
was no admiralty court in Canada West, and 
the salvors had a right, if it could be done 
without great prejudice to the owners of the 
property, to bring the vessel and cargo within 
the jurisdiction of an admiralty court, for the 
purpose of prosecuting their claim for salvage, 
tmless the owuers thought proper to offer a 
fair salvage compensation, in order to entitle 
themselves to the possession and control of the 
property. If a fair salvage compensation had 
been tendered at Port Stanley, and had been 
refused, the case would have been entirely dif- 
ferent. But no compensation was tend^ed, no 
offer to pay or secure, or in any form pro- 
vide a compensation to, the salvors was made 
or apparently thought of. In addition to all 
this, the owner of the Western, when he ar- 
rived at Port Stanley, expr^sed his regret 
that the vessel and cargo had not been taken 
to Buffalo or Cleveland, rather than to Port 
Stanley, and, when informed that they would 
probably be taken to Buffalo, he did not ob- 
ject. He afterwards came with the vessel to 
Buffalo without objection. Indeed, it is quite 
apparent he approved the course taken by the 
salvors in this removal of the Western from 
Port Stanley, the agents of the insurance 
company alone objecting. 

It was insisted that the salvors were so 
intent on securing an undue salvage compen- 
sation, that they acted in utter disregard of 
the rights of others, and it may be true that 
they regarded their own interests as pai*a- 
mount; but, on the other hand, there was, on 
the part of the insurance agent at Port Stan- 
ley, an apparent disposition to act in entire 
disregard of the salvors' just and legal claims, 
and of their undoubted right to hold posses- 
sion of the property until their compensation, 
as salvors, had been paid or provided for. It 
is not improbable that both parties looked 
most earnestly to their own interests, in pref- 
erence, to interests directly opposed to theirs; 
but I can see no evidence of any intention on 
the part of the salvors to do any act in clear 
violation of the legal rights of others, or to 
seek, by physical, strength, to caiTy out a 
purpose which could not be justified upon the 
principles of law or of moral or commercial 
ethics. I shall tlierefore hold that there has 
been no forfeiture of the rights of the salvois 
in this case. 

The only remaining question which I deem 
it necessary to discuss relates to the amount 
and disposition of the salvage compensation 
to be awarded. It was said by the counsel 
for the libellant that it was desirable that 
some general rule should be laid down in this- 
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case, in order that vessel and steamboat own- 
ers migbt know wliat to depend upon in sal- 
vage cases, and be able to instruct their mas- 
ters accordingly; but tbis is impossible, for 
the amount of salvage must always rest al- 
most wholly in the discretion of the com-t. It 
must necessarily depend upon the peculiar 
circumstances of each peculiar case. No defi- 
nite rule can be applied in these cases, and, 
though the general principles upon which 
courts of admiralty proceed may bfe gleaned 
from the cases decided, the application of 
those principles must, in almost every case, 
require the exercise of an almost imlimited ju- 
dicial discretion. Any general rule that could 
be adopted would be almost necessarily as 
indefinite as the provisions of the laws of 
Oleron, which directed that salvage should be 
awarded "according to right reason, a good 
conscience, and as justice shall appoint." The 
supreme court of the United States has said, 
in respect to the amount of salvage compen- 
sation: ""On this subject there is no precise 
rule; for it must, in every case, depend upon 
peculiar circumstances, such as peril incurred, 
labor sustained, value saved, &e.; all which 
must be estimated and weighed by the court 
which awards the salvage." The Adventure, 
8 Oraneh [12 U. S.] 221. It is true that it 
was formerly said "that the rate of salvage 
on derelicts ought not, in ordinary eases, to 
range below a third or above a moiety of 
the value of the property" (Howe v. The Brig 
[Case No. 12,093]; 3 Hagg. Adm. 167-221); 
but exceptions to this rule were allowed in 
numerous eases, and the rule itself has now 
been abrogated. The supreme court of the 
United States and the high court of admi- 
ralty in England have respectively sanctioned 
the doctrine that the reward in derelict cases 
should be governed by the same principles as 
other salvage cases, namely, danger to prop- 
erty, value, risk of life, skill, labor and the 
duration of service; and that no valid rea- 
son e^n be assigned for fixing the reward for 
salving derelict property at a moiety, or any 
given proportion, and that the true principle 
is adequate reward, according to the circum- 
stances of the case. The Florence, 20 Eng. 
Law & Eq. 622; The Sarah Bell, 4 Notes 
Cas. 144; Post v. Jones, 19 How. [60 U. S.] 
161. And, in view of this abrogation of the 
rule of giving one third to one half of the 
proceeds of the property saved in a case of 
derelict, the question whether this is a case of 
derelict which was under discussion at the 
hearing is of little practical consequence. 
That in the English admiralty it would be 
held to be a case of derelict seems to be es- 
tablished by the late case of The Coromandel, 
Swab. Adm. 203. As a salvage compensation 
is never awarded when the eECorts made for 
the purpose of rescuing a ship or other prop- 
erty from an impending danger have not been 
attended with success, courts of admiralty 
have, witii great propriety, generally allowed 
very liberal compensation in salvage cases. 
But in cases where the property saved has 



remained in the possession, of its owners or 
• their agents, and in which there has been no 
unusual fatigue or effort or risk on the part 
of those renderhig assistance, the compensa- 
tion allowed has not ordinarily greatly ex- 
ceeded a fair and liberal compensation for 
the service rendered and risk encountered. 
In cases of a wholly different character, 
when the value of the property saved was 
very large, the peril extreme, and the dan- 
ger pressing; when its complete rescue from 
total loss was accomplished at the imminent 
risk of the lives of the salvors, and after long 
continued, severe, and exhausting labor, re- 
quiring abstinence from accustomed rest, and 
extraordinary exposure and suffering, as well 
as daring enterprize and superior skill; and 
when a valuable ship and cargo, or a steam 
vessel of great value and power, were put in 
jeopardy by the - salvors to secure the lives 
and protierty of others,— courts of admiralty 
have uniformly allowed a most liberal and 
generous rate of salvage, not only as the just 
remuneration^ for noble and ehivalric effort 
and highly meritorious service, and as an 
ample reward for the risks encountered and 
sufferings endured, but also as an incentive 
to the rendition of similar services in like 
cases. Such liberal allowances are dictated 
by an enlightened and enlarged public policy; 
and the interests of commerce, no less than 
the general interests of humanity, require 
that such policy be steadily adhered to in the 
admiralty courts. 

In the case of The Henry Ewbank [Case 
No. 6,376], the late Mr. Justice Story most 
eloquently and truly said: "Salvage, it Is true, 
is not a question of compensation pro opere 
et labore. It rises to a higher dignity. It 
takes its source in a deeper policy, it com- 
bines with private merit and individual sac- 
rifices larger considerations of the public good, 
of commercial liberality, and of international 
justice. It offers a premium by way of hon- 
oraiy reward for prompt and ready assistance 
to human suffering, for a bold and fearless 
intrepidity, and for that affecting chivalry 
which forgets self in an anxiety to save prop- 
erty, as well as life." But salvors must be 
assiduous, discreet, and skillful, and they 
must not be regardless of the interests of the 
owners of the property saved, if they seek to 
merit this most liberal compensation. Negli- 
gence or misconduct will always reduce their 
c;laims to a salvage compensation, and gross 
misconduct or willful negligence may work 
a forfeiture of their claims. 'They must not 
be rapacious or gi*asping, and, though enti- 
tled to protect their rights as salvors, any at- 
tempt to appropriate the property of others to 
their own lise without proper authority will 
be followed by merited and severe punish- 
ment. The duty of courts of admiralty to 
protect the interests of the unfortunate own- 
ers whose property has been subjected to 
salvage claims was well stated by the late 
Judge Hopkinson in the case of Hand v. The 
Elvira [Id. 6^015], when he said: "We must 
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not teach a salyor that he may stand ready- 
to devour what the sea may spare. He must 
not be permitted to believe that he brings in a 
prize of war, and not a friend in distre^. If 
he has offered his assistance to the distressed 
in a proper spirit, he will be satisfied with a 
just and fair remuneration for the labor, haz- 
ard, and exposm'e he has encountered in the 
service, and it is only a proper spirit that we 
should seek or desire to satisfy. To the man- 
ner of compensation, the judge, governed by 
a liberal policy, will add a reasonable en- 
couragement, which the generous or humane 
will hardly need to prompt men to exertion to 
relieve their fellow men in danger or dis- 
tress." In this ease all the persons entitled 
to salvage have not been made parties to the 
suit, and, of course, only the services of those 
who have been made parties can now be 
compensated. The master and crew of the 
Illinois were hired and paid by the month, 
and that vessel was supplied and navigated 
solely at the expense of the owners. The 
wages of the crew, and all of tb,e expenses of 
the vessel, during the time they were em- 
ployed in the salvage service, were therefore 
paid by the owners; they also paid for extra 
hands to work the pumps, and they furnished 
the propeller which towed the Western from 
Port Stanley to Buffalo. They took the risk, 
so far as risk was incurred, of a propeller 
worth .?17,000, and a cargo worth more than 
§21,000, and it was mainly by the use of the 
steam power of the propeller that the salvage 
service was rendered. This entitles them to 
a liberal compensation. 

A wise commercial policy, as well as the 
interests- of humanity, require that owners of 
steam vessels having valuable cargoes on 
hoard should feel assured that, if such ves- 
sels render important salvage service to vessels 
in distress, they will be generously remuner- 
ated. Steam vessels are generally much the 
most eflacient aids to vessels in distress, and 
courts of admiralty should therefore be care- 
ful to compensate their service, in a proper 
case, with suflacient liberality, that their own- 
ers may not feel bound, for the protection of 
their own interests, to forbid their masters 
undertaking the rescue of vessels in distress. 
The immediate responsibility of undertaking 
a salvage service must, until his action is ap- 
proved by his owners, rest mainly upon the 
master. The master is therefore entitled to a 
fair compensation for his services, and a lib- 
eral allowance for his responsibility; but it 
should not be so large as to appear to offer 
any temptation to masters to forget the in- 
terests of their owners in a too eager and en- 
ergetic pursuit of their own. 

After much consideration, I have determin- 
ed that 22% per cent, of the value is a fair al- 
lowance for the salvage of the "Western and 
cargo. As all the parties originally entitled 
to salvage are not before the court, I shall 
award to the parties to this suit, for services 
and saving the Western the sum of $SiO; for 
their proportion of the salvage of her cargo, 
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§657,— total, §1,497. These sums must there- 
fore be paid into court within thirty days aft- 
er the entry of the decree, and will be dis- 
tributed to the libelants as follows, or in the 
following proportions, if a greater or less 
sum shall ultimately be paid into court, viz.: 

To the Western Transportation Co., as 
^ owner of the propeller Illmois. . §1,100 00 

" Henry W. Thorp, her master 200 00 

Peter F. Low, second mate 45 00 

" William S, Brown, watchman 45 00 

Henry Fleming, wheelsman 45 00 

" Richard Lee, second engineer 30 00 

** Michael Ryan, fireman 17 00 

" John Kinsey, porter 15 00 

§1,497 00 

The libellants will recover their costs to be 
taxed, and the claimants of the Western and 
their stipulatoi-s will be decreed to pay, with- 
in thirty days from the entry of this decree, 
45-S2d parts thereof; and the claimants and 
stipulators for the cargo, 56-82d parts thereof. 
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WESTERN UNION TEL, CO. v. AMERI- 
CAN UNION TEL. CO. et al. 

[9 BISS. 72; 1 19 Am. Law Reg. (N. S.) 173,] 

Circuit Court, D. Indiana. July, 1879. 

Railkoad Right of Wat — Exclusive Use pok 

Telegraph — Validity of Grant— Rights 

OF Other Companies. 

1. Since the act of congress of July 24, 1866 
(Rev, St, § 5263 [14 Stat. 221]), a railroad can- 
not grant to a telegraph company the sole 
right to construct a line over its right of way 
so as to exclude other telegraph companies 
which have accepted the provisions of said act 
of congress, and whose lines would not disturb 
or materially obstruct the lines of -the company 
to which the use has first been granted. 

[Cited in Western Union Tel. Co. v. Baltimore 

& O. Tel. Co., 19 Fed. 662, 23 Fed. 12. 

Distinguished in Mercantile Trust Co. v. 

Atlantic & P. R. Co., 63 Fed. 519.] 
[Cited in American Tel, & Tel. Co. v. Pearce, 

71 Md. 545, 18 Atl, 910,] 

2. A telegraph company having a grant from 
a railroad of such exclusive right to construct 
a line along the right of way is entitled to an 
injunction against actual interference with its 
line, but not against such interruption of its 
business as results from mere competition by 
other companies constructing rival lines along 
said railroad. 

In equity. This was a motion for an in- 
junction against the American Union and 
Central Union Telegraph Companies and the 
Wabash Railway Company, to restrain the 
construction of the lines of the American 
Union Telegraph Company along the right of 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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Tvay of the Wabash Railway Company, upon 
the ground that the railway company, by a 
contract made in 1S70, had granted to the 
complainant, the Western Union Telegraph 
Company, the exclusive right to construct a 
line along said riglit of way. 

Harrison, Hines & Miller, McDonald & But- 
ler, and Williams & Thompson, for complain- 
ant. 

Baker, Hord & Hendricks, C B. Stuart, 
Wager Swayne, and H. S. Greene, for de- 
fendants. 

HARLAN, Circuit Justice. I am of the 
opinion: 

First— That the Wabash Railway Company, 
by its numerous acts of ratification subse- 
quent to its organization, became bound by 
the contract of aiay 2, 1870, as fully as the 
Toledo, Wabash & Western Railway Com- 
pany would be if it were in existence and 
operating the lines of railway in question. 

Second— Notwithstanding the relations 
which sorae of the promoters of the American 
Union Telegraph Company hold to the Wa- 
bash Railway Company, the former must be 
regarded in this suit as an entirely distinct 
corporation, duly organized under the laws 
of Indiana, with power to construct and op- 
erate lines of telegraph in that state. 

Third— It was competent for the railway 
company which entered into the contract of 
1870, to grant to the Western Union Tele- 
graph Company the privilege, for a term of 
years, of using its right of way for the pur- 
pose of constructing, maintaining and operat- 
ing lines of telegraph. 

Fourth— But consistently with the provisions 
of the act of congress approved July 24, 1866, 
and with the principles announced in the case 
of Pensacola Tel- Co. v. Western Union Tel. 
Co., 96 U. S. 19, the railway company could 
not, by contract, put it in the power of the 
Western Union Telegraph Company to ex- 
elude from such right of way other telegraph 
companies, which like the Western Union 
Telegi-aph Company accepted the provisions 
of the act of 1866, and whose hues when con- 
structed and in operation would not disturb 
the possession or materially obstruct the op- 
eration of the lines of that company. The de- 
fendant railway company interposes no objec- 
tion to the occupancy of its right of way by 
the American Union Telegmph Company; on 
the contrary, it has assented thereto and 
waived, or does not demand, compensation 
therefor. It was unnecessary, therefore, to in- 
stitute the proceedings against the railway 
company to condemn its right of way for tele- 
graph purposes. I am satisfied that the new 
line can be constructed and operated on the 
railroad company's right of way without in- 
terfering with ordinary travel thereon, and 
without substantially interfering with the suc- 
cessful operation of any lines which complain- 
ant has erected or is likely to erect, or need 
on and over the same right of way. The com- 
plainant is entitled to full protection against 
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interference with the use of its lines, but it 
is not entitled to be protected by injunction 
in the exclusive use of the railway company's 
right of way assumed to be granted by the 
contract of 1870, contrary, as I think, to the 
public policy declared in the act of congress 
and recognized and enforced in the foregoing 
decision of the supreme court of the United 
States. 

It may be true that the defendant railway 
company has violated the terms of the con- 
tract of 1870 by voluntarily assenting to the 
use of its right of way by the American Union 
Telegraph Company without compensation. 
StiU the court cannot make that violation the 
basis of an injunction against the new com- 
pany, without putting it in the power of rail- 
way companies operating the post-roads of 
the United States, by private agreement with 
a telegraph company, to defeat the purposes 
of the act of 1866, c. 230 [14 Stat 221], which 
was to make the erection of telegraph lines 
on the post-roads of the United States (the 
consent of the owners of the right of way be- 
ing obtained, or such right of way being con- 
demned for telegraph purposes and compen- 
sation therefor made), free, even against hos- 
tile state legislation, to all corporations sub- 
mitting to. the conditions imposed by congress. 
If, in such cases, state legislation cannot pre- 
vent the occupancy of post-roads for tele- 
graph purposes, by such corporations as are 
willing to avail themselves of the act of con- 
gress, much less could such results be right- 
fully obtained through private contracts of 
corporations. Complainant may have an in- 
junction against all interference with the op- 
eration and use by it of its present lines of 
telegraph, upon and along the roads of the 
defendant railway company, other than such 
interference as may arise or result from mere 
business competition with other companies 
constructing rival Imes; and further orders 
will, in that event, be made during the pend- 
ency of this suit, as may be necessary to pre- 
vent such interference. But the application 
for an injunction to prevent the construction 
and operation by the defendant telegraph 
company of 'any and all lines of telegraph 
whatever, upon such right of way, is denied. 
Such order will be entered as may be con- 
sistent with what is here said. 
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WESTERN UNION TEU CO. v. ATLAN- 
TIC & P. TEL. CO. 

[7 Biss. 367.] i 

Circuit Court, D. Indiana. Feb., 1877. 

Railroad Right of Wat — Exclusive Use fob 

■ TeLEGUAPH PUKPOSES— C0>fDEMNATIOM 
PUOCEEDINGS— ReOEIVEUSHIP. 

1. A contract between a railroad eompany 
and a telegraph eo'mpany, that the former will 
allow no other telegraph company to construct 

i [Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 
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a line along its road, is not inoperative as 
against public policy. 

2. When a railroad is in the possession of a 
receiver of the United States court, a telegraph 
company can acquire no title to its right of 
way by condemuation proceedings in a state 
court. 

[Cited in E.^ parte Tyler, 149 U. S. 180, 13 
Sup. Ct 791.] 

3. If the receiver ratifies a contract previously 
made with the company, the rights under such 
contract are not -affected by the foreclosure pro- 
ceedings. 

In equity. Motion to dissolve injunction. 

McDonald & Butler, WiUiams & Thompson, 
and Harrison, Hines & Miller, for complamants. 

aiatthews, Kamsey & Matthews and Baker, 
Hord & Hendricks, for defendants. 

DRUMilOND, Curcuit Judge. The Ohio & 
Mississippi Railroad Company executed mort- 
gages upon its line of road hi this state, and 
afterwards a contract was made by the railroad 
company with the plaintiff, the Western Union 
Telegraph Company, by which a telegraph line 
was to be established on the hne of railroad, on 
the terms agreed npon between the parties. 

The contract declared that no other telegraph 
company should establish a telegraph on the 
line of the railroad. The telegi-aph line was con- 
structed by the plaintiff under this contract, and 
it was used for the benefit of the telegraph com- 
pany, and also for the railroad company, accord- 
ing to the stipulations agreed on. Proceedings 
of foreclosure were commenced against the rail- 
road company, on the mortgages already men- 
tioned, and a sale took place, and under the sale 
there was a re-organization, and the name chan- 
ged to the "Ohio & Mississippi Railway Com- 
pany," which executed other mortgages upon 
the read, and default having been made in the 
payment of mterest on those mortgages, a hill 
was filed in this court for foreclosure, and for the 
appointment of a receiver. Receivers were ac- 
cordingly appointed, who took possession of the 
railway after the foreclosure of the first mort- 
gages, and before the filing of the bill agamst the 
Ohio & Mississippi Railway Company. The re- 
ceivers ratified, confirmed and adopted the con- 
tract made between the Western Union Tele- 
graph Company and the Ohio & Mississippi 
Railroad Company, and seem to have acted upon 
the theory that the contract was still in force 
as against the railway company. The Western 
Union Telegraph Company was not a party to 
the foreclosure suit which resulted in the re- 
organization of the Ohio & Mississippi Railway 
Company. 

In this condition of affairs, the Atlantic & 
Pacific Telegraph Company was organized under 
the general laws of this state, and was proceed- 
ing to construct a telegraph line on the railway 
of the Ohio & Mississippi Company, in direct 
competition with the telegi'aph line of the plain- 
tiff. The receivers seem to have acquiesced in 
this action of the Atlantic & Pacific Telegraph 
Company which, it is to be observed, was ap- 
parently nothing but an agent of the telegraph 
company of the same name, of New York, and 



was organized- simply for the purpose of extend- 
ing the line of the New York company to the 
Mississippi rivei'. 

The Atlantic & Pacific Telegraph Company 
commenced proceedings in the state court, whilo 
the railway was in the possession of the receiv- 
ers of this court, with a view to condemn the 
light of way, or any interest which the Western 
Union Telegi^aph Company might have had on 
the line of road of the Ohio & Mississippi Com- 
pany. This was done without application to or 
the authority of this court Thereupon the West- 
em Union Telegraph Company filed a bill hi this 
court on the 28th day of December, 1876, claim- 
ing that the defendant company had no right to 
construct a Ime of telegraph on the right of way 
of the Ohio & Mississippi Company, ndther had 
the latter any right to permit such a telegraph 
line to be constnieted, for the reason that it was 
a violation of the contract which the Ohio &) 
Mississippi Railroad Company had made with 
the plaintiff. 

An Injunction was granted by the district 
judge, and the motion is now made upon answer 
and affidavits to dissolve the injimction, and to 
allow the defendant company to go on with its 
condemnation proceedings in the state com't, withJ 
the view of constructing its telegraph luie on the 
roadway of the Ohio & Mississippi Company. 

In the argument on the part of the defendants, 
various objections have been taken to the con- 
tinuance of the injunction, and to the enforce- 
ment of the rights of the plaintiff under the con- 
tract made with the Ohio & Mississippi Railroad 
Company. It is said that such a restriction- as 
was contained in the contract for the construction 
of the telegraph hne of the plaintiff, to prevent 
other luies from behig established on the road- 
way, was in violation of public policy, and 
therefore inoperative. If the effect of this 
clause in the contract was to prevent to any con- 
siderable extent the construction of competing 
Unes of telegraph between important points, and 
thus prevent that kind of communication, there 
might be something in the objection; but it is 
to be recollected that there are numerous lines 
of railway between Cincinnati and St Louis, 
which are the two important points of communi- 
eatioH, and between which the Ohio & Missis- 
sippi Railway offers a very direct line of road. 
And then, while it is true that it is more con- 
venient to constnict telegraph liaes on railways 
than on the common highways of the country, or 
through fields and wood lands, stiU it is quite 
possible to construct them otherwise than upon 
a line of railroad. A telegraph line, for instance, 
could be constructed immediately and adjoining 
the roadway of the Ohio & Mississippi Company, 
but outside its boundaries. And besides, if it 
were indispensable that another telegraph line 
should be constructed upon the Ohio & Missis- 
sippi Railway, the right of property which the 
railway company or the Western Union Tele- 
graph Company might have, and with which the 
other telegraph company would interfere hi the 
construction of its line, might be acquired as 
stated hereafter by proceedings for condemna- 
tion under the laws of the state. For these rea- 
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sons, therefore, this restriction in, the contracb 
■cannot he said to he so contraiy to puhlic policy 
sxs to render that part of the contract hetween 
the Western Union Telegraph CJompany and the 
Ohio & aiississippi Railroad Company hiopera- 
tive. 

It was objected also that the sale of the road 
under the foreclosure proceedings put an end 
to the conti'act, but, as has already been stated, 
the purchaser confirmed, ratified and adopted 
the contract, and so became a pariy to it, by 
ratification, and although in one sense it -was 
a different company from that which originally- 
made tiie contract, stiH, as it operated the same 
Ihie of road, the same necessity existed for the 
use of the telegraph line, and it availed itself 
of the benefits of that hne by ratifying the con- 
tract, and it tha'eby became bound by whatever 
obligations rested upon its predecessor by that 
act of ratification and of use. The proceedings 
which took place in the state court upQil the 
part of the telegraph company of this state to 
■condemn the right of way, or whatever interest 
the TVestera Union Telegraph Company had in 
the right of way of the Ohio & Mississippi Com- 
pany were inoperative. The property to be af- 
fected by these proceedings was in the possession 
of this court through its officers, the receivers, 
and that being so, no action could take place in 
the state court affecting it without the consent 
first obtained of this court. An application 
should have been made to the receivers, and they 
should have come to this court, or the application 
might have been made directly to this court by 
the Atlantic & Pacific Telegraph Company for i 
leave to proceed in the state court, and it woulc^ 
then have been a question whether it was propei^ 
to grant that leave. No rights therefore have 
been acquired by the institution of these pro- 
■eeedings in the state court. They must be con- 
sidered as invalid, the rule being well estab- 
lished in the federal courts that when property i^ 
in its jMssession through its receivers, all pro- 
ceedings in the state court affecting it, without 
the authority of the federal court, are invalid. 
It is not necessary to decide whether this fact 
would alone have authorized the issuing of the in- 
junction, or, whether existing, it alone would 
warrant its continuance. 

It was also objected that Gxe Western Union 
Telegi-aph Company had not complied with the 
law of the state, of June 17th, 1852, as to for- 
eign corporations doing business in this state, 
though it had its principal place of business, 
and an office in Indianapolis. It may be im- 
portant to ascertain with a view to the future 
consideration of this question, whether this con- 
tract was made in this, or another state, as pre-" 
liminary merely to the construction of a hne of 
telegi'aph in this state. There is nothing either 
In tlie pleadings or in the proofs to show what 
the fiict may be as to this, and therefore withoul; 
dissolving the injunction, which we think unda' 
the peculiar circumstances may stand for the 
present, the couit will permit the pleadings ttf 
be amended in order to show the fact, the truth 
being, as is said, that the contract was made out 
of this state. Ordered accordingly. 



WESTERN UNION TEL. CO. (BEHil v.). 
See Case No. 1,234. 

WESTERN UNION TEI/. CO. (BELUN v.). 
See Case No. 1,234. 

WESTERN UNION TEL. CO. (COLaATE 
v.). See Cases Nos. 2,994 and 2,995. 

WESTERN UNION TEL. CO. (PENSACO- 
LA TEL. CO. v.). See Case No. 10,960. 

WESTERN UNION TEL. CO. (STEPHENS 
& C. TRANSP. CO. v.). See Cases Nos. 
13,370 and 13,371. 

WESTERN UNION TEL. CO. (STRAUSE 
v.). See Case No. 13,531. 



Case No. 17,445a. 

In re WESTERVELT. 

[3 N. J. Law J. 279.] 

District Court, D. New Jersey. 1880. 

BANKitoPTOY— Rest of pROPERTr Belonging to 
Wife of BANKiiupt — Rights op Assignee. 

A note given to a bankrupt in his own name 
for rent of a house belonging to his wife cannot 
be obtained by the assignee. It he thinks the 
house was fraudulently conveyed to the wife, 
he must file a bill to set aside the conveyance. 

[In the matter of C. C. Westervelt, a bank- 
rupt.] 

Mr. W. O. Sayles, for assignee- 
Collins & Corbin, for bankrupt 

NIXON, District Judge. This is an applica- 
tion to the court by the assignee of the bank- 
rupt estate for an order directing the bank- 
rupt to deliver up a certain promissory note, 
dated February 1, 1876, for three hundred and 
sixty-nine 95/100 dollars, given to bun by one 
James King for rent due for the occupancy of 
a house and lot, the title of which stood in 
the name of Catherine Westervelt, the wife 
of the bankrupt. The husband had the pos- 
session and control of the note at the time 
the petition in bankruptcy was filed; but be 
did not include the same in his schedule of 
assets of his estate, on the ground that it was 
for the proceeds of his wife's property and 
belonged to her. He has recently instituted a 
suit in her name in the marine court of the 
city of New York to collect the money due 
upon the note. This fact coming to the knowl- 
edge of the assignee, he has deemed it his 
duty, acting in the interest of the general 
creditors, to take this step to obtain the cus- 
tody or the proceeds of the note. 

I have read the testimony with care, and 
do not see my way clear to make the order 
asked for. If the real estate belonged to the 
wife at tbe time the rent accrued, the rent 
did not cease to be hers, because her husband, 
while acting as her agent, took the note in 
his, rather than in her, name. The assignee 
seems to be desirous of determining in this 
proceeding the question of the real owner- 
ship of the house and lot whence the rent 'is- 
sued; but it cannot be done in such a col- 
lateral way. If the assignee had grounds for 
believing that the putting of the title of the 
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real estate in tlie name of the wife was a 
fraud upon the creditoiB, and the testimony 
tends strongly in that direction, it was his du- 
ty to the creditors to take the proper steps to 
have the transfer set aside. As long as the 
legal title is in her name, she is entitled to the 
rents; and it must remain in her until a court 
of competent jurisdiction acting in the ease 
decides otherwise. 

The application must be denied, but, under 
the circumstances, without costs. 



WBSTERVBLT (UNITED STATES v.). 
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Case Wo. 17,446. 

WESTERWELT v. LEWIS et al. _ 

[2 McLean, 511.] i 

Circuit Court, D. Illinois. June Term, 1841. 

Judgment of Anothek State — Coxoldsiteness 
—Plea of Nul Tiel Record. 

1. Under the constitution and act of congress, 
the judgment of a court in any state is conclu- 
sive; and the same effect is given to it in every 
otlier state as it had in the state where ren- 
dered. 

[Cited in Tenney v. Townsend, Case No. 13,- 
832.] 

[Cited in Melhop v. Doane, 31 Iowa, 400.] 

2. This question arises under the constitution 
of the United States and act of congress, and 
the decision of the supreme court of the Union 
is consequently binding. Indeed that court can 
exercise appellate jurisdiction on the subject. 

[Cited in Lincoln v. Tower, Case No. 8,355.] 

3. A plea of nil debet, in an action brought 
on a judgment, is bad on demurrer. 

4. The record, when duly authenticated, con- 
tains absolute verity, and is conclusive. 

[Cited in Lincoln v. Tower, Case No. 8,355.] 

5. Where no process was served on the de- 
fendant, and there has been no appearance, the 
judgment is a nullity. 

[Cited in Wetherill v. Stillman, 65 Pa. St 
115.] 

6. A proceeding by attachment is a proceed- 
ing in rem, and only binds the defendant to 
the extent of the property levied on. 

[Cited in Homer v. Doe, 1 Ind. 133. Cited 
in note to Doe v. Bowen, 8 Ind. 200.] ' 

7. Where it appears, from the record, that 
process was served, or that there was an ap- 
pearance, the fact cannot be controverted. 

[Cited in U. S. v. Walsh, 22 Fed. 648; U. S. 
V. Gayle, 45 Fed. 107.] 

8. Nul tiel record, the only proper plea in 
such a case. 

[Cited in Westcott v. Brown. 13 Ind. 86.] 

Mr. Krum, for plaintiff. 
Mr. Logan, for defendant, 

McLean, circuit Justice. This is an ac- 
tion of debt brought on a judgment obtain- 
ed against the defendants, by the plaintiff, 
in the state of New York. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 



The defendants filed two pleas: First. 
Nil debet. Second. That no notice was 
served on the defendants before the rendi- 
tion of the judgment. To these pleas the- 
defendants demuiTcd. 

The 1st section of the 4th article of the- 
constitution of the United States declares, 
"that full faith and credit shall be given in 
each state to the public acts, records and 
judicial proceedings of every state. And 
congress may, by general laws, prescribe the 
manner in which such acts, records and pro- 
ceedings, shall be proved and the effect 
thereof." In the act of the 26th of May,. 
1790 [1 Stat. 122]. it is provided "that the 
records and judicial proceedings of the 
courts of any state shall be proved or ad- 
mitted in any other court, within the Unit- 
ed States, by the attestation of the clerk, 
and the seal of the court annexed, if there 
be a seal, together with a certificate of the 
judge, chief justice, or presiding magistrate, 
as the ease may be, that the said attestation 
is in due form. And such records and ju- 
dicial proceedings, so authenticated, shall 
have such faith and credit given to them in 
every court within the United States, as 
they have by law or usage in the court of 
the state from whence the said records are 
or shall be taken." On reading this act and 
the constitution, it would scarcely be ex- 
pected that any difference of opinion could 
arise on the construction of either. It is- 
still more extraordinary, that after the su- 
preme court, by repeated adjudications, had 
settled the construction of both, that any 
state court should adhere to a different opin- 
ion. This is so opposed to the coiirse of the 
supreme court, in following the construction 
of the state constitutions and statiites, by 
the state courts respectively, that it was not 
anticipated. In fact, as regards the con- 
struction of the constitution and the act of 
congress, the supreme court have appellate 
powers over the supreme court of a state. 

In the ease of Mills v. Duryee, 7 Cranch 
[11 U. S.] 481, the court held that a record 
authenticated as required by the act of con- 
gress gives the same effect to the record, as 
evidence, as is given to it in the state where 
the judgment was rendered. That the only 
inquiry is, what is the effect of the judg- 
ment in such state. That whatever might 
be the effect of a plea of nil debet to an ac- 
tion on a state judgment after verdict, it is 
bad on demurrer. That an exemplification 
of the original record was sufficient without 
the original. 

In Hampton v. M'Connel, 3 Wheat. [16 U. 
S.] 234, the chief justice says: "This is pre- 
cisely the same ease as that of Mills v. 
Duryee [supra]. The doctrine there held 
was, that the judgment of a state court 
should have the same credit, validity and 
effect, in every other court of the United 
States, which it had in the state where it 
was pronounced; and that whatever pleas 
would be good to a suit thereon in such 
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state, and none others, could be pleaded in 
any other court in the United States." That 
case was brought before the court by a writ 
of error to the circuit court of the United 
States, in New York. A nil debet was 
pleaded to which there was a demurrer. 
And the court again decided, as they had 
done in the case of Mills v. 'Duryee [supra], 
that the plea was bad. * 

In pursuance of these decisions the courts 
of the United States^ have uniformly acted. 
And the same rule has been adopted by 
many of the state courts. The plea of nil 
debet puts in issue the existence of the debt 
at the time of pleading. And if this be a 
good plea in an action on a judgment, it 
puts in issue the debt evidenced by such 
judgment. This cannot be done if any ef- 
fect be given to the act of congress and the 
constitution. The judgments of a sister 
state were, at first, treated in New York as 
foreign judgments. They were considered 
only as prima facie evidence of indebtment, 
liable, of course, to be impugned. And al- 
though this ground has been somewhat re- 
ceded from, yet it is diflBcult to determine 
what has been given up when a defendant 
is still at liberty to take issue upon the fact 
of his appearance, which is stated on the 
record. The adjudications in Massachusetts 
are not materially different, on this point) 
from those of New York. 5 "Wend. 148; 9 
Mass. 467. Where, from the face of a rec- 
ord, it appears that the defendant has not 
been served with process, and has entered 
no appearance in the case, the judgment is 
treated as a nullity. And where, under the 
laws of some of the states, an attachment 
is the first process, and that being levied on 
any article of property, however small, 
gives jurisdiction to the court, a judgment 
is obtained, it is only considered as a pro- 
ceeding In rem. 

It is not in the power of a state court or 
a court of the United States, by process of 
attachment, to take cognizance of an indi- 
vidual who is not within its jurisdiction, 
and bind him personally by a judgment. 
Such a proceeding binds the property at- 
tached ; but beyond that the defendant is not 
bound. It is a proceeding in rem, and, except 
the property levied on, the court have no 
more power to affect the interests of an 
individual than if no process had been is- 
sued against him. That the court had ju- 
risdiction of the person of the defendant 
must appear from the record, and where 
such fact does appear it cannot be contro- 
verted. As well might any other fact in 
the record be denied as this. The record is 
made out under the authority of the court, 
and purports absolute verity. As evidence 
it cannot be questioned. If, in making up 
the record, through the inadvertence of the 
clerk, a mistake has occurred, the only 
mode of correcting it is by application to 
the court who gave the judgment, and who 
have a right, at all times, to correct clerical 



errors. By a statute in New York, where 
Individuals are sued as co-partners, and pro- 
cess is served on one, judgment may be en- 
tered up against all of them, which oper- 
ates only against the partnership property. 
And the partners on whom the process was 
not served, are permitted to come in on cer-' 
tain conditions, to contest the right of the 
plaintiff. And it is insisted that on one of 
the present defendants notice was not serv- 
ed, and on that ground the defendants have 
filed the second plea. To this it may be an- 
swered in the first place, that the record 
shows a notice to the defendants. And in 
the second, that, admit the truth of the plea, 
the defendant could not ask to be placed in 
a more favorable position here than he 
could have claimed In the state of New 
York. This would seem to result from the 
decisions adverted to, under the act of con- 
gress. If the same effect is to be given to 
this record, as evidence, as would be given 
to it In New York, it must be cpnclusive of 
all the matters adjudged, unless they shall 
be opened up in the manner provided. In 
giving a judgment on this record we give to 
it the same effect that it had in New York. 
Nul tiel record is the only plea, perhaps, 
which can be filed to an action founded on 
a record. We do not speak of fraud which 
vitiates all transactions, judicial as well as 
others, and which may be set up by third 
parties, but not as between the parties on 
the record. 

The demurrer to the pleas is sustained. 
Judgment. 
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WESTFALIi V. BARNEY, 
[See Case No. 17,448.] 



Case No. 17,448. 

WESTFALL v. SHOOK. 

[5 Blatchf. 383; 1 5 Int. Kev. Kec. 54.] 

Circuit Court, S. D. New York. Feb, 11, 1867. 

iNTEitNAL Revenue— Tax on Impokted Spjkits — 
GrOODS IN Bonded Warehouse. 

1. Under the 7th section of the act of March 
7, 1864 as Stat. 16), an additional duty of for- 
ty cents per gallon was imposed on all distilled 
spirits imported from foreign countries prior 
to the passage of that act. 

2. The fact that such spirits were in a bonded 
warehouse at the time of the passage of that act 
does not exempt them from such tax. 

3. Under that act, such duty is to be collected 
in such manner as the secretary of the treas- 
ury may direct, and he has power to direct it 
to be paid to a collector of internal revenue. 

2 [The plaintiff, in January, 1864, imported 
and entered at this port a quantity of gin 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 

2 [From 5 Int. Rev. Rec. 54.] 
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from Rotterdam, and entered it the same 
montli. The duty on this gin Tvas ?1 per gal- 
lon, under the act of July 14, 1862 L12 Stat 
643]. On the 29th of April, 1864, the plain- 
tifE went to Collector Barney and tendered 
this money as duties, and demanded the 
goods. The collector refused to deliver the 
goods, claiming that by virtue of section 7, 
Act March 7, 1864 [13 Stat IG], entitled "An 
uet to increase the internal revenue," an ex- 
<;ise tax of 40 cents per gallon, in addition to 
the above tax, was levied upon this gin, and 
that before he (the collector) would surrender 
it. the plaintifE must go to Mr. Sheridan 
Shook, and pay this 40 cents per gallon addi- 
tional, bring back his receipt, and then he 
{Mr, Barney) would accept the import duty 
of $1 per gallon, and surrender the merchan- 
dise. The plaintifE went to Mr. Shook as di- 
rected, paid under protest, received his goods 
from Mr. Barney, and now brings this suit 
Against both parties. 

[The question was one purely of law, and 
was fully argued on both sides. Mr, Sidney 
Webster and Mr. Maleomb Campbell for the 
plaintifE contended that by the warehouse 
act, there was an implied contract between 
the government and importer that the latter 
should pay only the import duties, hence the 
exaction of 40 cents was illegal, it being an 
interference with vested rights. 

[Second. That this tax was an excise, and 
would not lie against goods in the custom 
house, and before they passed into the pos- 
session of the importer; that the law was 
really levying an excise tax on foreign goods, 
which was against statute and judicial deci- 
sions. 

[Third. That the tax laid was an "addi- 
tional tax," and if it was an "excise" there 
was no preceding "excise tax" to add it to; 
and if it was held by court to be an "impost" 
tax, that then Mr. Shook was not the proper 
officer to collect it 

[Mr. Ethan Allen, Associate U. S. Dist. 
Atty., argued the case for the government, 
and contended: 

[First That if any contract existed be- 
tween the government and the importer, un- 
der the warehouse act, this was, at best, only 
an implied contract, and could at any time 
be changed by statute; that the power of 
congress was supreme and absolute, under 
the constitution, and they could even abolish 
the warehouse act if so disposed. If they 
could abolish the warehouse system, they 
could surely regulate it 

[Second. That even if the tax in question 
was an "excise" and not an "import" tax, 
it fell within the power of congress to levy 
the same, and the same attached to the for- 
eign goods so soon as they entered the port; 
that as to the collection by Mr. Shook, at best 
it could only be a question of form (if the right 
to levy the tax was sustained), and this in- 
ferior question as to the mode of collecting 
the tax, could not be held in any way to in- 
terfere with the right to make it; that the 



secretary of the treasury designated Mr. 
Shook, as he had a right to do, under the stat- 
ute, and no question could be against it 

[Third. That the tax being a lien upon the 
goods so soon as they arrived in the port, 
the government had a right to collect this lien 
in its own way, and was entitled to it be- 
fore the goods passed into the possession of 
the importer. 

[Fourth. That assuming the government to 
be wrong in all the above positions, that this 
suit would not lie against Mr. Shook, because 
he did not exact the duties, but only received 
them when tendered; and, therefore, as to 
him, it was a voluntaiy payment; and he, 
having paid the money over to the United 
States, he could not be compelled to pay it 
back; that the suit would not lie against Mr. 
Barney because he had not received the mon- 
ey, and no protest was made to him and no 
appeal taken to the secretary of the treasury 
conditions precedent by the statute, before a 
suit will lie against the collector of the port 
for the recovery of duties.] 2 

Sidney Webster and Maleomb Campbell, for 
plaintifE. 
Ethan Allen, Asst Dist Atty. 

SMALI/EY, District Judge. It does not ap- 
pear that the defendant made any claim for 
the money paid, or that he had the property 
in his possession, or had, or attempted to ex- 
ercise, any control over it. It is urged, on the 
part of the plaintifE, that this tax was in vio- 
lation of law because it was an impost tax, 
and because, if it was an internal revenue 
tax, the proper^ was not in a condition to be 
taxed, being at the time in a bonded ware- 
house [n:t withdrawn or offered for sale.] 2 

The act under which the tax is claimed is 
very clear and explicit in its provisions. It is 
the 7th section of the act of March 7th, 1864 (13 
Stat 16). The first dause of that section pro- 
vides, "thal^ from and after the passage of this 
act, in addition to the duties heretofore imposed 
by law, there shall be levied, collected and paid, 
on spirits distilled irom grahi or other materials, 
whetlier of American or foreign production. Im- 
ported from foreign countries previous to the 
first day of July next, of first proof, a duty of 
foi-ty cents on each and every gallon, and no 
lower rate of duty shall be levied or collected 
than upon the basis of first proof, and shall be 
increased in proportion' for any gi-eater sti-ength! 
than the strength of first proof." If the sec- 
tion stopped here, I might be disposed to say, 
that, as the goods bad been imported, and placed 
in a bonded warehouse, before the passage of the 
act, this first section did not apply to them, 
and I might be disposed to read the act as if 
the words "to be" were interpolated before the 
word "imported." But the second clause of 
the section leaves no room for doubt. It was 
dearly the intention of congress, by adding the 
second clause, to go further than in the first 
The second clause reads thus: "And that, upon 

2 [From 5 Int Kev. Rec. 54.] 
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all ^such spirits Imported prior to the passage of 
this act, there shall t>e levied, coUeeted and paid 
an additional tax of forty cents per gallon, to 
be coUeeted under the direction and according tc| 
regulations established by the secretary of the 
treasury." 

The application of the act to these goods musij 
depend on the simple question— were they im- 
ported? If they were, does the fact of their be- 
ing in a bonded warehouse, subject to with- 
drawal, and with the duties on them unpaid, 
put them in a better condition, to exempt them 
from this tax, than if they had been entered 
for consumption and the duty on them had beetf 
paid, and they had been stored in a private 
warehouse? 

That the goods were imported, withm the' 
meaning of the act, both parties agree. The 
language of the act does not leave any room for 
doubt It applies to all spirits "imported prior 
to the passage of this act." The construction I 
should be disposed to ^ve to the first clause of 
the section would make it apply only to goods 
imported between the 7th of March and the 1st 
of July. That, too, would seem to have been 
the view taken of it by congress, for, in the sec- 
ond clause of the section, they make a sweeping 
provision in regard to all spirits "imported prior 
to the passage of this act." 

It is argued, for the plaintiff, that, as these 
goods were in a bonded warehouse, they were 
entitled to greater privileges than other good^ 
not similarly situated. I cannot see the force 
of that daim. The assumption can rest only on 
the ground that bonded warehouses are estab- 
lished as a matter of contract between the gov- 
ernment and the importer, which the government 
has no right to change without the consent of 
the importer. It is true, that some senators 
went almost, though not quite, as far as that, in 
the discussion which was had upon the passage 
of the act. But the opinion of an individual 
member of a le^slattve body would be a bad 
criterion by which to decide what the law-makers 
themselves intended. Members of legislative 
bodies frequentiy differ in opinion among them- 
selves. If congress have the power, as they have 
if they choose, to destroy the warehouse system 
at once, without any notice, they surely have the 
power to impose additional burthens upon goods 
in warehouse. In other words, it was within 
the power of congress to do precisely what they 
did in this case. Whether it is wise for them to 
do this, or that, or the other thing, is a question 
for legislative discretion, not for judicial con- 
struction. 

[It is argued that there was a ti-eaty with Bel- 
gium, and that the consti-uction given to this 
warehouse system, as claimed by the govern- 
ment, would be a violation of that ti'eaty. That 
is a question, however, which can hardly arise, 
in this case. If the Belgian government made a 
conti-act with our government— for it must be a 
conti-act as a treaty is nothing more than a con- 
tract between nations— and the Belgian govern- 
ment claims that we violated it, our government 
may be called upon to make redress; but foi* 
citizens of our own country to avail themselves 
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of a treaty of this kind, in this way, is beyond 
my conception to understand.] 2 

I think it very clear, that congress intended 
to tax these sph:its; and they have used most ex- 
plicit language to cany out that intent. It ia 
said, that, as the spirits 'had been taxed in an- 
other district, and under other circumstances, 
they ought not to be subject to the additional 
tax imposed m this case. With that the court 
has nothing to do. It is a question for the action 
of other officers of the government, and not for 
judicial action at aU. 

The act authorizes the secretary of the treas- 
ury to collect the tax in such manner as he maj 
direct, and he chose simply to issue a ch:cular 
ordering it to be paid to the collector of internal 
revenue. That was in strict compliance with 
the act Congress might have thrown other 
guards about it, if they chose, but they left it 
to the discretion of the secretary of the treas- 
ury, and he ordered the cdUeetion of tbe tax in 
the manner prescribed. The law authorized the 
collection of the tax, and it was the duty of the 
secretary of the ti-easury to see that it was col- 
lected. He prescribed this mode, and I cannot 
see any wrong that the plaintiff has sustained 
from the payment of the tax thus le-vied upon hi.» 
goods. There must, therefore, be a verdict for 
the defendant. 
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WESTHOFF V. The OLTJF. 

[3 Woods, 667.] 1 

Circuit Court, N. D". Florida. March Terra,. 
1879. 

CoiiLISIOX, 

A tow which is itself without fault is not lia- 
ble for damages resulting from a collision caus- 
ed by the fault of the tug, 

[Appeal from the district court of the Unit- 
ed States for the Northern district of Flor- 
ida,] 

J. P. Jones and S. R. Mallory, for libelant,, 
cited: 1 Pars, Mar. Law, 208, and note; The 
Gray Eagle, 9 Wall. [76 tJ. S.] 505; The 
Granite State, 3 Wall. [70 U. S,] 310; Strout 
v. Foster, 1 How. [.42 U. S.] 89; The Express- 
[Case No. 4,598]; The Maria Martin, 12 Wall. 
[79 U. S,] 31; The Brottiers [Case No. 1,^69]; 
The Scioto [Id. 12,508]; The B. S. Sheppard 
[Id. 2,072]; The Palmetto [Id. 10,699]. 

G. R, Stanley, for claimant, cited: The 
Express [Case No. 4,596]; Owners of the 
James Gray v. Owners of the John Fraser, 
21 How. [62 U, S.] 184; Sturgis v. Boyer, 24 
How. [65 tJ. S.] 110; 1 Pars, Shipp, & Adm. 
434. 

WOODS, Circuit Judge. The libel was filed 
to recover damages sustained by the schoon- 
er Zenobia, of which the libelant was master, 
resulting from a collision between her and 
the bark Oluf. The facts were as follows: 

2 [From 5 Int. Rev. Ree. 54,] 
i [Reported by Hon, William B, Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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About five o'clock on the morning of January 
1, 1876, the Oluf, in tow of the steam tug 
Seminole, approached the harbor of Pensa- 
cola, where, about one-quarter of a mile from 
the wharf, and in the usual and proper place, 
the Zenobia was lying at anchor. The Oluf 
was towed astern of the tug by a hawser 
between forty and fifty fathoms long. The 
tug passed the Zenobia without collision, but 
the Oluf ran into the Zenobia, causing dam- 
age to the amount of about 5^325, 

The libelant claims that the Zenobia, being 
at anchor. It was the duty of the Oluf, on en- 
tering her harbor, to take every reasonable pre- 
caution to avoid a collision; that instead of 
doing this the Oluf was managed without 
skill, that she had but one lookout, and she 
was towed into the harbor at too high a rate 
of speed, namely, seven or eight knots an 
hour. The answer of the respondent claims 
that the Oluf was skillfully managed, that 
she had a proper lookout, and that the col- 
lision was caused by the rate of speed at 
which she was towed, and the want of the 
light upon the Zenobia required by the sail- 
ing regulations for vessels at anchor. 
■ The evidence satisfactorily establishes that 
the Oluf was towed into the harbor by the 
Seminole, at the rate of seven or eight knots 
an hour, and that the Zenobia, at the time 
of the collision, did not have up her lights, 
and that the collision was the result of these 
two causes combined. The evidence does not, 
in my judgment, show any neglect or want of 
skill on the part of the Oluf. She had the 
proper lights, sufficient lookouts, and, as di- 
rected by the master of the Seminole, kept 
astern of the tug. She was directly astern 
just preceding the collision. As there was 
no light on the Zenobia, and as the Oluf was 
being towed at the rate of seven or eight 
knots an hour, she did not discover the Zeno- 
bia in time to change her course so as to 
avoid ;the collision. The Oluf not being her- 
self in fault, the question is, is she liable for 
the damage resulting from the fault of the 
tug of which she was in towV If she is, then 
both parties being in fault, the one for reck- 
lessness in coming into the harbor at such 
a high rate of speed, and the other for not 
having her lights set, the damage must be 
equally divided. If the Oluf is not liable for 
the fault of the tug, the libelant should have 
proceeded against the tug, and the libel 
against the Oluf must be dismissed. The au- 
thorities upon the question, whether the tug 
or the tow is liable for the damages resulting 
from a collision, are very conflicting. See 
I'ars. Mar. Law, 208, note. The true rule on 
this question is laid down by the supreme 
court of the United States, in The Maria Mar- 
tin, 12 Wall. [79 U. S.] 31. "Cases undoubt- 
edly arise," says Mr. Justice Clifford, in that 
case, "where both the tug and tow are jointly 
liable for the consequences of a collision, as 
where those in charge of the respective ves- 
sels jointly participate in their control and 
management, and the master and crew of 



each vessel are either deficient in skill, omit 
to take due care, or are guilty of negligence 
in their navigation. Where the officers and 
crew of the tow, as well as the officers and 
crew of the tug, participate in the naviga- 
tion of the vessels, and a collision with an^ 
other vessel ensues, the tug alone, or the tow 
alone, or both jointly, may be liable for the 
consequences according to the circumstances, 
as the one or the other, or both jointly, were 
deficient in skill, or were culpably inattentive 
or negligent in the performance of their du- 
ties." To apply this rule to this case, it seems 
to me that no fault can be found with the 
management of the Oluf. She had out her 
lights, green and red, properly set, was fully 
manned, had a competent and sufficient look- 
out, and followed implicitly the directions 
and signals of the tug. The collision was the 
result of no neglect, unskillfulness or miscon- 
duct of her officers and crew. It was caused 
in part by the high rate of speed of the tug, 
and in part by the want of a light on the 
Zenobia. To hold the Oluf responsible, un- 
der the circumstances of the case, would not, 
it seems t6 me, be in accordance with the rule 
laid down by the supreme court. Lly opinion 
is, therefore, that the libel ought to be dis- 
missed at libelant's costs. 
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WESTINGHOUSE v. GARDNER, ETC., 
AIR-BRAKE CO. 

[2 Ban. & A. 55; i 9 O. G. 538.] 

Circuit Court, N. D. Ohio. April, 1875. . 

Patents toR Inventions — Air Buakes— Prior 
Invention— Inprixgement— Valu- 
able Improvements. 

1. Although defendant's apparatus is a valu- 
able additional improvement to prior inventions, 
heis not thereby justified in appropriating and 
using such of said prior inventions as have 
been patented to others. 

[Cited in Strobridge v. Lindsay, 2 Fed. 694.] 

2. A prior description of a part cannot invali- 
date a patent for the whole. 

[Cited in Bimdy Manuf'g Go. v. Columbian 
Time-Recorder Co., 59 Fed. 295: Id., 12 
0. 0. A. 442, 64 Fed. 852.] 

3. The words "substantially as described," 
must necessarily be implied; and being so im- 
plied they involve a reference to the specifica- 
tion. 

[Cited in Bortree v. Jackson, 43 Fed. 138.] 
In equity. 

George H. Christy and W- Bakewell, for 
complainant. 

John Coon, J. J. Coombs, James Parsons, 
and George Willey, for defendant. 

Before SWATNE, Circuit Justice, and 
WELKER, District Judge. 

WELKER, District Judge. This is a bill 
in equity, for injunction and account, filed 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] .■> 
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by George Westingliouse, Jr., alleging in- 
fringement by defendant of certain patents 
for improvements in air-brake apparatus. 
Of tliese patents two are reissues, Yiz.: No. 
o,5W, dated July 29, 1873, of original pat- 
ent No. 88,929, granted to complainant April 
13, 1869, and No. 5,506, dated July 29, 1873, 
of original patent No. 117,841, granted to 
complaint August 8, 1871, Botli of tliese 
are for improvements in steam-power car- 
brake apparatus. A third patent is for im- 
provement in bose coupling, granted to Bar- 
ney Mee, on May 7, 1867, No. 64,437, and as- 
signed to complainant. 

Defendant filed one original and three sup- 
plemental answers. After the proofs were 
all in, the case was argued exhaustively and 
at great length, by able and eminent coun- 
sel. The importance of the case, however, 
and the large interests involved, as well as 
the value of the invention itself to the pat- 
entee and to the public at large, fully justi- 
fied the elaborate discussion which the case 
received, and rendered necessary the careful 
consideration which we have given to it. 
The printed record covers about seven hun- 
dred and eighty pages; and nearly thirty 
patents and provisional specifications offer- 
ed in evidence by the defendant on the is- 
sue of novelty and priority of invention, 
and not included in the printed record, were 
discussed at the hearing. On account of a 
pressure of other duties since the hearing, 
it is impossible for us now to do more than 
state generally and briefly the conclusions 
arrived at by the court. 

1. The claims alleged to be infringed by 
defendant are claims 1 to 7 of reissue 5,504, 
the third claim of reissue 5,506i and claims 1 
to 4 of the Mee patent The proofs in the ease 
fully sustain the allegation of infringement, by 
the defendant, of each of three patents embra- 
ced in this suit 

The defendant claims to be protected in 
the manufacture of its air-brake apparatus 
by letters patent No. 133,847, granted to 
Gardner, Eanson & Martin on December 
10, 1S72, for improvement in steam-pumps, 
reissue No. 4,879 to J. W. Gardner of orig- 
inal patent No. 122,884, dated January 23, 
1872, for improvement in, steam and air 
brakes, and patent No. 128,220, to Gardner 
& Hanson, dated June 25, 1872, for coupling 
valves for steam and air brakes. These de- 
vices are claimed by defendant to be valua- 
ble improvements on the apparatus of West- 
inghouse and Mee, as was ably argued by 
defendant's counsel; and while we are not 
disposed to dispute the ingenuity and utility 
of these devices, and particularly the de- 
fendant's apparatus for releasing the 
bralies, and which may be, and no doubt is, 
a valuable additional improvement, we are 
nevertheless of opinion that the air-brake 
apparatus, as constructed and used by de- 
fendant, although embracing these alleged 
improvements, does infringe the Westing- 
house and Mee patents above referred to, 



and that these improvements will not jus- 
tify the appropriation and use by the de- 
fendant of that which has been patented to 
otiiers. The right granted under complain- 
ant's patents is exclusive, and the infringe- 
ment clearly proven. 

2. As to reissues 5,504 and 5,506, a second 
defence is that they are for substantially 
different inventions from those constituting 
the subject matter of the original patents. 
A comparison of the original and reissued 
patents satisfies us that this defence, cannot 
be maintained. No material change has 
been made in the specifications of these pat- 
ents, and the reissued claims are clearly 
warranted by the specifications of inven- 
tion, as contained in the original patents. 
It is a legitimate and important function of 
a reissue to modify or change the claims of 
the original patent so as to cover the in- 
vention set forth: therein. 

3. Defendant also avers that the second 
and third claims of reissue 5,504 are void, 
for ambiguity. Read in the light of the 
specification and drawing, we fail to see 
any ambiguity such as would justify us in 
declaring them void on that account. This 
defence must also be overruled. The words 
"substantially as described" must neces- 
sarily be implied; and being so implied, 
they involve a reference to the specification, 
which is sufiaciently clear to prevent any 
misunderstanding of the scope and mean- 
ing of the claims in question. Seymour v. 
Osborne, 11 WaU. [78 U. S.] 547; Mitchell 
V. Tilghman, 19 Wall. [86 U. S.] 391. 

4. The issue of novelty was most vigor- 
ously contested. As ah'eady stated, nearly thirty 
United States and English patents and English 
proviMonal specifications were offered in evi- 
dence on part of the defendant, and voluminoiis 
expert testimony was taken with reference 
thereto. Special attack was made on the fourth 
and fifth claims of reissue 5,504, the patents 
chiefly relied on being those of Walher, March 
16, 1852, No. 8,812; Goodale, May 30, 1865, 
No. 47,943; Wright, January 17, 1855, No. 12,- 
263; FuUerton, December 29, 1868, No. 85,377; 
Weeks, January 5, 1869, No. 85,712; Carson, 
December 9, 1856, No. 16,220; Harris (English), 
Nos. 216 of 1857, and 2,163 of 1861; Du 
Trembly & Martin (English), No. 1,737 of 1860, 
and provisional specification of Michael Si^rist, 
No. 2,015 of 1863. ' 

We are satisfied IMt none of these patents or 
specifications can have the effect claimed for 
them by defendant. Some are later in date than 
complainant's invention (even if otherwise suffi- 
cient); some are too general, indefinite, anij 
ambiguous in their descriptive parts to consti- 
tute an anticipation of that which the complain- 
ant has patented and introduced into general pub- 
lic use almost the world over, with most mar- 
vellous results in point of increased safety to life 
and property; and those that are dear and m- 
telligible in their terms fall short, in one or more 
•material respects, of contaimng the subject mat- 
ter of the claims referred to. The same patents 
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and provisional specifications, as ■well as a num- 
ber of others, are relied upon by defendant as 
anticipatory of the first three and the sixth 
claims of rei^ue 5,504; and particularly among 
such additional references were the patents of 
ililler, Januaiy 2, 1855; HolUngsworth <Eng- 
lish), No. 2,886, of 1853; Mclnnis (English), 
No. 2,59i, of 1860, and Kendall (English), No. 
3,083, of 1864. As to aU of these, m thdr hear- 
ings on the claims last ahove refen-ed to, our 
opinion is the same as above stated. They go 
to show that Westinghouse was not" the first to 
conceive the idea of operating railway-brakes by 
air-pressure, and that he was not the inventor 
of the larger part of the devices employed for 
such purposes. But such fact does not detract 
at all from his merit or rights as a successful 
inventor. The organisms covered by the fourth 
and fifth claims of his patent, reissue 5,504, 
seem to have been entirely new with him; and 
the incorporation of these • elements, together 
with that of graduating the air pressure in the 
brake-cylinders— also shown to be new and of 
the highest importance and utility— in daims 1, 
2, 3, and 6, with other substantial and material 
differences not necessary to enumerate, fuUy 
substantiate his pretensions as an original and 
meritorious inventor, and entitle him as such to 
the amplest protection of the law. 

Suggestive as these prior patents and provi- 
sional specifications may have been, they do nofl 
any of them embody that which Westinghouse 
has invented and daimed; and a prior descrip- 
tion of a part cannot invalidate a patent for the 
whole. The same rule applies in patent law as 
in mathematics. So far as appears from the 
testimony in this case, none of the alleged prior 
inventions of air-brake apparatus have ever suc- 
cessfully been applied to practical use; and when 
we consider the immense importance of the in- 
troduction of the air-hrake on i-ailroads, and the 
incalculable benefit which it has conferred on 
the public in the readiness and certainty with 
which the trains can thereby be controlled, and 
comparative immunity from accidents thus se- 
cured, and also the .number of devices which 
have been patented for this purpose, in connec- 
tion with the fact that Westinghouse was the 
first, so far as appears in the record and proofs, 
to put an air-brake into successful actual use, 
such considerations only strengthen and confirm 
the soimdness of the conclusions to which a 
careful examination of these prior patents has 
led us, that there are substantial and essential 
differences between these prior patents and the 
Westinghouse apparatus, and that to these dif- 
ferences we may justly attribute the successful 
and extensive introduction of the Westinghouse 
air-brake. 

In this eomiectidn, we need only refer to the 
language employed by Justice Swayne in Wood 
V. Cleveland Rolling iVIill Co. [Case No. 17,- 
941]. See, also, Clark Patent Steam &, Fire 
Regulator Co, v. Copeland [Id. 2,806]. 

As anticipatory of the seventh claim of reissue 
5,504, some of the prior patents already cited 
are relied on, as also the patents of McLaughlin, 
August 15, 1854, No. 11,527; Lee, July 28, 



1868, No. 80,290; and Peddle, February 5, 
1867, No. 61,860. As the chief question here 
is one of legal construction, it will suffice to say 
that the construction given to the daim by the^ 
complainant's counsel seems to be the propei- one, 
and, thus construed, the daim must be held 
valid. 

The only dtation in defendant's briefs, as an- 
ticipatory of reissue No. 5,508, was the Peddle 
patent of February 5, 1867; but as Peddle nei- 
ther describes nor shows in his jatent any means 
whatever of effecting a release of the brake, the 
defence necessarily fails. 

Our condusions as to the novelty of the hi- 
vention daimed in the Mee patent are the same- 
as those in reference to the others. The patent 
of Heneage, of August 16, 1859, No. 25,117, In 
some respects dosely resembles it; but 5t, as well 
as the other prior patents cited in the defend- 
ant's supplemental brief— Eieuter, Frazer & 
Dimbar- fails to embody the complete invention, 
and hence necessarily fails to invalidate the 
daims of Mee. 

5. The only remaining defence necessary to be 
considered is that of patentable subject-matter. 
It is somewhat difficult, and perhaps impossible, 
to draw a dear and well-defined line between 
what is termed a mere aggregation of devices 
and what is r^arded as a patentable combina- 
tion. It certainly is not necessary to do so in the 
present case, for we are dear in our view that 
the daims of the complainant's patent fall with- 
in the latter dass. The usual decree for com- 
plainant will be entered for injunction and ac- 
count, with costs. 
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WESTLAKE v. OARTTER et al. 

[6 Fish. Pat Cas. 519; i 4 O. G. 636.] 

Circuit Court, E. D. Missouri. Oct. 11, 1873- 

Patest Suits — Notices of Special Defenses — 
File-Wrapper as Evidence — Questions fou 

JOIIY— SUFFIOIENOY OP SPEOIPICATIOSS— TJtILITT 

—Novelty — Infuingement — CoMBI^fA.TIONs — 
Damages and Profits. 

1. The thirty days' notice of special matter 
of defense in an action for infringement: of a 
patent, required by law, is thirty days prior 
to the beginning of the term of trial. 

2. Such notice heed not specify the particular 
portion of the patent to which it'is designed to 
apply. 

3. Patents may be given in evidence to show 
the state of the art without notice, but printed 
publications can not. 

4. The file-wrapper and contents, in the mat- 
ter of the application for the patent sued ui)on, 
is not admissible evidence for the purpose of 
limiting the construction of the patent. 

5. The first question for the jury is, whether 
the description and specification of the patent 
are in such full, clear, and exact terms as to 
enable one skilled in the art to construct the 
thing patented. 

6- The second question for the jury is, wheth- 
er the patent is void for want of usefulness. 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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7. If the invention is not frivolous or prejudi- 
cial to the public, iind has any degree of use- 
fulness, no matter how slight, it is not void for 
want of utility. 

8. The third question for the jury is that of 
novelty. 

9. The patent having been duly issued, is pre- 
sumed to be valid, and whoever assails it must 
show by competent evidence that it is void. 

10. The first, third, and sixth clauns of com- 
plainant's patent construed by the court 

11. "Whoever adopts the patentee's plan, and 
works out the same result, by merely substi- 
tuting for one or more mechanical devices their 
mechanical equivalents, is just as guilty of an 
infringement as if he servilely copied the pat- 
entee's device in all its parts. 

12. The action of official experts at the pat- . 
ent office in granting defendants' patent is en- 
titled to some consideratipn, as indicating their 
opinion that it was for a different invention 
from complainant's. 

13. Where a combination is claimed, the pat- 
entee can not abandon part of said coinbina- 
tion and maintain a claim to the residue, nor 
prove any part thereof immaterial or useless 
without destroying the whole. 

14. A patent for a combination does not rest 
upon the novelty of the parts, but upon the 
novelty of iie mode of combining the parts. 

15. Where the patentee gave his consent to 
the manufacture of some of the alleged infringe- 
ments by defendants, he can recover no dam- 
ages for these; for those afterwards manu- 
factured he is entitled to manufacturer's profits. 

[Cited in Bigelow Carpet Co. v. Dobson, 10 
Fed. 387.] 

Action at law. 

Suit brought upon letters patent pSfo. 30,- 
677] for "Improvements in truss-bridges." 
granted Jonathan L. Jones, November 6, 
1860, and assigned to plaintiff [James V. 
Westlake]. The defendants' [M. S. Oartter 
and others] plead the general issue, and gave 
notice of special matter of defense. De- 
fendants' counsel offered in evidence patent 
granted Geo. S. Avery, July 28, 1857, No. 
17,864, to which plaintiff's counsel objected, 
"on the ground that the particular portion of 
the plaintiff's patent it referred to was not 
specified in the notice." The notice was as 
follows: "The said defendants will further 
prove, upon said trial in bar of said action, 
that the plaintiff's assignor was not the first 
and original inventor of the invention de- 
scribed and claimed in said letters patent 
No. 30,577; but that long prior to said pre- 
tended invention, the same was fully de- 
scribed and shown 'in the following let- 
ters patent— to wit, letters patent of the 
United States, No. 17,864, granted <3eo. S. 
Avery, July 28, 1857, for 'improvement in 
segmental truss for bridges.' " 

THE COURT overruled the objection, 
holding the notice sufficient. 

Plaintiff's Counsel. Now, I ask the court 
to take tliese patent papers (the Avery pat- 
ent) and look at them, and see whether they 
have any bearing on this invention (the 
Jones patent.) 

TREAT, District Judge. You have chosen 

29FED.OAS. — 51 
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to make this a jury ease, and it must go 
there. When you chose to have a jury, 
you chose to have this question determined 
in the light of expert testimony, and the 
jury will have to ascertain, from what the 
experts say in regard to i1^ what the facts 
are. I can not take it away from them. 
If I were sitting as a chancellor, then I 
would pass my judgment individually on 
them; but as I am"' not doing that, and you 
chose to have a jury, the jury will have to 
pass upon all these things. I can not say 
whether they are alike or not, or what light 
they would throw on it. The experts will 
have to do that. It is for the court to con- 
strue the patent under consideration here; 
but as far as any questions of fact are to 
be determined in the light of expert testi- 
mony, the jury are the judges of that. Con- 
sequently, we call in those who are skilled 
in this department to enlighten the jury in 
the one case or a chancellor in the other. 
There are two patents presented, and they 
require a large amount of mechanical skill 
outside of pm*e propositions of law, and this 
has to be obtained from this source— the ex- 
perts. 

Defendants' * counsel offered in evidence 
the patent granted Wm. Howe, August 28, 
1846, numbered 4,726, for "improvement in 
bridges," being the same set up in his third 
notice of special matter, of which a copy 
has been filed and served on the plaintiff's 
counsel on August 25, 1873, to which plain- 
tiff's counsel objected as not having been 
filed within thirty days of the first day of 
the term. THE COURT sustained the objec- 
tion, holding that, as in the Eighth circuit, 
the first day of the term was the "day of 
trial," "the notice must be filed thirty days 
before the first day of the term, in order to 
be available. The first day of the term was 
September 15th, "but the trial of the case did 
not begin till the 7th day of October, De- 
fendants' counsel then offered the same pat- 
ent in evidence, for the purpose of showing 
the state of the art. 

Plaintiff's counsel objected "that the pat- 
ent could not be put in evidence for any 
purpose without notice; and, if it went in at 
all, it should go in merely to show priority 
of invention. 

TREAT, District Judge. I will only admit 
it to show the state of the art at the time 
of its date, not to impeach the validity of the 
plaintiff's patent. 

Defendants' counsel then offered in evi- 
dence under the same notice a reference to 
"Maian's Civil Engineering," which, being 
ruled out, was then offered as showing the 
state of the art. THE COURT refused to 
admit It, holding that a scientific work could 
not be received for such purpose. 

Defendants' counsel offered in 'evidence 
certified copy, file-wrapper, and contents 
of plaintiff's patent, "for the purpose of 
showing that when the application was orig- 
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anally presented the plaintiff's assignor en.- 
.deavored to cover flat or square heads on 
the chord-bars; that such claim was reject' 
ed, and subsequently amended by withdraw- 
ing all claim to flat or square heads, and 
leaving only a claim for the curved heads, 
as showing what was really patented, and 
what was the agreement, as it were, between 
the applicant and the government as to the 
extent of his patent." 

Plaintiff's counsel objected, and the ob- 
jection was sustained, THE COURT holding 
that the correspondence was not admissible. 

Defendants' counsel was allowed, against 
the objection of plaintiff's counsel, to put in 
evidence letters patent Nos. 104,110 and 127,- 
564, dated, respectively, June 14, 1870, and 
June 4, 1872, granted defendants for "im- 
provements in truss-bridges." 

The claims relied upon are quoted in the 
charge of the court. 

M. Kinealy, for complainant. 
Samuel S. Boyd, for defendants. 

TREAT, District Judge (charging jury). 
This is a suit by plaintiff, as assignee of pat- 
ent No. 30,577, dated November 6, 1860, to 
recover of defendants damages for the al- 
leged infringement by them of said patent 
The issues raised by the pleadings and no- 
tices filed are, as touching the validity of 
said patent: 

First. Are the descriptions and specifica- 
tions in said patent in such full, clear, and 
exact terms as to enable one skilled in the 
art of bridge-building to construct a bridge 
according to said alleged invention, with the 
aid of the drawings attached? or, on the 
other hand, are they so indefinite, uncertain, 
and ambiguous as not to enable a person so 
skilled to construct a bridge in accordance 
with the plan of the patentee? This prin- 
ciple rests on the doctrine that, while the in- 
ventive genius of the patentee is to be re- 
warded by a monopoly for a term of years, 
the public is to be compensated for such mo- 
nopoly by having, after its expiration, the 
free and unrestricted use thereof, which 
free and unrestricted use can not be enjoyed 
unless the description of the invention is 
sufficiently clear and exact to enable those 
skilled in the art to construct the same. On 
this point, under the testimony, it is sup- 
posed you will have very little difficulty, if 
any. If the description is not so uncertain, 
indefinite, and ambiguous in its terms (which 
the defendant must prove), then the patent 
is not invalid for the first cause assigned. 

Second. Is the patent void for lack of use- 
fulness? If the invention is not frivolous 
or prejudicial to the public, and has any de- 
gree of usefulness— no matter how slight the 
practical utility—then, within the meaning 
of the law, it is useful, and consequently not 
void for lack of utility. 

Third. Is there want of novelty, in the in- 
vention? Under this branch of the inquiry. 



your attention is confined to the devices of 
the Whipple patent. No. 2/064, April 24, 1841;. 
of the Avery patent, No. 17,864, July 28, 
1857; of the Osborne patent, issued in Eng- 
land, No. 11,501, December 21, 1846; and of 
the description of the Stephenson iron 
bridge, in Appleton's Engineers' Journal (No. 
10, vol. 2, October 1, 1852), as received in 
evidence. The defendants can assail the 
Jones patent for want of novelty only on the 
grounds that soifie one or more of those pat- 
ents or published descriptions had, prior to- 
its date, covered the same ground. Under 
the law of the United States governing this 
matter— so that the patentee may not be tak- 
en by surprise— the defendant, if he wishes 
to assail the validity of the patent on the 
ground of lack of novelty, must specify pre- 
cisely what patent or published description 
covered the ground of this alleged invention,, 
so that he may have his attention specifical- 
ly attracted at the time of the trial to the 
allegation as made; otherwise the patentee 
may come into coiut and have to meet any- 
thing likely to come from any book or the- 
world at large concerning particular inven- 
tions. Hence these instructions confine you,. 
as the law does, to those patents of which- 
he gave notice, which he insisted already 
covered the ground occupied by the patentee. 
In this list no others come before you except 
the Howe patent. 

I may state the plaintiff's patent can not 
be assailed from any supposed imitation of 
that. That is introduced as a mere illustra- 
tion, that the jury may see the condition of 
the art of bridge-building at that time. 
Whether plaintiff's patent covers any 
ground occupied by that is immaterial. 

The foregoing inquiries appertain to the 
validity of the Jones patent. That patent, 
having been duly issued, is presumed to be 
valid, and whoever assails it must show, by 
competent evidence, that it is void for some- 
of the reasons alleged. If the defendants 
have not so done in this case, then the jury 
should consider it valid, and proceed to the- 
next inquiry— viz., whether the defendants 
have been guilty of an infringement of it? 
If, on the other hand, the jury find it in- 
valid under the evidence for any one of the 
three reasons mentioned, no further inquiry 
on their part will be necessary, and they 
will find for the defendants. 

It is essential to the inquiries under the 
foregoing heads, and also to the question of 
infringement, that it should first appear dis- 
tinctly what the Jones patent covers. The 
specifications and claims, there being no 
separation of the new from the old, as gen- 
erally appears in a specification, call for a 
construction by the court. There are six 
distinct claims in this patent, each of which 
is patented. The plaintiff states to the 
court, however, that he does not rely on any 
other than the first, third, and sixth. Al- 
though the court, in order to ascertain what 
is embraced in the specified claims said to- 
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\)Q infringed, must look to all the claims and 
the -whole specifications in order to ascertain 
what is specifically patented in the first, 
third, and sixth, the attention of the jury 
under the evidence should be limited to 
"What is embraced in these three claims as 
defined by the court. The first claim is for 
the "flexile curved splice in the lower chord, 
when said splice is formed of broad flat 
plates, with lateral curved offsets or lugs 
formed on their ends, said offsets pulling 
against one another, and allowing a free 
and independent movement of each plate in 
the path of a vertical circle, substantially 
as set forth in the drawings and specifica- 
tions." 

This is not a patent under this claim for 
the splicing of broad flat plates, with lat- 
eral offsets or lugs formed on their ends ir- 
respective of their construction or intended 
functions. The object sought by the pat- 
entee was to secure such splicing by means 
of the indicated curving, so that the same 
may be flexile, to allow a free and inde- 
pendent movement in the path of a vertical 
circle. That first claim is not for any mode 
of interlocliing by the use of lateral offsets 
or lugs other than this, which should be so 
curved as to allow a free and independent 
movement of the plates, as mentioned. The 
patent is not designed to cover any other 
device than that thus restricted— namely, 
"the flexile curved splice, allowing a free 
and independent movement in the path of 
a vertical circle." In other words, gentle- 
men, this contrivance of interlocking by off- 
sets and lijgs at the head is not what is pat- 
ented. There is no claim in the patent for 
that as a specific thing; but it is in the curv- 
ed flexile mode of splicing to secure this free 
and independent movement, so that when 
one of the plates moves it shall not neces- 
sarily move the other. That is the particu- 
lar device patented in that connection. 

The third claim is for "the metallic clamps 
or recessed blocks for retaining and holding 
together the tension-joints of the upper and 
lower chords or stringers, in the manner and 
for the purposes set forth." It is obvious 
where several stringers are used to consti- 
tute the upper or lower chord, and are to be 
spliced at intervals, especially if the spli- 
cing is to be effected by interlocking with 
lateral offsets or lugs, it is important to 
have some mechanical contrivance to pre- 
vent a lateral and longitudinal displace- 
ment, whether caused by a change of tem- 
perature, loading the bridge, or from any 
other cause. This patent covers a specified 
device for that purpose— namely, recessed 
blocks, which served these and other sup- 
posed beneficial purposes, as sufficiently de- 
scribed by the testimony. That special de- 
vice has its marked peculiarities. These 

are upper and lower blocks to be fitted to- 
• gether, each to be recessed, flared from the 

center outward, so that, in connection with 

the curved surfaces of the upper part of 
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the upper block and the curved termination 
of the braces resting thereon, the bridge 
structure may, in its different parts, adjust 
itself automatically, as it were, to the vari- 
ous changes of camber. 

The sixth claim is to the shoe at tlie abut- 
ment, "as constructed and combined with 
the lower ends of the tubular diagonal brace 
and the extreme ends of the lower chord, 
substantially as and for the purpose set 
forth." This is a claim not for the specified 
parts of the combination separately, but for 
the combination itself. It is composed of 
three elements, viz., the shoe, diagonal 
brace, and extreme ends of the lower chords 
passing through the shoe, each to be con- 
structed as set forth, and all combined in 
the manner indicated, so as to work out a 
given result. There is no infringement of 
the sixth claim, if the shoe is not the same, 
or the brace, or the ends of the lower chords 
passing through the shoe, for some, if not 
all, of these were covered, in whole or part, 
in combinations with other devices, by oth- 
er claims in the patent. 

This sixth claim covers a combination of 
mechanical contrivances or devices to pro- 
duce a given effect, and the question is, did 
the defendants infringe that combination?— 
not, was any one of the many devices in the 
-combination used? In determining the sev- 
eral questions of infringement, the jury must 
not judge about mere similarities or differ- 
ences by the names of things, but must look 
to the whole structure and its several devices- 
or elements in the light of what office or func- 
tion they perform, and how they perform it, 
and find that a thing is substantially the 
same as another, if it performs substantially 
the same functions or office, in the same way, 
to attain the same result; but the devices are 
substantially different if they perform dif- 
ferent duties or in a different way, or pro- 
duce a different result. The substantial 
equivalent of a device is the same as the 
device itself— that is, if the patent mentions 
a specified mode of effecting a prescril)ed re- 
sult, the substitution of any one or more ^ 
mechanical equivalents for those specially "^ 
mentioned will none the less work an in- 
fringement. The object sought by the mode^ 
of effecting the same, substantially as stated 
in the patentee's specifications, is covered by 
the patent, and whoever adopts the patentee's 
plan and works out the same result by mere- 
ly substituting for one or more mechanical 
devices their mechanical equivalents or de- 
vices, is just as guilty of an infringement as 
if he servilely copied the patentee's device in 
all its parts. Hence, if the Jones patent is 
valid, and defendants have adopted his plan 
for accomplishing the result he sought, and 
also the mechanical devices he contrived 
therefor, or th6ir equivalent, they are guilty 
of an infringement. If, on the other hand, 
the result sought by the defendants was dif- 
ferent, or if they sought the same result by 
an entirely different device, or one that is 



WESTON (Case No. 17,452) 



not the same or equivalent, as in the patent, 
then they have not infringed. 

The jury vrill bear in mind that plaintiff 
insists that defendants have infringed the 
first, third, and sixth claims; consequently, if 
they infringed any one of said three claims, 
they are guilty, and damages should be as- 
sessed accordingly. The fact that the de- 
fendants have had granted to them patents 
since the issue of the Jones patent, the jury 
have a right to consider and weigh. The is- 
sue of a patent follows the decision of offi- 
cial esperts specially appointed and qualified 
to examine and pass on the claimed invention 
for which the patent is sought; hence, plain- 
tiff's patent is, prima facie, valid. But the 
same ofiicial experts have also granted de- 
fendants' patent, thereby expressing their 
opinion that the latter did not interfere with 
the former. Their opinion, however, is not 
conclusive. The plaintifiC has a right to rely 
on the presumption springing from his older 
patent, and it is for the jury to decide, in the 
light of the testimony produced on the trial, 
whether that presumption as to validity has 
heen overthrown, and also whether defend- 
ants' patent interfered or infringed on plain- 
tiff's patent. In doing so, they can take into 
consideration the fact of the issue of defend- 
ants' patent; so, if there be doubt or diffi- 
culty in reaching a conclusion, they may have 
the benefit of such official expression. 

Of course, a valid patent can not be over- 
thrown by the issue of a subsequent patent 
to another person for the same thing; but 
when the question of infringement is under 
consideration, and espert testimony is neces- 
sary, the action of official experts on the sub- 
ject is entitled to some consideration, es- 
pecially where doubt exists. 

The jury should bear in mind that the ob- 
ject sought by plaintiff in his patent, was 
the adjustability of the various parts of the 
bridge structure on his plan, by means of 
flexile curved splices and convex and concave 
surfaces, respectively, of the top angle-block, 
bridge-seats, and brace-ends. "Where a com- 
bination is claimed, the patentee can not 
abandon part of said combination and main- 
tain a claim to the residue, nor prove any 
part thereof immaterial or useless without 
destroying the whole. For the combination 
is an entirety, and if one of the elements is 
given up, the combination disappears. From 
what has been said, the jury will understand 
that several propositions are to be consider- 
ed. As to the validity of the Jones patent, 
on the ground of novelty, let it be borne in 
mind that it is not necessary that a patent 
for a combination should rest on novelty of 
parts or elements combined, but on novelty 
of the mode of combining the parts. 

As to the infringement, the main points are: 
What is the Jones patent? and next, did de- 
fendants use any of the three plans named 
as new in the first, third, and sixth claims 
thereof? As to some of the first bridges built 
by defendants, the jury should consider the 
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testimony presented, viz., that the plaintiff 
gave his consent thereto or sold some of the 
parts thereof. As to those to which he gave 
his consent, no damages can be recovered; as 
to the others, if any, he is to receive manu- 
facturer's profits thereon. 

The jury found for the defendants. 
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WESTON et al. v. FOSTER et al. 

[2 Curt. 119.] 1 

Ourcuit C!ourt, D. Massachusetts. Oct., 1854, 

- Chahtered Ships— AoTHORiTr op Master — 
Amount op Cargo. 

Though the honest opinion of a competent 
master, that he has taken on board all the cargo 
his vessel will safely carry, is not absolutely 
binding on the charterer, it is entitled to very 
great weight, and can be controlled only by de- 
cisive evidence of a mistake on his part 

[Cited in Boyd v. Moses, 7 Wall, (74 TJ. S.) 
oiy.] 

[This was a libel by Geishom B. Weston and 
others agamst Jacob Foster and others on a 
charter party.] 

B. D. Sohier, for libellants. 
Mr. Thaxter, contia. 

CURTIS, Circuit Justice. This is a libel on a 
charter-party certified into this court from the 
district court, on account of the judge's relation- 
ship to one of the parties. The case is this: In 
jMai'ch, 1S53, the libellants let to the respond- 
ents their brig Smyrna, for a voyage from Bos- 
ton to Pemambueo, and thence back to Phila- 
delphia, New York, or Boston, at the option of 
the charterers. The whole of the vessel, except 
the cabin and room for the a-ew, sails, cables, 
and provisions, was let, and the owners cove- 
nanted to receive all such lawful merchandise 
as the chartera-s should choose to put on board. 
The chartereis covenanted to pay for the round 
voyage, the sum of twenty-six hundred doUais, 
and fifty dollars more if New York should be 
elected as the return port. The brig can-ied a 
cargo to Pernambuco, and there deliva^ed it; 
and the agents of the charterers then elected to 
load her with guano, which had been discharged 
from a vessel put in there tn distress. Guano 
was received on board by the master of the brig, 
and stowed, partly in bags, and partly hi bulk, 
until the master gave notice that he could take 
no more. The charterers' agents called a sur- 
vey, and upon their report insisted that the mas- 
ter should receive more, to the extent of fifty 
tons. The master declined to receive more, upon 
the groimd that no more could prudently be car- 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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ried. The brig sailed, arrived at PhiladeJpMa, 
and delivered lier cargo. The dbarterers insist 
that tha-e should he deducted fi'om the freight 
money remaining due, the amount they would 
have received for bringing fifty tons more of 
guano from Pernambueo to Philadelphia, which 
Is shown to be six hundred dollars. 

The principal question in the case is, whether 
the libellants have kept Hheis covenant by receiv- 
ing on board at Pernambueo, all the cargo which 
the charterers had a right to require the master 
to receive there. The libellants asseit a right to 
the entii-e freight. They must show that they 
have entitled themselves to it, by performuig 
all that, on their part, was to be done, to earn 
it It is therefore incumbent on them to satisfy 
the court that the refusal of the master to re- 
ceive more cargo was jusUfiable. To do so, they 
have produced the testimony of the master and 
mate, and of the builder of the brig, and of two 
marine inspectors at Philadelphia. The master 
testifies that he had sailed the brig eight years. 
That she is a deep and narrow vessel, and would 
not safely bear to be loaded deeper than twelve 
feet aft, and eleven feet forward. That she was 
loaded to that depth when she sailed from Per- 
nambueo. That guano stowed in bullj, as the top 
part of this cargo was, hardens, and cannot be 
broliCa out, in case of necessity, to relieve the 
vessel at sea. And tliat he refused to take any 
more cargo, because he considered the' vessel 
loaded with aU she could safely carry to the Unit- 
ed States. The mate testifies -substantially to 
the same effect as the master. Captains Pedric 
and Gallagher, who appear to have had ample 
experience as shipmasters, and have long been, 
marine inspectors, in the employment of the 
district court of the Umted States, for the East- 
em district of Pennsylvania, and of underwriters 
in the port of Philadelphia, were called by the 
master of the' Smyrna, on her arrival in that 
port, to examine her, and report on the sufficiency 
of her lading; and they then reported, and now 
testify, that in their opinion she was laden as 
deep as prudence would permit. The builder of 
the Smyrna also testified, that she ought not to 
be laden deeper than eleven feet six inches aft, 
and ten feet six inches forward, and he gives her 
dimensions, and states the elevation of her deck 
and transom timbers above the water when thus 
laden, in support of his opinion. On the other 
hand, Captain Hunt, who was one of the sur- 
vey called at Pernambueo by the shippers, and 
Captain Hooper, who lay along^de the Smyrna- 
there, depose that she was not fully laden; that 
she could have taken fifty tons more, and the 
former says, if he had commanded her, he should 
have loaded her at least a foot, and the latter 
says, at least two streals deeper. Captain Hunt* 
also testifies that when he examined, her, which 
was before her anchors, chains, provisions, and 
water were in, she drew only eleven feet six 
Inches aft, and ten feet three inches forward. 

Upon these proofs,, I think the weight of the 
evidence In favor of the plaintiff. Corroborated 
as it is, I attach much importance to the master's 
deposition. Being of competent sldll and ex- 
perience, as it is not questioned he is, and be- 



hag well acquainted with the brig, his judgment 
fairly and deliba'ately exercised, should go far 
to settle the case. How deep a parficular vessel, 
may safely and prudently be laden with a par- 
ticular cargo, is a matter of judgment. Both the 
owner and charterers know, when the contract 
of affreightment is made, that the master, in a 
foreign port must, at the time, decide this ques- 
tion. They know also, that inasmuch as differ- 
ences of model and spars, and perhaps other cir- 
cumstances, affect this question, a master who- 
knows his jjarticuiar vessel, and her performance 
at sea, can judge better than a stranger what 
cargo she will safely carry. And though the 
master is the agent of th'e ship-owner hi receiv- 
ing and transporting cargo, yet he may be con- 
sidered, as rehed on by the shipper not to re- 
ceive too much cargo, and thereby subject it to 
risk of damage and, loss. Not to overload his 
vessel, is a duty which the master owes to aU 
concerned. They have a right to expect him to 
have competent skiE and judgment in this par- 
ticular, and fairly and carefully to exert them. 
They are not absolutely bound if he makes a 
mistake. But when he is a person of sufficient 
skill and judgment, and peculiar knowledge of the 
vessel, and decides honestly and faithfully, very 
dear evidence of a mistake should be required 
before his act is pronounced agamst by the 
court . 

I do not find reason seriously to doubt that 
the master did act honestly, and was possessed 
of due sMU and knowledge. He had sailed 
this brig eight years, and must have been pe- 
culiarly well acquainted with her capacity and 
performance at sea. He had no interest, so far 
as I perceive, to refuse to bring a proper amount 
of cargo. Though he may be supposed to look 
to the interest of the owners, rather than of the 
charterers, and to desu:e to make a quick pas- 
sage, yet he must have known that it was not 
for the interest of the owners, that he should 
bring less than a proper cargo, and thus entitle 
the charterers to have a deduction made from 
the freight money. The mate, who appears to 
have testified with fairness, supports the master: 
IThe marine inspectors at Philadelphia ^ve an 
opinion to the same effect, which seems to me 
entitled to quite as much weight as the opinion 
of Captains Hunt and Hooper. 

But it is strongly urged that there are &ets 
in the case which prove that if the master acted 
fairly, he made a mistake. The argument is, 
that both the master and mate say, that the tirig 
might be safely loaded down to twelve feet aft 
and eleven feet forward. And though they testiify 
she was so loaded, yet that in noint of fact she 
was not That Captain Hunt deposes, when he 
examined her, she drew only eleven feet six 
inches aft and len feet three inches forward; 
and though this was before her provisions, water, 
anchors, and chains were put on board, they 
could make but a slight difference. And that 
ftiis is corroborated by the fact, that, according 
to the testimony of the marine inspectors, she 
drew only twelve feet aft when she arrived at 
Philadelphia; and as she was there in fresh 
water, less buoyant than sea water, she must 
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Mve drawn four Inelies less than twelve feet, 
when she left Pemamhuco, 

Now, as to the diserepanqy between her depth 
at Peruambuco as sworn to by the master and 
mate, and by Captain Hunt, it is to be observed 
that they are speaking of different thnes. The 
latter, before, the former, after her provisions, 
&c., were taken on board. It is true, Captain 
Hunt says, these would produce scarcely a 
perceptible effect on her draft; but the master of 
the Smyrna, who certainly had better means of 
knowledge than Captaui Hunt, says it would 
affect her draft nine inches. This statement of 
the master of the brig is supported by her biifld- 
er, who speaks to the' effect on her draft of in- 
ereasuig her burden when brought to her bear- 
ings; and says she would then go down rapidly. 
Captahi Hunt and Captain Sprague, the master, 
and Mr. Barbour the mate of the brig, may all 
have testified truly, if the weight of the anchors, 
cha'ins, provisions, and water is sufficient to ac- 
count for the discrepancy. Theanehors weighed 
2,300 pounds; the provisions about 3,500 pounds; 
the water, at eight pounds to the gallon, 5,600 
pounds; and there were 160 fathoms of chain, 
the weight of which does not appear. Upon this 
state of the evidence I cannot declare, that laden 
as this vessel was, when these things were taken 
on board, it is so dear they cannot account for 
the discrepancy, that the master and mate are 
discredited. 

As to the four inches on. account of fresh 
water at Philadelphia, it must be admitted 
that if her draft at Philadelphia is taken to 
have been exactly twelve feet, and the dif- 
ference between the effect of salt and fresh 
water is admitted to have been precisely 
four inches, and the weight of all on board 
the brig was the same at Philadelphia, as 
at Pernambuco, it would follow that the 
vessel drew at Pernambuco, four inches less 
than the master and mate swear she drew 
there. But these assumptions are not so 
certainly correct, as to induce me" to pro- 
nounce the testimony of these two witnesses 
to be untrue. In the first place, the inspect- 
ors at Philadelphia do not say the brig 
drew precisely twelve feet. The expression 
in their report is, "full twelve feet," and one 
of them uses the same phrase twice in his 
deposition. In the next place, though it is 
proved that four inches is the usual allow- 
ance for the difference between the effect 
of the water at Philadelphia and at sea, 1 
cannot suppose this is ascertained, or in- 
tended to be spoken of with entire precision, 
as bemg exactly that amount of effect on all 
vessels. Again, the weight of what was on 
board the brig was not the same at Pernam- 
buco and Philadelphia. Her provisions and 
water certainly were not the same. Wheth- 
er a cargo of guano loses weight on such a 
voyage I do not know. I am not informed 
by the evidence, and there is no presump- 



tion that it does not; and it must be borne 
in mind that the respondents have to lay 
the foundation for this argument to discred- 
it the master and mate by assuming that 
the weight of what was on board was not 
lessened. Let it be considered that we are 
dealing with a discrepancy of four inches 
only; that the water must be very smooth 
to enable au observer to speak with entire 
precision; that substantial accuracy is all 
that can be expected; and I think it would 
be going too far to say that the master and 
mate are not to be believed, when they tes- 
tify to her draft of water, at the time the 
brig sailed from Pernambuco. 

One other fact is relied on by the respond- 
ents. The mate deposes, on his cross-exam- 
ination, that the brig brought from Phila- 
delphia to Boston one hundred and seventy- 
nine tons of coal. This is twenty-six tons 
more burden than her cargo of guano. But 
he also says she drew twelve feet aft and 
eleven feet four inches forward; that she 
was too deep, and not in proper trim. I do 
not perceive how any inference can be 
drawn from this, except that the master, on 
this summer passage from Philadelphia to 
Boston, did overload his vessel. And so in 
reference to the passage from Rio, when he 
brought one hundred and seventy-seven tons 
of coffee in bags; it is obvious from the mas- 
ter's statement that this cargo could not 
have prudently been taken on board if it 
had been guano in bulk. Coffee in bags 
can be broken out and shifted; guano in 
bulk cannot. It requires to be picked up 
with pickaxes. On this coffee voyage it was 
found the vessel was out of trim, and it 
Avas necessary to fill the cabin with coffee 
bags, leaving only just room enough for the 
master and officers to live there. To sail 
from Pernambuco for Philadelphia with a 
cargo of that burden, which could not be 
handled to trim or lighten the ship in case 
of necessity, and which is so peculiarly lia- 
ble to damage by sea water, does not ap- 
pear to me to have been demanded of the 
master, by his duty to the charterers. My 
conclusion is, that the brig did take on 
board at Pernambuco, such cargo as the 
charter-party required, and consequently 
that the whole charter money was earned. 

One other question is raised. The con- 
signees of the guano in Philadelphia re- 
fused to receive it in bulk. The master got 
bags in which to land it. It does not ap- 
pear in this case whether the refusal of the 
consignees to receive the cargo in bulk was 
rightful or not. If wrongful, the master 
could not, by yielding to it, impose this 
charge on the charterers. It is therefore 
disallowed. 
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WESTON et al. v. MINOT et al. 

[3 Woodb. & M. 437; i 10 Law Rep. 305.] 

'Circuit Court, D. Massachusetts. Sept, 1847. 

"Chautbr Party— Depth of Ladixg— Aothouitt 
OF Master — Dispute with Chautereks — Sgb- 

VBT — APPOKTIONMEST OP FREIGHT— EXPENSE OF 

Towage. 

1. Where a vessel is chartered to another for 
:a voyage to Calcutta and hack, to carry all 
lawful goods placed on hoard, and for a gross 
sum for freight out and back, to the entire ca- 
pacity of the vessel, it must be considered to 
mean all goods not contraband nor diseased, 
and as many of them as can be put on board 
without making the vessel draw too much for 

[Cited in Boyd v. Moses, 7 Wall. (74 V. S.) 
319.] 

2. If the goods put on board are heavy arti- 
cles, and before the ship is full sink her as low 
a-s IS usual and proper without extra danger, 
the owners or master of the vessel may refuse 
to take more without violating the charter 
party. 

[Cited in Boyd v. Moses, 7 Wall. (74 XJ. S.) 
319; The Giles Loring, 48 Fed. 469.] 

■ 3. The test of safety is the depth the ves- 
sel was built to draw, the depth her officers 
in several years* experience had found to bS 
•sufficient, the depth those of experience on the 
spot, after careful examination, reported to be 
proper, and the depth which several other ves- 
sels at tiie same time and place loaded to, con- 
sidering their comparative tonnage. 

4. If the vessel took on board in weight near- 
ly double her measured tonnage, and was in 
£ood repair and well manned, she was not a 
•defective or imperfect vessel, though she would 
not bear filling up entirely with a cargo, most 
of which consisted of such heavy articles as 
saltpetre and linseed. 

5. Freight contracted for in gross for a voy- 
age out and in, cannot be apportioned and re- 
covered for a part of the cargo, or a part of the 
voyage, unless, from some expression in the 
contract, or nature of the voyage, or act of the 
hirer of the vessel, or measure of the govern- 
ment, an apportionment becomes feasible and 
just. 

rCited in Perkins v. Currier, Case No. 10,- 
985.] 

6. A survey of the vessel by other sea cap- 
tains, who reported and swear to the truth of 
the result, is not conclusive as to her proper 
<lepth, but is a sound measure of precaution in 
a dispute between the master and the char- 
terers. 

7. The inclination of courts should be to sus- 
tain what seems prudent and watchful over life 
and property in such cases by a master, if it 
lie done openly, after full notice to the other 
party, and under circumstances not indicating 
either groundless timidity or selfishness. 

[Cited in Jelison v. Lee, Case No. 7,256.] 

8. Wherergoods are landed at the wrong place 
by a master, and then reloaded, the expense 
must be borne by him or the owners; but if, 
during his illness, they are so landed by the 
mate, and at the request of the supercargo, the 
agent of the charterers, the latter must pay the 
■expense. 

9. If the charterers were to pay the expense 
of steam to tow the vessel to sea, if drawing 
over seventeen feet of water, and if they or- 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 
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dered the use of steam, they were not held, 
liable when the vessel drew over eighteen feet 
and used steam, if giving no such order by words 
or letters, and if vessels after went down and 
to sea without steam, though drawing over 
seventeen feet. 

This -was a libel transferred from the dis- 
trict court without any decree there, as the 
judge was related to one of the parties. It 
alleged that the libelants [G. B. Weston and 
others] were owners of the ship Mattakeeset, 
and in August, 1843, chartered her to the 
respondents for a voyage from Boston to 
Madras and Calcutta, and back to Boston. 
That the plaintiffs were to keep the vessel 
in good condition, and take on board such 
goods as the respondents offered, to her en- 
tire capacity. That she did take a full cargo 
of ice at Boston, with certain other articles, 
and delivered them safely to the agents of 
the respondents -at Madras, and brought 
back for them to Boston safely another car- 
go of saltpetre, linseed, &c., and they tvere 
entitled by the charter to receive therefor 
the sum of ?13,000, in five days after her re- 
turn, -with charges and pilotage in foreign 
ports. That as the vessel drew over seven- 
teen feet, the expense of taking her down 
the river from Calcutta by steam was prop- 
erly incurred and chargeable to the respond- 
ents [G. R. Minot and others], which, with 
the other charges and freight, amounted to 
$13,856. It alleged that this, though de- 
manded, had not been paid, and asked judg- 
ment tr- the amount. The answer admit- 
ted the v,„arter party, and the amount to be 
paid therefor, if allowed to use the whole 
room of the vessel, and admitted, also, the 
liability to pay the expenses in foreign ports, 
not exceeding one hundred rupees. But it 
denied that the respondents were liable for 
the cost of towing the vessel to sea by steam, 
and it further denied that the vessel received 
at Calcutta such goods as they offered to 
put on board, or enough to fill her up, but 
left vacant forty or fifty tons weight, and 
a large space within decks, sufficient to 
cover $1,920 worth of freight from Madras 
.to Boston. The answer also claimed a for- 
feiture of all freight by means of this re-' 
fusal to let the vessel be filled up. It de- 
nied, also, $28.99 for damages to some do- 
mestic cottons on board, caused by neglect 
in stowing them, and $45.49 more for ex- 
pense incurred in landing improperly one 
hundred and twenty-eight bales of cloth at 
Madras, which were shipped for Calcutta, 
and not Madras, $414 more for damage on 
the return cargo, and $40.42 for articles miss- 
ing. It further alleged that $2,020.07 had 
been advanced to the libelants in India on 
account of freight. The charter party was 
given in evidence dated August 15th, 1843. 
It was in substance as set out in the libel, in- 
cluding the usual printed clause in the forms, 
to receive on board "all such lawful goods 
and merchandise" as the charterers "think 
proper to ship," and after the agreement to 
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pay $13,000 for freight, a written clause was 
aflded, "in full for the entire capacity of the 
ship out and home." The provision in the 
charter party as to pilotage, was not to pay 
for the use of steam up and down the river, 
unless ordered by the respondents. Much 
evidence was put in as to the fact, whether 
the vessel was loaded homewards as full as 
was safe, and as to the actual depth of wa- 
ter she drew out and back, how near her 
decks were to the water's edge, how much of 
her was not filled up, the propriety of tow- 
ing her to sea by steam, the size and form 
of the vessel, the damages done the cargo, 
the negligent landing of some goods at Ma- 
dras, and various other matters bearing on 
the points in controversy. On some of these 
topics the testimony was contradictory, and 
on others, uniform. So much of it as may 
be useful to state will be given in the opin- 
ion of the court. 

E. D. Sohier and Charles P. Curtis, for 
libelants. 
W. Minot and F. C. Loring, for respondents, 

WOODBURY, Circuit Justice. It may be 
well in the outset to separate the points in 
ease which are not now in controversy from 
those which are, and, among those which 
are, to dispose of such first, as are least 
difficult and least important. The plain- 
tiffs are now willing to allow the §28.99 for 
damages on the cloths, the $414.01 for dam- 
ages on the home cargo, the $40.42 for arti- 
cles missing, and $2,007.20 for money ad- 
vanced to them abroad towards freight 
The evidence and law in relation to these 
need not, therefore, be examined. The 
claims left and still contested, are the $45.49 
for expenses by the respondents in reloading 
certain articles at Madras, which should 
not have been put ashore there, and the 
two claims made by the libelants for a 
steamboat to tow the vessel to sea, and for 
the general balance for the freight and 
charges in foreign ports, after deducting the 
expenses and advances by the libelees. In 
respect to the first matter in controversy, 
it is true that the master of the vessel should 
not, of his own accord, have landed articles 
at Madras, which, by the papers on board, 
were to be delivered at Calcutta. But in 
relation to this, it appeared in evidence that 
the master was then indisposed, and these 
articles were put on shore at Madras, by the 
mate, under the request of the supercargo 
of the respondents. As the official cause of 
the mistake was a request from the super- 
cargo, the agent of the respondents, and the 
delivery was made in the master's necessary 
absence, it would be inequitable to consider 
a compliance with this request by the mate 
as such a neglect as ought to relieve ihe re- 
spondents from the expense of the wrong of 
their own agent. They should not devolve 
it on the plaintiffs, whose subordinate offi- 
cer did nothing but attempt to oblige the 



respondents and those in charge of their con- 
cerns. 
In regard to the claims by the plaintiffs: 
The first one, for payment for the use of 
steam, I think must be disallowed. It was 
beforehand expressly provided in the char- 
ter that no payment should be made by the 
respondents for such steam, unless it was 
directed by themselves. Thus, "if steam is 
used up and down the river, it is at the 
owner's expense, unless ordered by the char- 
terers." There is no pretence here that they 
gave any such direction verbally or in writ- 
ing, but only that it was virtually given by 
their acts in loading the vessel at Calcutta 
so deep as to draw eighteen feet and a half 
on an even keel, where the regulations of 
the port did not require a pilot to talce a 
vessel to sea without steam, if she drew 
over seventeen feet One may become lia- 
ble by his acts different from his words. 10 
N. H. 538. But it was proved as a farther 
fact, that pilots might, if they pleased, take 
vessels to sea without steam, though draw- 
ing over seventeen feet; that this was fre- 
quently done, and that most of the vessels 
in the Calcutta trade, with full cargoes, went 
to sea drawing over seventeen feet. Under 
these circumstances, presumed to be known 
to both parties, it cannot be inferred that 
the respondents, by loading the vessel so 
as to draw over seventeen feet, meant to 
request the use of steam and thus become 
liable for it. It was not an unusual depth, 
not one always accompanied by steam, and 
not one where steam was indispensable. 
Being then not ordered by words or acts of 
the respondents, the expenses of it must, 
under the provision of the charter party, 
looking either to a strict or liberal construc- 
tion, be considered as incurred on the re- 
sponsibility of the owners of the vessel rath- 
er than the charterers. 

The next, which is the last and most im- 
portant question, is the liability of the de- 
fendants to pay the sum for freight stipulat- 
ed in the charter. This question becomes one 
of more interest here, as the defendants con- 
tend that they are not answerable pro rata 
for the full freight out and for that home, 
after deducting the space or number of tons 
left vacant, but are exonerated entirely from 
the whole, because something short of the 
whole was not filled up when requested by 
them. Their reasons as^gned for this ap- 
parent strictness, are, that the contract of 
affreightment for the voyage out and back 
was one, or a single contract, and cannot be 
apportioned, the contract having been for all 
the ship, her "entire capacity," and not a por- 
tion of it They contend further, that in case 
of freight, usually the whole engaged to be 
delivered is to be delivered as a condition 
precedent to receive freight, and the failure, 
even by perils of the sea, to carry safely all, 
is a loss or forfeiture of freight for all when 
the price payable was a single or gross sum,, 
and not so much per pound, barrel or ton. 
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In support of this, see 3 Kent, Comm. 22T; 
2 Holt, Sbipp. 145; 10 Bast, 295; 7 Durn. & 
E. [Term R.] 381; 2 Lev. 124; Abb. Sbipp. 
246. By some cases nothing is considered 
due for can-ying a part of the whole which 
was stipulated. [Gaze v. Baltimore Ins. Co.] 
7 Cranch [11 U. S.] 338; 2 Mass. 147; The 
Nathaniel Hooper [Case No. 10,032]; 2 Johns. 
356; 1 Johns. 24; 15 Johns. 332. Carrying 
the whole, and for the whole voyage, is re- 
garded often as a condition precedent. 1 
Bulst 167; 8 East, 457; 2 Barn. & Aid. 17; 
[6 Whart 442.] 2 It may be such a condition, 
if, in its nature, it precedes what is to be 
done, or is the root of it. Abb. Shipp. 253, 
266; 12 East, 381; 10 East, 555; 3 Bing. N. C. 
355; 21 Pick. 438. While, on the contrary, 
the plaintiffs insist that where an apportion- 
ment in such eases is feasible, it is equita- 
ble to mate it, and that a court of admiralty 
Is to be governed by equitable rather than 
strict common law principles. Brown v. Lull 
[Cas.* No. 2,018]; Dean v. Bates [Id. 3,704]. 
Indeed, Spence on Equity Jurisprudence 
(page 17) says that admiralty powers were 
once exercised in the courts of chancery. It 
is further insisted here, that the full freight 
out can he assessed on the ratio it bears to a 
full freight home, if considering the former 
as less valuable in voyages of this kind. And 
that the freight home can be apportioned for 
the quantity filled np, compared with the 
whole, or with such as ought to have been 
filled up. This last course certainly seems the 
more just, and is less penal and technical. 
Compensation is to be made, rather than a 
forfeiture, if it can he legally. 2 Stoiy, Eq. 
Jur. §§ 1313-1316. This, at the same time, 
would allow a recovery by the respondents, 
or a deduction for any peculiar damage they 
may have sustained for not being allowed to 
send in this vessel, or so soon, or on so good 
terms, the quantity of merchandise not taken, 
which ought to have been taken. Abb. Shipp. 
253, 270, 480, note; 6 Munf. 34; 10 East, 530; 
1 Camp. 377; Poth. Chart. Parties, 25; 2 
Holt, Shipp. 37; 8 Taunt. 516. This would 
seem peculiarly proper, as the rule, rather 
than a forfeiture of the whole freight for a 
very small omission, or departure from the 
contract to carry all the vessel could. And 
this departure happening, not from willful- 
ness, caprice, neglect or malice, but a mere 
error of judgment, or mistake in fact, yet 
candor compels me to say that the cases in 
point which support this last view are those, 
however plausible in appearance may be 
some of the appeals in it to equitable consid- 
erations. 

Perhaps if the contract be indivisible in 
terms, and the parties make no express ex- 
ceptions, the true rule will be found to be, 
that the voyage must be treated as a whole, 
and the cargo as a whole, and no freight be 
recoverable, if not all, with only such ex- 
ceptions as will soon be enumerated. Abb. 

2 [From 10 Law Rep. 305.] 
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Shipp. 406, 455, note; 3 Johns. 335; 1 Dod. 
317; [Columbian Ins. Co. v. Catlett] 12 Wheat. 
[25 U- S.] 383; Sampayo v. Salter [Case No. 
12,277]; 3 Greenl. 1; 5 Slass. 252. An attempt 
in parliament by statute to exempt owners 
from liability for goods, &c., nnless injured 
or lost by default of owners, ofiicers and 
crew, has been made but failed. Abb. Shipp. 
3S3. It is truly said that generally the par- 
ties are competent to make their own con- 
tracts, and if not choosing to insert proper 
limitations and restrictions adapted to ordi- 
nary events, should not complain if they are 
required to abide by the consequences of 
their own neglect. But, on the contrary, if 
relief can be extended without violating the 
spirit or equity of the contract, it certainly 
should be, and so if the case come within 
any of the exceptions just referred to. Thus 
if the vessel is prevented by a blockade from 
completing her voyage, still the owners may 
recover freight. 'The Friends, 1 Bdw. Adm.. 
246. Or if that cargo he lost by leakage, de- 
cay naturally, &c. 2 Johns. 327. Or if it be 
sold by the shippers or accepted short of com- 
pleting the voyage. See former cases. Hur- 
tin V. Union Ins. Co. [Case No. 6,942]; 4 N. 
H. 261; 2 Conn. 394. Or if there be a refusal 
to permit its landing by government. [Mor- 
gan V. Ins. Co. of North America] 4 Ball. [4 
U. S.] 455; 3 Kent, Comm. 222. So if it be 
not full freight, or if it be not delivered by 
default of the shipper, freight may be recov- 
ered. Abb. Shipp. 406, note; Jordon v. Wax- 
ren Ins. Co. [Case No. 7,524] ;.Bork v. Norton 
[Id. 1,659]; The Natlianiel Hooper [supra]; 
3 Kent, Comm. 228; 11 Mass. 229; 16 Johns. 
346. Or if it be properly thrown overboard 
in a storm. 1 Speers, 321; 2 Johns. 327. 
Some cases hold, as between owners and 
shippers, if parts of the cargo are Ic^t at sea, 
the owners of the ship may recover freight 
for them pro rata itineris. 4 Mass. 221; 5 
Mass. 225; Park, Ins. p. 70, c. 2; Abb. Shipp. 
443, 455, in notes. This is perhaps, if the 
rest reaches the shipper's hands, or is ac- 
cepted. 1 Johns. Cas. 377; 2 Johns. Cas. 443; 
2 Caines, 13; 2 Johns. 323; 9 Johns. 186; 1 
Johns. 24; [Caze v. Baltimore Ins. Co.] 7 
Oranch [11 U. S.] 358; 6 Cow. 504; 3 Pick. 20. 
Some oases also allow a recovery in a proper 
action quantum meruit, though not able to 
sound on the special terms of the charter. 
Abb. Shipp. 457; Bing. N. G. 555. But it is 
not necessary to go into this further and set- 
tle this point definitely here, as, in my view, 
under all the facts and circumstances of the 
case, the plaintiffs appear to have substantial- 
ly fulfilled the charter party. 

So another question might arise, not mooted, 
and hence not decided, whether a party can re- 
cover back what has been advanced in a case 
like this, if the contract has not all been fulfilled. 
On this, see Abb. Shipp. 408; 3 Pick. 20; 3 
Johns. 335. But believhig it was fulfilled, I 
hasten to see what was mainly required by the 
terms of the contract, and then to show that 
those requirements were complied with sub- 
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slantiaUy. That part of the contract stipulating 
to receive all such lawful goods as the defendant 
should offer to put on board, is an ordinary one 
in the printed forms, and, in my view, refers 
to the kind, rather than the amount, of goods— to 
their quality, and not quantity. If lawful or not 
contraband, (Abb. Shipp., last Ed., 347,) nor 
•diseased, they were to be received, whether 
heavy or light, bulky or compact, agreeable or 
disagreeable, and this must be the only reason- 
able signification appUcable to that provision. If 
it meant otherwise and subjected the owners to 
receive any quantity of goods, however heavy, 
which the shippers might choose to offer, the 
vessel might be so overloaded with heavy articles 
-as to sink at her anchorage before full, or go 
■down in the first gale, and she might, when not 
insured, be an irremediable loss to the owners, 
while the charterers might risk and escape suf- 
fering by a high insurance on their goods. And 
•otherwise the absurdity would be involved, in the 
.stipulation, that both parties -had agreed to the 
insertion of a clause, and that an ordinary one, 
with a meaning attached to it, open and likely 
to produce at times a total loss of both vessel 
and cargo. This shows, also, lie proper significa- 
tion and limitation belonging to the other provi- 
sion, paying frdght for the "enture capacity" of 
the vessel. That, of course^ means her entire 
•capacity without danger to her safety. .This 
construction, in case of light goods, might fill 
her entirely, without such danger and without 
making her too deep, whereas, in case of very 
•compact and heavy goods, if filled entirely, she 
might be so deep as probably to sink in the first 
gale or strong swell. We must start, then, with 
the conshnietion of this charter, which is rea- 
sonable and proper, holding that the owners 
<30i]Id not reject any goods offered, on account of 
their character, if not conti-aband or. diseased, 
l3ut were not obliged to take a greater quantity 
on board than the vessel, looking to her tonnage, 
shape and draught, could carry in safety. Hun- 
ter V. Fry, 2 Barn. & Aid. 421. The place and 
season where and when the voyage was to be 
performed, the ordinary depth of loading vessels 
•of that size and character, when employed in that 
business, are some elements to be considered in 
forming a correct judgment what a vessel can 
<jarry safely. These help to indicate what both 
parties probably meant, and certainly what they 
ought to have meant, in using such language. 
The usual forms of charter parties, in some 
places, provide, likewise, e^ressiy, that the ves- 
sel shall be required to receive no more than 
she can safely carry. See Appendix to Lawes on 
Charter Parties; Woolr. Com. Law, 98, 99. 
But this, I think, is only what the law itself 
should imply as reasonable, when nothing is ex- 
pressed on the subject. 

On this construction of the charter, then, how 
are the facts? The vessel, it is conceded in all 
the evidence, was of about four hundred and 
■eTghty tons burthen; in shape of ketUe bottom; 
well built; about thirteen years old; marked 
on her rudder no higher than eighteen feet 
•di-aught by the buUder; and he testi^ng that 
she was designed forno morethan that draught, 
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when loaded. She was constructed with a view, 
more particularly to the cotton trade, and when 
full of bales of cotton drew only about fifteen 
feet. Her character and capacity were open to 
be known to the respondents before hiring her, 
as she was buUt at East Boston or Medford, had 
been in business seven or eight years, and was 
lying in the port of Boston, where the respond- 
ents reside, when the charter party ^vas entered 
into. It did not appear, from any evidence, 
that she was out of repair, or had any secret de- 
fect, or was in any way incompetent to perform 
what any one had a right to expect from her size 
and shape, or what vessels of her tonnage and 
form can and do usually perform. There was no 
failure, then, in this respect, on the part of the 
plaintiffs or their vessel, as has been argued by 
the respondents. Nor is Jt understood that the 
plaintiffs claim any exemption or excuse on 
that, or shnilar ground, from carrying all the 
merchandise which it was proper to put on 
board of her. Defects in the ship which lead 
to taking in less merchandise than is usual,' might 
sometimes defeat the recovery for freight. Abb. 
Shipp. 340, 341; 3 Kent, Comm. 205; 5 East, 
428; 3 Mass. 481; 10 Johns. 1; Silva v. Low, 
1 Johns. Cas. 184. Nor is there any evidence 
here of fraudulent representation by the owners 
as to the capacity and powers of the vessel, and 
which, if proved, might be fatal to this Ubel. 
Johnson v. Mihi, 14 Wend. 193. 

On these facts, then, the quantity proper for her 
to take on board was manifestly all she could 
hold, it it did not sink her below her usual and 
proper and safe depth in the water. But when 
her freight on board did smk her to that depth, 
then it was her right to refuse more. Then the 
point of safety and duty under the charter was 
reached, and then the plaintiffs could, if they 
pleased, pause and decline any increased risk 
from increased depth, and consequently increas- 
ed exposure to danger in swells of the sea and 
gales. It is optional with the owners of the ves- 
sel to go further or not, but no right exists in 
the charterers to require a lisk and exposure be- 
yond that. It further appears that on her voy- 
age out, commencing in September, though some 
of the witnesses think her draught, loaded with 
ice, was, when starting, nmeteen feet, others 
swear it did not exceed eighteen feet forward, 
and eighteen feet ten inches aft, and all agree 
that by the use of water and provisions, and the 
melting of the ice, it was well known to be 
likely to become, and did soon become, lighter, 
and by the end of the voyage she was nearly 
two feet less in draught The owners, on learn- 
ing from the pilot that her draught out at start- 
ing was considered by him nineteen feet, wrote 
at once to the captain, that if it had been so, 
it was too much, and he must not load back so 
as to draw over eighteen or eighteen and a half. 
Sending their letter to England and then to 
India by overland mail, it reached Calcutta be- 
fore the vessel, and the captam immediately up- 
on his arrival at Calcutta obtained it and informed 
the agents of the respondents accordingly, as to 
the depth he could take in,. It therefore became 
the duty of those agents to select and put on 
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board a cargo which should draw no more, if that 
was the safe maximum di-aught of the yessel. 
They were bound to see to this, whether at such 
41 depth the whole inside of the vessel should be- 
come full or not, and it was their business, if 
they wished to flU up the whole space, as they 
might with a larger proportion of light articles, 
without drawing over that depth, to send on 
Iward from time to time such an assortment as 
would accomplish this object. But they put on 
•board, first a large quantity of one of the h^vi- 
-est articles in commerce,, viz. three hundred 
-and eighty-seven tons of saltpetre,, then a large 
quantity of Unseed, another heavy article, bemg 
three hundred and thirteen tons more, and while 
in the progress of dohig this, they were cautioned 
1,7 the captaui that the vessel would reach her 
proper depth before bang full, if more light arti- 
•des were not substituted. But nothhig of this 
last character was put in, unless forty or sm 
tons of goat-sTdn may be so considered. The 
iDlame, then, hi not maldng a change, and in not 
fiUing the vessel before reacMng a suitable 
.depth, resis on the charterers and their agents, 
provi"aed tiie vessel had reached that depth when 
the captahi refused to take more. Major v. 
White, 7 Car. & P. 41; 3 Conn. 9. The cap- 
■tain neither bought the artides, nor sent them 
on board, but merely received and stowed such 
-as came. By the diart;er he was to receive them 
-at the vessel, and his duty b^iins with the re- 
•ceipt of them, and not before. Abb. Shipp. 346; 
MoU.de J.Mar. p.231,bt.2,c. 2,§ 2. He there- 
fore executed his whole duty, in this respect, m 
-first notifyuig them expressly of the depth to 
wMeh the vessd might be safdy loaded, and m 
afterwards, informing them that such quantities 
'Of heavy arUdes as were coming on board would 
load her deep enough before filhng her. If this 
-mode of stowing or distributing the cargo, put- 
■ting too much dead weight below, was more 
dangerous and made the vessd labor more, it 
-arose from the course pursued by the agents in 
■senduig the artides on board; and bad stowage 
hi this or other respects, about which there is 
some testhnony, did not affect the real draught 
-with the same artides, and thus have any to- 
•-fluence on the question now under consideration. 
Bad stowage only affects responsibiUty for in- 
juries or damage to the cargo caused by it. Abb. 
Shipp. 345, and cases in note; The Paragon 
[Case No. 10,703]; The Rebecca [Id. 11,619]; 
•The Reeside [Id. 11,657]; 22 Pick. 108. 

The -only remauiing question then is, whether 

the depth to which he allowed her to be loaded, 

viz. eighteen feet, three inches in salt water 

on an even heel, or when trunmed six inches 

-deeper aft, as was her proper trhn, dghteen and 

-a half feet there, and dghteen feet forward, or 

making a foot's difEerence, as some testified, 

Tiineteen feet aft at Calcutta, and eighteen feet 

forward, both less by three hiches when in blue 

water, whether this depth was aU whldi the 

♦charterers had a right to daim, and beyond 

which the owners had a right to refuse to go. 

-The space left unfilled, it is agreed, was about 

-one hundred and thirty tons measurement, and 

-which the agents had prepared to fiU with gunny 
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bags. wdgMng from fifty to sixty tons dead 
weight, and which would have increased the 
depth of the vessd four or five indies and wWch 
the captain decUned to receive. The question is 
not whether she might not have taken in more, 
and might not have escaped loss with it. Many 
vessels so escape with large diances against 
them. But the question is whether the captam 
or owners were bound to take more, whether that 
Was not the proper depth under all the circum- 
stances to stop at, if they pleased, and ^^lietha- 
thdr contract or any general pruidples obhged 
them to risk any depth beyond that 

Now on the side of the plaintiffs, to show 
that this was as much as her proper depth, 
there is, not only the oath of her builder 
that she was designed to draw only eighteen 
feet and of her officers in former voyages, 
that she had not on any occasion been load- 
ed so deep as that, and the testimony of 
some, that, when starting out in this voy- 
age, she drew no more, and of all, that she 
drew less soon on her voyage, and that her 
owners, wrhen hearing that she drew more, 
wrote at once it was too much, and must be 
corrected in her return, but there is much 
other testimony which remains to be speci- 
fied Most of her officers in former years 
testify that this draught of eighteen -and a 
half feet 'even keel was as much as should 
be considered safe. Several other experi- 
enced ship masters agree with them in opin- 
ion Several testify that such a depth is 
sufficient for such a class of vessels. Three 
American vessels then lying at Calcutta, 
and, of course, bound homeward -with Cal- 
cutta cargoes, were actually loaded so as. to 
draw little or no more depth than the Mat- 
takeeset, compared with theh: different 
sizes. Thus the Carthage, Captain Archer, 
four hundred and twenty-six tons, had a 
draught of seventeen feet, eight inches 
when loaded. The Argo, Captain Crownin- 
shield of four hundred and forty-nine tons, 
had a' draught of eigMeen feet, three and a 
half inches. The Plymouth, Captain Ful- 
ler of four hundred and twenty-five tons, 
had a draught of seventeen feet, si-x inches; 
and the Mattakeeset, Captain Weston, four 
hundred and eighty tons, had a draught of 
eighteen feet six inches on even keel. This 
is very strong practical and cotemporaneous 
evidence, of the depth being in this case 
near what was proper. Charles Pearsons, 
also, an inspector of ships, testified the Mat- 
takeeset had been recorded in his books as 
a vessel of eighteen feet draught, with a 
common cargo. The agents of the shippers 
not agreeing in opinion with the captain 
and owners, that this depth was sufficient, 
and insisting on the right under the charter 
party to fiU the vessel full of Ughter arti- 
cles, and which would have increased her 
draught four or five inches more, the cap- 
tain also called a survey by three American 

captains. • :, ^ j. t.-„ 

This course had been recommended to him 

by the owners in case of any difficulty. 
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Two of the captains examined the vessel 
and the loading, and reported and placed 
their opinions on the consular files there, 
open to the inspection of the agents and oth- 
ers, stating that the load on board deep- 
ened as much as was safe, considering the 
state of the monsoons at that season, in 
May, and the dangers of navigation gen- 
eraUy after at sea, as well as for eighty, 
miles down the river against head winds. 
Their oaths since have been given to depo- 
sitions, verifying this survey, as that of the 
captain of the Mattakeeset in support of his 
own views, concurring with theirs, and 
formed from his own experience in the ves- 
sel during the whole voyage out and back. 
He testifies, also, that he sent to the agents 
a copy of the survey the day it was made. 
The pilot at Calcutta, whose deposition was 
taken by the respondents, but not being 
used by them, was read on the part of the 
plaintiffs, sustained, in some respects, the 
captain, and swore this vessel went to sea 
so deep as is usual there. And the third 
captain named on the survey, but not then 
attending, it is testified by two witnesses, 
informed them that the vessel was loaded 
deep enough. It was an admitted fact, too, 
that she actually had on board nearly dou- 
ble the weight of her measured tonnage; 
about eight hundred and sixty-nine tons to 
a measurement of four hundred and eighty. 
Opposed to this, and in favor of the safety 
and propriety of loading the vessel deeper, 
are the depositions of several sea captains 
residing in this neighborhood, who have 
seen the vessel, some before, and some 
since, her return. A portion of them think 
she would have worked better if filled up. 
Some think the monsoons at that season did 
not increase much the danger. Some, judg- 
ing from her height out of water, and some 
from her draught, that more loading would 
not have rendered her unsafe. The agents 
of the shippers in Calcutta testify to a like 
opinion, and that the captain of the Matta- 
keeset was not sufficiently communicative, 
and did not consult them as to any survey; 
and their evidence renders it probable he : 
might have sent to them a copy of his pro- 
test, rather than of the survey. They fur- 
ther swore that the pilot had informed them 
vessels often went to sea drawing more than 
this one did. The third captain named on the 
survey, but not attending to it; testified that 
the Mattalseeset might, in his opinion, have 
safely taken in more loading. So thought 
and testified also the inspector here, who 
had sworn to her being rated on his books 
at eighteen feet draught. 

Now, weighing this and the previous testi- 
mony, though quite in conflict, I feel con- 
strained to come to the conclusion that the 
balance is in favor of the plaintifCs, whether 
the burthen of proof be considered on them 
or not. They have the weight of the build- 
er himself of the vessel, who ought to know 
her design and capacity and dangers, the 



great weight of those who had actually sail- 
ed in and navigated her for years, the oath, 
of the captain then in her, the oaths of two- 
others called in as advisers and quasi um- 
pires on this very subject at Calcutta, the- 
opinion of the pilot himself, who took her 
to sea, and the corroborating views of sev- 
eral other experts. All these united must 
preponderate over the general views of some^ 
other experts, without any personal sailing 
in the vessel, or any examination of her at 
Calcutta, (except the third captain,) but 
only seeing her here before her voyage, or 
after she had been lightened, not only three^ 
inches by salt water, but eight inches by 
the consumption of her water and provi- 
sions on the voyage home. The actual fact 
of this vessel never having been so loaded 
in former voyages for a series of years as^ 
to draw more, that when suspecting more 
had or would be put in by the charterers, 
the caution was at once given to them 
against it, the precaution, under the differ- 
ence of opinion, to have a survey on the- 
spot, which resulted in favor of the plain- 
tiffs, the fact that the agents of the respond- 
ents attempted no new survey, though the- 
other, if not formaUy reaching them from 
the captain on the 20th of April, was on the- 
publie files of the consul fourteen days be- 
fore the saiUng of the vessel on the 4th of 
May, the striking circumstance that the- 
three other American vessels then and there 
loading did not in fact take in cargoes to 
draw more, in proportion to their size, are, 
when united, veir decisive, that this vessel 
carried as much as she was bound to do by 
her contract, when fairly construed. The 
survey is not referred to as a conclusive- 
measure, or one entitled to official weight, 
or indeed any beyond that of statements 
made by experienced and intelligent men, 
on matters with which they are familiar, 
under attention specially turned to them at 
the time, and afterwards supported by theii- 
testimony duly taken; but like other nau- 
tical usages, such as conferences with the 
crew as to steps to be pursued in sailing in • 
a storm, or in throwing over goods for safe- 
ty (Abb. Shipp. 352, note), it often indicates 
prudence and commendable caution. It is- 
no answer to this result, that other vessels 
from Calcutta sometimes go to sea drawing 
more, as the ships in the India trade are 
large, and from England are frequently over 
double the size of the Mattakeeset, drawhig- 
as much or more water than some heavy 
frigates. But there is no proof— on the con- 
trary, it is disproved that other vessels of a 
like size usually load there to a greater- 
depth. To avoid difficulty, the maximum 
depth to which a vessel may be loaded, 
when so chartered, had better always be in- 
serted in the contract, and the proviso, like- 
wise, that freight be paid pro rata, though- 
a full cargo should not, by accident or other 
unblamable cause, be delivered. 
Another source of controversies in these- 
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■eases, and especially in tbe present, is the 
want of full, friendly and frequent commu- 
nication between captains and the agents. 
Such communications tend to preyent trou- 
l>le from want of seasonable information, 
and foster a disposition on both sides to be 
accommodating, and not particular as to go- 
ing a little beyond, or falling a little short, 
of what strict law may require. But it is 
proper to add here, that in this, case no evi- 
dence or appearance exists of management, 
concealment or fraud on the part of the re- 
spondents or the captain, to avoid their con- 
tract or their duty. Their objections to 
loading with a deeper draught were made 
promptly, openly and sustained in a fair 
and manly form by the survey called. This 
is commendable, and entitles them to a lib- 
eral construction of their conduct. Again, 
a course mai-lced by due caution and care 
against dangers and losses, as was the cap- 
tain's in this case, deserves approbation, 
when not carried to an extent indicating 
timidity or mere selfishness in behalf of 
himself or owners. One of our national 
failings may be deemed rashness, or daring 
and risliing too much, and its calamities 
are often a warning to others, not lightly to 
be disregarded, and at least not to be en- 
couraged in cases of difficulty or doubt by 
courts of justice in not upholding the side 
of safety, of prudence and caution. ■ 

I thinli, therefore, that the full freight 
stipulated should be paid. 
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WESTON et al. v. NASH et al. 

[Holmes, 488; 1 2 Ban. & A. 40; 7 O. G. 1096.] 

Circuit Court, D. Massachusetts. April, 1875- 

Patents — CoNSTBOOTioN of Claims'— Infbikge- 

MENT— Cbntrifdgal Sugar-Drain- 

iNG Machines. 

1. The specification of a patent for improve- 
ment in centrifugal machines for draining sugar 
and other substances, described several im- 
provements. One of the claims was for certain 
devices "in such machines." Held, that the 
words "such machines" referred to centrifugal 
machines so constructed as to admit of the op- 
eration of the claimed devices in substantialfy 
the described manner, and not merely to ma- 
chines containing all the improvements describ- 
ed in the patent 

2. The invention descrited in the specification 
and claimed in the fifth claim of the reissue pat- 
ent granted David M. Weston, Jan. 14, 1868, 
for improvement in centrifugal machines for 
draining sugar and other substances, is not an- 
ticipated by the English patents of Hardman 
and Alliott, dated respectively Oct. 5, 1843, 
and Feb. 3, 1851. 

3. A patented improvement in centrifugal ma- 
chines for draining sugar and other substances 
consisted in providing openings in the bottom 
of the revolving cylinder, for the discharge of 

1 [Reported by Jabez S. Holmes, Esq., and 
'here reprinted by permission.] 
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the drained sugar, &c., and a cover, moving up 
and down, inside, and on the shaft of, the cylm- 
der, for the purpose of closing the openings dur- 
ing the operation of draining, and uncovering 
them for the discharge. Mdd, that the patent 
was infringed by the use of a centrifugal sugar- 
draining machine, in which the openings in the 
bottom of the cylinder were closed and uncov- 
ered by a cover turning upon the shaft as an 
axis, instead of moving up and down upon it. 

Bill in equity [against Nathaniel Nash and 
others] to restrain alleged infringement of 
reissued letters-patent [No. 2,845], granted 
'David M. Weston, Jan. 14, 1868, for improve- 
ment in centrifugal machines for draining 
sugar and other substances. [The original 
letters patent. No. 63,770, were granted April 
9, 1867.] 

George L. Roberts, for complainants. 
James B. Robb, for defendants. 



SHEPLEY, Circuit Judge. Letters-pat- 
ent, reissue No. 2,845, issued Jan. 14, 186S, 
to David M. Wesfon, for improvement in 
centrifugal machines for draining sugar and 
other substances. Centrifugal machines had 
been long Icnown and used, prior to the date 
of his invention, for the purpose of separat- 
ing liquid from solid constituents, when me- 
chanically intermixed in the same masses. 
A metallic drum, with cylindrical periphery 
perforated to form a strainer- to retain the 
solid matter, while permitting liquids to es- 
cape, when subjected to centrifugal action. 
Is so arranged and operated as to rotate with 
great velocity on its axis. The cylindrical 
strainer is surrounded by a casing which re- 
ceives and carries off the liquids thrown 
through the apertures of the strainer. 

When used for purging sugar from the 
menstruum of syrup or molasses, in which 
it had been crystallized by boiling, the mass 
of syrup. and sugar was introduced into the 
rotary perforated cylinder, or basket, and re- 
volved at a high rate of speed. The centrif- 
ugal force, in a few minutes, eliminated all 
the syrup through the sieve, leaving the 
crystals of the sugar standing in a perpendic- 
ular wall around the inner surface of the 
cylindrical sieve. The invention of Weston 
embraced two contrivances: one to obviate 
the tendency of the basket to vibrate in its 
bearings when carrying an unbalanced load; 
and the other, means for the rapid and easy 
removal of the sugar from the basket after 
it had been purged from tlie syrup. 

The inquiry in the present case relates to 
the complainants' mode of "construction of 
the cylinder by means of which the contents 
of the same may be more readily discharged 
thkn by the method usually employed, and 
consists in forming openings in the bottom 
of the cylinder around the shaft, which are 
closed by a valve or cover, as will be more 
particularly described." 

The method usually employed to discharge 
the sugar had been to take it out of the 
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same opening at tlie top of the cylinder, 
through Tvhieh the syrupy mass had been in- 
troduced to be operated upon. Weston con- 
structed openings in the bottom o£ the eyUn- 
der, in the annular space surrounding the 
shaft, and between the shaft and the per- 
pendicular wall of the sugar. These open- 
ings are closed by a movable cover, which 
surrounds the shaft, and is formed with a 
sleeve extending upward around the shaft 
a sufficient height to prevent any liquid mat- 
ters that may be put into the cylinder froni 
escaping between the valve and the shaft. 
The valve, with its sleeves, slides loosely 
up and down on the shaft which it sur- 
rounds. After the materials contained in 
the revolving cylinder have been acted upon, 
and the liquids separated and discharged 
through the apertures in the sides by the 
centrifugal force thus created, the valve is 
raised, sliding upwards freely on the shaft 
out of the way, and the contents of the cyl- 
inder are discharged through the openings 
in the bottom. 

The centrifugal cylinder in the Weston 
machine is suspended from a flexible elastic 
bearing which supports the rotating parts 
of the machine and its contents in such a 
manner as to permit them to revolve about 
an axis vatying hi position according to the 
weight of the material in motion. The ro- 
tary cylinder is actuated on a hollow shaft, 
which is supported and runs upon a spindle 
or axle within it, suspended from the elas- 
tic bearing above. These contrivances for 
suspending and rotating the cylinder, which 
form a separate and important portion of the 
Weston improvements, are not in contro- 
versy in this ease, and are only alluded to in 
this connection from the incidental connec- 
tion they have with the means of dischar- 
ging the cylinder, by reason of the fact that 
this mode of suspending the cylinder leaves 
a free and unobstructed space beneath the 
openings in the bottom of the cylinder, so 
that when the contents are discharged 
through the openings they fall by gravity en- 
tirely clear of the machine. 

The claim in the patent is as follows: "5. 
The construction of the openings, I, in the 
bottom of the cylinder, in such machines, 
and the valve, J, for the purpose of closing 
the same, substantially as described." The 
words "in such machines," in this claim, 
undoubtedly refer to centrifugal machines. 
It is claimed by defendants that they refer 
to such centrifugal machines only as are 
constructed in all respects like those describ- 
ed in the specification. This, I think, is too 
narrow a construction of the claim. The 
true construction of the claim is that which 
makes it coextensive with the invention. 
"Such machines" means such centrifugal 
machines as are so constructed as to admit 
of the application and operation of the claim- 
ed devices in substantially the described 
mode and by substantially the described means. 



The unauthorized use of the complainants* 
openings and valve would be an infringe- 
ment if used in centrifugal machines, to 
which they could be usefully applied by 
reason of there being an unobstructed space 
at the bottom of the machine into which the 
sugar could fall, although the cylinder .were 
not suspended from a flexible elastic bearing 
like that described in the complainants' patent. 
The claim covers the application to cen- 
trifugal machines so constructed in other 
respects as to be adapted to the applicatioQ 
and proper working of the patented devices 
hereafter named, of openings in the bottom 
of the cylinder, and a valve for closing such 
openings; such openings and such valve be- 
ing constructed substantially as described. 

The British patent, granted to Hardman, 
Oct. 5, 1843, shows a bottom plate, with 
openings or valves for the discharge of the- 
sugar. A disk or plate is ,kept up against 
the under side of the bottom, so as to close 
the openings when the machine is in opera- 
tion, by means of a nut and spring, and, by 
the same means, is withdrawn after the- 
operation is completed, giving vent to the 
discharge-valves. There is no evidence that 
this Hardman machine ever went into prac- 
tical use. It did not possess any advantage 
in construction over the centrifugal ma- 
chines, in the use of which the sugar was 
discharged by lifting it over the top of the 
basket. The evidence proves that it would 
take more than double the time to discharge 
the sugar in this mode than by the old way 
of discharging over the top, and ten times 
as long as to discharge from the Weston 
centrifugal cylinder. It differs from the 
Weston contrivance in the essential particu- 
lars of being without a practically unob- 
structed place for the dischai-ge of the sugar. 
The plate, when withdrawn as far as possi- 
ble from the openings, still remains directly 
under them, so much so as to obstruct the 
free discharge of the sugar. This is an im- 
portant element in the operation; for the 
crystals of sugar, when first discharged, are 
moistened on their surface with some adher- 
ing syrup, and do not glide or fall freely 
away from inclined* plates, but accumulate 
and remain at rest. The manipulation of 
the nut from below the cylinder, and the 
keeping the plate clear from the falling mass 
below the cylinder, while, at the same time, 
the operator must be concentrating the sugar 
over the openings from the upper side of 
the bottom plate, would be attended with 
great difficulty and inconvenience; and vari- 
ous other differences make this .an impracti- 
cable contrivance. Many of these observa- 
tions apply with equal force to the Allfott 
patent, also an English patent, granted Feb. 
3, 1851, though in some particulars the Alli- 
ott device more nearly resembles that of 
Weston. But the Alliott cylinder had the 
bearings of the shaft and its foundations 
directly under the cylinder. Consequently^ 
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there was no free, unobstructed space below 
the cylinder into which the sugar could be' 
discharged. A funnel is arranged in the 
pan, or casing, to receive the sugar, and 
this is too contracted to allow the sugar to 
flow freely through it. The cylinder must 
be rotated to bring the hole over the funnel, 
and held there while the sugar is being dis- 
charged, otherwise the sugar would fall into 
the syrup in the pan. Without the aid of 
the drawings, or a model, it is not easy to 
point out intelUgibly all the differences be- 
tween the Hardman and Alliott devices and 
the invention of Weston. But an inspection 
of models and drawings exhibits readily to 
the eye not only the diversities between 
Weston's device for discharging the sugar 
and those which preceded itj but also shows 
the impracticability of both Hardman's and 
AUiott's. This entire failure of either of 
those devices to accomplish the result aimed 
at by them, and arrived at in the Weston 
device, is proved by the fact, that, while 
there is no evidence that either Hardman's 
or Alliott's device went into practical use, 
the Weston device has been almost univer- 
sally adopted in this country, and extensive- 
ly in Great Britain, Prance, and Germany, 
and to a very considerable extent in all 
sugar-producing countries. 

The proof of infringement in this case 
depends upon the question whether the 
valves and openmgs of the defendants are 
substantially lilie those of the complainants 
in construction and operation, differing only 
in form. The Weston and Hepworth de- 
vices for discharg'ing the sugar are alike in 

" the following characteristics of construction 
and mode of operation: Each has central 
openings around the shaft, through which 
the sugar is discharged into a space below 
it practically free and unobstructed. These 
apertures in each are opened and closed 
from the interior of the basket, and not be- 
low the bottom. Bach has a central open- 
ing through the bottom of the easing, or 
curb, to permit the discharge of the sugar 
into a receptacle below the machine. The 
apertures in both are opened and closed by 
a central valve surrounding the shaft, ex- 
tending above the surface of the liquid mass 

' when introduced into the machine. The con- 
struction and mode of operation in dischar- 
ging is substantially the same, differing 
only in the manner of opening and closing 
the valves, by turning the Hepworth valve 
on the shaft, while the Weston valve is 
raised and lowered. This is not a substan- 
tial difference, even if it be an improvement. 
It is but another form of the same device, 
with |he same mode of operation, so far as 
the operation is concerned, to which the 
whole device relates, that of discharging 
through the bottom of the cylinder the 
purged contents of the charge. 

Decree that defendants infringe the fifth 
claim of complainants' patent, and for in- 
junction and account. 
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WESTON V. PENNIMAN. 

[1 Mason, 306.] i 

Circuit Court, D. Massachusetts. Oct Term,. 

1817. 

Shipping— Registry Acts— Transfer op Title — 
ilQDiTABLE Titles- Negotiable In- 
struments — Drafts. 

1. The ship registry acts of the United States- 
have not changed the common law as to the 
mode, in which ships may be transferred; but 
only take from any ship not transferred accord- 
ing to th{^e acts the character of an American 
ship. 

[Distinguished in The Amelie, 6 Wall. (73 U. 

S.) 30. Cited in Leland v. The Medora^ 

Case No. 8,237.] 
[Cited in Stearns v. Doe, 12 Gray, 486,] 

2. By the general maritime law, a transfer of 
a ship should be evidenced by a bill of sale. 

[Cited in brief in Rice v. SIcLarren, 42 Me. 
160. Cited in Sprague v. Thurber, 17 R. I* 
459, 22 Atl. 1058.] 

3. The legal title in a registered ship, may,, 
consistently with the acts, exist in one per^n^ 
and the equitable title in another; and the dis- 
closure of such equitable title -is not required 
by the acts, unless one party be an ahen. 

[Cited in U, S. v. The Fideliter, Case No. 15,- 
088; Scudder v. Calais S. B. Co., Id. 12,- 
566; U. S. V. The F. W. Johnson, Id. 15,- 
179.] 

4. If a draft not negotiable, be accepted by 
the drawee, with an agreement to pay the 
amount to any person to whom it is assigned; 
the assignee after notice, may maintain an ac- 
tion for money had and recdved to his use 
against the acceptor. 

[Cited in Bank of U. S. v. Jackson, 9 Leigh 
(Va.) 228; Burnham v. Wood, 8 N. H. 337; 
Tenny v. Sanborn, 5 N. H. 557.] 

Assumpsit, 1st. For money had. and re- 
ceived. 2dly. On an order dated oji the 8th 
of September, 1814; drawn by Silas Penni- 
man, payable to Amos Penniman, or order, 
and accepted by the defendant on the 8th day 
of September, 1815, and endorsed to the plain- 
tiff [Asahel Weston]. Plea the general issue. 

The order produced on the trial, was as fol- 
lows: 

"Boston, September 8th, 1814. Mr. James 
Penniman, Sir,— Please to pay Amos Penni- 
man, or order, all the net proceeds, which you- 
may realize on a certain note of hand, signed 
by me, of this date, payable to you, for five 
thousand five hundred dollars, and secured 
by mortgage on real estate in Newbury street. 
Also all the net proceeds, which you may real- 
ize on a certain note of hand signed by me, of 
this date, payable to you, for six thousand 
five hundred dollars, and secured by mort- 
gage on real estate in Broad Street, Silas 
Penniman, 

"Boston, September 8th, 1815. Accepted, to 
pay the proceeds of the above, after deduct- 
ing all expenses, and what may be due to 
James Penniman and Co. James Penniman." 

It was admitted, that the defendant had re- 
ceived on the account of Silas Penniman, as 
the proceeds of the property mentioned in the 

1 [Reported by William P. Mason, Esq.] 
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order, the sum of $2639.60. But be claimed 
41 right to appropriate the whole proceeds, in 
<Iischarge of certain demands due to him from 
the said Silas. These demands were as fol- 
lows. On the 17th of June, 1815, the defend- 
ant had contracted for the purchase of a ship, 
and the said Silas agreed to become interested 
in a moiety of her; and until he should make 
due payment for his share, it was agreed, 
that the plaintiff should hold the ship in his 
own name. The agreement or contract of the 
parties was evidenced in the following writ- 
ing: 

"Boston, June 17th, 1815. Messrs. James 
Penmman and Co. Gentlemen,— I hand you 
twelve hundred dollars, and authorize you to 
invest it in a new ship on North river, built 
by Mr. Sampson, near the bridge on said river. 
And you are authorized to purchase one half 
said ship at twenty-three dollars per ton, for 
^ne, and on my account; and fit her for sea, 
to sail in your names, for your security for the 
future payments, until my payments to you 
are completed for said half. And I authorize 
you to make insurance, and" employ her in 
freighting, as you shall judge best. And in 
case I fail to make the future payments, in 
due season for you to meet your payments for. 
the said ship, I authorize you to sell her on 
mj account for the payment of the same. 
iSilas Penniman." 

It was in evidence, that the sum of §1200 
referred to in the above letter was again 
drawn out of the hands of James Penniman 
And Co. by a draft of the said Silas Penniman 
upon them for that amount. On the 20th of 
July, 1815, the defendant took out a register 
for the ship, in his own name, as sole owner; 
and continued to employ her in his own name, 
until October, 1816, when she was sold at a 
considerable loss. The defendant's demands 
were for expenses and disbursements beyond 
the earnings of the ship; and for a moiety of 
the purchase-money, after deducting there- 
from a moiety of the proceeds of the sale; 
which demands, if admissible in point of law, 
and duly proved in point of fact, were suf- 
ficient to absorb all the money received -by 
the defendant 

Webster & Peabody, for defendant. 

Contended, that the laws of the United 
States did not prevent the assertion of an 
•equitable interest in American ships, notwith- 
standing the registry was in the name of oth- 
ers, if those setting up this equitable interest, 
or in whom it was alleged to exist, were 
American citizens. The object of the law was 
to prevent the privileges of American ships 
from being enjoyed by foreigners; and it had 
been accordingly decided, that no foreigner 
could set up an equitable interest in such ship, 
because that would be permitting the end of 
the law to be entirely defeated. Maybin v. 
-Coulon, 4 Dall. [4 U. S.] 298; Duncanson v. 
M'Lure, Id. 308; Id. 342. But American citi- 
•zens, although not named in the registry, 
anight have an interest in American vessels. 



which they could assert against those, who 
are named in it. As between the parties 
themselves, equitable rights and interests 
might be regarded, without any infringement 
upon the law. The defendant, it is true, has 
sworn, on obtaining the registrj', that he was 
the sole owner. But this means no more than 
that he was the sole legal owner. The law 
requires him to aver, in explicit terms, that 
"there is no subject or citizen of any foreign 
prince or state, directly or indirectly, by way 
of confidence, trust, or otherwise, interested 
in such ship or vessel, or in the profits or is- 
sues thereof." 2 Colviu's Laws, c. 340, § 4 [1 
Stat. 289, e. 1]. But it does not require him 
to deny, in like manner, that' any citizen of 
the United States is interested in the vessel, 
by way of trust or confidence. If the bare 
declaration, that he was sole owner, had been 
understood to negative the existence of any 
sort of interest in any other persons, this sub- 
sequent provision would have been unneces- 
sary. But the act requires an express denial 
of any trust for the benefit of foreigners. By 
making this provision for the ease of foreign- 
ers, the legislature has put a construction on 
the former part of the oath; and by confining 
it to the case of foreigners, it has permitted 
the existence of equitable interests in Ameri- 
can ships, in American citizens. There is an 
essential difference between the law of the 
United States and the British registry act, in 
relation to this question. The British statute 
reqtiires the person applying for registry, not 
only to make oath, that he is the sole owner, 
but also that "no other person or persons 
whatever, hath or have any right, title, inter- 
est, share, or property therein, or thereto." 26 
Geo. III. c. 60, § 10. This latter provision 
seems to have been purposely omitted by 
those, who framed the act of congress, and 
ivho incorporated into it the prhicipal pro- 
visions of the British act The British statute 
also provides, that the sale of a registered 
ship can only be made by a bill of sale, 
which shall truly and accurately recite the 
certificate of registry; and declares that, 
any bill of sale, without such recital, "shall 
be utterly null and void, to all intents and 
purposes." But the act of congress con- 
tains no such provision. An American ship 
may be legally transferred by any proper 
written instrument, although it does not re- 
cite the registry. The property will pass. 
But the difference is, that although the pur- 
chaser becomes owner of the ship, she is not, 
in his hands, entitled to a new registry, nor 
to the privileges of an American vessel. 
These can be obtained only by taking a bill 
of sale, in which the certificate of registry 
is recited at length. 2 Colvin's Laws, 321 
(Act Concerning Registry of Vessels)- § 14 
[1 Stat 287J. 

The learned author of the treatise on ships 
and seamen, refers to the American registry 
act, which, he says, contains provisions, cor- 
responding in the greater part, with those of 
the statute of 26 Geo. IH.; but he does 
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not notice the differences between the two 
acts in relation to the question arising in 
this case. Abb. Shipp. (4th Lond. Ed.) p. 
28. His American annotator talces notice of 
this difference. Id. (Am. Ed.) 58. Follow- 
ing the express and unequivocal declaration 
of the act of parliament, the English courts 
have holden, that no equitable interests, 
even in British subjects, can be alleged, in 
contradiction to the statement contained in 
the register. Camden v. Anderson, 5 Term 
R. 709; Curtis v. Ferry, 6 Ves. 739; Ex parte 
YaUop, 15 Ves. 60; Ex parte Houghton, 17 
Ves. 252. This provision seems to have been 
a favorite object with parliament, for in con- 
sequence of some doubts said to have been 
expressed in regard to the case of Hibbert 
V- Rolleston (3 Brown Ch. 571), the act of 
34 Geo. III. e. 68, was passed, re-enacting 
tlie provision of the former act, in the 
strongest and most comprehensive forms of 
expression. Curtis v. Perry, ut supra; Abb. 
Shipp. 542. The congress of the IJnited 
States appears to have entertained no such 
purpose. They have made no such provi- 
sion. On the contrary, it is the necessary 
inference from the whole act, that they inten- 
tionally departed, in this respect, from the 
English statute, which was their general 
model; and, having provided against equi- 
table interests in foreigners, left such inter- 
ests nevertheless to be asserted, as in 
other cases, by American citizens. A ship, 
entitled to the privileges of an American 
vessel, cannot be legally owned by a foreign- 
er; nor can a foreigner claim any right or 
interest therein, in law or equity. But such 
ship may be owned by an American citizen. 
And she may be owned by one American cit- 
izen in trust for another; because otlfer chat- 
tels may be so owned, and because such 
trust is not prohibited by the provisions, nor 
in opposition to the policy of the law. If 
the purchase in this case had been profit- 
able, Silas Penniman might have compelled 
the defendant to permit him to partake in 
the profits; and as there was a loss, it is 
competent for the defendant to call on the 
said Silas Penniman to bear that portion of 
the loss, which he ought to bear, according 
to his agreement. 

But there is another ground, on which the 
evidence is admissible. The 'agreement in 
this case was executoiy. It was not a pur- 
chase, but an agreement to purchase; and no 
case is produced, in which it has been decided 
under the English act of 20 Geo-. III., that an 
agreement to sell was void, unless such agree- 
ment recited the registry. On the contrary, 
in Addis v. Baker, Anstr. 223, M'Donald 
Chief Baron, says, "The question, whether 
St. 26 Geo. III. attaches on an agreement 
for the sale of a ship, as well as on the ac- 
tual sale, is very important. I am not at 
present prepared to say, that it does extend 
so far." It does not, appear from the rejport, 
whether a final decision of the question was 
made in that case. Shortly after this opin- 
29FED.OAS. — 52 



ion was intimated, by the court of exchequer, 
the statute of 34 Geo. III. c. 68, was passed, 
which provides, in explicit terms, that no 
transfer, contract, or agreement for transfer 
of property, in any ship or vessel, shall be 
vahd or effectual for any purpose whatso- 
ever, either in law or equity, unless such 
transfer, or contract, or agreement for trans- 
fer, shall be made by bill of sale or instru- 
ment in writing, containing a recital of the 
certificate of registry. This act left no room 
for further question in the English courts. 
But if the question had rested solely on the 
26 Geo. III., it is probable from the case of 
Addis V. Baker, that it would have been de- 
cided, that an agreement to sell was not with- 
in the provisions of that act. As before ob- 
served, the laws of the United States contain 
no provision similar to those in this act of 
the British parliament. There is nothing in 
the oath, taken by the defendant at the cus- 
tom house, at all inconsistent with the pres- 
ent defence. He made oath, that he was the 
sole owner. Upon the supposition, that this 
was a denial of all sorts of interest in any 
body else, by way of trust or otherwise, which 
is not admitted, still the averment would be 
true. Silas Penniman at that time did not 
own any part of the vessel. He had agreed 
to -buy one half; but it still rested in contract. 
He afterwards refused^ to take and pay for, 
that half; and this breach of contract forms 
the ground of the defendant's complaint If 
the defendant had sworn at tlie custom 
house, that Silas Penniman owned one half 
of the ship, it 'would not have been correct. 
He did not own any part of it. But that does 
not prevent the defendant from charging him 
with one half of the cost of the vessel, and 
one half the loss incurred on it; because such 
was the agreement of the party, and there is 
nothing in the oath taken by the defendant, 
either in any degree inconsistent with tlie 
facts of the case, or with his defence in this 
action, Silas Penniman, he says, agreed to be- 
come owner of one half of tliis ship, and to 
share, in that proportion, in the profits and 
losses which might arise from the purchase; 
and he insists tiiat he has a right to enforce 
this agreement, and to refain out of this fund, 
a sum equal to what he has lost by Silas 
Penniman's failing to comply with his con- 
tract. 

Mr. Welsh, for plaintiff. 

AU maritime nations have been extremely 
careful in enacting, from time to time, strict 
laws in relation to the evidence of property 
in vessels; and all have excluded foreigners 
from any participation in the ownership or 
emoluments, derived from the employment of 
them. They have carried their jealousy on 
this subject so far as to require, that aU, 
who are interested in ships or vessels, should 
appear so by the legal evidences of such prop- 
erty. It is evidently the policy of the state 
to prevent secret trusts or secret ownership, 
in regard to vessels. And so it was consid- 
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ered in England; for while the case of Addis 
V. Baker, Anstr. 223, was under the advise- 
ment of the court, the parliament passed an 
act, putting at rest the question, which was 
raised in the ease, viz. whether the statute 
of 20 Geo. III. extended to agreements to sell, 
as well as to actual sales. There is every rea- 
son to suppose, that if that act had not pass- 
ed, until after the decision in the case of 
Addis Y. Baker, that that decision would 
have been in conformity with the spirit of it 
The legislature of this country had a like 
opinion of the importance of this subject to 
the nation; and in the 4th section of the act 
of 31st of December, 1792, we find it pointed 
out, in what manner a citizen of the United 
States, wishing to obtain a certificate of reg- 
istry, must proceed; and what things must 
be done, before he shall become entitled to it. 
It is there declared, that a register shall be 
granted on condition, that the person apply- 
ing for it shall, among other things, declare 
on oath, "his or her name and place of abode, 
and if he or she be sole owners of the said 
ship or vessel, that such is the fact; or if 
there be another owner, or other owners, 
that there is, or are such other owners, speci- 
fying his, her, or their name or names and place 
or places of abode; and that he, she, or they, 
as the ease may be, so swearing or affirming, 
is or are citizens of the United States." 
There is no necessity for recurring to Eng- 
lish authorities to ascertain the meaning of 
our own laws on this subject. It has been 
argued in the argument, that our statute does 
not contain a provision, which is found in 
the English statute on the same subject; and 
that the American statute does not require, 
that all the owners of a registered vessel of 
the United States, should be mentioned in the 
bill of sale and register. It is true, that no 
positive provision, requiring the mention of 
all the owners' names in the register, is found 
in our laws; but there are provisions, from 
which it must undeniably be inferred, that 
such was the intention of congress. In the 
4th section, which prescribes the form of the 
register, there are words, which evidently 
imply such an intention. It is there requir- 
ed, that, where there is more than one owner, 
the name or names of such other owners shall 
be inserted in the register. This requirement 
in the form of the register is as effectual, as 
if the statute had declared, that the names 
of all the owners should be inserted in it. 
This cannot apply to foreign citizens; they are 
by another section excluded from all partici- 
pation in property in American vessels; of 
course their "name or names" could not be 
here intended. The only way, in which this 
provision of the statute can have effect, is 
by applying it to American citizens; then to 
make an American citizen a legal owner, en- 
titled to the privileges and subject to the lia- 
tiilities of that character, his name should be 
inserted in the register. The defendant has 
sworn at the custom house, that he was the 
sole owner, and Silas Penniman's name was 



not inserted in the ship's register; he, there- 
fore, cannot be charged, as such, with his 
proportion of the sums lost in her voyages; 
and they ought not to be deducted from the 
proceeds of the property, which the defend- 
ant has by the obligation declared or ac- 
knowledged, that he had received, and prom- 
ised to account for. 

Although there was an extensive authority 
given by Silas Penniman's letter of the 17th 
of June, 1815, to the defendant, to employ 
the ship in freighting, in any way he might 
judge best, it certainly cannot be pretended, 
that there was to be no limitation to this 
authority; and that all right to information, 
as to the success of the employment of the 
ship, was waived by Silas Penniman. If, 
after the first voyage, it appeared, that a loss 
had been incurred, and that there was no 
prospect of employing the ship profitably in 
futxnre, why was he not advised of it. If he 
had been consulted, he might have thought it 
most prudent to put up with the first loss, 
dispose of the ship for the most she would 
produce, and thus end a ruinous concern. It 
would have been the grossest injustice to 
have told him, that, by his agi'eement to be- 
come interested in the ship, which was then 
building, he had entrusted the management 
of her to the defendant, and that he had no 
right to terminate his interests in her, al- 
though he was satisfied, that she could not be 
profitably employed in the manner contem- 
plated by the agreement. K the agreement 
be only executory, and resting in contract, 
the claim for indemnification against Silas 
Penniman would not be for his proportion of 
the losses sustained in the use of the ship in 
freighting, but merely the difference between 
the amoimt of the payment necessary to the 
completion of this ship, and her real value 
when finished; that is, if in consequence of 
any event, such as a depreciation in the value 
of vessels, she was worth less when finished, 
than it cost to build her; because Silas Pen- 
niman agrees to become interested in one 
half of the ship, and in ease he should not 
make the necessary payments in due season, 
authorizes James Penniman to sell her, to re- 
imburse the sums expended by him on ac- 
count of the half, which the former engages 
to take. There was no demand made on him 
for his proportion of the costs, when she was 
finished, and entitled to a register, and no 
notice of an intention to sell until October, 
1816, when it was ascertained, that it had 
been a losing 'concern. There is no evidence 
to^ show, that she was not worth at the time 
she went to sea, what it cost to build her. 
It was at this time, that the right to sell 
vested by the agi-eement in the defendant, 
in case it appeared, that Silas Penniman was 
unable or unwilling to perform his engage- 
ment. 

There is no equity in the defendant's claim, 
to set, off one half of the loss incurred by him 
in the employment of his vessel, because he 
allowed Silas Penniman to draw on him for 
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the sum of $1200, shortly after the payment 
of that sum, on the 17th of June, 1815; and 
as there is no evidence of any other money 
transactions between them at that time, there 
is strong reason to suspect, that by accepting 
to pay that sum, it was understood, that the 
agreement to become concerned in the ship 
was waived by James Penniman. 

STOUY, Circuit Justice (after summhig up 
the facts). There are some questions of law in 
this cause, upon which it is my duty to give 
an explicit instruction. The first is, whether the 
legal title to a ship can, since the registry acts 
of the United States, be transferred, without 
complying with the forms prescribed in those 
acts. Acts Dee. 31, 1792, c. 1 [1 Stat. 2S7], 
and Feb. 18, 1793, c. 8 [Id. 303]. Upon this 
question the right of the defendant to set off or 
deduct his own demands for expenses and dis- 
bui'sements from the proceeds in his hands, 
materially depends. And I am of opinion, that 
the registry acts have not, in any degree, changed 
the common law as to the manner of transfer- 
ring this species of property. To be sine, a bill 
of sale is necessary to pass the title of a ship. 
But this does not depend upon any enactment 
peculiar to our mimicipal law; but it gi'ows out 
of the general maritime law, which requires such 
a document as the proper muniment of the title 
of the ship. 'The Sisters, 5 0. Rob. Adm. 155. 
To entitle ships to be registered, and to be deem- 
ed ships of the United States, with the privileges 
and exemptions of such ships, it is necessary, 
that the transfer should be made according to 
the form prescribed in the registry acts; that 
is to say, that it should be by some instrument 
in writing, which shall recite at length the cer- 
tificate of r^stry; but the acts do not declare 
any other transfer void and illegal; but sunply 
deny to ships transferred in any other manner 
the privileges of ships of the United States, and 
deem them alien or foreign ships. In this re- 
spect our acts differ from the English registry 
acts (26 Geo. IH. e. 60, § 17; 34 Geo. III. e. 
68, § 14; Abb. Shipp. pL 1, c. 2, § 16), which 
declare, that all transfers, or agreements for 
transfeis, made without reciting the certificate 
of registry at length in the bill or instrument of 
sale or agreement for transfer, shall be utterly 
void to all intents and purposes whatsoever. 

In the next place it is contended, that the de- 
fendant cannot set up, in this case, any title to 
one moiety of the ship in Sir. Silas Penniman, 
and charge him with a moiely of the expenses, 
disbursements, and purcliase-money, because the 
defendant had the sWp registered in his own 
name as sole owner, and made oath to such sole 
ownership before the collector, and he is, there-7 
fore, estopped to set up a fraud upon the reg- 
istry act, to sustain his claim. But it is to be 
considered, that the titie set up in Jlr. Silas 
Pennhnan is a merely equitable title; and the 
sole legal title was, by the agi-eement of the 
parties, to remain in the defendant. The oath 
required by the registry act of 1792, c. 1, § 4, 
to be taken by the owner, respects only the legal 
OA^Tiership of the property; and does not re- 



quire a disclosure of any equitable interests vest- 
ed in the citizens of the United States; but oiily 
a denial, that any subject or citizen of any for- 
eign prince or state, is directly or indirectly in- 
terested by way of trust confidence, or otherwise 
in the ship, or In the profits or issues thereof. 
It is sufficient, that the legal interest is truly 
stated; and if there be any equitable interest or 
trust in favor of any other citizen of the United 
States, no fraud is committed upon the law. 
Suppose a mortgage made of a registered ship, 
may not the mortgagee truly dedare himself 
the legal owner, notwithstanding an equitable 
right of redemption in the mortgagor? See, as 
to equitable interests under the British regisby 
act, Addis V. Baker, 1 Anstr. 222; Speldt v. 
Lechmere, 13 Ves. 588; Ex parte Houghton, 17 
Ves. 252; Camden v. Anderson, 5 Term. E,. 
709. 

There is another point in this case, which has 
been urged by the defendant's cbunsel, viz. that 
the instrument sued on is not negotiable, and 
that, therefore, the plaintiff is not entitled to 
recover, even if the set-off or deductions claimed 
by the defendant cannot be sustained. It is cer- 
tainly true, that tlie instrument is not negotiable, 
and therefore it cannot be declared on as such. 
But by his acceptance the defendant xmdertook 
to hold the proceeds, after deducting his own 
demands, for the account of such person as should, 
by the endorsement or order of Mr. Amos Pen- 
nhnan on the draft, entitle himself to the pro- 
ceeds. The plaintiff is the regular endoi-see or 
appointee of Mr. Amos Penniman; and after 
notice of this fact, the defendant must be con- 
sidered as holding the money for his use; and 
under such circumstances the law will imply a 
promise to pay the same over to him. The 
money counts are therefore fully sustahied, if the 
set-off does not absorb the whole proceeds. The 
eases of Fenner v. Meares, 2 W. BI. 1269, and 
Innes v. Dunlop, 8 Tenn R. 595, are strongly 
in point. 



Case KTo. 17,456. 

WESTON et al. v. TRAIN et al. 

[2 Curt. 49.] 1 

Circuit Court, D. Massachusetts. Oct., 1854. 

Charter Partv— Emigrant Passesgers— Liabil- 

■ ITT FOR Victualling — Detention at 

Pout op Distress. 

1. Construction of a charter-party for the con- 
veyance of emigrant passengers; and the re- 
ciprocal rights and duties of the owners and 
charterers, growing out of a disaster on the voy- 
age. 

[2. A charter party provided for the carriage 
of steerage passengers, "charterers to find 
bread stuffs, berths, water casts, water and 
fuel," etc. The charterer sold passenger tick- 
ets, which required the vessel to he victualled 
during the voyage, and during time of detention 
at any place, according to a scale subjoined to 
the ticket. This schedule contained items not 
mentioned in the charter party. Bdd that, as 
between charterers and ownere, the charterers 
were liable, both for the articles of diet men- 

1 [Reported by Hon. B. R. Curtis, Ckeuit 
Justice.] 
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tionM in the charter party, and those not men- 
rioned; and this both for the usual period of 
the voyage, and for the time of detention in a 
port of distress, through the springing of a leak 
during a gale.] 

[3. The giving of a bond by the master condi- 
tioned to perform all the requirements of the 
British passenger act created no privity between 
the owners and passengers, and did not, as be- 
tween owners and charterers, impose on the 
owners a liability for victualling.] 

[4. The ship was liable, in such case, for the 
expense of landing and embarking the passen- 
gers at the intermediate i)ort, and for housing 
them on shore, during the period of detention, 
while the ship was being repaired, this being a 
substitute for room on shipboard.] 

[5. The charterers were liable for the reason- 
able and necessary cost of raising such money 
at the port of distress as was spent by the mas- 
ter for their account.] 

[6. The law of average has no application to 
the expense of caring for and maintaining pas- 
sengers at a port of distress.] 

The charter-party on which this libel was 
founded, was as follows: "Memorandum for 
Charter. It is mutually agreed this day be- 
tween Captain Weston, of the good ship or 
vessel called the 'Hope,' of the burden of 
nine hundred tons, now lying in the Port of 

Liverpool, whereof Weston is master, 

and Train & Co., of Liverpool, merchants 
and freighters of the other part. That said, 
ship being tight, staunch, strong, duly pro- 
vided with houses, ventilators, passengers' 
lanterns, and cabooses, and every way fitted 
for the voyage, shall, with all convenient 
speed, be made ready, and receive and take 
on board a cargo of lawful merchandise, 
and a full complement of steerage passen- 
gers (say, not less than a legal complement 
of heads), exclusive of infants. Charterers 
to find breadstuffs, berths, water casks, wa- 
ter, and fuel, and to pay the commutation 
money; the vessel to be loaded to seventeen 
feet six inches even keel, or equal thereto. 
Fourteen days, exclusive of Sundays, are to 
be allowed for loading, to commence on the 
vessel being in a proper loading stage berth 
(the time occupied in discharging the ballast 
not to be included in the lay days), and 
ready to commence loading in Waterloo or 
Victoria -Dock, at the charterers' option. In 
all not exceeding ~what she can reasonably 
stow and carry over and above her cabin, 
tackle, apparel, provisions, and furniture, 
and being so loaded shall therewith proceed 
to Boston, United States of America, or so 
near thereunto, as she may safely get, and 
deliver the same agreeably to bills of lading, 
and so end the voyage (restraint of princes 
and rulers, the dangers of the seas and nav- 
igation, fire, pirates, and enemies during the 
said voyage always excepted). The pas- 
sage money to be insured by charterers for 
and on account of the ship, against the risks 
incurred under clauses of the amended pas- 
senger act, passed. 1849 [9 Stat. 399], the cost 
of which to be paid by the ship. The pas- 
sengers to be admitted on board the vessel, 
if required by the charterers, at least two 



days before the appointed day of sailing. 
And the said charterers do hereby promise 
and agree to load the said vessel with said 
cargo and passengers at Liverpool as herein 
stated, and also agree to pay freight as fol- 
lows: For the hire of the vessel as above 
mentioned, the sum of twelve hundred and 
fifty pounds, with privilege of touching at 
Queenstown for passengers, charterers pay- 
ing all expenses. The freight and primage, 
as per bills of lading, to the extent of this 
amount, to be taken in payment of four dol- 
lars eighty cents per pound, the deficiency, 
if any, to be paid in Liverpool, before sail- 
ing, less three months' interest. Demurrage 
if detained by either party beyond the 
above time, to be paid at the rate of six 
pounds, British sterling, per day, but the 
vessel not to be required to remain on de- 
murrage longer than fifteen days; but if 
head winds prevail at the expiration of said 
lay days, preventing vessels of similar size 
and drafts from sailing, then the vessel to 
continue taking cargo and passengers to the 
extent herein named, without the charterers 
being liable to demurrage. The vessel to 
be consigned to Messrs. Enoch Train & Co., 
allowing them two and one half per cent, 
commission on the account of freight paya- 
ble • there. The ship to be discharged by 
consignees' stevedore, at Lewis's Wharf, or 
such other wharf as they may direct. Pen- 
alty for non-performance of this agreement, 
£500. Brokerage-in Liverpool, five per cent. 
(Signed) Train & Co. G. B. Weston, Jr." 

CURTIS, Circuit Justice. This is a libel 
in a cause of contract, certified into this 
court by the district court, because the dis- 
trict judge is related to one of the parties. 
The libel alleges that the respondents hired 
the ship Hope, belonging to the libellants, 
for a voyage from Liverpool to Boston, by 
a charter-party, a copy whereof is annexed 
to the libel. By the charter-party it is pro- 
vided that the ship shall receive and take 
on board at Liverpool a cargo of lawful 
merchandise, and a full legal complement 
of steerage passengers, and proceed there- 
with to Boston, and there deliver them, dan- 
gers of the sea^, &e. excepted. The ship 
was to be duly provided with houses, ven- 
tilators, passengers' lanterns, cabooses, and 
be in every way fitted for the voyage. The 
charterers were to find breadstuffs, berths, 
water casks, water, and fuel, and pay the 
commutation money of the passengers. It 
is further alleged in the libel, and appears 
in proof, that the charterers having put on 
board a large number of steerage passen- 
gers and a cai-go of merchandise, the ship 
sailed from Liverpool, and in the course of 
the said voyage encountered a violent gale, 
and sprung aleak, which rendered it nc ■i- 
sai*y to put into the island of Fayal, where 
she was obliged to be hove down, and to 
discharge her cargo to make repairs, and 
was detained for the space of about one 
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liundred days; that the passengers could 
not, reasonahly, and with a just regard to 
their health and safety, he kept on hoard 
the vessel whHe the ship was thus under- 
going repairs, and were, therefore, neces- 
sarily landed; and that large expenses were 
incurred by the master in conveying the 
passengers to and from the shore, in sup- 
porting them, and providing nursing and at- 
tendance for the sick, and burial for the 
dead. It is also alleged in the libel, but 
denied by the answer, that the charterers 
were bound to bear these expenses, and the 
libel is filed to compel their payment. This 
presents a general view of the matters in 
issue between the parties. And the main 
inquiry is, whether the charterers are lia- 
ble, and if so, upon what ground, for a part, 
or the whole, of these expenses. 

It is much to be regretted, that in con- 
tracting upon a subject-matter so peculiar, 
more care was not taken to define the re- 
spective liabilities of the owners and char- 
terers by express stipulations in the con- 
tract, instead of leaving them to be work- 
ed out by the application of principles of 
law which were designed to govern cases 
distinguishable from this by important dif- 
ferences. But I must tal:e the contract as 
I find it, and apply to it those rules of the 
maritime law which seem to me may be ap- 
plicable, and thus arrive at the most- satis- 
factory result in my power. 

Before looking at the charter-party, it is im- 
portant to have a dear view of the subject-mat- 
ter of that instrument Besides the carriage of 
a cargo of merchandise, which is the ordinary 
subject of one of those charter-parties, by which 
the charterer does not become owner for the 
voyage, this charter-party contemplates the trans- 
portation from Livei-pool to Boston of a large 
number of emigrant passengers. These, to- 
gether with their luggage, are to be put on board 
by the charterers, and carried for their profit. 
They were to occupy a part of the room on board 
tlie ship, and were to be conveyed therein, as 
the merchandise put on board by the charterers 
occupied another part of the space on board, hired 
by the charterers; but these passengers, no more 
than the merchandise, paid any thing to the own- 
ers of the ship. They paid to the charterers 
passage-money; and the charterers conti-acted 
with them to furnish to them and their luggage 
a passage, together with provisions and sup- 
plies. This contract between the charterers and 
each passenger, was evidenced by a licket, de- 
livered to each passenger by the charterers, pur- 
suant to an act of the imperial parliament, by 
which the charterers engaged, that the holder 
shall be provided with a stea-age passage to the 
port of Boston, in this ship Hope, together with 
not less than ten cubic feet for luggage, for each 
adult; and shall be victualled during the voyage 
and the time of detention at any place before its 
termuiation, according to a scale subjomed to the 
ticket. And it is expressly declared by the 
ticket, that the sum paid as passage-money in- 
cludes government dues, and head-money at the 



place of landing, and every other charge, except 
freight for excess of luggage. This was the rela- 
tion between the passengers and the charterers; 
and it was persons standing in this relation to the. 
charterers, and having these claims upon them, 
that the latter obtained by the charter-party 
a right to put on board the ship. Now it is "obvi- 
ous, that in the events which actually occurred, 
the passengers had a right to be supplied by 
the charterers, with all which the charterers had 
stipulated by the passage ticket, to provide for 
them. That ticket, in terms, covers a case of 
detention at any port, during the progress of the 
voyage. "When they came on board, they came 
with that right The first inquiry, then, must 
be, whether the charterers have, by the charter- 
party, imposed upon the owners of the ship, the 
performance of any and what part of the obliga- 
tion to the passengers, which the charterers as- 
sumed by the passenger tickets. To a certain ex- 
tent it is deal' they have. According to the 
tickets, passengers were to be provided with a 
passage, and vsith supplies dming its continu- 
ance. By the charter-party the owners have 
stipulated to afford room on board, and that the 
ship should be so fitted and found with houses, 
ventilators, passengers' lanterns, and cabooses, 
as to be in a suitable condition to transport the 
I)assengers; and further, that the ship shall be 
properly victualled, manned, and oflacered, and 
sailed by them so as to make the voyage to 
Boston, dangers of the seas excepted. But the 
important question is, if the obligation of the 
ship-owners stops here. The charter-party con- 
taios a covenant by the charterers with the own- 
ers that the former will find breadstufCs, berths, 
water casks, water, and fuel. This does not cover 
all the articles embraced in the dietary scale sub- 
joined to the passenger ticket, such as tea, salt, 
and sugar; and consequently the express terms 
of the charter do not make provision for the 
performance, by the owners, or by the charter- 
ers, or by both, of the whole contract with the 
passengers. Ajxd it will be found of much mo- 
ment to inquire, on whom rested the bm'den of 
supplymg these things. On the one side it may 
be m'ged that the owners of a ship, in which pas- 
sengers are conveyed, are, prima fade, bound to 
supply the wants of the passengets on the voyage, 
and that this charter-party is framed upon that 
assumption, and an express covenant of the char- 
terers inserted to restrict this duty of ihe owners; 
that so fer as this covenant extends, the char- 
terers are bound to provide for the passengex-s; 
but this obligation arises solely from their cove- 
nant, and cannot be extended beyond its terms. 
That t£ the charterers were liable to the owners 
for the supplies of the passengei's generally, it 
would have been wholly unnecessary to insert a 
covenant to that effect; and that at all events, 
an express covenant to provide certain things, 
to the exdusion of others, imphedly negatives a 
liability for those other things not embraced in 
the covenant. 

It must be admitted, there is great force in 
these suggestions. But, on the other hand, it 
may be answered, that the duty of owners to 
supply passengers arises from their contract with 
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tlie passengers, and from their payment of pas- 
sage-money to the owners; that, in this case, 
the owners made no contract with the passengers, 
except through the chai'terers; that they only 
let to the charterers the yessel, for the trans- 
portation of merchandise and passengers, on the 
charterers' account, and for their profit; that 
the charterers were under an express contract 
with the passengers to supply them, as well as 
transport them in this vessel; that they have 
hired the vessel to enable themselves to per- 
form one part of their contract only, that is, 
ti'ansportation; that all the arguments in favor 
of a restricted liability of the charterers, which 
can be drawn from the insertion of an express 
covenant by them to furnish certain articles to 
the passengers, apply with equal force in favor of 
the owners, because there is also inserted an ex-* 
press covenant by them to supply certain other 
specific things, to the passengers. I consider 
this answer satisfactory. It brings my mind to 
what I believe to be the truth of the case, that 
the eharter-pai'ty, by inadvertence, did not make 
provision for the perfoiioance, dther by the own- 
ers or the charterers, of the entire duty of the 
charterex's to the passengers. That it made no 
provision for certain articles included in the 
dietary scale, and not embraced in the covenant 
of the owners, or of the charterers, nor for the 
just claims of the passengers durmg the deten- 
tion which happened on the voyage. And, conse- 
quently, inasmuch as the duty of supplying the 
passengers was incumbent on the charterers, by 
reason of thei^- contracts with the passengers, 
and as they have not imposed this part of that 
duty on the owners, by the charter-party, it re- 
mained upon the charterers, as between them and 
the owners. To apply these views to the differ- 
ent claims which are made, it is necessary to 
divide those claims uito distinct classes. First. 
So far as the expenditures were for articles men- 
tioned in the express covenant of the charterers, 
contained in the charter-party, or incurred tot 
substitutes therefor, the charterers are liable for 
them. That covenant was not performed, by 
putting on board, before sailing, such quantities 
of those articles as were then thought sufficient. 
They were bound to find those things through- 
out the voyage, ' however long it might be pro- 
tracted. Second. They are also liable for ex- 
penditures made at Fayal for any other artides 
embraced in the dietary scale, and for any sub- 
stitutes therefor. Thkd. They ai'e not liable 
for landing and emharldng the passengers, or for 
housing them on shore, or for any expenses in- 
cuiTed in consequence thereof. These are sub- 
stitutes for the room on shipboard, which the 
owners covenanted to furnish; and the passen- 
gers were landed; to enable the master to rei)air 
his ve^el, and complete the voyage and earn 
his freight. Fourth. If there were any expenses 
beyond these (besides the cost of the bottomry 
bond), which the master was necessarily obliged 
to incur for the passengers, pursuant to a legal 
claim which the passengers had on him as the 
representative of the charterers under their con- 
tracts with the passengers, and which di<l not 
arise m consequence of the passengers being 



landed, they must be home by the charterers. 
I believe these principles will enable the assessor 
to dispose of all the items except the cost of 
the bottomiy bond. 

In respect to the dahn for the cost of Kiismg 
money at Fayal, I am of opinion that the own- 
ers are entitled to be paid the reasonable and 
necessaiy cost of raising so much money thei'e, 
as was spent by the master there on account of 
the charterers. "Whether these funds could and 
ought to have been obtained at a less cost than 
was actually paid by the master, is a question 
to be passed on by the assessor, to whom the 
accounts will be refeiTed. He yvill allow to the 
libellants the necessary and reasonable expenses, 
incurred on this account. I do not adopt, nor 
do I reject, the cost of the bottomiy loan, as 
the standard to be applied to the case. If the 
master could reasonably have obtained the nec- 
essary funds in some other way, at a less ex- 
pense, only that lesser expense is to be allowed. 
On the other hand, if he adopted a reasonable 
mode of raising the necessary amount, and paid 
no more for it than, under the ch'cumstances, it 
was fairly worth, and had not the ability to raise 
funds there, on the credit of the owners, then 
the cost of the bottomry loan affords the propei* 
rate of charge. I do not consider the owners of 
the vessel bound to send funds fi-om hence to 
Fayal, to pay the charges' whicli the charterers 
were bound to pay. These charges were their 
burden; and the master, in raising the money 
to pay them, acted for their account, and so far 
as he acted reasonably, the chaiterei'S are bound. 
Nor do I consider the charterers exempted from 
this charge by the failure of the owners to call 
upon the firm of Train & Co. here, to send funds 
to Fayal. If Train & Co. had admitted their lia- 
bility for any part of these chai'ges, the case 
woiUd have been different. But having assumed 
the ground that the charterers were not liable 
at aU, I have no reason to suppos_e they would 
have made any provision for fundi in Fayal, If 
they had been requested to do so. 

It was argued that, as the master, before sail- 
ing, gave a bond to the crown, conditioned to 
perform all the requisitions of the British pas- 
senger act, this placed him, and the owners, upon 
the same footing, as the passenger tickets given 
by the ctiarterers. But I do not so consider it. 
The passenger tickets were evidences of an 
actual contract between the charterers and pas- 
sengers, in consideration of the passage money 
received by the former from the latter. The 
bond is merely a security, requu'ed by positive 
law, for reasons of public poHcy, creating no 
privity between the owners and the passengers; 
it is founded on reasons of public policy, and not 
on any consideration received by the owners 
from the juissengers; and is in its nature col- 
lateral to the actual eonti*act between the pas- 
sengers and charterers. I have not, therefore, al- 
lowed to the bond any weight, in considering the 
relative rights and duties of the owners and 
charterers. 

It was also urged, that the dause in the char- 
ter-party respecting insurance, showed that tho 
ship took the risks which caused the expenses 
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in question. The meaning of tliis clause is not 
clear; but I am not satisfied it lias any Tjearing 
on this case. The hest interpretation I have 
heen able to place upon it is, that inasmuch as 
the owners and the master, by force of the Brit- 
ish passenger act, might be subjected to expense, 
equalling the passage money, to send forward 
the passengers, in ease of detention of the ves- 
sel at an intermediate port, for a longer period 
than six weeks, during the voyage, it was agreed 
that they should be insured against this risk at 
the cost of the ship. It may be, also, that there 
were other risks of a like kind, intended to be 
covered by such a policy. I have not thoroughly 
examined the passenger acts, to see what they 
were, if any: becaxise it does not seem to me, 
that obtaining such insurance, agamst risks 
imposed by positive law, has any tendency to 
prove, that as between the owners and ctiarter- 
ers, the former were to supply the passengers 
during the voyage or any part of it. The owners 
might well say, though it is your duty to supply 
the passengers, yet for reasons of public policy 
we are also made liable to do so by positive law; 
against the effects of this liability, we shall 
insure at our own cost, and you, as our agents, 
shall obtain the policy. 

It was also insisted, that all the expenses in- 
curred at Fayal on account of the passengers 
were general average chaiges. There can be no 
doubt, if the passengers had been so many bales 
of merchandise, the expenses incurred at a port 
of necessity, would have been general average 
charges. But as they were men, women, and 
children, who neither receive, nor contribute in 
general average, the law on that subject has no 
application to them, or to the expenses incurred 
in their behalf. 

The case must be referred to an assessor to 
determine the amount which the libellants are 
entitled to recover upon the principles above de- 
clared. 



Case Wo. 17,457. 

WESTON V. UNITED STATES. 

[5 Cranch, C. O. 492.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1S38. 

Larcesv — What Cosstitutes— Instbuctions. 

It is error in the judge to instruct the jury 
that certain facts constitute larceny, unless the 
animus furandi be expressly stated as one of 
those facts; and unless the fact be also stated 
that the goods were taken without the consent 
of the owner. 

[Cited in State v. Slingerland (Nev.) 7 Pac. 
281.] 

Error from the criminal court of the Dis- 
trict of Columbia. 

The prisoner [Clement B. Weston] was in- 
dicted for stealing twenty-six silver coins of 
the value of fifty cents each, sixteen silver 
coins of the value of twenty-five cents each, 
and nine silver coins of the value of one 

1 [Eeported by Hon. William Cranch, Chief 
Judge,] 



dollar each, of tlie goods and chattels of one 
Sophia Brasey. 

Upon the trial the attorney for the Unit- 
ed States, prayed the following instruc- 
tion, namely: "If the prisoner is believed, 
by the jury, to have come into the witness's 
house and found her counting money; and 
that he then conceived the intention to ob- 
tain the money under a fraudulent and 
false pretence of changing it for her into 
gold, meaning at the time to appropriate it 
to himself under this pretence; and that, 
having falsely stated himself to be a clerk 
in the post-oflace, of the name of Wilson, he 
thereupon, in pursuance of his said inten- 
tion, talked and acted, in relation of the 
said money, so as to induce the witness to 
believe that he had the gold about him, and 
would then give her the gold for the money; 
and thereupon the witness being so induced 
to believe that the prisoner was about to 
give her gold, in exchange for her money, 
allowed him to take the money from the 
table and put it into his pocket; and that 
after he had so taken it up and put it into 
his pocket, he said he would go and bring 
her the gold, and was permitted by hey to 
go away with it, upon his promise to return 
and bring her the gold; then the taking up 
and pocketing the money, under the circum- 
stances of the case above stated, if believed 
by the jury to be true, with the- intent and 
in the manner above stated. Is larceny." 
Whereupon, the defendant's counsel prayed 
the court that the following addition be 
made to said instruction, if given, namely: 
"But should the jury believe, from the evi- 
dence, that the prosecutrix proposed to the 
defendant to take the money and get gold 
for it, 'and that he said he would try to do 
it, but as gold was hard to be got, or words 
to that effect, he did 'not know if he could, 
and that said money was delivered to him 
for that purpose, with the consent of the 
prosecutrix, notwithstanding the defendant 
may not have returned the money so pro- 
posed to be changed, it is not larceny, and 
the defendant is entitled to a verdict of ac- 
quittal," The instruction, with the addi- 
tion, as prayed, was given by the judg«, and 
the defendant's counsel took a bill of excep- 
tions, upon which the cause was brought 
up to this court by writ of error. 

Two objectit)ns were made to the instruc- 
tion granted at the prayer of the district at- 
torney: 1. That it does not require the jury 
to find that the money was taken animo 
furandi, or feloniously. 2. That the facts 
stated in the prayer, do not show that the 
taking was without the consent of the own- 
er of the money, or, as the books say, "in- 
vito domino," 

R. J. Brent and Mr. -Carlisle, for defend- 
ant, cited 2 Russ, 93, 107-110, 112, 114, 117, 
122, 135, 187; Rose. 487, 491; Rex Y. Walsh, 
4 Taunt, 281; Dane, Abr. 164, 187; U. S. v. 
Pearl [Case No. 16,022], in this court, at 
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March term, 1838; Rex v. Pratley, 3 Car. 
& P. 533; Six Carpenters' Case, 8 Coke, 146a; 
1 Russ. Crimes, 52; Young v. Res, 3 Term 
R. 98. 

Mr. Key, for the United States, contra, 
cited 2 Russ. 118, etc.; 2 Ctiit. Bl. 108, note. 
See, also, 2 Russ, 113; Phineas Adams' Case. 

CRANOH, Chief Judge, after stating the 
ease, delivered the opinion of the court 
(THRUSTON, Circuit Judge, dissenting). 

The facts stated in a bill of exceptions are 
to be considered by the court exactly as if 
they had beeii found in a special verdict; 
for the court tells the jury what the law is 
upon the facts to be found by them; and 
the only difference is, that if a special ver- 
dict be found, the court decides the law aft- 
er the facts are ascertained by the jury; 
and in giving an instruction at the trial, 
the court decides the law before the facts 
are found. And the court, in giving an in- 
struction, can no more infer any fact not 
expressly stated in the prayer, than they 
can infer any fact not expressly found in a 
special verdict. A court cannot instruct a 
jury that certain facts constitute a certain 
offence, unless every essential fact neces- 
sary to constitute the offence be included in 
the statement. And every instruction giv- 
en to the jury upon an hypothetical state- 
ment of facts, must be as strictly justified 
by the hypothesis, as an opinion given upon 
a special verdict must be by the facts found 
by the jury; and in neither ease can the 
court infer any fact from the facts stated, 
or found. Every fact to be inferred from 
facts stated, must be expressly found or 
stated. There is' no definition of larceny, 
to be found in the books, which does not in- 
clude the fact of a felonious intent, or the 
animus furandi, as an ingredient necessary 
to constitute the ofeence. No other intent 
can be substituted. An "intention to ob- 
tain money under a fraudulent and false 
pretence,': "meaning at the time to appro- 
priate it to himself under this pretence," is 
evidence from which the jury may, when 
connected with other circumstances, infer 
the animus furandi, but it is not the animus 
furandi itself. There may be a fraudulent 
intent to obtain money, which may not be 
a felonious intent. So there may be a tak- 
ing of money by a man, with intention to 
obtain it under a fraudulent and false pre- 
tence, and to appropriate it to himself under 
that pretence, which might not be a felo- 
nious taking, or a taking animo furandi. 
An instruction that such a case is larceny, 
without finding the felonious intent, or the 
intent to steal, is not perfectly correct in 
law. 

There is a great difference between an in- 
struction to the jury, and a demurrer to evi- 
dence. In the latter case the question is, 
whether the evidence, with the aid of all 
the inferences which the jury may lawfully 



make from the facts proved, is sufficient to 
justify the jury in finding the defendant 
guilty. The same question arises upon a 
motion for a new trial on the ground that 
the verdict is against evidence. In such 
cases, the judges have been in the habit of 
saying that such and such facts amount to 
larceny; when it is evidently their meaning, 
that the convictions Tvere right, that is, jus- 
tified by the evidence; or, in other words, 
that the evidence was sufficient to justify 
the jury in convicting the prisoner, because 
it justified them in finding the animus fu- 
randi. It is in this way that all the Eng- 
lish cases which have been so profusely cit- 
ed, came before the comts. In all of them 
the question was, whether the jury could 
in law, find the prisoner guilty, upon the evi- 
dence stated as in a demurrer to evidence; 
and, of course, leaving the jury to draw all 
the inferences which they could lawfully 
draw from the facts given in evidence; and 
in almost every one of them the jury was 
left to find the felonious intent. Not one 
of them was upon a bill of exceptions taken 
to an instruction to the jury by the court 
upon an hypothetical state of facts. In 
some of them the judges were of opinion 
that the facts stated jttstified the jm-y in 
finding the felonious intent, and, conse- 
quently, in finding the prisoners guilty. The 
English, cases, therefore, do not apply to 
this part of the case now before this court'; 
which is not upon a demurrer to the evi- 
dence, nor on a motion for a new trial; but 
is upon a biU of exceptions to an instruction 
given by the judge, that certain facts, per 
se, are larceny, without finding a felonious 
intent, or the animus furandi; instead of 
instructing the jury that the facts stated 
were evidence from which the jury might in- 
fer that the original taking of the money by 
the prisoner was with the felonious intent 
to steal it, and that if they should so find, 
they might find him guilty of larceny, as 
charged in the indictment. Upon this bill 
of exceptions, the question is not whether 
the evidence was, sufficient to justify the 
general verdict of guilty. If such were the 
question, I should think there was no error as 
to that part of the instruction to which the 
defendant has excepted, for which we could 
reverse the judgment. But as the judge did 
not make it a condition of the instruction 
that the jury should find the felonious in- 
tent, or the animus furandi, we think there 
is error, in the instruction, for which the 
judgment should be reversed and a venire 
de novo awarded. 

2. The second objection to the instruction 
is, that the facts stated in that part of it to 
which the defendant excepted, do not show 
that the taking of the money was without 
the consent of the owner. Before the judge 
could correctly instruct the jury that the 
case stated constituted larceny we think he 
should have inserted a condition that the 
jury should find from the evidence that the 
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-defen<3ant took tlie money without tlie con- 
•sent of the owner. The finding of facts 
from which that inference might be drawn, 
is not a suflaeient finding to constitute the 
■case stated, per se, larceny. Judgment re- 
versed, and venire de novo awarded. 



Case No. 17,458. 

WESTON T. WHITE et al. 

[13 Blatchf. 364; i 9 O. G. 1196; 2 Ban. & A. 
321.] 

Oircuit Court, D. Connecticut. May 29, 1876. 

Duration of Patents — Effect of Pkocdihng 
Foreign Patent — Patent as Evi- 
dence OF Pltblio Use. 

1. Euglisli letters patent were granted to W., 
April 2oth, 1S59, and puhlished October 22d, 
1859. He applied for a patent in the United 
States, for the same invention, in 1866, and it 
was granted to him August 6th, 1867. EM, 
that tlie latter patent would expire October 22d, 
1876, 17 years from the publication of the Eng- 
lish patent, and not before. 

[Cited in De Florez v. Baynolds, 8 Fed. 443.] 

2. The effect of the 16th and 17th sections of 
the act of March 2d, 1861 (12 Stat. 249), upon 
the 6th section of the act of March 3d, 1839 (5 
Stat. 354),' was to give to an American patent 
a. duration of 17 years from the date of a for-' 
■eign patent iffeviously granted to the patentee 
for the same invention. 

[Cited in American Diamond Roclc Boring 
Co. V. Sheldon, Case No. 297; GofE v. Staf- 

• ford, Id. 5,504; Siemens v. Sellers, 16 Fed. 
861; Canan v. Pound Manuf'g Co., 23 Fed. 
187.] 

3. The fact that a patent has been issued by 
the United States for an invention, does not, of 
itself, prove the introduction of the invention 
into public and common use in the United 
■States. 

[This was a bill in equity by Thomas A. 
Weston against William H. White and 
■others.] 

Edmund Wetmore, for plaintiff. ' 
John S. Beach and Stephen W. Kellogg, for 
■defendants. 



SHIPMAN, District Judge. The facts 
which are disclosed by the record are, that 
English letters patent were issued to Weston 
for the same invention described in the let- 
ters patent on which this suit is brought, 
bearing date April 2oth, 1859, and published 
October 22d, 1859. Letters patent for sub- 
stantially the same invention were granted 
iDy the United States to J. J. Doyle, bearing 
date January 8th, 1861. The patent in suit 
bears date August 6th, 1867, and was grant- 
ed in pursuance of an application dated Oc- 
tober 3d, 1866, and received at the patent 
office December 1st, 1866. The main question 
wliich is thus presented, is— did the plaintiflTs 
American patent expire at the end of four- 
teen years from the date of the publication 
of his English patent? 

1 [Reported by Hon. Samuel Blatchford. Dis- 
trict Judge, and here reprinted by permission.] 



In my opinion, the 16th and 17th sections of 
the act of March 2d, 1861 (12 Stat. 249), were 
intended to change all pre-existing statutory 
provisions by whicTi American patents were 
limited to- fourteen years, and to provide 
thereafter a term of seventeen years, with- 
out extension. This being the intent of the 
legislature, the proviso of the 6th section of 
the act of March 3d, 1839 (5 Stat. 354), that, 
where a foreign patent had been granted to 
the patentee, prior to his American patent, 
the latter patent should be limited to the 
term of fourteen years from the date of such 
foreign letters patent, was, by the operation 
of the 16th section of the act of 1861, neces- 
sarily amended, so that American patents 
subsequently issued and embraced within 
such proviso should extend for the new term 
of seventeen years from the date of the for- 
eign patent. The proviso was not based upon 
the idea that American patents should em- 
pire at the same time with the foreign pat- 
ent. It is true, that, when an English pat- 
ent had been taten out, such would be the 
practical result, but it would not be the re- 
sult when a patent had been granted by the 
government of a foreign nation whose laws 
provided a term of five, ten, or fifteen years. 
The intent of the 6th section of the act of 
1839 was, that, in case a foreign patent had 
been issued, while the American patent was 
to be issued for the term of fourteen years 
(which had been previously provided as the 
duration of the life of all American patents, 
subject to extension), the American patent 
should be considered, for the purposes of the 
duration of the teiTQ, as antedated to the 
commencement of the term of the foreign 
patent. The act of 1861 made no alteration 
in this general system of legislation, but, 
having altered the term of American patents 
to seventeen years, and having provided for 
a repeal of all laws inconsistent therewith, 
the 6th section of the act of 1839 was chan- 
ged accordingly, by force of the new provi- 
sion of the statute of 1861. The act of July 
8th, 1870 (16 Stat. 198), introduced a new 
principle, and provided that the American 
patent should expire at the same time with 
the foreign patent, but should not exceed a 
term of seventeen years. The plaintiffs pat- 
ent will not, therefore, espire until October 
22d, 1876. ■ . 

The mere fact that letters patent of the 
United States were issued to J. J. Doyle in 
1861, for substantially the same invention 
which was patented to Weston, does not show 
that the invention had been introduced into 
public and common use in the United States 
prior to Weston's application. It may have 
been thus introduced, but, the fact that a 
patent had been issued, does not, of itself, 
prove the introduction into common use, with- 
out the necessity of other testimony. The 
parties will proceed and be heard in regard 
to the questions of fact which arise upon the 
motion of the plaintiff, [Case No. 17,459.] 



WESTON (Case No. 17,459) 



[29 Fed. Gas. page 826J 



Case l^o. 17,459. 

WESTON V. WHITE et al. 

[13 BlatcUf. 447; 2 Ban. & A. 364.] i 

Circuit Court, D. Connecticut. July 8, 1876, 

Patent Suits — Prelihinakt In'juxctions — Aban- 
donment OF Invention— Laches 
— Pt'LLEr Blocks. 

1. The validity of the letters patent granted 
to Thomas A. Weston, August 6th, 1867, for 
differential pulley blocks, seems to be generally 
conceded in the United States, although no ad- 
judication has ever been had in our own courts. 

2. Where no question is made as to infringe- 
ment or priority, or as to the novelty or patenta- 
bility of the invention, and where the public 
generally have acquiesced in the claim of the 
patentee to a monopoly, an adjudication by a 
court of law or equity is not required before a 
preliminaiy injunction will be granted. 

3. In December, 1859, W. filed a caveat, 
which, by renewal, was in force until Decem- 
ber, 1861. In .Tanuary, 1861, D. obtained a 
patent for the same invention, W. not having 
been notified of D.'s application. In December, 
1861, W. applied for a patent, which was reject- 
ed because of D.'s patent. In July, 1862, W., 
who had been in England since 1858. first heard 
of such rejection. In July, 1863, his attorneys, 
who were also D.'s attorneys, obtained a dec- 
laration of interference, but gave no notice of 
it to W., and the matter was decided in favor 
of D., by default, but W. was not notified of 
the result. In July, 1865, such attorneys ap- 
plied for a second interference, which was de- 
clared in November, 1865. In July, 1866, W. 
returned from abroad, and employed other coun- 
sel, but no testimony was taken on the part of 
W., and the matter was decided in favor of D., 
by default. In October, 1866, W. withdrew 
his application of December, 1861, with the in- 
tention and for the purpose of filing a new ap- 
plication, which was done in December, 1866. 
In January, 1867, a new interference was de- 
clared, which, in June, 1867, was decided in 
favor of W. When the first two interferences 
were applied for W, was detained in England by 
a writ of ne exeat, and was not aware that his 
attorneys were D.'s "attorneys. Articles con- 
taining the patented invention were made and 
sold by others than W. in 1863. 1864, and 1865. 
Held, that the application of 1866 was intention- 
ally in continuation of the prior application; 
that W. had not been guilty of laches; that he 
had not abandoned his application or his inven- 
tion; and that such public use of the invention 
did not avoid the patent. 

[This was a bill in equity by Thomas A. 
Weston against William H. White and oth- 
ers." Heard on motion for a preliminary in- 
junction. For a prior hearing, see Case No, 
17,4o8.] 

Edmund Wetmore, for plaintifE. 
George B. Terry and Stephen W. Kellogg, 
for defendants. 



SHIPJIAN, District Judge. This is a mo- 
tion for a preliminary injunction to restrain 
the defendants from an infringement of let- 
ters patent granted to Thomas A. Weston, 
on August 6th, 1867, for difEerential pulley 
blocks. English letters patent bearing date 
April 25th, 1859, and published October 22d, 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, reprinted in 2 Ban. & A. 364, and 
here republished by permission,] 



1859, had been issued to Mr. Weston, for the- 
same invention. It has been decided by this 
court [Case No. 17,458] that the American 
patent -will expire on October 22d, 1876, 
The defendants do not deny infringement, 
and do not substantially deny the patent- 
ability of the invention, or that Weston was 
the first and original inventor. The validity 
of the patent seems now to be generally 
conceded in this country, although no adju- 
dication has ever been had in our awn 
courts. In the case of Tangye v. Stott [14 
Wkly. Rep. 128], which was tried before Sir 
W. P. Wood, Vice Chancellor, and a special 
jury, in December, 1865, the priority of Wes- 
ton's claim to originaUty, and the validity 
of the English patent, were sustained by the 
verdict. Where no question is made as to 
infringement or priority, or as to the noveltj' 
or patentability of the invention, and where 
the public generally have acquiesced in the 
claim of the patentee to a monopoly, an ad- 
judication by a court of law or of equity is 
not required before a preliminary injunction 
will be granted. 

The objection to the validity of the patent 
is upon the ground that, prior to the appli- 
cation upon which the patent was issued,, 
and which application was dated October 
3d, 1866, the patented ailicle had been in 
public or common use in this country- The 
history of the invention, and of the various 
applications by Weston for a patent, and of 
the use of the invention in this country, is 
as follows: Weston, on December 31st, 1859, 
filed in the patent oflSce a caveat for this 
invention, which was renewed, and was in 
force until December 31st, 1861. On De- 
cember 6th, 1860, J. J. Doyle filed his appli- 
cation for a patent for substantially the 
same invention, and a patent was issued to 
him on January 8th, 1861. The commis- 
sioner o'f patents did not give Weston the 
notice required by the 12th section of the 
act of July 4th, 1836 (5 Stat. 121), of the ex- 
istence of Doyle's application. The examin- 
er of the patent ofl3.ee, in his decision of June 
8th, 1867, upon an interference between 
Doyle and Weston, says: "Notwithstanding 
the fact that AVeston had a caveat properly 
filed and in full force, Doyle files an appli- 
cation and obtains his patent for the pulley 
which is fully described in said caveat, with- 
out the slightest reference being had to the 
latter. The fact cannot be denied, that 
Doyle's patent, under the circumstances, no 
notice having been taken of Weston's ca- 
veat, was improperly issued, and that an act 
of great injustice, unintentionally, of course, 
was perpetrated towards Weston." On De- 
cember 14th, 1861, Weston made an applica- 
tion for a patent for the invention described 
in his caveat, which application was refused 
on December 18th, 1861, on account of the 
existence of Doyle's patent. In July, 1862, 
Weston, who had been in England since the 
year 1858, first heai'd of the rejection of his 
application. In March, 1863, he took meas- 
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ure.s, through his attorneys in New York, 
Avho had renewed his caveat, and who were 
also Doyle's attorneys, to obtain a patent. 
The attomeysj on July 14th, 1863, asked 
the patent office to declare an interference, 
which was declared July 16th, 1863, and the 
first aionday of September, 1863, was ap- 
pointed for the heaving. No notice was 
given to Weston of this interference, and 
nothing was done by the attorneys prior to 
the day of the hearing, on which day judgment 
went, by default, in favor of Doyle, but no 
notice of this result was communicated to 
Weston, who was still in England, and 
whose presence there was demanded- Early 
in 1865, Weston communicated with his at- 
torneys, who, on July 12th, 1865, asked of the 
patent office the declaration of a second in- 
terference, which was declared on Novem- 
ber 20th, 1865, and the hearing was appoint- 
ed for the first Monday of May, 1866. No 
steps were taken on behalf of Weston by 
his attorneys, who were still attorneys also 
for Doyle, to prepare for this hearing. In 
July, 1866, Weston returned to this eountiy, 
and employed other counsel, who asked for 
a postponement of the hearing, on August 
28th, 1866, which request could not be grant- 
ed. He was obliged to let the case go by 
default, and, on October 17th, 1866, judg- 
ment pro forma was given in favor of Doyle, 
in the absence of testimony on the part of 
Weston. On December 1st, 1866, Weston 
made another application for a'patent, and, 
on January 1st, 1867, a new interference was 
declared, and a decision was rendered June 
10th, 1867, in favor of Weston. At the time 
of making the first two applications for in- 
terference, Weston was detained in England 
by a writ of ne exeat, issued in proceedings 
gi'owing out of the suit in favor of Tangye, 
and was unaware that his attorneys were 
also the attorneys of Doyle, and they, as 
might be expected, neglected the business of 
one of their clients. The laches of the at- 
torneys should not be visited upon Weston, 
by reason of the fact that their conduct was, 
at least, constructively fraudulent. Neither 
was he, by reason of his compulsory deten- 
tion in England, and his ignorance that his 
interests in this country were in jeopardy, 
guilty of laches in the prosecution of his 
application. The application for a paten't 
was withdrawn about October 17th, 1866, for 
the purpose of filing a new petition, and with 
that intention at the time of the withdrawal. 
The new application was for the same in- 
vention as the one which was claimed in his 
original application and caveat. This in- 
vention and the original application have 
never been abandoned by Weston. 

In 1863, Samuel Hall's Son & Co., a fiim . 
in the city of New York, made and sold dif- 
ferential pulleys, which were exact imita- 
tions of, the patented invention, although 
they were stamped as if made under Doyle's 
patent. The Doyle pulley was not success- 
ful. In 1864, the firm removed to Newark, 



and engaged in the business upon quite a 
large scale. James Bird, of New York, also 
made the same pulleys in 1865. The defendants 
base their objection to the validity of the 
patent upon the ground that the manufac- 
ture and sale of the Weston pulleys, in 1863, 
1864 and 1865, constituted a public or com- 
mon use of the patented article, prior to the 
application of Weston for his patent in 1866, 
and that, therefore, the patent is invalid, 
under the 6th and 7th sections of the act of 
March 3d, 1839 (5 Stat. 354). 

There is no doubt that the Weston puUeys 
were in public or common use in this coun- 
try as early as the year 1863, and, if no ap- 
plication had been made by Weston prior 
to December, 1866, or if the prior application 
which he did make had been abandoned, it 
Is true that the patent would be Invalid. 
But, it is found that an application was 
made in 1861, which was improperly reject- 
ed, and which was not withdrawn until Oc- 
tober, 1866, when it was withdrawn for the 
purpose of filing a new application for the 
same invention which was originally claim- 
ed, and that the application of 1866 was in- 
tentionally in continuation of the previous 
application for substantially the same in- 
vention, and that no laches or fault is at- 
tributable to Weston" for this apparent delay 
after the first rejection of his application, 
and that he had neither abandoned his ap- 
plication nor his invention. "If an applicant 
for a patent choose to withdraw his appli- 
cation for a patent, intending, at the time 
of such withdrawal, to file a new petition, 
and he accordingly does so, the two petitions 
are to be considered as parts of the same 
transaction, and both as constituting one 
continuous application, within the meaning 
of the law." Godfrey v. Eames, 1 Wall. [68 
U, S,] 317. This statement of the law pre- 
supposes that the original application is an 
existing, and not an abandoned, application. 
For, it is believed that the supreme court 
"did not intend to decide that every subse- 
quent application for a patent should be 
deemed, in judgment of law, to relate back 
to the first, whatever the interval of time, 
or the intervening acts of the applicant be- 
tween them," although the applicant might 
have wished or intended that such result 
should take plac6, when he filed his new 
application. Bevin v. East Hampton Bell 
Oo. [Case No. 1,379], The continuity of the 
two applications is a question of fact, to be 
determined, in each case, upon an examina- 
tion of its own circumstances. In order to 
ascertain this fact, the trier will find wheth- 
er the inventor has abandoned his original 
application, either by his own will, or by his 
acts, and whether the new application is 
substantially for the same invention which 
was originally claimed. If the two appli- 
cations are found to be continuous, and it 
has been therefore proved that the delay in 
making the new application, after the rejec- 
tion of the first, has not been unreasonable. 
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under the circumstances of the ease, and if 
the invention has not been abandoned to 
the public, the public use, in order to in- 
validate the patent, must be a use prior to 
the original and continuing application. 
Public or common use subsequent to the 
date of the original application, if that has 
been a continuing one, and the two petitions 
are "parts of the same transaction," will 
not avoid the patent. Godfrey v. Bames, 1 
Wall. [68 U. S.] 317; Dental Vulcanite Co. 
v. Wetherbee [Case No. 3,810]; Adams v. 
Jones [Id. •'57]; Howe v. Newton [Id. 6,771]; 
Blandy v. Griffith [Id. 1,529]; Smith v. 
Prior [Id. 13,095]; Singer v. Braunsdorf [Id. 
12,897]; Bevin v. East Hampton Bell Co. 
[supra]. In this, case, it is not claimed 
that there was any common or public use 
in this country, of this invention, prior to 
the original application. 

The invention of Weston has been of gi-eat 
utility and has gone into extensive use. The 
defendants have recently engaged in the 
manufacture of pulleys, and were early 
warned of the consequences of infringe- 
ment. There seems to be no equitable rea- 
son why a preliminary injunction should be 
refused. The motion for a prelinjinary in- 
jiinction should be granted. 



WESTON, The LIZZIE. See Cases Nos. 8,- 
424 and 8,425. 



Case IJiTo. 17,460. 

The WESTPHALIA. 

[4 Ben. 404.] i 

District Court, E. D. New Yorli. Dec, 1870. 

■Collision i>r the English Channel — Steamer 
AND Sailing Vessel — Speep — Fog Sig- 
nals— Presumption. 

1. The steamer W. and the brig P. came in 
■collision in the English Channel, in the daytime, 
in a dense fog. When the fog came on, the 
lookout on the steamer and the wheelsman were 
doubled, the passengers were directed to keep 
quiet, and the whistle was blown every fifteen 
seconds, and her speed was slowed to a rate of 
from seven to nine miles an hour. The look- 
out reported the brig right ahead, about 150 
feet off, w^hen the engines of the steamer were 
stopped and backed, and her wheel hove hard-a- 
port, but the vessels came together, the steamer 
striking the brig near the fore-rigging, and sink- 
ing her. The brig had a lookout and a man at 
her wheel. She was barely moving through the 
water, the wind being very light. Her mate 
and captain had been in the cabin, working out 
tlie ship's position. Shortly after tliey came on 
<leck, the steamer's whistle was heard, when a 
fog-horn was blown, answering the blasts of 
the steamer's whistle, four or five of which were 
heard before the collision. No fog-horn had 
been blown on the brig till the whistle was 
heard, and no horn^ was heard at all on the 
steamer. Hdd, that the steamer was in fault, 
in running at too great a speed. 

[Cited in -The City of Panama, Case No. 2,- 
764; The Hansa, Case No. 6,037.] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



2. The brig was in fault, in not blowing a 
horn from the time the fog came on till the 
steamer's whistle was heard, 

3. It could not be inferred, from the fact that 
no horn was heard by those on the steamer, 
that it would not have been heard if it had been 
blown before — ^the presumption must be that it 
would have been heard. 

4. Both vessels were in fault, and the dam- 
ages must be divided. 

In admiralty. 

J. D. Reymert, for libellants. 
W. C. Barrett, for claimants. 

BENEDICT, District .Tudge. These are 
two actions, brought to recover of the steam- 
ship Wesi3>halia the damages occasioned by 
the sinking of the Norwegian brig Procis, in 
a collision, which occurred between these two 
vessels, in the daytime, on the 9th of July, 
1870, ofC the Casketts, in the English Chan- 
nel. The brig was sailing north by east, 
close hauled, with a very light breeze, just 
enough to move her through the water. The 
Westphalia was steering to westward, bound 
from Havre to New York. The sea was 
calm. The evidence, on the part of the 
steamship shows that at 12^ o'clock, when 
the watch changed, and the second officer 
took his station on the bridge, the weather 
showed signs of fog, which by one o'clock 
shut in so thick that objects could not be 
seen at any considerable distance. The look- 
out and wheelsman were then doubled, the 
passengers, of which some one hundred were 
on deck, were directed to keep quiet, and 
orders were given to whistle every fifteen 
seconds. At one o'clock, the captain, hav- 
ing first slowed the speed of the steamer, 
went on the bridge, aud there remained. No 
vessel was seen or heard by those on the 
steamship until a few minutes after two, 
when the lookouts reported a vessel right 
ahead, which proved to be the brig Procis, 
then from 150 to 160 feet distant, presenting 
her starboard side to the steamship, and mov- 
ing very slowly. The engine of the steam- 
ship was at once stopped and reversed, and 
the wheel hove hard-a-port, but the vessels 
were in contact before the steamship could 
be stopped, or her course materially chan- 
ged. The brig was struck near her fore-rig- 
ging, and sank almost immediately. Fortu- 
nately, however, all her crew were saved, 
being picked up in the water by the boats of 
the steamer. Some eleven witnesses from the 
steamer have been examined, who substan- 
tially concur as to the facts above stated, 
and all say that no fog-horn was heard, nor 
was any notice given by the brig, until she 
was seen right under the steamer's bows, 
when outcries were heard from her crew. 

On the pai-t of the brig, it is shown that 
she was close hauled, going about half a 
mile an hour, with all her sails set; that she 
had a man at the lookout and a man at the 
wheel; that the mate and captain were in the 
cabin, engaged in working out the ship's posi- 
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tion, until nearly two p. m., when tliey came 
on deck, and shortly after the steamer's. 
Tvhistle "was heard, whereupon the mate at 
once blew the fog-horn, answering the blasts 
of the steamer's whistle,- and also blowing 
between the whistles, until" the steamship 
came out of the fog close upon them, and al- 
most immediately ran them down. 

The faults charged against the steamship 
ai'e, tliat she was running at too high, speed 
in such a fog, and that she ported her helm, 
instead of starboarding, when the brig was 
seen. On the part of the claimants, it is con- 
tended that the steamer was running at a 
proper speed, with all possible caution; that 
the brig was seen at the earliest possible 
moment, and all efforts made to avoid her, 
but it was then impossible; and that the sole 
cause of the collision was the omission of 
those on the brig to notify the steamer of 
tlieir presence by blowing a fog-horn. 

Upon the proofs, I consider it clear that 
the steamship was not in fault for porting 
when she did, instead of starboai'ding, but 
that she was in fault for running at a speed 
of nine or ten knots an hour in a dense fog. 
There is some evidence tending to show that 
the speed of the steamer, before she was 
slowed by the captain, was thirteen miles an 
hour over the ground, but that she had a tide 
with her running" some three knots, making 
her speed tlirough the water ten knots, which 
was reduced three knots when she was slow-" 
ed; and in this way it is claimed that her 
speed through the water was only seven 
knots. The more reliable evidence is, how- 
ever, to the effect that she was running from 
eight to ten knots an horn* through the wa- 
ter, when the brig was seen. The log show- 
ed the speed through the water, and the man 
who hove it says she was running ten knots. 
The captain says, "At that time, she was 
running about eight to nine miles, I believe"; 
and I notice that the log-book, which would 
show the marking of the log, although call- 
ed for, is not produced, nor is the engineer 
called as a witness, or his absence accounted 
for. Such a rate of speed in such a fog is 
unlawful; indeed, a speed of seven knots 
could not be Justified. 

I have not overlooked the testimony which 
has been introduced to show that this steam- 
er, which was sailing to the west, the tide, 
as she claims, running with her three miles 
an hour, at a distance of ten miles or more 
off the Casketts, in the English Channel, and 
which stopped for half an hour to pick up the 
crew of the brig, was compelled, in order to 
keep her course, to maintain a speed of seven 
or eight knots, under all circumstances, ow- 
ing, as it is said, to tlie strong currents of 
the locality; but this testimony has failed to 
convince me that such is the fact. I know 
that the steamer would answer her helm 
more quicldy, when going at eight or ten 
knots, than at six, but she could not stop so 
quickly. In such a dense fog, she was bound 
to be going as slow as was possible for her to 



go, consistent with steerage way, in order to- 
enable her to stop in proper time. This I am 
satisfied she was not doing, and, for the omis- 
sion, I hold her in fault. 

There remains to consider the fault char- 
ged upon the brig, that she omitted to blow 
her fog horn. It cannot be doubted, upon 
the evidence, that no hoyn was heard by those 
upon the steamer. The precautions taken on 
the steamer indicate a state of watchfulness, 
and render it difficult to understand how a 
horn could fail to have been heard, if blown; 
while, on the other hand, to hold that a horn 
was not blown, is to disregard the positive- 
evidence of six different witnesses from the 
brig, who testify affirmatively to the fact 
that their horn was blown. Moreover, the- 
brig had a man on the lookout, and a man 
at the wheel. She was in a dangerous locali- 
ty, enveloped in a dense fog, and, under such 
circumstances, it seems hardly possible that 
a steamer's whistle would not have attracted 
their attention, if it did not even occasion 
alarm. The master and mate were also on declc 
part of the time of the fog, and all say that the 
whistle did attract their attention, and that 
it was at once replied to by the horn. To- 
omit that signal would be to greatly increase 
their peril, and no reason can be assigned for 
such an omission- It seems impossible, there- 
fore, upon the evidence, to hold that the horn 
was not blown, when the whistle was heard. 
But it is admitted that the horn was not 
blown until the whistle was heard, which was 
some time after the fog set in, and when the 
steamer was quite near. The evidence for 
the brig, that the whistle was heard from 
three to five times only, shows this. The evi- 
dence of the number of times the horn was 
blown tends to show the same thing. Ac- 
cording to the account given by the lihellants 
themselves, therefore, the steamship was run- 
ning within hearing distance of the brig, for 
some minutes before the horn was blown, the- 
fog then being ver^ thick. To omit sound- 
ing the horn until they heard something, when 
in such a fog, and in that locality, was great 
neglect The horn should have been contin- 
ually soimded from the moment the fog set 
in. it is true that when the horn was sound- 
ed, it was not heard on the steamer, owing, 
it may perhaps be, to some passing current of 
air which carried the sound away; but it can- 
not be inferred from that circumstance, that, 
if blown when the steamer first came within 
hearing distance, it would not then have been 
heard. The presumption must be that it 
would have been heard at that time. My 
conclusion, therefore, is, that this is a case- 
of fault in both of the colliding vessels. The 
fault on the part of the steamer being that of 
running at too high speed in a thick fog; on 
the part of the brig, that of omitting to blow 
the horn from the time the fog set in, instead 
of from the time of hearing the steamer's, 
whistle sut no very great distance. I can- 
not dismiss the case without remarking, in 
addition, that if the not very unreasonable 
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supposition be made, that the witnesses for 
the hrig, in their zeal for their own vessel 
and their own case, have been led to overes- 
timate and ovei-state the time which elapsed 
between hearing the ■whistle and the colli- 
sion, the failure of those on the steamer to 
hear the horn would be explained. Under 
such a hypothesis, the case would show the 
master and mate remaining in the cabin, 
while the vessel was in a thick fog, and com- 
ing out at the last moment only to find the 
steamer upon them. The horn blown at that 
time would naturally be unnoticed on the 
steamer, in the excitement attendant upon the 
discovery of the brig close tmder their bows. 
But this hypothesis would impute to the look- 
out and man at the wheel of the brig, who 
were both on deck, from the commencement 
of the fog, such an extraordinary neglect of 
duty, such disregard of their own personal 
safety even, and would be so greatly opposed 
to the whole tenor of the evidence given for 
the brig, that I hesitate to adopt it as the ex- 
planation of the case, but rest my decision 
upon the other ground above stated. This 
being a case of mutual fault, the damages 
will, of course, be apportioned. Let decrees 
be entered accordingly, and references order- 
ed, to ascertain the amount due the libellants. 



Case IsTo. 17,461. 

WESTRAT et al. v. The SIILETUS. 

[2 Int. Rev. Rec. 61.] 

District Court, S. D. New York. Aug., 1865.1 

Affreightment — Damage to Cargo— Interest — 
Damaoe by Stevedores. 

[1. Ship held liable for damage done to a car- 
go of tea by defacement of the labels by cock- 
roaches.] 

[2. Interest is allowable on damage occasion- 
ed to cargo by the fault of the ship; and the 
court may enter a decree for such interest on 
tlie coming in of the master's report, although 
Hie interlocutory decree did not provide for in- 
terest.] 

[3. The sliip is not liable for damage done to 
cargo, in unlading, by stevedores appointed by 
theconsignees under an express provision there- 
for in the charter party.] 

[This wa^ a libel in rem by Fletcher Westray 
and others against the ship Miletus to recover 
for damage to cargo.] 

SHIPMAN, District Judge. This suit was in- 
stituted to recover damages for injm'ies to a 
cargo of tea shipped at Amoy, China, in Sep- 
tember, 1861, on board the ship Miletus, and 
consigned to the libellants at the port of New 
York. On arrival here, the packages were found 
to be in a damaged condition, some from sea- 
water, and others from defacement of the labels 
by cockroaches. On the original heai'ing before 
this court no claim was made by the libellants 
for any damage done by water. They did 
claim, however, to recover for the injury done 
by the defacement of the labels by the cocia-oach- 

1 [Affirmed in Case No. 9,545.] 



es, and also for damage done to the padiages 
while they were being unladen, in consequence 
of their being cut open by the stevedores and 
others. The claimants insisted that the ship 
was not liable for any damage resulting from 
either cause. The court pronounced in favor of 
the libellants, holding that they were entitied 
to recover whatever damage had been done to the 
packages by cockroaches. No written opinion 
was filed, but the court held the case to be cov- 
ered by the principle decided in the case of Kirk- 
land V, The Fame [Case No. 7,845], determuied 
in this court in December, 1861, and referred the 
counsel to the opinion in that case, and the au- 
thorities there cited. But the court reserved 
its decision on the question of damages result- 
ing from cuttuDg open the packages, imtil the 
return of the report of the referee, to whom the 
case was referred, with direction to ascertain the 
damage done to the cargo by other causes than 
sea-water, and to distinguish, in the report, the 
damage done by the stevedores cutting open the 
packages during the unlading of the ship, from 
that done by vermin. The commissioner's report 
is now before the court, in which he finds dam- 
ages done to the cargo (other than by sea-water 
and the stevedores) amounting to seven thousand 
one hxmdred and fifty dollars sixty-three cents, 
to which he has added interest one thousand 
one hundred and twenty-six dollars and twenty- 
two cents, making a total of this item of eight 
thousand two hundred and seventy-six dollai-s 
eighty-five cents. The report set forth the dam- 
age done by the stevedores in cutting open the 
packages, at one thousand four hundred and 
thirty dollars and thirteen cents, to which he 
has added two hundred and twenty-five dollars 
and twenty-two cents interest, maldng one thou- 
sand six hundred and fiftyrfive dollars and thirty- 
five cents, as the amount of this item. To this 
report the claimants have filed exceptions ob- 
jecting to the assessment of damages made by 
the commissioner. The exceptions go both to 
principal and interest of both items of damage- 
that resulting from the alleged injury by the 
vermin, and iiat from cutting the packages. 
After an examuiation of the proofs, I have con- 
cluded not to disturb the report so far as the 
first item is concerned. I think the evidence, on 
the whole, sustains the amount found in the 
report. So far as the question of interest is con- 
cei'ued, I understand the rule heretofore adopted 
by this couit is to sustain the allowance. The 
suggestion made, that the uiterlocutory decree 
does not eaU for an allowance of interest, is not 
very material. The interest would be added, by 
direction of the court, on the coming in of the 
report, if the commissioner had omitted to com- 
pute it. The Joshua Barker [Case No. 7,547] ; 
The Gold Hunter Dd. 5,513]. 

The remaining question is, whether the ship 
is liable for the damage done by the stevedores 
in cutting open the packages, during the \m- 
lading of the teas. This depends upon the fact 
whether or not the stevedores were the agents 
of the ship or master. Ordinarily the master em- 
ploys the stevedores, and of com-se selects them. 
In that case the well-settled law of agency re- 
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sards tliem as his agents, as well as the agents 
of the ship, in performing that particular serv- 
ice, and holds that he impliedly waiTants their 
fidelity and competency. But here the stevedores 
■were, in pursuance ol an express provision of 
the charter party, selected by the consignees and 
libellants. The Liw will not imply that one, "who 
has no choice in the selection of an agent, -war- 
lants his competency and IBdelity to the party 
"Who does select him. Here the master had no 
voice in the selection of the stevedores. They 
■were named exclusively by the libellants, and 
that nomination -was never withdrawn or re- 
voked. The law therefore raises no implication 
of a warranty of their fidelity to their libellants 
by the master, and consequently neither he nor 
the sliip can be held liable for their failure to 
perfoim in a faithful and careful manner the 
service for which the libellants selected them. 

For tliese reasons the report of the commis- 
sioner is affirmed so far as the first item is con- 
cerned only. Let a decree be entered for tlie 
libellants for that amoimt. No costs are allowed 
on the exceptions to either party, as the report 
could not, according to the terms of the interlocu- 
tory decree, settle the whole question of damages 
without a fm'ther hearing before the court. 

[On appeal to the circuit court the above de- 
cree was aflarmed, without costs. Case No. 9,- 
o45.] 
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Case liTo. 17,462. 

WEST ST. LOUIS SAY. BANK v. SHAW- 
NEB COUNTY BANK et al. 

[3 Dill. 403; 1 2 Cent Law J. 46.] 

Circuit Court, D. Kansas. Nov., 1874.2 

Banks and Basking — Accommodatiojt Exdokse- 
ME.N'T BY Cashier. 

A cashier without special authority cannot 
bind his bank by an ofldcial endorsement of his 
individual note, and the onus is on the payee to 
show the cashier's authority. 

The defendant [.George F.] Parmelee, made 
his individual note payable to the order of 
the plaintiff, and endorsed it, "G. F. Parme- 
lee, Cashier," and gave the plaintiff as, col- 
lateral security a certificate of stock In the 
Shawnee County Bank, Issued to and own- 
ed by him (Parmelee). The consideration 
of the note was a loan of money by the 
plaintiff to Parmelee, who, at the time of 
obtaining the loan, advised the plaintiff that 
he intended to use the money borrowed to 
pay for the stock he had subscribed for in 
the Shawnee CoTmty Bank. The defendant, 
Parmelee, has failed to pay the note, and 
the question in the case is whether the 
Shawnee County Bank is liable on the in- 
dorsement of the cashier above mentioned. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 

2 [Affirmed in 95 U. S. 557.] 



Ennis & Foster, for plaintiff. 
Guthrie & Brown, for Shawnee County 
Bank. 

Before DILLON, Circuit Judge, and" FOS- 
TER, Disti-ict Judge. 

DILLON, Circuit Judge. The form of the 
note as well as the evidence aliunde shows 
that the plaintiff made the loan to the de- 
fendant, Parmelee, who gave his own note 
for the amount and pledged his own stock 
as security. The note was indorsed by him 
thus: "G. P. Parmelee, Cashier." It is es- 
tablished by the proofs that the dtrectors 
of the defendant bank did not know of this 
indorsement and never ratified it. 

The defendant bank did not receive the pro- 
ceeds of the discount of the note of Parmelee 
except in payment of his stock. Under these 
circumstances we are clear in the opinion that 
Mr. Parmelee's indorsement of the note as 
cashier of the defendant bank did not bind it. 
The plaintiff had notice of the presumptive 
want of authority of Parmelee, both by the 
form of the instrument (Lemoine v. Bank of 
North America [Case No. 8,240], and cases 
there cited), and the facts of the transaction 
of the loan to him. The cashier of a bank 
has no implied authority to indorse officially 
his individual note, thus by his own act mak- 
ing the bank an accommodation Indorser for 
his own benefit. As 'this was done in this in- 
stance, the plaintiff bank had notice of it, and 
to hold the defendant bank on such indorse- 
ment the onus to show authority, express or 
implied, from the directors of the defendant 
bank, is upon the plaintiff. It has failed to 
establish such autliority. On the other hand, 
the defendant bank has affirmatively estab- 
lished that the cashier had no such authority'. 
The suit must be dismissed as to the defend- 
ant bank. The plaintiff is entitled to a de- 
cree against the defendant, Parmelee, for the 
amount of the note and for a sale of the col- 
lateral. Decree accordingly. 

[On appeal to the supreme court, the above de- 
cree was affirmed. 95 U. S. 557.] 

NOTE. Notice to Director When Notice to the 
Bank. The leading cases on this subject are col- 
lected and well commented on in Horse on Banks 
and Banking (page 108 et seq.) where the author 
expresses the rule (Id. p. Ill) in. this language: 
"Whatever knowledge a director acquires within t 
the scope of his official employment, he is hound 
to communicdte to his co-directors, that is to say, 
to the bank itself." 

The case of Bank of U. S. v. Davis, 2 Hill, 
451, is one in which a bill of exchange was sent 
to a bank director with the request to procure a 
discount upon it. This director, at the directors' 
meeting in which he participated, falsely asserted 
that the discount was for himself, and he re- 
ceived the proceeds of it, and it was held thax 
the bank was affected through the director with 
knowledge and could not recover the amount of 
the bill from the party defrauded. 

Knowledge possessed by a director, who was 
also one of the trustees of bonds assigned to an 
innocent third person, does not charge the latter 
with the knowledge of the director who only 
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nominally represents them. Curtis v. Leavift, 
15 N. Y. 9. 

When notice to the president is notice to the 
bank, see Porter v. Bank of Rutland, 19 Vt. 410. 

"Corporations having common officials' are not," 
says llr. Briee in his treatise on Ultra Vires 
(Eng. Ed.) 350, "necessarily affected through 
tliese with a knowledge of each other's transac- 
tions." He cites In re Marseilles Ry. Co., 7 Ch. 
App. 161; In re Eurooeaa Bank, 5 Ch. App. 
358. Compare In re Contract Corp., L. R. 8 
Eq. 14; Gray v. Lewis, Id. 526. 



WEST SIDE ELEVATED PATENT RY. 
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Case ISTo. 17,463. 

WETHERILL et al. v. NEW JERSEY ZINC 

CO. 

[1 Ban. & A. 105; 1 5 O. G. 460.] 

Circuit Court, D. New Jersey. March, 1874. 

Contempt of CoaRT — Violation of Isjdnction — 

Evidence — Patents — Infringement — Pko- 

GEss for Making Oxide op Zino. 

1. This was a motion for an attachment 
against the defendants for contempt, by reason of 
their alleged violation of the perpetual injunction 
decreed in this suit, enjoining the defendants 
from constructing, using or selling the complain- 
ants' patent for a process for making white oxide 
of zinc. The affidavits of the complainants used 
upon the motion, fully sustained the alleged vio- 
lation of the injunction, which was denied by the 
affidavits read by defendants, who urged, that, as 
the proofs were conflicting, the motion should be 
denied, and the question of infringement involved, 
be determined upon a new bill. Held, that where 
appUcation is made to the court for summary 
correction for violation of an injunction, if the 
violation has been wilful, the summary method 
of correction is imperative; but if the violation, 
either as to its character, or the fact of its com- 
mission, is doubtful upon the proofs, such mode 
of interposition ought not to be applied. The 
court must vt^eigh the conflicting evidence, and 
as it establishes 'clearly, or falls short of estab- 
lishing, a substantial transgression, it must act 
or forbear to act accordingly. The summary ex- 
ercise of the power of the court will not be ar- 
rested by the mere fact that the proofs of viola- 
tion are conflicting, or that the thing used by the 
defendants is in some respects different .from the 
thing whose use is interdicted. 

2. A patent for a process for making white 
oxide of zinc, by spreading mingled ore and coal, 
in a comminuted form, upon a thin layer of chest- 
nut coal, placed upon perforated grate bars, and 
forcing air through the grate and the mass above 
it to keep up combustion, and also supply the 
vaporized zinc with sufficient oxygen in the fur- 
nace chamber to convert it into white oxide; and, 
when the metallic zinc is expelled from the ore, 
removing the scoria or slag, ready for a repeti- 
tion of the process, is infringed by spreading upon 
a bed of coarsely broken slag, without grate 
bars, a layer of charcoal, upon which is placed 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



pea coal, finely crushed ore, dust coal and marble, 
and forcing a blast of air through the broken slag^ 
and the mass above it; and, when the metaUic- 
zinc is ejected, withdrawing a sufficient amount 
of the slag from the bottom to allow a fresh 
charge of ore, coal and marble, to be placed oxx. 
the top of the remaining slag, while still in a 
heated condition and broken into fragments. 

3. It is not less an infringement, because air is- 
introduced above the charge, after the zinc vapor 
appears, in order to supply any deficiency in the- 
blast through the slag, for oxidizing the zinc. 

4. The defendants, who had been enjoined, by 
the decree, from infringing the complainants' pat- 
ent, adjudged guilty of contempt. 

5. An attachment awarded against the presi- 
dent of the defendant corporation, he having been 
served with the injunction, and having devised' 
and practised the transgressing process. 

[These were two suits hi equity by Samuel 
WetlierlU and others against the New Jersey 
Ziae Company for alleged infringement of letta'S- 
patent No. 13,806, for a process of making 
white oxide of zinc. Complaimats now move- 
for an attachment for contempt, for alleged viola- 
tion of an injunction heretofore granted.] 

George Harding, for complainants. 
Benjamhi WiUiamsoo, for defendants. 

McKBNNXN, Circuit Judge. At a final 
hearing of this cause, it was adjudged, that the- 
defendants had infringed letters patent [No. 13,- 
806] granted to Samuel Wetherill, on the 13th. 
of November, 1855, and extended for seven 
years, for a process for making white oxide of 
zine, and they were perpetually enjoined "from 
the further constnietiDg, using, or selling in any 
way or manna*, directly or indirectly, the said 
patented improvements or any part or parts 
thereof." They are now alleged to have vio- 
lated this injunction, in the use of a process sub- 
stantially the same as Wetherill's, or at least 
embracing its essential features, and a motion 
has been made for an attachment against them 
for contempt. 

The affidavits presented in support of this mo- 
lion, fully sustain the alleged violation of the- 
injuQCtion. This is conti'overted by counter affi- 
davits, and hence it is m-ged that the motion 
should be denied, and the qu^tion of infringe- 
ment involved, investigated ahd determhied upon 
a new bill. 

It is certainly desirable that any adjudication 
by the court, touching interests of such magni- 
tude as are involved in this proceeding, should 
be in such form that it may be susceptible of re- 
vision by a superior tribunal. But that Is no 
sufficient reason for withholding from a litigant 
the benefit of a remedy to which he is entitied, 
if he establishes a meritorious claim to it, nor 
would it justify the court in abdicating the- 
discharge of a duty which the law imposes 
upon it. Not only has a party, in whose fa- 
vor judicial process has been awarded, a 
right to demand the fuU measure of protection 
it was intended to afford him, but, in a more- 
general sense, it is essential to the due admin- 
istration of justice, that obedience to it should 
be enforced. If its requirements are wilfully 
unheeded, a summaiy method of correction is. 
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imperative; on the other haBd, if the delin- 
quency, either as to its character or the fact 
of its commission, is doubtful upon the proofs, 
such mode of interposition ought not to he 
applied. This is the import of all the au- 
thorities. It is not enough, therefore, to ar- 
rest a summary exercise of the power of the 
court, that the proofs of the Tiolation, of its 
decree are .conflicting, or that the thing used 
by the respondent is, in some of its features, 
different from the thing -whose use is inter- 
dieted. The evidence must be carefully 
weighed, and as it establishes clearly or falls 
short of establishing a substantial transgres- 
sion, it is the duty of the court to act or for- 
bear to act accordingly. 

The decisive inquiry here, then, is whether 
a violation of the injunction is satisfactorily 
proved. Before "WetheriU's invention metal- 
lic ores were reduced by means of blast and 
muflied furnaces; and at the final hearing of 
this cause, the methods of operation in both 
of these were fully described to illustrate the 
state of the art, and to establish the novelty 
of WetheriU's method. To contradistin- 
guish these processes, as well as to indicate 
the points of resemblance between the pro- 
cess used by the defendants and claimed to 
be an infringement, and WetheriU's, the char- 
acteristic features of WetheriU's process were 
stated to consist in the employment of a thin 
bed-fire of chestnut coal and of a superin- 
cmnbent layer of pulverized ore and pea coal 
of the approximate thickness of three inches; 
the enforced passage of atmospheric air in 
numerous jets through the mass, by which its 
combustion is maintained; the vaporization 
of the zinc and its oxidation in the furnace 
above the charge; when the zinc in the ore is 
expelled, and the repetition of the process. In 
the blast-furnace— to which alone, as a prior 
device, it is necessary to refer— the fuel and 
ore are not comminuted, nor is the charge 
spread in a thin layer, and when its working 
is begun it must necessarily be continued 
without interruption until the fux-nace is 
blown out In all these particulars the Weth- 
erill process is different. The bed-fire con- 
sists of fugl in a comminuted form; so also 
does the charge of mingled ore and carbon. 
This charge is spread in a layer of the max- 
imum deptli of eight or nine inches, and 
through it, is diffused a blast of air, not 
only to keep up combustion, but to supply 
the vaporized zinc with sufficient oxygen in 
the furnace-chamber to convert it into white 
oxide, and, when the metallic zinc is expell- 
ed from the ore, the scoria or slag is removed, 
and the process repeated. It is thus an al- 
ternating process, inasmuch as it is suscej)- 
tible of temporai*y suspension and repetition, 
whereby it is distinguishable from the opera- 
tion of the blast-furnace, which is continuous 
and incapable of interruption. 

The process used by the defendants, is 
claimed to differ essentially from WetheriU's, 
first, in the character of the charges employ- 
ed, and, second, in the continuity of their 
29FED.CAS. — 53 



treatment; and upon the determination of 
these facts the result of the present applica- 
tion depends. 

The bottom of the furnace-chamber describ- 
ed in WetheriU's patent is composed of per- 
forated iron grate-bars. The double func- 
tion of these bars is to support the burden of 
the bed-fire and the charge, and to diffuse 
through it a blast of air forced into the closed 
ash-pit below. AVhen the furnace is to be 
put in operation, a thin bed of comminuted 
coal is placed upon the grate-bars, and when 
this is ignited, the charge of mixed ore and 
coal is superimposed, and is spread out even- 
ly through a wide door provided for that pur- 
pose, so as to cause an equable diffusion of 
the air through it As soon as the vapors 
of zinc are observed to come off, the connec- 
tion with the collecting-chamber is opened, 
into which the oxide passes and is gathered 
in bags. When the charge is brought to the 
condition of clinker, or is "slagged up," tlie 
process of reduction is at an end, and the 
clinker is then removed and the furnace re- 
charged as before. 

The furnace .used by the defendants has a 
like large superficial area, into which a wide 
door opens, and is provided with a blast tm- 
derneath the charge, but it is without grate- 
bars. When it is to be put in operation, the 
bottom is fiUed to the depth of about two and 
a half feet with scoria or slag, coarsely 
broken, "upon this is put a bed of charcoal, 
then pea coal upon the burning charcoal, and 
then, when the pea coal is all on fire, is put 
finely-crushed ore, dust coal, and marble," of 
the depth of about six niches. Through the 
wide or charging door, the blow holes in the 
charge are filled, and it is thus made of uni- 
form thickness. The first products of com- 
bustion are discharged into the air, until the 
green flames of burning zinc are obseived, 
when a supplemental blast is introduced 
above the charge, and the oxide is conducted 
to the collecting-chamber. When the charge 
is slagged, the scoria is thoroughly broken 
through the opened charghig door, a portion 
of the lower stratum of scoria, equal to that 
produced by the worked-off charge, is drawn 
off from below, and a new charge similar to 
the previous one is introduced directly upon 
the red-hot scoria. 

In starting the operation of the furnace, the 
defendant's method is, in the main, indistin- 
guishable from WetheriU's. The preliminary 
bed-fire is the same in both, and so also is the 
charge in every essential particular. In the 
one case, however, the charge is supported 
upon a bed of perforated iron grate-bars, and 
in the other upon a bed of coarsely broken 
clinkers. But are not the functions perform- 
ed by both these beds exactly the same, and 
are not the clinkers, therefore, only the equiv- 
alent of the grate-bars? The office of the 
bars is to support the burden of the charge, 
and, at the same time, not only to permit the 
passage of air from the blast into the charge, 
but also to diffuse it throughout the charge so 
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as to insure the equable combustion of it, and 
supply the resulting nine vapor mth oxygen 
to convert it into white oxide. Now, it Is 
manifest that the charge rests upon, and is 
sustained by the dinker-bed, and that the 
air, forced into the latter by the blast, passes 
up through it and into the charge. But does 
it diffuse it throughout the charge? The air 
does not permeate the body of the clinker, be- 
cause it is a hard, incombustible substance, 
composed chiefly of iron. It can only escape 
through the crevices in the disintegrated 
clinker, and as the fragments of scoria are 
reduced in size, so the number of air-passages 
is increased. The result, then, is that these 
crevices, distributed through the mass of 
broken clinkers, are filled with air, which is 
conveyed diffusively, by means of them, into 
and through the superincumbent charge. As 
a physical fact, this is self-evidently plain. 
And so the effect must be to promote diffusive 
and equable combustion and oxidation of the 
vapor evolved by it. 

But, after the first charge is worked off, the 
residual scox-ia is not taken out of the furnace, 
but is broken up into smaller fragments, and 
a quantity of the cinder below, equal to it, is 
withdrawn from the bottom of the furnace, 
so that a uniform depth of bed-cinder is main- 
tained. Now, suppose the grate-bars employ- 
ed in the Wetherill process were so arranged 
that they could be drawn out of their place, 
and so permit the residuum of the charge to 
fall into the ash-pit below, to be thence taken 
out as occasion might require, would it not be 
.as effectually removed from the furnace, as if 
it were withdrawn through the charging-door? 
All that Wetherill's patents require is the 
removal of the residuum, so as to give place 
for a new charge, and the use of his process, 
with only such a modification, would be a pal- 
pable infringement. Is not this just what is 
done in the defendants' method? The slag of 
the reduced charge is not actually taken out 
of the furnace, but an equal portion below it 
is taken out, and it is removed from the place 
occupied by it before, to afford space for an- 
other charge. Without this displacement, the 
new charge could not be introduced and work- 
ed, and it is only that this may be done, that 
the slag is withdrawn in the Wetherill pro- 
cess. The defendants, however, introduce a 
supplemental blast into the furnace-chamber 
above the charge. No such blast is used in 
the Wetherill process, and the proof, at the 
final hearing of the cause, demonstrated that 
the results were perfect without it. Now, if 
the means employed by the defendants to sup- 
ply the charge with air beneath it operate less 
efficiently than Wetherill's, although they are 
identical in function and mode of operation, 
does it follow that a necessary supplement of 
air in one case and not in the other, renders 
the processes different? We think clearly 
not. But, in point of fact, the oxidation of 
the zinc fumes is effected by the lower blast 
in the defendants' method, as in Wetherill's. 
This is the import of Mr. Renwick's testi- 
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mony, in which he says that vapors fit to go 
to the collecting-chamber were coming off the 
charge before the supplemental blast was 
turned on. But, in view of the preponderat- 
ing weight of the proofs taken before the final 
hearing, if the product is not perfect without 
this additional supply of oxygen, it must be 
ascribed to the defective application of the 
lower blast, and not to any essential difference 
in the character of the method of^lntroducing 
it 

We are, therefore, drawn to the conclusion, 
that a preliminary bed-fire, or thin charge of 
comminuted ore and carbonaceous matter, 
and the enforced passage of the air in numer- 
ous jets through the mass, by which its com- 
bustion is maintained and vaporization and 
oxidation of the zinc above the charge, when 
it is expelled from the ore, are effected, are 
features common to both Wetherill's and the 
defendants' methods. 

It remains, then, to consider, whether the 
defendants' process is a continuous, such as 
is practised in blast-furnaces, or an alternat- 
ing one. In the treatment of the metallic 
ores in blast-furnaces the operation, when it 
is once begun, must go on uninterruptedly. 
There is no suspension during the process of 
recharging, nor can there be. "Slagging up" 
would occur, and as an unavoidable conse- 
quence, stoppage of the draft and of combus- 
tion. Not so, however, with regard to the 
process in question. Mr. Kenwick's testimony 
clearly establishes that it may be interrupted 
or suspended, and resumed, without the inju- 
rious consequences which follow in the blast- 
furnace. And it shows also that the very 
result, the slagging up of the charge, which 
must be avoided in the blast-furnace, is neces- 
sarily produced. It proves more than this. 
As an intelligent expert, he was taken to the 
defendants' works, that he might witness a 
practical exliibition of the contested method, 
and describe it as it really is. 

The inference, therefore, is unavoidable that 
it was shown to him as the defendants usual- 
ly practised it, and as they intended it should 
be practised. He thus describes the consecu- 
tive steps of the process: After a cjiarge was 
worked off, the blast was shut off, and the 
operation of the furnace stopped; a portion of 
the clinker, equal to the slag of the last 
charge, was withdrawn through the lower 
doors provided for that purpose; the slag of 
the worked-off charge was thoroughly broken 
up, and, by reason of the withdrawal of a por- 
tion of the lower contents of the furnace, its 
top level was seven or eight inches below the 
level of the bottom of the charging door; a 
new charge about six inches in depth was in- 
troduced; the upper and lower doors were 
closed, and the blast was turned on; the up- 
per or charging door was opened, and the 
blow-holes covered wiOi fresh charge; all the 
doors being closed and the blast on, the prod- 
ucts were permitted to go to waste until the 
vapors of zinc, fit to go to the collecting-cham- 
ber, were observed to come off, when the sup- 
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plemental blast was turned on, and the con- 
nection -with, the bag-room opened. 

Now, the process thus described is not an 
uninterrupted one. From the time when the 
blast is shut off, until it is turned on again, 
the operation of the furnace is suspended. Its 
operation Is continued only until the condition 
of the charge indicates the exhaustion of its 
metallic ingredients, as far as this can be ac- 
complished. When slagging occurs, and while 
it lasts, the production of the oxide ceases. 
To restore it, the exhausted charge must be 
displaced, its form changed, and new mate- 
rial introduced in its place. The condition, 
which it is necessary in the blast-furnace to 
avoid, simply indicates, in the defendants' 
method, the termination of the operation and 
the time for its renewal. In the one, it is ab- 
normal, and disasti'ous; in the other, it is a 
necessary and desired result. Obviously, the 
breaking up of the exhausted charge, and the 
depression of its top level, are only a prepara- 
tion for the reception and working of a new 
charge; and whatever time may be thus occu- 
pied is the measure of the interval between 
the complete treatment of one charge, and 
the renewed treatment of another. 

This is not the method pursued in the blast- 
furnace, nor is it capable of such treatment, 
but in the necessary suspension and renewal 
of Its operation, it is notably different from the 
continuous process. 

We are, then, satisfied that the method com- 
plained of is, in substance and character, the 
same with the method pursued by the defend- 
ants before the Injunction, for the use of 
which they were adjudged to be infringers. 

A bailable attachment must, therefore, be 
awarded against the president of the defend- 
ant company, upon whom the injunction was 
served, and who is shown to have devised and 
practised the transgressing process. 

[For other cases involving this patent, see 
Wetherill v. New Jersey Zinc Co., Case tNo. 17,- 
464; Wetherill v. Passaic Zinc Co., Id. 17,465: 
Jones V. WetheriU, Id. 7,508.] 
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WETHERILL et al. v. NEW JERSEY 
ZINC CO. 

WETHERILIi et al. v. SAME. 

[1 Ban. & A. 485.] i 

Cirenit Court, D. New Jersey. Oct, 1874. 

Infringement op Patests — Damages axd Pkof- 

ITS— Rules for Computatiox — Process 

Patent — Lijiitation of Actioss. 

1. An infringer of a patent is, in equity, a 
trustee of the patentee, of the gains derived by 
him from the mfringement. 

2. Where the infringed patent is for an art, a 
fair measure of the infringer's actual profits 
is the saving in cost of production by the use 
of the appropriated invention, over the cost of 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprintcJ by per- 
mission.] 



production by the use of cognate means, used 
and available. 

3. The infringed invention consisted of an im- 
proTed process of reducing zinc ores, and of 
thereby producing white oxide of zinc. Held, 
that the measure of the infringer's liability was 
the difference in cost of producing the white 
oxide of zinc obtained by the infringer by the 
use of the patented invention, and the cost of 
producing a similar quantity of the oxide by 
the old method. 

[Cited in Sargent v. Tale Lock Manufg Co., 
Case No. 12,367.] 

4. The infringer of a patented process of re- 
ducing zinc ores for the production of white 
oxide, cannot be charged with the value of an 
increased residuum, obtained by using tJie pro- 
cess, available for renewed treatment, which re- 
siduum fluctuates with the varying richness of 
the ore, and results, from its inherent natural 
properties, and is not imparted to it by the di- 
rect operation of any contemplated function of 
the process. 

5. Where a patented process of reducing zinc 
ores for the production of white oxide of zinc, 
required for its successful practice, a furnace 
of special aptitude, and the furnaces in use at 
the time of the invention of the process were in- 
applicable to its successful or profitable prac- 
tice, and the infringer employed another fur- 
nace, of special aptitude to iiie distinctive re- 
quirements of the patented process, the proper- 
ty of another, from whom he secured the right 
to its use, held, that the infringer's liability to 
the patentee of the process, estimated by the 
rule before enunciated, must be diminished by 
the contributive value of the furnace to the re- 
sult produced. Held, also, that although the evi- 
dence supplied no data by which the conti^ibu- 
tory value of the furnace could he accurately 
estimated, yet, as the furnace and the process 
are indispensable coefficients in producing the 
result, the court, upon an accoimting of the in- 
fringer's equitable accountability, would treat 
them as co-equal in their contribution to tiie 
joint result. 

6. State statutes of limitation have no appli- 
cation to cases affecting statutory rights, cog- 
nizable, exclusively by lie federal courts. Such 
rights can be affected only by laws of congress, 

[Cited in McGinnis v. Erie County, 45 Fed. 
91.] 

[In equity- These were two suits by Sam- 
uel WetheriU and others n gainst the New Jer- 
sey Zinc Company for alleged infringement of 
letters patent No. 13,806, for a process for 
making white oxide of zinc. Heard on excep- 
tions to the master's report of profits.] 

George Harding, for complainants. 
Benjamin Williamson, for defendant 

McKENNAN, Circuit Judge. Equitable ac- " 
countability for the unauthorized use of a pat- 
ented invention, proceeds upon the hypothesis 
of a trust. An infringer, although technically 
a trespasser, is treated as a tnistee of the 
gains resulting from the use of the patent 
property, and is held accountable accordingly. 
The benefit thus accruing to him is regarded 
as the patentee's contribution to his profits, 
and is the primary measure of his accountabil- 
ity. To obtain a just account of these profits, 
is, therefore, the special object of a master's 
researches, but it is not attamable by a uni- 
form pursuit of the same methods. Different 
modes of computation are indicated by differ- 
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ent subjects and circiunstances, but they must 
be appropriate means of ascertaining the ac- 
tual benefit derived from the use of the pat- 
entee's exclusive property. Wbere the appro- 
priated invention is an art, tbe simplest meth- 
od of attaining this, is, perhaps, by a compari- 
son between it and cognate means used and 
available for the production of the same re- 
sult. The saving in cost of production, due 
to the new process, is a fair measure of the 
infringer's actual profits. 

This is substantially the rule applied by the 
supreme court in aiowxy v. Whitney, 14 "Wall. 
[81 U. S.] 620. The patent, in that case, was 
for a process of manufacturing cast-iron rail- 
road wheels, and the court says: "The ques- 
tion to be determined in this case is, what 
advantage did the defendant derive from using 
the complainant's invention, over what he 
had, in using other processes, then open to the 
pubhc, and adequate to enable him to obtain 
an equally beneficial result. The fruits of that 
advantage are his profits." 

The application of this test, in the ascertain- 
ment of the respondent's profits, is especially 
appropriate in this case. The complainant's 
invention consisted of an improved process of 
reducing zinc ores, and of thereby producing 
white oxide of zinc. Before its discovery the 
same result was accomplished by means of 
what are known as muffled furnaces. This 
was the method in use by the respondents, and 
after a protracted comparative trial of the 
complainant's invention, it was adopted, and 
the old process was abandoned. If "an equal- 
ly beneficial result" was thereby obtahied, and 
a saving was made in the cost of accomplish- 
ing it, a corresponding advantage accrued to 
the respondents, the obvious measure of which, 
is the difference in the cost of production, be- 
tween the old and the new method. 

The master has, however, instituted a very 
laborious inquiry into the operations of the re- 
spondents, involving a minute examination of 
their books, and intricate and volmninous 
computations, with a view of ascertaining the 
quantity of coal and labor saved in the manip- 
ulation of the ore treated by the complain- 
ants' process, the increased proportion of oxide 
obtained by it, and the quantity of residuum 
available for renewed treatment when the 
Wetherill process was adopted. The value of 
these items is taken as gains, upon the basis 
of which, the master has adjusted the respond- 
ents' accountability. The decisive objections 
to this are, that the result necessarily fluctu- 
ates with the varymg richness of the ore treat- 
ed, and that the respondents are charged with 
the residual value of the ore, resulting from its 
inherent natural properties, and which is not 
imparted to it by the direct operation of any 
contemplated function of the complainants' 
process. The simplest and most appropriate 
method is, to ascertain the quantity of oxide 
obtained by the use of the complainants' pro- 
cess, and the cost of its production, and com- 
parmg this with the cost of producing a like 
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quantity by the miiffle process, the difference 
is the saving due to the former. 

The complainants' invention was avowedly 
adapted to tiie production of white oxide from 
the ores of zinc, and, as a novel and useful 
instrumentality for that purpose, a patent was 
granted for it. Other methods were in use 
before it, but its essential superiority over 
them consists in its economical capability of 
effecting the common result. This was the 
scope of its ostensible design, and exclusive 
adaptability; and, hence, it was adopted by 
the respondents, and the old method was dis- 
carded. For the value of this eeonimical ad- 
vantage, then, the respondents are accounta- 
ble; and, the appropriate measure of it, is, the 
difference in the cost of obtaining the same 
product by means of the new process, and of 
the old one which it superseded. 

From the evidence taken by the mastei*, it 
appears, that for the years 1853-54-35, the 
cost of obtaining each 100 pounds of oxide, by 
the muflae process, was $2.05i/^; and for the 
years 1857-5S-59, the cost of obtaining the 
same quantity, by the Wetherill process, was 
$1.63, showing a saving by the latter of 42i^ 
cents per 100 pounds. Under all the etreum- 
stanees, I think this is sufficiently accurate to 
fm-nish a just standard of computation of the 
respondents' gains, according to the rule be- 
fore indicated. 

During the time of the original patent, the 
quantity of oxide obtained by the use of the 
Wetherill process was 79,345,757 pounds, 
which, at 42i^ cents per 100 pounds, gave a 
gain to the respondents of $338,069.47. Shice 
the extension of the patent, 17,635,806 pounds 
of oxide have been produced, the gain upon 
which, at the same rate, is $74,952.17. These 
are the gross economical results of the use of 
the complainants' hivention, in the production 
of white oxide of zinc. But are they wholly, 
or only in part, due to the agency of that in- 
vention? Whatever fruit was borne by it, 
the complainants are entitled to gather. But 
they cannot appropriate the entire value of ad- 
vantages, which they have been only partial- 
ly instrumental in securing. In proportion to 
their contributory efficiency in the production 
of beneficial results, they are entitled to par- 
ticipate in the consequent gains. 

Now, it is an indisputable fact, that without 
a furnace of special aptitudes, the process in 
question cannot be successfully or profitably 
practised, and it is so found by the master. 
The muffle was entirely unsuitable to it, and, 
hence, another furnace was employed, with 
exclusive adaptation to its distinctive require- 
ments. Without such furnace the process is 
an imfruitful abstraction. By their co-opera- 
tive efficiency a profitable result is attained. 
Both are thus essential agencies In the produc- 
tion of this result. The complainants did not 
supply this indispensable co-effident, but it 
was ostensibly the property of another, from 
whom the respondents secured the right to use 
it 
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Upon what basis, then, ought the value of 
the result to be apportioned between these con- 
tributory agencies? The whole of it is claim- 
ed by the complainants, for the reason that 
the respondents have not furnished any data 
by which the contributory value of the fur- 
nace can be accurately determined. But, it 
•does appear, that the furnace, indispensably 
contributed to the result, and that the process 
was only partially instrumental in securing it. 
To credit the process, then, with the whole 
value of this result, would award to it what 
it did not earn, and this, no consideration 
touching the burden of proof merely, could 
justify. In the veiy nature of things, it is 
impracticable to adjust the relative value of 
these instrumentalities, by any exact arithmet- 
ical standard. They are inseparable co-ef- 
ficients, one, constituting the abstract method 
of reaching the desired result, the other, the 
mechanical instrument to effectuate it, each 
unfruitful without the co-operation of the oth- 
er, and so, they must necessarily be ti'eated as 
■co-equal in their contribution to the joint result 
Upon this basis, but one half of the gains, 
-above stated, is due to the complainants' pat- 
ent, and, for that proportion only, are the re- 
spondents to be adjudged liable. 

It is urged that the accountability of the re- 
spondents must be confined to a period of six 
years before the filing of the bills. State 
statutes of limitation are authoritative in the 
federal courts, in eases only where the fed- 
eral and state tribunals have concurrent ju- 
risdiction of the cause of action. Statutory 
rights, which are cognizable, exclusively by 
the federal courts, can be affected only by 
the laws enacted by congress. -The claims 
asserted here are in that category, and, as 
there is no act of congress applicable to them 
which limits the remedy, the respondents are 
without the protection of any statutory limi- 
tation of their liability. Nor, is there any 
suflacient reason, in equity, why their ac- 
•countability should be thus circumscribed. 
The exclusive ownership of the invention in 
question was secured to the complainants by 
-a patent, and of this the respondents had 
full knowledge. Without the remotest impli- 
cation of assent by the complainants, but in 
manifest hostility to their right, the respond- 
■ents appropriated their property, and have 
realized large profits from its use. For the 
•consequences of this deUberate and persist- 
. ent infringement, the respondents ought just- 
ly to be held fully accountable. 

In the case of M. M. Jones, administratrix, 
jind others, a final decree will be entered for 
the payment, by the respondents, of the sum 
of $169,034.73, with interest from October 2, 
1871, and costs. And in the case of Weth- 
•erill & Gilbert a like decree will be entered 
for .$37,476.08, with interest from the same 
-date, and costs. 

[For other cases involving this patent, see note 
to WetherUl v. New Jersey Zinc Co., Case No. 
17,463.] 
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WETHERILL et al. v. PASSAIC ZING 
CO. et al. 

[6 Pish. Pat. Cas. 50; i 2 0. G. 471; 4 Leg. 

Gaz. 329; 9 Phila, 385; 29 Leg. Int. 

357; 16 Int. Kev. Eec. 156.] 

Circuit Court, D. New Jersey. Oct. 14, 1872. 

constudction of contracts — licenses under 

Patents— Extension of Patent — 

I^f JUNCTION— Bosx>. 

1. The interpretation of a contract is to be 
determined by the sense in which the parties 
intended to use the terms employed to express 
it; and this must be gathered from the instru- 
ment itself, irrespective of declarations, written 
or oral, by either party, as to Iiis understanding 
of its meaning, or as to his motives in making it. 

2. A sale of two-thirds of a certain lease of 
land, including steam-engine, tools, and all ap- 
purtenances, and also of "two-thirds of all his 
machinery, furnaces, engines, retorts, buildings, 
and materials whatsoever, now on or about the 
premises of the Wetherill Zinc Company, in 
the town of Wetherill, Pennsylvania, with rights 
to use all his patents and processes for the man- 
ufacture of zinc oxide, metallic zinc, retorts, 
etc., which said Wetherill now has, or has in 
contemplation to obtain, it being understood that 
tlie patents heretofore referred to mean only 
those which he holds in his own right," Jidd to 
be a license to use the process in those build- 
ings only and not a general license. 

3. The words restricting the grant to such 
patents as the grantor "holds in his own right," 
apply to such as he was the apparent, but not 
the real owner of, and a patent of which he 
holds only a part interest will, nevertheless, pass 
under the conveyance. 

4. The words "all patents and processes 
which he has, or has in contemplation to ob- 
tain," merely serve to individuate the patents, 
and do not convey the extended term. 

[Cited in Johnson v. Wilcox & G. S. M. Co., 
27 li'ed. 691.] 

5. A license to use an invention "for the 
whole term of the patent which may be grant- 
ed," given before the patent was issued, does 
not authorize the use of it under the extended 
term. 

6. The case of Wilson v. Kousseau, 4 How. 
[45 U. S.] 669, must be considered as deter- 
mining the construction of section 18 of the act 
of 1836 [5 Stat. 124]. 

7. The right to use a patented process, dur- 
ing the original term of the patent, under sec- 
tion 18 of the act of 1836, re-enacted in the act 
of 1870 [16 Stat 198], does not authorize the 
use of it after the patent is extended. 

8. There is a broad distinction between the 
use of an invention and the use of a patented 
machine. While the right to use the invention 
expires with the end of the term of the original 
patent, the right to the continued use of the 
machine, which embodies it, is protected. 

9. Wilson V. Turner [Case No. 17,845] and 
Day V. Union India^Bubber Go. [Id. 3,691] com- 
mented on. 

10. A bond with sufficient security allowed, 
instead of final injunction, 

[This was a suit by Samuel Wetherill and 
others against the Passaic Zinc Company 
and others for alleged infringement of letters 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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patent No. 13,806, for a process of making 
■white oxide of zinc. Final hearing on plead- 
ings and proofs.] 

[The validity of the plaintiffs' patent was 
not disputed, nor the fact of the use of the 
plaintiffs' patented process; hut it was in- 
sisted that by reason of certain contracts the 
defendants were licensed to use the inven- 
tion, during the extended term of the patent, 
at their New Jersey worlis.] 2 

George Harding, for complainants. 

E. W. Stoughton and George Gifford, for 
defendants. 

McKENNAN, Circuit Judge, There is no 
contention as to the complainants' title to the 
invention described in the patent set up in 
the bill, or as to the use of such invention 
by the defendants. The patent is for an im- 
proved process in the manufacture of white 
oxide of zinc, which Manning and Squier 
claim to have acquired a license to use dur- 
ing the term of the original patent, and the 
real and decisive inquiry in the cause is 
whether, by the true construction of this li- 
cense, or by operation of section 18 of the 
act of July 4, 1836, re-enacted by section 67 
of the act of July 8, 1870, the use of this 
process was authorized after the term of the 
extended patent began. 

The construction of the agreement of March 
17, 18C0, between Manning and Squier and 
Wetherill, is not altogether free from difla.- 
culty. Its phraseology is peculiar. It pro- 
vides for the sale, by Wetherill, to Manning 
and Squier, of two-thirds of his mineral lease 
of land in Lehigh county, from Jacob CorreU, 
including the steam-engine, tools, and all 
appurtenances, and also of "two-thirds of all 
his machinery, furnaces, engines, retorts, 
buildings, and materials whatsoever, now on 
or about the premises of the Wetherill Zinc 
Company, in the town of Wetherill, Pennsyl- 
vania, with rights to use all his patents and 
processes for the manufacture of zinc oxide, 
metallic zinc, retorts, etc., which said Weth- 
erill now has, or has in contemplation to ob- 
tain s= « « it being understood that the 
patents hithertofore referred to mean only 
those which he holds in his ovrn right." The 
interpretation of this contract is to be deter- 
mined by the sense in which the parties in- 
tended to use the terms employed to express 
it; and this must be gathered from the in- 
strument itself, irrespective of declarations, 
written or oral, by either party, as to his un- 
dei-standing of its meaning, or as to his mo- 
tives in maliing it. But in and of such an 
inquiry it is proper to consider facts cognate 
to the subject of the contract and within the 
knowledge of the parties, to which it may, 
therefore, be presumed that the stipulations 
of the contract were intended to be applied, 
and by which their effect and meaning were 
to be governed. 

2 [From 2 O. G. 471.] 



The subject-matter of the first clause of the 
contract was the Correll mineral lease, two- 
thirds of which is sold to Manning and 
Squier; "and also" a two-thirds interest in 
the machinery, furnaces, engines, buildings, 
and materials then on or about the premises 
of the Wetherill Zinc Company, at Wetherill, 
••with" rights to use Wetherili's patents and 
processes for the manufacture of zinc oxide, 
etc., which he then had, or had it in contem- 
plation to obtain. Now, it is clear that the 
interests conveyed in this lease, and the ma- 
chinery, etc., are separate and independent, 
because that is expressed in unambiguous 
and appropriate words. But are the rights 
to use the patents and processes dissociated 
from the use of the machinery, etc., by terms 
of like import? They are granted together, 
apparently as inseparable parts of a single 
subject-matter, or, at least, as if they had 
some understood dependency upon each other. 
Two-thirds of the ownership of the buildings, 
machinery, etc., are transferred not as a dis- 
tinct subject, but "with" rights to use cer- 
tain patents and processes related to the uses 
for which the buildings and machinery were 
designed and employed. They are thus a^o- 
ciated in the same clause, and are conveyed 
together in terms implying that the right to 
one is necessary to the appropriate enjoy- 
ment of the other. Where, then, were these 
processes to be used, and in what connection? 
Where else than at the place at which the 
appliances were provided, which might be 
adapted to tbe employment of all the pro- 
cesses comprehended in the grant, as tliey 
already were to some of them? For what 
other purpose can it be supposed the parties 
understood Wetherill to unite Manning and 
Squier with him in the ownership of the 
premises, unless it was to secure their con- 
tinued and successful Tise in the production 
of zinc in some of its forms, and w'lat more 
conducive to this purpose than to authorize 
the use of necessary methods, of which he 
had the monopoly? I do not, therefore, think 
it an unwarranted inference, from the words 
and tenor of the contract, that the parties 
intended the right to use Wetherili's patents 
and processes to be exercised in connection 
with the buildings, machinery, furnaces, en- 
gines, retorts, and materials granted with it, 
and consequently that such use was intended 
to be local and restricted. 

It is urged, however, that a right to use 
Wetherili's patented process for the manu- 
factiu'e of zinc oxide was not conveyed by the 
contract. This conclusion is founded upon the 
alleged effect of the concluding sentence of 
the first clause of the contract, which is, "it 
being Tmderstood that the patents hitherto- 
fore referred to mean only those which he 
holds in his own right." Before the date of 
the contract Wetherill had transferred inter- 
ests in his process patent to Chas, J. Gilbert 
and others, and was then only part owner of 
it; and it is therefore argued that he did not 
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hold it in his own right. That he was owner 
in part of this patent is undouhted, and that 
to the estent of his interest he held it in his 
own right Is also clear. Now, the qualifying 
words above quoted apply only to such pat- 
ents as he was the apparent hut not the real 
owner of, nor do they exclude patents of 
which his tenure was not exclusive. He was 
the patentee of the process for manufacturing 
white oxide of zhic, and to the extent of his 
untransferred interest he was competent to 
dispose of it, because he held it in his own 
right. He did dispose of part of this interest, 
expressly limiting the operation of his con- 
veyance to such interests as he was the real 
owner of. But it must be fm*ther observed 
that this process patent was the only one for 
the mauufactm-e of zinc oxide then held by 
Wetherlll. The right to use it was clearly 
conveyed by the contract, and it was the only 
patent then to which the words of the grant 
would apply. To exclude it from the -opera- 
tion of an unambiguous conveyance by giv- 
ing this effect to the restricting clause, which 
its terms do not clearly require, would vio- 
late a familiar rule of construction, which as- 
signs to a proviso the office only of qualifying 
the context, not of withdrawing from a grant 
a subject plainly embraced by it. 

But assuming that the construction given to 
the contract is erroneous, and that the license 
in dispute was unrestricted as to the place of 
its enjoyment, it is necessary to inquire wheth- 
er it extended beyond the terms of the original 
patent by the stipulation of the contract, or 
by operation of section 18 of the act of 1836. 

A license or contract for the use of an In- 
vention is subject to the same rules of con- 
struction which apply to any other contract 
The intentiin of the parties, as expressed in 
the contract, Is to be ascertained, and effect 
must be given to it accordingly, A transfer 
of an Interest in a subsisting patent will not 
extend beyond the term of the patent, unless 
there are words indicating an intention to con-, 
vey more than a present interest. This rule 
was applied in Wilson v. Rousseau, 4 How- 
[45 TJ. S.] 646, and in numerous other eases, 
and, I think, is clearly recognized in Philadel- 
phia, W. & B. R. Co. V. Trimble, 10 Wall. [77 XJ. 
S.] 367, and In Nicolson Pavement Co. v. Jenk- 
ins, 14 WaU. [81 U. S.] 452. In Philadelphia, 
W. & B. E. Co. V. Trimble, the language of the 
contract inanifestly embraced an extended term 
of the patent, In reference to it, the comt 
say: "The language employed is very broad; It 
includes alike the patents which had been 
issued and all which might be issued thereaft- 
er. .. . The entire Inventions and altera- 
tions and improvements, and all patents re- 
lating thereto, -whensoever issued, to the ex- 
tent of the territory specified, are within the 
scope of the terms employed. No other con- 
struction will satisfy them. Upon the fullest 
consideration, we have no doubt such was the 
meaning and intent of the parties." -The lan- 
guage employed in Nicolson Pavement Co. v. 
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Jenkins [supra] is not so broad, but the court 
held it to be equally significant of an inten- 
tion to convey an interest in the extended 
term. "Manifestly something more was in- 
tended to be assigned than the interest then 
secured by letters patent. The words 'to the 
full end of the term for which the said let- 
ters patent are or may be granted' necessaiily 
import an intention to convey both a present 
and a future Interest, and it would be a nar- 
row rule of construction to say that they 
were designed to apply to a reissue merely 
when the invention itself, by the very words 
of the assignment, is transferred." 

The words of the contract In this case are, 
"with rights to use all his patents and pro- 
cesses for the manufacture of zhic oxides, 
metallic zinc, retorts, etc., which said Weth- 
erlll now has or has in contemplation to ob- 
tahi." Now, I think the significance of the 
words "now has or has in contemplation to 
obtain," is merely to individuate the patents 
which the contract was Intended to embrace, 
and has no reference to the renewal or ex- 
tension of such patents. Two classes of sub- 
jects are refeiTed to: patents for the manu- 
facture of zinc oxide, metallic zinc, and for 
retorts, which Wetherlll then held, and pat- 
ents for the like subjects, which he Intended 
to obtain, but which had not been granted. 
They were intended, then, to show that not 
only processes of which he held the monopoly 
by patent, but also those of which he proposed 
to secure the monopoly by obtaining patents 
therefor, were to be covered by the contract. 
And this interpretation is confirmed by the 
fact that he had shortly before filed caveats 
for inventions relating to the manufacture of 
zinc, which he had not then perfected, and for 
which; of course, when matured, he contem- 
plated obtaining patents. In the absence of 
any words, therefore, Indicating an intention 
to deal with more than a present interest in 
the patent in question, the license stipulated 
for must be held to run only during the term 
of the original patent. 

And the same conclusion is applicable to 
the scope of the hcense granted by S. T. Jones 
to the Passaic Zinc Company, because by the 
terms of agreement between him and Weth- 
erlll, he was authorized to sell licenses to use 
"the invention of the improvement In the 
process for manufacturing the white oxide of 
zinc, for which he (Wetherlll) has applied for 
letters patent," only "for the whole term of 
the patent which may be granted." This is 
an express limitation of Jones' authority to 
sell licenses to tiae term of the patent for 
which WetheriU's application was then pend- 
ing; and no one, therefore, purchasing a li- 
cense from him would acquire a larger inter- 
est than he had the power to convey. 

But is the right to use the process in ques- 
tion secured to the licensees, during the term 
of the extended patent, by section 18 of the 
act of 1836? It is thereby enacted that "the 
benefit of such renewal shall extend to as- 
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signees and grantees of tlie right to use tlie 
thing patented, to the extent of their respec- 
tive interests therein," The construction and 
effect of this clause have been considered by 
the supreme court in several cases, involving 
the right to use machines after the end of 
the original term of the patent, but in no case 
has the effect of the clause, upon a license 
to use a process, been expressly determined 
by that court. But if the court has defined 
the meaning of the statute, a loyal respect for 
its authority demands that it should be fol- 
lowed, although the subject-matter to which 
its ruling was applied may be different from 
that out of which the present controversy has 
grown. 

In Wilson V. Rousseau, 4 How. [45 U. S.] 
G69, the question was presented, whether, by 
force of section 18 of the act of 1836, an ex- 
tended patent, granted to Woodworth's ad- 
ministrator for his planing-machine, inured 
to the benefit of an assignee under the origi- 
nal patent, and the court held that it did not, 
but that it protected only purchasers or own- 
ers of machines during the original term, in 
the mere use of them after the end of that 
term. This conclusion necessarily involved a 
determination of the true meaning and scope 
of section IS, and in reference to it the court 
say: "The extension of the patent, under 
section 18, is a new grant of the exclusive 
right or monopoly in the subject of invention 
for seven years. All the rights of assignees 
or grantees, whether in a share of the patent 
or to a specified portion of the territory held 
under it, terminate at the end of the fourteen 
years, and become reinvested in the patentee 
by the new grant. From that date he is again 
possessed of the 'full and exclusive right and 
liberty of making, using, and vending to oth- 
ers the invention,' whatever it may be. Not 
only portions of the monopoly held by as- 
signees and grantees as subjects of trade and 
commerce, but the patented articles or ma- 
chines throughout the countiy, purchased for 
practical use in the business affairs of life, 
are embraced within the operation of the ex- 
tension. This latter class of assignees and 
gi'antees are reached by the new grant of the 
exclusive right to use the thing patented. 
Purchasers of the machines, and who were 
in the use of them at the time, are disabled 
from further use immediately, as that right 
became vested exclusively in the patentee. 
Making and vending the invention are pro- 
hibited by the corresponding terms of his 
grant." 

And again: "Against this view it may be 
said that 'the thing patented' means the in- 
vention or discovery, as held in McClurg v. 
Kingsland, 1 How. [42 TJ, S.] 202, and that 
the right to use *the thing patented' is what, 
in terms, is provided for in the clause. That 
is admitted; but the words, as used in the 
connection here found, with the right simply 
to use the thing patented, not the exclusive 
right, which would be a monopoly, necessari- 



ly refer to the patented machine and not to 
the invention; and, indeed, it is in that sense 
tbat the expression is to be understood gen- 
erally throughout the patent law, when taken 
in connection with the rjght to use in contra- 
distinction to the right to inake and sell. 

"The 'thing patented' is the invention; so 
the machine is the thing patented, and to use 
the machine is to use the invention, because 
it is the thing invented, and in respect to 
which the exclusive right is secured, as is 
also held in ilcOlurg v. Kingsland [supra]. 
The patented machine is frequently used as 
equivalent for the 'thing patented,' as well 
as for the invention or discovery, and no doubt 
when found in connection with the exclusive 
right to make and vend always means the 
right of property in the invention— the mo-' 
nopoly; but when in connection with the sim- 
ple right to use, the exclusive right to make 
and vend being in another, the right to use 
the thing patented necessarily results in a 
right to use the machine and nothing more. 
Then, as to the phrase, 'to the extent of their 
respective interests therein,' that obviously 
enough refers to their interests in the thing 
patented, and in connection with the right 
simply to use, means their interests in the 
patented machines, be that interest in one or 
more, at the time of the extension. 

"This view of the clause, which brings it 
down in practical effect and operation to the 
persons in the use of the patented machine or 
machines at the time of the new grant, is 
strengthened by the clause immediately fol- 
lowing, which is, that no extension of the pat- 
ent shall be granted after the expiration of 
the term for which it was originally issued.' " 

To the same effect is Bloomer v. McQuewan, 
14 How. [55 IT, S.] 547. The opinion of the 
court was delivered by the chief justice, and, 
while he adopts fully the reasoning of the 
opinion in Wilson v. Rousseau [supra], he ex- 
pounds, at some length, the reasons for which 
the distincUon is made in the act of 1836, be- 
tween assignees of a share of the monopoly 
and the purchasers of machines to be used in 
the ordinary pursuits of business. 

A broad distinction is thus indicated between 
the use of an invention and the use of a pat- 
ented machine. While the right to the use of 
the invention expires with the end of the term 
of the original patent, the right to the con- 
tinued use of the machine, which embodies it, 
is protected. The law did not intend to revive 
an assignment or grant which expired with the 
term of the original patent, but to protect a 
species of tangible property, sold by the pat- 
entee, the value of which depended chiefly upon 
the owner's right to use it, and which, without 
some saving provision, would fall within the 
grasp of the exclusive rights vested in the pat- 
entee by the extension. It was manifestly, 
then, something less than the entire right to use 
the hivention which the act contemplated. 
What that is, is clearly stated in the opinion of 
the court not as a dietmn of the judge who de- 
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llvered it, but as an exposition of tlie meaning 
of the act, which was necessary to a decision 
of the cause. "The thing patented" is the sub- 
ject of the use, and the court say, where these 
words are employed in the act in connection 
simply with the right to use, they refer only 
to the patented machine, and not to the inven- 
tion. This, then, is an authoritatiye defini- 
tion of their significance in the clause hi ques- 
tion, and they must therefore he takeai to mean 
-a specific machine, and, in connection with the 
"Other words of the clause, to confer a right to 
use it, "nothuig more." And it has shice heen 
Tield that this right is restricted to the mere 
use, and does not cover the reconstruction of 
the machhie. It necessarily follows that this 
saving clause is applicable only to inventions 
which are susceptible of embodiment in a sub- 
stantial and tangible fonn, and not to those 
which consist in a formula for producing pre- 
scribed results, and when those results are ob- 
tained, there is an end of the thing patented, 
and which, as often as it is employed in prac- 
tice, involves the renewed use or reproduction 
of tiie entire invention. 

But it is urged that where a process requires 
the use of a peculiar machine or apparatus for 
its practice, the right to use the process until 
iiie apparatus is worn out is within the protec- 
tion- of the act. If the tifle to both was con- 
centrated in the same person and by the same 
patent, the argument would have, perhaps, un- 
answerable force. But where it is held by dif- 
ferent persons and under distinct patents, it is 
difficult to see how a grant of an interest in 
one can carry with it any interest in the other. 
Burrows was the patentee of a furnace adapted 
to the use of 'Wetherill's process, and by Bur- 
rows* assignment the respondents acquired a 
right to use it. But that assignment did not 
touch Wetherill's invention, and they had no 
right to practice it in the Burrows furnace with- 
out "Wetherill's authority. When they obtahi- 
ed his authority, the contract which granted it^ 
was the sole source of their right, and had no 
dependent relation to a distinct contract with 
another. If Bmrows' assignment conveyed an 
interest in his invention alone, and gave no 
right whatever to the use of Wetherill's, an 
■extension of the patents for either or both of 
them could not operate to establish an insepara- 
ble connection between them. The only effect 
of the saving clause in question is to continue 
the right to use a patented machine after the 
renewal of the patent, where such right was 
-derived from an assignment or grant by the 
patentee, and it can not, by any constructive 
expansion, be made the source of a right in the 
creation of which the patentee had no agency. 

Two cases have been referred to, in which 
a broader effect is given to the act of 1836 than 
is ascribed to it in Wilson v. Rousseau, and 
which demand only a brief notice. 

The first of these is Wilson v. Turner [Case 
No. 17,845], in which the defendant was the 
owner of a Woodworth planing-machine, by 
virtue of an assignment of- an interest in the 



original patent, and claimed the right to use if 
after the extension of the patent. Chief Jus- 
tice Taney delivered the opinion of the circuit 
court, dismissing the bill on the ground that 
the act of 1836 extended the entire right vested 
by the assignment during the term of the re- 
newed patent. The cause went to the su- 
preme court, and was there heard in coimec- 
tion with Wilson v. Rousseau. Although the 
decree of the circuit court was attirmed, it 
was expressly for the reasons stated in Wilson 
V. Rousseau, the chief justice concurring in 
the opinions in both eases. The restricted op- 
eration there given to the act is irreconcilable 
with the construction of it hi the court below, 
and the judgment must therefore be taken as a 
distinct rejection of the broad views of the 
chief justice in the circuit court, as indicative 
of a change of opinion on his part. 

In Day v. Union India-Rubber Co. [Case No. 
3,691], the learned judge of the circuit court 
adopted the views of Chief Justice Taney in 
Wilson V- Turner [supra], and held that the act 
of 1836 protected the continued use of a process 
by a licensee under the original patent. Upon 
this interpretation of the act the judge rested 
his decision of the cause, and supported it by 
an elaborate and impressive argument. This 
case also went to the supreme court, and is re- 
ported m 20 How. [61 U. S.] 216. The same 
judge who delivered the opinion in Wilson v. 
Rousseau also delivered the opinion of the court 
in this case, and he puts its decision upon the 
ground that the license set up by the defend- 
ants in terms covered the extended term of the 
patent, and he does not advert at all to the view 
taken in the circuit court of the act of 1836. It 
is obvious, therefore, that the effect of the act 
was an immaterial question, and that the si- 
lence of the court in regard to it does not imply 
any approval of the views of the judge of the 
circuit court. Thus unimpugned by any au- 
thorized doubt or denial of its soundness. Wil- 
son V. Rousseau must be regarded as determin- 
ing the meaning of the act, and its conse- 
quent inapplicability to the defense of the 
respondents. 

The patent of Wetherill was extended on 
November 13, 1869. The Passaic Zinc Com- 
pany used his processes after that date, and 
so was an infringer. It is unnecessary, there- 
fore, now to determine the effect of its agree- 
ments with Manning and Squier upon its 
liability as an infringer after their date. 

The complainants are entitled to an injunc- 
tion and an account, and a decree wiU be en- 
tered therefor; but if the respondents, with- 
in twenty days, give bond in such sum, with 
security, as the court or judge thereof shall 
approve, to secure the payment of the prof- 
its and damages hereafter decreed against 
them, the issuing of the injunction will be 
suspended until the further order of the 
court. 

[For other 'cases involving this patent, see note 
to Wetherill v. New Jersey Zinc Co., Case No. 
17,463.] 
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Case ]Sro. 17,466. 

In r© WETMORE et al. 

P.6 N. B. R. 514.] 1 

District Court, E. D. Michigan. 1877. 

Bankrdptox — Election of Assignee — Confirma- 
tion BY Co0KT— Rights op Minority. 

1. Wliere the assignee chosen had been for 
several years the bookkeeper of one of the bank- 
rupts, and said bankrupt and his attorney en- 
deavored to control the action of the meeting 
in electing him, and both voted for him on pow- 
ers of attorney, confirmation was refused, al- 
though the election was almost unanimous, as 
it appeared that a large number of individual 
creditors of said bankrupt were not and could 
not, under the law, be represented at such meet- 
ing. 

2. The district judge is bound to see that the 
rights of the minority are protected, and to re- 
fuse confirmation where he has good reason to 
suspect the assignee has been chosen in the in- 
terests of the bankrupts, or if the circumstances 
are such as to indicate that the election was not 
a fair one. 

[In the matter of Wetmore & Bro., bank- 
rupts.] 

On objections to confirmation of assignee. 
On the 25th of August a meeting was held be- 
fore the register, at •which thirty-five cred- 
itors, representing thirty-five thousand nine 
hundred and fifty-five dollars, voted for Mr. 
Williams, and three creditors, representing 
one thousand and forty-four dollars, voted 
against him. The matter came before the 
court upon objections filed by these three 
creditors, certified by the register with his 
opinion that the election should be approved 
by the judge. 

George W. Moore, for objecting creditors. 
D- H. Ball and H. W. Montrose, for as- 
signee. 

BROWN, District Judge. While the choice 
of an assignee is vested by law in a majority 
in number and amount of the creditors, it is 
subject, nevertheless, to the approval of the 
district judge— a provision which implies a 
discretionary power to disapprove the choice 
so made. While the judge ought not arbi- 
trarily, capriciously, or from dislike or par- 
tiality, to overrule the decision of the cred- 
itors, he is bound to see that the rights of 
the minority are properly protected, and to 
refuse confirmation where he has good rea- 
son to suspect the assignee has been chosen 
in the interest of the bankrupts. In re Bliss 
[Case No. 1,543]. I think he is not bound 
to find as a fact that the assignee is incom- 
petent, corrupt, or unfit, but may decline to 
approve if the circumstances are such as to 
indicate the election -was not a fair one, or 
that the assignee will not truly represent the 
body of the creditors. In re Olairmont [Id, 
2,781]. For example, any interference of the 
register in the election is wholly unwarrajat- 
able and improper. In re Smith [Id. 12,971]. 
A creditor who has received an unlawful 
preference is ineligible by the statute. A 

1 [Reprinted by permission.] 



near relative of the bankrupt is regarded as 
objectionable. In re PoweU [Id. 11,354]; In 
re Bogert [Id. 1,598]. And the practice of 
soliciting votes by a candidate who was a 
stranger to the creditors, and made it a regu- 
lar business to seek out creditors and per- 
suade them to vote for him, has been held 
cO vitiate an election. In re Doe [Id. 3,957]; 
In re Mallory [Id. 8,990]. And in one case 
the fact that the assignee was the confi- 
dential clerk of the bankrupt's^ attorney was- 
considered good reason for withholding ap- 
proval of the choice. Id. In cases of com- 
mon law assignments, wherever like rela- 
tionships are shown, the parties are held tO' 
stricter proof of the fairness of the transac- 
tion. "Any relation which gives rise to confi- 
dence, though not a badge of fraud, strength- 
ens the presumption that may arise from 
other circumstances, and serves to elucidate, 
explain or give color to the transaction." 
Bump, Fraud. Conv. p. 96. Indeed, cases 
under the bankrupt law are numerous where 
judges have refused to confirm, though no 
evidence was produced of incapacity or want 
of integrity. 

In the case under consideration, Mr. Wil- 
liams, the choice of the creditors, had been 
for several years the bookkeeper of Mr. Wil- 
liam L. Wetmore, one of the bankrupts. Mr. 
Wetmore and his attorney were present at 
the first meeting of the creditors and pro- 
cured an adjournment, urging as a reason 
that many additional claims would be proved. 
Several of those claims were subsequently 
proved, and the vote of the creditors, except 
in three instances, cast for Mr. Williams, 
Mr. Wetmore and his attorney attended the 
adjourned meeting, endeavored to control its 
action, and both voted under powers of at- 
torney received from different creditors, and 
made an effort to have the bond fixed at 
five thousand dollars, which, considering the 
o assets are eight hundred thousand dollars, 
may be regarded as a merely nominal 
amount. It also appeared that five deposi- 
tions in proof of debts were made upon 
blanks obtained by Wetmore from the regis- 
ter, all of whom voted for the same candi- 
date; that one creditor to the amount of 
over ten thousand dollars, more than one- 
quarter of the amount represented at the 
meeting, voted with the majority, and that 
it had a claim against the bankrupts only 
as endorser upon paper, the makers of which 
were responsible; that an attorney repre- 
senting one of the larger creditors was eu 
relative by marriage, and had been in the- 
employ of the bankrupt as clerk; that th& 
son, wife, and brother-in-law of one of the 
bankrupts also proved debts and voted with- 
the majority; that the wife of a partner of 
a banla-upt in another company also proved 
a large claim and cast her vote in the same 
direction; that a short time prior to the insti- 
tution of proceedings, one of the bankrupts 
executed to his son and also to his partners 
deeds of land acknowledged before Mr. Wil- 
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liams as notaiy public. I am satisfied, too, 
from the testimony, that one of the bank- 
rupts, prior to the meeting, was actively en- 
gaged soliciting votes for his candidate, and 
made some efforts to secure his election. 

While perhaps none of the above facts 
standing alone would justi^ a refusal to con- 
firm, taken together they raise in my mind 
a very grave suspicion that the election was 
really in the interest of the bankrupts. It 
is true the majority in number and amount 
was very large. Out of forty-three creditors, 
representing thirty-nine thousand three hun- 
dred and eighty-eight dollars, thirty-five rep- 
resenting thirty-five thousand nhie hundred 
and fifty-five dollars voted for- Mr. Williams, 
and but three, representing one thousand and 
forty-four dollars, voted against hun. In 
fact, the election was so nearly unanimous I 
should feel almost justified in refusing to 
listen to the protest of the minority, were 
it not that the individual creditors of William 
L. Wetmore, aggregating some eight hundred 
thousand dollars, were not, and under the 
law could not be, represented at the meeting. 
In re ScheifEer [Case No. 12,445]. They are, 
however, entitled to the protection of the 
coOTt, and the very fact of then: inability to 
vote renders it the more necessary that the 
assignee thus chosen by a small fraction of 
the creditors should be not only above cavil, 
but beyond suspicion. While there is not 
the slightest imputation upon the character 
of the assignee, the evidence that he was 
elected hi the interest of the bankrupt Is too 
strong to justify my approval of the choice. 

An order will be entered referring it to the 
register to call a new election. The register 
is further instructed to receive no votes cast 
by the bankrupts or their solicitors of rec- 
ord under powers of attorney from other 
creditors, and to fix the bond at not less than 
fifty thousand dollars. There is also a dis- 
cretion in the register to postpone the proof 
of debts about which there is any doubt until 
after the election of an assignee, and I think 
this discretion should be exercised where 
claims are presented by the wife or son of the 
bankrupt, unless it be made entirely clear 
that they are just debts against the estate. 
In re Northern Iron Go. [Case No. 10,322J; In 
re Jackson [Id. 7,123]. 
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WETMORB V. LAIRD. 

[5 Biss. 160.] 1 

Circuit Court, N. D. Illinois. July, 1870. 

Deeds — A-CKNottledgsiest — ^Notart's Seal. 

1. Nothing will be presumed in favor of a 
notary's certificate of acknowledgment. He 
must state all the facts necessary to show a 
valid official act, and that he has affixed his 
notarial or official seal. 

[Cited in Muncie Nat. Bank v. Brown, 112 
Ind. 477, 14 N. E. 358.] 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



2. A certificate which fails to show that the 
seal affixed is his notarial or official seal, is in- 
sufficient. 

This wag an action of ejectment which 
was tried before a jury at the May term, 
and verdict found for the plaintiff. Motion 
for new trial was interposed on the part of 
the defendant and two errors assigned: 
First, that the court erred in admitting in 
evidence on the part of the plaintiff a certi- 
fied copy of a deed from Julius O. Harris to 
Nathan D. Elstan. The objection made to 
that deedi was, that there is no seal to the 
notary public's certificate of acknowledg- 
ment. The attesting clause to the notary's 
certificate simply reads as follows: '•Wit- 
ness my hand and seal this day," etc.; and 
the certified copy contains merely a scrawl. 
The defendant claimed that the deed must 
show affirmatively that the notary public 
has a seal and that he has aflSsed his no- 
tarial seal to the certificate. 

BLODGETT, District Judge. Plaintiff con- 
tended that when a notary public says, 
"Witness my hand and seal," he means his 
notarial seal. But after an examination of 
the authorities touching this question, I have 
come to the conclusion that nothing should 
be presumed, in favor of a notary public's 
certificate of acknowledgment to a deed of 
conveyance; he must state all the facts 
necessary to show a valid official act on his 
part, and, inasmuch as the statute express- 
ly provides that a notary public must au- 
thenticate his certificate of acknowledg- 
ment to a deed by his notarial seal, It seems 
clear to me that the certificate itself must 
expressly affirm and show that he has so 
authenticated it; in other words, he must 
state he has affixed his official or notarial 
seal; and it must appear from the inspec- 
tion of the original paper that there is such 
a seal affixed to the deed. In this case, in- 
asmuch as only a certified copy was used, 
and as the recorder has probably not made 
a fac simile of that seal on the record book 
of the deed, we are of course in the dark as 
to just what the original deed did express 
on its face. It may have had merely a 
scrawl; it may have had a regularly cut, en- 
graved or stamped seal of the notary pub- 
lic; but, be that as it may, I do not think 
you are to stand by the seal alone. I think 
you must have also the certfficate of the offi- 
cer that what purports to be his seal is his" 
official seal. Inasmuch as this deed is 
wholly barren of any statement of this kind, 
and fails to show affirmatively that the seal 
affixed to the instrument is his notarial or 
official seal, I think it was erroneously re- 
ceived in evidence by the court. As this 
was one of the material deeds making out 
the plaintiff's chain of testimony, without 
which he was unable to attain title, prima 
facie, to himself, of the property, it is suffi- 
cient to dispose of this motion for a new 
triaL 
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The other error assigned, the refusal on 
the part of the court to receive in evidence 
the auditor's deed, which was offered as 
proving a connected title under the limita- 
tion law of 1835, I do not deem it necessary 
to pass upon. New trial granted. 

Consult Booth v. Cook, 20 111. 129. 



Case "No. 17,468. 

WETMORE V. JIIOE. 

[1 Biss. 237.] 1 

"Circuit Court, B. D. Michigan. June, 1858. 

Pedekaii Codrts— Ouigisal Jurisdiotios — Mar- 
shal's Bono. 

1. Under the act of April 10th, 1806 [2 Stat. 
372], and on the general principle that where 
the courts of the United States have original 
jurisdiction, whether from the character of the 
claim, or the citizenship of the parties, they 
may entertain proceedings against the marshal 
and his sureties, the circuit courts have jurisdic- 
tion of suits on marshal's bonds without refer- 
ence to the citizenship of the parties. 

[Distinguished in Pierson v. Philips, 36 Fed. 
837; Hagood v. Blythe, 37 Fed. 251.]' 

2. The cases where such jurisdiction may not 
be exercised, are exceptional. 

3. After judgment has once been entered for 
the penalty, it remains as security for all per- 
sons injured by default of the marshal. Com- 
plaints may be made, damages assessed, and 
executions issued, until the whole penalty shall 
have been recovered. 

This is an action brought against George 
W. Rice as marshal, and his smreties, for the 
penalty of twenty thousand doUars, the pen- 
alty of the marshal's bond on the ground 
that he permitted a certain vessel, in his cus- 
tody by legal process, to go a voyage up the 
Lakes by reason of which she was lost in a 
storm, and the plaintiff failed to recover his 
claim against the vessel which had been at- 
tached at his instance. The defendants de- 
murred and assigned several grounds of de- 
murrer; 1. That it does not appear that the 
court has jurisdiction, the parties not ap- 
pearing to be citizens of different states. 
The other grounds it is not necessary to men- 
tion. 

Walker & Russell, for plaintiff. 

The subject matter of the suit, and not the 
citizenship of the parties, nor the amount in 
controversy, determines the jurisdiction, as 
in causes of admiralty and patents. 2 Stat. 
373; Conk. Prac. 65; Gwin v. Breedlove, 2 
How. [43 U. S.] 29; U, S. v. Myers [Case No. 
15.844]; Gwin v. Barton, 6 How. [47 U, S.] 7. 
The first and second sections of the act of 
April 10, 1806, speak of suits upon these mar- 
shal's bonds, evidently meaning in the fed- 
eral courts — congress does not undertake to 
confer jurisdiction upon state courts. Before 
this statute these bonds, running to the Unit- 
ed States, could be sued in the name of the 

1 [Reported by .Tosiah H. Bissell, Esq., and 
here reprinted by permission.] 



United States in the federal courts,— the only 
effect of the statute of 1806, in this respect 
is to change the plaintiff, and authorize the 
party in interest to sue, the tribimals remain- 
ing the same. 

Goodwin & Goodwin, for defendants. 

McLEAN, Circuit Justice. As the plaintiff 
and defendants are citizens of Michigan, there 
Is no ground for jurisdiction from the citi- 
zenship of the parties. But it is contended 
that the jurisdiction may be maintained from 
the character of the case and the act of con- 
gress, on the same principle as suits under 
the patent laws and in admiralty. Jurisdic- 
tion is given exclusively In the distilet courts 
of the United States in all cases of admi- 
ralty, and express provision is made by law 
for the exercise of jurisdiction in patent 
cases. But there is no such provision in re- 
gard to suits on marshal's bonds. 

In the second section of the act of 1806, 
"relating to marshal's bonds for the faithful 
perfoi-mance of his duties" (2 Stat. 372), it 
is provided, that any one injured by a breach 
of the condition of the bond may institute a 
suit upon it, in the name and for the sole 
use of such party; and thereupon to recover 
such damages as shall be legally assessed, 
with costs of suit, &c. And the third sec- 
tion declares that said bond, after a judg- 
ment, shall remain as a security for the 
benefit, of any one injured by the misconduct 
of the marshal, and the saine proceedings 
shall be had as above stated. Such suits are 
required to be commenced within sis years 
after the right of action shall have accrued. 

The question of jurisdiction as raised in 
this ease seems never to have been made or 
decided in the supreme court or in any of 
the circuit eoui-ts. The case of Bispham v. 
Taylor [Case No. 1,443] was founded upon a 
marshal's bond, but the question of jurisdic- 
tion was not made, and, of course in the re- 
port of the case, no reference was maae to 
it The inference that, as the citizenship of 
the parties was not noticed by the court, it 
was deemed unnecessary to be alleged, is not 
sustained, as it appeal's in the declaration 
there was an averment of the citizenship of 
the plaintiff which gave jurisdiction. And 
the same remark applies to the ease of Sper- 
ring V. Taylor [Id. 13,235], referred to in the 
same volume. Neither of these cases brought 
before the court the question of jurisdiction. 

In the case of Postmaster General v. Early, 
12 Wheat. [25 U. S.] 136, there was no point 
ruled which has a direct bearing on the ques- 
tion before us. In that case the court says, 
"The postmaster general cannot sue in the 
federal courts under that part of the constitu- 
tion which gives jurisdiction to those courts, 
in consequence of the character of the party, 
nor is he authorized to sue by the judiciary 
act [1 Stat. 731. He comes into the courts 
of the United States under the authority of 
an act of congress, the constitutionality of 
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which rests upon the admission that 'his 
suit Is a case arising under a law of the 
United States." The act referred to is that 
of the 30th April, 1810, which authorizes the 
postmaster general to hring suit. 

The ease of Gwin v. Breedlove, 2 How. 
[43 U. S.] 29, was a writ of error to revise 
the proceedings of the circuit court of the 
United States, in the state of Mississippi, 
agahist Gwin, as marshal of that state, imder 
a statute of the state authorizing a procedure 
against sheriffs and their sureties, which had 
been adopted by the circuit court. The court 
sustained the summary proceedings, as in- 
cidental to the suit of Breedlove v. .Gwin, 
in which a judgment had been rendered. 
But the point did not come up in that case, 
whether a suit on the bond could have been 
sustained as an independent action by par- 
ties living within the state in which suit was 
brought. 

In a dissenting opinion, Mr. Justice Daniel 
said that the marshal would also be liable 
upon his official bond, because the judiciary 
act confers a right of action thereon without 
restriction as to citizenship, on all persons 
who may be injured by a breach of the con- 
dition of that bond. But he remarks, if a 
further or different recourse is sought against 
the marshal, one which may be supposed to 
arise either from the inherent power of the 
court over its officer or its judgments, then 
It Is presumed that those who seek such re- 
course must show their right as arising out of 
the character to sue in the federal courts; 
they must show themselves by regular aver- 
ment to be citizens of a state other than that 
of him whom they seek to implead. 

So far as regards any procedure against the 
marshal as an officer of the court, for a fail- 
ure in the performance of his duty, whether 
under a rule of court or by attachment, there 
can be no doubt of the power of the court. 
But the proceeding under examination Is by 
an action on the marshal's bond, with the 
view of making his sureties responsible. 
This action is founded, not on any default 
of the marshal, under process issued by this 
comt, but by a proceeding in admiralty in the 
district court It does not then arise as an 
incident to any action in this court. It is an- 
independent action In this court between citi- 
zens of the same state. 

The argument ab inconvenienti is a strong 
one, but on such ground the jurisdiction of 
this coinrt has never been exercised. It has 
often been held that the consent of parties 
cannot confer it, as, it is a matter of law. 
The sureties who are sought to be made lia- 
ble are strangers to the proceedings in ad- 
miralty, out of which this case has arisen. 
They have a right to be heard in their de- 
fense untramraeled by any previous proceed- 
ing, except the matters of record which show 
the delinquency of the marshal. He being 
the principal and a party to such proceeding, 
it is binding on his sureties. 

The act of 1800 (2 Stat 372), in relation to 
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marshal's bonds, provides that suit may be- 
brought thereon, and that the judgment shall 
remain as a security for others who may be 
injured by the acts of the marshal. From 
these and other provisions in the act, it Is- 
argued that on a marshal's bond suit may 
be brought without reference to the citizen- 
ship of- the parties as on a patent right or in 
admiralty. The jurisdiction is expressly given 
in. both these eases under express provisions, 
whilst in regard to marshal's bonds there is- 
no such provision. 

It may be assumed that in all cases where- 
the courts of the United States have original 
jurisdiction, whether from the character of 
the claim or the citizenship of the parties^ 
there may be a procedure against the mar- 
shal and his sureties, so far as such pro- 
cedure may be incident to the original suit. 
And as this view brings the marshal's bond- 
generally within the jurisdiction of the court, 
the cases where such Jm-isdiction may not be 
exercised form an exception to the general 
rule, and for which no special provision is- 
made. 

I am inclined to believe that all cases may 
be brought under the provision of the 3d 
section of the act of 1806, which provides 
that the bond, after judgment, shall remain 
as a security for others who shall be injured 
by breach of Its condition, until the whole- 
penalty shall have been recovered. Beyond 
this the sureties are not responsible, but the 
marshal is bound on common law principles. 

A judgment having been rendered for the 
amount of the penalty, it stands as a security 
to all who may be injured by the default of 
the marshal. Complaints may be made sub- 
sequent to the judgment in proper form, and 
the amounts being ascertained on issues 
made to the court or jury, executions may be- 
ordered until the penalty shall be exhausted. 
In this form every case may be legally em- 
braced, with little expense, and speedily. 



Case ISTo. 17,469. 

WETMORE et al. v. ST. PAUL & P. B. 00. 
[See 3 Fed. 177.] 



WETMORE, The A. R. See Case No. 569. 



Case 'No. 17,470. 

"WETTER et al. v. SCHELIi. 

[11 Blatchf. 193.] i 

Circuit Court S. D. New Torlr. June 13, 1873. 

CosTOMS Duties — Protest as to Future Impor- 

TATIOXS. 

A valid prospective protest against the pay- 
ment of duties, made on a particular importa-tion 
of merchandise, and expressing the intention^ 
of the importer that the protest shall apply to- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict .Tudge, and here reprinted by permission.]. 
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all future similar importations made by him, is, 
under section 5 of the act of March 3d, 1857 
{11 Stat. 195), as well as under the prior act 
of February 26th, 1845 (5 Stat. 727), valid as 
to subsequent importations of similar merchan- 
dise, on which like duties are exacted, as re- 
spects not only future exactions of like duties 
from the protesting party by the same collect- 
or, but as respects future exactions of like du- 
ties from him by a succeeding collector. 
[Cited in Ullman v. Murphy, Case No. 14,3^; 

Davies v. Miller, 130 U. S. 287, 9 Sup. Ct. 

561; Schell's Bx'rs v. FauchS, 138 U. S. 

572, 11 Sup. Ct. 380.] 

{This was an action by A. Wetter and oth- 
ers against Augustus Schell, colleetor of cus- 
toms for the port of New York, to recover back 
certain duties paid under protest. Heard on 
motion of the defendant to open a judgment 
heretofore rendered against him, and to set 
aside the verdict of the jury.] 

Henry E. Tremain, Asst. Dist Atty., for the 
motion. 
Almon W, Griswold, opposed. 

, BLATGHFORD, District Judge. The ques- 
tion must be regarded as settled in this dis- 
trict, that, under the act of March 3d, 1857, § 
6 (11 Stat 195), as well as under the prior act 
of February 26th, 1845 (5 Stat. 727), a valid 
prospective protest against the payment of 
duties, made on a particular importation of 
merchandise, and expressing the intention of 
the importer that the protest shall apply to 
all future similar importations made by him, 
is valid as to subsequent importations of sim- 
ilar merchandise, on which like duties are ex- 
acted. Steegman v. Maxwell [Case No. 13,- 
344]; Hutton v. Sehell [Id. 6,961]. 

But, in reference to the present case, it Is 
urged, on the part of the defendant, that a 
prospective protest made during the term of 
office of his predecessor in the office of col- 
lector, is not applicable to duties paid during 
the term of office of the defendant. It satis- 
factorily appears, that all the duties embraced 
In the refund covered by the judgment in this 
case were paid to the defendant, and it is by 
no means clear that a prospective protest cov- 
ering exactions of the character of those em- 
braced in this judgment was not made by the 
plaintiffs during the term of office of the de- 
fendant. It does appear, however, that all 
the items of refund covered by the judgment 
In this case fall withui the terms of a pro- 
spective protest in regard to the exaction of 
the same, made by the plaintiff to Mr. Red- 
field, the predecessor of the defendant in the 
office of collector. Although there is no re- 
ported ease covering this question, the point 
has long been regarded as setUed in this court 
in favor of the validity and sufficiency of 
^uch a protest, as respects not only future ex- 
actions of like duties from the protesting party 
by the same collector, but as respects future 
exactions of like duties from him by a suc- 
ceeding collector. The records of this court 
show that the question came before Mr. Jus- 
tice Nelson, in this court, in March, 1863, in 
the case of Chouteau v. Redfield [Case No. 2,- 



696], where the district attorney, acting for 
the defendant, as colleetor, excepted to a re- 
port in favor of the plaintiffs, on the ground 
that a prospective protest made in the time of 
Collector Bronson, the predecessor in office of 
Mr. Redfield, was not good as against the lat- 
ter, or against any other collector than the one 
in office at the date of the protest The ex- 
ception was argued by the counsel for the par- 
ties respectively, and Mr. Justice Nelson de- 
cided in favor of the plaintiffs, and overruled 
the exception, and confirmed the report, by a 
decision signed by him, and now on the files 
of this court, embodying the foregoing state- 
ment of the point decided. This decision has 
been followed and applied in many eases since, 
and I am satisfied It Is a correct one. The 
motion of the defendant to open the judgment 
herein, and to set aside the verdict and the 
report, is denied. 



Case No. 17,471. 

WETZELL V. BUSSARD. 

[2 Cranch, C. O. 252.] i 

Circuit Court, District of Columbia. Oct 
Term, 1821.2 

Practice— Plea of Limitation. 

If the defendant instructs his attorney to plead 
the statute of limitations, and he pleads it aft- 
er the rule-day, the court will refuse to order the 
plea to he stricken out if the attorney, having 
been recentiy admitted to practice, was ignorant 
of the rule which requires that such a plea 
should be filed strictiy within the rule-day. 

[Followed in Union Bank v. Eliason, Case 
No. 14,350.] 

The plea of limitations was filed ha this 
cause after the rule^ay, and the Issue was 
made up by the derk, 

Mr. Redin and Mr. Swann, for plaintiff, 
moved the court to order the plea to be strick- 
en out, because not filed before the expira- 
tion of the rule to plead; and cited the case of 
Thompson v. Affliek [Case No. 13,939], in this 
court at June term, 1812, in which the court 
decided that they would not receive the plea 
after the rule-day, imless upon affidavit show- 
ing that it is necessary for the justice of the 
case. 

Mr. Jones, for defendant, opposed the mo- 
tion, and produced the affidavit of Mr. Tur- 
ner, the defendant's attorney, stating that he 
w^s admitted to practice at June term, 1820, 
which was the return term of the writ in this 
ciause. That his appearance for the defendant 
was entered at that term; and that during 
that term he was instioicted by the defendant 
to plead the statute of limitations. That up- 
on iaqulring of some of the practitioners at 
what time It was necessary to plead, he was 
informed and understood that all pleas would 
be in time if ffied during the second or im- 
parlance term. He did not ask particularly 

1 [Reported by Hon. William Oramch, Chief 
Judge.] 

2 [Affirmed in 11 Wheat (24 TJ. S.) 309.] 
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as to tlie plea of limitatioiis, and did not know 
that it Tvas an exception to the general rale; 
jSLUd therefore did not file the plea until the 
second term. There "was also an aflSLdavit of 
the defendant himself, confirming that of jVIt. 
Turner, and stating facts tending to show 
that the plea was necessary to the justice of 
the ease. 

THE COURT (nem. eon.) refused to strike 
out the plea, prmcipally on the ground stated 
in the affidavit of Mr. Turner. 

There was a demurrer to the evidence, up- 
K)n which this court rendered judgment for 
the defendant at October term, 1822, which 
was affirmed hy the supreme court of the 
United States. 11 Wheat [24 U. S.] 309. 



WETZBJLIi (YOUNG v.). See Case No. 18,- 
176. 



Case K"o. 17,47S. 

The WEXFORD". 

[6 Ben. 119.] i 

District Court, E. D. New Tork. May, 1872. 

Salvage— IsEQuiTABLB Agreement— Costs. 

1. A brig, dismasted and in distress, was fall- 
en in with at sea, by a pilot boat. The master 
■of tiie brig liad been hurt and was confined to 
his bed. Her owner was on board. The pilots 
boarded her and demanded §5,000, to tow her 
into port. This was refused, and they came 
down to $2,500, threatening to leave the brig 
if an agreement to pay that sum was not made. 
The master and owner thereuiwn agreed to pay 
them the $2,500, and the pilot boat took hold 
of the brig, and after nine days' towing, brought 
her in safety into the port of New York. The 
brig and her cargo were worth $3,800. Held 
that, considering the value of the property, the 
agreement, under the circumstances, was an m- 
equitable one, and would not be enforced, 

[Cited in Brooks v. The Adirondack, 2 Fed. 
393.] 

2. $1,500 was as liberal a reward as could be 
awarded to the salvors. 

[Cited in The Marie Anne, 48 Fed. 748.] 

3. Costs would be awarded to them, because 
the claimants offered no particular sum before 
suit brought 

In admiralty. 

Barney, Butler & Parsons, for libellants. 
Beebe, Donohue & Cooke, for respondents. 

BENEDICT, Distiict Judge. The libel is 
Hied in this action, to recover salvage of the 
brig Wexford and her cargo. The material 
averments are, that on the 14th day of Oc- 
tober, 1871, the pilot boat Isaac Webb, while 
<jruising in about lat 41° 11' and long. 66° 
W. discovered the brig dismasted and in dis- 
tress; that at the request of the master, the 
pilot boat took the brig in tow, and, after 
nine days' towing, brought her in safety into 
New York; that the brig was helpless and 
■unmanageable and short of provisions and 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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her crew exhausted; that the master and 
owner of the brig, at the time of the request 
aforesaid, agreed to pay the libellants the 
sum of $2,500, for the services they might 
render in towing the brig to a port of safety; 
that said sum was a reasonable sum for the 
services, but payment of it is now refused. 
Wherefore, the libellants pray the court to 
decree payment of said sum or such sum as 
the court shall consider reasonable for the 
salvage services. 

The claimants of the brig and cargo, set up 
in their answer that at the time the captain 
agreed to pay $2,500 to the pilot, he was dis- 
abled and unfit to make a contract; that the 
pilots, to induce the bargain, refused to af- 
ford assistance without such a promise, and 
threatened to leave the vessel and captain, 
and that the bargain is unjust and inequita- 
ble, and not available to fix the amoimt of 
salvage which should be paid. That the 
claimants have always been willing to pay. a 
fair salvage, but the pilots refuse to accept 
any less than $2,500. 

Upon these pleadings, and the evidence ad- 
duced in support thereof, the first question 
ig, whether the agreement to pay $2,500, 
which it is conceded was made by the master 
and owner of the brig, is to be taken for a 
guide, in determining the amount of the re- 
ward which should be paid to these salvors. 
Such contracts are not obligatory, unless it be 
made to appear that the rate is just, and was 
agreed to without pressure of any sort. 

The circumstancea under which the agree- 
ment was made, therefore, become important. 
It appears that the brig was dismasted and 
helpless at sea, some hundreds of miles from 
any port, but yet in the track of steamers, 
and tight Her master had been hurt and 
was confined to his bed. The pilots boarded 
the vessel and ofl;ered to tow the vessel, if 
theh' compensation should be fixed at $5,000; 
but finally, after some hours of negotiation, 
came down to $2,500; and they plainly no- 
tified the master and the owner, who was on 
board, that they would leave the wreck, un- 
less an agreement was made to pay them 
that sum. 

In the condition the master was, the sug- 
gestions to leave him, in a vessel dismasted 
and without sails, must have had a forcible 
effect in bringing him to agree as he did to 
the amount demanded. The owner declined 
for some time to agi-ee to pay more than $1,- 
000; but finally agreed to $2,500, with a plain 
intimation, that he considered the sum ex- 
cessive. 

The value of the property, for the towing 
of which this $2,500 was to be paid, did not 
exceed $4,000. 

The vessel was a British vessel, built in 
1S69, of 267 tons registry, worth no more 
than $2,000— some say only $1,000— when 
brought to New York, and her cargo of coal 
was worth some $1,600, as I must suppose, 
for the evidence does not disclose its exact 
value. The value of the property saved, is 
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always an important element in determining 
■what is a proper salvage. 

This feature was not suflaeiently consider- 
ed by the pilots, when they demanded §5,- 
000 nor when they agreed on ?2,500. The lat- 
ter is a larger sum than could l>e justly 
given for the salvage of property valued at 
$3,600, accomplished under the circumstances 
shown here. The lahor of the pilots was con- 
siderable through nine days, nor was it un- 
attended with peril, and- they might "well re- 
ceive for it §2,500, or a larger sum, if only 
the propeity saved had been of greater value. 
But on a valuation of the property saved at 
?3,600, 32,500 is too much. If the brig had 
been derelict, $1,800 would have been the 
salvage ordinarily awarded, and these salvors 
cannot claim to receive more than, or as 
much as if they had foimd the brig abandon- 
ed at sea, 

I consider §1,500 to be as liberal a reward 
as can be given to these salvors, out of this 
amount of property; for that sum they must 
have a decree. I give them also the costs, 
because the claimants offered them no par- 
tieular sum in cash, before suit brought. 



Case K"o. 17,473. 

■WEYAXJWBGAN v. AYLING. 
[See 99 U. S. 112.] 



Case ON'o. 17,474. 

In re WEYHAXJSEN et al. 

p. Ben. 397.] i 

District Court, S. D. New York. Sept., 1867. 

IVOLUilNTART BiNKKUPTCr — APPEARAKCE Br At- 
TOKNET. 

In proceedings in involuntary banliruptcy, the 
order to show cause having been served on only 
one of two debtors, and no notice having been 
published as to the other, held, that the ap- 
pearance of the debtor not served need not be 
personal, but might be by attorney. 

p!n the matter of William Weyhausen and 
Philip Freytag, bankrupts.] In this case, 
which was a petition in involuntai-y bank- 
ruptcy, the order to show cause was served 
on only one of two debtors, and no publica- 
tion of notice as to the other had been made. 
Both debtors, however, appeared by the same 
attorney, and desired to waive any other no- 
tice. Doubt was raised whether the debtor 
not served could appear by attorney, and 
whether he must not appear in person. After 
hearing counsel, THE COURT (BIATCH- 
FOBD, District Judge) held that, under the 
forty-first and forty-second sections of the 
act [of 18&7 (14 Stat. 537)], the appearance 
by attorney, of the debtor not served, might 
be entered. 



WEYMOUTH (CRANE v.). See Case No. 3,- 
3oS. 

1 [Reported "by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



Case No. 17,476. 

The W. F. G-ARRISON. 

[1 Lowell, 139.] 1 

District Court, D. Massachusetts. March, 
1867. 

Salvage — Rule of Compensation — Towage 
Sekvices. 

1. In salvage, when the benefit received will 
warrant it, the salvors will be entitled to share 
to a greater or less degree in that benefit. The 
compensation should include a gratuity or pre- 
mium for the encouragement of promptness and 
gallantry, and is not based merely on the value 
of the respective vessels and the dangers to 
which each was exposed, or to lie hardships 
undergone. 

2. Services rendered after reaching a port of 
safety, in towing to a port where repairs could 
be made, are towage, and not salvage. 

3. Where a valuable steamer went in search 
of a schooner reported to be disabled, and found 
her after five hours' search, and towed her to a 
place of safety in two hours more, and after- 
wards towed her into port, these services being 
done in the intervals of the steamer's usual em- 
ployment, and the last service being towage 
worth one hundred dollars, and the value sav- 
ed was 811,000, the salvage awarded was $1,- 
700. 

Some hours before daylight, in the morning 
of the 28th -of November last, tbe schooner 
William P. Garrison, on her voyage from Bos- 
ton to the southward, hi ballast, had arrived 
some ten or twelve miles to the westward of 
Gay Head, m aiartha's Vineyard, and in try- 
ing to reef her mainsail in a heavy blow from 
the northwest was taken aback and lost her 
foremast and part of her maintopmast. The 
master rigged a stay from the mainmast head 
to the windlass and set one of his jibs, but 
was unable to work into Vineyard Sound, and 
brought up toward noon under the lee of the 
island of No-Man's-Land. He set a signal of 
distress and went on shore for assistance. 
He intended to go over to Martha's Vineyard 
to hire a steamer, but after engaging a boat 
and boat's crew, he thought the attempt too 
hazardous with the wind and sea as high as 
they then were. The wind blew from the- 
north-west very heavily during the remainder 
of the day and some time into the night, and 
the schooner lay at a single anchor, and safe- 
ly enough so long as the wind should remain 
in that quarter. In the course of the day the 
signal of distress was seen by Mr. Smith, the- 
underwriters' agent at Ohilmark, and he went 
seventeen miles to Edgartown, and arriving 
at about 8 p. m. notified the agent of the 
steamer Monohansett of what he had seen, 
but did not describe the place where the- 
schooner lay with entire accuracy. The steam- 
er was fired up and sent to Holmes Hole, 
where her master lives, and he joined her and 
took command. The wind was still blowing 
heavily and there was considerable sea out- 
side, and the weather was unusually cold for 
the season. The steamer ran down to the 
place where they understood the vessel to be^ 

1 [Reported by Hon. John Lowell, LL. D.. Dis- 
trict Judge, and here reprinted by permission.! 
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and did not find her, and occupied some time 
in searching for her. They found her at last, 
and on coming up hailed to know if the 
schooner wanted assistance, and the answer 
was that she did. The steamer sent a heat 
with four men to assist in getting the" anchor, 
hut it was disputed whether this was by re- 
quest or not. The schooner was not short- 
lianded, and there was no danger in this serv- 
ice, for the wind and sea had by tliis time 
moderated considerably. The anchor was 
hove up, and a line from the steamer made 
fast to the schooner, and before the towing 
Lad begun the captain of the schooner called 
out to know what the charge would be. Cap- 
tain Cromwell of the Monohansett answered 
that he could not tell, but it would not be un- 
reasonable. It was now about one o'clock at 
night, and the steamer proceeded to tow the 
schooner to Tarpaulin Cove, which is a safe 
harbor with good anchorage about sixteen or 
seventeen miles from No-!Man's-Land. In the 
afternoon of the same day she towed her to 
New Bedford, where the repairs were made. 
The Monohansett was a. steamer valued by 
her owners at about seventy thousand dollaora, 
employed chiefly as a passenger and freight 
carrier between New Bedford and Edgar- 
town, touching at Holmes Hole and Wood's 
Hole. The trip was made once a. day each 
way in summer, and in winter but one way 
on one day and back on the next. It was 
said that the steamer depended in part upon 
towage and salvage to meet her expenses in 
winter. The only other steamera in these wa- 
ters were two tugs, one of which belonged to 
the libellants, and both had their headquai'- 
tei-s at New Bedford, between thirty and forty 
miles from No-Man's-Land. It was said that 
one of these tugs appeared off No-Man's- 
Land soon after daylight the next morning 
after this semee was rendered, and it was 
suggested that she came in search of a job in- 
saving the schooner. 

W. Crapo, for libellants. 
C. Dodge, for claimants. 

LOWELL, District Judge. This is a clear 
case for salvage. No bargain was in fact 
made, and Captain CromweU was not bound 
to make any in the dark, after he had come 
out so far to render a salvage service. Wheth- 
er Captain Smith could properly and prudent- 
ly have refused to employ him unless he would 
make one is another question not important 
here, though I do not see how he could well 
refuse. The only question then is of the 
amount to be awarded, and this is always a 
difficult and delicate question, and one in 
which it has been said that courts can hardly 
hope to do more than to give satisfaction in 
the long run. There is and can be no market 
value or fixed standard for the reward of serv- 
ices which are in themselves unusual, and of 
which the reward is not expected to be based 
merely on the value of the services In the 
particular case, but is to include a gratuity or 
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premium for the encouragement of prompt- 
ness, skill, and gallantry in future. The only 
standard that ever was set up, that of a moie- 
ty in cases of derelict, is found unsuited to 
modern times, and has been abandoned. 

The parties differ pretty widely in their 
views of this matter. The claimant has of- 
fered eight hundred dollars, and the libellants 
tliink they should have three or four times 
that sura. Nearly all the facts which must 
be considered in aniving at a judgment were 
disputed, but the trial has cleared up most of 
these disputes. It is now agreed that the 
value of the property saved shall be taken as 
eleven thousand dollars. The work in the 
afternoon of the next day was towage, and 
was worth about one hundred dollars. What 
the salvors did is not the subject of much 
doubt. They started out promptly and spent 
some five hours in reaching the -schooner, and 
during a part of this time the wind was bois- 
terous and the sea rough, so much so* that 
there was some hesitation in proceeding; the 
steamer as" I suppose not being well adapted 
to sea work; the navigation between the Vine- 
yai-d and No-Man's-Land is intiieate, inso- 
much that the master of the schooner seems 
to consider it the only real difficulty he was 
under. Excepting this, the towage from No- 
Man's-Land to Tarpaulin Cove was not dif- 
ficult. In distance it was about sixteen or 
seventeen miles, and the steamer was employ- 
ed in all in the strictly salvage service seven 
or eight hours. She did not lose her regular 
.trips between Edgartown and New Bedford, 
but performed the salvage in the interval, 
and the subsequent towage in another intei'- 
val, between two trips. 

The main discussion at the last upon these 
subordinate points was concerning the degree 
of peril from which the schooner was rescued. 
She was safe while the wind was at the north- 
west, but a gale from any other quarter would 
drive her ashore or to sea, and in either case, 
her situation would be very bad. With fair 
weather she might probably have been work- 
ed to some leeward port, and it would depend 
on the direction of the wind what port she 
could make; or her crew with the aid of the 
fishermen and pilots on the island, might have 
rigged a jurymast; or the tugs at New Bed- 
ford might have heard of her. Making allow- 
ance for all contingencies, and taking the 
chances of the weather at that season, I can- 
not but consider the schooner to have been in 
considerable prospective danger and in urgent 
need of the services of a steamer when the 
Monohansett arrived. 

I do not think the ofEer of eight hundred dol- 
lars was large enough. It is said that Cap- 
tain Cromwell would probably have been glad 
to contract to do precisely what he did, for 
that sum or even less. This is not admitted 
by the libellants; but even if it were, it is not 
conclusive, because he did not make any con- 
tract. It was perhaps Captain Smith's mis- 
fortune or want of enterprise in the first in- 
stance which prevented a bargain being made? 
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for if he had got over to Ohilmark he could 
have gone to Edgartown, and might have bar- 
gained with somewhat more leisure; but as 
he did not, and as Captain Crom-well started 
without any certainty of finding the schooner, 
or of being employed if he did find her, he is 
entitled to whatever the service is worth as 
a salvage service. As I have had occasion to 
say before, the salvors cannot be held to re- 
ceive only what the work was worth to them, 
any more than the owners are bound to pay 
all it was worth to them, which may have 
been immensely greater; as an argument and 
consideration tending to enlighten the court 
both can be shown, and where the benefit re- 
ceived will warrant it, the salvors will be en- 
titled to share to a greater or less degree in 
that benefit 

Upon the whple, considering the great value 
of the steamer, the promptness and eflSciency 
of the service, the benefit conferred, and all 
the other elements of the service, I think that 
I ought to award the sum of seventeen hun- 
dred dollars. It should not be paid over until 
it is certain that the crew of the steamer are 
entirely satisfied with their shares. Salvage 
awarded. 



W. G. HEWES, The (MII/LER v.). See Case 
No. 9,594. 

WHALAN (UNITED STATES v.). See Case 
No. 16,669. 



Case No. 17,476. 

WHALEN V. SHERIDAN. 

[17 Blatchf. 9; 8 Reporter, 422; 1 Wkly, Jur. 
447.] 1 

Circuit Court, S. D. New York. Aug. 7, 1879. 

Army Officers — Commander op Military Dis- 
trict — Adthouity in Civil Matters — 
New Trial — Pleading. 

1. An officer of the army of the United States, 
assigned to the command of a militair district 
created by the act of March 2d, 18G7 (14 Stat. 
428), had no authority, as military commander, 
to issue an order to the sheriff of a county, re- 
quiring him to place a person in possession of a 
plantation and personal property which were, at 
the time, in possession of another person. 

2. But where he issued such an order, on the 
application of H,, who "claimed to be the true 
owner of the property, and was sued by W., who 
was dispossessed by the execution of the order, 
for damages for such dispossession, it was held 
that he could justify under such order if H. was 
the true owner and was entitled to the possession. 

3. A motion for a new trial, because of alleged 
newly discovered evidence, denied, on the ground 
that such evidence was merely cumulative. 

4. Under the system of pleading adopted in 
New York, judgment at the trial, in a suit at law, 
is to be rendered in accordance with the facts 
pleaded and proved, without regard to the form 
of the pleadings or the theory on which they 
were prepared. 

[Cited in brief in Sumner v, Rogers, 90 Mo. 
328, 2 S. W. 476.] 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
S Reporter, 422, and 1 Wkly, Jur. 447, contain 
onlj" a partial report,] 



[On motion for a new trial.] 

Scott Lord, for the motion. 

Stewart L. Woodford, Dist. Atty., opposed. 



WALLACE, District Judge. The jury hav- 
ing found a verdict for the defendant, tlie 
plaintiff now moves for a new trial, upon the 
ground of newly discovered evidence, and be- 
cause of errors alleged to have been commit- 
ted on the trial. The action was for tres- 
pass to personal property situate on the 
Killona plantation, in the state of Louisiana, 
of which the plaintiff was dispossessed, on 
the 8th day of August, 1867, under color of 
an order issued by the defendant, as military 
commander, directed to the sheriff of the 
county, requiring the sheriff to place one 
Mark Hoyt ui peaceable possession of the 
plantation and personal property. The de- 
fence was a general denial of the plaintiff's 
cause of action, and a justification of the act 
of the defendant, under the authority of a law 
of congress passed March 2d, 1867 (14 Stat. 
428), entitled, "An act to provide for the more 
efficient government of the rebel states." By 
that act those states were divided into five 
military districts, one of which was composed 
of the states of Liouisiana and Texas, and 
the president of the United States was direct- 
ed to assign an officer of the army to the com- 
mand of each district, and to detail a sufficient 
military force to enable such officer to per- 
form his duties and enforce his authority. 
The act declared it to be the duty of each 
officer so assigned, to protect all persons in 
their rights of person and property, to sup- 
press insurrection, disorder and violence, and 
to pimish all criminals and disturbers of the 
public peace, and, to this end, to allow the 
local civil tribunals to take jurisdiction of, 
and try, offenders, or, when, in his judgment, 
it nlight be necessary, to organize military 
tribunals for that purpose. The defendant 
was assigned to the .command of the district 
composed of the states of Louisiana and Tex- 
as, He alleged, by way of justification, that 
•Mark Hoyt was the real owner of the per- 
sonal property, and was entitled to the pos- 
session of the Killona plantation, and, hav- 
ing been dispossessed therefrom by the plain- 
tiff and other lawless persons, he applied to 
the defendant for protection, and, thereupon, 
the defendant, as such military commander, 
issued the order to the sheriff to place Hoyt 
in possession, and that the dispossession of 
the plaintiff under the order was the supposed 
grievance of which the plaintiff complained. 
The evidence on the part of the plaintiff was 
to the effect, that the plaintiff was in the 
esQjusive and peaceable possession of the 
EjUona plantation and the personal propertj- 
thereon, until the 8th day of August, when he 
was reqmred by the sheriff of the county to 
obey the military order of the defendant, and 
remove from the plantation, and relinquish 
the personal property to Mark Hoyt. On the 
part of the defendant, there was evidence to 
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the effect that Hoyt was the owner of the 
personal property, and entitled to the posses- 
sion of the property and plantation, and that, 
for some time prior to the issuing of the order, 
and when the order was executed, one Slater 
was in possession of the plantation and per- 
sonal property, and the plaintiff was merely 
an occupant of certain rooms in the planta- 
tion buildings. Upon any view of the facts 
justified by the evidence, it was clear, that, 
although the possession of the plantation and 
property was held adversely to Hoyt, such 
possession had been peaceably obtained and 
mahitained, and was under color of right 
Upon the evidence, the court ruled that the 
defendant had no authority, as miUtary com- 
mander, to issue the order in question, and, 
when he assumed to administer remedial jus- 
tice between citizens, not essential for the 
preservation of the public peace, or the pre- 
vention of illegal violence to persons or prop- 
erty, he exceeded his lawful powers. The 
court also ruled, that, while the defendant 
could not justi^ his act, as one done by vir- 
tue of his authority as military commander, 
nevertheless, as -his order was issued upon 
the application of Mark Hoyt, for the purpose 
of assisting Hoyt to obtain possession of his 
property, if the jury should find that Hoyt 
was the owner, and entitled to the possession 
of the property, the defendant could justify 
■under the authority of Hoyt. Exceptions 
were taken to this ruling.. The principal ques- 
tions of fact submitted to the jury were, 
whether the plaintiff was in possession of the 
property at the time the order was executed, 
and, if so, whether Hojrt was the true owner 
of the property. 

So far as the present motion proceeds upon 
the ground of newly discovered evidence, it 
can be briefly disposed of, and must be" de- 
cided adversely to the plaintiff. The plaintiff 
desires to obtain the benefit of newly discov- 
ered testimony, to the effect, that, prior to 
the time of the execution of the order, Slater 
had transferred all his right and interest in 
the property to the plaintiff, and did not 
claim to exercise any control over it, and 
was not on the plantation, and had not been 
for some time. This testimony is insufficient 
to authorize a new trial, because it is merely 
cumulative. The status of Slater as well as 
of the plaintiff, with reference to the posses- 
sion of the plantation and personal property, 
was one of the main issues of fact to which 
the evidence upon the trial was directed, and 
the newly discovered evidence is but addi- 
tional evidence upon the same point, and is of 
the same general character as that produced 
upon the trial, and, withhi all the authorities, 
is cumulative, and, as such, not sufficient as 
ground for a new trial. 

The important and more difficult question 
presented by this motion is that whieb in- 
volves the correctness of the ruling upon the 
ti'ial, that the defendant could justify his act 
as one authorized by Hoyt, and could depend 
upon Hoyt's title to the property. 



As the cause of action arose in the 'state of 
Louisiana, the rights of the parties are to be 
ascertained according to the law of that 
state, but, as nothing appeared, from the 
evidence on the trial, to show that the law of 
Louisiana differs from that of New York, the 
case was submitted, and is now to be consid- 
ered, as though it were governed by the 
rules of the common law. 

Although the owner of personal property, 
who takes it by force from the possession of 
one who holds it without right, is liable crim- 
inally for a breach of the peace, or civilly in 
an action for assault and battery, he is not 
liable in trespass, .because, in an action of 
trespass, when the plaintiff's- case rests upon 
proof of possession, title hi the defendant is 
always a perfect defence. Hyatt v. Wood, 
4 Johns. 150; Ives v. Ives, 13 Johns. 235; 
Jackson v. Morse, 16 Johns. 197; Jackson v. 
Farmer, 9 Wend. 201; Taunton v. Costar, 7 
Term R. 431; Harvey v. Brydges, 14 Mees. 
& W. 437; Meriton v. Coombes, 9 0. B. 787. 
If Hoyt was the owner, and entitled to the 
possession, of the property in question, at the 
time of the plaintiff's dispossession, the plain- 
tiff could not recover against Hoyt. Could 
he, then, recover against the defendant i The 
defendant undertook to restore Hoyt to his 
own, at Hoyt's solicitation. He was held 
liable for all acts done pursuant to his order, 
to the same extent, and because he was to be 
regarded, as though he had personally accom- 
panied Hoyt and the sheriff, and assisted 
in ilie removal of the plaintiff. It would seem 
strange if Hoyt, upon whose request the de- 
fendant intervened, should not be liable, and 
yet the defendant be held. Such a conclusion 
would present the anomaly of the right to re- 
cover for a wrong, against an agent or a 
servant, for acts in behalf of a principal, when 
there is no right of recovery against the 
principal. The argument is, that, inasmuch 
as the defendant assumed to act as a mili- 
tary commander, he cannol justify in any 
other character or capacity. This argument 
would apply with equal reason to Hoyt, also, 
because he was instrumental in procm-ing the 
defendant to act in his capacity of ' military 
commander. The logical sequence would be, 
if Hoyt had retaken his own with a ffie of 
soldiers, under the flag of the United States, 
that he must show his right to the flag and 
the soldiers before he could be heard to as- 
sert his title; and this for the protection of 
a person who had no right to the property or 
to its possession. ^ Suppose Hoyt had resorted 
to 'artifice, to obtahi possession, or had in- 
duced the plaintiff to abandon the property 
by untrue representations, would he be pre- 
cluded from showing his right, when sued, 
because he had obtained possession by artifice 
or deception? If so, an owner may take his 
own by the strong hand, under circumstances 
which render him amenable crimtually, and 
yet be protected, while if he resorts to strata- 
gem, havolving no criminal liability, he must 
pay damages to one who, as against him, has 
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no riglit to detain tlie property. No authority 
or principle can be loimd to sustain sucli a 
conclusion. 

The theory of the plaintiff is, that the de- 
fendant is estopped from asserting that he 
was acting as military commander; and nu- 
merous eases are cited to the effect, that one 
who holds himself out as acting in some 
special character, cannot he heard to deny that 
he was so acting, afterwards. The doctrine 
of estoppel has no application in this case, 
nor are the authorities cited in point, because, 
the plaintiff cannot be prejudiced by allow- 
ing the defendant to show that he was, in 
fact and in law, acting in privity with Hoyt. 

An estoppel in pais arises where one party 
has been induced by another to rely upon the 
existence of a state of facts, and thereby to 
do or omit some act which will enure to the 
prejudice of the former, iE the latter is per^ 
mitted to prove the non-existence of the facts 
Under these circumstances, one who has as- 
sumed to exercise an ofl&eial authority will 
be precluded from disputing his appointment 
or title to the office. How has the plaintiff 
been misled because the defendant assumed 
to act as a military commander in requiring 
the plaintiff to restore the property to Mark 
Hoyt? The plaintiff was bound to Imow the 
law, and is conclusively presumed to have 
known it, as well as the defendant. He 
knew, therefore, that the defendant did not 
possess the authority which he assumed, and 
that, as a military commander, the act of the 
defendant was beyond the scope of his lawful 
powers. "What injuiy, in a legal sense, has 
the plaintiff sustained by acthag upon the 
assumption that the defendant, as military 
commander, could compel the restoration of 
the proper^ to HoycV Concede that the 
plaintiff would not have surrendered posses- 
sion of the property had he not supposed the 
defendant had the right, as - well as the 
physical power, to compel obedience to his 
orders, nevertheless, the plaintiff has only 
surrendered possession to the person who 
was entitled to it. He might have defended 
his possession by force, and, if the property 
Ijad been taken from him by violence, might 
have had his action for assault and battery. 
Se would have recovered, however, only com- 
pensation for his personal injuries. He knew 
he had no right to the possession of the prop- 
erty as against Hoyt; he knew that the de- 
fendant was seeking to obtain possession only 
for Hoyt; and, under these circumstances, 
he did only that which he should have done 
without any order or any show of eoerci6n. 
The books will be searched in vain for any 
precedent sustaining the doctrine that an es- 
toppel arises under such circumstances. 

Under the instructions of the court, the de- 
fendant could not justify- imless Hoyt was 
entitled to the property. If Hoyt was en- 
titled to the property, inasmuch as the de- 
fendant intervened at Hoyt's solicitation and 
for his protection, he was entitled to stand 
upon any defence which Hoyt could mamtain. 



The case is shnilar to Gault v. Jenkins, 12 
Wend. 488, where the defendants dispossessed 
the plaintiff, under a warrant in summarj' 
proceedings which was void because of want 
of jurisdiction in the officer issuing it, and, 
being sued in trespass, it was held they could 
justify by proof that they acted by the direc- 
tion of the owner entitled to the possession 
of the premises. 

It is insisted, that the defendant's justifica- 
tion is pleaded, technically, as one by virtue 
of his office as military commander. As to 
this, it suffices to say, that the answer sets 
out all the necessary facts, and, if the legal 
conclusions are inconsistent with the facts 
alleged, it is the duty of the court to apply 
the correct legal inference to the facts. Un- 
der the system of pleading adopted in this 
state, judgment should be rendered at the 
trial in accordance with the facts pleaded and 
proved, without regard to the form of the 
pleadings, or the theory upon which they 
were prepared. Wright v. Hooker, 10 N. Y. 
51; Marquat v. Marquat, 12 N. Y. 336. The 
motion for a new trial is denied. 

[For hearing on a motion to file and serve a 
bill of exceptions nunc pro tune, see 5 Fed. 436.1 



Case ]Sro. 17,477. 

WHALEN V. The SILVER SPRING. . 
[32 Hunt, Mer. Mag. 711.] 

District Court, D. Massachusetts. March Term,. 

1854. 

Seamen's Wages— Fishing Votage— AuTnonixr 
OP Mastek — Fhauddlext Shipping Akticlbs. 

[The master of a vessel prepared by her own- 
ers for a fishing voyage, with intent to secure 
the bounty, has no implied authority to engage 
seamen for wages merely, instead of upon shares, 
as required by the statute of June 19, 1813 (3 
Stat 2).] 

This was a proceeding in rem instituted 
by the libelants to recover wages as fishermen 
on board the Silver Sprhig, durhig the last sea- 
son. 

SPRAGUE, District Judge. It is quito^ 
clear, I think, that this vessel was designed 
for a fishing voyage in the season of 1853, 
and that the owners contemplated the voy- 
age so conducted as to secure the bounty, or 
allowance as it is called hi the statute, pro- 
vided by law. Certain preliminaiy steps 
requisite for this purpose were taken at Har- 
wich, where the vessel was, and where the 
owners lived. The owners provided a fish- 
erman's paper or agreement, which was there 
signed by the captain and three men. And 
the vessel was inspected, and the certificate, 
which is one requisite for obtaining the boun- 
ty issued, the number of the crew being left 
blank, trusting to the honor of the master 
to ship them properly. The vessel left Har- 
wich to come to Boston to complete her crew, 
the owners having provided the proper fish- 
ing paper. And the master here hired the 
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libelants on wages. They subsequently sign- 
ed the articles which had been brought from 
Harwich. Had the owners at the time of the 
signing of the agreement by the libelants, or 
at any time prior to receiving the agreement, 
any knowledge that the libelants were hired 
on wages? I thinlc not Had the master any 
previous authority to hire men on wages? 
There is no evidence of any express author- 
ity. The inquiry is therefore whether he has 
any implied authority as master. I think the 
master has no implied authority in a fishing 
voyage to hire men on wages, first, because 
the owners cannot obtain the bounty if the 
men are hired at monthly wages, and, sec- 
ond, because the requirement of the law of 
June 19, 1813, is positive and unequivocal, 
that the master of every fishing vessel of 
more than twenty tons shall, before proceed- 
ceeding on his voyage, make an agreement 
in writing, for shai-es, with every fisherman 
employed therein. By this law the agree- 
ment is to be made with the master, and it is 
the master's duty to have the articles signed. 
And the presumption is, that he had no au- 
thority other than that given him by law, 
and in conformity to the requirements of the 
law. 

Subsequently to the agreement actually 
made, the vessel did not return to Harwich, 
till after the end of her voyage or fare. But 
the master, before sailing from Boston, sent 
the owners the shipping articles properly 
signed and filled up. There is no evidence of 
any other communication to the owners at 
that time— nothing to show that the owners 
had any -knowledge at that time that the 
crew were hired on monthly wages. At the 
€nd of the first voyage the vessel returned to 
Harwich, and certain payments were made 
to the libelants. Do these payments bring 
home to the owners the Imowledge that the 
men were actually engaged on wages? It 
does not appear that the payments were 
made to the men by the owners. And noth- 
ing is more common, when men are engaged 
on shares, as in whaling voyages, for the 
master or owner to advance them money, de- 
ducting it from the amount due, when the 
final settlement is made. Hei*e the men re- 
ceived certain sums of money, but this does 
not show that the owners knew the men were 
engaged on wages. One man, John Ryan, 
left by permission of the master at the end 
of this voyage. He received a^ certain sum 
of money as the amount due' him.. It does 
not appear that he was paid by the owners, 
nor does it follow, because he received a sum 
of money as a settlement of his agreement, 
that the owners knew he received it as 
monthly wages. They may have known it. 
But there is no evidence before the court to 
determine this. There is no evidence that 
the owners then had any knowledge that the 
men were hired at monthly wages, or that 
they did not suppose them to be on shares. 
There is no doubt, I think, that the master 
agreed that these men should have monthly 



wages. He was willing to pay them on the 
return from the second voyage, but he had no 
money. 

It is said that^ the libelants were induced 
to sign the written agreement by fraud and 
deception. They are their own witnesses. 
And what is their story? That after the 
master had agreed with them for wages, he 
told them to sign the articles in order that 
the owners might get the bounty. The ar- 
ticles were read over to the libelants. They 
are both familiar with the practice in fishing 
voyages. One probably knew something of 
the requirements of the law, for he at first 
refused to sign the articles until assured the 
only object of them was to get the bounty, 
and at the end of the second voyage, when 
a' dispute arose, he told . the owners that 
they had only three shares-men, and not three- 
fourths American citizens on board. Now 
it stands thus— these persons, having agreed 
with the master for monthly wages, signed 
the articles in order to enable the master to 
commit a fraud in obtaining the bounty— a 
fraud upon the owners and upon the govern- 
ment—a fraud which must at least deprive 
the owners of the right to claim the bounty, 
or to retain it if paid. And yet these persons 
seek now, by a proceeding against the vessel, 
to render her liable for monthly wages ac- 
cording to their agreement with the master. 
The court of admiralty goes far to enforce a 
seaman's contract for wages; but never so 
far, I think, as to uphold him in committing 
a fraud. Shall the court allow the libelants 
to say that they are not bound by the writ- 
ten contract, because it was only signed to 
get the bounty— when they signed it with 
their eyes open? I am not now called upon 
to decide whether the libelants can enforce 
the written agreement, or whether this is so 
tainteh with fraud that a court will not en- 
force it. But for the reasons already given 
the libel must be dismissed, though, as the 
parties were led into the transaction by the 
fraud of the master, without costs. 
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Case No. 17,478. 

"WHANN V. HALL. 

[2 Oranch, C. O. 4.] i 

Circuit Court, District of Columbia. June Term, 
1810. 

Evidence — Subsckibing Witnesses. 

Testimony of the subscribing witness cannot 
be dispensed with, although he resides in Jlassa- 
chusetts. 

The plaintifE offered in evidence a receipt, 
to which there was a subscribing witness. 

THE COURT refused to receive other evi- 
dence of the handwriting, although the plain- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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tiff proved that the subscribing witness resid- 
ed in Massachusetts, and had not been in the 
district since the last term. 

But THE COURT said they would hear a 
motion for a new trial, if the verdict should 
be against the plaintiff. 

Verdict for the plaintiff. 



WHARFIELD (TAYLOE v.). See Case No. 
13,772. 



Case No, 17,479, 

WHARTENBY v. DANIEL et al. 

[6 Am. Law Rev. 164.] 

Circuit Court, D. Delaware. June Term, 1871.1 

Construction of Wills— Devises — Rule is 
Shelley's Case. 

[1. "Issue," prima facie and generally, means 
"heirs of the body," and refers to lineal descend- 
ants. To take a ease out of the rule in Shelley's 
Case, the intent of the testator to change the 
primary meaning of the word, and employ it in an 
unusual sense, must manifestly appear in the will 
itself. There must be enough to overcome the 
legal presumption to the contrary.] 

[2. A devise to a person for life, with remain- 
der to his issue and the heirs of the issue, does 
not give a mere life estate to the first taker, 
unless there are also in the devise of the remain- 
der words of distributive modification; and the 
fact that the laws of a state make a distribution 
when a fee descends or is given to issue or heirs 
is not of equal effect with an express direction in 
the will that there shall be a distribution.] 

This was an action of eiectment. The plain- 
tiff claimed under the will of James Tibbitt, 
made March 25th, 1829. The clause in the 
will aforesaid whence the controversy in the 
above suit arose was as follows: "AU the 
rest, residue, and remainder of my estate, 
both real and personal, of what kind and na- 
ture soever, I give, devise, and bequehth to 
my son, Richard Tibbitt, during his natural 
life, and after his death to his Issue by him 
lawfully begotten of his body, to such issue, 
their heirs and assigns forever. In case my 
son Richard Tibbitt shaU die without lawful 
issue, then In that case to my wife, Elizabeth 
Tibbitt, my sister, Sarah Heath, and my sis- 
ter, Rebecca Mull, during the natural life of 
each of them, and to the survivor or surviv- 
ors of them, and after the death of all of them 
to James Whartenby, son of Thomas Whar- 
tenby, of the city of Philadelphia, to him the 
said James Whartenby, his .heirs and assigns 
forever." The facts in the case were admit- 
ted. Estates-tail are recognized in Delaware, 
and by the statute law of the state may be 
barred by deed as well as by fine and com- 
mon recovery. Richard Tibbitt, supposing he 
had an estate-tail, on May 14th, 1853, execut- 
ed a deed to bar the entail. 

On the part of the plaintiff it was contended 
that Richard Tibbitt took but a life estate in 
the premises, with a contingent remainder in 
fee to his "issue," i. e., children, which vested 



1 [Affirmed in 17 Wall. {84 U. S.) 639.] 



immediately on the coming into esse of any 
child, and subject to open up' and let in the 
interest of future born children. Issue meant 
the children of the first taker. That an es- 
tate-tail would place the power in the hands 
of the first taker of defeating the fee given to 
his issue. The intention of confining "issue" 
to a definite class of individuals was strength- 
ened 'by superadded words of limitation, the 
words of distribution being supplied by the 
laws of the state, and by limiting an estate 
over to lives then in being and to the suiwivor 
or survivors of them. That the plaintiff took 
a substitutionary devise over upon the death 
of the first taker without leaving children. 

For the defendants it was argued that this 
was an estate-tail, and therefore barred by the 
deed aecordmg to the laws of the state. If 
not an estate-tail, still the plaintiff could not 
recover, not claiming as heir of James or Rich- 
ard Tibbitt, nor if Richard Tibbitt had had 
issue could he have been heir to such issue. 
The plaintiff claimed title under an executory 
devise limited upon a contingency too remote 
to support It, i. e., the death of Richard Tib- 
bitt without issue, meaning an indefinite fail- 
ure of issue. 

STRONG, Circuit Justice, instructed the 
juiy that in this case it was not necessary 
to inquire whether what was given to James 
Whartenby, the plaintiff, was an executory 
devise limited to him after an indefinite fail- 
ure of issue of Richard Tibbitt, and therefore 
too remote, or whether it was a substitution- 
ary estate, or a devise directed to take effect 
after a definite failure of issue of a person in 
being when the will was made. "Issue" 
"prima facie and generally means 'heirs of 
tlie body,' and it has reference to all lineal 
descendants." The rule in Shelley's Case is 
"an unbending rule." To take it out of the 
rule, "the intent of the testator to change its 
primary meaning and employ it in an unusual 
sense must manifestly appear in the will it- 
self. There must be enough to overcome the 
legal presumption to the contrary." Super- 
added words of lunitation alone are "insuf- 
ficient to overcome the other legal presump- 
tion arising from the gift to issue that he in- 
tended them to take as issue, that is, by de- 
scent through their ancestor Richard Tibbitt 
It raises no more than a presumption against 
a presumption, in which ease the legal infer- 
ence arising from the use of a word of limita- 
tion must prevail." "In the present case there 
are no words of distributive modification." 
"I do not think the fact that the laws of the 
state mate a disti-ibution when a fee de- 
scends, or is given to issue, or heirs, is of equal 
effect with an. express direction in the will 
that there shall be a distribution." "Where 
there are no words of distribution, there is an 
absence of this double expression of the tes- 
tator's intent to employ the words 'heirs of 
the body* or 'issue' as equivalent to children, 
or as a mere description of persons." In no 
one of the cases cited "has a devise to a per- 
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son for life with remainder to his issue, and 
the heirs of the issue heen held to give a mere 
life estate to the first tafeer, unless there -were 
also in the devise of the remainder words of 
disti-ibutive modification." In addition to the 
limitation to the heirs generally of the issue, 
and the express gift to Richard Tihhitt during 
Iiis natural life, the devise to his issue is hot 
to his issue unqualifiedly, or generally. It is 
not to all his issue. The words are: "After 
his death to his issue hy him lawfully hegot- 
ten of his body, to such issue, their heirs and 
assigns forever." "The testator in these 
words seems to have defined what he meant 
hy issue, not heirs of the hody, hut issue he- 
gotten hy the tenant for life, and begotten of 
his own body, necessarily children," This in- 
tention \VSLS further strengthened by the sub- 
stitutionary devise, in case of the death of 
the first taker without lawful issue, to per- 
sons then in being fop life only, and by the 
fact that in such contingency they were to 
take the whole property for life, and that 
words of limitation were added to the devise 
to the issue. That the first taker took an es- 
tate for life, and the devise over to James 
Whartenby was not void for perpetuity. Ver- 
dict for plaintiff. 

To this charge the defendants then and 
there excepted before the verdict, and filed 
their bill of exceptions. 

[On appeal to the supreme court the judgment 
of this court was affirmed. 17 Wall, (84 U. S.) 
639.] 



Case ITo. 17,480. 

WHARTON'S HEIRS. 

[Cited in Kurtz v, Hollingshead, Case No. 
7,953. Nowhere reported; opinion not now 
accessible.] 



WHARTON (JASIES v.). See Case No. 7,- 
187. =_ 

Case No. 17,481. 

WHARTON v. LOWREY. 

[2 Dall. 364.]^ 

Circuit Court, D. Pennsylvania. 1796. 

Equity Pi.eadisg— Amcndjibnts— Bill to Open 
as a.ccodxt. 

[To a bill which sought to open a settled ac- 
count on the ground of fraud, an answer was 
filed denying the fraud and pleading the statute 
of limitations. Complainants then asked leave 
to amend by alleging that the fraud was dis-. 
covered within six years. Held, that the amend- 
ment would be allowed, as complainants could 
not foresee that the statute would be pleaded,] 

Bill in equity. The bill was filed in Oc- 
tober, 1703, to open an account which had 
been settled and signed by the complainants 
in Api^il, 1781, touching the transactions be- 
tween the testator and the defendant, while 
commissaries in the American army, during 
the Revolutionary war. The bill charged the 
defendant (among other fraudulent practices) 
with making erasures in the complainant's 

1 [Reported by A. J, Dallas, Esq.] 
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books, and also set forth a number of specific 
errors and overchai'ges in the account. The 
defendant filed an answer to the bill, in 
which he denied all fraud, canvassed and re- 
futed the specification of errors and over- 
charges, and pleaded the statute of limita- 
tions. 

Rawle & Tjewis, having obtained a rule to 
shew cause why the bill should not be 
amended by inserting that the frauds char- 
ged had come to the complainant's knowl- 
edge within six years before the commence- 
ment of the suit, now moved to make the 
rule absolute, and cited 1 Har. Ch. Prac. 100, 
3 P. Wms. 143, • 

Mr. Dallas, for the defendant, admitted 
that the allowance of amendments was dis- 
cretionary with the court, but contended that 
after a general answer to the allegations, and 
a denial of the frauds stated In the bill, the 
complainant ought not to be indulged, with- 
out some other proof to support the charge 
of fraud, than his bare assertion. In the 
cases cited In 3 P. Wms. 143, there was no 
answer to the bill, but merely a plea of the 
statute of limitations; and in the principal 
case the chancellor only ordered the defend- 
ant to answer, which the present defendant 
has already done. Twelve years have 
elapsed since the account was settled; and 
the fraud being denied on oath, and unsup- 
ported by any species of evidence, the com- 
plainant ought not to be permitted to har- 
ass the defendant, and procrastinate a deci- 
sion. 

BY THE COURT. Considerations respect- 
ing the merits of the cause ought not to 
weigh in the determination of the present 
question. The complainant -could not fore- 
see that the statute of limitations woidd be 
pleaded, and it is in order to bring before 
the court an essential fact arising from that 
plea, that the amendment is proposed. The 
rule made absolute. 



WHARTON (MONTGOMERY v.). See Case 
No. 9,737. 



Case 3>iro. 17,48S. 

The W. H. CLARK. 

[5 Biss. 295.] i 

District Coiirt, W. D. Wisconsin. 
1873. 



May, 



Collision — Overtaking Steamer — Towing 

Steamer — Raft — Damages — Repairs — 

Possible Earnings. 

1. Where two steamers are going in the same 
direction, it is the duty of the pursuing boat to 
avoid the other. 

2. This rule, however, does not justify the 
leading vessel in suddenly changing her course 
so as to embarrass, or throw herself across the 
track of, the other. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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3. "Where there is no opportunity of passing, 
the pursuing boat should keep such a distance 
as to avoid all possibility of a collision. 

4. When the colliding boat has a raft in tow, 
the boat is liable, not the raft, 

[Cited in The Chickasaw, 38 Fed. 361.] 

5. The boat furnishing the motive and di- 
recting power, having the pilot in the pilot- 
house, and giving the signals to the crew, 
must be held responsible for the proper man- 
agement of the raft. 

6. The fact that the expenses of the boat 
and its oiGcers were charged to the raft, and 
that the owners of the raft employed the boat, 
is not material. This is a proper method of" 
keeping the accounts, and does not affect the 
maritime relations of the boat and raft. 

7. It seems, that admiralty jurisdiction could 
not be sustained against a raft. Qujere. 

[Cited in Ee Kaft of Cypress Logs, Case No. 
11,527; The F. & P. M. No. 2, 33 Fed. 
511.] 

8. Full charges for repairs should not be al- 
lowed when the boat was old and somewhat de- 
cayed, 

9. The party repairing should show positively 
that he has only reinstated the vessel in the 
condition she was before the collision. 

10. The full amount which she might have 
earned should not be allowed as compensation 
for time lost. 

In admiralty. This was a libel filed by the 
Northwestern Union Packet Company, as 
owner of the steamboat MoUie Mohler, against 
the steamboat W. H. Clark, to recover for 
damages sustained by the steamer Mollie 
Mohler, by collision with the TV. H. Clark, 
near the bridge at Winona, Minnesota, on the 
Mississippi river, July 21, 1872, while the 
Mollie Mohler was engaged in towing a raft 
of logs from Beef Slough, in Wisconsin, to 
Eock Island, Illinois. Jeremiah Turner filed 
a claim as owner, and answered the libel. 

William Hull, for libellant, made the fol- 
lowing points, and cited the authorities as 
sustaining them: 

I. The master and crew of the Clark had 
entire control of both boat and raft, conse- 
quently the collision is as directly attributable 
to her as if she collided with the Mohler.' The 
Express [Case No. 4,596]; The Hector [Id. 
6,317]; Pope v. The R. B. Forbes [Id. 11,- 
275]; Owners of The James Gray v. Owners 
of The John Fraser, 21 How. [62 U. S.] 184; 
The Rescue [Case No. 11,708]; New Xork & 
B, Transp, Co. v. Philadelphia & S, Steam- 
boat Nav. Co., 22 How. [63 U. S.] 461; Stur- 
gis v. Boyer, 24 How. [65 TJ. S.] 110; The 
Maria Martin, 12 Wall. [79 U. S.] 31. 

11. As both boats were going in the same 
direction, the Mollie Mohler could keep her 
course, and the Clark should have avoided 
her. New York & L. U. S. Mail S. S. Co. y. 
RumbaU, 21 How. [62 U. S.] 372; Chamber- 
lain V. Ward, Id. 548; The Chesapeake [Case 
No. 2,643]; The Carroll, 8 Wall. [75 U. S.] 
302. The pursuing boat must, in passing, se- 
lect a safe course at her peril. She has only 
the unoccupied water-way, whether station- 
ary or moving with less speed than the pass- 
ing boat. The Rhode Island [Cases Nos. 11,- 
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743, 11,745], The rear boat is not justified 
in coming within hazardous proximity to, or 
in crowding, the leader. If she does, she is 
liable for damages. The City of Paris [Case 
No. 2,765]. The Clark should haye allowed 
the Mohler to continue her course and stopped 
in time. Ward v. Dousman [Id. 17,153]. 
Preeautionaiy measures must be taken In 
time. Wakefield v. The Governor [Id. 17,- 
049]; The Louisiana v. Fisher, 21 How. [62 
U. S.] 5. Varying movements of the Mollie 
Mohler, whereby the Clark was misled, will 
only excuse a departure from the rule. The 
Hansa [Case No. 6,036]. Vai-ioUs classes of 
collision defined. Abb. Shipp. 229; Ward 
V. The Fashion [Id. 17,154]; l Pars. Shipp. 
& Adm. 525. This was not an "inevitable ac- 
cident," and could have been prevented by 
ordinaxT care. The Baltic [Case No. 823]. 
It was not "mutual fault," as the Mohler con- 
tributed not in the least. The Clark was 
culpably negligent in tiding to tow a raft she 
could not manage. The Helen R. Cooper 
[Oases Nos. 6,333, 6,334]; The George Farrell 
[Case No. 5,332], The Syracuse, 12 Wall. 
[79 U. S.] 167. The Clark's negligence being 
proven, the onus is on her to prove that the 
collision was not caused thereby, and that It 
would equally have happened had she per- 
formed her duty. Martinez v. The Anglo 
Norman [Case No. 9,174]; 1 Conk. Adm. 383. 
Libellant's witnesses on the Mohler deserve 
greater credit as to her management than 
those of the Clark, or others not knowing 
the facts. Whitney v. The Empure State 
[Case No. 17,586]; Pope v. The R. B. Forbes 
[Id. 11,275]; The Narragansett [Id. 10,019]; 
The Neptune [Id. 10,120]; The Rhode Is- 
land [Id. 11,745]; The Bay State [Id. 1,149]; 
New York & L. U. S. Mail S. S. Co. v. Rum- 
ball, 21 How. [62 U. S.] 372, 382. A quasi 
custom cannot vary the law. The Clement 
[Case No. 2,879], 

Damages should- be for: 1. Raising, tow- 
ing, dockage, and repairing of the Mollie. 
2. A "per diem compensation for loss of boat's 
services, at the rate hired, while necessarily 
being repaired. 1 Conk. Adm. 385; The 
Narragansett and The Rhode Island [supra]; 
The Cayuga [Cases Nos. 2,535, 2,53'r|; The 
Favorita [Case No. 4,694]; The Santee [Id, 
12,329]; WiUiamson v. Barrett [13 How. (54 
U. S,) 101]; The Baltimore, 8 Wall, [75 U. 
S,] 377; Sturgis v. Clough, 1 Wall. [68 U. 
S.] 269; 1 Pai-s. Shipp. & Adm. 538. Imma- 
terial whether the vessel was weaker or 
stronger. Id, 543; Amoskeag Manuf'g Co. 
V. The John Adams [Case No. 338]; The 
Granite State, 3 Wall. [70 U. S.] 310. Off&- 
ing or rendering no assistance to the injured 
vessel is a circumstance tending to show con- 
sciousness of fault. The Atlas [Case No, 
633]. Whether raft is subject to admh*alty 
jurisdiction, see Tome v. Four Cribs of Lum- 
ber [Id. 14,083.] 

J. Hamilton Davis and Hugh Cameron, also 
for libeUaut. 
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Thomas Wilson, for respondent 

The raft only is liable, the boat being em- 
ployed solely and only as a motive power, and 
Dcing exclusively under the management of 
the raft's master and crew. Proceedings in 
jidmiralty may be had against a raft. The 
Rock Island Bridge, 6 Wall. [73 U. S.] 213; 
A Raft of Spars [Cases Nos. 11,528, 11,529]; 
16 Stat 453, 454, § 47. If it was illegal for 
tUe Clark to tow a raft she could not handle, 
the same is true of the Jlollie, for she could 
not handle herself, and the court wiU in such 
•cases leave the parties where it foxmd them. 
The Leopard [Case No. 8,264]; 1 Pars. Shipp. 

6 Adm. 528, and cases cited; Sturgis v. 
Clough, 21 How. [62 U. S.] 45. The damages 
-cannot be divided, as the Clark was not neg- 
ligent and if it admitted of a reasonable 
doubt even, the loss must be borne by the 
party on whom it falls. The Grace Girdler, 

7 Wall. [74 U. S.] 196, 203. The respondent 
must be aflfirmatively and specifically held 
In fault to aUow damages. The Breeze [Case 
No. 1,829]; 1 Pars. Shipp. & Adm. 328, 329; 
The Wm. Young [Case No. 17,760]; 3 Greenl. 
Ev. § 404. The libellant must prove herself 
clear of fault and also culpable negligence 
or actual misfeasance against the other to 
recover for a collision. The Relief [Case No. 
11,693]; Ward v. The Fashion [Id. 17,154]; 
The Columbus [Id. 3,043]; The Marpesia, 7 
Am. Law Rev. 287; Martinez v. The Anglo 
Norman [Case No. 9,174]; The Randolph v. 
U. S. Id. [11,562]. If neither party is in 
fault the loss rests where it falls. The Eliza 
4ind Abby [Id. 4,349]; 1 Pars. Shipp, & Adm. 
625. • The same of an inevitable accident. 
Id, 525, and note. The law exacts of officers 
only ordinary foresight and skill. The Eliza 
and Abby and The Grace Girdler, supra; 
Shear, & R. Neg. §§ 29-31. 

Guy O. Prentiss, also for respondent. 

HOPKINS, District Judge. If I were to 
believe the testimony given on each side, in 
this case, I should have to find that there 
was no collision, for if the witnesses testify 
truly, it was entirely impossible that the 
boats could have got together at that point; 
but taking the collision as established and 
admitted, I have, after a great deal of con- 
sideration'and examination of the testimony, 
maps, plats, diagrams and distances from 
the bridge, elevator and other monuments 
in that vicinity, arrived at a conclusion, 
quite satisfactory to my own mind, as to 
the manner in which, and through whose 
fault, the collision occurred. The Mohler, 
at about four o'clock on the morning of the 
31st of July, 1872, started with her tow, a 
l-aft of logs, about 110 feet wide by 450 feet 
long, from a point about four miles above 
the Winona bridge across the Mississippi 
river. The steamer W. H. Clark, about the 
same time in the morning, started at a point 
about four miles above with her raft, an 
eight-string lumber raft, being about 136 



feet wide by 450 feet long. The Mohler was 
commanded by C. H. Jewell, a licensed pilot, 
and the Clark by Mr, Turner, a licensed 
pilot, the claimant in this ease. The Mohler, 
owing to an injury to her raft the evening be- 
fore, did not tow ahead with her wheel, 
but floated with the current in order to give 
the hands an opportunity to repair her raft 
The Clark followed after her at nearly double 
her rate of speed, so that when the Mohler 
arrived at the bar opposite the elevator, 
about 1,000 feet above the bridge, the Clark 
had arrived at the point of Rolling Stone 
island, a distance of only 1,800 feet from the 
Mohler, and following in her track. The 
bow of the Mohler, after going over the 
reef, was thought to be too far out in the 
stream to go through the west draw of the 
bridge with safety, and thereupon the Mohl- 
er, in order to straighten it with the stream, 
backed her wheel, by which the bow was 
thrown in by the current; in doing which, 
some detention occurred, and the Mohler did 
not move as rapidly as the current. The 
Clark followed on in the same course, gain- 
ing rapidly upon the Blohler, and when it 
reached the reef opposite the elevator and 
turned the bow of its raft to run through the 
west draw, the bow of its raft was not to 
exceed 200 feet from the stern of the Mohler, 
and was going much more rapidly than the 
Mohler. At that time the danger of the 
collision became imminent to the persons In 
charge of both boats. The Mohler, paving 
her raft straightened up, went ahead on her 
wheel, but before she had made many revo- 
lutions or produced much effect upon its mo- 
tion, she had to stop, as the bow of the 
Clark's raft was getting so close as to en- 
danger her wheel. The Mohler and her raft 
then floated with the current until the colli- 
sion. The captain of the Clark, when 'op- 
posite the elevator, seeing, as he says, that 
he was rapidly gaining upon the- Mohler 
and coming in dangerous proximity to her, 
gave a signal with his whistle to put out a 
line, changed the position of his boat so as 
to assist to land his raft, and also gave sig- 
nal whistles to the oarsman on the bow to 
throw in the bow, and gave orders to snub 
the raft and land it as quickly as possible, 
so as to avoid collision with the Mohler; 
that the line was put out and fastened to 
the piling just below the elevator, as he 
could not land in front of the elevator on 
account of barges tied there. The speed of 
the raft was not checked until it passed by 
the stem of the Mohler, and struck her with 
a forward and flanking-in motion about flve 
feet forward of her stern post and broke a 
hole in her hull about ten feet long and 
twenty inches wide, from the effect of which 
she immediately filled with water and sank, 
and was dragged by the current and raft 
through the pier below the bridge aiid wa& 
there left in water about up to her upper 
decks. The raft of the Clark was stopped 
by the line and the collision, and in a short 
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time after passed bet-ween the piers and by 
the Mohier on lier course. The current be- 
low the reef Tvas at tlie rate of two and a 
lialf miles an hour, and from Rolling Stone 
point to tlie reef from 3^ to 4 miles. The 
pilot on the Olark testified that she did not 
go ahead on her wheels at all after they 
left the point until the collision, except a 
few strolies just before the collision, to aid 
them in landing their raft, to avoid it. 

The question to be first determined is 
whether either party was at fault, and if so, 
which. That must be solved by the appli- 
cation of certain well-settled rules of law re- 
lating to boats in such cases. In the. first 
place, I regard it as settled beyond contro- 
versy that when two steamboats are going in 
the same direction the one ahead is entitled 
to keep her course, and it is the duty of the 
pursuing boat to avoid her. This rule, how- 
ever, does not go to the extent of justifying 
the leading vessel in suddenly changing her 
course so as to embarrass, or throw herself 
across the track of the pursuing boat. The 
17th article of the act of congress of April 
29, 1864, provides (13 Stat. 61) that "every 
vessel oveitaking another vessel shall keep 
out of the way of said last-mentioned ves- 
sel." But the 18th, 19th and 2{>th articles 
provide that due regard shall be had to the 
circumstances of each ease. The Grace Gird- 
ler, 7 Wall. [74 U. S.] 196. But I do not see 
in this case that the Mohier was guilty of 
any sudden change, or maneuver calculated 
to embarrass or change the course pursued 
by the Olark. It is true she backed after 
passing over the reef, to straighten her raft," 
as her pilot says, so that she could go 
through between the piers of the bridge 
safely. Mr. Hanks, a very intelligent and 
experienced pilot, called as a witness on the 
part of the respondent, testified that the 
current at the reef is such, that "the bow of 
a raft is often thrown out a little, and as 
it goes over it turns again towards the Min- 
nesota shore, and sometimes we have to 
back up under the reef to straighten our 
raft before going through." From this it 
appears that backing in the manner the 
Mohier did is not unusual at that place. 

The doctrine in relation to the rights and 
duties of vessels going in the same direc- 
tion is very fully stated in the case of Whit- 
ridge V. Dill, 23 How. [6i U. S.] 448, in 
which case the opinion of Judge Betts, in the 
case of The Governor [Case No. 5,645], is 
quoted approvingly, and in which he ex- 
presses the rule as follows: "But from the 
fact that they were running in the same di- 
rection, the one astern of the other, there is 
imposed upon the rear boat an obligation to 
precaution and care which is not chargeable 
to the same extent upon the other. * * * 
The rear boat in such case must stop her way 
or back off and await the opening of a suffi- 
cient passage, if the leading boat is so 
placed that safe room is not left to pass 



without coming within a hazardous prox- 
imity to her." 

The general law of navigation secures to 
vessels under way the track they are right- 
fully pursuing, and makes it cause of dam- 
age for others to molest or crowd upon 
them in it. This rule would not allow the 
leading boat to unnecessarily obstruct the 
navigation, or to maneuver with a view to 
embarrass the boat following, and there is 
nothing in the testimony in this case to wai*- 
rant the conclusion that the Mohier did any- 
thing to obstruct the navigation, and as 
there was no chance for passing at that 
point, the Clark should have kept back a 
proper distance to have avoided all possibil- 
ity of a collision. The rule upon that sub- 
ject, as laid down in the ease of The Carroll, 
8 Wall. [75 U. S.] 302, 306, is as follows: 
"The safeguards against danger, in order to 
be effectual, must be seasonably employed, 
and in this case they were not used until 
the danger was threatening." The same re- 
mark is applicable to this case, for here 
when the danger became imminent, the re- 
spondent did all he could to avoid it, but 
his efforts were unavailing because too late. 
The court in that ease also say its greater 
fault was in suffering the vessel to get into 
such dangerous proximity at the moment pre- 
ceding the collision, and as she has furnished 
no excuse for this misconduct she is charge- 
able with aU the damages resulting from the 
collision. This respondent, judged by that 
rule, is equally liable, for his fault was in 
following too close to the Mohier. In a place 
of that description, where the passage was 
too narrow to allow one vessel to pass the 
othei*, her pilot should have kept her back 
a sufficient distance to avoid accidents or 
unavoidable delays in the navigation of the 
Mohier; and here the question arises as to 
what course he could have pursued to avoid 
it? Upon this question the testimony of ex- 
perts is very conflicting and unsatisfactory. 
The witnesses on the part of the libellant 
testify that he could have landed his raft 
at various points below Boiling Stone, and 
above the elevator, and Mr. Begister, an old 
and experienced pilot, testifies that he has 
often landed floating rafts between those 
points. 

The libellant's witnesses also testify that 
at Rolling Stone point, or at any point until 
he got to the reef, he might have changed his 
course and gone through the east draw, that 
the water and passage were as good through 
that as through the west, except that it was a 
little safer and easier to steer by the land 
than by the piers alone; while the claimant 
and his witnesses testify that it would have 
been very hazardous, if not impossible, to 
have landed above the elevator, and that in 
order to have gone through the east draw it 
would have been neeessai-y to have changed 
the course at the point of Rolling Stone island, 
and that they would deem it hazardous to run 
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the east draw with an eight-sti-ing raft; but 
I do not understand any of them to state that 
it would have been impossible. It would 
doubtless require more skiU than to run by 
the shore, but as the center pier extended up 
the river for some distance above the bridge, 
and was planked up solid, so as to avoid all 
danger of catching in case the raft should 
strike against it, I cannot regard it is an un- 
dertaking of sufficient hazard to justify him 
in crowding upon the JMohler in order to avoid 
the risk of running through the east draw. 
Indeed, Mr. Davidson, an esperienced pilot 
in running rafts both by boat and floating, 
and who manifested great candor and impar- 
tiality in his testimony, testified that he had 
run an eight-sti'ing raft through the east draw 
without trouble. He also stated that "it would 
have been difficult for the Clark to have gone 
through the east draw, starting at Yeoman's 
Mill (which is about 600 feet below Rolling 
Stone point); but I thinlv it could have been 
done, and situated as those boats were, if I 
had apprehended any danger, it would have 
been safer to have undertaken to go through 
the east draw." I think this testimony shows 
that the passage through the east draw was 
not impracticable by any means, and under 
the circumstances I think the respondent 
should have essayed its passage. The testi- 
mony shows that rafts did run through it, 
and the claimant swears that he had run it on 
other occasions himself, so I cannot find, un- 
der the testimony, that the passage through 
the east draw was impracticable with an 
eight-string lumber raft, or that it was im- 
possible to have landed it above the elevator 
and below the point of Rolling Stone island, 
or that the danger in attempting to do so was 
sufficiently imminent to excuse him from try- 
ing to do either to avoid the collision. 

But it is contended on the part of the claim- 
ant, and with a good deal of plausibility, that 
he did not apprehend any danger of a col- 
lision until after he had got far below the 
point where he could make that passage, and 
if the Mohler had kept on as she ought to have 
done, he would not have overtaken her, but 
I cannot view the case in that light. He had 
been following the boat all the morning, and 
knew that he was going about as fast again 
as she was, that in two hours he had gained 
upon her nearly four miles that morning, 
which was enough, in my opinion, to put him 
on his guard, and to require him to adopt 
timely precautions against danger, especially 
as they were approaching a place where to 
pass would be impossible. 

I think tlie facts were sufficient to cause 
apprehension on the part of the claimant. 
He was negligent in not comprehending the 
dangers of the situation. That there was dan- 
ger to be apprehended, the event demonstrat- 
ed, and he, as an experienced seaman, should 
have taken timely precautions to avoid it; and 
not having done so, I think the respondent is 
liable for all the damages occasioned by the 
collision. I think the Mohler was not man- 



aged in the most skillful manner. Her pilot 
might, perhaps, have gone faster than he did 
with safety, but that question under the law 
was left largely to his discretion. He was 
ahead and had the right of way, and had the 
right to be cautious, and I do not see any such 
abuse of that right as to justify me in holding 
that the Clark had the right to run into his 
boat, or in dividing the loss, which at the 
time of the conclusion oi the argument I felt 
strongly inclined to do. 

Having determined that the libellant is en- 
titled to recover for the injury of the offend- 
ing party, it becomes necessary to ascertain 
whether it is the boat or the raft that is lia- 
ble. The respondent contended that it was 
the raft; that the boat was but the mer6 
agent of the raft, and under the exclusive 
(2ontroI of the officers of the raft 

The raft had no motive power of its own. 
It would float with- the current of the stream 
and be borne along with it, but in and of it- 
self it had no motive power or contrivances 
for utilizing any power to promote its propul- 
sion. The steamboat was therefore employed 
to propel it and manage it, or, in other words, 
to navigate it, 

A block called a "butting block" was placed 
on the stern of the raft, against which the 
steamer pushed with its bow to move it ahead. 
It had a line called a "bacldng-line" fastened 
to the raft and the bow' of the boat to enable 
the steamer to back the raft. It had guy 
lines attached to each side of the stem of the 
boat, running around each rear comer of the 
raft to a capstan stationed in the centre of 
the raft to steer the raft by. The position of 
the boat to the raft was fixed and regulated 
by the use of the capstan and those guy lines. 
In that way the boat was made to apply its 
power directly or obliquely so as to propel 
the raft straight ahead or to the right or left, 
as the necessities of the case might require. 
It was not only therefore the motive power, 
but was the steering or directing power. 

The boat was run and managed by Mr, Tur- 
ner, a pilot licensed to run tow-boats. He 
alone had authority in law to run the boat 
The boat was licensed and duly enrolled as a 
tow-boat, and as such was within the regula- 
tions prescribed by the acts of eongress. 

The signals to the crew for managing the 
raft proceeded from the,pilot-house, and the 
pilot in charge of the boat gave them by 
sounding the boat's whistle. The raft had no- 
pilot other than the pflot of the boat. He had 
the direction of the whole craft, boat and 
raft, and gave all the directions for its navi- 
gation. The boat had no master but its pilot, 
and the raft had neither pilot nor master dis- 
tinct from the boat. ^ 

I think, therefore, the boat was liable, and 
that the claimant is mistaken in supposing 
that the boat was under the exclusive direc- 
tion of the officers and crew of the raft. I 
think the case comes under the third rule 
laid down in Sturges v. Boyer, 24 How. [65 
TJ. S.] 122, that "when the tug, under the 
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charge of her own master and crew, and in 
die usual and ordinary course of such an em- 
ployment, undertakes to transport another 
vessel, which for the time being has neither 
her officei-s nor crew on hoard, over waters 
where such accessory motive power is neces- 
sary or usually employed, she must be held 
responsible for the proper navigation of both 
vessels." That, I think, describes the posi- 
tion of the boat anO, tow in this case. See, 
also, The Marta Martin, 12 Wall. [79 U. S.] 44. 

This view is strongly supported by the evi- 
dence of the respondent's expert witnesses 
showing what experience and knowledge is 
requisite for a pilot to run a raft with a steam- 
boat. They testify that a steamboat pilot can- 
not run a steamboat with a raft in tow, nor 
can a raft pilot run a raft towed by a boat; 
that to run a boat towing a raft a peculiar 
knowledge and skill is necessary, which can 
only be acquired by a long experience in that 
service. The libellants dispute this, but all 
admit that it is a new method of moving rafts, 
and that the rafts are under the control of the 
pilot of the boat; that he is expected to com- 
bine the requisite skill to navigate both,, and 
both are under his control as master, and the 
whole is under and subject to the control of 
the boat in which the motive power employed 
resides. The steamboat, therefore, is the ac- 
tive thing, and consequently is to be treated 
as the offender, and "held liable for damages 
that it should have prevented by a judicious 
and careful management of the raft. 

The counsel for the claimant contended 
with great earnestness and apparent con- 
fidence that, as the account of the expenses 
■of the boat and officers of the boat were char- 
ged to the raft, this was a controlling cir- 
cumstance in determining which was the 
principal and which the agent. But that cir- 
cumstance failed to impress me at the time 
as possessing much significance, and further 
reflection has not changed my first impres- 
sion. The owners of the raft had to pay the 
towboat for her services, and the mere form 
or method adopted by them in keeping that 
account is quite immaterial. It was well 
■enough to charge it to the raft, as in that 
way they could conveniently ascertain the 
cost of the lumber and determine at what 
price they would have to sell it to clear 
themselves. It was a convenient mode of 
keeping their accounts, not at all affecting 
the relation of the boat to the raft in a mari- 
time sense. 

I have thus far considered the question as 
if the raft could be held liable in admiralty 
for an injury of this character, but I do not 
intend to pass upon this question. In the 
view I have taken of the relation and lia- 
bility of the boat, it is "not necessary. But 
from the examination I have given it, I do 
not at present see upon what principle ad- 
miralty jurisdiction could be sustained 
against a raft of lumber. 

Chief Justice Taney in Tome v. Four Cribs 
■of Lumber [Case No. 14,083], says: "They 



are not vehicles intended for the navigation 
of the sea. They are not recognized as in- 
struments of commerce or navigation by any 
act of congress; they are piles of lumber and 
nothing more, fastened together and placed 
upon the water." 

Notwithstanding the great extent of raft- 
ing lumber upon the navigable streams in 
this country, I cannot find a case where they 
have been proceeded against in admiralty, 
except that case and the cases Raft of Spars 
[Case No. 11,528] and The Josephme [Id. 7,- 
545], which were all salvage cases. 

It is true the judge in delivering the opin- 
ion in the Case of Bock Island Bridge, 6 Wall. 
[73 U. S.] 213, says: "A maritime lien can 
only exist upon movable things engaged in 
navigation," and in enumerating them men- 
tions "rafts" among others, but the question 
involved in this case was not before the 
court, and that part of the opinion may not 
therefore be considered as authoritative. 

But as I do not deem it necessary to decide 
this question I shall not pursue the argument 
further. I have only said this in deference to 
the very able argument of the learned coun- 
sel of the claimant upon the questions at the 
trial. Indeed I feel under great obligations 
to the learned counsel on both sides, for the 
able, careful and instructive arguments they 
submitted, both upon the fact^ and law, and 
particularly for the full references to the au- 
thorities bearing upon the questions involved. 

Having arrived at the conclusion that the 
libellant is entitled to recover against the 
steamboat the damages sustained by the col- 
lision, I find it quite perplexing and difficult 
to determine the true amount thereof, which 
was submitted to me without a reference to 
decide. 

It is apparent from the evidence that the 
boat was somewhat decayed, and suffered 
more on that account than a stanch boat 
would, and also required more repairs. The 
libellants raised and repaired the boat them- 
selves, and in repairing changed it in some 
respects, and it seems to me the charges for 
the repairs are very large, and I cannot un- 
derstand why such extensive and general re- 
pau's were necessary. A hole about twenty 
inches wide by ten feet long was broken in 
her hull and she sank immediately, and while 
she was lying in the stream some of ner up- 
per works w(?re injured by passing boats. 
She was probably sti-ained some in raising, 
but I do not feel that the evidence shows 
satisfactorily that all the repairs and work 
done upon her were made necessary by the 
collision. When the owner raises and re- 
pairs the boat himself, it is necessary to ex- 
amine more closely the charges than when 
done by a third person, for reasons too obvi- 
ous to require to be stated. 

I have concluded therefore, under the tes- 
timony offered, that not more than one-half 
of libellant's charges for repairs should be 
allowed as properly attributable to the col- 
lision, and have therefore allowed that ac- 
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count at only §756. The rule is, that "a party 
should show positively that they had no more 
than reinstated the vessel in the condition 
she was before the collision." This the libel- 
lant omitted to do, and I have therefore to 
exercise my best judgment on that question. 
The lihellant claimed a per diem allowance 
for the time tlie boat was undergoing repairs. 
That seems to have been settled in William- 
son V. Barrett, 13 How. [SO U. S.] 101, as a 
proper item of damages in case of collision. 
But I hardly think it proper to allow the 
same compensation as when' in use, as the 
wear and tear when used is something, as 
well as the ordinary risk of navigation. The 
Uhode Island [Case No. 11,740a]. 

The court also allowed, for use of steamers or 
barges to raise the wreck, S500; for use of steam 
pump, $100; for fuel §100; and miscellaneous 
charges and expenses to the amount of $273.50, 
making a total of $1,929.50, for which costs he 
directed a decree to be entered in favor of Ubel- 
lant. 



WHEAT (WASHINGTON v.). See Case 
No. 17,238. 



Case 'No, 17,483. 

WHEATLEY v. HOTCHKISS. 

[1 Spr. 225; i 16 Law Rep. 692.] 

District Court, D. Massachusetts. Feb., 1854. 

Seamen's "Wages — Gueek Hands — Admiralty 
Pkactice — SECDRiTr FOR Costs. 

1. The libellant shipped as an able seaman, 
but was in fact competent to perform only the 
duties of a green hand. Hdd, that the measure 
of compensation for his services is not the 
wages of a green band for such a voyage, but 
only what his services were actually worth to 
the owners. 

2. The practice in admiralty, of 'exempting 
seamen from giving security for costs, is on 
accoimt of their presumed inability. 

[Cited in The Arctic, Case No. 509a.] 

3. Any person may sue there without giving 
such security, upon proof of inability. 

4. This rule does not necessarily apply to ap- 
peals. And where there is evidence that a 
seaman is of ability, the court will order him 
to give securi^ for such costs as the appellate 
court may decree, unless he' shall prove himself 
unable to' do so by satisfactory affidavits. 

This was a hbel filed by a seaman of the 
ship Harvard, against the master, for wages, 
during her late voyage from Calciitta to 
Boston. The respondent admitted that the 
libellant shipped at Calcutta, as an able sea- 
man, and by the articles was to have $30 
per month, but alleged that the libellant 
was grossly incompetent to perform the du- 
ties of an able seaman, and was so ignorant 
of all ship's work, that he was not worth 
on board more than half the wages of an 
able seaman; and that the respondent had 
tendered to him the sum of $lo per month, 
as full compensation for his services during 
the voyage. 

1 [Reported by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 



F. W. Sawyer, for libellant. 
B. H. Dana, Jr., for respondent. 

SPRAGUE, District Judge, after stating 
that upon the evidence he thought that the 
libellant was not an able seaman, remarked 
that there was more difficulty in deciding 
what amount of compensation should be ac- 
corded to him, for such services as he ren- 
dered on board of the* ship. Having failed 
to execute bis contract as set forth in the 
articles, he has no right to claim the $30 per 
month, which were the wages therein stipu- 
lated; but only such a sum as his services 
fairly deserved. In applying a quantum 
meruit to seamen's services, there is some 
difficulty. In case of services rendered on 
shore, when a laborer brings an action 
against his employer for their value, it is 
competent for him to prove the market val- 
ue of similar services, as one element to 
show the value of his own services, in the 
rjarticular case. But the master on shore 
has the power to discharge an incompetent 
servant, when he chooses, and to substitute 
another in his place. At sea there is no 
power of substitution; the master must con- 
tinue an inefficient or ignorant seaman to 
the end of the voyage. Beside this, the 
ship needs but a limited number of hands, 
and those are distributed into able seamen, 
ordinary, seamen, green hands and boys, 
from each of which classes are expected 
peculiar services, and of each of which the 
ship is supposed to have its exact comple- 
ment. If the man, who ships as an able 
seaman, is incompetent to do his duty as 
such, he not only deprives the ship of what 
may be essential service, but his deceit 
wrongs the other able seamen, by compel- 
ling them to do his work, while he remains 
an ordinary seaman, or green hand, on a 
vessel already quite supplied with persons 
of this description. A supernumerary green 
hand may be worthless on board of a ship, 
to which, at the very time, an able seaman 
is essential; and the measure of such a per- 
son's value is not the wages which a green 
hand can command in port, but the value of 
that person, to that ship, under all the cir- 
cumstances. Any other rule would be con- 
trary to policy, as well as justice, and would 
encourage men to ship for duty which they 
were incompetent to discharge, in the con- 
fidence that failure would do nothing worse 
than throw them back, on the wages of that 
class of seamen to which they properly be- 
longed. 

In such cases, the burden is on the libel- 
lant to show the value of his services, in 
this respect. No such proof has been fur- 
nished. In this state of the evidence, the 
court cannot award him more than the sum 
tendered. Libel dismissed, without costs. 

In the above ease, the libellant claimed an 
appeal, and the respondent moved that he 
be required to give security" for costs. It 
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appeared that the respondent had recently 
paid the lihellant ahOYe $400, as damages 
in a suit for a tort. SPE-AGUE, District 
Judge, said that the practice of exempting 
seamen from giving security for costs, was 
founded on their presumed inability. Any 
other person may sue in the admiralty, with- 
out giving security, upon proof of inability; 
and a seaman may be required to give se- 
curity, if his ability is proved. This libel- 
lant has had one hearing, without giving 
security, and now, upon his claiming an ap- 
peal, there is evidence tending to show his 
ability to give security for costs, and he 
must stipulate with surety for such costs as 
the appellate coujt may de(a:ee, unless he 
prove himself unable to do so by satisfac- 
tory affidavits. 



WHEATLEY (KEENE v.). See Case No. 7,- 
644. 

WHEATON (BTjBKB v.). See Case No. 2,- 
164. 

WHEATON (HARDING v.). See Case No. 
6,051. 



Case Wo. 17,484. 

WHEATON V. LOVE. 

[1 Cranch, 0. O. 429.] i 

Circuit Court, District of Columbia. July 
Term, 1807. 

Depositions— "Notice. 

Under the law of Virginia respecting the tak- 
ing of depositions, notice to the attorney at law 
of the opposite party is not suflSeient. 

Notice of taking a deposition under the 
Virginia laws, was given to B. J. Lee, at- 
torney at law for the defendant. 

E. J. Lee acknowledged service, but stated 
that he could not attend. 

E. J. Lee now objected to the deposition, 
because notice to un attorney at law is not 
good under the laws of Virginia. Buddicum 
V. Eark, 3 Cranch [7 U. S.] 297. 

Mr. Swann, for plaintiff, became nonsuit; 
and THE COURT reinstated the cause on 
payment of the costs of the term. The depo- 
sition having been taken under the former 
decisions of this coart that such notice was 
good. DUCKETT," Circuit Judge, contra. 
[Case No. 17,485.] 



Case Wo. 17,486. 

WHEATON V. LOVE. 

[1 Cranch, C. C. 451.] i 

Circuit Court, District of Columbia, Nov. 
Term, 1807. ' 

Continuances— Depositions— Captions, 

1. The court will not, on motion of the defend- 
ant, continue a cause because the costs of non 
pros, have not been paid. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



• 2, The party will not be permitted to give 
parol evidence of a cause of caption of a depo- 
sition, different from the cause stated by the 
magistrate who took the deposition; and if 
that cause be insufficient the deposition will be 
rejected. 

THE COURT refused to put off the ti-ial 
of this cause on account of the non-payment 
of the former costs; the cause having been 
reinstated on payment of costs. [Case No. 
17,484.] 

E. J. Lee, for defendant, objected to the 
deposition of J. McCanahan, taken under the 
act of congress. 1. The certificate does not 
state it to be a civil cause, but only in a 
suit. 2. It does not appear by the certificate 
that the witness lived more than one hundred 
miles from the place of trial; it only states 
that the deposition was taken at his office in 
the borough of Norfolk, which is more than 
one hundred miles from the place of resi- 
dence of the defendant. It does not appear 
that the plaintiff's agent -or attorney does not 
live within one hundred miles of the place of 
caption, 

Jlr. Swann, contra,, contended that the 
omission of the magistrate to certify may be 
suppUed by parol proof, and offered to prove 
that the witness lived more than one himdred 
miles from the place of trial, and that that 
was the cause of caption, although the magis- 
trate had certified a different cause. The cer- 
tificate of the judge is not conclusive. If the 
judge had delivered it into court, no certifi- 
cate would have been necessary. 

Mr. Jones, in reply. The party who in- 
troduces the deposition cannot give evidence 
to disprove what the judge certified. The 
certificate of the judge is made evidence by 
the judiciary act of 1789, § 30 (1 Stat. 73), 
of the reason of taking the deposition, and of 
the notice. 

THE COURT (nem. con.) refused to receive 
the deposition, because the mayor of Norfolk, 
before whom it was taken, had not certified 
such a cause of caption as the law requires. 
The plaintiff became nonsuit; and upon his 
motion the cause was ordered to be reinstated 
on the 15th, if the 'whole costs shoiild be paid 
before that time. 



WHEATON (MILLER v.). See Case No, 9,- 
595. 



Case Wo. 17,486. 

WHEATON et al, v. PETERS et al. 

[33 U, S. (8 Pet.) 725.] 

Circuit Court, E, D. Pennsylvania, 1832.1 

Copyright — Acquisition — Depositing Copt of 
Book— Constkuotion op Statutes- Exist- 
ence OF Common-Law Rights. 

II. The requirement in the fourth section of 
the act of 1790 (1 Stat. 125) that the author 
shall deliver a copy of his book to the secreta- 
ry of state, to be preserved in his office, is not 
merely directory, but, especially since iiie pas- 

1 [Reversed in 8 Pet (33 U. S.) 591.] 
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sage of the supplemental^ act of 1S02 (2 Stat, 
171), is a condition which must be performed 
before the right of copyright can vest in the 
author.] 

[2. The delivery to the secretary of state, 
by the reporter of the supreme court, of 80 
■copies of his Reports, in accordance with the 
reporter's act of 1817 (3 Stat. 376), is not to 
be taken as a substantial c&mpliance with the 
requirement of the fourth section of the act 
of 1790, and cannot operate to cure an omission 
to deposit a copy under the latter provision.j 

[3. The legislature has no right to impose 
upon the courts a construction of statutes pre- 
viously passed. It is for the court to con- 
strue the law; but it is, nevertheless, the right 
and duty of the judge to look into all the stat- 
utes made upon the same subject, in order to 
discover what was the intention of their pro- 
visions. He is tiius to ascertain their true 
meaning and construction by his own judg- 
ment, and not by any subsequent legislative dec- 
laration of their meaning.] 

[4. In the United States there is no common- 
law right of copyright. The protection of au- 
thors rests exclusively upon the statutes ex- 
pressly enacted by congress for that purpose-j 

[This was a bill in equity by ■Wbeaton-& 
Donaldson against Peters and Grigg to en- 
join the alleged infringement of a copyright 
in Wheaton's Reports of the decisions of the 
supreme court of the United States.] 

HOPKINSON, District Judge. It is not 
necessary, at this time, to set forth all the 
details contained in the bill of complaint. It 
is sufficient, for the present purpose, to say 
that the complainants claim to have a copy- 
right, under the statutes of the United States, 
or by the common Jaw thereof, in and to the 
twelve boolcs or volumes of the Reports of 
cases argued and adjudged in the supreme 
court of the United States, commonly known 
as Wheaton's Reports; and they charge that' 
the defendants have violated their rights by 
printing or publishing a certain book or 
books, ^entitled Condensed Reports of Cases 
in the Supreme Court of the United States: 
in consideration whereof the complainants 
pray, among other things, tliat the defend- 
ants may be restrained from the further 
threatening to print and publish, and from 
the further printing, publishing and selling, 
or exposing to sale the said Condensed Re- 
ports; that they may be decreed to account 
and pay to the complainants what shall be 
found coming to them; and, generally, for 
further relief, &c. The defendant, R. Peters, 
denies that the book called Condensed Re- 
ports is any violation of the complainants* 
rights; he further denies that thie Condensed 
Reports contain anything that is the exclu- 
sive property of the complainants. Or which, 
being also in Wheaton's Reports, is suscepti- 
ble of being made the subject of literary 
property. He fm-ther avers, that by an act of 
congress, passed on the 31st of JMay, 1790, 
it is enacted that no person shall be entitled 
to the bmefit thereof, unless he shall deposit 
a printed copy of the title of his book in the 
clerk's oflice of the district where he shall 
reside; shall publish it in one or more news- 
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papers for four weeks; and shall, within six 
months after the publishing thereof, deliver 
or cause to be delivered to the secretary of 
state a copy of the same to be preserved in 
his office. He calls for proof from the com- 
plainants that these requisites of the act have 
been complied Tvith. In the bill, as well as 
the answers, many circumstances are set 
forth which it is' not necessary to repeat. 
Connecting the pleadings with the argument 
of the case, it may be generally stated that 
the complainants claim a copyright in the 
twelve volumes of Wheaton's Reports, under 
the statutes of the United States and at com- 
mon law. The defendants deny that their 
book is a violation of the complainants' 
rights, if they have any, in Wheaton's Re- 
ports. They further deny that tliey have any 
such right, because they have not pex-formed 
the requisites of the acts of congress of the 
United States' on the subject of copyrights; 
because there is no common law copyright in 
the United States; and because WheatoiTs 
Reports is not a work entitled to the benefit 
of copyright, either by the statutes or by the 
common law. 

I shall first consider the complainants' right 
under a statute of the United States. The 
deficiency in their title most relied upoii is 
that they did not, according to the requisition 
of the fourth section of the act of 1790, de- 
liver or cause to be delivered to the secretd.ry 
of state a copy of their book, to be preserved 
in his office; otlier omissions as to some of 
the volumes are also alleged. The question 
is, whether this injunction or direction to an 
author of a work seeking to obtain a copy- 
right for it, is an essential part of his title, 
so that he cannot claim the benefit of the 
act unless he has complied with it. This is 
not a new question in this court. It arose in 
the case of Ewer v. Coxe [Case No. 4,584], 
decided in 1824, on the construction of the 
third section of the law of 1790, which 
stands, in this respect, on the same footing 
with the fourth section of the same act now 
under consideration. In that case the fact 
was admitted by the plaintiff that a copy of 
the record of the title of his work had not 
been published as the acts of congress re- 
quired, but insisted that it was not necessarj'- 
to vest a copyright in the proprietor of the 
work. In that case, therefore, the mere ques- 
tion of law was presented to the court on 
the construction of the acts of congress. 

In the case now before the court, the fact, 
as well as the law, has been a subject of 
controversy between the parties; and the 
complainants have endeavored to show by 
evidence that they have complied with the 
terms and directions of the section of law in 
question. This qiiestion of fact must be first 
disposed of. Have the complainants made 
satisfactory proof that they did, within six 
months of the publication of their work, de- 
liver, or cause to be delivered, a copy there- 
of to the secretary of state, to be preseiTjed 
in his office? No official certificate, no rec- 
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ord of any such deliveiy has been produced, 
nor could such record be required, as we can- 
not say that any such record was kept, and 
the act of congress does not require it. The 
fact of delivery Is open for proof by any le- 
gal and satisfactory testimony. With a view 
to establish it, the complainants have pro- 
duced two witnesses— Mr. H. C. Carey, ex- 
amined at the bar of this court, and Daniel 
Brent, Esq., whose deposition was taken at 
the city of "Washington. In substance, Mr. 
Carey has testified that, in 1816, the first vol- 
ume of Wheaton's Eeports was published by 
his father, who then did business alone; the 
witness then did his father's business as his 
clerk; in 1821 he became a partner with him. 
T^'hen he did his father's business as his 
clerk, he, the witness, was conversant with 
his business as to copyrights; says they were 
in the constant habit of advertising, but not 
of keeping a copy or record of the advertise- 
ments until within the last ten years; he 
says the next step towards securing a copy- 
right was to deposit a copy in the office at 
Washington. "We were always accustomed 
to do it, but never deemed it necessary to 
have a certificate from Washington, because 
we had never seen one. We supposed a rec- 
ord was kept at the office* of the deposit of 
books, and could always be furnished if nec- 
essary. The earliest certificate we have is 
dated 1820. I don't doubt that a copy was 
deposited, although we have no evidence of 
it." On his cross-examination, he says that 
he has no recollection at all of a deposit of a 
copy of' this work in the office of the secre- 
tary of state; that nine-tenths of the books 
they have deposited were put in the post- 
office, addressed to the department of state; 
does not pretend to recollect that this was 
the course in 1816. He cannot positively say 
that, with regard to all publications made by 
them, a copy was sent to the department of 
state. Does not know whether there was or 
was not a record kept in the department; 
has never inquired there, nor had any occa- 
sion to make the inquiry. He adds, that it 
was always their intention to send a copy of 
all works to the department of state whose 
titles were recorded in the clerk's office, but he 
won't pretend to say that it was always done. 

In regard to the books in question, there is 
no du'eet proof of the delivery of any one of 
them to the secretary of state; there is no 
circumstantial proof of it— there is no proof of 
such an imiform custom of the trade in gen- 
eral, or of Mr. Carey's business in particular, 
from which we can infer it with that degree 
of certainty which constitutes proof in a 
court of justice. As to the books in question, 
Mr. Carey has no knowledge; he pretends to 
none. He has no more proved, or even con- 
jectured, the delivery of Wheaton's Reports 
in the manner and for the purposes prescribed 
by the act, nor in any manner or for any pur- 
poses, than he has proved the same thing for 
all the many hundred works, in mass, pub- 
lished by him in the same period ef more than 



ten years. But he does show us that the- 
most satisfactory proof was in his power, and 
in the power of the complainants, and could 
be had simply by asking for. He got a cer- 
tificate of the delivery of a work for copy- 
right as early as 1820, seven years before the 
conclusion of Wheaton's Reports. He farther 
says that until Mr. Clay came into the office, 
there was no order in it as to sending cer- 
tificates. Ttiis was in 1825, after which we 
are to presume that order did exist in the 
office on this subject; but no certificates are 
shown for the volumes of Wheaton's Reports 
published after this period. We may advert 
here to the certificates produced by the de- 
fendants, some of them of a very high num- 
ber, upwards of one thousand; from which 
we may infer that these certificates were not 
unknown or unusual, when the copy was actu- 
ally delivered to the secretary of state. The 
complainants ask what evidence they are to 
produce of this fact If the law makes the 
delivery of the volume to the secretary a 
requisite, a necessary part of a plaintiff's 
title, he must prove it by legal and satisfactory 
evidence, when he founds a claim on this title 
in a court of justice. In this case, however, 
nothing is required of him that is impossible, 
unreasonable, or difficult; nothing but what 
has been done by others in at least a thou- 
sand cases, and by Mr. Carey himself, in 
many. He has obtained and produced evi- 
dence of the dame nature as to the delivery 
of eighty copies under another law; he might 
have had the same evidence of the delivery of 
the one copy imder the copyright law. If 
he chose to rely on transitory and uncertain 
testimony, it was at his peril. He got the 
certificate in the one case to obtain his salary; 
he should have got it in the other to secure his 
copyright. The deposition of Mr. Brent 
serves the complainants no better in this part 
of their case. He proves the regular deposit 
of eighty copies under the dh'ection of the 
reporter's law, but says, that there does not 
appear any evidence that the successive vol- 
umes of said Reports, or copies of them, 
were deposited in the department of state by 
the maker or publisher of the same, agreeably 
to the provisions of the laws of congress foi' 
securing copyrights to authors, &c., though 
the memorandum of similar deposits was 
kept in the patent-office, a branch of the de- 
partment of state, and not at the department. 
The deponent believes that, for several of the 
first years, the memorandinn and giving re- 
ceipts were often neglected during the period 
referred to. So far 'as a negative may .be 
proved, I should conclude from this testimony 
that no copy ever was delivered in conformity 
with the provisions of the act of 1790; no 
evidence of it appears in the department, ei- 
ther by record, or by finding the book there, 
or of any other Mud, although the mem- 
orandum of similar d^osits was kept in tlie 
patent-office, a branch of the department of 
state. I will adii, on this subject, that as the 
law makes it ttie duty of the secretary of 
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state to preserve the copy deUvered to him 
in his office, we are hound to presume, to the 
absence of contradictory evidence, that he 
did perform his duty, and that the mere cir- 
cumstance that the hook is not found there is 
pruna facie evidence that it was never de- 
livered there. . 

This view of the evidence ttrmgs us to tlie 
conclusion that the complainants have fail- 
ed to prove that within sis months, or in- 
deed at any time, they did deliver to the 
secretary of state a copy, or copies, of the 
work in which they claim a copyright, ac- 
cording to the provisions of the fourth sec- 
tion of the act of 1870, and it must now he 
taken that they did not so deliver a copy. 
I wiU here notice an argument which has 
been pressed on the court with great in- 
genuity and force. It is that after so long 
an enjoyment of the right, after so long a 
possession undisturbed, it should he presum- 
ed that everything was done v^hich was nec- 
essary to he done to make it perfect; and 
that the evidence may have been lost by 
the lapse and accidents of time. Any pre- 
sumption of this sort is much weakened by 
the negative testimony of Air. Brent; it is 
also weakened, if not destroyed, by another 
circumstance. If the deficiency existed 
only in the earUer volumes of the work, 
■which were published fourteen, fifteen, and 
sixteen years ago, the argument might re- 
ceive some favor, although the lapse of time 
is not very considerable; but we find the 
same defect in relation to the last as the 
first volumes of this work; the same in 18^7 
as in 1816, which gives rise to another pre- 
sumption, that the same course was pur- 
sued as to all of them, and a copy of none 
delivered, according to the fourth section of 
the act However the possession may have 
aided the complainants in their application 
for an interlocutory decree of injunction, 
until hearing, the parties now stand on their 
legal rights. , 

This view of the evidence brings us to a 
much more important and difficult question, 
that is, to the very question decided in the 
case of Ewer v. Coxe [Case No. 4,584], and 
if that decision ^vas right, it must prevail 
now. The counsel on both sides have ac- 
cordingly directed their most strenuous ef- 
forts, on the one side to sustain, on the oth- 
er to overthrow, the authority of that deci- 
sion. In that case, the plaintiff claimed a 
copyright in a certain book, under the acts 
of congress of 1790 and 1802 for securing 
copyrights to authors, &c. The third sec- 
tion of the act of 1790 enacts that no per- 
son shall be entitled to the benefit of the 
act unless he shall, before publication, de- 
posit a printed copy of the title of his book 
• in the clerk's office of the district court; the 
section, after giving the form of the record 
to be made in the office, proceeds, "and such 
author or proprietor 'shaU, within two 
months from the date thereof, cause a copy 
of the said record to be published in one or 
29FED.CAS.— 55 
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more newspapers printed in the United 
States, for the space of four weeks. The 
pljuntifE admitted that he had not thus pub- 
lished a copy of the record of the tjtle of 
his book; and the question was, w^Hether it 
was a matter essential to his tiUe-whether 
he could have a copyright without it. ine 
question in the present case arises on the 
fourth section of the same act, but the prin- 
ciple of decision is the same in both cases. 
In deciding the case of Ewer v. Cose [su- 
pra], the learned judge thought it material 
to settle whether the requisitions of the 
third and fourth sections of the act are 
merely directory, or whether their perform- 
ance is essential to the vesting of a title to 
■the copyright secured by the law; he re- 
cites the several sections of the act, and 
reasons upon them severally. He says, It 
is perfectly clear from the language of the 
second section, that the proprietor can ac- 
quire no title to the copyright for the term 
of the first fourteen years, unless he shall 
deposit in the clerk's office a printed copy 
of the title of the book; for the section de- 
clares that he shaU not be entitled to the 
benefit of this act unless he shall make 
such deposit." The judge, therefore, con- 
siders this to be a condition of the grant of 
the right; but he thinks that this condition 
cannot, "upon any grammatical construc- 
tion be extended to the requisition (he can- 
not avoid calling it a requisition) contained 
in the last sentence of the section, to publish 
a copy of the record, within the time and 
for the period prescribed." From this rea- 
soning the judge concludes that if the title 
of an author to a copyright depended alto- 
gether upon this act, he should be of opin- 
Ton that it would be complete, provided he 
had deposited a printed copy of the title of 
the book in the clerk's office, as directed by 
the second section; and that the publication 
of a copy of the same would only be neces- 
sary to enable him to sue for the forfei- 
tures created by the second section. The 
judge then passes to the act of April, 1802, 
which is a supplement to the former act, 
and declares that every author or proprietor 
of a book who shall thereafter seek to ob- 
tain a copyright for the same, before he 
shall be entitled to the benefit of the act to 
which this is a supplement, he shall, in ad- 
dition to the requisites enjoined in the third 
and fourth sections of the said act, give in- 
formation by causing a copy of the record; 
which by the said act he is required to pub- 
Ush, to be inserted at full length in the title 
page or in the page immediately following 
the title. As to this additional requisite, 
the judge remarks that it is obvious, the 
proprietor can acquire no title to the copy- 
right unless it is complied with. He then 
reasons that as this new requisite is an ad- 
dition to those prescribed by the third and 
fourth sections of the act of 1790, he must 
perform the whole before he can be entitled 
to the benefit of the act. This reasoning ap- 
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LT^.,*'' ^^- ^°^^'^''^ ^^'^^SH. and, as we shaU 
see, the objection to it is that it is not legal 
-It IS not technical. The judge says that 
the act-that is the act of 1802 (which we 
must observe)-wiU admit of no other con- 
struction; and that the meaning could not 
have been more clear and intelligible if the 
fw ^5, '^' ^^ supplement, had declared 
Z^tiJt P«>Prietor, before he should be 
entitled to the benefit of the act of 1790, 
should cause a copy of the record of the 
title to be published; and shaU deliver a 
copy of the book to the secretary of state 
as directed by the third and fourth sections 
of that act; and shall also cause a copy of 
the said record to be inserted in the title 
page. &e. The Judge proceeds, "That this 
was the intention of the legislature, is 
stiongly Illustrated by the section of this 

ni!v • f ' .?^ ^^^^ ^""^'^ ^^at intention? 
ueitamly the intention of the act of 1802 
not of the act of 1790. The whole of the 
judges reasoning is on the act of 1802, and 
Its meaning, and not the act of 1790 If 
this be so, the objection made as to his opin- 
ion entirely fails in point of fact. The ob- 
jection IS that he was not authorized to give 
a construction to the first act of congress by 
the enactment of the second; that the legis- 
lature cannot give constructions to their 
own laws; that if in a second act the legis- 
lature has supposed the first had a meaning 
which, m truth, it had not. this opinion of 
the legislature could not give such meaning 

IV^^ f' ^"^ ^"^*^^ ^^^« objection, a 
single sentence m the ease of Postmaster v. 
Eai-ly. 12 Wheat [25 U. S.] 148, has been 
relied on; the chief justice there says, "It 
IS true that the language of the section in- 

SiS!, -^ t^ *'^'°''*'' *^^* *^e jurisdiction ex- 
isted in the circuit courts, rather than an in- 

offi?if -f? '^' ""^^ ^ mistaken opinion 
of the legislature concerning the law does 
not make law." There is nothing iuT what 
is perfectly reasonable and familiar in this 
principle, and we can hardly suppose it was 
unknown to or disregarded by Judge Wash- 
ington in the ease of Ewer v. Coxe. When 
he assented to it in the supreme court he 
never imagined that he had overlooked or 
violated It on his circuit. Did he, in Ewer 
V. Cose, adjudge that the publishing of the 
record of the title was essential to the right 
under and by the act of 1790. because con- 
gress in 1802 had indicated that such was 
their opinion of its meaning? Did he adopt 
their meaning of the provisions of that act 
and surrender his own? By no means; he 
says not a word about the meaning or con- 

f.T.?'"''!*^^ ^'"* ^^*' ^^^ what congress 
?^ -i°!?* ""^ ^^'^i<^ated about it; he leaves 
It with the construction he had just before 
given to It. His opinion proceeds on his 
construction of the law of 1802, and of what 
was enacted by that law; he thinks that 
this law, not the law of 1790, makes the req- 
uisites of the third and fourth sections of 
the act of 1790 conditional and Indispensa- 
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ble to the copyright; he finds that these 
reqmsites, by the law of 1802, are connected 
to and put upon the same footing with a 
newly created requisite, which is clearly 
essemual to the right, and then therefore 
says, the whole must be performed before 
the author shall be entitled to the benefit of 
that act But why must the whole be per- 
formed? Is it by vix-tue of a consti-uction 
different from his own, which he puts upon 
the first act. in deference to the indication 
of the opinion of the legislature? Not at 

77 +?t^^^^ ^^^ ^^ ^^®™s to him that the 
act, that IS, the supplemental act, will ad- 
mit of no other construction. That the 
f«f Tif 1°"^^ ""^^^ ^^ ^^ ^o'^e clear, if the 
t A i }^^ supplemental act. had declared, 
f LJ^^* ^®' ^^^ re-enacted the third and 
fourth sections of the original act. giving 
them the same force, effect, and character 

i^nf^-f"^ ^r^"" **" *^^ ^^^ ^•^ additional 
leqmsite. of which it is expressly declared 
that It must be performed by the proprietor 
"before he can be entitled to the Ln^efit of 

o? V. f ^'^f •" ^^ "^^ ^^^1^ argument 
of the judge, he confines himself strictly to 

ifiSoT''?^''^ ''''^ construction of the act of 
1802, lookmg only to its own provisions and 
language for that meaning. He asserts that 
the intention of the legislature in passing 
the second act was to re-enact the third 
and fourth sections of the first, with tie ad- 
ditional force given to the additional requi- 
site, Which he illustrates by a reference to 
the second section of the supplement His 
reasoning on this subject is quite satisfac- 

Sfi li "^^ ^'''^' ^^ <^^^« ^'^t intei-fere 
with the opinion of the supreme court in the 
case of Postmaster General v. Early [su- 
^a] In this endeavor to show that Judge 
Washington has grounded his judgment in 
Ewer V. Cose entirely on his construction of 
the law of 1802. I would not be understood 
to indicate an opinion that he would not 
have been perfectly correct if he had taken 
both acts together in forming his opinion of 

fi f -^ ^^-^^ ^^ ^°*^ °^ *^^ same subject; 
the latter is a declared supplement to the 
former. We may consider them, to many 
purposes, as one act and look to the whole 
in judging of the intention of any part^ and 
m doing this we should not' fall under the 
interdiction of the principle that "a mistak- 
en opinion of the legislature concerning a 
law, does not make the law." 

This being my understanding of the opin- 
ion of Judge Washington, I might rest upon 
It for my judgment on this part of the case, 
until It IS overruled by a higher authority; 
but It IS proper, at least it is not a work of 
supererogation, to proceed one step fai-ther 
on this subject If Judge Washington was 
rmstaken in his construction of the act of • 
1802, and I am so in following him, how 
would the case stand on the law of 1790' 
May not the judge have been too strict In his 
grammatical construction of the provisions of 
that act^ When a statute creates a right 
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confers a benefit, a privilege on any individ- 
ual, and at the same time, althougli not gram- 
matically connected by being in the same sen- 
tence or clause, enjoins upon him to do cer- 
tain things in relation to the right or privi- 
lege granted, can we separate them, unless 
they are expressly or clearly separated by the 
donor? May we sustain the one and sup- 
press the other? Shall we do this by mere use 
of phrases? Is it enough to say that the first 
is a grant and the other directory, and there- 
fore they are independent of each other? Be- 
cause it is true that such cases may occur; 
that a statute may be so worded, that we may 
clearly see that something is directed to be 
done, which may be well separated from oth- 
er enactments or provisions in the law, shall 
we therefore be allowed to get up a rule of 
construction for every case of a direction in a 
statute, and make a severance between a 
grant and everything directed to be done in 
relation to it, but not grammatically joined 
to it, merely by saying it is directory? May 
the favored individual take the benefit and 
neglect the duty? May he claim the grant 
as a vested right and refuse to do that which 
the donor, in the same instrument, enjoins up- 
on him to do? To distinguish between an im- 
material, disjoined direction in a statute, and 
one which is truly not so, we should look not 
so much to their positions in the statute, to a 
strict grammatical construction, for Lord 
Hardwicke, in 2 Atk. 95, disclaims it; but to 
the whole scope and. design of the legislature 
as manifested by all the provisions of the 
statute. If the several parts form one whole, 
create a system, are members of one plan and 
design, they should all be taken together, to 
be of equal importance, to be dependent one 
on the other, to co-exist as one body or being. 
The duty imposed on the grantee is as im- 
perative, is as much a part of the creation, as 
the grant to which it relates; it is a modifica- 
tion, a limitation, a regulation of the grant, 
by and according to which only it can be 
claimed or enjoyed. The public, the citizens 
of a community, acting by their representa- 
tives, confer upon an author certain privi- 
leges or rights for his exclusive benefit; and 
to protect him in the enjoyment of them, they 
impose certain penalties or give certain reme- 
dies against any person who shall violate 
these rights. But some protection is also due 
on the other side, that innocent and ignorant 
invaders of the privilege may not be involved 
in suits and penalties, by the want of access- 
ible means of information of the subject and 
extent of the grant. With this wise and just 
object in their view the legislature, at the 
Fame time and in the same instmment by 
which they confer the privilege, enjoin or di- 
rect the person who would enjoy it to do cer- 
tain things on his part, and among others to 
deliver a copy of his work to the secretary of 
state, to be preserved in his office, that all 
may know where to go to be correctiy and 
precisely informed of what it is he. claims; 
what is his right, and that thus they may 
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avoid any infringement of it. This is an es- 
sential part of the scheme for the encourage- 
ment of authors, so as not to bring others 
innocentiy into trouble or, it may be, ruin. If 
this be so, shall we defeat or change the 
whole design because the different parts of it 
are not grammatically connected in one clause, 
or sentence or section; or by calling one pari 
of it a grant and the other directory? Could 
it have been intended that the author should 
take and enjoy the benefit, and omit to do on 
his part what he is clearly and expressly en- 
joined to do, and this because it is called di- 
rectory, and does not stand in this or that 
part of a section? Judge Washington thinks 
that to deposit a printed copy of the tiUe of 
a book in the clerk's ofiice is essential to the 
right, because it is grammatically connected 
with the words, "that no person shall be en- 
titled to the benefit of this act unless," &c. 
In a subsequent part of the same section it 
is declared that the author shall cause a copy 
of the record to be published; and the next 
section enacts that he shall deliver a copy of 
his book to the secretary of state. The first 
requisite the judge thinks essential, for the 
reason given; and the two last not to be so, 
but to have reference only to the remedy, by 
reason of a grammatical construction of the 
clauses and their disconnection by position 
from the condition expressed in the preceding 
part of the section. I would rather look at the 
subject-matter of all the clauses and their 
connection with each other as component por^ 
tions of one object or design. In this point 
of view the publication in the newspapers, 
and the delivery of a copy of the book to the 
secretary of state are, at least, as important, 
and more exact and diffusive in their infor- 
mation to the public as the deposit of a print- 
ed copy of the titie in the clerk's office. In 
answer to the obvious reason and justice of 
this view of the law it is said that these pro- 
visions or requisites are but directory. How 
did this term get the restricted interpretation 
which seems to be fastened on it? How came 
the enactment of a statute to be thought less 
obligatory, because it is directory or directs 
something to be done? Blackstone says, "The 
directory part of a statute is that whereby 
the subject is instructed and enjoined to ob- 
serve," &c. In the case of Postmaster Gen- 
eral V. Early, the chief justice refers not 
merely to the several parts of the same stat- 
ute, in construing a provision in it, but to 
the whole course of legislation on the subject, 
and he says he would avoid a construction 
which is opposite to the whole spirit of that 
legislation. He does not confine himself to 
sections or to single acts, but takes the whole 
of what the legislatm-e have done on the 
subject to come at the meaning. The rule I 
would adopt in expounding the act of 1790 is 
the same that is taken by the court of king's 
bench in the case of University of Cambridge 
v. Bryer p.6 East, 317]. Lord Ellenborough 
says, "I think the sound rule of construing 
any statute, as indeed it is of construing any 
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instrument, whether it be a statute, -will or 
deed, is to look into the hody of the thing 
to be construed, and to collect, as far as may 
be done, what is the intrinsic meaning of the 
thing." I would observe, in relation to the 
case of Ewer v. Coxe, that Lord Mlenborough 
admits that he would be obliged, by subse- 
quent statutes, to put a perverse, and, what 
he should consider, an unnatural interpreta- 
tion on the statute as originally passed; but 
he would endeavor to maintam the integrity 
of the original text, unvitiated by subsequent 
misconstructions. Le Blanc says "that con- 
struction may be materially aided and ex- 
plained by the language of other statutes." 
He does not agree with Lord Ellenborough 
that he would follow a legislative miscon- 
struction of a statute. For myself, I would 
deny that a legislature has a right to impose 
upon a court ineir construction of their stat- 
utes previously passed; it is for the court to 
construe the law; but it is, nevertheless, the 
right and duty of a judge to look into aU the 
statutes made upon the same subject, to dis- 
cover what was the intention and meaning of 
any of their provisions, thus to ascertain the 
true .meaning and construction by his own 
judgment, and not by any subsequent legis- 
lative declaration of intention or construction. 
In the statute of 8 Anne, e. 19, the requi- 
sition of a registry with the Stationers' Com- 
pany is what is called directory, and is con- 
tained in a different section from that which 
confers the right; but the lord chancellor, 
in 2 Atk. '35, thought it was, nevertheless, 
essential to the right. The object of the 
registry, as declared by the statute, was to 
give such notice and information of the 
right as to prevent an infringement of it 
through ignorance; but the connection of 
this direction witb. the forfeitures is direct 
and explicit, which it is not in our act of 
1790. I am aware that the king's bench, in 
Beckford v. Hood, 7 Term R. 620, held a 
different opinion as to the necessity of the 
registi-y. They consider it not to be essen- 
tial to the right, but as only affecting the 
remedy, or forfeitures given by the statute. 
This seems to me to place the court and the 
parties in that suit in a singular predica- 
ment The right claimed was under the 
statute, and not at common law, and, since the 
passing of the statute, could not be claimed ac- 
cording to the common law. But the party who 
had the right given by the statute had lost the 
remedy. He is therefore sent for this back 
to the common law. A statute, therefore, 
which has confessedly modified, restrained, 
limited the common-law right, has, neverthe- 
less, left his common-law remedy as it was 
before, entirely unimpaired, unaffected by 
the statute. He comes, therefore, into court 
with the statute in one hand and the com- 
mon law in the other, having a perfect right 
under neither; that is, his common-law right 
is curtailed by the statute' and his statute 
remedy is taken away by the common-law 
construction of the statute. These are tech- 
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nical refinements which would occur only to 
the learned ingenuity. The author has for- 
feited his claim to the remedies of the stat- 
ute by virtue of which he claims the right, 
by virtue of which he makes out that he 
has been wronged, because he has not obey- 
ed the injunctions of the statute by which 
both the right and the remedy are given; 
but still he is allowed to retain the right and 
enforce it in another way, notwithstanding 
such a disobedience of the injunctions of 
the statute as have forfeited its remedies. I 
agree that all this, be it incongruous or not, 
may be done by the legislature if they 
choose, but I do not see why judges have 
so labored their wits to come to such a re- 
sult by forced constructions, doubtful im- 
plications and tortuous reasoning. Would it 
not be more consonant with reason and con- 
venience to send the party to his common- 
law right if he wishes a common-law rem- 
edy, and to enforce him his statute rights 
only by the means provided for it by the 
statute; and not permit him by this curious 
machinery to take all that is granted to him 
by the statute and disregard all that is re- 
quired of him by the same statute. It is 
agreed that his common-law right, if he had 
any, is cut down by the statute, but yet 
there is no limit to its remedies; he may 
recover, under all and any circumstances, 
whatever he may persuade a jury has been 
his damages by the violation he complains 
of, thus depriving the citizens of that part 
of the statute which was enacted for their 
benefit and protection. Can we believe that 
such distinctions, introduced by the ingen- 
ious learning of judges, sometimes prone to 
be lawmakers, sometimes desirous of favor- 
ing some strong case of conscience, ever oc- 
curred to the legislature who made these 
statutes? Did they suppose that parts of 
their enactments, when they had not said so, 
were to be strictly carried into effect, and 
other parts were to be called directory, and 
therefore to be obeyed or not at the option 
of the party enjoined to perform them? 
When they declared that an author shall 
have a certain right, they also declared that 
he shall do certain things which are ex- 
plicitly described. Did they suppose he 
might take the one and reject the other; 
that the only consequence of his disobedi- 
ence would be to deprive him of the remedy 
provided for him by the statute, and leave 
him one which perhaps he likes better? Did 
they not believe that when he took the grant 
he bound himself to do all that) was enjoined 
upon him by the same authority and the 
same instrument that created the grant, un- 
less they were clearly separated and made 
independent of each other by the unequivo- 
cal language of that instrument? I have 
been tedious on this subject, but as I have 
ventured in this part of the case (I mean 
the construction of the act of 1790) to differ 
with the learned careful and excellent judge 
whose opinion in Ewer v. Coxe has been so 
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frequently referred to, as well as from the 
judgment of a majority of the judges of the 
supreme court of errors in the case of Nich- 
ols V. Ruggles, 3 Day, 145, I have thought 
myself bound to explain my reasons as I 
have done. As to Judge Washington, I 
would observe that having made up his 
opinion on the act of 1802, he may not have 
bent the force of his mind to that of 1790, 
or have come to a certain conclusion how 
he would have considered the case if it had 
stood on that act alone. The case of Nichols 
V. Ruggles was very fully argued by the 
counsel; but the opinion of the court ap- 
pears to have been given instanter; no argu- 
ment or reasonings accompany it; and in one 
particular, to wit, that "the copy to be de- 
livered to the secretary of the state appears 
to be designed for public purposes and to 
have no connection with the copyright," it 
seems to me that the court are clearly mis- 
taken. This will be a subject of remark 
hereafter. 

The complainants have contended, with 
great earnestness and plausibility, that if 
there has not been a literal compliance with 
the reC[uisitions of the fourth section of the 
act, they have been substantially performed 
for all the beneficial purposes intended by 
their enactment. In support of this position, 
that part of the deposition of LIr. Brent is re- 
lied on in which he has testified that eighty 
copies of each of the volumes of Wheaton's 
Reports, beghming with February term, 1817, 
were delivered to the department of state; 
he further testifies that aU of the said eighty 
volumes were received under the act of con- 
gress giving a salary to the reporter for pre- 
paring and furnishing the said Reports. He 
further says that, accordmg to his recollec- 
tion, there has always been one or more com- 
plete sets of said Reports, from the time of 
their publication, in the said department of 
state. The argument assumes that the ob- 
ject of the act of 1790 in directing one copy 
of a- book to be delivered to the secretary of 
state is the same with that of the reporter's 
act of 1817, in directing eighty copies of the 
Reports to be delivered there, one of which 
Is for the secretary of state, and that that 
object was to form a library for the govern- 
ment, just as the statute of Anne imposes 
it on authors to present copies of their works 
to the xmiversities; and that if this object is 
accomplished, it matters not whether it is ' 
done under and according to the fourth sec- 
tion of the law of 1790, or to the directions of 
the act of 1817. This construction of these 
laws has many difficulties to overcome. In 
the first place, it would be not a little singular 
that two acts of congress should direct the 
same thing to be done for the same pmrpose; 
and as both acts are unquestionably in force, 
the consequence would be that it is the duty 
of the author or proprietor of those Reports 
to deliver two copies of each volume for the 
supposed library, one under each act; and his 
♦delinquency win not be relieved by the argu- 



ment But in truth, the differences in the 
provisions and objects in these acts are mani- 
fest on the first inspection. The act of 1817 
has nothing to do with the copyright either of 
books in general or of the particular works 
mentioned in it; nor has the provision of the 
fourth section of the act of 1790 any reference 
to a public library. The law of 1817 was 
passed for a special work and a special ob- 
ject, "to provide for the Reports of the deci- 
sions of the supreme court" It gives to the 
reporter an annual compensation for his serv- 
ices of one thousand dollars, and one of the 
conditions of this grant is tiat he shall de- 
liver to the secretary of state eighty copies 
of the decisions, to be distributed in the man- 
ner, and to the public officers, designated by 
the act One of these copies is to be given 
"to the secretary of state," and "the residue 
of the said copies shall be deposited in and 
become part of '■he library of congress." 
"RTien a library is intended, it is thus expressly 
mentioned, and the library is not for the gov- 
ernment of the department of state, but the 
libraiy of congress, an establishment or insti- 
tution well known to have no connection with 
the department, and to be kept in the capitol. 
at the distance of more than a mile from the 
office of the department of state. The re- 
porter is bound to deliver these eighty copies, 
not in consideration of his copyright, as in 
England, where it is so much complained of, 
but in consideration of the salary paid to him 
by the United States. It is a purchase of his 
books. It has no connection with his copy- 
right; he must deliver them whether he has 
a copjnright or no. As to the object or pur- 
poses of these deliveries of a copy to the 
secretary under the respective acts; the one 
copy out of the eighty to be given to the sec- 
retary of state is for his personal use and ac- 
commodation, as the copies are that are to be 
distributed to the other secretaries, to the 
judges and other officers named in the act. 
He may take and use it where he finds it 
most convenient, and not in his office ex- 
clusively, being bound only to transmit it to 
his successor, who will hold it as he had 
done. Again, the reporter is not bound to 
see that the secretary, or any other of the 
officers named, gets the copy designed for 
him. He sends the whole to the department 
of state, and the due and proper distribution 
of them must be there attended to. Very 
different in aU respects are the provisions 
of the copyright law. By them it is incum- 
bent on the author or proprietor of a book 
to deliver one cony to the person designated 
to receive it, to wit, the secretary of state. 
The copy so delivered is to be preserved in 
the office; not as a gift to hhn, nor for his 
use, nor to be at his disposal beyond the limits 
of his office, but for an object connected with 
the grant of the copyright, and with nothing 
else. This copy must remain in the office; 
the secretary has no more right to remove it 
than any other person. It seems to me to be 
intended for the same purposes as the draw- 
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ings and models of machines in the patent- 
office; that our citizens may know where to 
go to be correctly informed what it is that is 
patented, and not to he led into an infringe- 
ment of the, right by an ignorance of what it 
is. I am confirmed in this view of the case 
by the testimony of Mr. Brent, who says that 
the memorandum of the deposit of books for 
securing copyrights was kept in the patent- 
office, a branch of the department of state, 
and it is fair to presume that the books were 
kept in the same place. This negatives the 
suggestion that these books were for the use 
of the secretary, or to form a library for the 
public. The patent-office could hardly be se- 
lected as the place for a public library. The 
use or purpose I have assigned to the delivery 
of this book is not only reasonable, but neces- 
sary for the safety of the citizens against the 
penalties of the act There are numerous 
publications of which no information would be 
derived from the titles deposited in the clerk's 
office and published in the newspapers, such 
as extracts fifom poets or emuient prose writ- 
eis, collections or abridgements of voyages, 
selected letters, &c., &c. The materials are 
common property, and exist in great masses; 
and it is only by an examination of the work 
that any one can know in what manner, or to 
what extent, the copyright author has ap- 
propriated them to himself. The intention of 
this provision, is, at least, much more likely to 
be that which I have suggested, than that 
it should have been for the use of the secre- 
tary or his department The injunction is 
laid on the proprietors of all books for which 
a copyright is claimed, not only for the Re- 
ports of the decisions of the supreme court 
which we may believe would be a desu-able 
acquisition for that officer. But how can we 
make this supposition of many other books 
which have been or may be deposited for copy- 
right? "Was it intended to give so dignified a 
destiny to a spelling book, a Greek grammar, 
an edition of Hoyle's games, an apothecary's 
manual— as in the case of Ewer v. Coxe, a 
cooking-book, a song-book, a jest-book? We 
%cannot, without something more than a smile, 
imagine that congress directed such works to 
be delivered to the secretary of state, for 
his special use, or for the formation of a pub- 
lic library. The delivery of the copy under 
our copyright law, as I have said, is analogous 
to that required by the statute of Anne, 
to be sent to the Stationers' Company, and not 
to the copies to be given to the libraries of the 
universities. It is true that nine copies of 
eveiy work are to be sent, for the tmiversities, 
to the Stationers' Company, as well as that 
which is to be preserved there, but none are 
sent to the universities but such as they 
shall demand; and they will not therefore, 
have their shelves loaded with such stufE 
as I have alluded to, which will, perforce, be 
crowded into our public library, and must 
be preserved there, on the construction given 
to this provision by the complainant Nor 
is it enough to say that if a copy be, in fact 



in the office of the secretary of state, it is a 
compliance with the law for aJl the purposes 
of the law: it must be delivered in pursuance 
of the act, to be preserved there as the act 
directs, or the eomrt cannot know that it is 
there, how long it has been there, or how 
long it will remain there. It may have been 
there at the period the witness speaks of— it 
may not be there the nest day, for there is no 
obligation to keep it there, unless it were 
brought there by and in conformity with the 
act of congress, which makes it the duty of 
the secretary to preserve it in the office. I 
know that courts of equity have gone very 
far, and very frequently, in substituting what 
they have deemed to be the substantial com- 
pliance with the requisitions of the statute, 
for the actual requisitions. This has been 
especially done in relation to the recording 
acts and the statute of frauds. As to the first 
they have felt authorized to accept proof of 
notice in fact of an actual personal knowledge 
for the recorded notice called for by the 
law. I think I shall be supported by the pro- 
fession in saying that it is regretted that these 
departures from the enactments of the stat- 
utes were ever indulged. It has thrown into 
uncertainty that which the law had made cer- 
tahi; it has left to float in transitory and 
fallible evidence wbat the law had provided 
for by permanent immutable testimony. Nor 
can I perceive how it is that iiie legislature 
had not the same absolute authority to pre- 
scribe the kind of notice that shall be re- 
ceived by the courts of any fact as that 
any notice should be given of it; nor how 
judges can dispense with the one more than 
with the other. What has been decided and 
done in such cases must remain; but I will 
never add another step to it 

If the complainants have failed to sustain 
their case by and under the acts of congress, 
the question occurs, are they supported in it 
by the common law? The question of the 
existence of a common law in the United States 
was particularly noticed, I believe, for the first • 
time judicially, in the case of U. S. v. Worrall 
[Case No. 16,766]. In that case Judge Chase, 
the most learned constitutional as well as 
common-law lawyer, said, "In my opinion, the 
United States, as a federal government, have 
no common law; if, indeed, the United States 
can be supposed for a moment to have a com- 
mon law, it must, I presume, be that of Eng- 
land; and yet it is impossible to trace when or 
how the system was adopted or introduced. 
With respect to the individual states, the diffi- 
culty does not occur. When the American 
colonies were first settled by our ancestors, it 
was held, as weU by the settlers as the judges 
and lawyers of England, that they brought 
hither as a birthright and inheritance so much 
of the common law as was applicable to their 
local situation and change of circumstances. 
But each colony judged for- itself what parts 
of the common law were applicable to its new 
conditions, and in various modes, by legislative 
acts, by judicial decisions, or by constant 
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usage, adopted some and rejected otliers. The 
whole of the common law has nowhere been 
introduced; some states have rejected what 
others have adopted; and there is, in short, 
a great and essential diversity in the snhjects 
to which the common law is applied, as well 
as in the extent of its application." He adds, 
as the result of these positions, "that the com- 
mon law will always apply to suits between 
citizen and citizen, whether they are insti- 
tuted In a federal or a state court." As re- 
gards the common law of the United States, as 
such, he says, "The United States did not 
bring it with them from England; the con- 
stitution does not create it, and no act of con- 
gress has assumed it. Besides, wliat is the 
common law to which we are referred? Is 
it the common law entire, as it exists in Eng- 
land; or modified, as it exists in some of the 
states; and of the various modifications, what 
are we to select— the system of Georgia or 
New Hampshu:e, of Pennsylvania or Connect- 
icut?" 

In general, it seems to me that these princi- 
ples and arguments cannot be controverted; 
they have never been judicially repudiated. 
When in a suit in the courts of the United 
States the common law has been received as 
the rule of decision, it has been received not 
as a law of the United States, prevailing with 
authority* through all equally and alike, but 
as the law of some particular state, by which 
the particular case was governed. The court 
does not adopt it as the common law of Eng- 
land, or of the United States, but as the law 
of the state which has adopted it and made 
it its own. The question, however, discussed 
by Judge Chase is much broader than that we 
have to entertain; it has not been contended, 
it could not be, that the whole common law 
of England, as it exists there, has ever been 
received in the United States, or in any one 
of them. Parts of it only have been adopted, 
and the evidence of such adoption is to be 
sought in "legislative acts, in judicial deci- 
sions, or constant usage." Has any such evi- 
dence—has any evidence of any description- 
been produced to show that what is asserted 
to be the common-law -copyright in England, 
has ever been adopted by any one of the 
United States? Was it brought hither by 
om* ancestors? Was it applicable to their 
local situation and change of circumstances? 
Or has it ever been so considered? A ques- 
tion meets us here at once— was it at the pe- 
riod of the migration of our ancestors a linown, 
recognized and settled right even in England? 
What is its history— its judicial history? It 
is wrapped in obscurity and uncertainty. The 
general question was first discussed in 1760, 
long after the settlement of these colonies, in 
the case of Tonson v. Collins [1 W. Bl. 301], 
and "no decision was given. In 1769 the cel- 
ebrated case of -Millar v. Taylor [4 Burrows, 
2303] was argued, in which the subject was 
examined at great length. The great ques- 
tion was, whether the right of an author in 
his works, after publication, was a conunon- 



law right which always existed, and did still 
exist, independent of, and not taken away by, 
the statute of Anne? Three of the judges 
were in favor of the plaintiffs copyright; but 
their judgment was shaken violently, if not 
to the foundation, by the opposing argument 
of Judge Xeates. Some years after this deci- 
sion, that is, in 1774, the question came be- 
fore the house of lords in the case of Donald- 
son V. Beckett [2 Brown, P. C. 129]. Of 
eleven judges, eight to three were in favor of 
the common-law right, seven to four held that 
printing and publishing did not deprive the 
author of the right Five thought that the 
action at common law was not taken away by 
the statute, and six were of an opposite opin- 
ion. Judge Kent, speaking of the judgment 
in Millar v, Taylor, says, "The court was not 
imanimous; and the subsequent decision of 
the hoUse of lords in Donaldson v. Beckett, in 
February, 1774, settled this litigated question 
against the opinion of the king's bench, by 
establishing that the common-law right of ac- 
tion (if any existed) could not be exercised 
beyond the thne limited by the statute." 

Can we believe that this common-law ^5)py- 
right was a known, understood and settled 
thing in these colonies, brought here by our 
ancestors as their birthright, when down at 
least to 1774 the greatest lawyers in England 
were disputing about its existence there; and 
when even those who held that it did exist, 
could not agree as to what it was; nor how far 
it was or was not modified by the statutory 
provisions? Did our forefathers ascertain, 
adopt and regulate a right, which Mansfield, 
Yeates and Camden could not agree about or 
understand alike? Judge Kent adds his doubt 
on the question, when he says, "if any existed." 
As to its reception and adoption as part of 
the law of the United States, we cannot but 
observe that this learned and searching jurist, 
although treating very fully on the subject 
of copyright, gives no suggestion of the ex- 
istence of a common-law right in the United 
States, or in any of them, nor of any other 
right than that which is granted by the acts 
of congress, to be enjoyed on complying wi^h 
the terms prescribed by them. He particu- 
larly notices the agitation of- the question in 
England, and, as we have seen, doe? not seem 
to consider it certainly settled there. Here 
he was directly upon the subject; and al- 
though he thinks the laws of congress afford 
an adequate protection, he does not intimate 
that an author has any beyond tliem. The 
efforts of those judges in England who have 
labored to preserve to an author the common- 
law right, together with that given to him by 
the statute, seem to me not to have suflaciently 
considered the uncertainty and inconvenience 
which would grow out of such a system. If 
these two rights are co-existent, the question 
qccurs, who would take for a limited period, 
under the statute, what he may enjdy in per- 
petuity by the common law, or what is there 
to prevent an author from using the privileges 
and remedies of the statute, for the term 
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prescribed, and then going back to bis com- 
mon-law rigbt? Tbe injustice and incongru-' 
Ity of such a proceeding was admitted; and 
bow is it avoided? Tbese judges bave said, 
and sueb was the final disposition of tbe ques- 
tion, if it be finally determined, that they 
would confine this common law within the 
limits of time prescribed by the statute. And 
where do they find their authority for this 
arrangement? The statute gives no warrant 
for it; the common law gives none. The 
limits imposed by the statute have relation ex- 
pressly and only to the rights derived from it, 
and not to any right which was vested in an 
author, independent of the statute. If they 
may fetter the common-law right with this 
enactment, why did they not impose upon it 
all the other conditions of the law; and, in 
short, bring the whole right under and within 
the statutory provisions, and take the statute 
as a modification or substitute of any pre- 
existent rights, as a legislative declaration of 
what should be the whole law on the subject 
for the future? The judges themselves made 
themselves legislators when they thus regu- 
lated the enjoyment of a right by their own 
authority. We shall keep ourselves free from 
such embarrassments, and from the necessity 
of resorting to such expedients to escape from 
them, by resting the protection of authors 
"upon the statutes expressly enacted for that 
purpose, and in believmg that our legislature 
has done that which is just to them, and with- 
out inconvenience and danger to the public. 
This is the only right, the only protection that 
I can recognize; and I do not find that any 
other has ever been recognized here. No ju- 
dicial decision or dictum of any court of the 
United States, nor of any court of a state, be- 
fore or since the adoption of our present con- 
stitution, before or since the Revolution, has 
been produced on this argument, which recog- 
nizes the common-law right now claimed. On 
the contrary, before the whole power of leg- 
islating on this subject was sm-rendered to 
the federal government, many of the states did 
pass laws for the protection of authors; and 
if, as is unquestionable, the acts of congress 
have superseded all- the state statutes on the 
subject, why have they not also superseded 
the state common law, if it ever existed? It 
certainly never had a more sacred and in- 
tangible character than the statute law; and 
the same policy which abrogated the latter, 
and transferred the whole subject to federal 
legislation, has swept away every other law 
inconsistent with that policy and legislation. 
It was intended to put the whole subject tm- 
der the regulation of congress, and of con- 
gress only. But I have found, the counsel 
have found, no common law such as is now 
set up in the colonies, in the states, or in the 
United States, and if I am now to recognize it, 
I must first make it. As I have mentioned 
the state statutes on this subject, I should 
notice an argument much pressed from the use 
in them of the word "securing" and not "vest- 
ing" the right. This is too slender a foun- 



dation to raise an acknowledged pre-existing 
right upon. The same term is used in the 
act of congress of 1790, but was it an ac- 
knowledgment by congress that the United 
States, as such, had a common law which 
vested the right, and that they passed their 
law only to secure it? 

Holding the opinion that the complainants 
have not entitled themselves to the aid and 
benefit of the statutes of the United States 
for the protection of authors, and that they 
have no right at common law which this court 
can recognize and protect, it is not necessary 
for me to give any opinion on the remaining 
question argued at the bar, whether the Re- 
ports in question may or may not be the sub- 
ject of literary property. Let the eomtlahi- 
ants go to the law side of the court, and if 
they shall establish their right there, they may 
return and claim the aid of this court to pro- 
tect that right. As it now stands, or were it 
even more doubtful, equity cannot interpose 
her extraordinary powers between the parties. 

I am conscious of the importance of the ques- 
tions which have been discussed in this cause, 
to the parties and to the public; and it is a 
real satisfaction to me to know that my opin- 
ion may be, and I presume will be, reviewed 
by another tribunal. Injunction dissolved, 
and the biU dismissed. 

[On appeal to the supreme court the decree of 
this court was reversed. 8 Pet. (33 U. S.) 591.] 
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WHEATON V. UNITED STATES et al. 

[8 Blatchf. 474.] i 

Circuit Court, S. D. New York. June 19, 
1871. 

Circuit Cocrts — Forfeitdres under IntersaIi 
Revenue Laws— Appeals— Review. 

1. This court has jurisdiction to review a 
judgment or decree of distribution made by 
the district court among various claimants of 
the informer's share in a forfeiture, after con- 
demnation and sale of the forfeited property, 
and the claimants are, in such sense, parties 
to the proceeding, that they may invoke the 
exercise of that jurisdiction. 

2. Whether the mode of such review, in the 
case of property seized on land as forfeited un- 
der the internal revenue laws, is by appeal or 
hy writ of error, quere. 

In this ease, after a decree by the district 
court, condemning property seized on land as 
forfeited to the United States under the in- 
ternal revenue laws, that court, on a contro- 
versy between two persons as to which one of 
them was entitled to the share of the in- 
former in the proceeds of the property, made 
a decree in favor of one of them. [Case un- 
reported.] The other brought a writ of er- 

1. [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ror in this court to reverse that decree, and 
a, motion was now made to dismiss such writ. 

Eohert D. Benedict, far the motion. 
Daniel G. Rollins, Jr., opposed. 

WOODRUFF, Circuit Judge. The power 
and jurisdiction of this court to review a 
judgment or decree of distribution among va- 
rious claimants of the informer's share in a 
forfeiture, after condemnation and sale of 
the forfeited property, and that the claim- 
ants are, in such sense, parties to, the pro- 
ceeding, that they may invoke the exercise 
of that jurisdiction, seems to me established 
by the following cases: The Josefa Segunda, 
10 Wheat. [23 U. S.] 312; Westcot v. Brad- 
ford [Case No. 17,429]; McLane V. U. S., 6 
Pet. [31 U. S.] 4(>i; In re Howard, 9 Wall. 
[7G U. S.] 175; Ex parte ZeUner, Id. 244; 
Blossom V. Milwaukee R. Co., 1 WalL [68 
D. S.l 655; TJ. S. v. Twenty-five Thousand 
Gallons Distilled Spirits [Case No. 16,564], 
Nelson, J., June, 1868, affirming same case 
[Id. 14,282]. 

Whether the mode of review, in a ease like 
the present, is by appeal or by writ of er- 
ror, was not discussed on this motion. The 
distinction is not material to the principal 
question. On this subject, see U. S. v. 
Haynes [Id. 15,335] and U. S. v. Nourse, 6 
Pet. [31 U. S.] 470, 495. The motion to dis- 
miss the writ of error is denied. 
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Case Wo. 17,488. 

In re WHEELER. 

Ex parte CARTER et al. 

[2 Lowell, 252.] 1 

District Court, D. Massachusetts. May, 1873. 

Contract Made bt Agent— Proof of Ratifica- 
tion — Bankrcptct op Porchasek— Set-Off. 

1. A., doing business in Worcester, Mass., 
made a contract with B.'s agent in New York 
(B. living in Philadelphia) to bay a large quan- 
tity of iron, deliverable in monthly instalments, 
on credit The contract was subject to B.'s 
ratification. A day or two afterwards A. called 
on B., who told him he had received the order 
and entered it on his books. The parties after- 
wards corresponded about the contract, as sub- 
sisting. Hdd, there was suflScient evidence of 
ratification. 

2. Before the time came for delivering the 
first lot of iron under this contract, A. failed, 
and notified his creditors that he could only pay 
twenty-five per cent of the amount of his debts. 
At the meeting of creditors at which this offer 
was made, O. told B.'s agent that he would take 
the iron on A.'s behalf : but he did not offer to 
pay cash for iL Hdd, B. was not bound to ac- 
cept this offer. 

3. Afterwards B.'s agent, with authority, 
wrote A. that B. would not deliver the iron un- 
less his old debt were paid. A. took no notice 
of this letter, and afterwards went into bank- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted oj permis- 
sion,] 



ruptcy. Neither A. nor his assignees in bank- 
ruptcy ever offered to pay cash for the iron, 
or demanded its delivery; and there was no evi- 
dence that they were ever able or prepared to 
pay for it Edd, the letter of B.'s agent was 
not, under these circumstances, such a repu- 
diation of the contract as would authorize A.'s 
assignees to set off the value of the contract 
against B.'s debt provable in bankruptcy. 
[Cited in Ex parte Pollard, Case No. 11,252.] 

The bankrupt was a manufacturer of iron 
at Worcester, Mass., and bought large quan- 
tities of pig-iron of the firm of W. T. Carter 
& Co., of Philadelphia. At the time of his 
failure he owed them a balance, represented 
by notes and accounts, amounting to about 
$13,000, which they offered for proof against 
the estate. The assignees claimed a set-off 
for damages, arising out of the alleged 
breach of a contract by these creditors to 
sell the bankrupt five hundred tons of iron. 
The evidence was, that, on the 25th Janu- 
ary, 1872, John H. Thompson, of New York, 
an iron broker, agreed, on the part of Car- 
ter & Co., to sell to Wheeler five hundred 
tons 6f Coleraine pig-iron, deliverable in 
lots of one hundred tons at Hoboken, in New 
Jersey, to be shipped thence to Worcester, 
by way of Norwich, on the twenty-fifth 
days of February and March, the twentieth 
days of April and May, and the fifteenth day 
of June, respectively, on credit. Thompson 
made a memorandum of the sale, which was 
agreed to be sufficient to comply with the 
statute of frauds, if he was authorized to 
make It. The terms. of his agency were, 
that he should sell iron for the plaintiffs, 
subject to their approval. He at once sent 
them notice of the sale; he testified that he 
did not think he had ever received any no- 
tice of its acceptance. One of the plaintiffs 
testified that it had never been formally ac- 
cepted. Wheeler deposed that he saw Mr. 
Carter a day or two after the sale, and Car- 
ter said it had been received and entered on 
their books. Towards the middle of Feb- 
ruary, and before the thirteenth, Wheeler 
failed, and called a meeting of his creditors, 
which was held at Worcester on the fif- 
teenth, when he made an offer of twenty- 
five cents on the dollar in settlement of his 
debts. Thompson attended this meeting on 
behalf of the plaintiffs, and refused this of- 
fer. While there, another creditor, friendly 
to Wheeler, offered to take, on Wheeler's ac- 
count, the iron which was to be delivered 
under the contract, and to be personally re- 
sponsible for the price. Thompson refused 
to send it to him unless he would become 
answerable for the old debt; and at the 
same interview he told Wheeler that he must 
pay cash if he took the five hundred tons. 
Letters passed between the parties which 
show that the plaintiffs were very much dis- 
satisfied with the statement of Wheeler's af- 
fairs. On the 19th of February, Thompson 
wrote Carter & Co., among other things: 
"Mr. Wheeler says he will be able to take 
the five hundred tons of iron at the periods 
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agreed upon, and I have told him if he does 
so he wiU have to pay cash for it, as the 
iron is delivered at Hoboken." On the 23d 
of February, Thompson wrote to Wheeler, 
among other things, that Carter & Co. pos- 
itively refused to let him have any part of 
the five hundred tons, unless the iron al- 
ready had by him should *be paid for in full. 
Afterwards, in March or April, Wheeler saw 
Carter & Co. in Philadelphia, and they of- 
fered, as he testified, to make a considerable 
allowance for this contract, as part of an 
arrangement for settling the old debt. But 
the negotiation failed. Wheeler petitioned 
for adjudication of bankruptcy April 12, 
1872. There was no evidence, excepting as 
above given, that either he or his assignees 
had offered to take or pay for the iron, or 
that any thing further had been said or done 
about it Iron rose largely -in price after 
January 25; and it was agreed that, if the 
plaintiffs were liable in set-off or mutual 
credit, the amount of damages was §5,500. 

T. L. Nelson, for assignees. 

There is sufficient evidence that the eon- 
tract was ratified by Carter & Co., and this 
is equivalent to previous authority. Browne, 
St. Frauds (2d Ed.) 370. The letters prove 
this. Id. §§ 346, 347, 357, 359; Coddington 
V. Goddard, 16 Gray, 436; Blaekb. Sales, 115. 
We admit that, upon Wheeler's insolvency, 
the sellers might withhold the goods until 
they received the price. But as they declar- 
ed beforehand that they would not deliver, 
it was not necessary for Wheeler or his as- 
signees to tender the price. A tender need 
not be made, if it would be fruitless. Chit. 
Cont. (7th Am. Ed.) 443; Cook v. Doggett, 
2 Alien, 439. 

P. Emory Aldrich, for creditors. 

We deny that any contract was made. 
But, if made, Carter & Co. could retain the 
iron until paid for, after the failure of 
Wheeler had annulled the agreement for a 
credit. Arnold v. Delano, 4 Gush. 33; Blox- 
am V. Sanders, 4 Barn, & C, 941; Blosam v. 
Morley, Id. 951. In Blosam v. Sanders, Bay- 
ley, J„ says that the seller's right is some- 
thing more than a lien, and that payment 
or tender of the price is a condition preced- 
ent to the buyer's right of possession. See 
Tooke V. HoUingworth, 5 Temj R. 215." Car- 
ter & Co. never repudiated the contract. 
They were never called on to fulfil it. There 
is no sufficient evidence that either Wheeler 
or his assignees were ever in a position to 
fulfil their part, or ever intended or offered 
to do so; and it is impossible to say that 
Carter & Co. would not have performed their 
part if duly requested. 

LOWELL, District Judge. It is admitted 
that a contract was entered into between 
Wheeler and Thompson, and a sufficient 
memorandum made of it, if the bargain was 
ever ratified by Thompson's principals. It 



appears that Thompson wrote them that 
Wheeler would call on them in Philadelphia; 
and that he did call, and they told him the 
order was received, and entered on their 
bool^. This is a ratification; because they 
would have no occasion to enter on their 
books a rejected offer. But, besides this, 
there is ample evidence that both parties 
considered it a binding and existing contiuct 
in February. 

The real question in the case is, whether 
there has been a breach on the part of Car- 
ter & Co. It is agreed that^ upon the failure 
of the buyer, they had the right to withhold 
the goods until the price shoidd be paid or 
offered; and that if cash were offered or ten- 
dered, or if the want of tender was excused 
or dispensed with, and the cash was ready 
for them, they must go on and deliver the 
iron. The poinf of controversy is, whether 
an offer was made, or if not, whether it was 
waived. The assignees contend that, before 
the time for the first delivery came, the 
sellers rescinded the contract, and so left 
nothing for the buyer to do but to recover 
his damages. It was decided in the queen's 
bench in England, in 1S53, that if one party 
to an executory contract" repudiates it before 
the time of performance arrives, the other 
party may have his action immediately: 
Hochster v. De La Tour, 2 El. & Bl. 678. 
This was thought, at the time, to be a novel 
doctrine; but it has been followed I3y the 
other courts: Danube, etc., Co. v. Xenos, 13 
C, B. (N, S.) 825; Frost v. Knight, L. R. 5 
Exch. 322; s. c, in error, L. B. 7 Exch. 111. 
The leading case certainly commends itself to 
the judgment. A courier was engaged in 
April to serve for three months from the first 
of Jime; and in May the employer wrote him 
that he should not make the journey, ■ nor 
need his services. The courier thereupon en- 
gaged with another &aveller; but the new 
service was to begin at a later day than the 
first of June, and he sued the former em- 
ployer in May for the value of the time thus 
lost, and it was held he might recover his 
damages. The case was classed with those 
in which the promisor has incapacitated him- 
self from keeping his engagement; as if, hav- 
ing promised to marry A., he marries B. be- 
fore the time has come for fulfilling his en- 
gagement with A., an action lies at once by 
the latter. 

But it was found that these executory 
breaches, so to say, could not, in fairness, be 
made to apply in all cases. In Avery v. Bow- 
den and Eeid v. Hoskins, which were so 
much alike that they were argued and de- 
cided together in the court of error, the facts 
were, that a charterer was bound to furnish 
a cargo of grain at Odessa, to be shipped to 
England, at a time when war between Rus- 
sia and Great Britain was imminent The 
charterer's agent at Odessa notified the mas- 
ter of the vessel, immediately on Ids arrival 
at the port, and before he was bound to fur- 
nish a cargo, that he should not furnish it; 
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but tlie master insisted that he TVOTild -wait 
during the time allowed by the contract; and, 
before that time had expired, war was de- 
clared, and performance of the contract be- 
came Illegal. It was held that no action 
could be maintained by the ship-owner. 5 Bl. 
& Bl. 714, 729; 6 El. & Bl. 953. Upon a re- 
view of the decisions above referred to by 
Cockbum, C. X, in a recent case, he finds the 
law of England to be, that, when the prom- 
isor has announced his intention not to per- 
form the contract, the promisee may treat 
the notice as inoperative, and await the time 
when the contract is to be executed, and then 
hold the other party responsible; and in this 
case he keeps the contract alive for the bene- 
fit of both parties, and remains liable to all 
his own obligations and liabilities under it, 
and enables the other party not only to com- 
plete the contract, if so advised, but also to 
take advantage of any supervening circum- 
stances which may justify him in declining 
to complete it; or he may treat the notice as 
a breach, and have his action at once. Frost 
v. Knight, L. R. 7 Exch. 112, 113. In Benj. 
Sales, p. 424, the English rule is stated thus: 
"A mere assertion that the party will be 
imable, or will refuse, to perform his con- 
tract, is not sufficient: it must be a distinct 
and unequivocal, absolute refusal to keep 
the promise, and must be treated and acted 
on as such by the party to whom the promise 
was made." 

I have given the result of these cases, be- 
cause they go farther than any that I have 
seen in this country to support the conten- 
tion of the assignees; and I recognize a cer- 
tain equity In their claim, which I should be 
not unwilling to make available, if the law 
would permit it But it seems impossible to 
bring it under even the most advanced of the 
decisions. 

Wheeler had broken his implied obligation 
to keep his credit good, and was notoriously 
and deeply insolvent, when the letter of the 
23d of February, which is said to be, or to 
announce, the breach of contract by Carter 
& Co., was written. There is no satisfactory 
evidence that he or his assignees have since, 
at any time, been able or willing to carry 
out the contract which the law substituted 
for the original contract, 'that is, to pay cash 
on delivery, or that .they ever told Carter 
they were ready. There was some talk about 
it at the meeting of the creditors at Wor- 
cester in February; but no offer was made 
which Carter & Co. were bound to accept, 
because the offer was not to pay cash. Judg- 
ing from the evidence, the letter of Thomp- 
son to his principals, in which he writes that 
Mr. Wheeler says he shaU be able to take the 
iron, refers to this conversation; for there 
does not appear to have been any other, nor 
any letters from Wheeler. I consider that 
the whole meaning of that letter, with the 
other evidence, is this: that Wheeler hoped 
to settle with his creditors, and go on in his 
business, and take the benefit of this valuable 



contract But he never was in a position to 
do so. I agree that, to the letter of 23d 
February, Thompson, acting for the plain- 
tiffs, and by theh; authority, undertook to an- 
nex a condition to the delivery of the iron, 
which the law did not impose nor permit; 
but I regard this as an offer, which, under 
the circumstances, Wheeler should have 
taken some notice of, if he intended to insist 
on the renewal of the contract, or to hold 
It to be definitely renounced by Carter. This 
letter could not have reached him at Wor- 
cester until the day before the first lot of iron 
should have been paid for at Hoboken; and 
there is no evidence that it affected his eon- 
duet in any way. I think it is to be consid- 
ered as part of an unfinished negotiation to 
renew the contract, and it certainly is not 
an unconditional refusal to perform it We 
must remember, among the other facts, that 
it was not at this time apparent how ad- 
vantageous the contract would be for the 
buyer. 

I feel myself constrained, therefore, to de- 
cide against the assignees, for several rea- 
sons: 1, The sellers did not make an abso- 
lute and unequivocal renunciation of the con- 
tract 2. The buyer did not accept or act 
upon the notice as being such a renunciation, 
or inform the sellers that he took it so. 3. It 
is not proved that the buyer was able and 
willing to perform his part of the contract. 
4. He never notified such readiness. If the 
case turned merely on the consideration 
whether the one party or the other was 
bound to take the first step to reinstate the 
suspended contract, the judgment ought to 
be the same. The contract was suspended 
by the misfortune of Wheeler; and it was 
for him to give a clear and unequivocal notice 
of his intention to pay cash, before the sellers 
would be bound to manufacture the iron, or 
to send it to Hoboken. It cannot be that Car- 
ter & Co. must make an investment of ?16,- 
000 on the chance of an insolvent man be- 
coming solvent, or being able to do by the 
aid of others what he confessedly could not 
perform himself. But this is only one of sev- 
eral reasons why the assignees must be held 
not to have been put by Wheeler, and not to 
have put themselves, in a position to claim 
damages on account of this contract 

If it were proved, or could be taken for 
granted, that the letter prevented Wheeler 
from attempting to pay for the first cargo or 
lot of iron, which is perhaps a question of 
some nicety, yet it surely ought not to affect 
his assignees. They could not have supposed 
that they were expected to pay the old debt 
as a condition preced^it to receiving the iron, 
and they should have made an offer, and put 
the other party to his election to fulfil or re- 
ject I cannot think, therefore, that in any 
event the damages could be assessed for the 
whole value of the contract But, upon the 
evidence before me, I decide that there has 
been no breach at all. Debt admitted to 
oroof in full. 
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Case No. 17,489. 

In re WHEELER et al. 

[16 N. B. K. 277; 10 Chi. Leg. News, 18; 5 N. 
Y. Wkly. Dig. 202; 5 Cent. Law J. 368.] i 

District Court, D. Indiana. Oct, 1877.2 

Ijtvoldntart Bankruptcy — Disohabob. 

In voluntary proceedings, creditors whose 
debts were contracted prior to January 1, 1869, 
are not to be counted in ascertaining the num- 
ber and value of creditors consenting to a dis- 
charge in the absence of assets. The assent of 
such a creditor is a nullity. 

[In the matter of Edward E. _Wheeler and 
James D. Riggs, bankrupt^.] 

Application for discharge. The bankrupts' 
estates paid nothing to their creditors. They 
applied for a discharge, and procured the as- 
sent of one-third in value and one-fourth in 
number of the creditors whose claims had 
been proven. One of these was Mrs. Eliza 
Wheeler, whose claim was for seven thou- 
sand dollars, of which four thousand dollars 
had been contracted prior to 1869. The cred- 
itors opposing a discharge applied to prevent 
it by claiming that since, under the law, a 
creditor whose claim was made prior to 1869 
could not oppose a discharge, it followed that 
the creditor could not availably consent to a 
discharge. Mrs. Wheeler's claim in full only 
made the required value of assent. 

P. Hornbrook, for bankrupts. 
Iglehart & Son and Denby & Kumler, for 
creditors. 

GRESHAM, District Judge. The bankrupt 
act of 1867 [14 Stat. 517J, as amended July 
27, 1868 [15 Stat. 227], and July 14, 1870 [16 
Stat. 276], furnishes the provisions which 
constitute section 5112 of the Revised Stat- 
utes, -which reads as follows: "In aU pro- 
ceedings in bankruptcy commenced after the 
first day of January, 1869, no discharge shall 
be granted to a debtor whose assets shall not 
be equal to fifty per centum of the claims 
proved against his estate, upon which he shall 
be liable as the principal debtor, unless the 
assent in writing of a majority in number 
and value of his creditors, to whom he shall 
have become liable as principal debtor, and 
who shall have proved their claims, is filed 
in the case, at or before the time of the hear- 
ing of the application for discharge; but this 
provision shall not apply to those debts ftom 
which the bankrupt seeks a discharge, which 
were contracted prior to the 1st of January, 
1869." There is here no distinction made be- 
tween voluntary or involuntary cases. In all 
proceedings in bankruptcy the discharge of 
the bankrupt is made to depend upon the pay- 
ment of fifty per cent, or, failing that, upon 

1 [Reprinted from 16 N. B. R. 277, by per- 
mission. 5 N. Y. Wkly. Dig. 202, contains only 
a partial report.] 

2 [Reversed in Case No, 17,491.1 



the assent of a certain proportion in number 
and value of his creditors, who have proved 
their claims and to whom he is bound as prin- 
cipal. A restriction is placed upon the cred- 
itors; it is only those whose claims accrued 
after January 1, 1869, whose assent is indis- 
pensable; none whose debts were conti-acted 
prior to that date are to be taken into the 
account. Their assent is not necessary, and 
they are not to be counted for the purpose of 
determining whether the requisite number 
and value have assented. The provision does 
not apply to them. The amendment of 1874 
[18 Stat 178] makes important changes in this 
provision as to discharges. It declares that 
in compulsory or involuntary bankruptcy, no 
provision of the law as it then stands, requir- 
ing the payment of any proportion of the 
debts of the bankrupt or the assent of any 
portion of his creditors, as a condition of dis- 
charge from his debts, shall apply. But the 
involuntary bankrupt may, if otherwise en- 
titled, be discharged by the court in the same 
manner, and with the same effect, as if he 
had paid the required per cent, or as if the 
requisite number and value of creditors had 
assented. It changes the terms of discharge 
in voluntary cases, by reducing the required 
payment to thirty per cent. And it declares 
expressly that "the provision in section 33 of 
said act of March 2, 1867, requiring fifty per 
centum of said assets, is hereby repealed." 
The amendment concludes with a repeal of all 
acts and parts, or acts inconsistent with that 
act, .Tune 22, 1874 [18 Stat 178], The effect 
of this repeal, so far as the involuntary class 
of bankruptcy proceedings is concerned, is 
clear enough. Indeed, without words of re- 
peal, the substitution of new provisions cover- 
ing the whole ground of the former legislation 
on that subject, would operate as a repeal by 
implication. The effect of the express repeal- 
ing language is confined to the repeal of so 
much of section 33 (now section "5112, Rev. 
St.) as requires fifty per cent Nor will it be 
easy to show any inconsistency between the 
last clause of section 5112 by which the cred- 
itors whose debts were contracted before the 
1st of January, 1869, are excluded from the 
provisions for payment and assent, and any 
6f the provisions of the amendment. That 
clause of exclusion stands unrepealed, and is 
in full force to-day. It follows, therefore, that 
a bankrupt who' finds" himself unable to pay 
thirty per cent on the debts proved against 
him, is not required to obtain the assent of 
those creditoi"s who became such before Janu- 
ary 1, 1869. The assent of those of later date 
is alone necessary. To apply these views to 
the case in hand. The bankrupts, Edward E. 
Wheeler and James D. Riggs, having applied 
for discharges, and being unable to show a 
sufficiency of assets, as required by the act, 
are attempting the alternative of getting re- 
lief by means of the assent of creditors. If 
they are restricted to the assent of creditors 
whose claims originated after 1869, the re- 
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quired number and value have not assented; 
and to escape this dilemma they present the 
assent of a single creditor -whose claim is of 
earlier date. "With this assent, if admitted, 
the scale is turned in their favor. But this 
cannot he allowed. The act imposes upon 
creditors of this class a disability. The pro- 
vision for paying thirty per cent, is in express 
language declared not to apply to them. They 
are not to he counted in ascertaining the num- 
ber and amount of which the majority are re- 
quired to assent. If they do not constitute 
any part of the quorum, they have no right 
to vote yea or nay. The creditors of later 
date alone constitute the body of voters. They 
can assent to the discharge, or, by withhold- 
ing their assent, can prevent the discharge. 
This is their exclusive privilege, and that 
privilege cannot be interfered with by the 
creditors of an earlier date. For these rea- 
sons the assent of such a creditor is simply a 
nyllity, and the discharge must be refused. 
An order will therefore be entered that un- 
less the bankrupts do, within twenty days, 
procure the assent of the required number 
and amount of creditors whose claims have 
originated since January 1, 1869, the petition 
for discharge do stand dismissed, with costs. 

[On appeal to the circuit court the above decree 
was reversed. Case No. 17,491.] 



Case :No. 17,490. " 

In re WHEELER et al. 

[18 N. B. R. 385; 26 Pittsb. Leg. J. 84.] i 

District Court, S. D. New York. Sept. 20 1878. 

Bakkhdptot— Assignee's Liability for Rent — 
EsECDTioN — Liens. 

1. Where the marshal kept some of the prop- 
erty seized by him on premises which had been 
leased by the bankrupt, 7ield, that the landlord 
was entitled to nothing by virtue of the cove- 
nants of the lease unless the assignee elected 
to take the lease and thereby became in fact 
the assignee thereof; that the estate was lia- 
ble to the landlord before the appointment of 
the assignee, not on the ground of contract, but 
upon equitable considerations, for a benefit con- 
ferred upon the estate, and the allowance is 
to be measured by the benefit thus conferred; 
ordinarily it is the value of the premises for 
storage of the goods, unless the circumstances 
are such as to make a greater expense proper. 

2. An execution against the bankrupts was 
placed in the hands of the marshal previous to 
the commencement of the bankruptcy proceed- 
ing. Held, that this created a lien in the cred- 
itor's favor which is not affected by the bank- 
ruptcy, that it was immaterial whether the 
goods were the property of one of the partners 
individually or of the firm jointly, and that such 
lien is superior to that of the marshal for his 
charges in the proceedings other than those 
charges which relate to the goods upon which 
the lien attaches. 

3. A judgment creditor does not acquire a lien 
protected under the bankrupt law by com- 

1 [Reprinted from 18 N. B. R. 385, by per- 
mission. 26 Pittsb. Leg. J. 84, contains only a 
partial report] 



mencing proceedings supplementary to execu- 
tion; imtil the appointment of a receiver, his 
right is not a lien within the meaning of the 
bankrupt law [of 1867 (14 Stat 517X1, 

[In the matter of George M. Wheeler and 
W. Bailey Lang, bankrupts.] 

J. F. Miller, for assignee. 
T. M. Wheeler and Wm. Tracy, for land- 
lord. 

0. W. Bangs, for execution creditor. , 

GHOATE, District Judge. This is a mo- 
tion to confirm the report of the register as to 
the disposition to be made of certain funds in 
the hands of the marshal. They are claimed 
by the assignee of the bankrupts as belonghig 
to the general estate of the bankrupts, and by 
John Sedgwick, assignee of another bank- 
rupt, as the proceeds of pr-operty on which 
he had acquired a specific lien prior to the 
bankruptcy, and a claim is made against them 
by the landlord of the premises in which some 
of the property was held by the marshal, this 
claim being for rent or the use and occu- 
pation of the premises. 

1. As to the claim of the landlord, the reg- 
ister has allowed him for the use and occupa- 
tion of the premises by the marshal eleven 
hundred and twenty-five dollars for four 
months' occupation, being at the rate of the 
rent stipulated for in the existing lease be- 
tween the bankrupts and the landlord. This 
is error. The landlord is entitled to nothing 
by virtue of the covenants of the lease, un- 
less the assignee elects to take the lease and 
thereby becomes, in fact, assignee of the 
lease. The estate is liable to the landlord 
before the appointment of an assignee, not 
on the ground of contract, but upon equitable 
considerations for a benefit conferred upon 
the estate, and the allowance to be made 
is measured by the benefit thus rendered, and 
ordinarily it is the value of the premises for 
storage of the goods, unless the circumstances 
are such as to make a greater expense than 
for storage proper, either for present or future 
purposes of sale, or for some other purpose. 
In re Lucius Hart, Manufg Co. [Case No. 
8,592], This part of the report must there- 
fore be set aside. The question of the benefit 
to the estate has not been tried nor deter- 
mined. 

2. It is admitted that Sedgwick, assignee, 
as execution creditor of Wheeler & Lang, 
had a lien by levy of execution, prior to the 
commencement of the bankruptcy proceeding, 
on a part of the goods which the marshal has 
sold under direction of the court, the net pro- 
ceeds of which are three hundred and eighty- 
eight dollars. This claim is now conceded by 
all parties. 

3. It is also clear that Sedgwick, assignee 
is entitled to the further sum of seven hun- 
dred and ninety-three dollars and eighty-four 
cents, the proceeds of personal property, office 
furniture, etc., which were in the possession 
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of one of the bankrupts at the commencement 
of the bankruptcy proceedings. An execution 
against the bankrupts bad been previously 
put into the hands of the marshal. This has 
been held to create a lien in his favor which is 
not affected by the bankruptcy. In re Hull 
[Id. 6,857]. It is not material whether the 
goods were the property of Wheeler or of 
Wheeler & Lang jointly. They were in either 
case bound by the execution except as against 
bona fide purchasers, and the proceedings for 
the conversion of the goods into money have 
been without prejudice to the rights of the 
execution creditor. 

4. The rest of the money in the hands of 
the marshal is the proceeds of the collection 
of accounts. The execution creditor claims a 
lien thereon by virtue of proceedings supple- 
mentary to execution, which were commenced 
prior to the bankruptcy, but which never 
proceeded to the appointment of a receiver, 
because of the filing of the petition in bank- 
ruptcy and the injunction issued thereon re- 
straining the further proceedings under the 
execution. This claim must be disallowed. 
It has been repeatedly held, as I understand 
in this court, that a judgment creditor does 
not acquire a lien protected under the bank- 
rupt law by commencing proceedings sup- 
plementary to execution; that imtil the ap- 
pointment of a receiver his right, though 
described as an inchoate lien (16 N. Y. 544), 
is not a lien within the meaning of the 
bankrupt law. 

5. The judgment creditor claims that some 
part of the accounts collected were the pro- 
ceeds of the sale of goods in possession of 
the bankiTipts, or one of them, at the com- 
mencement of these proceedings in bankrupt- 
cy, and afterward sold by Wheeler, one of the 
bankrupts, in violation of the terms of the 
injunction of this court If this is so, it would 
seem that the lien of the execution which at- 
tached to those goods would attach to their 
proceeds now in the hands of the marshal. 
But on this point the register has not reported, 
and the matter must be referred back for fur- 
ther testimony, if desired, and for a further 
report as to the sources from which the re- 
maining moneys, one thousand sis hundred 
and twenty-one dollars and thirty-six cents, 
were derived. 

6. The claim of the judgment creditor, by 
virtue of his specific lien under, the execution, 
is superior to that of the marshal for his char- 
ges in the bankruptcy proceedings other than 
these charges which relate to the goods upon 
which the lien attaches. His charges for 
service of warrant, etc., must come out of 
the fimds belonging to the general estate of 
the bankrupt, and not out of the goods on 
which the judgment creditor has a lien. Re- 
port referred back for further proceedings be- 
fore the register, 

[For hearing on an application for the dis- 
charge of George M. Wheder, see 5 Fed. 299.] 
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In re WHEBLBR et al. 

[11 Ohi. I*g. News, 407; 19 N. B. R. 258; 8 
Reporter, 674; 4 Cin. Law Bui. 655.] i 

Circuit Court, D. Indiana. Sept., 1879.2 

Bankkuptct— Discharge— Cons EST or Cbeditoks 
. — When Law Applies. 

The amendment of 1874 [18 Stat. 178], relat- 
ing to the terms under which a bankrupt is 
entitled to his discharge, was intended to cov- 
er cases of voluntary as well as involuntary 
bankruptcy, and to bring within its terms the 
circumstances under which, as well in the one 
ca.se as in the other, the bankrupt could or 
could not be discharged. Therefore, in any 
case where there were no assets equal to thirty 
per cent, if the bankrupt secured the assent of 
one-fourth of his creditors in number and one- 
third in value, he is entitled to his discharge, 
without regard to the time when the debts were 
incurred. 

[Cited in Re Townsend, 2 Fed. 562.] 

[Appeal from the district court of the Unit- 
ed States for the district of Indiana.] 

[In the matter of Edward E. Wheeler and 
James D. Riggs, bankrupts. An application 
was made for a discharge, and upon its re- 
fusal in the district court (Case No. 17,489) 
an appeal was taken to this court] 

Mr. Hornbrook, for petitioners. 
Palmer & Iglehart, for the creditors. 

DRUMMOND, Curcuit Judge. The bank- 
rupts in this ease made an application to 
the district court to be discharged from all 
debts provable against them under the 
bankrupt act; and the discharge was refus- 
ed for the reason that it was held by the 
district court, that under the amendment of 
June 22, 1874, to the bankrupt law of 1867 
[14 Stat 517], they were restricted to the 
assent of creditors whose claims originated 
after the first of January, 1869. The court 
held that the proviso in the 5112th section 
of the Revised Statutes still operated upon 
the amendment made in 1874, and the ques- 
tion in the ease is, whether the act of 1874 
left that proviso in full force, or whether It 
was repealed by the later act If repealed 
then it is conceded that the bankrupts had 
complied with the law in force at the time 
of their application, and were entitled to a 
discharge. It is undoubtedly a question of 
considerable difiiculty, and upon which dif- 
ferent opinions have been entertained by 
judges in administering the law. It is, per- 
haps, unnecessary to refer to the previous 
legislation upon the subject. It is sufficient 
for our purpose to consider the section of 
the Revised Statutes, already referred to as 
modifying the law upon the subject, at the 
time that the amendment of 1874 was adopt- 
ed. The 5112th section of the Revised Stat- 
utes was as follows: *1n all proceedings in 

1 [8 Reporter, 674, and 4 Cin. Law Bui. 655, 
contain only partial reports.] 

2 [Reversing Case No. 17,489.] 
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bankruptcy, commenced after the first day 
of January, 1869, no' discharge shall be 
granted to a debtor whose assets shall not 
be equal to 50 per centum of the claims 
proved against .his estate, upon which he 
shall be liable as the principal debtor, un- 
less the assent in writing of a majority in 
number and value of his creditors to whom 
he shall have become liable as principal 
debtor, and who shall have proved their 
claims, is filed in the ease at or before the 
time of the hearing of the application for 
discharge; but this provision shall not ap- 
ply to those debts from which the bankrupt 
seeks a discharge which were contracted 
prior to the first day of January, 1869." It 
will be observed that this section applies to 
all proceedings in bankruptcy without dis- 
tinction, and it operates by way of prohibi- 
tion upon the court, declaring that no dis- 
charge shall be granted under certain cir- 
cumstances; the assets must be equal to 50 
per cent, of the claims of a certain charac- 
ter, or the assent in writing of a majority in 
number and value of his creditors, under 
the terms there named; must be filed; and 
then there is a declaration or proviso that 
this shall not apply to those debts from 
which the bankrupt seeks a discharge, 
which were contracted prior to the first day 
of January, 1869. 

The 9th section of the amendment of the 
act of June 22, 1874, is as follows: "That in 
cases of compulsory or involuntary bank- 
ruptcy, the provisions of said act, and any 
amendment thereof, or of any supplement 
thereto, requiring the payment of any pro- 
portion of the debts of the bankrupt, or the 
assent of any portion of his creditors, as a 
condition of his discharge from his debts, 
shall not apply; but he may, if otherwise 
entitled thereto, be discharged by the comrt 
in the same manner, and with the same ef- 
fect as if he had paid such percentage of 
his debts, or as if the required proportion 
of his creditors had assented thereto; and 
in cases of voluntary bankruptcy, no dis- 
charge shall be granted to a debtor whose 
assets shall not be equal to 30 per cent, of 
the claims proved against his estate, upon 
which he shall be liable as principal debtor, 
without the assent of at least one-fourth of 
his creditors in number and one-third in 
value, and the provision in section 33 of 
said act of March 2nd, 1867, requiring 50 
per centum of such assets, is hereby repeal- 
ed." It will be observed that this section, 
as to cases of voluntary bankruptcy, is like 
the section in the Revised Statutes, which 
has been referred to and operates by way 
of prohibition, stating that no discharge 
shaU. be granted to the debtor under cer- 
tain circumstances; and, whereas, by the 
section of the Kevised Statutes the assets 
were required to be equal to 50 per cent, in 
this amendment it is only necessary that 
they should be 30 per cent.; and as by the 
section in the Revised Statutes the assent 



of a majority of the number and value of 
creclitors was required, in this amendment 
the assent of one-fourth in number, and one- 
third in value was declared to be sufficient, 
and as to cases of involuntary bankruptcy, . 
the amendment declares that the paymeift 
of any proportion of the debts, or the as- 
sent of any portion of the creditors was un- 
necessary. 

It is a circumstance which should not be 
overlooked in the consideration of this ques- 
tion, that the last clause of the 9th section 
of the act of 22d of July, 1874, expressly re- 
peals a provision in section 33 of the act of 
March 2, 1867, requiring 50 per centum of 
the assets, and it seems an argument of 
weight, that where an amendment repealed 
expressly, a particular provision of a pre- 
vious law, and did not repeal the proviso in 
the section of the Revised Statutes, to which 
reference has been made, that it was in- 
tended by the law-maker that the latter 
should remain in force. But we can look 
to the particular phraseology of the last 
clause of the section of the Revised Statutes 
in order to determine whether or not it was 
the intention of congress it should remain 
in force, or whether on the other hand it 
was its purpose then to legislate fully, both 
as to voluntary and involuntary bankrupt- 
cy. The statement in that clause is that 
"this provision shall not apply" to certain 
debts— the provision as it was then declared 
to exist. Now, was it the intention of con- 
gress, after declaring in the 9th section of 
the act of June 22, 1874, under what circum- 
stances parties, in cases as well of volun- 
tary as of involuntary bankruptcy, should 
be discharged, that there was to be added 
to that part of the section which refers to 
the discharge of voluntary bankrupts, the 
last clause of the section of the Revised 
Statutes which has been referred to? If so, 
then we should have to say there was in- 
corporated in the amendment that language, 
and that congress intended to say, "This 
provision shall not apply to certain debts" 
—meaning thereby the provision contained 
in the amendment of 1874. It would seem, 
in the absence of any express declaration to 
that effect, that when congress had changed 
the law as it stood in relation to discharges 
in voluntary cases that if it had intended 
that the provision in the original law should 
still adhere to the law as amended, there 
would have been some clear declaration or 
intimation of that purpose. Undoubtedly it 
was not necessary in terms to repeal that 
part of the previous act or the' amendment 
requiring 50 per cent, of the assets; because 
the first part of the 9th section having leg- 
islated upon the cases of involuntary bank- 
ruptcy, as to that the general repeal in the 
21st section of the act of June 22, 1874, 
would have operated upon eases of involun- 
tary bankruptcy— but I am not prepared to 
admit that the mere fact there was this ex- 
press repealing clause is conclusive that 
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congress did Bot by the amendment as to 
Yoluntary eases, intend to repeal tlie provi- 
sion in the section of the Revised Statutes re- 
ferred to. On the contrary, admitting that 
the subject is one of difficulty, it seems to 
me that the fair construction of the amend- 
ment of 1874 leads to the conclusion that 
congress intended to cover the case of vol- 
untary as ■weU as involuntary bankruptcy, 
and to bring -within the terms of the amend- 
ment the circumstances under which, as 
well in the one case as in the other, the 
bankrupt could or could not be discharged. 
It may be admitted that a repeal of a prior 
statute by a subsequent one, by implication 
merely, is not encouraged by the courts, and 
it must appear from the later statute, where 
the repeal is claimed to exist by implication, 
that it was clearly tbe intention of the law- 
maker not to leave the prior statute in force. 
But when we look at the whole scope of the 
amendment of 1874, and apply the language 
of the 9th section to the case now before 
the court, it seems to me that it was the in- 
tention of congress to declare by that sec- 
tion, that in any case of bankruptcy where 
there were no assets equal to 30 per cent., 
that if the bankrupt secured the assent of 
one-fourth of his creditors in number, and 
one-third in value, as there stated, that he 
was entitled to a discharge irrespective of 
the time when the debts were incurred; 
and, therefore, I hold, contrary to the opin- 
ion of the district court, that the 9th section 
of the act of June 22, 1874, necessarily re- 
pealed the proviso to the 5112th secMon of 
the Revised Statutes, and that in this case, 
on the facts as conceded, the bankrupts are 
entitled to their discharge, and it will be so 
ordered and certified to the district court. 
Perhaps I should add that in considering 
this question, I have fully examined the 
various cases which have been cited by the 
counsel of the respective parties. 
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WHEELER V. BATES. 

[6 Biss. 88; 1 6 Ohi. Leg. News, 413.] 

Circuit Court, N. D. Illinois. May, 1874. 

JORisoiCTiox OF Feuehal Courts — Forcible Es- 
TRT AND Detainer. 

1. Since the Elinois statute of February 16, 
1874, the TJ. S. circuit courts in that state have 
in proper cases jurisdiction of actions of forci- 
ble entry and detainer. 

2. Such action is a "suit of a civil nature" 
within the meaning of the act of congress of 
1789 [1 Stat. 73]. 

This was an action of forcible entry and 
detainer to recover possession of certain 
lands in McHenry aJid Winnebago counties 
in this state. All the proper jurisdictional 
facts were alleged and admitted, save the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



right of the court to take Jurisdiction of 
this form of action, on which ground de- 
fendant demurred to the jurisdiction. 

Geo. F. Harding, for plaintifC. 
Consider H. Willett, for defendant. 

DRtTMMOND, Circuit Judge. I do not in 
this ease propose to decide upon the sufS- 
ciency of the complaint, but only the ques- 
tion of jurisdiction. It is a right claimed 
under a recent statute in this state, and a 
question of some practical importance and 
it is known that under the prior statutes of 
forcible entry and detainer the proceedings 
were instituted before a justice of the peace, 
and the ease could go from the justice of 
the peace to the courts of record, and so on 
to the supreme court of the state. On the 
16th of February last the legislature passed 
a statute upon the subject of forcible entry 
and detainer, and gave jurisdiction to the 
courts of record of the state, on complaint 
in writing of the person entitled to the pos- 
session of lands and tenements being filed 
with any court of record or justice of the 
peace in the county where such premises 
were situated, setting out that the plaintiff 
was entitled to the possession of said prem- 
ises, and that the defendant unlawfully with- 
held the same. The first section of the act 
declares that no person should make an en- 
try in any lands except where .it was al- 
lowed by law, and that he should not enter 
by force, but in a peaceable manner; and 
the second declares that the party entitled 
to the possession of the land may be restor- 
ed, in a manner thereinafter provided; and 
it states, under six heads, the circumstances 
in which restoration can be made. 

The only question as to the jurisdiction 
of the court is whether the action authorized 
by this new statute is a civil suit within 
the meaning of the judiciary act of 1789. 
That act declares that circuit courts of the 
United States shall have jurisdiction whei*e 
the matter in dispute, exclusive of costs, 
shaU exceed the sum of five hundred dollars 
(provided the citizenship of the parties is 
such as to warrant it), and another section 
of the same act declares that where a suit is 
brought in a state court, and the amount in 
dispute shall exceed the sum of §500, and 
the defendant against whom the suit is 
brought is a citizen of another state, he shall 
be entitled to remove the cause from the 
state court to the circuit court of the United 
States. It means suits of a civil nature, 
at law or in equity, so that the only question 
is whether this is a suit of a civil nature. 
If it is, notwithstanding it could not have 
been brought previously in the courts of the 
states, but was first authorized by this stat- 
ute, if the citizenship of the parties was such 
as to warrant it, it could be brought in the 
circuit conrt of the United States, or, if 
brought in a state court, it could be trans- 
ferred to the circuit court of the United 
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States. It is impossible for the legislature 
of a state, by adopting n&w forms of pro- 
ceeding and investing the state courts -with 
exclusive jurisdiction of causes of action, to 
deprive the federal courts of the jurisdic- 
tion given by the acts of congress, as this 
would place the jurisdiction of the federal 
courts within the control of the states. If, 
under the laws of the states, the citizens of 
the several states have a right to maintain a 
civil action, then the courts of the United 
States, in a proper case, also have jurisdic- 
tion. 

This, then, is an action to recover the pos- 
session of land or buildings; it Is a civil 
remedy; it can be - maintained in the state 
courts; the plaintiff in this suit is a citizen 
of another state; the defendant is a citizen 
of this state; the amount in controversy is 
over 500 dollars. It is, then, within the ju- 
risdiction of the federal courts, notwithstand- 
ing it is a new remedy which never existed 
before. See U. S. v. BlocL: [Gase No. 14,610], 
and the authorities there cited. 

And for the recent act of congress defining 
and enlarging the jurisdiction of the federal 
courts, see [Act March 3, 1875; 18 Stat. 470], 
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WHEELER V. CI/IPPER MOWER, ETC., 

00. 

[10 Blatchf. 181; 6 Fish. Pat. Cas. 1; 2 O. G. 
442; Merw. Pat. Inv. 242.] i 

Circuit Court, S. D. New York. Sept. 24, 1872. 

Patents — Invention — Reduction to Practical 
H Use — Reissues— CojiBiNATioNS — Improvements 
i — Infringement — Equivalents— Harvesters. 

1. In order to sustain a patent for an inven- 
tion, it is not necessary that the inventor should 
reduce 'the invention to practical use before he 
obtains the patent. 

2. All that is necessary is, that the invention 
should be perfected, and the proper specifica- 
tion, drawings and model be furnished. 

3. A patent does not Ijecome void, if the pat- 
entee does not, after the patent is granted, put 
the invention into practical use. 

4. A device which cannot be reduced to prac- 
tical operation and use without the aid of fur- 
ther invention, is not patentable; but it is not 
necessary to the patentability of a device, that 
it should have, in itself, apart from any con- 
nection with, or application to, other known de- 
vices or instrumentalities, capacity to produce 
practically useful results. 

5. Where a patent claims a combination of 
several devices, it may be reissued to claim the 
devices separately, if new and useful, even 
though the aggregate combination claimed in 
the original patent was not, by itself, useful, or 
was even impracticable, provided the reissue 
points out how the devices separately claimed 
may be reduced to practical use. 

[Cited in Calkins v, Bertrand, Case No. 2,- 
317; Broadnax: v. Central Stock-Yard & 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here compiled and reprinted by permission. 
The syllabus and opinion are from 10 Blatchf. 
181, and the statement is from 6 Fish. Pat. 
Cas. 1. Merw. Pat. Inv. 242, contains only a 
partial report] * 
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Transit Co., 4 Fed. 216. Approved in Odell 
V. Stout, 22 Fed. 163. Cited in Holmes 
Burglar-Alarm Tel. Co. v. Domestic Tele- 
graph & Telephone Co., 42 Fed. 224.] 

6. The right of a patentee to protection is 
not to be tested by the question, whether, in a 
state of the art subsequent to the granting of 
his patent, his invention, without improvement, 
would be deemed of value. 

7. The reissued letters patent, Nos. 87S, 877 
and 879, granted to Cyrenus Wheeler, Jr., Janu- 
ary 3d, 1860 (tiie original patent having been 
granted to him December 5th, 1854), and the 
reissued letters patent No. 2,610, granted to 
said Wheeler, May 14th, 1867, as a reissue of 
reissue No. 876, granted January 3d, 1860, of 
the same original patent, and the reissued let- 
ters patent. No. 2,632, granted to said Wheeler, 
May 28th, 1867 (the original patent having 
been granted to him February 6th, 1855), all 
for "improvements in grain and grass harvest- 
ers," are valid. 

[Cited in Aultman v. Holley, Case No. 656; 
Wheeler v. McCormick, Id. 17,499.] 

8. Said original patent of 1854 is not open to 
the objection, that the machine described in it 
was not susceptible of reduction to practical use. 

9. A machine cannot be pronounced useless 
or impracticable because it is susceptible of im- 
provement which will obviate or prevent em- 
barrassments to its most perfect operation. 

[Cited in Gibbs v. Hoefner, 19 Fed. 324.] 

10. The question of the infringement of the 
said patents, considered. 

11. A patent for a device cannot be avoided by 
dividing the device into two -parts, which, when 
combined, produce the same result, in substan- 
tially the same way. 

[Cited in Strobridge v. Lindsay, 6 Fed. 512; 
Westinghouse v. New York Air-Brake Co., 
59 Fed. 597.] 

12. A device is not less an equivalent of an- 
other, because, superadded to all the functions 
of such other, it may perform a further office, 
or, because, besides all the functions of 'such 
other, it performs some one of the offices more 
effectively, or better, so long as it performs them 
in substantially the same way, and uses sub- 
stantially the same means. 

13. A claim for devices described, which are 
alleged to produce a specified result, is not ren- 
dered invalid by proof that, under special cir- 
cumstances, and on exceptional occasions, such 
result is not produced. The claim will be con- 
strued as describing the general rule of the ojy- 
eration of the device. 

2 [Two suits. Final hearing on pleadings 
and proofs. Suits brought upon reissues of 
two letters patent granted Cyrenus Wheeler, 
Jr., for "improvements in grain and grass 
harvesters." The first dated December 5, 
1854, was reissued January 3, 18G0, in five 
divisions, numbered respectively 875, 876, 877, 
878, 879. Of these reissues, No. 876 was 
again reissued May 14, 1867, as No. 2,610. 
The second patent dated February 6, 1855, 
was reissued June 5, 1860, as No. 971, and 
again. May 28, 1867, as No. 2,632. The bill 
in the first suit alleged infringement ■ of re- 
issues Nos. 875, 2,610, and 2,632. The bill in 
the second suit alleged infringement of reis- 
sues Nos. 877 and 879. 

[The defendants, in their answer, denied 
infringement; that the reissues were for the 
same inventions as the original patents; that 
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the machine described in the original patent 
of 1854 was ever used, or was ever capable 
of successful use, and that Wheeler was the 
first and original inventor of the devices 
claimed; but alleged that the same were, 
prior to the date of Wheeler's invention, 
known to other persons, and described in va- 
rious patents and rejected applications, and, 
among a large number of others, in the pat- 
ent of Obed Husse3% December 31, 1833; the 
patent of William F. Ketchum, February 10, 
1852, and the rejected application of Edwin 
P. Cavett, filed in 1852. 

[The engraving. No. 1, is a slietch, repre- 
senting the material parts of the drawing 
accompanying the original Wheeler patent of 
December 5, 1854, and will be readily under- 
stood when examined in connection with the 
specifications annexed. 

[Specification of Wheeler patent of Decem- 
ber 5, 1854: "Be it known, that I, Oyrenus 
Wheeler, Jr., of Poplar Ridge, in the town of 
Venice, county of Cayuga, and state of New 
York, have invented and made certain new 
and useful improvements on a machine for 
harvesting grain and grass, and I do hereby 
declare that the followhig is a full and exact 
description of the construction and operation 
of the same, reference being had to the ac- 
companying drawings making part of this 




specification, in which— Fig. 1 is a perspec- 
tive view of the machine. Fig. 2, of the 
arched bar and half of joint. Fig. 3, of sock- 
et, standard, quadrant, and corresponding 
half of joint. Figs. 4 and 5, longitudinal sec- 
tions of cutter-bar or arm, with knife or cut- 
ter and spring. Fig. 6, cutter-spring. Fig. 7, 
perspective view of table or apron for hold- 
ing the grain, a are the side pieces of the 
frame attached to the shaft, b, of the driv- 
ing-wheel by boxes, c, in which the shaft re- 
volves. The side-pieces, a, extend forward 
of the driving-wheel, d, suflScient distance to 
attach a tongue by a roller, e, which admits 
of the tongue moving freely up or down, 
thereby enabling the machine to adjust itself 
freely to the inequaUties of the ground. The 
side-pieces, a, extend back from the driving- 
wheel sufficient distance to admit of a cross- 
piece, f, and to give sufficient space for the 
caster-wheel, g, to move freely on its spindle, 
h, between the cross-piece and the connect- 
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ing-rod i. d is the driving-wheel of the ma- 
chine, which is firmly attached to the shaft b. 
j is a rim attached to the inside of the arms, 
k. of' the driving-wheel, d, and having cogs, 
1, on its internal surface, which gear into a 
pinion, m, which pinion is attached to a 
shaft, n, on which is also fastened a face- 
wheel, o, which face-wheel gears into the 
pinion, p, which pinion is firmly attached to 
the shafl^ q, at one end, and at the other is 
attached to a wheel, r, in which is inserted 
a wrist, which serves as a crank. The 
shafts, n and g, are supported by boxes at- 
tached to the frame-work, in which they free- 
ly revolve; t is a wheel of the same size as 
the driving-wheel, and is attached to the 
shaft, b; which projects sufficiently far 
through the side-piece, a, to admit of the 
wheel's revolving freely outside of the frame- 
work. The wheel revolves freely on the 
.shaft, as its axle, without interfering with 
the motion of the driving-wheel, while it 
serves to keep the machine in an upright po- 
sition; u is the driver's seat, elevated above 
the driving-wheel, and supported by its legs, 
v; w is an arched bar passing over and on 
the outside of the^ hinder part of the side- 
pieces of the frame, a, to which it is attached 
by bolts, X, passing through both, and ad- 
mitting of the top of the arch, w, being 
turned backward or forward as on hinges or 
pivots by the lever, y, which is firmly bolted 
to the top of the arch, w, and extends for- 
ward on the inside of the driving-wheel to 
the inside forward leg, v, to which it is se- 
cured by a guide and pins, z is a socket 
with the half of a rule-joint, a, a, attached 
to its corresponding half at the end of the 
arched bar, w, by a bolt passing through 
both; b, b, is a quadrant attached firmly to 
the inner side of the socket, z, and passes 
by and close to a similar one, c, c, attached 
to the end side of the arched bar, w, there- 
by strengthening and supporting the joint, 
a, a; d, d, is a standard, firmly attached at 
its base or lower end to the socket, z, and 
at its upper end is perforated with a hole, 
to which is attached a chain or rope, e, e, 
which pj^sses around the pulley, f, f, on the 
top of the arched bar, w, and is carried for- 
ward to the lever, g, g, which lever is at- 
tn^'Led at iis lower end b> a bolt to the mid- 
dle piece, s, s, of the frame, admitting of 
the upper end of the lever being moved back- 
ward or forward; h, h, cutter-bar, composed 
of an upper and lower portion, with suffi- 
cient space left between for the admission 
of the knives or cutters, i, i, and a spring, 
0, o, between the knife or cutter and the bed- 
piece or lower half of the cutter-bar, h, h. 
j, j, points of the stationary or upper por- 
tion* of the cutters; k, k, bolts passing 
through both parts of the cutter-bar, h, h, 
and through the knives or cutters, 1, i, and 
through the spring, o, o, the knives or cut- 
ters, i, 1, moving on the bolts, k, k, as on a 
pivot. The shanks of the cutters, i, i, ex- 
tend back of the bar, h, h, far enough to ad- 



[29 Fed. Cas. page 8831 



mit of attaching the driving-rod, I, I, to them 
by bolts or pins; i is a connecting-rod com- 
posed of two parts, with a screw admitting 
of its being lengthened or shortened at pleas- 
B u're. One end of the rod is attached to the 
driving-rod, 1, 1, by a joint, and the other to 
the crank or wrist, s; g is a caster- wheel; 
h is a spindle and straps or legs which sup- 
port the wheel, the spindle passing through 
the arm, r, r, which arm is bolted at the 
other end firmly to the cross-piece, f. 

["Pigs. 2 and 3 are detached views of the 
arm and socket when united at m, m, by a 
bolt, A strong joint is made similar to a rule- 
joint, which admits of the outer end of the 
cutter-bar, h, h, rising or falling with the in- 
equalities of ground when in use. The arch, 
w, is united to the hind part of the side-pieces, 
a, by bolts at x, which admits of the top of 
the arch being rolled on the bolts backward 
or forward. Figs. 4 and 5 are longitudinal 
sections of the cutter-bar— Fig. 4 being a rep- 
resentatiion of the upper surface of the un- 
der half or portion of the bar, and fig. 5, the im- 
der part of the upper portion or half of the 
bar. The points or stationary cutters, j, j, are 
made concave on their under side, for the pur- 
pose of giving a better fit to the cutting edges 
of the movable cutters or knives, i, i, which 
knives have a concave surface on their upper 
part, from their point to a short distance back 
of the bolts on which they turn, n, n, show 
the upper portion of the guards or braces, 
which guards are fastened to the under side 
of the under portion or half of the cutter-bar, 
and are curved upward and meet the points 
of the upper or stationary cutters, to which 
they are united by rivets or screws, sufficient 
space being left between the two for the free 
play of the movable cutters, o, o, represent a 
curved spring of steel, with a hole through 
the middle for the admission of the bolt on 
which the movable cutter turns. At one end 
of the spring, o, o, is a slot, p, p, which serves, 
by means of a pin in the lower part of the 
cutter-bar, to keep the spring o, o, in position. 
The spring, o, o, by its form and position un- 
der the movable cutter, i, i, serves to press the 
upper or cutting-edge firmly against the under 
surface of the upper portion of the cutter- 
bar, h, h, and its stationary points or cutters, 
j, j. The Figs. 4 and 5, when united at each 
end by bolts or rivets, sufficient -space being 
left between the two for inserting the knife 
or cutter and spring, forms the cutter-bar, 
which is firmly bolted to the socket, z, by 
bolts passing through the hole, q, q, and cor- 
responding holes, g, g, in the socket, z. The 
cutters, i, i, are beveled from the upper edges 
downward and inward, making a sharp shear- 
edge on both sides. The upper or stationary 
cutters or points, j, j, are beveled upward and 
inward, so as to present a sharp comer for 
the movable cutter to operate against. Fig. 
7 is a representation of the table or^apron for 
receiving the grain when cut, and bolts or 
fastens to the under side of the cutter-bar, h, 
h. The cutter-bar h, h, is composed of two 



(Case No. 17,493) WHEELER 

bars of iron of similar width and thickness, 
bolted or riveted together, with their flat sur- 
faces parallel to each other, a space being left 
between them by inserting blocks or pieces 
of metal, and the stationary cutter may be 
welded to the upper bar, or fastened to it by 
rivets or bolts. The wheel, t, being construct- 
ed partly of wood and partly of iron, or whol- 
ly of iron, and so fitted to the shaft as to 
play freely on it, as its axle, without inter- 
fering with the motion of the driving-wheel, 
the face-wheel, o, and the pinions, m, and p, 
should be of such size, as, combined with the 
driving-wheel, d, will give from twenty-five 
to thirty revolutions of the crank or wrist, s, 
to one of the driving-wheel. The crank-shafi^ 
g, should be of sufficient length to bring the 
crank or wrist, s, in direct line with driving- 
rod, 1, 1. The arched bar, w, should be com- 
posed of iron. The ends of the arched bar, 
w, on its inside, should be made straight, and 
parallel to each other. The spring is bent in 
a curved or arched form, o, o, so the ends of 
the spring may rest on the lower part of the 
cutter-bar, h, h, and the center of the spring 
press against the under portion of the knife 
or cutter, i, i. I also fasten to the top of the 
arch, w, a lever, y, of iron or wood, which 
extends forward and passes through a guide 
attached to the inside forward leg, v, and is 
confined, at any required height, by pins pass- 
ing through the guide and leg. The caster- 
wlieel, g, is composed of iron, from ten to 
sixteen inches in diameter, with a rim from 
two to three inches wide, which is placed in 
a strong stand or legs of, with a spindle, h, 
attached, which spindle passes through an 
arm or socket, r, r. The arm or socket, r, r, 
is composed of iron of a curved form, and of 
sufficient length to admit the caster-wheel, g, 
playing freely on its spindle under it, without 
interfering with the cross-piece, f, to which 
the arm is firmly bolted. The apron or grain- 
table is composed of a light framework, cov- 
ered with boards, which may be made to cor- 
respond in length to the cutting portion of 
the cutter-bar, h, h, and may be fastened to 
the Gutter-bar, when desired, by bolts— the 
width of the table being made sufficient to catch 
the falling grain, which may be raked from 
it by a man riding on the machine. In oper- 
ating the machine the off-horse travels near 
the standing grass. The movable cutters, i, 
i, by their position under the stationary points 
or cutters, j, j, and by being firmly pressed 
against the corners or edges of them by the 
springs, 0, o, as they move to and from their 
bolts in the arc of a circle, cut freely and 
easily all grass or herbage coming between 
the points and cutters— the machine cutting 
equally well the coarsest or finest and softest 
grass, not being liable to clog or buff in thick 
fine herbage, and cutting equally well at the 
fastest or slowest walk of the team, the arch- 
ed bar and socket being supported and kept 
from pressing too hard upon the ground by 
the caster-wheel, g. The caster-wheel also, 
by its support, admits of the machine being 
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turned sliort round, avoiding the necessity of 
backing the team when coming out, and set- 
ting it at the corners of the standing grass. 
The cutter-bar, h, h, in the movement of the 
machine forward, rises and falls beyond the 
joint, a, a, adjusting itself to the inequalities of 
the ground. By the lever, y, attached to the 
arch, w, the driver can raise or depress the 
points of the cutters, i, i, and j, j, the arch, 
TV, turning on its bolt, x, as on a hinge, for 
the purpose of cutting ofiE higher or lower, or 
for the purpose of passing any obstruction met 
with, without leaving his seat; and in lilie 
manner can, by the aid of the perpendicular 
lever, g, g, and its connections, the chain, e, 
e, the pulley, f, f, and the standard, d, d, raise 
the outer end of the cutter-bar h, h, to any 
required height, and sustain it there, for the 
purpose of passing obstructions, or for the 
convenience of moving from one field or place 
of operation to another. Having thus fully 
described my improved machine, I would state 
that I do not claim the driving-wheel, face- 
wheel, or pinions, the boxes or shafts of the 
same. Neither do I claim the connecting-rod 
of two parts, or the driving-bar, nor claim 
the double-edged movable pivoted cutters, or 
shears as pivoted in the center, and placed on 
the top of the stationary or fixed ones, or the 
cutter-bar as heretofore constructed by oth- 
ers. Neither do I claim the seat for the driv- 
er, or the table for receiving the grain. I do not 
claim the caster-wheel, as such alone, but, what 
I do claim as my invention, and deshre to se- 
cure by letters patent, is: The hanging the 
cutter-bar, h, h, provided for the purpose, with 
a socket, z, to one extremity of the arched 
bar, w, by means of joints, a, a, and segments, 
b, b, c, c, said arch bar, being in its turn 
pivoted in x, to the main frame, a, a,' all for 
the purpose of giving the cutter-bar, h, h, by 
means of levers y, d, d, and g, g, a motion inde- 
pendent of the frame, and both rotating longi- 
tudinally parallel to the ground, and oscillat- 
ing radially from the joints, a, a. in order to 
adapt the same to the inequalities of the 
ground, or to stop its action at pleasure, as 
described. 

"Gyrenus Wheeler, Jr." 
[The first division of the reissue No. 875 re- 
lated principally to the "hinged shoe, M," and 
its combinations. It contained the following 
general description: "In the construction of 
a grain and grass harvester known as a 'com- 
bined reaper and mower,' there are many es- 
sential features that must be adaptable to 
both reaping and mowing, the condition of 
each operation varying with the material to 
be cut, and the nature of the ground over 
which the machine is to be operated. In cut- 
ting grain, the cutters are raised a consider- 
able distance above the ground, but in this 
position they must be under the easy control 
of the driver or operator; whilst in cutting 
grass, it is important that the cutter should 
run as close to the ground as possible, having 
due regard to their security from striking in- 
to or against any intervening obstacles. To 



make a mowing machine practical, the cut- 
ter-bar should follow the undulations of the 
ground over which it passes, without being in- 
fluenced by the inequalities of the ground over 
■which the wheel or wheels of the main frame 
may be passing, and to malce it thus follow 
the undulations of the ground, it should de- 
pend upon receiving all its vertical move- 
ments from Hie surface of the ground over 
which it is, for the time being, passing, whilst 
its forward movement only is conti'oUed by 
the main frame. To construct such a con- 
vertible machine as will adapt itself to both 
the cutting of grain and grass, and be sus- 
ceptible of the necessary adjustments for each 
separate purpose, constitutes the general 
characteristics of this invention. And the 
manner in which the machine is constructed^ 
will be hereafter fully set forth, first pre- 
mising that there are certain principles or 
functions in the organization of the machine 
which form the subject-matter of separate 
applications for letters patent, whilst this 
application looks to the construction of the 
details or devices by which these more gen- 
eral principles are carried out, and the man- 
ner in which I have combined and arranged 
them in one machine, to effect the several 
purposes hereinafter mentioned." 

[It contained also the following descrip- 
tion of the "hinged shoe, M.'* which will be 
readily understood when read in connection 
with the engraving No. 2, a fac-simile of 
Fig. 3 of the reissue: "To the rear portion 
of the main frame is con- 
nected an arm, K, which 
carries a caster-wheel, L, 
by means of which said 
rear portion of the frame 
is mainly supported, and 
may be raised, and held 
up if desired; the piece, H, 
and the shoe or socket,* M, 
connected to it, are also 
supported and kept from 
pressing too hard upon the 
ground by the caster-wheel. 
It, which may, by washers No. 2. 

placed on the spindle, be made to support 
these parts at any given height. The shoe,, 
ar, is hinged to the piece, H, by a pivot-bolt, 
k, which stands at right angles to the pivots, 
i, of the brace," bar, or piece, H, so that the 
shoe, ai, and consequently the finger-bar that 
is connected to it, as will be hereafter ex- 
plained, may have the motions incident ta 
both the hinged or pivoted points, i and k. 
The shoe, M, as more disthietly seen at Fig. 
3, has lugs, 1, 1, and space m, jbetween them, 
into which the end of the hinged piece, H, 
passes, and by means of the pivot-bolt, k, 
passing through their holes, the hinge Is 
formed; it has also a socket or recess, n, 
made in it, for receiving the end of the fin- 
geir-bar, N (Pig. 7), said finger-bar being 
firmly bolted to said shoe by bolts passing 
through their respective holes, o, o, 6, 6y 
therein. To the shoe, M, is connected a post 
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or arm, O, to the upper end of which is fas- 
tened a rope or chain, p, which passes around 
a friction-pulley, g, on the piece, H, and 
thence to a lever, P, to which it is adjusted 
and fastened." 

[The claims of this reissue were as fol- 
lows: "I claim under this patent, first, in 
combination with the hinged-bar, Bi, and the 
finger-bar, the intermediate shoe, M, hinged 
to said bar, H, substantially in the manner 
and for the purpose set forth. I also claim, 
in combination with the hinged-bar, H, a 
lever that, when released, allows said bar to 
freely- swing around its pivoted points, and 
when fastened, holds said bar firmly in its 
adjusted position, as described. I also claim 
the shoe, M, as a hinge and support both, 
to the cutter-bar, substantially as described. 
I also claim the socket or recess, n, in the 
shoe, M, for the reception of the finger-bar 
substantially as described. I also claim, in 
combination with a finger-bar hinged at one 
of its ends to an intermediate piece, also 
hinged to the main frame, an elevating and 
supporting caster-wheel for carrying that 
end of the machine when adjusted for reap- 
ing or mowing, substantially as described. 
I also claim the combination of a brace or 
support, t, on the shoe, and a similar brace 
or support, u, on the bar, H, for resisting 
the stx-ain on the finger-bar, when reaping, 
substantially as described, or for transport- 
ing it from place to place. I also claim the 
fiexible connection for elevating the outer 
end of the finger-bar, substantially as de- 
scribed." 
[Keissue No. 2,610 was for the finger-bar. 
[It contained the following general descrip- 
tion: "To adapt a harvesting machine to 
the mowing of grass, it is necessary that the 
finger and cutter-bar should travel close to 
the ground, and not only this, but that they 
should receive all their vertical movements 
from the ground over which they pass, and 
not be influenced by the projections or de- 
pressions over which the driving wheel or 
wheels are passing. But as the finger and 
cutter-bar must receive their advancing 
movement from the main frame, its organ- 
ization, and connection of the cutter there- 
with must he such as to allow the finger-beam 
to have a free vertical movement both above 
and below the plane over which the driving- 
wheel is passing. The object of this inven- 
tion is to cause the finger-beam to conform 
to the undulations of the ground independ- 
ently of the movement of the driving-wheels, 
and this is accomplished by employing a 
frame which vibrates about the axis of the 
driving-wheels, and attaching the finger-bar 
to one comer thereof, and attaching the 
draught to the frame by means of a loose or 
hinged connection. The gearing which drives 
the cutter is so arranged about the axis of 
the drive-wheels as a driving-center that, as 
the corner of the frame to which the finger- 
bar is attached, rises and falls, the driving 
of the cutter is not disturbed. The finger- ' 



bar is attached to this vibrating frame at 
one corner by a hinge. The propulsion of 
the finger-bar forward is effected solely by 
this hinge. Thus, while the vibrating frame 
permits the finger-bar attached to its corner 
to follow the ground, the hinge propels the 
finger-bar, and permits its outer end to rise 
on said hinge, and thus a floating finger- 
beam is produced. The gearing consists of 
a beveled wheel on a shaft extending from 
the inner side of a rim attached to the driv- 
ing-wheel to the beveled wheel on one end 
of the crank-shaft, by which the cutter is 
vibrated, and thus the cutter vibrates with- 
out disturbing the relative position of these 
driving parts." 

[The claim was as follows: "I claim, in 
combination with a harvester-frame that is 
free to vibrate about a gear-center, a later- 
ally projecting finger-bar, so hinged to one 
end or corner of said frame, as to permit 
the finger-bar at each end to follow the un- 
dulations of the ground over which it is 
drawn." 

[The claims of reissues 877 and 879 will be 
found in the opinion of the court. The sec- 
ond patent, granted February 6, 1855, was 
applied for in September, 1854, while the 
first was still pending. Engraving No. 3 is 
a sketch of the patent office model, filed with 
this second application. 

[The disclaimer and claims of this patent 
were as follows: "Having thus fully set 
forth my improvements in the foregoing de- 
scription, I will proceed to state my claim. 
In the first place, I do not claim the frame- 
work, a (Fig. 1), the driving-wheel, b, its 
cogged rim, c, shaft, d, pinion, f, face-wheel, 
g, shaft, h, pinion, i, shaft, j, crank-wheel, k, 
driver's seat, z, raker's seat, y, connecting- 
rod, g. Neither do I, in this, intend to dis- 
claim the screw, i, i, nuts, o, o, arched bar, 1, 
and its pivotal attachment, a, b, the joint, 
m, quadrants, n, socket, o, standard, p, cas- 
ter-wheel, r, spindle, s, rod and chain, t, 
pulley, u, lever, v, bail, h, h, having pre- 
viously invented them or their equivalents, 
which are fully set forth and described in a 
caveat and drawings filed by me in the pat- 
ent office, on or aboTit November 28, 1853, 
and still further described in a specification, 
model, and drawings filed in the same office 
on or' about March 16, 1^4. But what I do 
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claim, and desire to secure by letters patent, 
is: I claim the combination of the dguble- 
edged cutters, r, r (Fig. 1), with the cutter- 
bar, s, X, the braces, z, z, the vibrating cut- 
ters, 1, 1, their shanlxS, m, m, projections, u, 
u, the circular ribs, t, t, the bolts, p, p, the 
spring, a (Fig. 3), the holes, g, g (Fig. 1), the 
ribs d (Fig. 3), the cayities, y, y (Fig. 1), or 
their equivalents, as substantially set forth, 
the whole forming the cutting apparatus of 
the machine. 2. I claim the revolving or 
track rake, consisting of its frame, 1 (FiS- D. 
its wheel, 3, shaft, 4, pinions, 7 and 10, shaft, 
6, wheel, 5, teeth, 8, apron, 2, joint, 9, and 
cap, 11, or then: equivalents, arranged and 
combined substantially as set forth." 

[This patent was twice reissued; the sec- 
time as No. 2,636. This reissue contained 
the following general description: "aiy in- 
vention relates to that class of machines 
known as 'combined machines'; that is to say, 
harvesting machines capable of cutting grass 
or grain either, and that can be changed from 
one to "the other purpose conveniently. When 
cutting grass, the machine should follow as 
closely as possible the undulations of the 
ground; but when cutting grain, it should 
carry its cutting apparatus above the surface 
of the ground. To make a machine equally 
adaptable to both these pui-poses, requires that 
it should have two properties that would seem 
inconsistent with each other in one machine, 
viz: the property of adapting itself to the sur- 
face of the ground over which it is passing 
while cutting grass, in which case the several 
parts of the machine must have motions in- 
dependent of each other; and, secondly, the 
property of being elevated above the ground 
and held comparatively rigid in such elevat- 
ed position when cutting grain; but in both 
conditions to be under the conti'ol of the 
driver or conductor, who, from his seat, can 
elevate or depress such portions of the ma- 
chine as may require it for passing obstruc- 
tions, or for cutting at a greater or less height 
above the surface of the gi'ound. In changing 
such a machine, to convert it from a grain- 
cutting to a grass-cutting machine, or vice 
versa, some of Its parts must also be changed; 
and my invention relates to some of these 
parts, also, as will be hereafter set forth, as 
they perform certain functions important in 
their particular relations and conditions. Such 
are the general purposes and objects of my in- 
vention. Their specialties will be more fully 
set forth hereafter, as well as the several me- 
chanical devices which I have contrived for 
turning the machine short around at the end 
of the swath, for strengthening the finger-bar 
when cutting grain, and making it lighter for 
cutting grass, and for a track-clearer. My 
invention consists in so combining a finger- 
bar with the main frame of a harvesting-ma- 
chine, and with levers, or their equivalent rais- 
ing or lowering devices, extending to within 
reaching distance of the driver or conductor 
in his seat, as that said driver or conductor 
from his seat may raise up either end of the 
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finger or cutter-bar, independently of the oth- 
er end, or both ends at once, at pleasure; and 
my invention further consists in the use of a 
platform, which, when the table or platform 
is used, is attached to the finger-bar, and re- 
moving the platform when the machine is con- 
verted into a mower; and my invention fur- 
ther consists in combining with the platform 
or table a caster-wheel, so hung that when 
the machine is being turned around, said cas- 
ter-wheel will elevate the platform, and also 
the outer end of the finger-bar, and thus pre- 
vent them from striking against any projec- 
tion, or being wrenched, strained, or broken; 
and, in connection with the platform caster- 
wheel, the caster-wheel in the rear end of the 
main frame, when they bear the relative posi- 
tion substantially as they do to the finger- 
beam and main wheel, as represented; and 
my invention further consists in a track-clear- 
er, that is caused to revolve by gearing, and 
so located that in backing the machine, or 
turning it around, there will be no danger of 
breaking or otherwise injuring said track- 
clearer." 

[The claims wei*e as follows: "1. The com- 
bination of a vibrating frame, a finger-bar at- 
tached to one comer or end thereof by a 
hinge, and a platform in rear of said finger- 
bar, so as to leave an unobstructed space for 
the dehvery of the grain onto the ground. 
2. The combination of a vibrathig frame, 
with the cutting apparatus hinged thereto, a 
driver's seat, and an arrangement of one or 
more levers, whereby the driver, in his seat, 
can raise and sustain the cutting apparatus 
when desired. 3. The combination of a fin- 
ger-bar, hinged to a vibrating frame, and a 
removable platform connected with the said 
frame by means of the finger-bar only. 4. 
The comb&iation of a hinged finger-beam and 
a side-deliveiy platform, so arranged that the 
grain may be delivered from the platform onto 
the ground out of the way of the horses on 
theh; nest roimd. 5. The combination of a 
hhiged finger-beam, a lever and a yielding 
or linked connection, extending from the lever 
to the vibrating part of the machine to which 
the finger-beam is attached, whereby the in- 
ner end of the finger-beam is raised to pass 
obstacles In mowing, and raised and sustahied 
in reaping. 6. The combhiation of a hinged 
fingei'-beam, a lever, a yieldhig or linlced con- 
nection extending from the lever to the vibrat- 
ing part of the machine to which the finger- 
beam is attached, and the seat for the driver, 
whereby the driver can raise the inner end of 
the finger-beam to pass obstacles hi mowing, 
and raise and sustahi the same in reaphig. 
7. The combhiation of a hinged finger-beam 
with an auxiliary draught-rod or bar attached 
to the inner end of the hinged finger-bar. 8. 
The platform-bar, Q, as a means of secm-ing 
the platform to the finger-beam, and for 
strengthenhig said finger-beam when it has 
the platform to carry, substantially as de- 
scribed. 9. The inclined caster-wheel, S, ar- 
ranged as represented, and hi combination 
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with the platform, whereby the latter is ele- 
vated when the macliliie is being turned short 
around to the right, substantially as described. 
10. In combination with a finger-beam and 
platform, placed in rear of the main support- 
ing-wheel, the two casters, N, S, arranged as 
described, for allowing the machine to turn 
short around to the right, for the pmrposes 
specified. 11. A revolving track-clearer, when 
operated from a ground-wheel through gear- 
ing, substantially as described," 




No. 4. 

[Engraving No. 4 is a fac-simile of the draw- 
ing of the W. F. Ketchum patent of February 
10, 1852. This, and the patent granted E. 
B. Porbush, July 20, 1852, referred to by 
defendants as anticipating the first, third, and 
fourth claims of reissue No. 875, showed two 
forms of the socketed shoe. They were prior 
in date to Wheeler's "shoe M," but were at- 
tached rigidly to the machine, while Wheel- 
er's was hinged Both showed a socket for 



No. 5. 

the finger-bar. Engraving No. 5 is a sketch of 
the model of the Hussey machine, patented 
in 1833, and introduced by defendants as an 
anticipation of the claim of reissue 2,610, as 
showing a hinged finger-bar. The rejected 
application of Cavett, filed in April, 1852, 
and introduced by defendants as an anticipa- 
tion of reissue 2,610, showed a rocking frame, 
and a cutter-bar hinged to a comer thereof. 
It was, however, claimed by complainant 
that the rocking frame did not vibrate about 
a gear-center, and that the device was never 
used. It was also argued that it was at best 
a rejected application, and that, under the 
law, a rejected application can not be received 
to defeat the validity of a subsequent patent. 




No. 7. 

[Engravings Nos. £ and 7 represent the Clip- 
per machine, as made and sold by the de- 
fendants. Its construction will be readily un- 
derstood from the engravings, when examined 
in connection with the opinion of the court.] 2 

George Harding, for complainant 
S. D. Law, David Wright, and B. F. Thur- 
ston, for defendant. 

WOODRUFF, Circuit Judge. These suits 
are prosecuted for the alleged infringement of 
patents granted to the complainant, and seek 
an injimction and an account of tiie income 
derived by the defendant from such infringe- 
ment. The patents in question are for im- 
provements in grass and grain harvesters. 
The first original patent was granted Decem- 
ber 5th, 1854, on an application filed March 

2 [From 6 li'ish. Pat Cas. 1.] 
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16tli, 1854, and is numtered 12,044. This pat- 
ent was surrendered in November, 1859, and 
"reissues were granted for several separate and 
distinct parts of the improvements claimed 
to be embraced in the original patent, and 
such reissues were dated January 3d, 1860, 
and numbered 8T5, 876, 877, 878, and 879. Of 
these reissues, one. No. 876, was again re- 
issued May 14th, 1867, and numbered 2,610. 
The- second original patent was applied for 
September 20th, 1854, and was granted on the 
6th of February, 1855, and numbered 12,367. 
This patent was also surrendered, and, on the 
2Sth of May, 1867, was reissued, numbered 
2,632. These suits are brought upon the said 
two original patents, as reissued under the 
numbers 875, 877, 879, 2,610, and 2,632. The 
bUl in the first suit alleges infringement of 
reissues 875, 2,610 and 2,632; and the bill in 
the second suit alleges infringement of reis- 
sues 877 and 879. The answers in each suit 
are substantially the same, the proofs taken 
in each, so far as pertinent or applicable to 
each, are the same, and the suits were brought 
to a hearing and argued together. 

The defendant insists upon the invalidity pf 
the complainant's reissued patents, upon want 
of novelty in the distinguishing features of the 
complainant's alleged invention and upon a 
denial that the defendant has infringed the 
patents in asy particular in respect to which 
the complainant's patents can be sustained, if 
sustained at all. My examination of the pat- 
ents and of the proofs has led me to a different 
conclusion upon all of these grounds of de- 
fence. I shall not probably find time to write 
in detail my analysis of the patents, discuss 
the particular proofs, apd give the reasoning 
which brings me to the result. I should be 
pleased to do all this, and it would be of some 
convenience to counsel on the review which, 
I assume, eases of so much importance will 
hereafter receive. But, other eases require 
my attention, and I shall do little more than 
indicate my opinion on the points chiefly ar- 
gued by the counsel. 

(1) The first ground upon which the com- 
plainant's reissued patents are assailed is, 
that the original patent of December 5th, 1854, 
was void, for two reasons: 1st. That the In- 
vention therein mentioned was never reduced 
to practical use; and, 2d. That the machine, 
as described and shown in the original record, 
was not susceptible of being reduced to prac- 
tical operation. , 

On the ai'gument, it was insisted, that a pat- 
ent is void, if the patentee did not reduce the 
invention to practical use before the patent 
was obtained. This proposition is wholly un- 
sound. No such condition is required by the 
act of congress; and, if it were ti-ue that a 
patent would be void on that ground, no patent 
could properly be granted, unless proof was 
furnished that the invention claimed had gone 
into practical use, which is not and caimot, 
imder the statute, be made a condition of 
granting the patent. It is enough, that the 
inventor has perfected his invention, and is 



able to fiumsh to the patent ofliee such speci- 
fications and model as the law requires. 
Having done this, the patent, in so far as pre- 
requisites to its validity, either by way of 
esgperiment or use, are material, is valid, s 

But, the terms of the brief before me are, 
that the "patent of December 5th, 1854,' 
was void, because it was never reduced to 
practical use." This includes, perhaps, the 
idea, that the patent became and is now void, 
and was void when it was surrendered and 
reissued in several divisions, as above stated, 
because the invention described therein has 
never, since the patent was granted, been put 
into practical use. Tliis is an argument, not 
that the patent was originally void, but that, 
through the neglect of the inventor, it has be- 
come invalid. It involves the idea of abandon- 
ment of the invention. The statute requires 
that an alien shall put, and conthiue, on sale 
to the public the invention or discovery for 
which he receives a patent, but it contains no 
such provision in relation to the patentee, 
when a citizen of the United States. If an 
invention is not so far perfected as to be 
adapted to use, that is to say, where the in- 
vention is of a machine, or part of a machine, 
and is not so far completed, that, when con- 
structed, it wiU produce the desu:ed efEect, 
then, indeed, no patentable invention has 
been made. But, if the invention be such, 
that, when the thing invented shall be con- 
structed according to the model and specifi- 
cations filed, it will operate successfully as 
a practical and useful thing, the inventor 
has satisfied the law, and his patent is 
valid. He is not bound, by law, to con- 
struct it, in order to preserve his patent. 

(2) This leads to the second of the defend- 
ant's reasons-for insisting that the patent 
of December 5th, 1854, is void, namely, that 
the machine, as described and shown in the 
original record of the patent, was not sus- 
ceptible of being reduced to practical opera- 
tion. If, by this, is simply meant, that a 
machine, pr a device, that cannot be reduced 
to practical operation and use without the 
aid of further invention, is not patentable, 
there is no occasion here for calling it in 
question. On the other hand, if it be meant, 
that no device is patentable which has not 
in itself, apart from any connection with, 
or application to, other known devices or 
instrumentalities, capacity to produce prac- 
tically useful results, then the proposition is 
not true. 



s Counsel, in arguing that an invention must 
be reduced to practical use before a patent is 
granted, or the patent is void, must, I think, have 
meant to claim no more than that it must be 
reduced to some private or experimental use, prac- 
tical in Iiind, but distinct from a public use. If 
not, then the unsoundness of the proposition is 
quite obvious, since, under the former law, the 
public use of the invention defeated the subse- 
quent patent, and could be set up as a defence, by 
an alleged infrmger; and the same is true under 
tlie present law, if the machine patented have 
been in public use for more than two yeara. Note 
by Woodruff, Circuit Judge. 
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Patents for simple devices, and patents 
•for parts of machines, are almost number- 
less, of which it may be truly said, that it 
is only by connection with other devices or 
Instrumentalities, to which they are intend- 
•ed to be applied, that they can be made to 
produce any result whatever. True, the 
patentee is bound to disclose a mode in 
which they may be rendered practically use- 
ful, and it may be one of many modes, and 
it may necessarily involve the use of many 
other known devices which are required in 
order to the useful result. Patents may be 
granted for combinations, in which some of 
the parts are old and some are new, and 
whatever in the several parts is new may 
be separately secured to the inventor; and 
yet it may be true, that only in the combina- 
tion described, or in some similar combina- 
tion, is the new part thus secured to the in- 
ventor of any practical use whatever. 

(3) This brings into view the defendant's 
■claim, that the several reissues of the orig- 
inal patent of 1854 are void, because they 
are not for the same invention as that de- 
scribed in the original patent record. ^The 
original patent embraced, as an aggregate 
combination, several parts of the entire ma- 
chine described in the specification, and 
claimed such aggregate as the invention of 
the complainant These parts were all shown 
In the specification, drawings and models. 1 
know of no rule which forbids the inventor, 
who has omitted to claim separate new de- 
vices, or severable and distinct combinations, 
In tlie original patent, making a surrender, 
and taking reissues for the distinct combina- 
tions or separate devices. From the fact of 
surrender and reissue, it is to be inferred, 
that the original patent did not secure to the 
patentee all that he claims in the reissue; 
but, that alone does not render the reissue 
void. If the devices covered by the reissues 
were, in fact, new and useful, and if they 
are shown in the original specification, 
■drawings, or model, then the patentee is en- 
titled to secure the exclusive use of each 
separately, by a reissue embracing each. - 

Again. The claim that the original patent 
of 1854 was void because the invention there- 
in described was not susceptible of being re- 
•duced to practical operation, gainfe its im- 
portance to" tliis controversy from the infer- 
■ence sought to be drawn therefrom, namely, 
that the several reissues are, therefore, void. 
These suits- are not founded on the original 
patent, but on the reissues; and the claim is, 
that, if the original patent was void, because 
the machine therein described was not capa- 
ble of reduction to practical use, therefore, 
the reissues are themselves void. If the 
premise were here conceded, I do not think 
that the inference necessarily follows. For 
example— suppose an inventor of several dis- 
tinct new devices, or of several new combina- 
tions, each capable of being usefully em- 
ployed in and towards a machine or various 
machines, and that their separate construc- 
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tion and mode of operation is folly appre- 
hended, and the distinct office or function of 
each is appreciated— such inventor may, un- 
doubtedly, have a patent for each. Suppose, 
now, he erroneously conceives that he has 
arranged a combination of all of them, or a 
combination of all of them with other known 
devices, so as to produce a new and useful 
machine, and for such a machine he applied 
for and obtains a patent, describing and il- 
lustrating all the several new devices, or 
separate combinations of devices, their con- 
struction, and operation, but claiming only 
the aggregate machine. Such aggregate ma- 
chine may be utterly useless; the patentee is 
wholly mistaken in regard to the practical 
operation of the whole; it will not produce the 
result for which it was intended, nor, in its 
aggregate form, any other useful result. Does 
the inventor, in such case, lose the benefit of 
his skill and ingenuity in producing devices, 
or combinations of devices, which are of 
practical value, because he first sought his 
patent in the form of a useless or imprac- 
ticable combination? I apprehend not. He 
may surrender his original patent, and have 
it reissued in parts, which shall claim the re- 
spective new and useful devices or combina- 
tions of devices, pointing out, of course, in 
his specification, some mode or manner in 
which they may be reduced to practical use 
and value. He might have done this In his 
original patent, and claimed each separate 
new device as his' Invention. Not having 
done so, he may do so in his application for 
reissues and his specifications therein; and 
the fact, If it be true, that his original patent 
was defective, because he claimed therein the 
aggregate combination, and that a useless or 
impracticable one, no more impairs the va- 
lidity of the reissues, than any other defect 
or invalidity which makes a surrender and 
reissue necessary to protect the device or 
devices which are useful, and which were In 
fact invented. 

These observations upon some of the legal 
grounds upon which the complainant's pat- 
ents are assailed, are made in order to ex- 
clude the Idea that they are assented to, and 
not because I find, as a fact proved in the 
cause, that the machine described in the pat- 
ent of December 5th, 1854, was not a prac- 
tical and, within the meaning of the law of 
patents, a useful machine. I find the con- 
trary. Doubtless, when viewed in the light 
of subsequent improvements, it was Imper- 
fect, but it was a very large advance upon 
machines for mowing theretofore attempted. 
It Is one of the embarrassments to wliich 
early inventors are constantly subjected, that 
other persons, availing themselves of the sub- 
stance of the invention, make improvements 
thereon, which measurably hide the merit of 
the original; and. If the right of a patentee 
to protection were to be tested by the ques- 
tion, whether, in the present state of the 
arts, his invention (without improvement) 
would be deemed of any value, or be saleable 
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for use, very many authors of most impor- 
tant inventions would "be turned out of couil. 

(4) The principal ground upon which it is 
claimed, and attempted to he proved, that 
the machine, as descrihed and claimed in the 
original patent of December, 1854, was not 
susceptible of reduction to practical use, is, 
that the soeketted piece receiving and holding 
the finger-bar, (or cutter-bar,) at the inner 
end, though called a shoe, m, in the re-issued 
I)atents, was not a shoe in fact—it had no 
toe; and it is, therefore, said, that, if it en- 
countered an obstruction in its path, it would 
not slide over it, but must stop the machine, 
or the cutter-bar be wrenched from its con- 
nection with the frame; and, further, as the 
rear of the supporting-frame was described 
as resting on a caster-wheel, midway the 
sides of the frame, in the line of the cutter- 
bar, it is certain, that, whenever the caster- 
wheel passed into a depression in the ground, 
existing only in its own line of travel, this 
socket-piece, misnamed a shoe, would come 
to the ground, and, for want of the curved 
toe, would plough into the ground, and stop 
the machine, or wrench the bar, as in the oth- 
er case. 

Now, in the first place, the socket-piece 
holding and supporting the inner end of the 
cutter-bar, is, in fact, shown to have its un- 
der surface curved or rounded up at its front. 
It is so shown in the -model furnished, before 
the patent was granted, on the requirement of 
the patent oflGLce, and made on an enlarged 
scale for the express purpose of exhibiting 
this particular part of the machine. It may 
be true, that if, in its path, it met an obstruc- 
tion higher than the curve of the under sur- 
face, its progress would be hindered, but the 
same is true of the finger-guards (which may 
properly be likened to small shoes), all along 
the length of the cutter-bar. K they meet an 
obstruction higher than their points, some 
means must be employed to raise them, or 
they will stop the machine, or plough into the 
groimd. In reference to the path of travel, 
either of the shoe or socket-piece, or of the 
finger-bar, at any point therein, such an ob- 
struction might happen; but, such a liability 
does not render the machine impracticable. 
No machine has been hitherto constructed 
which may not encounter such an obstacle, at 
some pohit in the path of the cutter-bar. 
The subsequent addition of the curved toe 
Cwhieh ordinary mechanical judgment would 
suggest, without the aid of invention), as it 
appears in the patent of 1855, and as the com- 
plainant's machines appear to have been, in 
fact, constructed, was, doubtless, an improve- 
ment, (though not a further invention,) but 
the machine would mow upon level prairies, 
or other smooth ground, and upon ground con- 
taining only slight elevations and depressions, 
without the toe. A machine cannot be pro- 
nounced useless or impracticable, because it is 
susceptible of improvement whidti will obviate 
or prevent embarrassments to its most per- 
fect operation. If it could, then it would be 



the duty of the courts to pronounce the pat- 
ent lor any machine void, so soon as ordinary 
mechanical judgment, or even ingenuity, had 
suggested an improvement which made it per- 
form its desired office more rapidly or more 
perfectly. 

So, in regard to the suggestion that the 
caster-wheel at the rear end of the support- 
ing-frame (which ordinarily bore this socket- 
piece or shoe very slightly above the surface> 
might pass into a depression in its own path, 
and bring the socket-piece to the ground, and 
so the finger-bar would be influenced by ir- 
regularities in the ground, not in the path of 
the cutters. If this be so, it only points to 
another particular in which subsequent ex- 
perience' has taught that improvement is pos- 
sible. The objection is itself greatly exagger- 
ated. In any machine which has been pro- 
duced on the trial, wherein the finger-bar con- 
forms most perfectly to the undulations of 
the ground, if either end passes into a de- 
pression, there Is a liability to bring the bar 
and cutters, at some intermediate point, to 
the ground- The most that can be truly claim- 
ed, adverse to the complainant's original ma- 
chine, in that respect, is, that the path within 
which such a depression is liable to afCect the 
undulations of the cutter-bar is a little wider 
than if, instead of the caster-wheel between 
the ends of the frame, a wheel was placed at 
the inner end of the cutter-bar, or the shoe or 
socket-piece was furnished with the cm'ved toe 
before mentioned. 

What I before said on the subject of mak- 
ing an improvement, is apt to this point; and 
I am clearly of opinion, that it would be a 
great perversion of the law, as it would be a 
most unwaiTanted assumption of fact, to hold,, 
that these criticisms of the complainant's- 
patent were a defence, or that the complain- 
ant's patent was void, because it described an 
impracticable or useless machine for mowing. 

la thus overruling the objections above stat- 
ed, made by the defendant to the patent of 
1854, I recognize and concur with the defend- 
ant in the claim, that that patent derives no 
aid or support from the patent of February, 
1S55. Bach patent must stand or fall by it- 
self. It is, however, pertinent to say, that, 
in no just view of the duty of the patentee to 
reduce the patent of 1854 to practical use, 
could the incorporation of the improvements 
of 1855, in the machine, when constructed, 
impair the validity and effect of such patent, 
if it was, as, in fact, I find it to have been, 
without such an improvement, a patentable 
machine. 

And, once more, that the function of a shoe 
was indicated in the model of the socket- 
piece, m, by its curved under and forward sur- 
face, has already been stated; and, that such 
a function was in the mind of the patentee, 
even if, in its original sftucture, it was im- 
perfect, is shown in the almost contemporane- 
ous prolongation of the curve, by the addition 
of the toe. In considei-ing that fact, it must 
be borne in mind, that a shoe, to assist in slid- 
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ing an object over the ground, was no new in- 
vention. It was a common, and may, I think, 
be declared an obvious, aid to that operation. 
From the large drogue, or stone-hoat, having 
a similar function, through the shoe applied 
to coach or wagon wheels, to slide the ve- 
hicle (there retardhig motion), down to its 
smaller and other varieties, including applica- 
tion to attempted mowing-machines, it was 
a common device. Ordinary mechanical judg- 
ment would suggest its use; and, had the 
complainant, in his patent, claimed anything 
as invention, in the function of a shoe, as- 
signed to the socket-piece, m, as a distinct 
subject, such claim would have been invalid. 
He did assign to the socket-piece that func- 
tion, and it exhibited that capacity, hi some 
degree, in the model. It was, therefore, no 
departure nor enlargement of the patent of 
1854, to exhibit the same well-known function 
by reference to the like well-known curved 
under siutface. more perfectly developed in 
the subsequent reissues. 

(5) In regard to the novelty of the complain- 
ant's Invention, it is quite impossible for me 
to write at length an analysis of the various 
attempts at the construction of a useful mow- 
ing-machine, prior to his invention, in any 
similar form, or by similar devices. Counsel 
have, with great ability, done this, hi their 
elaborate and valuable arguments, which have 
been preserved and printed; and I should be 
compelled, to a large extent^ to re-write what 
they have skillfully done, as an aid to the 
court. My conclusion is, that none of the 
previous machines or inventions impair the 
validity of the complainant's patents, in any 
of the claims of which I deem the defendant 
to be an infringer. 

(6) On the subject of Infringement, it is 
claimed, that the absence of the caster-wheel 
at the end of the vibrating frame to which the 
finger-bar is hinged, not only distinguishes the 
Clipper machine constructed by the defendant, 
but assigns it to a distinct class of machines, 
substantially and radically different, hi their 
organization and operation; and this, upon 
the suggestion, that, in the complainant's ma- 
chine, as patented in 1854, the caster-wheel 
carried the end of the vibrating frame, and 
that carried the inner end of the cutter-bar, 
the latter being raised or lowered by the 
frame, and the frame being raised or lowa'ed 
by the caster-wheel, according to the undula- 
tions hi its path, while, in the Clipper ma- 
chhie, the inner end of the cutter-bar rests 
on a shoe, following the imdulations of the 
ground, raising and lowa'ing the vibrating 
frame, according to those imdulations in the 
path of the shoe. Within certahi limits, this is 
true. When the path of the caster-wheel was 
such that the shoe or socket-piece, holding the 
finger-bar, did not touch the ground, the end of 
the vibratingframewas sustained by the caster- 
wheel, and rose and fell with it; but, when 
inclination of tne ground was such that the 
socket-piece bore upon the ground, and perform- 
ed (whether more or less perfectly) the function 
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of a shoe, then the shoe sustained the end of the 
frame, and the latter rose and fell with the im- 
dulations over which the shoe passed, as it con- 
fessedly does, in the Clipper machine. Thus, 
the complainant's machine had both features. 
The one caused by the presence of the caster- 
wheel may have been a disadvantage, but its 
omission, while the other substantial features 
of the complainant's invention were appropriated, 
cannot be said to constitute the Clipper macMne 
a new machine in organization, and in its prin- 
ciple and mode of operation, though it were 
conceded that the omission of the caster-wheel, 
at the centre between the ends of the vibrating 
frame, is an improvement. 

(7) Without attempting, by further writing, to 
discuss the many other considerations and par- 
ticulars urged hi behalf of the defendant, none 
of which have, I think, been overlooked by me, 
although not here noticed, I pass to a very 
brief- consideration of the claims infringed by 
the defendant's Clipper machine. 

The first claim of the reissued patent No. 
875 is, "In combhiation with the hinged bar, 
H, and the finger-bar, the intermediate shoe, 
m, hinged to said bar, H, substantially hi tiie 
manner and for the purpose set forth." The 
only ground upon which it seems to me possible 
to question the infringemeit of this claim by the 
Clipper mowing machine, is by mahitaining that 
the Clipper does not contain the hinged bar, 
H, and, therefore, does not use the shoe, m, in 
the combhiation desciibed. 

It is, certahily, true, that the circular or 
curved plate used by the defendant hi the Clip- 
per, to cause the finger-bar to oscillate, is, hi ap- 
pearance and form, very unlike the hinged 
arched bar, H, which is used for the same pur- 
pose in the complainant's machine; and it is, 
also, true, that the hhiged arched bar performs, 
in the latter machhie, an office of which the 
Clipper's curved plate is incapable, namely, the 
office of bracing or strengthening the vibrathig 
frame to which, on each side, it is attached. It 
is the single instrument for oscillating the cutter- 
bar, and, at the same time, ^ving strengtii to 
the frame. In the Chpper mower, the same 
two results are effected in a different form. The 
curved plate is the means of oscillating the cut- 
ter-bar, but it lies lengttiwise, instead of cross- 
wise, the frame; and an additional cross bar, 
from one side to the other of the frame, gives 
it firmness and strength. The two perform pre- 
cisely the same functions, and all the functions 
of the complainant's Innged bar.. 

A patent for a device cannot be avoided by 
dividing it into two parts, which, when com- 
bined, produce the same result, in substan- 
tially the same way. That the defendant's 
cross-bar does strengthen the vibrating 
frame, by a firm connection between its two 
sides, and in substantially the same way as 
the curved bar, H, strengthens the frame 
in the complainant's mower, seems to me 
quite clear. If, then, the curved plate in the 
Clipper performs the same office in the oscil- 
lation of the cutter-bar, and in substantially 
the same way, then the defendant uses the 
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mere equivalent of the complainant's hinged 
bar. That hinged bar turns on a holt, act- 
ing as a pivot, or centre of motion. The 
defendant's curved, oscillating plate turns 
■on a centre of motion, about which it is made 
to turn, not by a bolt through that centre, 
but by being hung to bolts arranged in a 
•curve around such centi-e, and moving in 
■curved slots in the oscillating plate. The tes- 
timony shows, and it seems to me obvious, 
that this device for oscillating or rotating 
the curved plate, is the plainest mechanical 
equivalent for a rotation on a bolt at the 
centre; and that they are commonly and 
readily substituted the one for the other, 
whenever any incidental or collateral pur- 
pose mates one preferable to the other. For 
all the purposes for which tiie complainant's 
curved-bar was used, in either the support or 
the oscillation of the finger-bar, this device 
of the defendant is an equivalent. 

True, a collateral purpose made the defend- 
ant prefer a motion on bolts and slots curved 
so that the plate would rotate thereon, in- 
stead of on the bolt in the centre. That pur- 
pose was this. It was desired, and the use 
of the curved plate, set lengthwise of the 
frame, made it necessary, to pass the rod 
or pitman, which moves the knives, through 
this curved plate, and that cut away the 
centre. But, this only made the choice of 
an equivalent mode of effecting the rotation 
a necessity. The defendant could not (if the 
precise arrangement of the Clipper in other 
respects was adhered to) rotate the oscillat- 
ing plate on a bolt in the centre, and, there- 
fore, used curved slots, made around the 
centre, and bolts, on which the curved slots 
should move. I concur fully with the wit- 
ness Mr. Renwiek, in his testimony on this 
point. 

It is urged, that the oscillation in the two 
machines causes the two finger-bars to turn 
on different lines, as centres of oscillation. 
No doubt, there is a slight difference* in that 
respect But, it would be trifling with the 
subject, and making the rights of a patentee 
in general valueless, to hold that this de- 
viation protected an infringer. The substan- 
tial purpose, and the substantial result is, 
to raise and lower the points of the cutters, 
according to the desire of the operator, when 
passing over ascending or descending ground. 
This is done in both, and by substantially the 
same means. That the centre of motion in 
that raising and lowering of those points 
is not identical, is not of the least importance. 
In one, that centre is an inch or two higher 
than in the other, and that is all. I cannot 
regard this, on the question of hifringement, 
as of the slightest significance. I greatly 
doubt whether this feature in the Clipper is 
even an improvement. If it be, it is, never- 
theless, in the just sense of the law of pat- 
ents, an appropriation of the complainant's in- 
vention, in the combination described in the 
claim under discussion. 

The third claim is, "The shoe, m, as a hinge 



and a support both, to the cutter-bar, sub- 
stantially as desei-ibed." This is the part 
above called the socket-piece or shoe. In its 
socket it receives and firmly holds the inner 
end of the cutter-bar, and, by its hinge, it at- 
taches it to the oscillating bar at the end of 
the vibrating frame. That such a device was 
never used prior to the complainant's inven- 
tion, I find, from the evidence. That the 
Clipper mower uses this device, is entirely 
clear. In both machines, it receives the 
finger-bar in a socket, and holds and supports 
it. In both, it is hinged to the oscillating 
piece; and, by its hinge, the outer end of the 
finger-bar is permitted to rise and fall, to 
adapt itseie to the undulations of the ground. 
The only difference, worthy of notice is, that 
its forward edge or side is, in the Clipper, 
elongated and curved upward, ui the more 
perfect form of a shoe. On that difference I 
have already observed, at some length, and 
will not here repeat my observations. I may 
add, however, that it partakes rather of the 
character of difference in degree than differ- 
ence in function, although, in the complain- 
ant's machine, this function of the device Is 
imperfecfly performed, and, in some situa- 
tions, might not be effective. Besides, this 
court, on a former occasion,— Sarven v. Hall 
[Case No. 12,369],— held, that a device is not 
less an equivalent of another, merely because, 
superadded to all the functions of such other, 
it may perform a further office. Still less 
does it fail to be the equivalent of another, 
because, besides all the functions of such oth- 
er, it performs some one of the offices more 
effectively or better, so long as it performs 
them in substantially the same way, and uses 
substantially the same means. 

The fourth claim of this reissue is for "the 
socket or recess, n, in the shoe, m, for the re- 
ception of the finger-bar, substantially as 
described." If this be interpreted as claim- 
ing, simply and broadly, a socket, in what- 
ever is designed to receive and hold the finger- 
bar at its inner end— a mere socket or recess 
of the form and capacity of that described- 
then it was not new; it was old, not only in 
itself, but in its application to this purpose. 
Whoever provides a proper device to which 
to attach the inner end of the finger-bar, with- 
out, in other respects, hifringing the com- 
plainant's patent, may make therein such a 
socket as the complainant has made, and may 
insert the finger-bar therein. If the daim be 
intei-preted to mean the socket in the shoe, 
m, as a combination in substance as the com- 
plainant made it. so that it embraces, at the 
same time, the features of that shoe, then 
what has been said on the subject of the third 
claim also embraces this. 

The claim in reissue No. 2,610 is as fol- 
lows: "I daim, in combination with a har- 
vester frame, that is free to vibrate about a 
gear centre, a laterally projecting finger-bar, 
so hinged to one end and comer of said frame, 
as to permit the finger-bar, at each end, to 
follow the undulations of the ground over 
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Yfhicb. It is drawn"; and the claim number 
two of reissue No. 2,632, of the patent of 
February 6th, 1855, is for "The combination 
of a vibrating frame with a cutting apparatus 
hinged thereto, a driver's seat, an arrange- 
ment of one or more leyers, whereby the driv- 
er in his seat can raise and sustain the cutting 
apparatus, when desired." One of the de- 
fendant's objections applies alike to both of 
these clauns— First, that they are invalid be- 
cause too broad. If they must be read as 
claiming any and each possible mode, and ev- 
ery possible instrumentality, by which the re- 
sult can be attained, there is force in the ob- 
jection. But, they are both deflnite combina-^ 
tions, wherein none of the parts are claimed 
separately, or treated as new. Thus, the first 
Is a combination of a harvester frame, free 
to vibrate about a gear centre (of which it 
may be assumed, for the purpose of testing 
this claim, that many were well known), 
with a laterally projecting finger-bar, hinged 
to one- end and comer of said frame, so as to 
permit the finger-bar, at each end, to follow 
the undulations of' the ground over which it is 
drawn (which, also, for the pvirposes of the 
test, may be deemed already well known). 
This combination was new, and it is this 
combination which the patentee claims. If 
he had claimed any and every finger-bar 
which might be so hinged as to permit it to 
follow the undulations of the ground, the ob- 
jection of too great generality might be perti- 
nent Read in coimection with the specifica- 
tion itself, I do not think the claim is objec- 
tionable; and this same combination is not 
found in any prior invention. 

The other claim is still more clearly for a 
specific combination, to which like observa- 
tions are applicable. 

Second, it is insisted, that the claim in the 
reissue 2,610, above named, is proved to be 
Invalid, by evidence that the combination 
there professedly described, as exhibited in 
the specification, drawings and model of the 
original patent, will not produce the result 
stated, that is to say, the finger-bar, as the 
machine is shown in the record of the pat- 
ent and the model, will not, at each end, 
follow the undulations of the ground over 
which it is drawn. The claim is, therefore, 
said to be liable to two objections: 1st. 
That the reissue seeks to extend the patent 
beyond the invention shown by the record 
of the original; and, 2d. That the claim is 
only for a conceived result, which cannot 
be accomplished by the instrumentalities re- 
ferred to in the specification, drawings and 
model. 

Whatever may be true of the legal propo- 
sitions involved in these objections, I ap- 
prehend, that, when the claim is justly, and 
reasonably interpreted, it is not liable to the 
criticism which they assume to be well 
, founded. The fact is, that, as a general 
rule, each end of the finger-bar is permitte'd, 
as the claim states, to follow the undula- 
tions of the ground over which it is drawn. 



On exceptional occasions, the caster-wheel 
may pass over an elevation which is of so- 
limited an extent that ix does not reach the 
inner end of the finger-bar, in which case it 
will not be exact to say that such inner end 
follows precisely the undulation of the- 
ground over which it passes. But, the same 
strictness applied to any finger-bar would 
lead to the same necessary concession, that, 
in some part thereof, in special and excep- 
tional instances, it does not follow the un- 
dulation of the ground over which it passes. 
When one end passes over an elevation, it 
is raised, in the centre, from the ground. 
When the centre passes over an elevation, 
one end or the other is raised from the 
ground over which it passes. The claim 
here should be taken to express nothing more 
than the general rule of the operation of the 
machine in this respect. Undulations in a field 
are not like possible casual obstructions (as by a 
stone, or a stump, or the like); the caster- 
wheel is not remote from the innei end of the 
finger-bar, and, in passmg whatever can be 
properly called undulations, the arrangement 
does permit that end to follow them. The ar- 
gument of the defendant, and, to some extent, 
the testimony, confound such obstrucfaons as are 
above mentioned, and possible holes in the path 
of the caster-wheel, with an undulating sur- 
face, in respect to which the d^m in question 
states the truth, and gives the general operation 
of the combmation included in The claim. That 
there may be special, possible or occasional -ex- 
ceptions, ought not to, and does not, destroy the 
truth of the claun as stated, nor impair its va- 
lidity. It must, I think, be conceded, that the 
defendant's criticism of this claim has some- 
thing of foundation in an exact literal in- 
terpretation of its language. At first, it 
seemed to me suflBcient to raise a doubt 
whether the claim should be sustained; but, 
consideration of the subject matter, and of 
the general practical operation of the ma- 
chine over undulating surfaces, leads me to 
the conclusion above stated, and that, to con- 
strue the daim so strictly and narrowly as the 
defendant, requires, would be giving force to 
letter instead of substance, would be unreasona- 
ble, would be adopting a needlessly rigid con- 
struction, warranted only by a disposition hos- 
tile to patentees, and not inclined to reasonable 
fairness. As to the arrangement of levare, 
mentioned in the claim in reissue No. 2,632, 
above stated, it must suffice to say, that the 
proofs, as well as my examination of the ma- 
chine put in evidence, tend strongly to the con- 
clusion, that, although the defendant's machine 
contains a decided improvement, by which, 
with a single hand, what is, ui substance, two 
levers, may be operated, yet their mode of op- 
eration and their mechanical construction, widely 
as they differ in form, are substantially the 
same, and that their combination, in the Clipper 
machine, so as to be operated at a single end or* 
handle, is to be regarded as an improvement 
only. Viewed separately from this combina- 
tion, one, by means of an upright attached to the 
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shoe, m, connected to the lever by a linked con- 
nection (in substance, in relation to the opera- 
tion contemplated, a chain), raises the outer «id 
of the cutter-bar; the other, connected with the 
ground as a fulcrum, by the intermediate parts 
of the structure, raises the end of the frame, 
and, with it, the inner end of the finger-bar, 
when desired. Though, there is room for some 
doubt, my conclusion is in conformity with some 
of the evidence, that the one system of levers is 
the mechanical equivalent of the other. 

The claims in the patents alleged in the sec- 
ond suit to be infringed by the defendant, are 
the first claim in reissue No. 877, and the single 
claim in reissue No. 879. The first is as fol- 
lows: "So hiDguig a finger-bar, by one of its 
ends only, to the main frame, as that it may os- 
cillate or tm-n around its longitudinal axis, for 
the purpose of raising or lowering the points of 
the fingers, to adapt the machine to the condi- 
tion of the ground, or of the crop to be eu^ 
substantially as described." Nothhig in the 
evidence warrants the suggestion that this was 
not a new invention; and it is not possible to 
deny that the Clipper machine has the capacity 
to oscillate the finger-bar, so as to raise or de- 
press the points of the fingers, for the purpose 
mentioned. If, then, in the Clipper machine, 
this capacity to oscillate is effected in substan- 
tially the same way, and by substantially the 
same means, as are deserib^ and shown in the 
complainant's patent, the i^efendant uifringes 
this daim. What has already been said in re- 
lation to the first claim In reissue No. 875, is, 
perhaps, sufficient to dispose of this question. 
The hinged bar, H, there mentioned, is the 
means or instrument by which the finger-bar is 
connected with the main frame, so that the os- 
cillation becomes practicable; and this present 
claim is infringed by the use of a substantially 
like instrument, operating in substantially the 
same manner, or, to use the language of this 
claim, "substantially as described." 

Bui the defendant insists that the finger-bar, 
In the Clipper machine, does not turn on or 
around precisely the same axis as in the com- 
plainant's machhie. This, according to the tes- 
timony, is true. In the latter, the centre of 
oscillation is a little higher than it is in the 
Clipper mower, the oscillation is more nearly a 
swinging motion than a tumhig on its own cen- 
tre; while, in the Clipper mower, the oscillation 
partakes more nearly of the latter character. 
But, can it be said, that, in relation to such a 
subject as this, that diflCerence is substantial? 
With reference to the object in view— the rais- 
ing and lowering of the fingers, which is the 
sole useful purpose contemplated — the efCect is 
identical. The means, according to my opinion, 
expre^ed in discussing tne other reissue (No. 
875), are substantially the same, and they oper- 
ate probabily not in the same geometrical curve, 
but, in substance, in the same manner. To 
iold otherwise, would be to give to imma terial 
variations capacity practically to destroy the 
value of any patent whatever. 

Reissue 879 exhibits the single claim, "In 
combination with a cutter-bar, the shoe, m, and 



its hinge, and a supporting piece, and its hinged 
connection to the main frame, the arranging of 
the pivots of said lunges at right angles to each 
other, and hi or near the line of the finger-bar, 
as described." It is quite unnecessaiy to en- 
large upon this claim. That the pivote refer- 
red to are arranged, in both machines, as therein 
described, is rmquestionable. If, therefore, the 
defendant's Clipper machine employs, in sub- 
stance, the shoe, m, and its hinge and the sup- 
porting piece, H, and its hinged connection to 
the main frame, the conclusion that this claim 
is infringed is inevitable. I have already ex- 
pressed the opinion, that the Clipper machine 
does, in substance, employ both, or what is a 
''mere mechanical equivalent; and it follows, that, 
the described arrangement of the pivots of the 
hinges being the same, the defendant infringes 
the reissued patent in question. Without gohig 
into the discussion of further details, I am of 
ophiion, tiiat the complainant is entitled to a 
decree in conformity with the foregoing opinion. 

[For other 'cases involving this patent, see 
Wheeler v. McCormick, Cases Nos. 17,498 and 
17,499.] 

WHEELER (COLLINS v.). See Case No. 3,- 
018. 

WHEELER (COMSTOCK v.). See Case No. 
3,071. 

Case No. 17,494. 

WHEELER et al. v. The EASTERN STATE. 

[2 Curt. 141.] 1 

Circuit Court, D. Massachusetts, Get, 1854. 

Collision— Stealiers Meeting— Usage. 

1. The rule which requires two steamers ap- 
proaching each other, to port their helms, and 
so pass on the starboard hand, must be acted 
on when there is any probable chance of colli- 
sion by keeping their courses; it is not enough 
for tiie party, who departs from the rule, to 
show that they would have gone clear, if each 
had kept its course; he must also show, the 
other party ought to have perceived there was 
no probable chance of collision by so doing. 

[Cited in Haney v. The Louisiana, Case No. 
6,020; New York & B. Transp. Co. v. 
Philadelphia & S. Steam Nav. Co., 22 
How. (63 XT. S.) 473; The Sunny Side, Case 
No. 13,620.] 

2. Semble, a local usage cannot vary the rule. 
[Cited in The Clement, Case No. 2,879.] 

[Appeal from the district court of the Unit- 
ed States for the district of Massachusetts. 

[This was a libel in admiralty by James P. 
Wheeler and others, owners of the Admiral, 
against the steamer Eastern State, to recover 
damages for a collision. From a decree of 
the district court (case unreported), libellants 
appeal.] 

Hutcbins & Wheeler, for appellants. 

C. P. Curtis, Jr., contra. 

CURTIS, Circuit Justice. This is a cause 
of collision brought here by an appeal by the 

1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 
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Jibellants from a decree of the district court. 
The ease made hy the libel is, that, about six 
o'clock, in the evening of the 6th day of Oe- 
-tober, 1852, the steamer Admiral, bound from 
Bastport in the state of Maine, to Boston, 
was coming up the harbor of the latter place, 
.and having arrived about opposite the upper 
►end of a shoal called the "Lower Middle," 
was crossing towards the westerly side of 
the channel which is between that shoal and 
Oastle island, when the captain and pilots of 
the Admiral first saw the steamer Eastern 
State, about half a mile above, coming out 
from among some sailing vessels, on the east- 
erly side of the channel, bound out, headed 
for the liower Middle, and, at the moment, 
three points on the starboard bow of the Ad- 
miral, so that if both vessels kept their 
-course they would go clear. That the Ad- 
miral kept her course; the Eastern State 
changed hers to the westward, as soon as she 
was clear of the sailing vessels, and the re- 
sult was, that she struck the Admiral for- 
ward of her wheel-house, and inflicted severe 
Jnjury. The fault attributed to the Eastern 
State is, that when she got clear of the sail- 
ing vessels, she put her helm to port, instead 
-of keeping her course and passing the Ad- 
miral on the starboard hand. The answer 
alleges, that the Eastern State, in coming 
•down the channel, passed a sloop under sail, 
.and, in order to do so, went on the easterly 
side of the channel, and as soon as the steam- 
er was clear of the sloop, her helm was put 
to port, and her course changed for the star- 
board, or westerly side of the channel; and 
after this change of coui-se the master of the 
Eastern State, who was on the look-out, for- 
ward, on the topgallant-forecastle, first saw 
■the Admiral, about abreast of the lower buoy 
-on the Lower Middle, and heading westerly; 
he supposed the Admiral would keep the east 
£ide of the channel; but instead of doing so 
the Admiral crossed the channel to the west- 
ward. The fault attributed to the Admiral 
is, that on arriving at the upper end of the 
Lower Middle shoal, instead of bearing to 
-the northward and keeping on the eastern 
side of the channel, she kept her course, 
crossed the channel, got on the wrong side 
of it, and thus caused the collision. Before 
.adverting to the controverted facts in this 
case, there are several things of much im- 
portance to be noticed. The first is, the rule 
of navigation applicable to the ease of two 
steamers approaching each other. That rule 
is, that if two steamers are approaching each 
-other, in such a manner that there is any 
probable chance of collision if they keep 
'their courses, each is bound, seasonably to 
put the helm to port, so as to pass each other 
>on the larboard hand. Some attempt has 
been made to show that at the time in ques- 
tion, this rule was not in force in navigating 
Boston Harbor. The rule having been de- 
clared by the highest authority, both in this 
■country, and in England, in reference to ves- 
.sels going free (4 .Notes Cas. 42; 1 W. Rob. 



Adm. 478; 2 W. Rob. Adm. 1, 277; 7 Notes 
Cas. 13T; [St. John v. Paine] 10 How. [51 U. 
S.] 557; Lowry v. The Portland [Case No. 
8,583]), and being equally applicable to 
steamers, I should more than doubt whether 
any local custom could be allowed to vary it. 
But I do not find in the case, evidence to 
prove such anomalous practice in this har- 
bor. There are some rather loose and vague 
statements, made by two witnesses, who 
have been accustomed to navigate Boston 
Harbor in steamboats; but they amount to 
no more than this,— that though they are 
aware of the rule they disregard it. As to 
this, I have only to say, and wish it to be 
distinctly understood, that they and all oth- 
ers who disregard it, under circumstances to 
which it is applicable, do so at their own 
ijeril. 

There is another consideration having an 
imnortant bearing on the case. The place 
where this collision occurred, is the channel 
through which nearly all the shipping bound 
to and trom the harbor of Boston passes. 
At and near that place this channel is of its 
least breadth. The shoal called the "Lower 
Middle," lying nearly east of Castle island, 
and ranging east and west, a steamer coming 
from sea and heading westward while 
abreast of the shoal, must change her course 
to the northward, when the shoal is passed, 
to head up to the city. If her course is 
changed while passing the end of the shoal, . 
she keeps on the easterly, or right hand side 
of the channel; if she holds her westerly 
course after passing the end of the shoal, 
she crosses the channel, towards Castle is- 
land, and then changes her course to the 
northward, and is on the left and wrong side 
of the channel. Under some circumstances, 
and in some places, it might not be a matter 
of much importance, which was done.' Not 
so in this case. The channel is narrow. It 
is greatly frequented. The dusk of the even- 
ing had come. And it is the concurrent tes- 
timony of. all the disinterested witnesses who 
have skill, and have spoken to this point, 
that the invariable practice is, for steamers, 
coming up the harbor, when they arrive at 
tliat point, to bear to the northward round 
the westerly end of the Lower Middle, aud 
thus keep on the easterly and right hand side 
of the channel. In crossing the channel 
therefore, the Admiral was m fault, and con- 
sidering the hour and the place, the fault 
was a grave one. 

The libellants insist that*the Eastern State 
was also in fault; and that even if the Ad- 
miral did wrong in crossing the channel, the 
Eastern State might have avoided the col- 
lision by keeping on the east side, and pass- 
ing the Admiral on the starboard hand; and 
under the circumstance.s was bound to do so. 
It is not enough for ttie libellants to .show, 
that the steamers would have cleared each 
otiier if each had kept its course. Thej must 
go further, and show that there was no prob- 
able chance of a collision, if each kept her 
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course; and that this vas, or ought to have 
been, apparent to the Eastern State. The 
rule does not permit, much less require, 
either to speculate upon chances of escape, 
or to depart from its requirement, which is 
to go to the right in all eases which admit 
of any question. It is not a rule to go to the 
right, if it seems tiest at the time to do so; 
but a rule to go to the right in all cases, 
where it is not clearly apparent there will he 
no collision, by keeping their respective 
courses. A moment's consideration will show, 
that the rule would lose nearly all its value, 
if those in charge of one steamer, were 
obliged, not only to determine whether they 
judged it best to go to the right, but also to 
speculate upon the probability that those in 
charge of the other steamer would decide in 
the same way. The purpose of the rule is to 
prevent collisions; not to have a law to set- 
tle collision eases when they occur. And, to 
prevent them, it is indispensable that both 
should act on one rule, and thus cooperate. 
This cannot be attained, if the course, when 
questionable, is left to the judgment and 
presence of mind of those in charge. Their 
judgment and presence of mind will not be 
the same, and in practice they will not co- 
operate, and thus collisions will occur. Now, 
upon the proofs, I do not thinic it is made 
out that the Eastern State ought to have per- 
ceived, there was no probable chance of a 
collision if she departed from the rule and 
kept her course. It is testified by those on 
board the Admiral, that when they were 
about abreast of the upper end of the Lower 
Middle, they first saw the ifeastern State, and 
she was then about half a mile off and three 
points on the starboard bow. Take this to 
be true, and suppose also that the Eastern 
State was then coming out from among the 
vessels, and was then in the act of changing 
her course; facts which are controverted by 
the claimants, who assert that when her 
course was changed, the Admiral was abreast 
of the lower part of the shoal; but take the 
facts to be as asserted by those on board 
the Admiral; was it apparent to the Eastern 
State, that there was no probable chance of 
a collision if she kept her course? Suppose 
she had done so, and the Admiral Jtiad borne 
to the northward in passing the end of the 
shoal, and so kept on the eastern side of the 
channel, a collision would have been almost 
certain. In that ease, in my judgment, the 
Eastern State would have been in the wrong. 
Because, in considering whether there was a 
probable chance of collision by keeping her 
course, those in charge of her were bound to 
know that the channel was crooked there, 
that it inclined to the northward rapidly, 
after passing the shoal, that the usual course 
of steamers coming in was, to haul to the 
northward in passing beyond the shoal, and 
thus keep on the easterly side, and therefore 
the Admiral might be expected to do so, and 
If this were done, there would be not only a 
probable chance, but almost a certainty of a 



collision. And, if upon these grounds, the- 
Eastei*n State would have done wrong, to- 
depart from the rule, it necessarily follows 
that she did right to adhere to it, and the 
disaster is attributable, not to the observance 
of the rule by the Eastern State, but to a de- 
parture by the Admiral from the usual and 
proper course at that point, crossing the- 
channel, instead of keeping on its eastern 
side. "^ 

It was argued that the course of the East- 
ern State was changed, after it was apparent 
the Admiral was crossing the channel; and 
when it ought to have been perceived, that 
if she kept her course they would clear each 
other, but if she attempted to go to the right, 
they must come together. Of this I am not 
satisfied. I think the evidence quite strongly 
preponderates the other way. I have read 
the whole of the evidence and considered the- 
arguments of the counsel, and my opinion is, 
that the helm of the Eastern State was put 
to port as soon as possible after passing the- 
vessel under sail, and while those in ehax'ge 
of her believed, and had a right to believe, 
the Admiral would take the usual course, 
and keep up the channel, and not cross it. 
Let the decree of the district court be affirm- 
ed with costs. 
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WHEELER et al. v. FACTORS' & TRAD- 
ERS' INS. CO. et al. 

[3 Woods, 43.] 1 

Circuit Court, D. Louisiana. April, 1877.3 

FiBB INSURANCE — CUEDITOKS INSORING DeBTOB*& 

Building. 

Certain creditors of G., at his instance and 
cost, took out in their own name and for their 
own benefit, insurance on his gin house, etc., to 
secure their debt in case of loss of the gin 
house by fire. The property insured was burn- 
ed. Held, that a creditor of G-. who held a mort- 
gage on the same property, and who, by its 
terms, was entitled to have the same insured 
for his benefit at the cost of G., had no claim on 
the insurance money, even though the parties 
who took out the insurance had no insurable 
interest in the property insured. 

The ease of complainants [Ezra Wheeler and 
others], as stated in the biU, was substantially 
as follows: The complainants were the hold- 
ers, by assignment from Foster & Gwynn, of 
three notes made by the defendant John H. 
Green, payable to his own order and indorsed 
by him, one for §10,000, dated May 23, 1870, 
one for §3,723.61, dated May 23, 1871, and 
one for §3,009.55, dated March 7, 1872. Each 
of the notes was secured by a separate mort- 
gage, executed by Green upon the Bell plan- 
tation, in CaiTOll parish, Louisiana. The mort- 
gages, to secure the two notes last mentioned, . 
each contained a clause whereby Green agreed 
that he would cause to be insured against fire 
the buildings and improvements on said plan- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission,] 

2 [Reversed in 101 U. S. 439.] 
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tation, iintil the payment of said two notes re- 
spectively, and transfer tlie policies to the 
mortgagees, and in default of sucli insurance 
the mortgagees might insure said property for 
their own secm-ity and charge the premium to 
him. Green, when aslied by George Foster, 
acting for plaintiffs, respecting said insurance, 
told Foster that he had insured said premises 
for the benefit of complainants, and after- 
wards, in January, 1873, Gwynn, of the firm 
of Foster & Gwynn, called at the office of the 
defendants Johnson & Gtoodrich to learn 
whether the policy for the protection of the 
mortgagees had expired, and i£ so, to cause a 
new policy to be taken out, and Gwynn was 
informed that the property was insured by 
Johnson & Goodrich, for the protection, as he 
supposed, of complainants. Johnson & Good- 
rich, as the agents and commission merchants 
of Green, did, in January, 1873, by an indorse- 
ment under an open fire policy in the Factors' 
and Traders' Insurance Company, obtain an 
insurance against fire of said premises for 
§3,500 until March 28, 1873, but payable to 
the merchants of said Green, namely, the said 
Johnson & Goodrich. On or about March 26, 
the gin house insured by said policy was de- 
stroyed by fire, whereby the insurance com- 
pany became liable for the loss. The bill fur- 
ther charged that Johnson & Goodrich had no 
insurable interest in the said premises. The 
claim of complainants was that they were en- 
titled to the insurance money, and the prayer 
of the bill was that the insurance company 
might be restrained from paying over the 
money to Johnson & Goodrich or to Green. 

B. T. Merrick, for complainants. 
Thomas Hunton, for defendants. 

WOODS, Circuit Judge. The case, as made 
by the bill, is not supported by the evidence. 
The answers and testimony show that John- 
son & Goodrich, at and before the time the 
insurance was taken out by them, were the 
commission merchants of Green, and were his 
creditors in the sum of $4,629.06; that they 
desired to have Insurance on the gin house 
and gin stands on the Bell plantation, to se- 
cure their debt in case of loss by fire, and so 
informed Green; that Green assented to their 
proposition to take out said insurance at his 
cost, and wrote to Johnson & Goodrich to re- 
mind them to take out such insurance. John- 
son & Goodrich accordingly indorsed the in- 
surance upon an open policy which they had 
in the Factors* and Traders' Insurance Co. for 
the sum of ?o,500, payable to themselves in 
case of loss, and charged the premium to 
Green. Neither Johnson nor Goodrieb linew 
of the clauses in the mortgages given to secure 
the notes held by complainants, providing for 
insurance of said premises; they did not, nor 
did either of them nor any one in their office, 
with their knowledge, inform Gwynn that the 
property "was insured for the benefit of the 
mortgagees or insured for the benefit of any 
one else; nor did John H. Green ever inform 
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Foster & Gwynn, or either of them, that he 
had caused the premises to be insured for the 
benefit of eoraplainants, through Johnson & 
Goodrich or any one else. In short, the whole 
case made by tbe bill is overtmned by the 
answer and evidence, except the averments 
that complainants are the holders of three 
notes of said John H. Green, secured each by 
a separate mortgage, and that the last two 
mortgages each provided for insurance of the 
premises, as above set forth. No insmance 
was ever taken out by Green for the benefit 
of complainants. Johnson & Goodrich acted 
in their own behalf for their own benefit, and 
took a policy payable to themselves, for the 
security of their own debt, without any knowl- 
edge that Green had ever agreed to insure for 
the benefit of complainants. By what rule of 
law or equity the complainants can claim the 
proceeds of the insurance I do not know. It 
is said that Johnson & Goodrich had no insm'- 
able interest in the premises. If that is so, 
the result is that the policy is void. It does 
not follow that some one else who had an in- 
sm-able interest, but for whom no insurance 
had been taken out, is to be substituted in 
the policy for Johnson & Goodrich. The in- 
sin:ance company made no contract of insur- 
ance with the complainants, and they cannot 
insist on the fruits of a contract to which they 
were in no manner parties, and which was not 
made for their benefit. Bill dismissed. 

[On appeal to the supreme court.- the above de- 
cree was reversed. 101 U. S. 439.] 
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Case No. 17,496. 

WHEELER V. HELMBOLD et al. 

[5 Blatchf. 503.] i 

Curcuit Court, S. D. New York. Nov. 11, 1867. 

COITSTRCCTION OP CONTRACTS — TeNDEU OF PeU- 

roRMANCB— Equity Jurisdiction. 

1. In an agreement between H. and W., it 
was provided; (1) That W. should have the 
option of taldng 1,875 shares of stoeli, in a cer- 
tain company, and certain presses, on the fol- 
lowing terms and conditions, namely, the pay- 
ment of ?3,000 in 30 days, $1,000 in 60 days, 
$1,000 in 90 days, $7,000 in 9 months and 
§3,000 in 12 months; (2) that, on the payment 
of $3,000, a cotton compress was to be deliv- 
ered to W., and, on the payment of $150, in ad- 
dition, a plantation press was to be delivered 
to him; (3) that, on payment of any sum of 
$1,000, or upwards, a pro rata amount of the 
whole of the stock proposed to be delivered to 
W. by the contract, and a pro rata amount of 
2,500 other shares of stock in the same com- 
pany, owned by W., but held by H. as collat- 
eral security, should be delivered to W, as rap- 
idly as such payments were made. Held, that 
W. had the option, under the agreement, to 
pay, at any time -within the times and amounts 
Imiited, the sum of $1,000, and receive the pro- 
portion of stock thereto belonging, and that, on 
the tender of any such $1,000, the pro rata pro- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
tiict Judge, and here reprinted by permission.i 
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portion of shares belonging to it became, in eq- 
uity, the property of W. Eeld, also, that the 
refusal by H, to accept a tender when made, 
did not confer on W. a right to any more shares 
than the pro rata proportion represented by 
the sum tendered, and that, as to all sums not 
tendered within tiie times limited by the agree- 
ment, W. forfeited his option in regard to the 
pro rata portion of shares represented by such 
sums. 

2. A claim by W. against H., for damages 
for delaying to assign a patent, under an agree- 
ment to assign it, and for discouraging parties 
from buying the patented machines, hdd, not to 
be a subject for aflfirmative relief in equity, in 
this suit, or for equitable set-ofE, in this suit, 
against any sum due by W. to H. 

In equity. This was a motion for a pro- 
Yisional injunction, founded on a bill, and 
opposed by the defendants, on an affidavit 
made by the defendant Helmbold. On the 
14th of September, 1868, the plaintiff, being 
the owner of three patents for improve- 
ments in cotton presses, assigned them to 
the defendant Helmbold, and, at the same 
time, entered into a written agreement with 
him, the material provisions of which were 
as follows: (1) Helnibold was to pay down 
to Wheeler 57,500, and advance such further 
sums as should be necessary to carry on the 
business of making machines under the pat- 
ents; (2) the two parties were to share 
equally all profits from the business and the 
patents, except that the whole net profits 
were to belong esclusively to Helmbold, till 
they should amount to $15,000 and, after 
that, 50 per cent, of all further profits was 
to be appropriated to reimburse Helmbold 
for any advances of his, until he should be 
wholly repaid, and the remaining 50 per 
cent, was to be divided equally between the 
parties, and, after such advances were re- 
paid, aU profits were to be divided equally 
between the parties. On the Sd of October, 
1866, Wheeler and Helmbold and one Bald- 
win formed a corporation, under the laws 
of New York, called "The Champion Press 
Company," for the business of making and 
selling machines under the patents. The 
stock of the company was 5,000 shares, of 
$100 each. The whole of it was to be is- 
sued to Helmbold, in the first instance, in 
payment for ih& patents, which he was to 
assign to the company. He was then to 
transfer to Wheeler one-half of the stock, 
but was to retain the certificates for such 
one-half, until his advances should be re- 
paid, according to the terms of the agree- 
ment of September 14th, 1866. Helmbold 
made advances to the amount of §7,500, in 
addition to the §7,500 which he had so paid 
to Wheeler. Helmbold and Wheeler then, 
on the 31st of January, 1867, entered into 
another written agreement, which, after re- 
ferring to the agreement of September 14th, 
1866, recited that Wheeler proposed to take 
the option of reimbursing to Helmbold all 
the advances made by him in the business, 
say $15,000, and allowing him to retain, in 
addition, an interest of one-eighth of the 
stock of the company, and then provided as 
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follows: (1) Wheeler was to have the op- 
tion of taking three-eighths of the stock of 
the company, or §187,500 of stock (which 
would be 1,875 shares), and also certain 
presses, on the following terms and condi- 
tions, namely, the payment of $3,000 in 30 
days from date, §1,000 in 60 days, §1,000 
in 90 days, §7,000 in 9 months, and §3,000 
in 12 months; (2) on payment of §3,000, the 
cotton compress was to be delivered to 
Wheeler, and, on the payment of §150, in 
addition, the plantation press was to be de- 
livered to him; (3) then followed a provi- 
sion in regard to which the controversy on 
this motion arose, and which was verbatim 
as foUows: "It is also understood, that, up- 
on payment of every sum of §1,000 or up- 
wards, a pro rata amount of the whole of 
the stock proposed to be delivered to said 
Wheeler, "by their contract, and a pro rata 
amount of the interest of said Wheeler (held 
by the said Helmbold, as collateral for the 
return of his advances), shall be delivered to 
the said Wheeler, as rapidly as the said 
advances are reimbursed;" (4) the patents 
were to be assigned to the company, and its 
organization completed by the election of 
officers, and the issuing of the stock, which 
was to be held by Helmbold, as collateral 
for the return of his advances. On the 15th 
of March, 1867, the organization of the com- 
pany was completed, and, on the day fol- 
lowing, Helmbold assigned the patents to 
the company, and the whole of its stock 
was issued to him. Wheeler paid, or satis- 
factorily secured, to Helmbold, the pay- 
ments which, by the agreement of January 
31st, 1867, were to be made in thirty days, 
sixty days, ninety days and twelve months, 
being in all §8,000 out of the §15,000, leav- 
ing unpaid only the §7,000 which was to be 
paid in nine months. ' In pursuance of these 
payments, Helmbold transferred to Wheeler 
eight-fifteenths of the 1,875 shares, namely, 
1,000 shares, and 1,426 shares out of the 
2,500 shares in the hands of Helmbold as 
collateral. On the 22d of March, 1867, 
Helmbold transferred to the defendant Cur- 
tis, as trustee for him, all the stock then 
standing in his name. On the 25th of Oc- 
tober, 1867, Wheeler tendered to the defend- 
ants §1,000, and demanded the transfer to 
him of one-fifteenth part of 4,375 shares be- 
ing 291 shares. These 291 shares, added to 
the 2,426 shares, before transferred to 
Wheeler, would give him 2,717 shares, be- 
ing a majority of the stock; and the inabil- 
ity of the defendants to vote on these 291 
shares would leave under their control only 
2,283 shares, and under the control of the 
plaintiff 2,426 shares. The defendants re- 
fused to receive the §1,000,' or to transfer to 
Wheeler any more stock. The annual elec- 
tion for trustees of the company was soon 
to take place, and the controversy was real- 
ly one as to which of the two parties should 
have the control of the company. On the 
1st of December, 1867, Helmbold served a 
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notice on Wheeler, of his intention to sell, 
at public auction, on the 6th of the same 
month, 1,&49 shares of the stock of the com- 
pany, being the balance of stoclc in his 
hands 'as collateral, and the balance of the 
1,875 shares. The bill prayed a decree for 
the transfer to Wheeler by Curtis of 125 
shares of stocli, and by Helmbold of 166 
shares. It also prayed an injunction, re- 
straining the defendants from disposing of 
so much of the stock standing in the name 
of Curtis, and held by him in trust for Helm- 
bold, as to leave standing in his name less 
than 875 shares, or of any of the stock de- 
posited In the hands of Helmbold, and, also, 
restraining Curtis from Toting upon any of 
the 875 shares. 

Clarence A. Seward and John L. Ward, 
for plaintiff. 
Elbert E. Anderson, for defendants. 

BXiATCHFORD, District Judge. The whole 
controversy turns upon the construction of the 
clause in the agreement of January 31st, 1867, 
which relates to the payment of sums of one 
thousand dollars and upwards. The plain- 
tifl! contends that he has a right, under the 
agreement, to mate, at any time within the 
times limited by the agreement, a payment of 
$1,000 or upwards, and receive the proper 
proportion of stock applicable to such pay- 
ment, and that he can exercise his option, 
within the times limited by the agreement, 
to such an amount, in sums of at least $1,- 
000, within the sums specified therein, as he 
chooses, without being bound to pay the en- 
tire sums specified; as, for instance, that, 
having paid the first $5,000, he can, within 
nine months from the date of the agreement, 
pay $1,000 more, without being bound to pay 
$6,000, hi addition to such $1,000. The de- 
fendants contend, that the option given is to 
pay as foUows: $3,000 m 30 days, $1,000 hi 
60 days, $1,000 hi 90 days, $7,000 hi 9 months, 
and $3,000 in 12 months; that these terms are 
not varied by the subsequent provision of the 
agreement; and that the plaintifE has no right 
to pay the $1,000, without paying the other 
$6,000, which go to make up the $7,000 paya- 
ble in 9 months. 

It will be seen, that the option given to 
Wheeler by the agreement, is an option to 
take the 1,875 shares and the presses, by pay- 
ing $15,000 in the amounts and within the 
times specified. If the agreement had stop- 
ped there, there would have been no right in 
Wheeler to receive any part of the 1,875 
shares or the presses, imtil and unless he paid 
the whole $15,000, and paid it by paying it in 
the Instalments and within the times hmited. 
The parties accordingly go on to provide, that, 
on the payment of $3,000 of the $15,000, the 
cotton compress shall be given up, and that, 
on the payment of $150 more of the $15,000, 
the plantation press shall be given up. But 
still there was no provision for any pro rata 
transfer to Wheeler of the 1,875 shares, or of 



the 2,500 shares standing hi Wheeler's name^ 
but held by Helmbold as collateral- The 
agreement, therefore, goes on to provide, that, 
"upon payment of eveiy sum of one thousand 
(1,000) dollars, or upwards, a pro rata amount 
of the whole of the stock proposed to be de- 
livered to said Wheeler by this contract, and 
a pro rata amount of the interest of the said 
Wheeler (held by tiie said Helmbold as col- 
lateral for the return of his advances) shall be 
delivered to the said Wheeler as rapidly as 
the said advances are reimbursed." The de- 
fendants contend, that the words, "any sum 
of one thousand dollars or upwards," mean, 
any of the sums before specified, being two of 
$1,000 each, two of $3,000 each, and one of 
$7,000, whether such sums are $1,000 or more; 
and tliat the provision means that, upon pay- 
ment of any of the sums above specified, 
whether $1,000 or more, pro rata amounts of 
the two parcels of stock shall be delivered to 
Wheeler as rapidly as such payments shall be 
made. The plaintiff, on the other hand, con- 
tends, that the provision gives him an option 
to pay, at any time within the times and 
amounts limited, the sum of $1,000, and re- 
ceive the proportion of stock thereto belonging. 
On the construction contended for by the de- 
fendants, the tender of the $1,000 within the 
nine months amounted to nothing, because $6,- 
000 more were not tendered within the same 
time. On the plaintiff's construction, the ten- 
der of the $1,000 within the nine months was 
sufficient to entitle him to the 291 shares. 

Although the question is not free firom diffi- 
culty, I incline, on the whole, to the interpre- 
tation put upon the provision by the plaintiff. 
On this view, the 125 shares out of the 1,875 
shares, and the 166 shares out of the 2,500 
shares, which 291 shares are the pro rata 
proportion belonging to the $1,000 tendered, 
are, in equity, the property of the plaintiff, 
and the defendants ought to be enjoined from 
intermeddling with those 291 shares. 

But the plaintiff contends, that the de- 
fendants, by refusing the tender of $1,000, 
and refusing to transfer the 291 shares, have 
perfected the right of the plaintiff to the rest 
of the 1,875 shares and of the 2,500 shares, 
without the payment by the plaintiff of any 
more of the $7,000 which was to be paid in 
nine months. I cannot concur in this view. 
The whole agreement is one giving an option 
to the plaintiff to have the 1,875 shares, and 
the 2,500 shares, delivered to him, by making 
the payments specified within the times pre- 
scribed. Before he made the tender of $1,000 
he had paid and arranged the payments that 
were to be made within the thirty days, the 
sixty days, the ninety days, and the twelve 
months, but he had paid nothing toward the 
$7,000 additional that was to be paid within 
nine months; and, even though he had, as is 
held, the right to pay within the nine months 
only $1,000 of that $7,000, unless he chose to 
pay more of it, yet he had a right to forfeit 
his option as to the $6,000, ff he chose to for- 
feit it. This he has done. He has allowed 
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the nine months to es^ire without paying 
more than $1,000 of the ?7,000. He could 
have tendered the whole of the ?7,000 and he- 
come entitled to the entire residue of the 1,875 
shares, and of the 2,500 shares. But he has 
elected not to do so. The refusal by the de- 
fendants to receive the §1,000 and to transfer 
the 291 shares, can confer upon the plaintiff 
no greater rights, as respects the remaining 
1,658 shares, than the agreement gives him. 
By the agreement he must pay §6,000 to se- 
cure a right to the 1,658 shares. By tender- 
ing the §1,000, he acquired a right in the 291 
shares only, and none hi any part of the 1,658 
shares. 

The defendants, therefore, have a right to 
regard the agreement of Januaiy 31st; 1867, 
as at an end, so far as any option on the 
part of the plaintiff in respect to the 1,638 
shares is concerned. It has expired, in re- 
gard to those shai'es, by its own limitation. 
The defendants have, therefore, a right to 
deal with 750 shares, and no more, out of 
the 1,875 shares, as their own, without refer- 
ence to any rights of the plahitifE therein; 
and the defendant Helmbold has a right to 
hold and treat 90S shares, and no more, of 
the stock standing in Wheeler's name, as be- 
ing pledged as collateral to the indebtedness 
of Wheeler to him, and to exercise, in regard 
to it, the usual rights of a holder of collateral 
security. 

In regard to the 750 shares, no ground for 
the equitable interference of this court is al- 
leged in the bill, except what grows out of the 
agreement of January 31st, 1867, and that has 
been already disposed of. 

In regard to the 908 shares, the bill sets up 
certain acts of the defendant Helmbold in de- 
laying to assign the patents to the company 
and to complete the organization of the com- 
pany, and in discouragtag parties from buy- 
ing the patented machines, which acts, it 
alleges, have caused damage to the plaintiff, 
and it praj'S that the amount of this damage 
may be assessed and set off agauist the §6,- 
000 which stiH remains unpaid of the $15,000, 
and that the amount of stock represented by 
the amount of such damage be transferred 
to the plaintiff in like manner as if he had 
paid to Helmbold in money an amoimt equal 
to such damage, and that the surplus of such 
damage beyond the $6,000 be paid by Helm- 
bold to the plaintiff. On all these facts, the 
bill prays a permanent injunction restraining 
the defendants from transferring to any oth- 
er person than the plahitiff, without his con- 
sent, any of the stock of the plaintiff so de- 
posited in the hands of Helmbold. In re- 
gard to this alleged damage to the plaintiff, 
it is sufficient to say, that, if the facts are 
as stated by the plaintiff, he has a plain, 
adequate and complete remedy at law there- 
for, by a direct action against Helmbold, if 
he has any cause of action growing out of 



the alleged acts of Helmbold. The damage 
set up is not a subject for affirmative relief 
in equity, in this suit, nor is it a subject for 
equitable set-off, ui this suit, against any 
amount which the plaintiff owes to Helm- 
bold. Helmbold's right of action against the 
plaintiff does not grow out of the agreement 
of January 31st, 1867, but out of an indebted- 
ness of the plaintiff to Helmbold, othei-wise 
created. Helmbold cannot sue the plaintiff,, 
on that agreement, for any of the sums speci- 
fied therein, for, the effect of the agi'eement 
is merely to give the plaintiff an option, and 
to bind the defendant to transfer stock on 
the exercise of such option. But Helmbold 
cannot compel the plaintiff to exercise the op- 
tion or sue him on the agreement for not exer- 
cising the option. Therefore, so far as the 
damage referred to can be set off, in any suit, 
against what the plaintiff owes Helmbold, it 
must be so set off in a suit brought by Helm- 
bold against the plaintiff. The damage does 
not grow out of the agreement of Januaiy 
31st, 1867, which is the sole proper subject of 
any equitable jurisdiction in this suit. 

I thuik, therefore, that the plaintiff is enti- 
tled to a provisional injunction restraining 
the defendants from selling, assigning, trans- 
ferring, disposing of, pledghig, or encmnber- 
ing, in any way, to, or in favor of, or for the 
benefit of, any other person than the plain- 
tiff, so much of the stock now standing in 
the name of the defendant Curtis, on the 
books of the company, and held by him in 
trust for the defendant Helmbold, as to leave 
standing in his name, on the books, in trust, 
as a stoeldiolder, less than one hundred and 
twenty-five shares, or, at its par value, twelve 
thousand five hundred dollars' worth of the 
stock, or any more than nine hundred and 
eight shares of the stock of the plaintiff de- 
posited, and still remaining, in the hands of 
the defendant Helmbold as collateral security. 
In regard to these 908 shares, no ground for 
equitable relief is shown by the bill, and it 
does not appear that Helmbold is about to ex- 
ercise in regard to them any other rights than 
those which, as a holder of them as collateral 
security for a debt due to him, he is entitled 
to exercise. The Injunction will also restrain 
the defendants from voting, either in person or 
by proxy, at any meeting or meetings of the 
stockholders of the company, upon aU or any 
of the two hundred and ninety-one shares. An 
injunction will accordingly issue to the extent 
above prescribed, and, in aU other respects, 
the injimction asked for is refused. 
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WHEELER V. The KATE. 

[Cited in The Louis Olsen, 52 Fed. 656. Oral 
opinion; not now accessible.] 
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Case Wo. 17,498. 

WHEELER V. McCOBMIGK. 

[8 Blatchf. 267; 4 Fish. Pat Cas. 433.]i 

Circuit Court, S. D, New York. March. 9, 
1871. 

Vleas in Equity— Eeferexoe to Annexed Paper 

—Infringement of Patents— Jurisdiction 

OF Circuit Court, S. D. New York. 

1. Where the allegations of a plea to a bill in 
•equity are qualified by a reference to a paper 
annexed to the plea, the plea must be read as 
if the paper were introduced, in its very terms, 
into the body of the plea. 

2. A bill in equily was filed by W., in a cir- 
•cuit court in Illinois, against C. and L., alleg- 
ing tiie infringement by them, within the ju- 
risdiction of that court, of a patent granted to 
W., and praying for an account and an injunc- 
tion. Subsequently, W. filed a bill in this court, 
against the said C, alleging the infringement 
by him, within the jurisdiction of this court, 
since the filmg of the previous bill in Illinois, 
•of the same patent, and praying for an account 
and an injunction. To such bill in this court C. 
interposed a plea, setting up, in abatement, 
the pendency of such previous suit. Held, that 
the plea was bad. 

[Cited in Pennsylvania Salt-Manuf'g Co, v. 
afyers. Case No. 10,955. Distinguished in 
Turrell v. Spaeth, Id. 14,268. Cited in Gold 
& S. Tel. Co. T. Pearce, 19 Fed. 419.] 

3. The case of Woodworth v. Stone [Case No. 
18,021] commented on. 

4. It is irregular to file, without special leave 
•of the court, two pleas to a bill in equity. 

5. The 6th section of the act of April 3d, 
1818 (3 Stat. 415), declarmg that the original 
jurisdiction of the circuit court of the Southern 
•district of New York shall be confined to causes 
arising within the said district, and shall not be 
-construed to extend to causes of action arising 
within the Northern district of New York, does 
not exclude from the jurisdiction of the circuit 
court for the Southern district of New York 
■causes of action arising out of the state of New 
York. 

6. Rules for the construction of the particular 
.provisions of a statute, stated.. 

[Cited in Institute for Education of Mute & 
Blind V. Henderson (Colo. Sup.) 31 Pac. 
716.] 

{This was a bill in e<iuity, filed to restrain 
the defendant from infringing letters patent 
for an "improvement in grass and grain har- 
vesters," granted to complainant December 5, 
1854, reissued January 3, 1860, in seven divi- 
sions, and extended for seven years from De- 
cember 5, 1868.] 2 The bill of complaint here- 
in described the defendant as a citizen of New 
York, and alleged that the plaintiff was the 
inventor of certain impx-ovements in grass and 
giain harvesters, and that the exclusive right 
to make, use and sell the same was secured 
to him by certain letters patent, and by reis- 
sues and extensions thereof duly granted to 
Tilm. It then averred, that a bUl had thereto- 
fore been filed on behalf of the plaintiff, 
-against the defendant,, in the circuit court of 
the United States for the Northern district of 
Illinois, complaining of sundry infringements 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 

2 [From 4 Fish. Pat. Cas. 433.] 



by the defendant, committed prior to the filing 
of the said bill; that, since the filing of the 
said bill, the defendant had committed and 
was then committing divers other acts of in- 
fringement of the said letters patent, besides 
those theretofore complained of in the said 
bill, by constructing and using the said pat- 
ented improvements, or machines in some 
parts thereof substantially the same in con- 
struction and operation as in the said letters 
patent mentioned; and that the defendant, 
without the license of the plaintiff, and against 
his wiU and in violation of his rights, had 
made, used and sold, and intended to continue 
still to make, use and sell, the said improve- 
ments, within the Southern district of New 
York, in violation of the said letters patent. 
The bill thereupon prayed discovery whether 
the alleged letters patent, and the re-issues and 
extensions thereof, were issued and granted 
as alleged, and that the defendant accoimt for 
and pay over the income "thus unlawfully de- 
rived from the violation of the rights of the 
plaintiff, as above, and be restrained from 
any fmrther violation of the said rights, by 
injunction," and that the machuie or machines 
in the possession or use of the defendant be 
destroyed or delivered up to the plaintiff for 
that purpose, and that the plaintiff might have 
such other relief, &e. The defendant inter- 
posed two separate pleas to the bm. The first 
plea alleged, that, on or about the 8th of May, 
1869, the plaintiff exhibited his bill of com- 
plaint in the circuit court of the United States 
for the Northern district of Illinois, in equity, 
against this defendant, as a citizen of Illi- 
nois, and against Leander J. McCormiek, of 
Chicago, setting forth the same matters and 
equities, and for the same purpose, and to the 
same tenor and effect, and in the same right, 
and praying for the same relief, against the 
defendant and against the said Leander, and 
for an account of the income derived from the 
alleged infringement of the same letters pat- 
ent, as the said plaintiff now alleged, set forth 
and prayed for against the defendant^ as would 
fuUy appear by reference to a true copy of 
said former bill of complaint, annexed to the 
plea, and filed therewith and made part there- 
of. The plea then alleged appearance by the 
defendant, answer, replication, the taking of 
testimony, and the present pendency of the 
said suit in the said circuit court, undeter- 
mined, &c., and insisted upon the same in 
abatement, and prayed judgment whether the 
defendant should be required to make further 
answer, &c. The copy of the bill of com- 
plaint, which was annexed to and made part of 
the plea, set forth the same patents, re-issues 
and extensions, and in the same words, as the 
bill of complaint herein. It then averred, that 
the defendants therein (Cyrus H. McCormiek 
and Leander J. McCormiek), well Icnowing, 
&c,, were then constructing and selling the 
said patented improvements, or machines in 
some parts thereof substantially the same in 
construction and operation as in the said let- 
ters patent mentioned; and that the said de- 
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fendants, without the license of the plaintiff, 
against his will, and hi violation of his rights, 
had made and sold, and intended to continue 
still to make and 'sell, the said improvements, 
within the Northern district of imnois. The 
bill thereupon prayed discovery, whether the 
alleged letters patent, re-issues and extensions 
were issued and granted, as alleged, and 
whether the defendants, or either of them, had, 
and when, &e., made, sold or used any, and 
how many, machines, constructed wholly, or 
in part, upon the principles and iu the manner 
described in said letters patent, and how they 
were made, &c.; and that the defendants 
might account for and pay over the income 
"thus unlawfully derived from the violation 
of the rights of the plaintiff, as above, and be 
restrained from any further violation of the 
said rights, by injunction, and that the ma- 
chine or machines in possession or use of the 
defendants be destroyed or delivered up to the 
plaintiff for that purpose," and that the plain- 
tiff might have such other relief, &c. The 
second plea alleged, that the said supposed 
cause of action, if any, arose or accrued to 
the plaintiff out of the jurisdiction of this 
com-t, that is to say, at Chicago, in the state 
and Northern district of Illinois, and not with- 
in the jurisdiction of this court, nor within the 
Southern district of New York; that the de- 
fendant was a citizen of the state of Illinois, 
and of Chicago, in the Northern district of 
said state; that he was there engaged in the 
manufacture of harvesting machines, with Le- 
ander J. McCormick, his partner; that he had 
not, since the 2d of Januaiy, 1860, made, or 
caused, authorized or procured to be made, 
any harvesting machines whatever, at any 
place withhi the United States other than the 
said city of Chicago; and that no harvesting 
j"n--lifro ui^'lo bv hhu. r*v mad*^ at Ms -^^or*"- 
said mantif actory, or made by his authority or 
procm-ement, had, at any time since the 2d of 
January, 18(50, been sold or used by him, or 
by his authority or procurement, within the 
Southern district of New York. Referring, 
next, to the 6th section of the act of congress 
of the United States, of April 3d, 1818 (3 Stat. 
415), entitled, "An act respecthig the courts of 
the United States within the state of New 
York," the plea alleged the competency of the 
'jurisdiction of the circuit court for the North- 
em district of lUinois, and denied the jurisdic- 
tion of this court, to determine the matters in 
question in this cause. Upon these pleas the 
ease was set down for argument. 

Clarence A. Seward and George Harding, for 
plaintiff. 

George T. Curtis and Henry Baldwin, for de- 
fendant. 

WOODIIUFF, Chrcuit Judge. (1) By setting 
down the pleas herein for argument, the eom- 
plahiant admits the facts therein alleged; and 
the suflaciency of the pleas, as a defence, is 
the question to be considered. Upon the first 
of the defendant's pleas, two questions, there- 
fore, arise: 1st. Does the plea itself show' 



that the present bill, filed in this court, is for 
the same cause of action as the former bill, 
filed in the circuit court for the Northern dis- 
ti'ict of HUnois? and, 2d. If the cause of ac- 
tion be the same, does the pendency of the 
said former suit abate the present suit? 

1st. Although the terms of the plea, in the 
first instance, import that the bill filed in Illi- 
nois sets forth the same mattei-s, is filed for 
the same purpose, to the same tenor and ef- 
fect, and in the same right, and prays the 
same relief, as the complainant alleges, sets 
forth and pra.ys for herein against the defend- 
ant, those terms are distinctly qualified by the 
pleader, by his reference to the said bill, a 
copy of which is annexed to the plea and 
made part thereof. Had he seen fit to make 
the allegations in the form specifically and 
distinctly made, without thus incorporathig 
the bill itself in his plea, and the complainant 
had then set the plea down for argument, the 
court would have been required to treat these 
allegations of fact as admitted, and the ques- 
tion first stated would not arise. It would 
have stood before the court admitted that the 
cause of action in each suit is identical. But, 
the plea having qualified these allegations by 
reference to such bill, that is to say, by add- 
ing, "as will fuUy appear by reference to a 
ciTie copy of said former bill of complaint, 
hereto annexed, * * * which is filed here- 
with and made part of this plea," it is made 
necessary to examine that bill, and the en- 
quiry whether the plea shows that the former 
suit is for the same cause of action is opened. 
The plea must be read precisely as it would 
be if the bill had been introduced, in its very 
terms, into the body of the plea, thus— that 
the complainant exhibited his bill of complaint 
m the circuit court, &c., in the words and 
figures following, that is to say— and thereup- 
on iDLserting a copy of such bill, alleging ap- 
pearance, answer, taking of proofs, and the 
contLuued pendency of the suit, and insisting 
thereon in abatement, &c. Read in this man- 
ner, the plea amounts to this— whereas the 
complainant has filed a bill in this court, al- 
leging sundry infringements of his patents 
since the filing of the complainant's bill in Il- 
linois, and that the defendant has made, used 
and sold, and Intends to still continue to 
make, use and sell, the said improvements,, 
within the Southern district of New York, and 
asks an account of the income thus derived 
from the violation of the complainant's rights- 
so alleged, and an injunction restrahiing the 
defendant from any further violation, such 
bill ought not to be entertained, but should be 
held abated, and the defendant be not requh:- 
ed to answer, because the complainant, before 
filing such bill, had filed in Illinois such for- 
mer bill, alleguig that the defendant and an- 
other were then constructing and selling the 
said patented improvements, and, without the 
license of the complainant, had made and sold, 
and intended to continue still to make and 
sell, the same, within the Northern district of 
Illinois, and asking an account of the income 
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thus unlawfully derived from the violation of 
the complainant's rights thus alleged, and an 
injunction restraining the defendant from any 
further violation. If the two bills, justly in- 
tei-preted according to their legal import and 
effect, are not for the same cause of action, 
then this plea does not show that a former 
action for the same cause was pending when 
this bill was filed, for, all that the plea im- 
ports is, that just such a suit was pending, 
and for just such cause, as is set forth in the 
Illinois bill. 

The differences between the causes of ac- 
tion set out in the two bills are claimed to 
be, that the bill in Illinois alleges infringe- 
ments of the complainant's patents before, or 
at the time of, the filing of that bill, as the 
ground for invoking the jurisdiction of the cir- 
cuit court for the Northern district of that 
state, while the bill here alleges infringe- 
ments of the complainant's patents since the 
filing of such former bill, which allegation the 
plea does not deny; and that the former bill 
alleges that the defendants have made and 
sold, and intend to continue to make and sell, 
the patented improvements within the North- 
em district of HHnois, while the bill here al- 
leges that the defendant has made, used and 
sold, and intends to continue still to make, 
use and sell, the patented improvements with- 
in the Southern district of New York, which 
allegation the plea does not deny. Are these 
causes of action identical, in the sense, that 
the pendency of an action for the one operates 
as an abatement of the other? I think not 
The facts which alone warrant any prosecu- 
tion of the defendant are not identical, al- 
though they are alike in their natm'e, and are 
equally infringements of the complainant's 
rights. The complainant is entitied to main- 
tain this suit for infringements committed 
since his former bill was filed, although he 
may be unable to prove, or though it be not 
true, that, when the former bill was filed, the 
defendant had infringed, or then contemplat- 
ed or intended to infringe, his rights in any 
manner or degree whatever. It is true, that a 
bill to restrain the infringement of the rights 
of a patentee has some of the features of a 
bill quia timet, and that the relief by injunc- 
tion is preventive, and is intended to resti-ain 
the defendant from doing in the future the 
wrong he is shown to have committed, and to 
be in the actual commission of when the bill 
is filed. But no case is cited to the effect, 
that, if the complainant fails to show the com- 
mission of any act at or before the filing of 
the bill of complaint, which either infringed or 
endangered his rights, he may nevertheless 
maintain his suit and have a decree restrain- 
ing the defendant in the future. The extent 
to which the claim in this respect can be car- 
ried, is the proposition stated by Mr. Justice 
Stoiy, in Woodworth v. Stone [Case No. 18,- 
021] : "The case is not like that of an action 
at law for the breach of a patent, to support 
which it is indispensable to establish a breach 
before the suit was brought. But, in a suit 



in equity, the doctrine is far otherwise. A 
bill wiU lie for an injunction, if the patent 
right is admitted or has been established, up- 
on well grounded proof of an apprehended in- 
tention of the defendant to violate the patent 
right. A bill quia timet is an ordinary re- 
medial process in equity." In that case, the 
complainant had smTendered his original pat- 
ent after the filing of his bill, and had ob- 
tained a re-issue. Thereupon, he filed a sup- 
plemental bill, and the motion was to continue 
the injunction upon the supplemental bill. 
The proofs were deemed sufficientiy to show 
acts of the defendants, in the use of the com- 
plainant's invention before the re-issue, to call 
for a continuance of the injunction. It may 
well be deemed an extreme case which holds, 
that, because a defendant has done that 
which appears now to be no infringement ol 
any legal right existing when the bill is filed, 
it may be infeixed, nevertheless, without oth- 
er proof, that he will, hi the future, violate 
the rights secured to the complainant by his 
re-issued patent. But, even that ease is far 
short of holding, that a complainant who 
shows no existing cause of action when his 
bill is filed, can have a decree, upon proof that 
a cause of action has arisen thereafter; and, 
if the language of that case seemed to war- 
rant any such idea, I should be reluctant to 
follow it. 

The bill filed in Ultnois may be dismissed. 
The complainant may wholly fail to establish 
any infringement, or any ground for filing his 
bill, and yet this action might be maintained. 
It rests upon new facts, upon the existence 
of which the right to maintain the niuiois bill 
does not. depend, and the existence of which 
constitutes the very cause of action in this 
bill. If the allegations in this bill are true, 
the complainant is entitied to a decree against 
the defendant. These allegations may be true, 
and yet the complainant be not entitied to a 
decree in the suit in Illinois; and the com- 
plainant may, therefore, be entitied to a de- 
cree here, although he wholly fails in the for- 
mer suit, 

2nd. Again, the bill here proceeds upon alle- 
gations of sales, and intention to continue to 
sell, in this district; and this is not denied in 
the plea. The bill in Illinois does not pro- 
ceed upon such an allegation, and, so far as 
the bill there purports to be founded upon 
any apprehension of a violation of the patent 
rights, its allegations relate solely to sales in 
the Northern district of Illinois. The facts 
now alleged did not exist, and are not the 
ground upon which the complainant did or 
could rely. Until better advised, I am not 
prepared to hold, that, where a bill is filed 
in one district, and the defenflant goes to an- 
other and begins an infringement there, where 
he is beyond the jurisdiction of the com't, and 
no power exists to bring him there, to punish 
him, the complainant may not pursue him, 
and, by bill in the proper court, restrain him 
from violating the patenteS rights, in such oth- 
er jurisdiction. Where, in equity, the remedy 
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TVliicli the court before whom the former suit 
is pending can afEord, is not complete or ef- 
fectual, that, of itself, is a ground for dis- 
crimination, and the new facts which operate 
to the prejudice of the complainant forbid that 
such suit should be deemed a ground of abate- 
ment 

No doubt, so far as the complainant seeks 
an account of profits in the Illinois suit, he 
may have it in that suit down to the time of 
accounting, provided, always, he does estab- 
lish there the right to recover upon the alle- 
gations in his bill. But this is only a matter 
of practice, intended to avoid the necessity 
of a new suit, to recover money the right to 
which is established in the suit itself, and, in 
that respect, this is lite other actions for an 
accounting, in which the time of the account- 
ing is the time for fixing the amount or bal- 
ance. But, the right to the account, upon 
the facts alleged in the bill, must be estab- 
lished; else, no account is ordered. This fea- 
ture of the ease, therefore does not change 
the view above presented. 

My conclusion is, therefore, that the plea 
does not show such identity of the causes of 
action, that the pendency of the suit in the 
Northern district of Illinois is a defence, by 
way of abatement of the present suit. 

(2) As to the second plea, I observe, first, 
that it is not objected by counsel that two 
pleas are filed without special leave given for 
that purpose. That this is irregular, and that 
both are Uable to be overruled, as improperly 
interposed, is, no doubt, familiar. But, the 
conclusions I have reached render it unneces- 
sary to place any sti'ess upon this, since I re- 
gard the plea to the jurisdiction of the court 
as without sufficient foundation. 

The section of the act of April 3d, 1&H8, re- 
lied upon (3 Stat. 415, § 6), is la these words: 
"And be it further enacted, that the original 
jurisdiction of the circuit court of the South- 
ern district of New York shall be confined to 
causes arising within the said district, and 
, shall not be construed to extend to causes of 
action arising within the Northern district of 
New York." The construction of a particu- 
lar provision of a statute should always obe 
given with reference to the object of the stat- 
ute, the connection in which such provision 
stands, the evident intention of the legisla- 
ture, and the change which the whole statute 
shows it to be the purpose to effect, or, in 
other words, the evil it was intended to rem- 
edy. By considerations suggested by such 
reference to the whole statute, general words 
are often restaricted in their application, and 
they have been deemed to be so limited in this 
instance. 

The act relates to the courts of the United 
States in the state of New York. There were 
two districts— the Northern district and the 
Southern district. It was the purpose to en- 
large the teiTitorial limits of the Northern dis- 
trict and to reduce the limits of the Southern 



district, and so effect a more equal division of 
the business, and to secure, also, the more cer- 
tain and convenient dispatch of business. It 
provided, that the district judge of the South- 
em district should, in case of the sickness or 
other disability of the judge of the Northern 
district, hold the district court therein. It 
made a new appointment of terms for the 
Northern district, and revived suits and pro- 
ceedings therein, and continued them, in the 
same manner as if terms had theretofore been 
regularly held. It assigned five counties to 
the Northern district theretofore forming part 
of the Southern district. It confirmed proceed- 
ings theretofore had in either district, in suits 
instituted in the former district court for the 
district of New York. This is especiaUy sig- 
nificant, since, by reference to the act of April 
9th, 1814 (3 Stat. 120), creating the Northern 
district, it will be seen, that that act did not 
prescribe any distribution of the business 
pending in the then district of New York, em- 
bracing the entire state. It provided for the 
continuance of suits pending in the former 
district of New York, in the Northern district 
or in the Southern district, making the juris- 
diction of either depend on the question, in 
whicli district the cause of action arose or the 
seizure was made, and authorized the one or 
the other, according to that test of jurisdiction, 
to proceed to final judgment or decree. Final- 
ly, in rehation to suits thereafter to be brought, 
by the section above cited, the jurisdiction of 
the circuit court for the Southern district was 
confined to causes arising within that district, 
and was declared not to extend to causes of 
action ai'ismg in the Northern district. For 
more than sixty years, this last section has 
been construed to relate solely to the distribu- 
tion of cases between the Northern and South- 
em districts of New York, and as not affect- 
ing the jurisdiction of this comt otherwise 
than in that relation. It has thus been prac- 
tically, during that period, held, that causes 
of action arising in the Northern district of 
New York are alone excluded from the juris- 
diction of this court. This accords with the 
design and pui-pose of the act, and follows out 
to their legitimate and proper result the other 
provisions of the act, and produces conformity 
in all. I am not now at liberty, nor am I dis- 
posed, in the face of a construction that seems 
to me in all respects reasonable, and has, by 
the practice of sixty years, become authority 
in this court, not questioned or impeached in 
any of the hundreds of causes that have gone 
hence to the supreme court of the United 
States, where the cause of action arose out of 
the state of New York, to question the juris- 
diction in such cases. This is the only ques- 
tion presented by the second plea, assuming 
that it is, in other respects, regular and proper. 
It must, therefore, be held tusufficient. 

[For another case involving this patent, see 
note to Wheeler v. Clipper Mower & Reaper Co., 
Case No. 17,493.] 
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Case No. 17,499. 

WHEELER V. McGORMIOK. 

[11 Blatchf. 334; 6 Fish. Pat. Gas. 551; 4 O. 
a. 692.] 1 

Oireuit Court, S. D. New York. Oct. 27, 1873. 

RnissoE OF Patents — Combinations and Con- 
stituent Devices — Harvesters. 

1. The reissued letters patent Nos. 875, 877, 
^78 and 879, granted to Oyremis Wheeler, Jr., 
January 3d, 1860, and the reissued letters pat- 
ent No. 2,610, granted to said Wheeler May 
14th, 1867 (the original patent on which such 
five reissues were founded having been granted 
to said Wheeler December 5th, 1854), and the 
reissued letters patent No. 2,632, granted to said 
Wheeler, May 28th, 1867 (the original patent 
having been granted to said Wheeler February 
6th, 1855), such six reissues having been ex- 
tended and being each for an "improvement in 
^am and grass harvesters," are valid. 

2. Where a patentee has, in his original pat- 
>ent, patented an aggregate of several devices, 
he may, in obtaining a separate reissued patent 
for each one of such several devices, give the 
same identical description, in the specification 
-of each reissue, of each and all of the devices 
included in the original patent 

3. If, in such case, the claim of each reissue 
is for a distinct and severable part of the inven- 
tion described and shown in the original patent, 
the reissues are not open to the objection that 
they are several patents for the same invention. 

4. Reissued letters patent No. 880, granted 
to said Wheeler, January 3d, 1860, founded on 
the said original patent of December 5th, 1854, 
were not extended; but, as such reissue claimed 
-only a distinct and separate device, not included 
in the other reissues of the same date, the fact 
that such device became public property, gives 
no right to use the devices claimed in the re- 
issues which were extended, although the speci- 
fications are alike in their descriptive parts, it 
appearing that the use of the latter devices does 
not necessarily involve the use of the device 
•claimed in reissue No. 880. 

[Cited in brief in Thompson v. Barry, Case 
No. 13,942. Cited in Boomer v. United 
Power-Press Co., Id. 1,638.] 

2 [Final hearing on pleadings and proofs. 

[Suit brought on reissued letters patent 
Nos. 875, 877, 878, 879, 2,610, and 2,632, grant- 
■ed Oyrenus Wheeler, Jr., for "improvement 
in grain and gmss harvesters." The facts 
in relation to these patents, their history, the 
specifications of the original and of the re- 
issues, "With the claims of the reissues, the 
■drawings of the original and the reissues, as 
well as of several machines alleged by de- 
fendant to antedate the patents, are given in 
full in the statement of the case of Wheeler 
"v. Clipper Mower & Reaper Co. [Case No. 
17,493], to which we refer. The question of 
great importance, not involved in the prior 
-case, "When several reissues are taken for a 
<?ommon original, the reissues having specifi- 
■cations substantially alike, but distinct and 
separate claims, what effect does the expira- 
tion of one of the group have upon the oth- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., 
and here compiled and reprinted by permission. 
The syllabus and opinion are from 11 Blatchf. 
334, and the statement is from 6 Fish. Pat Cas. 
551.] 

2 [From 6 Fish. Pat Cas. 551.] 



ers that are extended?" is fully discussed in 
the present opinion.] s 

George Harding, for plaintiff. 
- Charles F. Blake and Henry Baldwin, Jr., 
for defendant 

WOODRUFF, Circuit Judge. On the 5th 
of December, 1854, the complainant, Cyrenus 
Wheeler, Jr., received from the United States 
a patent for an "improvement in grass and 
grain harvesters," for which he had made 
application March 16th, 1854. On the 7th of 
November, 1859, he surrendered this patent, 
for the purpose of obtaining reissues thereof 
in divisions, and, on the 3d of January, 1860, 
the patent was reissued in seven divisions, 
numbered 875, 876, 877. 878, 879, 880, and 
881. Of these the reissue numbered 876 was 
surrendered on the 6th of April, 1867, and, on 
the 14th of May thereafter, was again reis- 
sued, numbered 2,610. On the 6th of Febru- 
ary, 1855, another patent was granted to the 
complainant, for an "improvement in grain 
and grass harvesters," which was afterwards 
surrendered and "reissued June 5th, 1860, and 
again surrendered, and, on the 28th of May, 
1867, again reissued, numbered 2,632. For 
the alleged infringements of the reissued pat- 
ents numbered 87'g, 877, 878, 879, 2,610, and 
2,632, this suit is brought, the same having 
been extended. 

The answer sets up probably as many 
grounds of defence as the ingenuity of coun- 
sel could suggest It denies that the com- 
plainant invented the devices originally pat- 
ented, and denies that a machine constructed 
in accordance with his patents is a practica- 
ble machine, or has any useful or patentable 
quality. It denies the validity of the several 
reissues, on various grounds, avers that oth- 
er parties were' at the time interested in the 
patents, and that the complainant surrender- 
ed them, and obtained reissues, without their 
authority, consent or concurrence, and alleges 
that the reissues were obtained without any 
legal or justifiable grounds therefor; that 
they embrace devices not shown in the origi- 
nal patent, specifications, drawings, or mod- 
els, and which were not of the complainant's 
invention; that some of the reissues are for 
the same devices patented in others; and 
that one of the reissues has expired, without 
extension, which included all the distinctive 
peculiarities shown in the original patent. 
It objects, that other persons are jointly in- 
terested with the complainant in the patents, 
and that the suit is defective for want of the 
presence of such persons as parties. It de- 
nies the validity of the extension of the pat- 
ents beyond the term for which they were 
originally granted. It avers the commence- 
ment of a suit in Illinois by the complainant 
against the defendant ajid another, for in- 
fringing the same patents, on the 8th of 
May, 1809, which is still pending. It denies 
infringement by the defendant at any time 
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since January 2d, 1860, or that he has made 
or sold within the Southern District of New 
Yorli any infringing machines. The defend- 
ant has, moreover, interposed a supplemental 
answer, setting up, as a partial defence, that, 
since this suit was commenced, to wit, on the 
3d of July, the complainant, Wheeler, sold, 
assigned, transferred and set over to CJome- 
lius Aultman all the right, title, and interest 
he, the said Wheeler, then had in the several 
letters patent and patent interests in the bill 
of complaint mentioned, and therein set forth 
as the property of the said Wheeler. This 
assignment and transfer the defendant relies 
upon as a partial defence, that is to say, as 
a bar to any decree for an accounting to or 
with the complainant for any profits arising, 
from infringements committed after the date 
of the said assignment, and as a bar to the 
granting of any injunction herein upon the 
prayer of this complainant. Possibly, in the 
defendant's answer, some other grounds of 
defence were suggested, but not all of the 
supposed defences were insisted upon on the 
hearing. 

1. The objection founded upon want of nec- 
essary parties rests upon two agreements, 
one of which goes, as is claimed, to the right 
of the complainant to maintain this suit 
without joining other parties. That agree- 
ment was entered into by the complainant, 
Wheeler, and others, of the first part, and 
Cornelius Aultman and others, of the second 
part, on the 27th of December, 1860, to con- 
tinue in force for ten years. It is the same 
agreement that was urged as a defence, as 
against Aultman, in the suit of Aultman v. 
Holley [Case No. 656]. s [it is called in that 
suit and in this the "consolidation contract." 
In deciding the ease of Aultman v. Holley 
[supra] at this present term, I have consider- 
ed the same objection which is now urged 
here, and held that that agreement did not 
disable Aultman to maintain a suit in his 
own name, upon his patents included within 
the scope of that agreement. The same rea- 
sons apply to the present complainant, and 
my opinion in that case on this point must 
be taken as my opinion in this, and may, i^ 
either party so desires, be inserted in this 
place, mutatis mutandis, as part of this opin- 
ion. The other agreement was entered into 
by and between Wheeler, the complainant, 
and Henry Morgan, Allen, Mosher, and oth- 
ers, on the 25th of October, 1859. It recites 
that he had theretofore entered into certain 
agreements with the others, relating to his 
patents for harvesters, and in it he agrees to 
obtain a reissue of his patents, and that upon 
obtaining such reissue he will execute to 
such several other parties assignments to 
convey to them undivided shares or interests 
in all said patents now held by him, and aU 
reissues and renewals and extensions of the 
same: to the said Morgan, one-fourth; to 
other of the persons named, one-fifth; to oth- 

3 [From 4 O. G. 692.] 



ers, eighteen one-hundredths; and to anoth- 
er, seventeen one-hundredths; so that the 
said several parties shall become joint own- 
ers thereof (certain specified states excepted) r 
that the income derived from the excepted 
states shall be divided in lilie proportions. 
Among other numerous detailed provisions- 
showing the considerations moving between 
the parties, is one that Wheeler and Morgan,, 
when the reissues have been obtained and 
the deeds of assignment are executed, are- 
authorized to make sales of territorial rights,, 
give licenses, to prosecute for infringements,, 
compromise and settle claims for infringe- 
ments, &c., they to render accounts, &c., to 
the others, and pay to the several others- 
their proportionate share. By a supplement 
another firm was admitted to share, with one 
of the firms who were included in the agree- 
ment, certain of the advantages secured 
thereby. 

[The defendant, in his allegation of defect 
of parties, names a part only of the persons 
with whom his agreement was made, and on 
recurring to the consolidation contract it ap- 
pears that he has only named those who were 
parties to that contract also. This makes it 
quite appaa-ent that the objection in the an- 
swer refers only to the consolidation contract, 
and has no reference to the agreement of Oc- 
tober, 1S59; nevertheless, I cannot say that 
an objection in the answer that Morgan and 
Mosher and some others specified are neces- 
sary parties does not warrant the production 
of this agreement of October, 1859, and any 
claim in respect to the specified persons which 
that agreement will sustain. It cannot be de- 
nied that that agreement made them equita- 
ble joint owners of the patents now in ques- 
tion with the complainant Wheeler. When 
the reissues were obtained it was the plain 
duty of Wheeler to make and deliver to the 
others such assignments as the agreement pro- 
vided for, and such as would have invested 
them with the legal tiUe jointly with himself; 
until then Wheeler might have sued at law 
upon his legal title for the joint benefit. In 
equity, their title was (in the absence of any 
proof of a release, reassignment, or of a re- 
scission of the agreement) as clear as his was 
at law. To this extent equity would regard 
that as done which ought to be done, and in 
equity their equitable title and immediate 
right to share the proceeds of a recovery made 
them necessary parties to a suit to recover for 
and to restrain infringements, if that objec- 
tion is raised. True, the complainant testifies 
that this agreement, "as far as the transfer 
of interest in the patents, as called for in that 
writing, was never acted upon." This is not 
sufficient to avoid the effect of the agreement;, 
it does not show that any change was made 
in the relations of the parties to the reissued 
patents. Their equitable titles in the shares,, 
severally stipulated to each, became vested' 
upon the procurement of the reissues, subject 
only to an accounting with certain of the par- 
I ties mentioned. To vest the legal title it was 
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necessary that the agreement should be "act- i 
ed upon," but the parties, without action, 
could suffer Wheeler to retain the legal title 
and rest on their equitable rights. Proof that 
the agreement, in so far as it called for a 
transfer of the legal title, -was not acted upon, 
does not show that it was in any manner de- 
feated, or that it was rescinded, or that any- 
thing occurred to interfere with or interrupt 
its full force and effect in equity; while, on 
the other hand, the express admission by the 
complainant, in his testimony, that other writ- 
ings were executed, not followed by showing 
what those writings were, leaves the defend- 
ant at liberty to insist upon the full force of 
his objection, and to presume that, had the 
complainant produced those writings, the equi- 
table title of those absent parties would not 
be less clear. It is, however, proved that on 
the 8th and 9th of July, 1868, releases were ex- 
ecuted to the complainant by Morgan, Mo- 
.sher, and certain other persons, who, by ex- 
press stipulation herein, are admitted to have 
then been the owners of all the interest of 
the parties to the said agreement in question, 
excepting, of course, "Wheeler himself. By 
these so-called releases the parties sell and re- 
linquish to the complainant, his heirs and as- 
signs, any and all the right, title, and iuterest, 
which the parties thereto can or may have, or 
claim either in law or in equity, in or to said 
patents, and any reissue or extension of the 
.same by reason of any agreement, contract, or 
understanding previously had with them or 
those whom they represent; to be had and 
held by the s^'d Wheeler and his legal repre- 
sentatives to the full end of the term for 
which said letters patent are or may be 
gi*anted. This operated to vest in Wheeler 
the equitable as weU as the legal title. In .re- 
spect to subsequent infringements, his right 
to sue in equity as well as at law was unem- 
barrassed. This, however, leaves to the de- 
fendant a partial defence to this suit, which 
was commenced on or about the 30th of June, 
1870. As to infringements and profits from 
infringements accrued prior to those last-nam- 
ed releases, the objection remains, and on 
that ground the defendant now insists that if 
the defendant be decreed herein to account, 
such accounting shall not go back to an ear- 
lier date than July 8, 1868. The complainant 
urges that this release of the equitable inter- 
est in the letters patent carries with it their 
interest in then existing claims for infringe- 
ment I think not; no such intention is ex- 
pressed; the words used have no such import 
nor implication. These releases, in that re- 
spect, are not unlilie the instrument which, 
pending this suit, the complainant has exe- 
cuted to Cfomelius Aultman, and which the 
defendant has set up in his supplemental an- 
swer. The only difference is that the former 
transfer the equitable tiUe, and the latter 
both the legal and equitable titie. If the lat- 
ter were construed to embrace all claims to 
antecedent profits arising from infringements, 
it might be claimed to defeat the suit alto- 



gether. I must, therefore, hold the objection,, 
for want of parties, valid to this extent— viz., 
that the complamant, if entitied to a decree,, 
notwithstanding other alleged defences, can- 
not require the defendant to account .in this, 
suit for profits arising and accruing from in- 
fringements prior to July 8, 1868,] s 

2. Upon the merits, I shall not attempt to 
go into all the details of the arguments most 
minutely and very ably addressed to this case 
by the respective counsel. In one form or 
another, they have, nearly all of them, on a 
like question, been under consideration in oth- 
er cases heard and decided in this court be- 
tween other parties. See Wheeler v. Clipper 
C!o. [Case No. 17,493]; Aultman v. HoUey [Id. 
656]. The patentable nature of the invention 
described in and secured by the original pat- 
ents granted to Wheeler, December 5th, 1854, 
and February 6th, 1855, and the practicability 
of the devices patented, and their utility, I 
deem unquestionable. The contrary, though 
set up in the defendant's answer, is not insist- 
ed upon by his counsel. That the reissues 
here in question are not invalid on the ground 
that they include devices not shown, described 
or indicated in the original patents, their spec- 
ifications, drawings, or model, has also been 
heretofore held, and I find no reason to change 
my opinion on that point. Though alleged in 
the answer, no ground is shown for holding 
the extension of the patents invalid or void. 
The pendency of a suit in Illinois against the 
defendant and Leander J. McCormick, set up 
in the answer, is no bar to this suit, whatever 
operation, if any, a recovery here may have 
upon a final recovery there. 

3. The invalidity of the reissues in ques- 
tion is most strenuously urged by the coun- 
sel for the defendant, on the ground, that 
they are several patents for the same alleged 
invention, and not several patents for dis- 
tinct , and severable parts of the invention 
described and shown in the original patent. 
This is most elaborately and ably argued. 
I do not understand that the counsel for the 
complainant contests the legal principles 
urged in support of this branch of the de- 
fence. The contest is, rather, whether there 
is any foundation of fact upon which it 
rests; whether, according to a just construc- 
tion of the several reissues, they are not, 
in fact, for severable parts of the aggregate 
invention included in the original patent. I 
think the arguments of the defendant's coun- 
sel have not suflacientiy kept in view this 
idea— Where a patentee, having patented an 
aggregate of several devices, is permitted to 
surrender his patent and receive new letters 
patent for the several devices included in it, 
it does not follow that his new specifications 
may not be identical in their description of 
each and all of the devices included in the 
original aggregate patent. It is the pat- 
entee's selecting out of these devices some or 
one, being separable and capable of use as a 
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'distinct device or devices, and making tHat 
or those the subject of his specific claim, 
■that determines what is covered by each re- 
issue. The description of an entire machine 
may be convenient, and sometimes necessa- 
ry, in order to show the adaptation of the sep- 
arated device to a useful purpose, and illus- 
trate, not its construction alone, but its ap- 
plication, in one practicable mode, to the 
purpose for which it was designed. Such a 
description may be given, but that does not 
■make the patent cover all that is included in 
the description. 

In this case, then, it was competent for the 
patentee to amend his original specification, 
so as fully and minutely to describe all that 
was shown in the original, or in its draw- 
ings or model, and receive patents for each 
separate device shown therein, or each sep- 
arate and severable combination of devices, 
•capable of distinct use, and, while such 
specification might be annexed, in totidem 
verbis, to each reissued patent, define and 
claim, in each, such separable and distinct 
part of his original aggregate invention, the 
specification in each case showing, as it 
should, the construction of each separate pat- 
ented device or combination of devices, so as 
to give the required information to the pub- 
lic, and illustrating the application of each 
device or combination to actual use, in the 
•construction of an aggregate machine. This 
does not make one reissue include all that 
is described in the specification. All that is 
indued in a specification is not necessarily 
ineludefl in the patent. What is claimed in 
and secured by the patent is secured not 
only when used in the mode illustrated, by 
the description of other devices with which 
it may be used, in the specification, but it is 
secured against its use in connection with 
other devices of an entirely distinct charac- 
ter. 

For example,' in reissue numbered 2,610, the 
patentee claims, in combination with a har- 
vester frame that is free to vibrate about a 
gear centre, a laterally projecting finger-bar, 
so hinged to one end or corner of said frame, 
as to permit the finger-bar at each end to 
follow the undulations of the ground over 
which it is drawn. This claim, read in con- 
nection with the specification, refers to and 
is confined to a special class of harvesting 
and mowing machines, viz., those in which 
the rise and fall of the finger-bar is effected 
by a vibration 6t the frame of the machine 
around the gear centre, and the hinging of 
the finger-bar to one end or corner of that 
frame, so that it may rise and fall with it. 
It is the use of a laterally projecting finger- 
bar in connection with such a frame, and 
hinged thereto, and, also, hinged so as to 
permit the rise and fall of either end, which 
Is the subject of this patent. In comparison 
with this, take either of the claims, say the 
first, in reissue numbered 875— "in combina- 
tion with the hinged-bar H and the finger- 
bar, the intermediate shoe M, hinged to said 
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bar H, substantialy in the manner and for 
the purpose set forth." Here is a limited 
claim to the shoe, confined to its connection 
with the oscillating bar H and the finger-bar, 
In the manner pointed out in the specifica- 
tion. It is clear, that the claim in number 
2,610 might be infringed without the employ- 
ment of this specific combination, and it is 
equally clear, that the claim last above re- 
cited would not be infringed by the use of 
the shoe M in any other manner or combina- 
tion than with the oscillating bar H, men- 
tioned therein. It is true, that the devices 
specified in each claim may be so used as to 
infringe both, but one may be used, and may 
infringe one of the claims, and not infringe 
the other. As already suggested, the fact 
that the specification in each patent de- 
scribes the whole, is not material That Is 
illustrated where there is but one patent, 
and, of course, but one specification; and yet 
the patentee, by his several claims, separates 
the devices, and, as may lawfully be done, 
claims the whole as an aggregate, and each 
separately. 

A like comparison, instituted in reference 
to the other several claims in these reissues, 
leads to the same conclusion. In some, the 
several and separate character of the devices 
is more plainly apparent than in others, but 
I think they are none of them liable to the 
objection that the cor_plainant has taken 
more than one patent for the same device or 
combination. In a certain sense, it may be 
said that a patent for a combination of sev- 
eral new devices includes them all, but this 
does not ;forbid the patentee from claiming 
the combination, and also claiming the sev- 
eral devices which enter into it, if he be the 
inventor of each, and they are useful by 
themselves or in other combinations. It Is 
not to my mind very clear that the complain- 
ant might not have secured all to which he 
was entitled, by reissuing his original pat- 
ents, and claiming separately therein each 
device or combination of devices which he 
has claimed under several reissues. But the 
law permits him to divide his patent, and I 
find no sufficient ground for pronouncing the 
reissues invalid. 

4. A ground of defence depending substan- 
tially upon the point last considered, arises 
out of the fact alleged in the answer, that re- 
issue number 880, which was founded upon 
the original patent of December 5th, 1854, 
has not been extended. The term of the orig- 
inal patent, and, of course, the term of this 
reissue, expired December 5th, 1868; where- 
upon, it is claimed, that, inasmuch as the in- 
vention patented by that reissue became, on 
the expiration of the term, public property, 
and the defendant, therefore, became entitled 
to use it— First, that the defendant is not 
liable for any infringement since that time, 
by the use of anything included In that pat- 
ent; and, second, that that reissue does, in 
fact, embrace within it the devices Included 
in the other reissues, and so the defendant is 



[29 Fed. Cas. page 909J 



(Case No. 17,499) WHEKLER 



not liable at all, or, if at all, lie is not liaWe 
unless it be for infringements prior to that 
date. In the first place, tlie defendant is not 
sued for violating any rigbts secured to tbe 
complainant by tbe reissued patent number 
880. In tbe nest place, tbe wbole proposition- 
fails, if reissue number 880 embraces only a 
distinct and separate device, not included in 
the other reissues, so as to be free from tbe 
objection already considered. I wiU not in- 
quire whether that reissue was invalid, ei- 
ther as not embracing a patentable invention, 
or because the device which was the special 
subject of that patent was not new, or not 
the invention of the patentee. Nor will it be 
necessary to inquire whether the complain- 
ant is at liberty to allege the invalidity of 
that patent on any ground, in order to avoid 
the conclusion sought to be drawn from the 
expiration of its term. I am of opinion that 
nothing fell into the public domain, on the 
expiration of that patent, except the special 
device claimed in it, and that that patent did 
not include the devices embraced in the other 
reissues upon which this suit is brought. 

Bearing in mind that a patent includes no 
more than the patentee claims therein, it will 
be seen, that, although, as in other reissues, 
the specification gives a full description of the 
device and of other devices which illustrate 
its application to use, the claim thereupon is, 
"tbe use of two hinges, substantially as de- 
scribed, whereby the finger-beam may be fold- 
ed to the main frame, in the manner sub- 
stantially as set forth," Waiving, as before, 
the question of the validity of this patent, 
it is manifest, that the devices claimed in the 
other reissues do not necessarily permit such 
folding of the finger-beam to the frame. 
They, or some of them, provide for the rise 
and fall of the finger-beam at either or both 
ends, and for its oscillation, so as to elevate 
or depress the points of the fingers, but nei- 
ther of them describe a construction or use 
adapted to this folding of the finger-bar side- 
wise against the frame. That is only de- 
scribed and provided for in the specification 
of this reissue No. 880, and it is doubtful, at 
least, whether the machine, as described and 
shown in the original patent, had any such 
capacity. Be that as it may, tbe special fea- 
ture, not included in the other reissues, and 
in no wise essential to the operation of the 
devices which are therein patented, is point- 
ed out in the specification of reissue No. 
880, and it is the special location of the hinge 
by which the shoe or socket piece is hinged to 
tbe oscillating bar. The device consists in 
so extending the place of that hinge sidewise 
towards the inner or grain side of the ma- 
chine, as tliat it may clear the frame, when 
turned or folded. All the other functions of 
the oscillating bar mentioned in the other re- 
issues might be efiCective, and the finger-bar 
might rise and fall at either or both ends, in 
actual use for- mowing, and, so far as desired, 
in reaping, without this capacity of folding 
to the side of the main frame. This special 



location sidewise of the frame, admitting of 
such folding. Is the specific device covered or- 
sought to be covered by tliis reissue, and, 
whether such mere location involved any 
patentable quality or not, it does not, in it- 
self, so include the other devices, that the ter- 
mination of the exclusive right to employ the- 
specific location involves, also, the right to- 
use the other devices. Such location, if pat- 
entable, might be suggested by a third person, 
not the inventor of the other devices. If he^ 
had the right to use such other devices he- 
might employ them in bis new location. If" 
not, his patent would be of no value, it be- 
ing merely an added improvement to what 
was patented to another. In short, the de- 
vices included in tlie other reissues do not 
necessarily include this capacity to fold the- 
finger-bar against the side of the frame, and 
the special right to extend the location of the 
hinge inward, so as to clear the frame, and 
so permit or enable the finger-bar to be thus, 
folded, may, as an improvement, be vested in 
another inventor, who, nevertheless, cannot 
use it on a machine constmcted within the- 
other patented devices, without - infringing 
the patents therefor. Such a location of the 
hinges, whereby the hinged finger-bar may be- 
folded to the side of the frame, may be ap- 
plied to machines not involving the use of the 
other patented devices, and the right to use- 
such a location may have become free to the- 
public, and yet without involving the right to 
use such other devices. For general illustra- 
tion, suppose separate- patents for several de- 
vices, all of which are useful in constructing 
an aggregate machine. The expiration of one 
of the patents makes the specific device there- 
in patented public property. But, while that 
will warrant the use of that device in any 
other connection, it will not warrant a use- 
thereof in connection with the other patented 
devices, unless any use thereof necessarily 
involved the use of such devices; nor even 
then, except upon the ground that there is- 
one patentee of both or all, who, in giving the 
use of one to the public, necessarily gives ail- 
that is essentially necessary to make that use 
available. Nofe only so, a device may be pat-- 
entable and may become public property, ei- 
ther hy expiration of a patent or by abandon- 
ment to tbe public, which is useful and val- 
uable, which, nevertheless, cannot be used 
except in connection or combination with oth- 
er patented devices. In such cases, it cannot 
be used save by permission of the patentee of- 
such other devices, whether he be the for- 
mer patentee of such first named device or a 
third person. This exhibits the condition of 
the device patented in the reissue No. 880, 
even if it were conceded that it could not be- 
used otherwise than in connection or com- 
bination with devices included in the other- 
reissues, while, if it is susceptible of use in 
connection with other modes of hinging the 
cutter-bar, which would not include the de- 
vices claimed in such reissues, the result more 
conclusively follows, that the expiration of- 
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that patent fonns no justification for infrin- 
ging tlie otlier reissued and extended patents. 

5. The question of the novelty of the In- 
vention claimed by the complainant, and 
whether he Tvas the first inventor, was very 
elaborately discussed in this court by the 
<?ounsel defending the case of Wheeler v. 
Clipper Co. [Case No. a7,4933, upon the same 
proofs which are presented in this, bearing on 
those questions. The Inflluenoe of the same 
prior patents, applications for patents, in- 
ventions, attempted inventions, experiments, 
and failures, upon the inventions of others, 
was discussed in that case, and also in the 
case of Aultman v. Holley [Id. 656], and to 
some extent also, in Kirby v. Dodge & Stev- 
enson Co, [Id. 7,838]. Those questions have 
again been most elaborately reviewed on 
some alleged new aspects of the questions 
considered, and I have endeavored to give to 
the views of counsel not only a patient, but a 
careful attention, and I am constrained to 
the same conclusion, in this case, as is stated 
In the former cases, and what is stated on 
the subject, without a discussion of each pat- 
ent, invention, and experiment in detail, in 
Wheeler v. Clipper Co., and Aultman v. Hol- 
ley [supra], must be taken as my opinion in 
this case. 

6. As to infringement by the defendant, the 
resistance of the charge depends very large- 
ly upon an impeachment of the complainant's 
title as inventor of the several devices em- 
ployed by the defendant So far as the de- 
nial of any infringement of the complainant's 
exclusive rights depends upon that impeach- 
ment, what has already above been said suf- 
ficiently overrules it. In relation to the spe- 
cific claims infringed, much that was said in 
the Clipper Case, is applicable to the defend- 
ant's machine. The infringement seems to 
me very clear. It includes, and, in substance, 
uses the devices embraced in the third and 
fourth claims of reissue number 875, and, 
probably, at least one other, but only the in- 
fringement of the third and fourth was urged 
by the counsel for the complainant; also, 
what is embraced in the claims in reissue 
number 877, the claims in reissues numbers 
S78, 879, and 2,610, and the first, fourth, fifth, 
sixth, and eighth claims in reissue number 
2,632. The testimony of the expert, Mr. Ren- 
wick, is full and explicit, that the defendant's 
machine contains all these devices or com- 
binations. My conclusion upon all the proofs 
is in conformity with his testimony to that 
-effect. The witness also testifies, that the de- 
fendant's machine contains also substantially 
the same combination described in reissue 
number 2,632, and referred to in the third 
claim thereof; but, as the counsel for the 
complainant, in his printed argument sub- 
mitted, expressly states that the clairns in 
this patent, alleged to be infringed, are the 
first, fourth, fifth, sixth, and eighth, I confine 
the decision to those claims. 

Without further detailed discussion of the 
numerous points and arguments most ably 



presented by the counsel in this case, I must 
content myself with saying, that, after a la- 
borious examination of the case, I am of 
opinion that the complainant is entitied to a 
decree in conformity with the foregoing opin- 
ion, declaring the infringement and directing 
an account of profits, but, for reasons above 
stated, that account must begin with the 8th 
of July, 1868, and, inasmuch as the com- 
plainant has, since the filing of the bill in this 
case, and on the 3d of July, 1872, assigned 
and transferred all his right, titie, and inter- 
est in these patents to Cornelius Aultman, as 
alleged in the defendant's supplemental an- 
swer, the account must terminate with the 
last-named date, after which the complainant 
has no interest in the profits of the defend- 
ant's infringement, and no interest to be pro- 
tected by injunction. The usual reference 
wiU be made to take such account, and the 
amount reported must be decreed to the com- 
plainant, with costs. 

[For another case involving this patent, see 
note to Wheeler v. Clipper Mower & Reaper Co., 
Case No. 17,493.] 



WHEELER (MERCHANTS' & MANUFAC- 
TURERS' NAT. BANK v.). See Case No. 
9,439. 

WHEELER (NUTTER v.). See Case No. 10,- 
384. 



Case Wo. 17,500. 

WHEELER et ah v. SIMPSON et al. 

HOE et al. v. SAME. 

[1 Ban. & A. 420; i 6 O. G. 435.] 

Circuit Court, N. D. New York. Sept, 1874. 

Infkingement op Patents — ^Validity of Ci<aim3 
— Laws. 

1. A patent for a saw, claiming, in combina- 
tion, clearing teeth hollowed out in front, so as 
to plane out the wood between the scores cut by 
the fleam teeth, is not infringed by a saw in 
which the wood is rasped out by clearing teeth, 
which are straight and perpendicular in front 

2. A claim for an effect or function, in the 
abstract, cannot he sustained; the means by 
which the effect is produced, or the function 
performed, must be specified. 

3. A saw having its fleam teeth of the usual 
triangular form, with intervals between them, 
operates by means of a construction so unlike 
that of a saw having its fleam teeth arranged 
in pairs, with only a perpendicular slit between 
them, that it is no infringement of a patent for 
the latter, although the effect may be the same. 

[These were suits in equity, brought re- 
spectively by Elisha P. Wheeler and others 
and by Richard M. Hoe and others against 
Ambrose H. Simpson and others for alleged 
infringement of a patent] 

C. A. Durgin and Mr. Everett, for com- 
plainants. 

O. B. Collier, for defendants. 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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BXnSTT, Oireult Justice. The plaintiffs in 
tlie Wheeler suit, are the assignees of the 
patent for "Improvement in saws," known 
.as reissue No. 4,096, dated August 9, 1870, 
the original of which was dated June 21, 
1853, No. 9,807, and of which Joseph H. 
Tuttle was the original inventoi*. 

No question is here made, of the regulairity 

♦of the plaintiffs* title, or of the sufBciency 

of the reissued patent. The defendants plant 

themselves solely upon the grotmd, that they 

.are not infringers of the patent described. 

What is claimed as the invention of Joseph 
H. Tuttle, under the reissue No. 4,096, is: 

"(1) The saw herein described, having a 
-series of alternate sets of fleam and curved 
planing teeth, located upon the same plate 
-or blade, the sets of fleam teeth for scoring 
■the sides of the kerf, and sets of curved 
planing teeth for removing the wood be- 
tween the scores, when constructed and ar- 
I'anged to operate in the manner shown and 
described. 

"(2) A saw, as above described, having a 
series of alternate sets, or pairs, of scoring 
and curved planing teeth, the sets or pairs 
of scoring set to opposite sides of the blades 
to score the wood on the opposite sides of 
the kerf, the sets, or pairs, of curved planing 
teeth set back to back, and projecting less 
than the scoring teeth, and, when thus con- 
structed and arranged, act as gauges to con- 
-■trol the depth that the scoring teeth may 
cut, substantially in the manner described 
4ind shown." 

Pleam teeth, set in opposite directions, are 
not claimed as an invention. These are 
used in all cross-cut saws. 

Hooked or curved teeth are not claimed as 
:a part of the invention. Such teeth were 
previously well known in saws, and were 
used in Clark's patent of 1849, referred to 
in the Tuttle specification. The use of scor- 
ing teeth and of planing teeth upon the same 
blade, is not claimed as an invention. This 
<use was previously well known, and was 
■£L part of Rone's rejected application, in the 
plaintiffs' specification also referred to. 

The position and use of these different 
teeth, in the "manner described in the speci- 
fication," is the plaintiffs' invention. What 
is the manner referred to? 

(1) The fleam teeth project beyond the 
■cutting teeth and cut two straight scores, 
one on each side of the kerf. (2) The 
hooked teeth are set back to back, and, at 
such distance, that while the cut is made 
by one tooth, the back of the other regu- 
lates the depth of the cut, the teeth not 
cutting serving as guides to those that are 
cutting. By this means, cutting is done, in 
'both directions, from end to end. (3) The 
hooked teeth are cut away under the front 
■edge in the form of an irregular curve, so 
as to produce a uniform planing or cutting, 
instead of a rasping edge. 

The combination of these teeth, in the 
manner thus described, is the invention pat- 
•ented. 



Mr. Crawford, an expert, and the only one 
examined, says, that Mr. Tuttle's advance, 
in this invention, was this: "In the con- 
struction and arrangement of the teeth, by 
which the wood scored by the scoring teeth 
on the opposite sides of the kerf was re.- 
moved from the pathway of the saw, and 
also in constructing the clearing teeth, that 
they should act as gauges to determine the 
depth at which the scoring teeth should act 
in the wood." 

This definition differs from the patent in 
these respects: (a) The patent does not 
claim an advance in that the scoring teeth 
remove the wood from the pathway of the 
saw. (b) It omits the claim of the patent^ 
that the wood is removed by a planing, in- 
stead of a rasping operation, (c) It omits 
the effect of the combined action of scoring 
teeth, and curved clearing teeth, set as de- 
scribed in the patent. The difference is il- 
lustrated by the evidence of complainants' 
expert in a former case, read on the hearing 
of this case: "(7) Do you not consider that 
it is of the essence of the invention of Joseph 
H. Tuttle, as described in reissued patent 
4,096, that the clearing teeth should have 
this planing, in contradistinction of the 
scraping action? Answer. That, I believe 
to be one of the essential features of the in- 
vention of Joseph H. Tuttle, as recited in 
the said reissue of letters patent. (9) You 
do not find in Larimun's patent, or in de- 
fendants' patent (Ex. p.), any teeth having 
the planing action, or that could be called 
planing teeth, do you? Answer. I do not; 
as the teeth denominated clearing teeth 
would come under what I denominate as 
clearing teeth having a scraping instead of 
a planing action." 

On the cross examination of the expert 
Crawford, the following occurs: "(4) Cross 
question. What is the difference in the mode 
of clearing in the original letters patent 
here and in Exhibit E, defendants' patent, 
if any? Answer. All the difference I can 
define is, that in Exhibits A and B, the wood 
in the kerf is planed out, while that in Ex- 
hibit B is scraped out." 

The difference in the drawing, annexed to 
and forming a part of the several patents, 
shows that the machines are designed to 
produce the effect, in one, of planing out the 
kerf, and in the other, of rasping it out. 
(Plahitiff's Patent, Record, p. 18.) 

This drawing 



My.f. 
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shows the irregular curve upon the face of 
the clearing teeth, intended to cut or plane 
out the kerf, and which has that effect 
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Defendants' saw, Exhibit "E," Record, p. 



32, 




The drawing, forming a part of the speci- 
fication of the defendants' patent, shows no 
teeth having a curved or cutting edge, but 
they are straight in their form and rasping 
in their operation. The one set of teeth 
cuts or planes out the wood, the other rasps 
or scrapes it out. In its want of plaintiffs' 
combination, and in the non-use of a planing 
operation, defendants' machine is essentially 
different from the plaintifts' patent, and the 
proof of infringement fails. There is, I con- 
ceive, a coincidence in this, that the clear- 
ing teeth in each machine operate as a gauge 
or guide, to determine the depth of the cut 
of the scoring teeth. But, I think, an ac- 
tion for an infringement cannot be main- 
tained upon this ground. 

It is too well settled, to need the citation 
of authorities, that a claim for an effect or 
a function, in the abstract, is not patentable. 
The m6de and machinery by which the ef- 
fect is produced must be set forth. The 
party cannot, for example, sustain a patent 
for determining the depth of the cut of cut- 
ting teeth, in the abstract, or by any and 
aU means that may be suggested. He must, 
as in the present case has been done, specify 
how he determines the depth of the cut. 
Thus, the patent says, that the teeth are 
cut away under the front or cutting edge, 
in the form of an irregular curve standing 
at an angle of forty five degrees, placed 
back to back, and curved in opposite direc- 
tions at a suitable distance from each other, 
and "when thus constructed and arranged 
to act as gauges to control the depth that 
the scoring teeth may cut." 

The teeth in the defendants' saw, by 
which a like effect is produced, are not "thus 
constructed and arranged." The construc- 
tion and arrangement differ in these essen- 
tial particulars; The teeth in the plaintiffs' 
patent are cut in the form of an irregular 
curve; those in the defendants' patent are 
straight. The plaintiffs' teeth are cut away 
under their cutting edges; the defendants' 
are not. The plaintiffs' are necessarily re- 
quired to be at a considerable distance from 
each other, or the effect fails. No such ne- 
cessity exists, as to the location of the teeth, 
in defendants' patent. In my judgment, 
there is no infringement proved. 

In the Hoe ease, the plaintiffs' patent. No. 
37,835, is for "the employment of alternate 
clearing teeth dd, the ends of which are 
concave or notched so as to form sharp or 
pointed corners, in combination with the 



triangular pairs of cutting teeth a3,, arranged 
on a single blade, substantially as and for 
the purposes herein set forth." 

The claim of the patent is for the use of 
certain described cutting teeth, in combina- 
tion with the clearing teeth, as described. 

The cutting teeth are in this form 




as described in the plaintiffs' patent. 

The cutting teeth of the defendants' saws 
are in this form, 




and are different, in all their essential par- 
ticulars, from those described in the plain- 
tiffs' patent. While the same result may be 
produced, to wit, that the fleam teeth cut 
down the sides, and the clearing teeth cut 
out the wood, the result is not produced by 
teeth of the same form or character. 

The expert Crawford says: "The opera- 
tions and functions of the teeth in the two 
exhibits are the same," He also says that, 
"the combinations and arrangements of the 
teeth are the same, all the difference being, 
that in plaintiffs' patent the scoring teeth, 
at their cutting points, are nearer together 
than in Exhibit E." 

I understand the plaintiffs' patent to be 
limited to the use of notched clearing teeth, 
in combination with the particular triangu- 
lar pairs of cutting teeth, which he describes. 
Thus, in his prior patent of January 6, 1863, 
he says: "I do not claim, broadly, the use 
of alternate pairs of cutting teeth with in- 
termediate plane teeth, as I am aware that 
such, with the points situated at a consid- 
erable distance apart, have been used before; 
but, what I claim as my invention is the use 
of alternate triangular pairs of cutting teeth 
aa, separated individually by the narrow 
slit b, and with their points resting closely 
together, in combination," etc. 

The patent sued on, purports only to be ah 
improvement upon the one of January 6, 
1863, and, in my judgment, it is limited to 
a combination of cutting teeth, with the par- 
ticular form of fleam teeth described in the 
patent of March 3, 1863. Although the op- 
eration and function of the teeth in the de- 
fendants' patent may be the same, they are 
produced by means of instruments quite dif- 
ferent in their construction. I cannot agree 
with the statement, that the construction 
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and arrangement of the teeth, in the two 
patents, are the same. In the January pat- 
ent, the cutting teeth are thus described: 
"I make each pair of the cutting teeth aa, 
combined in the usual triangular pointed 
form of a single ordinary tooth, but a little 
larger, to give sufficient strength, and with 
a narrow central slit or opening b, between 
them, extending from point to base, as repre- 
sented. The points of the teeth are thus sit- 
uated closely together, nearly opposite each 
other laterally." The same form is pre- 
served and set forth in the "patent sued on. 
The cutting teeth, used in the defendants' 
saw, possess none of these peculiarities. 
They are the ordinary cutting teeth, which 
have been in use for ages. There is no in- 
fringement proved. In each ease, the bills 
must be dismissed with costs. 



"WHEELER (SOCIETY FOR THE PROPA- 
GATION OF THE GOSPEL v.). See 
Case No. 13,156. 



Case K"o. 17,501. 

WHEELER V. SUMNER. 

[4 Mason, 183.] i 

Circuit Court, D. Massachusetts. Oct, Term, 
1826. 

Assignment of Vessel at Sea— Taking Posses- 
sion — ^Pbiob Attachment. 

1. "Where A made an assignment of a vessel 
at sea in trust to B, to indemnify B for in- 
dorsements, and also to pay the demands of 
certain other creditors named in the convey- 
ance, held, that the taking ijossession of the 
said vessel by B, in a reasonable time and man- 
ner after her return, would be a suflScient de- 
livery and possession to support the assignment, 
altliough other creditors of A should attach the 
vessel before such possession was obtained. 

2. It was not necessary, to the validity of the 
assignment, that the preferred creditors should 
be technically parties to it, nor that their as- 
sent should in any manner be given to it at 
the time of its execution, provided they assented 
before any attachment of the property. 

3. The assignment being for the benefit of the 
preferred creditors unconditionally and without 
any stipulation for a release or otherwise, the 
law would, in such case, presume the assent of 
the creditors. 

Trespass for taking and attaching the brig 
Fair American. Plea, aa to force and arms, 
not guilty: 2. As to residue of trespass, that 
the defendant [Charles P. Sumner], as sheriff 
of the county of Suffolk, attached the vessel 
as the property of Jonathan Bartlett Repli- 
cation, traversing that the vessel was the 
property of Jonathan Bartlett at the time of 
the attachment Issue on the traverse. 

At the trial it appeared in evidence, that 
Jonathan Bartlett was, on the 7th of April, 
1826, the owner of the brig Pair American, 
and being Indebted to certain persons, on 
that day made an assignment to the plain- 
tiff [Samuel Wheeler] of the brig, and cer- 

1 [Reported by William P. Mason, Esq.] 
29FBD.CAS.— 58 



tain other property, in trust, to indemnify 
the plaintiff, as his indorser, and to pay the 
other creditors named in the conveyance. 
The conveyance was by a deed poll. After- 
wards, on the same day, Jonathan Bartlett 
executed a bill of sale of the brig to the 
plaintiff in the form required by the regis- 
try act, for the consideration of 2000 dollars, 
the plaintiff being an indorser for Bartlett 
on a note for that amount. On the 10th of 
April the enumerated creditors signed a pa- 
per assenting to the trust, and requiring the 
trustee to execute it. At this time the brig 
was at sea. The attachment was made by the 
sheriff on the 15th of April, at the suit of a 
creditor of Bartlett; the brig having at that 
time arrived from her voyage at Boston. 
The plaintiff, as soon as practicable, demand- 
ed possession of the brig of the sheriff, which 
was refused, and she wa^ afterwards sold by 
the sheriff to satisfy the judgment in the suit 
on which she was attached. After the attach- 
ment a moreformal assignmentwas prepared 
and executed by the debtor, the plaintiff, and 
the other creditors. The principal question 
in the cause was, whether the conveyance o*f 
the 7th. of April was fraudulent as to cred- 
itors or not. 

Mr. Parker, for defendant, took various ex- 
ceptions to it. 
Webster & Bliss, for plaintiff. 

STORY, Circuit Justice, after summing up 
the facts, proceeded as follows. The principal 
question in this ease is, whether the assign- 
ment is bona fide, or fraudulent as to credit- 
ors. If bona fide and for a valuable consid- 
eration, then, though it may fail as to all the 
other preferred creditors, yet it is good to 
protect the plaintiff to the extent of his lia- 
bility for his indorsement of the note of 20O 
dollars. And if so, then the property in the 
brig Pair American passed by the assign- 
ment and bill of sale, and the plaintiff is enti- 
tled to recover. For this is not like the ease of 
a foreign attachment Here the plaintiff is 
entitled to recover the property itself, which 
he holds by a regular and good transfer; 
and the defendant must be deemed a tres- 
passer to that extent 

Many of the objections taken by the de- 
fendant's counsel have been already dispos- 
ed of by the court There are some, however, 
which require a more direct opinion. First, 
it is said, that the assignment is void, be- 
cause the preferred creditors were not par- 
ties to it, neither did they assent to it at the 
time of its execution. It is contended, that 
either defect is fatal. I am of a different 
opinion. It was not necessary, to the validi- 
ty of the assignment that the creditors 
should be technically parties to it; nor that 
their assent should in any manner be given 
to it at the time of its execution. It is suf- 
ficient. If they assented to it before the pres- 
ent attaehmeuT, and that Is conclusively 
proved. But this objection, if sustained. 
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would only go to the ultimate interest of the 
other preferred creditors in the property as- 
signed; for as to the plaintiff, if it was bona 
fide, he is entitled to hold it, for he assented, 
and is a party to the deed. Secondly, it is 
objected, that here there was no delivery of 
the possession at the time of the conveyance. 
But that was unnecessary, because no deliv- 
ery of possession can be of a ship at sea, and 
a sale of her, under such circumstances, is 
good without it. It is sufficient, if the ven- 
dee takes possession, and asserts his title in 
a reasonable time and manner after her re- 
turn. It is of no consequence whether, up- 
on her return, the creditors of the vendor 
attach her before the vendee obtains posses- 
sion or not. His title is not affected by any- 
thing but fraud or gross laches on liis part. 
I will only ado, that in this case, as the 
assignment was foiT the benefit of the pre- 
ferred creditors uncopditionally, and with- 
out any stipulation for a release or other- 
wise, the law would, in such a case> presume 
the assent of the creditors; for the assign- 
ment could not but be for their benefit, being 
made by an insolvent debtor. Here, howev- 
er, there has been an express assent before 
the attachment. 

Verdict for the plaintiff. 



WHEELER & WII^ON MANUF'G CO. 
(CORIilSS v.). See Case No. 3,233. 



Case Wo. 17,503. 

WHEBIiING V. BALTIMORE et al. 

[1 Hughes, 90.] i 

Circait Court, D. Maryland. Dec, 1862. 

Mandamds bt Fedeual Courts— Cobpoeations— 
Rights of Stockholders — EcjoiTr Jorisdig- 
TioN — Citizenship of Cokforations — Chahtbb 
Powers. 

1. The power of the United States circuit 
courts to issue the writ of mandamus is con- 
fined to those causes in which it may he neces- 
sary to the exercise of their jurisdiction, and 
therefore such court may entertain a hill in 
chancery, in eases where mandamus would be 
an ample remedy in a state court, if it is not a 
necessary remedy in the United States court. 

2. Where an incorporated company would be 
the proper complainant in a chancery suit, but 
refuses or elects not to bring the suit when re- 
quired by a stockholder to do so, and the con- 
troversy is between different classes of its stocli- 
holders, a court wiU entertain a bill, brought by 
a stockholder, to settle such controversy. 

3. If a company be incorporated by two 
states, a citizen of one of the states may sue it 
in a United Stat^ court in the other state in 
which it is incorporated. 

[Cited in Uphoff v. Chicago, St. L. & N. O. 
R. Co., 5 Fed. 548.] 

4. Corporations have no other power than 
such as are expressly granted by their charter, 
or as are necessary to carry into effect the pow- 
ers expressly granted. 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



5. Under the charter of the Baltimore and 
Ohio Railroad, granted in 1826, and the subse- 
quent acts of the legislature supplemental there- 
to, no express authority was given the city of 
Baltimore to appoint directors to represent an 
increase of stock derived from a stock divi^ 
dend, and therefore an appointment by the city 
of four new directors to represent stock so de- 
rived, was held to be illegal. 

In equity. 

This biU is filed by the city of Wheeling, as 
a stockholder in the Baltimore and Ohio Rail- 
road Company, on behalf of itself and all oth- 
ers of the private stockholders who, being en- 
titled, shall come in and contribute to the cost 
of this proceeding. 

After alluding to the original act of incorpo- 
ration of said Baltimore and Ohio Railroad 
Company, the bill states that by the second 
section of said original charter, the said eijy 
of Baltimore was authorized to subscribe for 
5000 shares of stock in said corporation, and 
that by a resolution of the mayor and city 
council of Baltimore, approved on the 20th of 
March, 1827, the mayor was authorized, in 
pursuance of said act, to subscribe in the name 
of the said mayor and city council for the said 
5000 shares, and did so subscribe. That after- 
wards, by an act of the general assembly of 
Maryland, passed at December session, 1835 
(chapter 127), the said mayor and city council 
were authorized to subscribe for 30,000 shai'es 
of stock in said company, in addition to the 
subscription previously made by it, and above 
mentioned; and that by a resolution of the 
mayor and city council aforesaid, approved 
17th of March, 1836, the mayor was author- 
ized, in pursuance of said last-mentioned act, 
to subscribe for the said additional 30,000 
shares, and did so subscribe. That the said 
35,000 shares, so authorized to be subscribed 
for by the acts aforesaid, are all the shares 
in said company which the said mayor and 
city council of Baltimore have subscribed for 
to the capital stock of said company, .and that, 
the said mayor and city council hold no other 
shares in the capital stock of said company 
as subscribed for to it, except the 35,000 shares 
aforesaid. That on the 17th day of December, 

1856, the said Baltimore and Ohio Railroad 
declared an extra dividend of 30 per cent, on 
the capital stock of the company, payable on 
or after the 12th January, 1857, to all stock- 
holders holding stock on the 22d day of De- 
cember, 1856, in certificates of indebtedness, 
bearing an interest from the 1st day of June, 

1857, of six per cent per annum, payable 
half-yearly on the 1st day of December and 
June, in each year, imtil the 1st day of June, 
1862, inclusive, after which last-mentioned 
date, by the terms of the resolution declaring 
said dividend, the said certificates of indebted- 
ness should be converted into the stock of the 
said company at par. That the whole num- 
ber of shares of stock in the said company, on 
the 22d day of December, 1856, was 101,102, of 
which niunber on that day 59,246 shares were 
held by the private stockholders in said com- 
pany. And that on the said last-mentioned 
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day, the said mayor and city council of Balli- 
more held and owned no other stoclc In said 
company except the 35,000 shares whieh had 
been subscribed for by them as aforesaid. 
That the certificate for the portion of the ex- 
tra dividend above mentioned, belonging to 
the said mayor and city council of Baltimore, 
for and in respect of its said 35,000 shares, 
was duly delivered to them, and the interest 
thereon paid up to the 1st of June, 1862, in- 
clusive, since which time, viz., on the 26th day 
of Jime, 1862, the said certificate has been 
converted, piu:suant to its terms and the tenor 
of the dividend resolution, into stoclc of the 
said company, amounting to one million and 
fifty thousand dollars, and that said stock was 
not subscribed for by the said mayor and city 
council, or acquired by it in any other way 
than as heretofore detailed, viz., as the fruit 
and dividend of its 33,000 subscribed shares 
aforesaid. And it prays for an injunction 
against the mayor and city council of Balti- 
more to restrain them from appointing any per- 
sons as directors of the Baltimore and Ohio 
Railroad Company for or in behalf or in virtue 
of the stodc in said company, acquired by 
them as and for a dividend under the extra 
dividend resolution passed by said company 
on the 17th December, 1856, and that existing 
appointments of any persons as such directors 
may be annulled and declared void, and that 
John A. Thompson, Henry S. Hunt, Aaron 
Fenton, and John Dennison may be enjoined 
from taking their seats as directors at the 
board of the Baltimore and Ohio Railroad 
Company, or acting in any way as such di- 
rectors by virtue of their appointment made 
by the mayor and city council of Baltimore, 
on the 2d and 3d days of October, 1862, and 
that the said Baltimore and Ohio Railroad 
Company may be enjoined from permitting or 
suffering the said persons from taking seats 
at its board or acting hi any way as directors 
under any appointments made or that may be 
made by the mayor and city council of Balti- 
more, in virtue of the stock so acquired by 
them as a dividend under the extra dividend 
resolution aforesaid. An answer has been filed 
by the mayor and city council of Baltimore, 
and also by Messrs. Thompson, Fenton, Den- 
nison, and Hunt, the directors appointed by 
the said city in October last. These gentle- 
men adopt the answer of the corporation, 
which is at great length, and present several 
defences to the relief sought by the complain- 
ant. The Baltimore and Ohio Railroad Com- 
pany have not answered the bill. The corpo- 
ration claims the right to appoint these four 
additional directors by virtue of the 7th sec- 
tion of the act of ISlaryland of 1826, c, 123 (the 
original act of incorporation of the Baltimore 
and Ohio Railroad Company), and upon the 
construction of this act the merits of this con- 
troversy depend. 

GILES, District Judge. Independent of 
the merits of this controversy, several ob- 
jections have been taken by the learned 



counsel for the defendants to the right of 
the complainant to the relief sought by this 
bill. A'nd I shall discuss them in the order 
in which they were noticed by the counsel 
for complainant— and first, that the proper 
remedy in this case is a mandamus which 
can give full and adequate relief if complain- 
ant is entitled to any; and that equity will 
never interfere by injunction where there is 
full and adequate relief in a court of law. I 
grant that if this were a case in one of the 
courts of our state, the objection would be 
unanswerable. The courts of the state, hav- 
ing full power to grant a mandamus where 
such a remedy is appropriate and adequate 
to give the relief sought, would not and 
ought not to interfere by the exercise of its 
equity jurisdiction, which supposes that the 
party has no adequate relief at law. 

But how stands the matter in a court of 
the United States? By the 14th section of 
the judiciary act of 1789 [1 Stat. 81] c. 20, it 
is enacted "that all the beforementioned 
courts of the United States shall have power 
to issue writs of scire facias, habeas corpus, 
and all other writs not specially provided for 
"by statute, which may be necessary for the 
exercise of their respective .juris.dictions, and 
agreeable to the principles and usages of 
law." It is under that part of the section I 
have italicized that the courts of the United 
States derive their authority to issue a man- 
damus. It is only in cases where it is nec- 
essary to the exercise of their respective ju- 
risdictions. One of the learned counsel for 
the defendants contended that it was within 
the true meaning of this section, when the 
mandamus was issued in a case over which 
the courts of the United States had jurisdic- 
tion, from the character of the parties to it, 
or otherwise— although the mandamus might 
have been the original process in the case. 
But this is no longer an open question in this 
court. The supreme court has decided in 
[Riggs V. Lindsay] 7 Cranch [11 U. S.] 504, 
that the power in the circuit courts to issue 
the writ of mandamus is confined exclusive- 
ly to those cases in which it may be necessa- 
ry to the exercise of their jurisdiction. And 
they held that the circuit court did not pos- 
sess the power to issue the writ in that case, 
which was a motion to issue a mandamus to 
a register of a land office in Ohio. I under- 
stand this decision as construing the 14th 
section of the act of 1789 to give the power 
to issue the writ of mandamus only in aid 
of a judgment of the circuit court. And thiS 
is made clear by reference to the cases of 
McClury v. Silliman, 6 Wheat [19 U. S.] 
598; Kendall v. U. S., 12 Pet. [37 U. S.] 617; 
Wayman v. Southard, 10 Wheat. [23 U. S.] 
22; and Board of Com'rs of Knox Co. v. 
AspinwaU, 24 How. [65 U. S.] 384. In Mc- 
Clury V. Silliman, Justice Johnson, deliver- 
ing the opinion of the supreme court, says: 
"It is now contended that as the parties to 
this controversy are competent to sue un- 
der the eleventh section, being citizens of 
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different states, this is a case -within the pro- 
visions of the fourteenth section, and the cir- 
cuit court was vested -with the power to is- 
sue this writ, under the description of 'a writ 
not specially provided for by statute,' but 
'necessary for the exercise of its jurisdic- 
tion/ " This is the ground taken, as I un- 
derstand, by the counsel in this ease. Jus- 
tice Johnson says: "The fourteenth section 
of the act under consideration could only 
have been intended to vest the power now 
contended for in cases where the jurisdiction 
already exists, and where it is to be courted 
or acquired by means of the writ proposed 
to be sued out." And the supreme court in 
sustaining the writ of mandamus issued by 
the circuit court for the District of Columbia, 
in the case of Kendall v. U. S. [107 U. S.] 
437, did it upon the ground that that court 
was vested with broader power and jurisdic- 
tion in this respect than are vested in the 
circuit courts of the United States in the sev- 
eral states, I am of opinion, therefore, that 
this objection is not valid. 

The second objection urged by the defend- 
ant's counsel is, that the bill should have 
been filed in the corporate name of the "Bal- 
timore and Ohio Eailroad Company," and 
that this is not one of those eases in which a 
private stocliholder has the right to institute 
proceedings in his own name. 

Now the bill alleges "that the said compa- 
ny in its corporate capacity has made no de- 
fense, nor taken any steps in denial of the 
pretensions aforesaid of the said city of Bal- 
timore, although respectfully requested to 
do so by your orator, which through its coun- 
sel adressed to the president and directors 
of said company the two notes, copies of 
which are herewith filed, to neither of which 
has any answer been made; and that your 
orator has reason to apprehend, and does 
apprehend and charge, that the said com- 
pany does not intend to initiate any proceed- 
ings in the premises, but means to leave the 
private stockholders to defend themselves." 
The failure of the company to reply to the 
two notes of the complainant's counsel, and 
to file an answer to this bill, shows clearly 
that this charge of the bill is true. And in- 
asmuch as the facts of the case show that 
there are three classes of stockholders in the 
Baltimore and Ohio Railroad Company 
whose interests In reference to this contro- 
versy are in conflict, there is wisdom in the 
course pursued by the president and direct- 
ors of the company. They could not with 
propriety take sides with either class of 
stockholders. For this reason, if for none 
other, the private stockholders should be 
permitted to file a bill in their own name, to 
have this controversy between themselves 
and the other stockholders of the company 
finally decided, and to obtain such relief in 
the premises to which they may show theih- 
selves entitled. 

But I consider this case within the spirit, 
of the decisions made in the two cases refer- 



red to in the argument, viz., Campbell v. 
Poultney, in 6 Gill & J. 102; and Dodge v. 
Woolsey, 18 How. [59 U. S.] 344. Whenever 
the course pursued by the corporate body 
would amount to a breach of trust, or be a 
violation of the chartered rights of the stock- 
holders, and there exists no adequate reme- 
dy at law, a court of equity will interfere, 
and its powers may be put in. motion by a 
single shareholder, though it is usual for 
him to act for himself and all the other 
stockholders similarly situated who will 
come in and contribute to the expense of the 
suit. Much stronger, however, is the claim 
of this complainant to be permitted to in- 
stitute these proceedings in its own name, 
as I have shown .that the corporation whicn 
represents all its shareholders could not with 
propriety institute this proceeding. 

The third objection is to the jurisdiction of 
the court. It is contended by the defend- 
ant's counsel, that inasmuch as the charter 
of the Baltimore and Ohio Railroad was con- 
firmed by the legislature of Virginia, said 
company became a corporation of that state; 
the complainant, which is also a corporation 
of Virginia, cannot institute any proceedings 
against the said railroad company in this 
court. But this, too, is no longer an open 
question, the very point having been decided 
by the supreme court in the case of Marshall 
V. Baltimore & O- R. Co., 16 How. [59 U. 
S.] 314. Marshall was a citizen of Virginia, 
and as such sued the Baltimore and Ohio 
Railroad Company in this court, and the su- 
preme court held that the suit was properly 
instituted. 

Having thus disposed of the objections to 
the character and form of this bill, and to 
the nature of the relief sought by it, I now 
come to the merits of this controversy. The 
corporation of Baltimore claim that they 
have the right, as the owner of the stock 
which has accrued to them by virtue of the 
extra dividend resolution, to appoint four ad- 
ditional directors in said company. And the 
counsel for the city claim this by virtue of 
the 7th section of the original charter of the 
Baltimore and Ohio Railroad Company. So 
much of that section as relates to this sub- 
ject is in the folio wing, words: "And be it 
enacted, that to continue the succession of 
the president and directors of said company, 
twelve directors shall be chosen annually, 
on the second Monday of October in every 
year, in the city of Baltimore, by the stock- 
holders of said company, and that the state 
of Maryland and the city of Baltimore may 
each appoint one additional director of said 
company for every twenty-five hundred 
shares of stock of said company by them re- 
spectively owned at the time of such elec- 
tion, but shall not be permitted to vote upon 
their stock in the election of the directors by 
the stockholders in general meeting." And 
that part of the 2d section of said act to 
which I shall have occasion to refer, is in 
the following words: "That the capital stock 
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of the Baltimore and Ohio Ralfcoad Compa- 
ny shall be three millions of dollars, in shares 
of one hundred dollars each, of •which ten 
thousand shares shall be reseryed for sub- 
■ scrlption by the state of Maryland, and five 
thousand by the eity of Baltimore, for the 
space of twelve months after the passage of 
this act by the legislature* of Maryland, and 
the remaining fifteen thousand shares may 
be subscribed for by any other corporation 
or by individuals." 

The 11th section of the act is as follows: 
"That if any of the fifteen thousand shares 
of the capital stock of the said company, 
not reserved to the city of Baltimore or the 
state of Maryland, shall remain unsubscrib- 
ed until the organization of the said com- 
pany, or if the shares of the capital stock 
hereinbefore reserved for the said state or 
city, or any part of them, shall not be sub- 
scribed by the said state or city respectively 
during the time for which such stock is re- 
served for them, in either case the president 
and directors of the said company, or a ma- 
jority of them, shall have power to open 
books, and receive subscriptions to any of 
the capital stock of said company which 
may thus remain unsubscribed for, or to sell 
and dispose of such uusubseribed stock for 
the benefit of the company, for any sum not 
under its par value," etc. 

Under this act the city subscribed for the 
five thousand shares reserved for her within 
the time specified, and appointed two direct- 
ors, and has appointed them annually ever 
since, as she has never parted with the said 
stock. The only other subscription the city 
has ever made to the Baltunore and Ohio rail- 
road, was a subscription made in 1836, of 
thirty thousand shares, by virtue of the au- 
thority given to the city by the act. of assem- 
bly of 1835, c 127. The 1st section author- 
ized the city to subscribe to the capital stock 
of the Baltimore and Ohio Railroad Company 
any amount not exceeding three millions of 
dollars over and above the sums heretofore 
subscribed by them. And the 4th section of 
said act authorized the city to appoint an ad- 
ditional director for every five thousand shares 
of the stock of the said company for which 
the eity might subscribe in pursuance of that 
act, and which shall be owned by the city at 
the time of the annual election, with this pro- 
viso at the end of said section: "Provided that 
nothing herein contained shall be taken to 
impair the right which the city has to have 
two directors of the said company for the five 
thousand shares already held by it, whether 
it should make the subscription hereby au- 
thorized or not, nor in any event to have more 
than twelve directors of said company." 
Now it is contended that the authority of the 
city to appoint a director for every two thou- 
sand five hundred shares of stock owned l)y 
said city, at any election, is not to be limited 
to the five thousand shares which the eity was 
authorized to subscribe for by the second sec- 
tion of said original, act, but was an authority 



^to appoint an additional director for any two 
thousand five hundred shares which the said 
city might subscribe for or purchase at' any 
futaire time. Now this construction would be 
plausible if the city possessed the authority, 
in 1826, to subscribe for this or any other rail- 
road stock, independent of any special grant 
of power or authority from the legislature. 
The counsel for the city contend that it had 
such power by virtue of the general authority 
contained in the first section of its charter 
(act of 1796, c. 68), "to purchase and hold 
real, personal, and mixed property, and to 
dispose of the same for the benefit of the 
city." Now it is admitted that if you cannot 
find this power for the eity in its charter, it 
does not exist For corporations (and in this 
aspect there is no difference between munici- 
pal and other corporations) have no other pow- 
ers than such as are expressly granted, or 
such as are necessary to carry into effect the 
powers expressly granted. As authorities up- 
on this point, if any are wanted to sustain so 
clear a proposition, I refer to the following 
cases: Perin v. Chesapeake & D. Canal Co., 
9 How. [50 U. S.] 184; Mayor, etc., of Balti- 
more V. Hughes, 1 Gill & J. 481; Cohen v. 
Vii^ia, 6 Wheat [19 TJ. S.] 264; New Lon- 
don V. Brainard, 22 ConnJ '555; Beatty v. 
'Knowler, 4 Pet [29 U. S.] 152; City of La- 
fayette V. Cox, 5 Ind. 38; Hodges v. City of 
Buffalo, 2 Denio, 112; Kane v. Mayor, etc., 
of Baltimore, 15 Md. 247. The case in 
5 Indiana was very similar to this case. The 
city of Lafayette had undertaken to issue 
bonds to aid in the construction of a railroad, 
relying iipon the authority given to it in its 
charter to create a debt to a limited amount, 
but the court decided that the authority to 
create a debt was limited to a debt to carry 
out the objects specified in the charter. 

I hold it to be very clear, ttierefore, that 
the authority to the city in the 1st section of 
its charter to purchase real, personal, and 
mixed property, is limited to the purchase of 
such as may be necessary for the purposes of 
the corporation, such as houses for its public 
offices to be held in, and furniture to fit them 
up, or to such as may be necessary to enable 
the city to execute the powers conferred upon 
the said corporation by the 8th section of said 
act of 1796. And I am sustained ia this view 
by the acts of the city and the legislature of 
this state from 1826 to the present time. 
The city has never subscribed to any work 
of internal improvement without seeking a 
special authority from the legislature of the 
state for that purpose. This is a legislative 
interpretation of the city charter for a period 
of sixty-six yeais. To some of these laws I 
wiU now refer. 

The act ojf 1831, c. 214, § 2, gave to the 
city the authority to aid in the construction 
of any useful public work authorized by any 
law of the state to the extent of ?1,000,000. 
Act 1835, c. 395, gave authority to the city to 
subscribe for such part of the capital stock of 
the Maiyland Canal Company, and the Balti- 
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more and Ohio Railroad Company, as shall 
not be subscribed by individuals. Act 1853, 
e. 269, gave authorily to the city to aid in the 
construction of the Pittsburg and Connellsville 
Railroad. Act 1854, c. 260, § 4, authorized 
the city to subscribe to the Susquehanna Rail- 
road Company, and the acts of 1826 and 1835, 
to which I have referred in a former part of 
this opinion. The city having then no pow- 
er, in 1826, to subscribe for shares in the Bal- 
timore and Ohio Railroad Company but what 
that act in its 2d section gave, must not the 
authority given to the city in the 7th section 
to appoint one director for each two thou- 
sand five hundred shares by it owned, be lim- 
ited to appoint directors for that five thousand 
shares, and for none other? They could sub- 
scribe for no further shares without a new 
grant of power from the legislature; and we 
see that when the legislature made a new 
grant of power in 1835, they fixed a new basis 
of representation in the board of directors, 
and authorized the city to appoint an addi- 
tional director for each five thousand shares 
of stock by the city subscribed under the 
aet. Now the proviso of the 4th section of 
that act has been much relied upon to warrant 
a different construction of the aet of 1826. I 
remark, in the first place, that the act of 1835 
is a special act to give authority to the city, 
and is not a supplement to the charter of the 
railroad; and although by the railroad re- 
ceiving the city's subscription, they were 
bound to admit the six directors for whose ap- 
pointment that act provided, yet that aet no 
further bound the railroad company, or al- 
tered in any other manner the chartered rights 
of the railroad. Besides, the office of a pro- 
viso is almost universally to limit, and not 
to enlarge power. The power now claimed 
for the city must be found, if it ^sists at all, 
in the 7th section of the act of 1826. It will 
be observed that it was optional with the city 
whether it would subscribe for any amount of 
stock under that act, and the legislature con- 
templated a contingency of that kind when,_ 
in the 11th section, it provided for a sale, etc.,' 
of such part of the stock reserved for the city 
as it might decline to subscribe for within 
the time specified. It was the same contin- 
gency, or a sale of her stock after subscrip- 
tion by the city, that the legislature evidently 
had in view when they used the word "own- 
ed" in the 7th section. I am therefore of 
opinion that the city has no legal authority to 
appoint these four additional directors, and if 
the act of 1835 had not contained the authori- 
ty to appoint the six directors as provided in. 
the 4th section, no such right would have ex- 
isted in the city. This extra dividend stock 
has been issued by the president and directors 
of the Baltimore and Ohio Railroad Company 
to fund the certificates of Indebtedness which 
had been ^ven to the stockholders of said 
company for net profits borrowed from them 
from time to time, and was the exercise of a 
power clearly granted by the 13th section of 
the charter- „ It is, then, so many new shares 



added to the capital stock of the company, 
with only such privileges as belonged to the 
original capital stock, and not having the spe- 
cial privilege or restriction in reference to that 
part belonging to the state and city which 
the legislature thought proper to grant and 
impose in the 7th section of the original char- 
ter. I will therefore grant the Injunction for 
which the complainant has prayed in his bill. 
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Case N"o. 17,503. 

WHELAN V. WASHINGTON. 

[3 Oraneh, C. O. 292.] i 

Circuit Court, District of Columbia. May 
Term, 1828. 

Taxatios of Slaves. 

1. The tax upon the slaves of non-resident 
owners, under the by-law of April 5, 1823, does 
not aeerne until the hiring is complete. 

2. If the tax be paid and received before the 
prosecution commenced, the owner is not liable 
to the penalty. 

Appeal from the judgment of a justice of 
the peace against [Sarah Whelan], a non- 
resident slaveholder for a penalty of $20 for 
not paying the tax of two dollars on a female 
slave, hired out by the defendant, in the city 
of Washington, before the hiring, under the 
second section of the by-law of April 5, 1823. 
The tax was paid before the prosecution was 
commenced. 

THE COURT (nem. con.) was of opinion 
that as the tax was imposed upon slaves 
hired, it did not accrue until the hiring was 
complete; and that if paid and received be- 
fore the prosecution, the defendant was not 
liable to the penalty. Judgment reversed 
with costs. 



Case "No. 17,504. 

WHELPLEY V. BRIE RT. CO. 

[6 Blatehf. 271.] 2 

Circuit Court, S. D. New York. Dec. 16, 1868. 

Corporations— Illegal Issue of Stock — Appoint- 
ment OF Receiver — Injunction. 

1, A bill was filed against a corporation, by 
the holder of alleged shares of its capital stock, 
claiming that they had been illegally issued, 
the same having been issued by the conversion 
into stock of bonds issued by the corporation, 
and praying that their legality might be in- 
quired into, and that, if they should be held to 
be illegal, the plaintifE might be repaid the 
amount paid by him for such alleged shares, 
and that the corporation might be enjoined, 
pending the suit, from disposing of so much of 
its property as would indemnify the plaintiff, 
and that a receiver of that amount might be 
appointed. It appearing that the moneys re- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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ceived by the corporation, on the issue of the 
bonds, had not been kept separate from its 
general funds, and could not be traced and 
identified: Hdd, that the injunction could not 
be granted, or the reeeirer appointed. 

, 2. An order for an injunction or a receiver, 
will not be made in an improper case, even 
on the consent of both parties to the suit, more 
especially where the rights of third parties may 
be concerned. 
[Cited in The Holladay Case, 29 Fed. 236.] 

The bill in this ease -was filed against tlie 
Brie Railway Company, by [Henry B., 
Whelpley,] d. stockholder, charging that he 
■was the oTvner of one thousand shares of its 
stock, and that they were a part of two hun- 
dred thousand shares overissued by said 
company, in violation of its charter, and <ion- 
trary to law. It prayed that such issue of 
stock might be inquired into, and its legal- 
ity, or illegality, be established; that, if it 
should be held that the said issue was il- 
legal and void, the company might be de- 
creed to pay to the plaintiflE the amount paid 
by him for such spurious stock; that the 
company, pending the suit, might be enjoin- 
ed from disposing of its property, or so much 
of it as would indemnify him; and that a 
receiver might be appointed, and the compa- 
ny be decreed to convey to him a sufficient 
amount of moneys, or securities, to enable 
him to pay to the plaintifE the advance made 
by him for said stock, with interest. The 
bill was filed on behalf of the plaintifE; and 
of all other persons holding the alleged over- 
issued stock. The district judge, at cham- 
bers, no opposition being made, and notice 
x)f the application being waived by the com- 
pany, granted the injunction, and appointed 
■a receiver. August Belmont and Ernest B. 
Lucke now came into court with a petition, 
setting forth that they were the holders of 
a portion of such overissued stock, and ask- 
ed to be made parties to the suit, as provided 
for in the bill, and as interested in thp ques- 
tion to be determined by the court, and char- 
ged that the person appointed receiver was 
an unfit person, disqualified for the proper 
discharge of the duties of that office. 

Charles O'Conor, for Belmont and Lucke. 
Edwin W. Stoughton, David Dudley Field, 
and John K. Porter, for defendants. * 

NELSON, Circuit Justice. The question in- 
volved in this alleged overissue of stock de- 
pends upon the construction of several pro- 
visions of the laws of- the state of New York 
concerning the powers and duties of railroad 
corporations. Different and conflicting con- 
structions of such provisions are insisted up- 
on by the respective parties, and the ques- 
tions involved therein, must necessarily come 
up for consideration and disposal, on the 
final hearing of the case, on pleadings and 
proofs;- but, in the view I have taken of 
the case, it will not be necessary, or, per- 
haps proper, to express an opinion in re- 
spect to them, on this preliminary motion. 

I am satisfied, on an examination of the 



bill, and of the papers in opposition, that a 
case has not been made out that will au- 
thorize the court to uphold the order for the 
injunction, or for the appointment of a re- 
ceiver, even assuming the stock in question 
to be a part of an illegal issue or an over 
issue. If the moneys received on the issue 
of the bonds which were converted into 
stock had been kept apart and separate from 
the general funds of the company, and could 
be traced and identified, an equity might 
well arise in behalf of the defrauded stock- 
holders, against the particular fund, and at- 
tach to the same. In equity and conscience, 
the money paid on the issue of the bond, and 
thus traced and identified, would be the mon- 
ey of the person who paid it; and the holder 
of stock, into which the bond had been con- 
verted, and who would represent the bond on 
which the money was paid, would stand in 
the same equitable relation to the fund as 
the person who paid the money. But the 
bin, in this case, does not place the right of 
the plaintiff to follow the moneys advanced 
on the alleged fraudulent issues of stock, on 
the ground that such moneys were kept sep- 
arate and apart from the general funds of, 
the company. On the contrary, it sets up 
the right to' have set apart from these gen- 
eral funds a sufficient amount to reimburse 
the plaintifE for these advances, thereby, im- 
pliedly, at least, admitting that they have 
been commingled with the general mass. 
Besides, the opposing papers show that this is 
the fact. Judge Story thus states the prin- 
ciple applicable to such a case (2 Story, Eq. 
Jur. § 1265): "Where there is any fraud 
touching property, they" (courts of equity) 
"will interfere, and administer a wholesome 
justice, and sometimes even stern justice, in 
favor of innocent persons who are sufferers 
by it, without any fault on their own side. 
This is often done by converting the offend- 
ing party into a trustee, and making the 
property itself subservient to the proper pur- 
poses of recompense, by way of equitable 
trust or lien. Thus, a fraudulent purchaser 
will be held a mere trustee for the honest, 
but deluded and cheated, vendor." And, as 
stated by Lord Elleriborough, in Taylor v. 
Plumer, 3 Maule & S. 562, 575, "it makes 
no difference, in reason or law, into what 
other form, different from the original, the 
change may have been made, whether it be 
into that of promissory notes for the se- 
curity of the money which was produced 
by the sale of the goods," &c., "for, the 
product of, or substitute for, the original 
thing, still follows the nature of the thing 
itself, as long as it can be ascertained to be 
such, and the right only ceases when the 
means of ascertainment fail, which is the 
case when the subject is turned into money, 
and mixed and confounded in a general mass 
of the same description." See, also, Thomp- 
son V. Perkins [Case No. 13,972], and 2 
Story, Bq. Jur. § 1259. Tn the latter condi- 
tion of things, the aggrieved party can come 
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in only as a general creditor, and is entitled 
to no preference, or priority, over that class 
of creditors. This is the condition of the 
plaintiff in this bill. ■ 

It is claimed, by the counsel for Belmont 
and Lucke, that the receiver should be re- 
moved as unfit and disqualified, on the facts 
set forth and admitted in the case, and some 
other person be appointed in his place; and 
that the company is estopped from contest- 
ing the matter, because it assented to the ap- 
pointment of the receiver. I do not assent 
to this view. The company v^aived the no- 
tice "Which is required by the rules and prac- 
tice of this court, before an injunction can 
be issued; but the order for the injunction; 
and for the appointment of a receiver, de- 
pended upon the judgment of the judge v^ho 
granted them. Indeed, I am not prepared 
to admit that an order for an injunction, or 
a receiver, can be made in an improper case, 
even with the consent of both parties, more 
especially where the rights of third persons 
may be concerned. 

My conclusion, on the whole, is, that Bel- 
mont and Lucke be permitted to join as par- 
ties to the suit, that the injunction be dis- 
solved, and that the order appointing a re- 
ceiver be vacated and set aside. 



•WHERRITO? (SHAWHAN v.). See Case No. 
12,728. 
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Case Ho. 17,505. 

WHETOROPT V. BURFORD. 

[2 Oranch, 0. C. 96.] i 

Circuit Court, District of Columbia. 
Term, 1813. 



Dec. 



Assumpsit— Set-Off— Account. 

An account for worls and labor cannot, at the 
trial, be given in evidence upon non assumpsit, 
as a set-ofE, unless the account has been filed 
and notice given. 

Assumpsit, against the defendant, as in- 
dorser of the note of Ambrose "White, indors- 
ed by Burford to Minifie, and by Minifie to 
Whetcroft as his agent and trustee. 

Mr. Law, for defendant, offered to prove 
work and labor done by White for Minifie on 
account of this note. 

Mr. Key, for plaintiff, objected, becaxise no- 
tice of such set-off had not been given before 
the jury was sworn. 

THE COURT (nem. con.), upon considera- 
tion of the Maryland act of 1785, e. 46, § 7, 
which requires the account to be filed, or 
pleaded, refused to receive the evidence. 

[See Case No. 17,507.] 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



Case No. 17,506. 

WHETCROFT v. DTJNLOP. 

[1 Oranch, O. 0. 5.] i 

Circuit Coiirt, District of Columbia. April 
Term, 1801. 

Vacating Judgment— Special Demurrer. 

A special demurrer will not be admitted to 
set aside an office judgment. 

[Tills was an action by Whetcrof t's adminis- 
trator against Jolm Dunlop.] 

THE COURT refused to admit a special de- 
murrer to the declaration to be filed on set- 
ting aside the office judgment The cause of 
demurrer assigned was the want of profert 
of the letters of administration. 



Case ISTo. 17,507. 

WHETCROFT et al. v. WHITE. 

[2 Craneh, C. C. 96.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1813. 

Pkomissort Notes — Indorsement — ^Attachment. 

If the indorser of a promissory note accept 
an order from the indorsee for the amount of 
the note, in favor of a iJiird person, a subse- 
quent attachment of the money in the hands 
of the indorser, by a creditor of the indorsee, 
will not avail him. 

Assumpsit against the maker of a promis- 
sory note indorsed by Burford to Mhiifie, who 
indorsed it to Whetcroft in trust for the bene- 
fit of Minifie. Minifie, being indebted to 
Long, gave him an order on Burford to let 
Long have such goods as he should want. 
Burford accepted the order. Tickers and oth- 
ers, creditors of Minifie, served an attachment 
on Burford, and on White, and on Whetcroft 
Burford afterwards let Long have goods on 
account of the order. 

Mr. Key, for plaintifC, contended that the at- 
tachment having been served on Burford be- 
fore he delivered the goods to Long, (although 
after his acceptance of the order,) boimd Bur- 
ford, .and that his delivery of them afterwards 
was in his own wrong. 

Mr. Law, contra. 

THE COURT (FITZHUGH, Circuit Judge, 
absent,) said the order and acceptance were to 
be presumed to be equal to the amount of 
the debt due from Burford to Minifie, and 
were an assignment thereof to Long; and 
that the assignment of the note to Whetcroft, 
being for the benefit of Minifie, the payment 
by Burford to Long was a good set-off. 

[See Case No. 17,505.] 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 



129 Fed. Gas. page 921] 



(Case No. 17,508) WHETMORB 



Case No. 17,608. 

In re WHETMORB. 

[Deady, 585; 2 Am. Law T. 105; 1 Am. Law 
T. Eep. Bankr. 136.] i 

District Ctoort, D. Oregon. June 18, 1869. 

BAUKHUPTOY — ESEMPTIOS?— .-KIIOXEOUS CLAIM — 

Discharge— Objection by Omitted Cbeditob. 

1. The "business of a contractor" is not a 
"trade, occupation or profession" within the 
meaning of the act (Code Or. 211) exempting 
certain tools and implements from execution. 

2. Where the affidavit to a schedule states 
in the prescribed form, that it contains a state- 
ment of all the bankrupt's estate, its truth is 
not affected by an erroneous claim in such 
schedule that a certain article therein mention- 
ed is exempt from execution. 

3. If the bankrupt makes an erroneous claim 
to property mentioned in the schedule, as be- 
ing exempt from the operation of the bankrupt 
act, it is the duty of the assignee to correct or 
disregard it 

4. Where a bankrupt, in pursuance of an ar- 
rangement with a certain creditor, omits his 
debt from his schedule, such creditor will not 
be permitted to object to the bankrupt's dis- 
charge on that ground. 

[In the matter of W. G. Whetmore, a bank- 
rupt] 

Robert Bybee, for petitioner. 
M. W. Fechheimer, for creditor, 

DEADY, District Judge. On October 27, 
1868, the petitioner was adjudged a bankrupt 
on Ms own petition. No debts having been 
proved against his estate, on March 26, 1869, 
the petitioner filed his petition for final dis- 
charge from his debts. To this petition John 
A. Blanchard, a creditor, appeared and filed 
specification of grounds of opposition to the 
discharga On May 22, 1869, the matter was 
tried by the court, without the intervention of 
a jury. 

The grounds of opposition to the discharge, 
are: (1) That the bankrupt swore falsely in 
his affidavit annexed to his- schedule, in this, 
that he willfully failed to insert therein a cer- 
tain judgment debt due said Blanchard. (2) 
That said bankrupt swore falsely in the affi- 
davit aforesaid, in this, that he claimed a 
horse and spring-wagon, as exempt, on ac- 
count of being necessary to carry, on his busi- 
ness. (3) That said bankrupt swore falsely 
In the affidavit aforesaid, in this, that he will- 
fully failed to insert in his schedule a debt 
due to S. P. Shattuck. 

The latter ground of opposition seems to 
have been made under a misapprehension of 
the facts, and was abandoned on the argu- 
ment 

The second ground of opposition is insuffi- 
cient. The bankrupt is a house carpenter, 
and it may be admitted that a horse and wag- 
on are no part of the tools or implements 
necessary to enable a carpenter to carry on 

1 [Reported by Hon. Matthew P. Deadyj Dis- 
trict Judge, and here reprinted by permission. 
2 Am. Law T. 105, and 1 Am. Law T. Rep. 
Bankr. 136, contain only partial reports,] 



his trade. If he is also engaged in the busi- 
ness of a contractor, he may find it necessary 
to own or employ a team or teams. But the 
business of a contractor is not a "trade, oc- 
cupation or profession" within the meaning of 
the local law of this district, which exempts 
certain tools, implements, etc., from execu- 
tion. Code Or. 211. K the law were con- 
strued otherwise, a merchant or shopkeeper 
might successfully claim his stock-in-trade, of 
whatever value, to be exempt from the opera- 
tions of the act, because the same would be 
necessary to enable him to carry on his busi- 
ness. But the affidavit to schedule B does 
not state that this property was exempt from 
the operation of the act because necessary to 
carry on his bushiess. It is in the prescribed 
form and merely declares "the said schedule 
to be a statement of all his estate, both real 
and personal," etc. In this respect the truth 
of the affidavit is not questioned. True, the 
schedule itself contains a statement that this 
horse and wagon are exempt, but it seems to 
me that this is no part of the affidavit And 
if it were, I do not think it would be suffi- 
cient to prevent the petitioner's discharge. If 
the schedule contains "an accurate inventory" 
of the bankrupt's property, that is sufficient. 
Whether a particular article should be stated 
in the schedule as exempt from the operation 
of the act or not, must often be a mere mat- 
ter of opinion. An error in this respect, 
however gross, if the facts are truly stated, 
it seems to me is not a bar to a discharge. 
K the bankrupt makes an erroneous or un- 
founded claim in this respect, it is the duty 
of the assignee to correct it, and if he fails 
to do his duty in the premises, the creditors 
may appeal to the court for relief. 

As to the first ground of opposition, the tes- 
timony establishes the following facts: 

Before the commencement of the proceed- 
mgs in bankruptcy, the opposing creditor, 
Blanchard, had a judgment against the bank- 
rupt for §16.50. Whetmore, being desirous 
of going through bankruptcy, consulted an at- 
torney, who advised him to settie or arrange 
Blanchard's claim, and go through for the 
rest of his liabilities, which he called "Cariboo 
debts." The" result was that the attorney for 
the bankrupt and Blanchard, with the bank-_ 
rupt's assent, agreed that the attorney would' 
pay the debt of $16.50, and that the same 
might be omitted from the schedules in the 
contemplated proceedings in bankruptcy. 
Whether this transaction amounted to a nova- 
tion by which the debt due from the bank- 
rupt was extinguished, or is a mere promise 
by the attorney to pay the debt of another, 
may be a question. But in any view of the 
matter, the circumstances are sufficient to 
preclude this creditor from opposing the dis- 
charge upon this ground. He agreed and con- 
sented to the omission of the debt from the 
schedule. Upon this understanding the bank- 
rupt filed his petition in bankruptcy, omitting 
this debt from his schedule. The creditor 
having induced the bankrupt to make this 
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.omission ougM not now to be heard to object 
to Ms discharge, on account of it. Of course, 
,1 do not intend to be understood as endorsing 
tlie morality or propriety of this transaction. 
On the contrary, it is quite evident tTiat there 
was an intention to prefer Blanchard eontrarj' 
to law and by the suppression of fact. But 
as to this, the parties are equally in the wrong, 
and the law leaves them as it finds them. 
The discharge is granted. 



Case K^o. 17,509- 

WHBTMORE et al. v. MURDOOK. 
[3 Woodb. & M. 380J i 

Oireuit Court, D. Massachusetts. Oct. Term, 

1847. 

Insolvency— yRACDOLENT Transfers— Accommo- 
dation AcoBPTANOES — New Trial — Newlt- 
DiscovEEBD Evidence — Diligence. 

1. Where one has accepted drafts to accommo- 
date another, payable at a future day, he may 
take notes payable at that day as security. 
And if, in the mean time, the debtor is likely to 
fail, he may exchange these notes for others on 
demand and sue them before the drafts are 
paid, and attach property as security. The ex- 
change may be agreed on and the new notes 
taken and put in suit at once, if the old ones 
are agreed to be returned, and are in fact soon 
returned. 

2. But the parties, under such circumstances, 
being relations, and the debtor going into in- 
solvency the nest day after 'the new notes are 
executed and the attachment made, are, with 
other circumstances, some evidence of collusion 
and 'Want of good consideration. 

3. A verdict given against the validity of the 
new notes will not, in such ease, be set aside as 
against the weight of evidence. 

4. Nor will it be set aside on the ground of 
newly discovered evidence, if at the trial it 
was not proved directly that the old notes had 
been returned, though circumstances were 
shown from which it might be inferred, but 
since the trial the insolvent has disclosed that 
the notes were in fact seasonably returned to 
him. 

5. His admissions or statements as to such 
a prior transaction, made since his property 
was transferred to assignees, and in a suit which 
they defend are not competent evidence, and 
much less are they sufficient to justify a new 
trial, when the plaintiffs decline to swear that 
these facts are newly discovered by them. 

6. Such assignees may defend on the ground 
of fraud or want of consideration, and in 
cases where the insolvent could not, as they rep- 
resent the other creditors in this, rather than 
the debtor. 

7. Nor will a new trial be granted for the 
concealment at the trial of the actual return of 
the old notes, unless that fact was known to the 
assignees, and concealed by them and not by the 
insolvent, as the assignees are the virtual de- 
fendants, and the debtor here was in feeling 
friendly to the plaintiffs, rather than the de- 
fendants. 

8. Due diligence required, in such a case, that 
the plaintiffs should have inquired of the debt- 
or and obtained and used the old notes at the 
former trial. 

- This was an action of assumpsit on two 
promissory notes, made by the defendant 

1 [Reported by Charles L. Woodbury, Esq., 
^nd George Minot, Esq.] 



[Warren Murdoek] to the plaintiffs [David 
W, Whetmore and others], one dated July 3d, 
1846, for ^1236.88, and the other July 8th, 
the same year, for $1682.15. The plaintiffs 
were citizens of New York, and the defend- 
ant of Wareham, Massachusetts. The gen- 
eral issue was. pleaded, and a special notice 
filed, requiring proof of the execution of the 
notes and their consideration and setting up 
payment of them. It appeared in evidence 
that property had been attached the 26th 
of August on the writ which issued Au- 
gust 2oth, 1846, and that the defendant went 
into insolvency under the laws of Massachu- 
setts the day of the attachment, and a war- 
rant issued to a messenger and was published 
the 28th August, 1846. The assignees were 
admitted to defend the action, and sought 
to avoid a recovery here on the ground of 
fraud and collusion between the original 
parties, as well as for the special reasons set 
up in the notice under the plea. The signa- 
ture of the defendant was proved at the trial, 
and the following facts as to the considera- 
tion. The defendant and one of the plain- 
tiffs were brothers, and the latter were In 
the habit of raising money by the sale of 
notes for the defendant in New York. On 
the 3d of July, 1846, the defendant drew a 
draft on the plaintiffs for $1260, payable in 
ninety days, which they accepted for his ac- 
commodation, and received a note from him 
of the same date and amount, as security 
for their acceptance, and paid the draft at 
maturity. On the Sth of July, 1846, the de- 
fendant drew another draft on them for 
$1700, payable and secured and accepted in 
like manner. It further appeared that one 
of the plaintiffs was absent from New York 
in August, 1846, and on the 28th, 29th or 
30th, returned with the two notes now in 
suit, being of the same date with the former 
notes, of like amount, deducting interest for 
the sixty days, and payable on demand. It 
was next shown that an entry of these notes 
was made in their books on a blank space 
under the month of July, stating that they 
had been received, and that the other prior 
notes were returned to the defendant. The 
bookkeeper testified that he believed the oth- 
ers were enclosed in a letter and put in the 
post oflBlee directed to the defendant, but was 
not entirely certain of this. He had never 
seen them since in possession of the plain- 
tiffs, nor had they ever, to his knowledge, 
been discounted for them by others. The en- 
try was dated July 31st, though it was ac- 
tually made August 31st, and he testified 
that it was his custom to leave some blank 
space at the end of each month, in order to 
make entries under the proper month of such 
matters as had been forgotten, or were not 
then completed, but belonged to the business 
of that month. Both of the acceptances were 
paid by the plaintiffs when they became due. 
■The judge instructed the jury that if they 
believed the original parties had agreed that 
new notes on demand should be given for 
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the first ones, trhieh were payable in sixty 
days, and tlie latter be returned, there was 
a good consideration at their execution for 
the new notes, if the transaction was bona 
fide, and if the old ones were in truth after- 
wards returned on the parties reaching home, 
and if the drafts accepted for the old notes 
were duly paid at maturity by the plaintiffs. 
The case went to the jury on this instruction, 
the counsel for the assignees insisting that 
on the evidence there was no valid consider- 
ation shown by a seasonable return of the 
old notes, or any agreement proved to be 
made in respect to them, and that the whole 
execution of the new notes was collusive and 
•\rith a view to defraud the other creditors 
by having property attached under process 
from the courts of the United States, and 
thus withdrawn from distribution among the 
other creditors, under the insolvent system of 
this state. The trial .was had here before 
Sprague, J., at an adjournment of the Octo- 
ber term, 1816. [Case unreported.] The jury 
returned a verdict for the defendant, and the 
plaintiffs moved to set it aside for the fol- 
lowing reasons: (1) That it was against the 
weight of evidence. (2) That new evidence 
had been discovered. Subsequently, in De- 
cember, 1846, a third cause was assigned: 
That the original notes had been seasonably 
returned to the defendant Murdock, but the 
fact concealed at the trial by the assignees. 

R. Fletcher, for plaintiffs. 
T. Coffin, for assignees. 

WOODBURY, Circuit Justice. There is no 
cause assigned here for a new trial on account 
of any misdirection by the com:t. Because this 
charge was in point of law quite as favorable 
to the plaintiffs, if not more so, than can in 
some respects be vindicated after mature con- 
sideration. But the verdict being against the 
weight of evidence is the first ground suggest- 
ed for a new trial. This objection relates to 
the evidence as to the consideration of the sec- 
ond notes, it being either the first notes then 
agreed to be returned, and soon actually re- 
turned, or it being a collusion or fraud to in- 
jure other creditors, and hencQ without any 
good consideration. On the plaintiff's side, 
the proof as to the consideration came from' a 
single witness, the derk. He was not pres- 
ent at the agreement, and testified only to 
facts, from which it was inferred— such as the 
new notes being brought back, the old ones 
believed to be returned, no claim since made 
on them, and they never being discounted, to 
his knowledge. On the other side, several cir- 
cumstances attending his testimony were 
urged as throwing discredit on him. Beside 
this, the absence of any witness who was 
present at the agreement, so as to prove it di- 
rectly, as well as the facts that the parties 
were nearly related, and one about to fail, 
and the supposed change of notes made just 
before going into insolvency, and altered so 
as to be put in suit the same day, when other- 



wise they could not have been, and other 
large mutual claims then existing, and a suit 
on them brought at the same time, were all 
urged against the fairness and validity of the 
case, on the whole matter connected with it. 
Moreover, the antedating of the last notes, and 
the insertion of the transaction on the books 
tmder the month of July, when it really oc- 
curred in August, were m-ged as fm-ther evi- 
dence of imfairness. It would be difficult to 
say here that there were not important facts 
to be weighed by the jury operating on both 
sides, and that the credibility of the only wit- 
ness was not really in question, and to be 
weighed also by them. "When this is the state 
of a case, a new trial is seldom proper, be- 
cause the verdict may by the judge be sup- 
posed to be against the weight of evidence. 
See cases in Fearing v. De Wolf [Case No. 4,- 
711], and Macy v- De Wolf [Id. 8,933]. Under 
such circiunstances the jury, and not the court, 
are to hold the balances. Much less are we 
able to say that on the whole case, as appear- 
ing at the trial, the jury- made a dear mistake, 
or indulged in a clear abuse of their power, 
one of which is usually necessary to justify set- 
ting aside a verdict when recovered, because 
it is against the weight of evidence. See, also, 
Aiken v. Bemis (at this term) [Id. 109]. 

The second ground assigned for a new trial, 
is newly discovered evidence. This consists 
of matter since disclosed by the insolvent in 
a bill of discovery brought against him by the 
plaintiffs. He admits there that the agree- 
ment to retm-n the old notes was as set up at 
the trial, and that they were returned soon 
after, and, as appears by an express post mark 
on the envelope at New York, that was done 
on the 31st day of August, 1846. There is no 
doubt in our minds that this matter so dis- 
closed is important, but the difficulties con- 
cerning it are, was it competent evidence, sit- 
uated as this case is? ought it not to have been 
discovered before the other trial, and was it 
not mere cumulative testimony? It must be 
recollected, that though the insolvent is a 
party on the record, this action is defended 
by his assignees. Now if the insolvent was 
still to be considered as the party, so as to 
make his subsequent confessions or statements 
evidence, it would violate the sound principle 
that a party in interest is not to be affected 
by the confessions of a nominal party after the 
latter ceases to be interested, and this is known 
to the other side. Cow. & H, Notes to Phil. 
Ev. pt 1, note 172; 1 Johns. Ch. 51; 2 Johns. 
Cas. 121, 238; 1 Johns. 531; [McNutt v. Bland] 
2 How. [43 U. S.] 14; 4 Johns. 403; 3 Johns. 
425; [Bridges v. Armour] 5 How. [46 U. S.] 91; 
12 Johns. 343. So it is well settled that the 
statement of a bankrupt after his bankruptcy, 
and after the property has vested in a messen- 
ger or assignees, and he in respect to that has 
become dead, or cLviliter mortuus are inadmis- 
sible. After that he cannot be a witness, or his 
confessions be competent to affect the previous 
title. See Carr v. G^le (Me.; May Term, 1847) 
[Case No. 2,435] and cases in JSfotes to PhD. By. 
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p. 164; see eases in Bridges v. Armour, 5 
How. [46 TJ. SJ 84; 5 Durn. & E. [Term R.] 
513; 1 Esp. 330; 1 Starkie, 60; 7 Cow. 174; 1 
Greerd. Ev. 498. Tliis seems particularly rea- 
sonable in a case like the present, where the 
insolvent is related to the other party, and is 
charged with collusion with them to defraud 
his other creditors, and hence is hostile to the 
course now pursued by his own assignees. It 
woiild be very extraordinary, either in law or 
equity, if an insolvent thus situated could be 
aRowed by subsequent statements or admis- 
sions to impair or affect the right of others. 
And though some of the English eases seem 
to admit such confessions, yet the facts were 
in some difEerent and the current of American 
cases is entirely the other way. See those in 
notes to 2 PhiL Ev. 164; Lewis v. Long, 3 
Munf. 136; [Welch v. Mandeville] 1 Wheat 
[14 U. S.] 233; [MandeviHe v. Welch] 5 Wheat 
[18 U. S.] 22T; Corser v. Craig [Case No. 3,- 
255]; Bholen V. Cleveland [Id. 1,381]; Green 
V. Darling [Id. 5,765]; [Wheeler v. Hughes] 
1 Ball. [1 U. S.] 23; [Van Horn v. Hanlson] 
Id. 139; [Inglis v. IngUs] 2 Dall. [2 U. S.] 49; 
[Field V. Biddle] Id. 172; 1 Mass. 117; 5 
Mass. 210; S Mass. 465; 9 Mass. 337; 10 
Mass. 316; 13 Mass. 304; 9 Pick. 202; 2 
Greenl. 143; 3 Greenl. 346; 2 N. H. 39; Si- 
monton v. Boucher [Case No. 12,877]. Thus 
a partner, after dissolution of the partner- 
ship, can make no admissions to bind oth- 
ers. 9 Cow. 420; 11 Pick. 331. It is laid 
<iown also, that a disclosure obtained by a bill 
of discovery, must be obtained before a verdict 
or hearing, in order to be of any avail. 3 
Johns. Ch. 351; 1 Vem. 176. But I am hi- 
• dined to think that if the disclosure was oth- 
erwise competent, this objection ought to be 
overcome by setting aside the first verdict, 
and then the disclosure would be in season be- 
fore a second trial. 

There is another objection, that this evi- 
dence might have been discovered before the 
other trial by the use of due diligence. Be- 
-cause it was known to a relation, a party con- 
-cerned in this very business, a person sup- 
posed to be friendly and assisting the plain- 
tiffs in their recovery, and the one of all oth- 
ers, who, being presumed to know all about 
the matter, as one party to it, should have been 
inquired of as to the fact What fortifies this 
view, is the want of any affidavit that this 
knowledge of the return of the notes is new. 
It must be in fact new, and if new, there 
stiU should have been due diligence to dis- 
•cover it sooner, and if not exercised, a party 
failing to do it must abide by his neglect and 
his loss. See cases before cited; 15 Johns. 
293; 7 Mass. 205. This evidence seems, also, 
to be strictly cumulative, though that is often 
a very difficult point to settle judicially. It is 
to the same particular facts, the agreement to 
exchange the notes and the early fulfillment 
of it, and not to subordinate or different 
points. It is the same kind of evidence by 
parol, and if not cumulative, it surely would 
ie difficult to. say what is.- See Fearing & 



Macy's Cases, before cited; see Aiken v. Bem- 
is [supra]; Alsop v. Commercial Ins. Co.- [Case 
No. 262]; Ames v. Howard [Id. 326]. 

The other point made for a new trial since 
the disclosure, that the defendant knew the 
notes were returned and concealed them at the 
trial, might apply, and ought to, probably, if 
the defence was conducted by Murdoek. 
Courts win not allow a verdict obtained by 
trick or deceit to stand. Grah. New Trials, 56; 
1 Burrows, 352. But it must be again called 
to mind that the defence was conducted by 
the assignees of Murdoek, and not himself. 
That it is not proved that they or their coun- 
sel knew at the trial of the return of the notes 
or concealed them. The plaintiffs have not 
even filed any affidavit to their belief in that 
fact, and hence the whole ground of tliis ob- 
jection fans. The knowledge of this fact 
seems to have been with one friendly to the 
plaintiffs, and likely to have disclosed it to 
them, rather than being with the assignees. 
Nor can it be argued that the latter must stand 
like the insolvent in such defences, and be al- 
lowed to do nothing, which he would not be. 
On the contrary, if they did stand like him, lit- 
tle use would result from their being admitted 
to defend in any supposed collusion or fraud 
by him. So far from standing alike in that 
class of cases, they can avoid for fraud or 
collusion what he could not, because having 
been a party to it But they hi avoiding it 
do not represent him merely, but the creditors. 
See cases in Leland v. The Medora [Case No. 
8,237], and in Carr v. Gale [supra]. 

Upon this whole case, then, we are not pre- 
pared to say that the juiy have apparently 
decided wrong and from any prejudice or bias, 
as is argued against non-resident suitors. This 
is not one of those cases where the plaintiffs 
obtain an advantage simply by suing in the 
courts of the United States. Because if the 
contract was made in New York, or was to be 
performed there, having origmally belonged to 
residents there, as the facts concede, it ought 
not on sound principle to be affected by the 
insolvent law, though prosecuted in the courts 
of Massachusetts, much less in this court. 
The plaintiffs thus situated, should have an 
advantage always and everywhere, as to the 
court. Savoye v. Marsh, 10 Mete. [Mass.] 394; 
Cook V. Moffat 5 How. [46 U. S.] 308. Their 
contract was not made to be governed by the 
laws of Massachusetts, but of New York, 
where the promisees resided, and where it was 
to be fulfilled. Fiske v. Foster, 10 Mete. 
{Mass.] 597. It is only where a demand has 
been transferred to a foreign resident when 
not belonging to him originally, that jealousies 
should be indulged of a design to evade the 
equality of the state insolvent system, and a 
close scrutiny made into the tmth of the 
transaction, and where juries might be ex- 
pected to lean against plaintiffs. Bradley v. 
Currier [Case No. 1,777]. If they did this in 
the present case merely because the creditor 
was a non-resident and had always been, and 
hence was not contracting with a view to 
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Massachusetts laws, by a contract elsewhere 
made, and to be performed elsewhere, it was 
short-sighted, if not illiberal. And I should 
be inclined to think, on all the circumstanees 
and the course of argument said to have been 
pursued at the trial, that the jury rather felt 
strong doubts whether the only witness testi- 
fied fully and fairly aU he knew, and whether 
in truth there was not a collusion or fraud in 
giving new notes on demand, instead of others 
not due, and doing it in Massachusetts on the 
eve of a failure by the promisor, when the 
other notes were not present, and with a view 
to enable a suit to be at once brought and 
property secured by attachment before others 
interfered, and before any payment had in facf 
been made by the plaintiffs on the drafts 
which they had accepted. And when, beside 
all this, the plaintiffs had claims of the in- 
solvent in their possession to a large amount, 
which they afterwards collected. See the next 
ease; see Alsop v. Commercial Ins. Co. [su- 
pra]. Now, though securities running to a fu- 
ture time may be exchanged for those on de- 
mand (Gushing v. Gore, 15 Mass. 69), yet it 
opens a wide door to doubt and suspicion if 
exchanged under aU the circumstances here 
indicated; and by most bankrupt laws, if done 
to aid in an attachment on the eve of a failmre, 
it would be a preference of one creditor over 
another in contemplation of bankruptcy not 
to be upheld (Ashby v. Steere [Case No. 576]). 
Even the insolvent law itself (St 1838, c. 163, 
§ 10), makes a preference of one creditor cul- 
pable so as to prevent or avoid a discharge. 
We do not feel entirely satisfied, therefore, 
that the jury erred here In their conclusion; 
and, for the reasons already stated, we thiTiTr 
the motion for a new trial cannot be granted. 
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WHETMORE et al. v. MURDOOK. 

[3 "Woodb. & M. 390.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1847. 

Application op Payments — How Determined — 
Principal and Surety. 

1. In an action on a long running account be- 
tween the parties, of notes, acceptances, &c, if 
the debtor transfer a note or draft to the plain- 
tiffs, which is due at a future day, and give no 
direction on what claim the money when collect- 
ed shall be applied, the creditor may apply it be- 
fore action, and if he do not, the court may at 
the trial. 

2. The true application of it by them is to such 
of the claims as seem most proper under all 
the circumstances: as to one not bearing inter- 
est, if others do; one not secured, if others are; 
one owned in his own right, if others are not; 
and finally if none of these exist, to the oldest 
demand. 

3. But if one of the claims is not due when 
the draft is received, or is supposed to he other- 
wise secured before the money is collected on 
this draft, or if the creditor, when it is collected, 

1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] 



credits it generally and informs the assignees be- 
forehand that when received it will reduce their 
general balance so much, the money should be ap- 
plied to the oldest demand or be considered as ap- 
plied generqlly to the whole account by the cred- 
itor when he received it. 

4. If notes are given, as in the other "cases be- 
tween these parties, to secure acceptances, and are 
found against by a jary for want of consideration 
or fraud, the money, when actually paid on the 
acceptance before the suit, may be recovered as 
not merged by those notes. But the sum receiv- 
ed by the creditor on the draft cannot be applied 
first to such demand, when the debtor did not so 
direct, nor the creditor so enter it, but both re- 
sorted to what they considered other security for 
the payment of what might be so advanced on 
those acceptances. 

5. Money not paid for a principal before action 
brought, cannot be recovered by the surety, as 
money paid, unless on a special promise to pay it 
previously; and if that promise is found to be 
fraudulent, the money actually paid after the 
suit may be recovered, but only in a separate sub- 
sequent action. , 

This was another action of assumpsit be- 
tween [David W. Whetmore and others and 
Warren Murdock] for the balance of a long 
and large account annexed, instituted at the, 
same time and served on the 25th of August, 
1S4S. [For the report of the former case, see 
Case No. 17,509.] It appeared to embrace all 
the transactions between them, such as notes, 
drafts, &C., for one or two years. Among the 
credits was a note or draft on some third per- 
son transferred to the plaintiffs by the defend- 
ant in June, 1846, and paid in October, 1846, 
amounting then to §2150. The plaintiffs re- 
ceived it as security for their claims generally, 
and no specific direction had been given by 
the defendant on what particular demands to 
apply it The judge at the trial directed that, 
imder the circumstances of the case, the jury 
ought to mate it go first in discharge of the 
oldest demand existing between the parties in 
the account annexed. The jury did this, and 
after a verdict for the plaintiffs, founded on 
this direction, the plaintiffs moved for a new 
trial on the ground that this direction was in- 
correct in point of law. The motion was ar- 
gued at the same time by the same counsel as 
in the last cause. 

R. Fletcher, for plaintiffs. 
T. Coffin, for assignees. 

WOODBURY, Ou-cuit Justice. There is no 
doubt that if thei-e be a payment of money by 
a debtor, without any special application of 
it to one of several debts, the creditor before 
the suit, or the court, if not done by him be- 
fore, may at the trial apply it in such way as 
seems most equitable and proper, under all 
the circumstances of the case. "Recipitur in 
modum recipienlis." 23 Pick. 473; 2 N. H. 
193; 5 Mete. (Mass.) 268; 3 Mete. (Mass.) 
536; Pitm. Sur. 158; Boody v. U. S. [Case No. 
1,636]. Some cases hold that the creditor, in 
such an event may, when receiving the mon- 
ey, apply it to any legal claim then due. 2 
Strange, 1194; 1 Taunt 564; 2 N. H. 196; 
11 Mete. (Mass.) 184. I am not prepared to 
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say that this power may not exist in the cred- 
itor, though it would look more just to con- 
fine his application to the claim seeming to 
be indicated by the reason and justice of the 
case, when these are strong for one of the 
debts due, rather than for another. That is, 
it should be applied to the claim implied, if 
there be any implication. But if no such rea- 
son is found to exist here, it would seem prob- 
able that the creditor here had, in fact, before 
the action, applied the money received on the 
draft to the account generally. It is so en- 
tered on the exhibit annexed to the writ, and 
beside this, he wrote to these assignees, that 
when collected, it would reduce the general 
balance due to them so much. In that ex- 
hibit the acceptances when made were char- 
ged in the account to the defendant, as they 
are in the action. Supposing, then, that they 
were rightfully charged in that manner, and 
were recoverable in this action, if due and 
paid before the trial, though not due when the 
action was brought, then under this aspect, 
the result would be much the same as under 
the ruling of the judge, though it would be 
reached in a different form, and would rest on 
a different fact and principle. But supposing 
that this view be questionable, or that the 
creditor should not in equity apply the money 
generally to the account, when a demand like 
this in the present case exists, which it is sup- 
posed has strong claims to be first extinguish- 
ed by it, the inquiry becomes necessary, 
whether any such claim existed here stronger 
than in favor of the oldest debt, to which the 
judge ordered the payment to be applied first. 
What is the demand which it is contended 
here should possess a preference? It is for 
the money advanced by the plaintiffs to meet 
their acceptance, secured by notes of the de- 
fendant, but which notes the jury have found 
in the other case to be void. In the first 
place, such a demand is not of the strongest 
character, the security taken . for it having 
been pronounced invalid by a jury. But still, 
as the defence there went rather to the se- 
curity itself, than the original debt, and as 
a note in Massachusetts is not considered to 
merge the original consideration (Leland v. 
The Medora [Case No, 8,237], and Brown v. 
Noyes [Id. 2,023]), I think the money ad- 
vanced on the acceptances constitutes still a 
legal claim to be paid in some way by the 
defendant, and which may be enforced 
against him at law. It was included in the 
account annexed here by the plaintiffs, and 
should, therefore, have been allowed by the 
jury in the verdict, if it could be, when not 
actually paid till after the action was insti- 
tuted. But more of this, after ascertaining 
whether the ruling as to the credit of the 
money received was legal. We have seen al- 
ready, that this demand, instead of standing 
with strong features now in its favor, has been 
at least in bad company, and the security for 
it avoided. In the next place, does the debtor 
appear to have indicated in any way a wish 
to have it extinguished specially by the money 



collected by the plaintiffs, although he may 
not expressly have ordered it to be so ap- 
plied? For if he did, "Solvitur in modum 
solventis." Mills v. Fowkes, 5 Bing. N. C. 
455. There was no evidence whatever of such 
a desure on the part of the debtor, but, on 
the contrary, the draft had been transferred 
to the plaintiffs, probably in June, 1836, near 
the time of its date, some weeks before those 
acceptances existed, and stiU longer before 
the substituted notes for them were given in 
the latter part of August. Nor was the mon- 
ey received on this draft before or at the time 
the acceptances feU due in September; but 
more than a month after, October 30th, 1816. 
Not only did the debtor give no indication 
that he wished this money thus applied, but 
the creditors gave none before the suit. The 
creditors, when receiving it, did not apply it 
specially to the payment of what had been 
advanced on the acceptances, or to the notes 
executed therefor, but proceeded to trial aft- 
erwards to recover those veiy notes in No- 
vember, 1846, and continued to hold to se- 
cure their payment since the last of August, 
the special attachment made on the writ in 
that action, rather than the draft and money. 
This attachment fiu:nished a good reason why 
the creditor did not, when the draft was re- 
ceived, or when the money was afterwards 
collected on it, mean to apply either in dis- 
charge of the consideration of these notes. 
And this com-se of procuring other security 
for those notes and by an attachment by co- 
operation of the debtor in recovering them 
on demand, is decisive evidence that both the 
debtor and creditor did not mean to apply 
this draft, or the proceeds of it, specially to 
discharge what should be paid by the plain- 
tiffs on the acceptances, which they were 
then trying to secure in another way. Both 
at that time gave strong indications of a de- 
sire to obtain different seem-ity for them and 
eventual payment from other sources. But 
though in this view neither the debtor nor 
creditor made a special application of the 
money collected to this particular demand, nor 
either of them did anything showing a desire 
for such an application, but rather the re- 
verse, it is contended that certain circum- 
stances exist in connection with a debt itself, 
which sometimes show it to be equitable to 
apply a payment to one debt, rather than an- 
other, Upham V. Iiefavour, 11 Mete. (Mass.) 
184. Thus assuredly it might be equitable 
for the court or the creditors, if one demand 
was on interest and another not, to make the 
application of the money received to the lat- 
ter, in the first instance. Poth. Obi. note, 
530; 9 Cow. 773; Gass v. Stinson [Case No. 
5,262]; 1 Story, Eq. Jur. § 459. But all here 
in law drew interest alike. So, if one de- 
mand was secured, and another riot, it might 
be equitable to make the application first to 
the latter. [Field >. Holland] 6 Cranch [10 
U. S.] 8, 10; Cremer v. Higginson [Case No. 
3,383]; 2 Maule & S. 318; 5 Taunt 596. This 
last rule would exclude the present demand, 
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as at the trial, as well as at the time of the 
receipt of the money on the draft, it was 
supposed to be secured by a special attach- 
ment of property. So it might be just to 
apply it to the debt in the creditor's own 
right, if one be in autre droit 12 Mass. 321. 
Or to a debt similar in character with the pay- 
ment, hi amount or otherwise. 11 Mass. 300; 
5 Taunt. 596. In the present instance at the 
trial, I do not see that any of these circum- 
stances existed which rendered it probable 
that the parties meant there should be any 
specific application of this sum, collected by 
the plaintiffs in October, to this, rather than 
the other clahns. Nor do I perceive any 
strong equitable consideration to requure the 
apphcation then to be made to this particular 
demand. In this situation, the rule, long ex- 
isting and well established, is that adopted at 
the trial, to make the application first to the 
oldest demands, Boody t. U. S. [Case No. 
1,636]; Hilton v. Burley, 2 N. H. 193; 2 
ilaule & S. 18; 5 Taunt. 597; 2 Bam. & Aid. 
39; 1 Mer. 572. Nor is this course arbitrary 
and inequitable, but rests on a like foundation 
with the other rules, where the debtor says 
nothing. It must be presumed, if there be 
no other equity to settle the question, to in- 
tend to pay first what has been longest due, 
and about which there has been most for- 
bearance on the one side, and neglect on the 
other, and which is the nearest being lost or 
barred by the statute of limitations. 

The only remaining question is, whether 
the payments made on account of the ac- 
ceptances, if not included in the verdict, 
ought to have been, and a new trial be prop- 
er, so as to have them included. If not in- 
cluded, I think that, as before intimated, the 
plaintiffs are entitled to recover them in 
some suit, but whether in this or not, is 
questionable. The money had not been ac- 
tually paid when this suit was instituted, 
but it had been agreed to be paid at the 
time of the acceptances. The notes were 
taken to secure the acceptances. At first 
they were payable at a future day, like the 
acceptances, but were afterwards changed 
to be payable on demand, and the change 
was legal, so far as respects the mere altera- 
tion of time. Does this imply an alteration 
of the time at which the defendant was to 
become liable to the plaintiffs for the ac- 
ceptances, so as to make them a debt or 
obligation in present!, as between the plain- 
tiffs and defendant, the former being bound 
to pay them, and thus agreed to do it, at all 
events, and hence the defendant might un- 
dertake to secure and pay them forthwith? 
If it did, in that view, the verdict should 
have embraced their amounts unless the fraud 
•extended to them, as well as the note, the de- 
fendant having thus undertaken, before this 
action was brought, to secure and pay for- 
the acceptances forthwith. But if the ac- 
ceptances were regarded only as liabilities 
not due when this suit was brought, and 
nothing had been done by the parties to 



make them, as between the parties a debt 
incurred by the plaintiffs for the defendant, 
which the latter was to secure and pay in 
presenti, -then some doubt would exist if an 
■ action could lie by the plaintiffs, till they 
were paid. There would be an obligation 
on the defendant to indemnify them when 
the suit was brought, though actual payment 
was not made before the suit, but only be- 
fore the trial. This would constitute a 
strong equity to recover for them in that ac- 
tion, but it might not be strictly legal. Per- 
haps to be thus legal, it must be apparent 
that the parties changed the" time of paying 
the acceptances, as well as of the note. The 
presumption for the purpose of this motion 
may be considered in favor of such a change. 
But if so, was not this change void? The 
presumption may be, if the new agreement 
as to time was void in regard to the note or 
security, it was as to the acceptance, and at 
best left them as they stood before. If the 
plaintiffs insist otherwise, or that the amount 
can be allowed here, even if the new agree- 
ment was void, and the actual payment of 
the acceptances not made till after this suit 
was brought, these questions must be ar- 
gued further. And if it be deemed material 
to have the fraud specifically settled by a 
jury, in respect to any change of time in 
payhag the acceptances, or if the counsel for 
the assi^ees wish to put it to another jury, 
that the change in the time of payment was 
fraudulent towards other creditors, and if so, 
insist that without such change, these ac- 
ceptances cannot be received as between 
these parties, but by a suit brought after 
they fell due as originally given, and after 
their actual payment, it is doubtful whether 
we ought not to examine further the last 
position, and if for the defendant, to allow 
another jury to pass on this point of fraud 
as to the acceptances not before made in his 
suit. But the natural inference being that 
any' fraud in the new agreement was void 
as to the acceptances no less than the note, 
and it being apparent, on now looking to the 
minutes on which the amount "of the verdict 
was computed, that these acceptances were 
not included, contrary to the impression 
heretofore made, we must hear the counsel 
further, whether they can be allowed in this 
action on a new trial, or the plaintiffs must 
bring a new suit for them instituted since 
they were actually paid. The point becomes 
important, as property is attached in this 
action, which may prove sufiicient to pay their 
whole amount, whereas if not recoverable 
here, but only in another action, the pay- 
ment of them will not be in full, but only 
pro rata with other creditors out of other 
funds. 

The general rule doubtless is, that nothing 
can be recovered which was not due at the 
time the writ was served. Kerr v. Dick, 2 
Ohit. 11. Before the term closed at an ad- 
journed session in April, 1848. the plaintiff 
moved to have "the verdict set aside, or re-, 
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formed so as to include the amount paid on 
the acceptances. The motion Tvas argued by 
the same counsel, hut no new cases were 
cited in its support. The court overruled it 
for these reasons. There was no evidence at 
the trial that the acceptances, independent 
of the second note, were agreed to be paya- 
ble on demand. The jury, therefore, passed 
an opinion on the notes and found them to 
be fraudulent and void. This is the most 
favorable view for the plaintiffs, because if 
the agreement extended to the acceptances, 
as well as the notes, it must as to the former 
be considered void, as well as to the latter. 
The acceptances would then stand as orig- 
inally, and as thus they were not due when 
this action was instituted, they cannot be 
included in the verdict, either by amendment 
or a new trial. But at the same time they 
should not be barred by the present verdict 
and judgment on it, as the jury have not 
passed any opinion on the acceptances. "We 
will, therefore, give a special judgment on 
the verdict, expressly excluding the accept- 
ances as not decided on, or let the plaintiffs 
withdraw them from the declaration without 
prejudice, in order that they may be proved 
before the commissioner of insolvency, or be 
sued in new action, if not obliged to be so 
proved. 
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The WHIP & MICHIGAN. 

[Cited in McKee v. The Pearl, Case No. 8,- 
849. Nowhere reported; opinion not now ac- 
cessible at the clerk's office.] 
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In re WHIPPLE. 

[6 Biss. 516; 1 13 N. B. R. 373; 8 Chi. Leg. 
News, 134.] 

District Court, N. D. Illinois. Jan., 1876. 

BANKRUPToy Supersedes Creditors' Bill — Re- 
ceiver Appointed bt State Codrt. 

Proceedings in bankruptcy supersede a credit- 
ors' bill in a state court. A receiver appointed 
by the state court can be compelled to deUver the 
property over to the assignee in bankruptcy, sub- 
ject to all the rights which the creditors whom he 
specifically represents have obtained, and to all 
the priorities which they have obtained by their 
diligence. 

[Cited in Re Nolan, Case No. 10,289.] 

This was a rule to show cause why certa i n 
judgment creditors of the bankrupt [R. M. 
Whipple] should not be enjoined from pro- 
ceeding imder creditors' bills against the bank- 
rupt in the state courts, and from enforcing an 
assignment by the debtor to the receiver ap- 
pointed in such creditors' suits. On the 8th 
day of August, 1874, Louis Stix and others 
filed in the circuit court of Cook county an or- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



dinary creditors' bill to enforce a judgment 
against Whipple previously recovered in that 
court. On the foiurth day of November, 1875,. 
a receiver of the debtor's effects was appoint- 
ed in that suit, and the debtor was ordered 
to make an assignment of his effects to such 
receiver. On the 10th day of July, 1875, the 
Chatham National Bank and others filed a 
similar creditors' bill in the superior court of 
Cook county, upon judgments previously re- 
covered therein against Whipple, and upon the 
5th day of November, 1875, a receiver was ap- 
pointed, and the debtor was ordered to assign 
his effects to such receiver. On the 24th day 
of November, 1875, and before the debtor had 
executed an assignment to the receiver in 
either creditors' suit, an involuntary petition 
in bankruptcy was filed against him in this 
court, on which he was adjudicated a bank- 
rupt on the 6th day of December, and deliv- 
ered his property to the marshal under the- 
warrant in bankruptcy. The judgment cred- 
itors in each of the suits in the state courts 
above named, having taken proceedings therein 
against Whipple to enforce an assignment to 
the receiver appointed in each case, a rule was 
granted against them in this court to show 
cause why they should not be enjoined from 
further proceeding in the state courts. 

E. & A. Van Buren and Tenneys, Flower & 
Abercrombie, for judgment creditors. 

Edwin Bean and R. W. Smith, for petition- 
ing creditors in bankruptcy. 

J. L. High, for bankrupt. 

BLODGETT, District Judge. This question 
came before me in the case of the National 
Insurance Company, which was also a case 
where a creditors' bill had been filed in the 
state court, on which a receiver was appointed 
and took possession of the assets of the com- 
pany, and proceedings in bankruptcy were 
then Instituted against the company. I had 
occasion to investigate the question very thor- 
oughly in that ease, and after a very careful 
examination in the light of the authorities, 
both in this country and in England, I came to 
the conclusion that the proceedings in bank- 
ruptcy superseded the creditors' bill; and that 
the receiver in the chancery suit would be 
obliged and could be compelled to deliver the 
property over to the asssignee in bankruptcy, 
subject, of eom'se, to all the rights which the 
creditors whom he specifically represented had 
obtained, and to all the priority which they 
had obtained by their diligence. I announced 
my conclusion in that case and the parties ac- 
quiesced in it. 

This diass of cases, of course, brings up the 
difficult question of collision between the ju- 
risdiction of the several courts, and I see no 
way to harmonize it except to assume that 
when proceedings in bankruptcy are properly 
instituted and take effect, they must of neces- 
sity supersede the proceedings on creditors' 
biUs, subject to aH the rights which the par- 
ties may have acquired by the steps taken. 
Now, if one creditor obtained a judgment in 
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X873, tliat judgment is ipso facto a lien upon 
the real estate of tlie debtor, and if anytliing 
is realized out of Ms real estate this lien 
would have to be respected. Then if he had 
acquired possession of any assets through his 
receiver, undoubtedly to the extent that as- 
sets had come into the receiver's hands, the 
authorities reqiiire,the bankruptcy court to re- 
spect the lien thereby obtained. 

How far we are to go in enforcing what 
counsel characterize as an equitable lien, sim- 
ply by their having instituted proceedings in 
chancery and obtained the appointment of a 
receiver, is a question upon which I would pre- 
fer to reserve an opinion imtil we come to dis- 
tribute the estate. That is a question that 
has never been fairly up. It is presented by 
Mr. Tenney in this case, he claiming that by 
their diligence in filing the creditors' bill, they 
have acquired a sort of blanket lien on the 
whole property. It seems 'to me utterly im- 
possible to carry on the two administrations 
together; the estate should be administered in 
one court, and I think the bankrupt court the 
proper one. The assignee in bankruptcy nec- 
essarily, and by operation of law, takes pos- 
session of the assets, subject to the existing 
claims or liens of the creditors in the state 
courts. And I think that the better authority 
and the more reasonable doctrine is that the 
proceedings in bankruptcy supersede aU other 
proceedings for the administration of the as- 
sets of the debtor, subject only to priorities 
which are obtained by any creditors by the 
use of diligence, which are to be respected 
and which should be paid in the order of pri- 
ority, according to whatever rights have been 
obtained. Now, in this case, the receiver in 
the state court has obtained no property. The 
bankrupt reports to this court tliat he has 
tuxTied over aU his assets of every natm'e to 
the marshal of this court, under the warrant 
of seizure in bankruptcy. Under these cir- 
cumstances, the bankruptcy court must go on 
and administer the estate, leaving these judg- 
ment creditors to assert their claims and pri- 
orities, if any, in this court. The question is 
not a new one, but has been frequently up, 
and until it is overruled by the supreme court, 
I shall insist upon this construction of the law. 

Let the rule to show cause be made abso- 
lute, and the judgment creditors be enjoined 
from proceeding in the creditors' suits in the 
state courts, reserving all questions as to the 
priorities which they have there acquired, to 
be determined by this court hereafter. 
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In re WHIPPLE. 

[2 Lowell, 404; i 11 N. B. K. 524.] 

District Court, D. Massachusetts. March, 1875. 

Bakkruptot — Approval op Composition — Duty 
OF Court. 
1. In deddini^ whether a composition should be 
approved or rejected, it should be compared with 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permission.] I 
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what the creditors would receive through an as- 
signee, not with what the debtor might possibly 
be able to pay them. " 

[Approved in Re Weber Furniture Co., Case 
No. 17,330.] 

[Cited in Guild v. Butler, 122 Mass. 500.] 

2. The act of congress puts upon the judge 
the responsibility of approving or rejecting a com- 
position. 

[Approved in Re Weber Furniture Co., Case 
^0. 17,330.] 

3. It cannot be assumed that any composition 
accepted by the required proportions of creditors 
is preferable to bankruptcy. 

The bankrupt offered a composition of 
thirty-three and one-third per cent, which 
was accepted by more than the necessary 
proportion of creditors in number and value, 
but was opposed by a minority. The evi- 
dence tended to show that the assets con- 
sisted principally of two pieces of land, with 
the buildings, &c., one of which was the 
planing-mill, machinery, and fixtures, where 
the business of the debtor was carried on. 
In his list he v^ued this property at $12,000, 
subject to a mortgage for 52,000, and the 
other, which was a lot of land with four 
tenement houses, at $7,000. After deduct- 
ing from the aggregate of debts those that 
were either secured or privileged, and from 
the assets all liens and privileges, there re- 
mained, according to the debtor's statement, 
assets of the value of $15,000 to pay debts 
of somewhat less than $33,000. The cred- 
itors insisted that the assets applicable to 
the unsecured debts were worth at least 
$19,000. 

W. S. Gardner and G. W. Morse, for ob- 
jecting creditors. 

T. Weston, Jr., and N. Tebbet-ts, for bank- 
rupt. 

LOWELL, District Judge. Our system of 
ending bankruptcy by a composition has 
been borrowed from England, and theirs 
was borrowed from Scotland. In the latter 
country, the court was at one tame required 
to pass upon the reasonableness of the offer 
of composition; but in England the action 
of the creditors is final, in the absence of 
fraud. I have looked at the decisions in 
the courts of both countries. They are well 
worth referring to, but are not numerous 
enough to have brought the subject up in all 
its possible aspects, or to enable lis to recon- 
cile some seeming contradictions in the 
dicta. In Scotland the disposition was 
strong to uphold, as reasonable, a composi- 
tion that was fairly adopted; and in Eng- 
land, on the other hand, to set aside as 
fraudulent one that was decidedly unreason- 
able. See Smith v. Robertson, 8 Ct. Sess. 
Gas. 1055, affirmed in the lords, 2 Dow. & 
0. 312; Kilpatrick v. Wighton, 5 Ct. Sess. 
Cas. 895; Ex parte Williams, L. R. 10 Eq. 
57; Ex paxte Cowen, 2 Oh. App. 563; Hart 
V. Smith, L. R. 4 Q. B. 61; Ex parte Linsley, 
9 Ch. App. 290. 
It will not be possible to lay down many 
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general rules. But one that I have hereto- 
fore announced I adhere to, that the judge 
must make his comparison, not "with what 
the debtor might possibly have done, but 
rather with what assignees in bankruptcy 
could do. The elements of this comparison 
must vary with the amount of debts, the 
amount and character of the assets, the na- 
ture of the business that is to be wound up, 
and many other circumstances. How far 
congress intended to protect creditors 
against each other, and how far the court 
is to inquire into motives, are questions of 
no little difficulty. Some creditors may vote 
for the resolution without much inquiry, 
from a general and not altogether unfounded 
idea, that bankruptcy is to be avoided at aU 
risks; some out of kindness to the debtor; 
some from a conviction that the offer is for 
their own interest, as distinguished from the 
general interest. What is the court to do? 
How far to go in upholding or in setting 
aside? 

I am of opinion, upon the whole, that con- 
gress has put upon me the difficult and deli- 
cate responsibility of rejecting a composi- 
tion, even if opposed by a small minority of 
creditors, when it is made to appear that a 
settlement in bankruptcy would be more for 
their advantage. It may be said that these 
summary settlements are made for the very 
pinrpose of enabling the debtor to resume 
his business; and that as the composition 
must be paid from the assets of the debtor, 
some allowance must be made from the ap- 
parent value of the assets to enable him to 
convert them. These considerations have 
force; but, as I said in another case, there 
is always a margn in favor of a debtor who 
settles his own affairs, for he can realize 
more than any assignee could do; and by 
making my comparison -of the offer with the 
probable dividend in bankruptcy, I do, in 
fact, leave something in his hands for both 
the purposes referred to. In the case I 
have mentioned, I intimated an opinion that 
a difference of five per cent upon the 
amount of the debts in that case, which 
was small, would not be sufficient to induce 
me to reject the resolution. 

It cannot be admitted by the courts, and 
is not the fact in this district, nor, I sup- 
pose, in any, that a compromise, however 
inadequate to the debtor's means, is better 
than bankruptcy. In this case, from the 
very simple character of the business to be 
wound up, the whole could be settled in 
two months, and at an expense, as the reg- 
ister informs me, of not more than $500, in- 
cluding the charges of auctioneer and as- 
signee. 

The evidence of the experts, given upon 
the basis of a forced sale of the property 
for cash, satisfies me that the net assets ap- 
plicable to the payment of the unsecured 
debts are at least $18,000, of which the debt- 
or offers to divide something under $11,000, 
and retain something over ?7,000. This is 



a more, convenient and intelligible mode of 
stating the matter than by proportions; for 
if the whole amount of debts was small, a 
loss of a large per eentage might be but a 
small sum of money, which would be ab- 
sorbed in expenses. 

Taking the precise facts of this case, I 
think an offer which leaves so large an 
amount in the debtor's hands ought not to 
be imposed even upon a small minority of 
the creditors. Motion to record the resolu- 
tion denied. 

The debtor was afterwards permitted to make 
a better offer, which was accepted. It is not the 
practice to allow a second offer to be madej with- 
out goofl reasons; and such were given m this 
case. 



Case No. 17,514. 

WHIPPLE V. BALDWIN IHANUF'G CO. 

[4 Fish. Pat Cas. 29.] i 

Circuit Court, D. Massachusetts. May, 1858. 

Patents— CoNSTRocTioN op Claims— Anticipation" 
— Expert Evidence— Infringement- 
Patented Impkovements. 

1. The concluding part of the specification, 
where the applicant sums up and states what he 
claims as new, is that, and that only, which is 
to be looked at in the first instance. 

2. If there is a question spon the constnictiou 
of the claim, the court will look at the other 
parts of the instrument in order to understand the 
claim and to give a construction to it. 

[Cited m Dennis v. Gross, Case No. 3,792.] 

3. It is of no consequence whether a prior in- 
vention is patented or not. If it was described 
before, then a subsequent patentee was not the 
first inventor, and can not maintain his patent. 

4. The opinion of an espert is evidence; but 
it is not conclusive. It is simply given as the 
judgment and opinion of one who may have 
knowledge upon the subject, or has had the op- 
portunity, at least, to acquire knowledge upon the 
subject. It is presented to the jury to be weighed 
and considered. 

5. If the reasons given by an expert seem to 
the jury to be satisfactory, they may adopt liem. 
If, on the other hand, they are not satisfactory, 
the jury will foUow tneir own judgment, and are 
not obliged to follow the judgment of witnesses. 

6. The inventor of an improvement can not use 
the original invention in connection with the im- 
provement, although it may make it work better 
and more advantageously. 

[Cited in Norton v. Jensen, 1 C. C. A. 452, 49 
Fed. 863.] 

7. The inventor of an improvement has a right 
to his own improvement The original inventor 
can not use the improvement because it is en- 
grafted upon his invention. 

8. The jury may consider whether the defend- 
ant's machine is like a machine made prior to 
that of the patentee. If so, it will follow either 
that the defendant does not infringe, or that 
the patentee is not the first inventor. 

This was an action on the case [by Milton 
D. Whipple against the Baldwin Manufac- 
turing Company], tried before Judge Sprague 
and a jury, to recover damages for the in- 
fringement of letters patent [No. 1,839] for 
"improvement in machine for cleaning wool 

1 [Reported by Samuel S, Fisher, Esq., and 
here reprinted by permission.] 
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from burrs and other foreign substances and 
also for ginning cotton," granted to plaintiff, 
October 28, 1840, reissued July 31, 1849 [No. 
140], and extended for seven years, from 
October 28, 1854. Tlie invention consisted 
in certain improvements in burring cylinders. 
The only claim of the patent, in controversy, 
was the second, which reads as follows: 
"Porming and arranging the teeth of cylin- 
ders for burring wool in such a manner that 
their outer convex sides shall be substantial- 
ly concentric with the axis of the cylinder, for 
the purpose of seizing and holding the fibres, 
and presenting a surface against which the 
guard can act in removing burrs and other 
foreign matter therefrom." 

Alfred B. Ely, fpr plaintiff. 
Benjamin Dean, for defendant. 

SPRAGtJE, District Judge (charging Jury). 
In this action the plaintiff seeks to recover 
damages for an alleged infringement of a 
, patent right. The patent produced by the 
plaintiff is for that of which he claims to 
have been the first and original inventor, in 
the year 1840. At that time, it seems to be 
settled that a patent was granted to him, 
which was surrendered and- reissued in 1849, 
and the reissue of the patent is that which 
has been presented and read to you— or, 
rather, the claim was read to you, the full 
specification not having been read. It was 
renewed according to law, in 1854, for seven 
years from the termination of the first four- 
teen years. It is now in force, if it be a 
valid patent. 

No question is made, gentlemen, as to the 
reissue in 1849, or the extension in 1854. It 
has not been contended or suggested that 
the reissue is not, substantially, for what 
was originally described in the patent in 
1840. And, therefore, gentlemen, you may 
tafee it, for this investigation, that the ques- 
tion is on the validity of the patent issued 
in 1840. Two grounds, gentlemen, are pre- 
sented as defense against this claim. The 
first is what may be denominated the ques- 
tion of priority; that is, the defendant says 
that Mr. "Whipple was not the first inventor 
of that which he claims in his patent. The 
second ground is what has been denominat- 
ed the question of infringement; that is, the 
defendant says that whether the patent was 
valid or not, he has not used Mr. Whipple's 
invention. These are two distinct questions, 
gentlemen, for your determination, and both 
of them must be decided in favor of the 
plaintiff, before he can be entitled to your 
verdict As to the question of priority, that 
is, whether Mr, Whipple is the original and 
first inventor of what is set forth and claim- 
ed by him in his patent, it is sufficient, in the 
first instance, that he has the patent which 
is granted to him by the government, under 
the law of the United States.' To produce 
that instrument to you, as he has in this 
instance, is prima facie proof that he is the 
first and original inventor. He having pro- 



duced that, the burden of proof is then up- 
on the defendant, to allege and to show that, 
although he has had a patent from the gov- 
ernment, yet there is some mistake or fraud 
in some part, because he was not really the 
first inventor; for if those who undertake to 
give an exclusive right to a patentee, by is- 
suing the instrument called a patent, should 
thereby undertake to give a monopoly to any 
person for a thing known before, and used 
before, they have no power, by law, to do so; 
and if this shall appear in an investigation 
in a court of justice, the claim will be set 
aside. The question, then, gentlemen, taking 
the construction of the patent law which I 
have referred to, is, whether, on the whole 
evidence, it appears to you that Mr. Whip- 
ple was or was not the first inventor of that 
which he claims in his patent. And it is 
here material, gentlemen, that we should dis- 
tinctly understand what it is that he claims 
as his invention. There is a long descrip- 
tion, part of which has been read, and this, 
as part of the proof, has been put into your 
hands, with the specification or description 
of the machine. But, after all, gentlemen, 
the concluding part, where he sums up and 
states what he claims as new, is that, and 
that only, which you are to look at, in the 
first instance, to see and understand all his 
claim. If there is a question upon the con- 
struction of that claim, then you will look 
at the other parts 'of the instrument, and 
will be enabled to understand the claim, and 
to give a construction to it. 

I believe there are two distinct claims set 
forth; but the first has not been read to you; 
there is no question made about it; it is not 
considered material to this inquiry, or as af- 
fecting the patent in any respect, and need 
not trouble you in the course of this investi- 
gation. The matter for consideration is that 
which has been presented as the claim which 
has been infringed, and upon which this is- 
sue determines. The claim is for the form 
and arrangement of the teeth of the cylinder 
for burring wool. It is that he claims the 
form and arrangement of the teeth of the 
cylinder used for the purpose of burring wool, 
in such a manner that the outer surface of 
the teeth shall be substantially concentric 
with the axis of the cylinder. This is for the 
piirpose of taking the wool and separating it 
from the burr. That is the claim; that is all 
that he claims to have invented. 

That is the question of his claim, gentle- 
men; and the second question is, whether 
that existed before. The only machine in 
which it is alleged to have existed before is 
the common card-machhie, or that card-ma- 
chine as it may have been modified by Mr. M. 
H. Simpson. No other pre-existing machine is 
presented to you in the evidence, as having 
anticipated the invention thus claimed by Mi*. 
Whipple. The whole Inquuy, then, is nar- 
rowed to this— whether the machine used by 
Mr. Simpson, or described by him in any 
patent that he may have ■ obtahied, is sub- 
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stantially the same as that set forth in this 
claim. I say, gentlemen, the question is 
whether any machine used hy him, or de- 
scribed in his patent, was the same as that 
here claimed. Much has been said about Mr. 
Simpson's patent. To this inquiry it is no 
otherwise important whether Mr. Simpson 
had a patent or not, than as it goes to show 
whether the same invention existed before as 
this which Mr. Whipple claims. Of course, 
whether it was patented or not is of no eon- 
sequence. K it was described before, then 
'Mr. Whipple was not the first inventor; and 
if he was not the first inventor, then he 
can not maintain his patent. And upon this 
question, gentlemen, you will take, in the first 
place, the model that has been presented 
to you and examine it. For this, gentlemen, 
use your own Isnowledge, skill, and judgment 
in the subject, and compare it with that 
which has been presented as Mr. Simpson's. 
Ton have no model of that^ escept that some 
parts of what is supposed to have been used 
by him, or what is stated to have been used 
by him, are presented, namely, the surface 
of the burring cylinder, the strip of leather 
(upon which there were cards), which has 
been presented to you as that which Mr. 
Simpson used, with such modifications as he 
has testified to. I believe he testified that 
his teeth were larger and coarser than those 
of the specimens produced. «The principles 
were common although he made some state- 
ment of sometimes using them larger. Now 
you will observe, gentlemen, the specification 
and claim of Mr. Whipple here is on the form 
and manner of arranging the teeth, the form- 
ing and arranging the teeth on the cylinder 
in such a manner that the outer edge of the 
tooth shall be substantially concentric with 
the axis, that is, that the teeth from the 
periphery or circumference of the cylindei', in 
fact, the tooth itself, the outer edge of the 
tooth, being the circumference of the cylin- 
der. Is this what Mr. Simpson invented? 
K he did not thus anticipate Mr. Whipple's 
invention, if he did not do that— if Sir. Whip- 
ple's is- substantially different in its mechan- 
ical arrangement and mode of operation, sub- 
stantially and materially difEerent in these 
respects, then it is not the same as Mr. Simp- 
son's. That is a question of fact for you to 
determine. You will determine it from what 
is admitted here, gentlemen, and presented 
as models, stated to be such, as a representa- 
tion to the eye, for your own examination, in 
the exercise of your own judgment. You will 
also take into view the whole evidence in 
the cause— the statement by Mr. Simpson, 
who was a witness upon the stand, his opin- 
ion, and the reasons for that opinion. And 
then you will take into view the testimony 
of all the other experts, seven or eight in 
number— Mr. Whipple and seven oth-^r per- 
sons having been called as experts, to give 
you their opinion as the result of more or less 
observation and experience. Those opinions, 
gentlemen, are evidence to you; but they are 



not conclusive. They are simply given as judg- 
ment and opinion of thosewho may have knowl- 
edge upon the subject, or have had the op- 
portimity, at least, to acquire knowledge up- 
on the subject. But still they are presented 
to yom* consideration, for you to weigh, and 
consider, and give them such effect as you 
may thhik proper. You will look at the rea- 
sons which they assign. If those reasons 
seem to you satisfactory, you wiU adopt them. 
If, on the other hand, they are not satisfac- 
tory, if you have dear judgment that the 
reasons are unfounded, you will follow your 
own judgment, and are not obliged to follow 
the judgment pf witnesses. The whole is evi- 
dence for your consideration. As I do not 
propose, gentlemen, to go into any detail of 
the evidence, I do not know that it is neces- 
sary that I should go further in relation to 
the first question, that is, the question of 
priority. 

The second question presented is the ques- 
tion of infringement. If you are satisfied, 
from the proof upon the stand, that the de- 
fendant in this case has used an invention for 
which the plaintiff has not a valid patent— in 
other words, gentlemen, if 3tlr. Whipple was 
not the first "inventor, and his patent is not 
valid, of course you need not trouble your- 
selves whether anybody has infringed i1^ be- 
cause everybody will have a right to use it. 
If the patent is a valid one, and Mr. Whipple 
is entitled to the exclusive right to use, vend, 
or sell to others to use or vend, then the ques- 
tion is whether the defendant has violated 
that right by using the invention. And here 
the evidence lies in a narrow compass; it is 
not extensive or complicated. The model, also, 
presents to you the instrument or machine 
used by the defendant, which is called the 
Paxkhurst machine. You will examine the 
two, and see whether this Parkhurst machine 
embodies and uses the invention of Mr. Whip- 
ple. If it does, it infringes. And here it is 
proper that I should inform you, gentlemen, 
that it is no matter, in that view, whether he 
does or does not use something else. If he 
has made an independent improvement upon 
ifr. Whipple's machine, if he engrafts that 
improvement upon Mr. Whipple's invention, 
he can not use Mr. Whipple's invention be- 
cause he has got an improvement upon it, al- 
though it may make it work better and more 
advantageously. If Mr. Parkhurst should 
make an improvement, he has a right to his 
own improvement. Mr. Whipple can not use 
Mr. Parkhurst's improvement upon his in- 
vention, because it is engrafted upon it; and 
Mr. Parkhurst can not make or sell Mr. Whip- 
ple's invention, because he has invented some- 
thing that will make it better. Each may 
claim his own share. The question is: Does 
this, whatever else it may contain, or whether 
It contains any thing else, embrace or use 
the invention of Mr. Whipple? If it does, it 
is an infringement. Now it is contended that 
employing these plates with teeth cut Into 
them is substantially using the invention of 
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Mr. "Whipple in this, that these discs or plates 
are substantially the same as if you had cut 
a series of sections or plates from ofE Mr. 
Whipple's eylhider, and then had put some- 
thing between them, such as pieces of paste- 
board, -which should separate them succes- 
sively, and that this, although It would make 
the cylinder so much longer, would still con- 
tain what was original in Mx. Whipple's in- 
vention—separating them by putting between 
them successively this pasteboard or other 
substance, but leaving them to operate sub- 
stantially in the same manner. That is a 
familiar doctrine; and in determining wheth- 
er this is an infringement, you will again re- 
quire to see what is the invention upon which 
Mr, Whipple relies. And you will see that 
all he claims is a form and arrangement of 
teeth on the cylinder for the bmTing of wool, 
in such a manner that the outer edge of the 
tooth shall be substantially concentric with 
the axis of the cylinder. Now, is that done 
in the ParMiurst machine, as used by the de- 
fendant? Are the teeth formed and arranged 
in such a manner that the outer sm:face of 
the teeth is substantially concentric with the 
axis of the cylinder? If that is done in the 
Parkhurst machhie, then it is an infringement 
upon Mr. Whipple's, although he may have 
mixed up somethmg else with it. If he has 
taken that, as I have observed before, then 
he has taken that which belongs to Mr. Whip- 
ple, and which he has the right to have ex- 
clusively In his own use. If he had separated 
the teeth, as you see they are separated here, 
and if this separation of them in that man- 
ner is an improvement, so that the wool is 
better burred, with less injury to the fibre, 
or with more or less perfect separation from 
the impurities, still, gentlemen, as I have 
before observed, with this improvement, he 
may have his right to his patent for the im- 
provement, he may hold that improvement 
so that nobody else can use it, but he can 
not, in order to use his improvement, tate 
that which is the property, and the exclusive 
property, of the plaintiff; and that, gentle- 
men, again, is a question of evidence, to be 
determined from your examination of the 
models, from the witnesses who have been 
produced, the opinions they have given as ex- 
perts, and the reasons whidd they have given, 
in the pohiting out to you the substantial mt- 
ferences, or the identity of the machines, 
questions which mean the same. 

These are the questions, gentlemen, which 
are presented upon the evidence in this ease, 
and which offer themselves to your under- 
standing, to your intelligence, and upon which 
you are to exercise -your Judgment I do not 
know, gentlemen, that there is any thing fur- 
ther. K there is any question of law raised, 
I will present it to the jury. 

Mr. Dean. I would suggest, may it please 
your honor, this proposition: Suppose the 
machine used by the defendant is substan- 
tially the machine invented by Mr. Simpson, 
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prior to the plaintiff's patent, even though It 
is claimed that in some particulars it re- 
sembles the plaintiff's patent, yet if it is sub- 
stantially the same thing that was invented 
and used prior to the plaintiff's patent, the 
plaintiff can not then recoveir. 

SPBAGUB, District Judge. Gentlemen, I 
believe that the conclusion to which the coun- 
sel have called my attention will necessarily 
follow from what I have already stated to 
you. If the defendant's machine is substan- 
tially the same as Mr. Simpson's, then, of 
course, the plaintiff can not recover, because 
either one of two results must follow in that 
case. The defendant will have the right to 
use that which was known before 1840, tliat 
is, if the defendant used something substan- 
tially like Mr. Simpson's, as known before 
1840, then he will have the right to use it; 
and it then comes to this, either it is not an 
infringement of the plaintiff's, or the plamtiffi 
is not the first inventor. We come to that result 
And you may take that into view, in determin- 
ingwhether it is the same as Mr. Simpson's. But 
in considering this, you must recollect that 
the question is whether it is what Mr. Sunp- 
son used prior to 1840; not what Mr. Shnp- 
son says he made hi 1842, for that was sub- 
sequent to the patent, and after Mr. Simpson 
himself had seen the patent And, therefore, 
any thing that Mr. Simpson made after Mr. 
Whipple's patent, of course can not aid at all 
the right of the defendant or the right of Mr. 
Simpson. The question relates solely to what 
was invented prior to 1^0. If Mr. Simpson's 
was the same as Parkhurst's, substantially 
the same— I mean Mr. Sunpson's " prior to 
1840— then the plaintiff can not recover. But 
still, the points recur that I have already pre- 
sented, to you, in the question whether Mr. 
Whipple's was the first and original hiven- 
tion or not, and the other question, whether, 
if so, the defendants have used that invention. 

[For other cases involving this patent, see Ely 
V. Monson & B. Manuf'g Co., Case No. 4,431: 
Whipple V. Middlesex Co., Id. 17,520.] 



Case Wo. 17,616. 

WHIPPLE V. CtJlMBERLAND COTTON 
MANUF'G CO. 

[3 Story, 84.] i . 

Circuit Court, D. Maine. May Term, 1844. 

Taxation of Costs— Travei, of Party and 'Wit- 
nesses-Witness Pees— Expense of Survey. 

1. Where the plaintiff taxed his travel from 
Lowell, where he lived, to Portland, the place 
of the trial, at the several times when he actual- 
ly attended; it was held, that such tax was prop- 
er, as his personal attendance was important 

2. Where the testimony of a witness resid- 
ing in another state or country, is important 
and necessary, his fees for actual travel and at- 
tendance from his place 6t residence are prop- 
erly taxable in the case. 

[Cited in Hathaway v. Roach, Case No. 6,- 
213; Edwards v. Bond, Id. 4,294. Distin- 

1 [Reported by William W. Story, Esq.] 
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guished in Woodruff v. Sarney, Id. 17,986. 
Cited in Anderson v. Moe, Id. 359; Spauld- 
ing V. Tucker, Id. 13,221; U S. v. Sanborn, 
28 Fed. 301; The Vernon, 36 Fed. 115; 
Burrow t. Kansas City, Ft. S. & M. R. 
Co., 54 Fed. 282; Pinson t. Atchison, T. 
& S. F. R. Ooj, Id. 465; Hunter t. Russell, 
59 Fed. 966.] 

3. A witness is entitled to his fees taxed 
during the whole time of his actual attendance 
during the trial of the ease, although the exam- 
ination on both sides be closed; or although the 
illness of counsel suspend the trial of the case. 

[Cited in Dennis t. Eddy, Case No. 3,793.] 
[Cited in Alexander v. Harrison, 2 Ind. App. 

53, 28 N. E. 121; Rowe v. Shaw, 56 Me. 

307.] 

4. Where a survey was ordered by the court; 
it was held, that the expenses thereof were to 
be borne equally by both parties, since it was 
for their mutual benefit. 

• Alter the trial of this cause [Case No. 17,- 
516], several questloiis arose as to the taxation 
of costs on the part of the plaintifiE, which 
were submitted to the court for a final deci- 
sion. 

(1) The plaintifE [Oliver M. Whipple] was 
taxed his actual travel from LoweU, in Mas- 
sachusetts, to Portland, on those terms when 
he attended and was present at court. The 
defendants contended, that a party living with- 
out the district or state, can only tax travel 
from the line of the state to the place where 
the court is held, on the usual travelled route 
from his place of residence. 

(2) A witness, whose place of residence and 
business was at Saco, was summoned while 
temporarily absent on business at Boston, and 
actually travelled from Boston to Portland to 
attend the court The plaintiff claimed to tax 
travel for a witness from Boston. The de- 
fendants objected to any travel beyond Saco, 
the place of his residence, and they object to 
any travel beyond the line of the state- 

(3) The plaintiff claimed to tax the attend- 
ance of his witnesses after the examination 
of the witnesses was closed, and while the 
case was imder argument. The defendants 
objected to taxing for witnesses after the ex- 
amination was brought to a close. 

(4) The case came on for a hearing, and aft- 
er three days spent hi the examination of wit- 
nesses, it was postponed from Thursday to 
the Monday following, on account of the sick- 
ness of counsel. The plaintiff claims to tax 
for the attendance of his witnesses during 
the postponement The defendants objected 
to the taxation of the witnesses who resided in 
an adjoining town, not more than five or six 
miles from the place of the sitting of the 
court 

(5) The platutiff claimed to tax the whole 
expense of the survey which was ordered by 
the court. The defendants objected to this 
taxation. 

THE COURT held: 

1, On the first point, that the plaintiff was 
entitled to charge his actual travel from Low- 
eU, the place of his residence, to Portland, the 
place of the trial, at the several terms • at 



which he actually attended the court, it ap- 
pearing to the court, that his personal attend- 
ance and presence was important and proper^ 
even if not indispensable In the case, under 
all the circmnstances. 

2. That the witness, stated in the second 
point, was entitled to have his fees for travel 
and attendance taxed in the case, as it was 
dear, that his attendance was proper and im- 
portant, and that he actually did travel from 
Boston for the pm*pose. The courts In Eng- 
land have allowed travel and attendance fees, 
and even expenses of witnesses, who have 
been summoned from a foreign country, where 
it appeared to the court, that their testimony 
was important and necessary to the justice of 
the cause. 2 Tidd, Prac. 814 (9th Ed.) 1828. 
The same rule has been applied in other parts 
of the present circuit, where necessary wit- 
nesses have attended from other states. 

3. On the third point, that the witnesses 
were to have their fees taxed dxuring the time 
of their actual attendance after their exami- 
nation was closed, it not appearing to have 
been unnecessary or improper; because, al- 
though the examination on both sides was 
closed, yet, under the circumstances of the 
case, it might be necessary for the court to 
direct the witnesses to be recalled to explain 
a part of their testimony, which might be ob- 
scurely given or misinterpreted. 

4. Upon the fourth point the attendance of 
fhe witnesses during the Illness of counsel was 
properly to be taxed, since It was re(3.ulred by 
the stale of the case, and it was imeertain 
when the cause would be resumed. If the 
witnesses had left the court without leave, 
they would have been liable for all damages, 
as weU as to be attached, If their presence 
was required in the intermediate trial before 
their return. 

5. On the last point, the expenses of the sur- 
vey were to be borne equally by both parties, 
since it was made for their mutual benefit, 
and was necessary to the true understanding of 
the cause on both sides. 
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WHIPPLE V. CUMBERLAND MANUF'G 

CO. 

[2 Story, 661.] i 

Circuit Court, D. Maine. Oct. Term, 1843. 

Damages — Flowage op Lands — Excessive 
Verdict. 

1. Where A. brought an action against B. 
for flowing back the water of the river Pre- 
sumpscot, to the injury of his rights, as riparian 
proprietor, and to the obstruction of his mills; 
it was hdd, that if the plaintiff could prove, 
that the natural flow of the stream was changed 
by any person, not having a legal right to change 
it, he could recover nominal damages, although 
no actual injury had been thereby occasioned 
to him. 

[Cited in Roundtree v. Brantley, 34 Ala. 544.] 

1 [Reported by William W. Story, Esq.] 
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2. Wherever a wrong is done to a right, the 
law imports damage; and if no substantial in- 
jury be proved to be thereby occasioned, nomi- 
nal damages will be given in support of the 
right. 

[Cited in Pfeiffer v. Grossman, 15 lU. 54.] 

3. In such cases, if the plaintiS establish his 
right of action, the jury may, if they choose, 
give him such damages as will fully indemnify 
him beyond what the taxed costs would reach, 
and may take into consideration counsel fees, 
and other necessary expenses, fairly incurred 
by him in the case. 

[Cited in brief in Hastings v. Livermore, 15 
Gray, 12. Cited in Cleveland, C. & C. R. 
Co. V. Bartram, 11 Ohio St. 466.] 

4. A verdict will not be set aside, in a case 
of tort, for excessive damages, unless it clear- 
ly appear, that the jury committed some gross 
and palpable error, or acted under some im- 
proper bias, influence, or prejudice, or have to- 
tally mistaken the rules of law by which the 
damages are to be regulated. 

[Cited in Clarke v. American Dock & Imp. 
Co., 35 Fed. 479; Ross v. Texas & P. Ry. 
Co., 44 Fed. 48; Barry v. Edmunds, 116 U. 
S. 565, 6 Sup. Ct. 509.] - 

[Cited in Woodbury v. District, 5 Mackey, 
129. Cited in brief in Shaw v. Boston & 
W. R. Corp., 8 Gray, 81. Cited in New 
Orleans, etc., R. Co. v. Hurst, 36 Miss. 666; 
Burdict v. Slissouri Pac. Ry. Co. (Mo.) 27 
S. W. 461, 4&4; Willard v. Holmes (Com. 
PI.) 21 N. T. Supp. 1004.] 

Action on the case for flowing back the wa- 
ter of the river Presumpscot, in the town of 
Gerham, Maine, to the injury of the rights of 
the plaintiff [Oliver M.Whipple], as a riparian 
proprietor, and also to the injury and obstruc- 
tion of the plaintiff's mills, situated at or near 
Gambo Falls, on the same river. The dec- 
laration contained various counts, alleging the 
gravamen in various ways, in some of which 
the injury was asserted to be by flowing back 
the water, so as to obstruct the plaintiff's mills 
in their due operation, and in others, an in- 
jury also to the lands of the plaintiff, as a ri- 
parian proprietor, on the same river. The 
cause was tried at the adjournment of the 
May term, 1842, upon the general issue; and 
a verdict was found for the plaintiff for $1,- 
400. [Case unreported.] At the trial it was 
admitted, on the part of the defendants, that 
the plaintiff was the owner of the mills, and 
mill privilege, and lands on the river Pre- 
sumpscot, described in his declaration, to 
which the injury was alleged to be done. It 
was also admitted, on the part of the plain- 
tiff, that the defendants were the owners of 
the "Knight Dam," so called, and the mill 
privilege erected thereon, which was situate 
lower down on the same stream than the 
plaintiff's miUs and lands; and that the de- 
fendants, as such owners, were entitled to 
flow back the water of the river as far and as 
high as it had been flowed hack by the Knight 
dam, which had been ^erected about 1786 or 
1787, they having succeeded to all the rights 
of the proprietors of the Knight dam, and the 
privileges thereof. The main controversy at 
the trial turned upon this, whether the water 
was flowed back further than it was by the 
old Knight dam, which was affirmed by the 



plaintiff, and denied by the defendants; and 
also whether it flowed back so^ as to obstruct 
the plaintiff's mills and mill privilege, which 
was affirmed by the plaintiff, and denied by 
the defendants. A great deal of evidence was 
introduced to these points on both sides, and 
was submitted to the jury. 

STORT, Circuit Justice, in summing up to 
the jury, after stating ilie various facts offer- 
ed in evidence by the parties, said: The real 
question between the pai*ties is, whether the 
water is now flowed back by the defendants 
upon the plaintiff's lands and mills, or upon 
either of them, higher and further than "the 
Knight dam had formerly flowed it back. One 
means of. ascert^ning this is to ascertain 
whether the new dam, now erected on the 
Knight dam, is higher than -the old dam; for 
if it is, that will, of itself, afford a strong in- 
ference, that the water is flowed back higher 
and further; for water wiU obey the ordinary 
operations of the law of nature. Streams do 
not flow backwards in the ordinary course of 
things, unless there be some obstruction below 
to interfere with their usual passage. An- 
other means doubtless is to ascertain, wheth- 
er, in point of fact, the water does now ordi- 
narily flow backwards higher and further 
than formerly. Thus, for example, if it now 
ordinarily does drown or cover lands, or rocks, 
or banks in the stream, which were not for- 
merly so drowned or covered in the ordinaiy 
course of the river; or if the mills of the 
plaintiff are now subjected to stoppage and 
obstruction from back water in the ordinary 
state of the river, which did not formerly take 
place, that also would furnish groimds, from 
which the jury might infer, that the present 
dam was higher than the old Knight dam. 
But flowage back, occasioned by extraordi- 
nary freshets, or by other distmet causes, in 
no wise connected with any supposed increas- 
ed height of the Knight dam, ought not to be 
allowed to have any influence upon the minds 
of the jury against the defendants in the pres- 
ent cause. 

In respect to the right of the plaintiff to 
maintain the present suit, it is not indispensa- 
ble for him to show, that the water is flowed 
back by the defendants, so as actually to ob- 
struct and stop the operation of his miUs. 
There is evidence for the jury to consider on 
this point; and if they are of opinion, that 
such a stoppage and obstruction did exist, by 
the act of the defendants, they ought to give 
damages therefor to the plaintiff. On the oth- 
er hand, if the defendants flowed back the 
water by increasing the height of the Knight 
dam beyond that of the old Knight dam, so 
as to drown or cover a portion of the plain- 
tiff's land, that also would be a ground for 
giving him damages therefor. Indeed, the 
principle of law goes much further; for every 
riparian proprietor is entitled to have the 
stream flow in its natural channel, as it has 
been accustomed to flow, without any obstruc- 
tion by any mill or riparian proprietor below 
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on the same stream, unless tlie latter has ac- 
quired such a right by long user, or by pur- 
chase, or in some other mode, which the law 
recognizes as conferring a title on him. See 
Tyler v. Wilkinson tCase No. 14,312]; Mason 
V. Hill, 5 Bam. & Adol. 1; Williams v. nor- 
land, 2 Barn. & 0. 910; Wright v. Howard, 
1 Sim. & S. 190; Blanchard v. Baket, 8 Greenl. 
253, 266; 3 Kent, Oomm. lect 52, p. 439. 
And if any mill or riparian proprietor below on 
the same stream does, without any such title, 
undertake to obstruct or change the nataral 
stream, then, although the riparian proprietor 
above cannot establish in proof, that he has 
suffered any substantial damage thereby, still 
he is entitled to recover nominal damages, as 
it Is an invasion of his rights, and would, if 
acquiesced in, make the tort thus done to 
him ripen by long user into a right against 
the party. In short, wherever a wrong is 
done to a right, the law imports, that there is 
some damage to the right, and, in the absence 
of any other proof of substantial damage, 
nominal damages wiU be given in support of 
the right. This is a well-known and well- 
settled doctrine in the law, and has been ful- 
ly recognized in this court. Webb v. Portland 
Manuf'g Co. [Case No. 17,322]; Butman v. 
Hussey, 3 Fairf. [12 Me.] 407. 

In respect to damages, in cases of this sort, 
where the plaintiff comes to vindicate his right 
against an injury by wrong-doers, if he estab- 
lishes his right of action, the jury have a 
right, if they choose, to give him such dam- 
ages as will fully indemnify him, beyond 
what the costs taxed in the cause will reach. 
In considering what is the proper amount or 
measure of damages, they are at liberty to 
take into consideration the necessary expenses 
of fees to counsel, and other necessary ex- 
penses, to which the plaintifC has been put in 
the progress of the cause, and by the nature 
of the defence, beyond what he will be In- 
demnified for by the taxable costs. It might 
otherwise happen, that a plaintiff might be 
grievously injured, or suffer great pecuniary 
losses, by his endeavors to vindicate his right 
against mere wrong-doers. The jury are not, 
indeed, bound, under such circumstances, 
positively to include such necessary expenses 
in the damages. What the court mean to say 
is, that they are at liberty, if they choose, to 
include such reasonable compensation in the 
damages, for such necessary expenses, as 
they may think were properly and fairly in- 
curred in the vindication of the right of the 
plaintiff. And with these remarks he left the 
case to the jmy, who found a verdict for the 
plaintiff, as has been already stated, for $1400. 

Rand & Preble, for defendants, afterwards 
filed a motion for a new trial, which was as 
follows: "And now, after verdict, and before 
judgment, the defendants move the court, that 
the verdict of the jury returned in this case, 
may be set aside, and a new trial granted; 
because the court instructed the jury, that the 
question to be considered and decided by 



them was, whether the dam, erected by the 
defendants and now standing upon their prem- 
ises, is or Is not higher than the Knight dam: 
whereas, tiie jury should have been instruct- 
ed, that the question to be considered and de- 
cided by them was, whether the dam, erected 
by the defendants, and now standing upon 
their premises, does or does not cause the wa- 
ter to flow back upon the plaintiff's mills and 
miU-wheels, more than the Knight dam did. 
And also, because the court instructed the 
jury, that in estimating the damages to which 
the plaintiff would be entitied (if any), they 
should aUow the plaintiff, in addition to the 
actual damages sustained by the flowage of 
his mill-wheels and mills, such further sum 
as would be suflBLcient to indemnify him for 
all expenses incurred by said plaintiff in the 
prosecution of this suit, including all counsel 
fees: whereas, the jury should have been in- 
structed, that the plaintiff (if entitied to re- 
cover at all), could recover only the damages 
actually sustained by him in consequence of 
the flowage of water upon his mill-wheels, 
there being no evidence or pretence that such 
flowing was done vexatiously, or maliciously, 
but only under a belief that they were in the 
lawful exercise of their own right. And also, 
because the damages given by the verdict of 
the jury in this case, are unreasonable and 
excessive, no actual damage having been 
proved to have been sustained by the plaintiff, 
or any evidence introduced tending to prove 
any actual damage so sustained; and there 
being no evidence or pretence that such flow- 
ing was done vexatiously or maliciously, but 
only imder a belief that tiiey were in the law- 
ful exercise of their own rights." 

The motion coming on for argument at 
this term, Fessenden & Deblois, for plaintiff, 
resisted the motion. They insisted, that the 
charge of the court upon the first and sec- 
ond points was not correctly stated. As to 
the first point, they said: The court did not 
say the only question to be settled and de- 
cided by the jury was, "whether the dam 
erected by the defendants Is or is not higher 
than the Knight dam," but it called the at- 
tention of the jury to the fact, that the de- 
fendants claimed to flow back the water of 
the river, as far as the Knight dam had 
formerly flowed it back; and that this fact 
had been admitted by the plaintiffs, and 
that, as one means of ascertaining, whether 
the defendants had flowed back further than 
they had a right, by virtue of the use of it 
for twenty years, that they would be called 
on to consider and decide, whether the dam 
erected by the defendants is or is not higher 
than the Knight dam. 

There is a diminution, if we may so style 
it, of the charge of the judge. He did 
charge the jury, that they must flnd that 
the defendants did cause the water to flow 
back upon the plaintiff's mills, and mill 
wheels, and land, more than they had any 
right to do, and more than the Knight dam 
did. One mode of ascertaining, whether the 
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property of the plaintiff had been trespassed 
upon by the defendants, was to find, wheth- 
-er the new dam was higher than the Knight 
dam, as, if it were so, the inference was al- 
most a necessary one, that the neT? dam 
flowed back more water than the Knight 
dam. And to this point the defendants in- 
troduced much of their testimony, if not the 
most of it; and it was on this point, that 
both parties struggled to carry the jury. It 
was, therefore, not only proper, but abso- 
lutely necessary for the court to instruct the 
jury, that they must consider and decide, 
whether the dam was higher than the 
Knight dam. This it did do, but it did 
more, and instructed the jmy In respect to 
the whole law of the case. He Instructed 
them, that ' riparian proprietors had the 
rights to the, flow of the stream passing by 
and over their lands, as it naturally flowed, 
and that any one, who obstructed such flow. 
In any manner, for any length of time, in- 
fringed upon the rights of such riparian pro- 
prietor, and subjected himself to the action 
of such proprietor. And, he further char- 
ged the jury, that the rights of the riparian 
proprietor could be taken away from him 
only by a user of the water, inconsistent 
with such rights, for a period of twenty 
years, in which case the acquiescence of 
such riparian proprietor in such infringe- 
ment of his rights abridged them to the ex- 
tent of such infringement of such rights, 
and no further. He also instructed the 
jury, that it was an infringement of such 
rights to flow back on the land of the ripa- 
rian proprietor, even where the proprietor 
had not appropriated the water to the use 
of machinery, and that the flow of the 
stream was not, in any case, to be disturb- 
ed; and he gave to the jury the reason of 
the law, that twenty years' user of the wa- 
ter gave title to such use, and, therefore, the 
flrst infringement must be resisted, or the 
wrong might be suffered to ripen into a 
right. And this, he said, was the universal 
law of the stream, governing all the riparian 
proprietors on the stream. And it was only 
in connection with these doctrines, that he 
called the jury to consider, whether the 
Knight dam was as high as the new one, or 
rather, whether the new dam was any high- 
er than the Knight dam. And the jury 
could not have mistaken this direction. 

With these general directions, therefore, 
it was for the jury to decide, whether the 
new dam was higher than the Knight dam, 
and the direction was correct. He is sus- 
tained by the following authorities: 2 Chit. 
PI. 600; Mason v. Hill, 5 Barn. & Adol. 1; 
Williams v. Morland, 2 Barn. & 0. 910; 
Frankum v. Earl of Falmouth, 6 Car, & P. 
529; Wright v, Howard, 1 Sim, & S, 190; 
Hazard v. Eoblnson [Case No. 6,281]; Tyler 
V. Wilkinson [Id. 14,312]; Webb v. Portland 
Manuf'g Co. [Id. 17,322]; Blanchard v. 
Baker, 8 Greenl. 233, 266; 3 Kent, Comra. 
(3d Ed.) lect 52, p, 439. 



This being the state of the law, we say, 
that the judge did right to charge the jiny 
to examine, whether the new dam was high- 
er than the Knight dam, as one of the 
modes of ascertaining, whether the defend- 
ants flowed back the river more, than by 
user for twenty years or grant, they had 
acquired a right to flow back on the land of 
the plaintiff, as far as they were proved to 
have flowed it. 

As to the second point, they said: The 
judge did not charge the jury In the words, 
or to the import, conveyed in the second 
cause for a new trial. His charge was in 
substance and effect this: "That the jury 
had a right, in considering the damage the 
plaintiff had sustained, to allow such a sum 
as will remunerate the plaintiff for the ex- 
penses incurred by him in protecting and 
vindicating his rights, and in pursuing his 
remedy; that the plaintiff had a right to a 
perfect indemnity for the wrongs and in- 
jmry he had sustained, and that the ex- 
penses, to which he had been put, were 
legitimate subjects for the consideration of 
a jury." But he did not charge the jury, 
that they might allow the fee of counsel, eo 
nomine. They added, that they were pre- 
pared to vindicate the doctrine stated in 
the second point, even if such had been the 
charge to the jury. 

But THE COURT said, that the charge 
had been wholly misconceived, which had 
been given to the jury, upon the first and 
second points; and, therefore, upon these 
points, the case was not arguable. The 
charge was, in fact, that, which has been 
already stated. 

Rand & Preble then said, that they should 
confine their argument to the third and last 
point, that the damages were excessive and 
unreasonable. 

Fessenden & Deblois argued, that the dam- 
ages allowed were but a reasonable indem- 
nity for the plaintiff, considering the nature 
of the suit, .the protracted character of the 
controversy, and the necessary expenses in- 
eiirred to vindicate it. They cited and re- 
lied on Boston Manuf'g Co. v. Fisk [Case 
No. 1,681]; Braeegirdle v. Orford, 2 Maule & 
S. 77; Carter v. American Ins. Co., 3 Pet. 
[28 U. S.] 307; Conrad v. Nichols, 4 Pet. [29 
U. SJ 309; Bell v. Cunningham, 3 Pet. [28 
U. S,] 84; Thurston v. Martin [Case No. 
14018]; Coffin v. Coffin, 4 Mass. 41; Lee- 
man V. Allen, 2 Wils. 160; Huckle v. Money, 
2 Wils. 205; Sampson v. Smith, 15 Mass. 
367; Boies v. MeAUister, 3 Fairf. [12 Me.] 
308. 

STORY, ClrcTiit Justice. We are of opin- 
ion, that the motion for the new trial ought 
to be overruled. The two first points have 
been already disposed of. The third point 
is, as to the damages beifig excessive. We 
take the general rule, now established, to 
be, that a verdict wiU not be set aside in a 
case of tort for excessive damages, unless 
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the court can clearly see that the jury have 
committed some very gross and palpable er- 
ror, or have acted under some improper 
bias, influence, or prejudice, or have totally 
mistaken the rules of law, by which the 
damages are to be regulated. The authori- 
ties, cited at the bar, are entirely satisfac- 
tory and conclusive on this subject. In- 
deed, in no case wiU the court ask itself, 
whether, if it had been substituted in the 
stead of the jury, it would have given pre- 
cisely the same damages; but the court will 
simply consider, whether the verdict is fair 
and reasonable, and in the exercise of sound 
discretion, under all circumstances of the 
case; and it will be deemed so, unless the 
verdict is so excessive or outrageous, with 
reference to those circumstances, as to dem- 
onstrate, that the jury have acted against 
the rules of law, or have suffered their pas- 
sions, their prejudices, or their perverse dis- 
regard of justice, to mislead them. There is 
no pretence of any thing of this sort in the 
present case; and looking at the nature of 
the controversy, the number of years, which 
it has been pending, the unavoidable ex- 
penses attending the surveys and employ- 
ment of agents, as well as the necessary ex- 
penses of the employment of counsel beyond 
what th» taxable costs can possibly remu- 
nerate, we cannot say, that there is any ex- 
cess in the damages awarded. They may 
not be precisely, what we oui-selves should 
have given, sitting on the jury; but .we see 
no reason to say, that they can, in any 
sense, be treated as excessive, or unreason- 
able. See 2 Tidd, Prac. 909 (9th Ed.) 1828; 
Pleydell v. Earl of Dorchester, 7 Term R. 
529; Gough V. Parr, 1 Younge & J. 477;. 
Wood V. Hurd, 2 Bing. N. C. 166. 

Motion overruled, and judgment according 
to verdict. 

[For a hearing^ on certain questions which arose 
as to the taxation of costs on the part of the 
plaintiff, see Case No. 17,515.] 
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WHIPPLE V. HUTCHINSON. 

[4 Blatchf. 190.] i 

Cu-euit Court, N. D. New York. Aug. 21, 1858. 

CosTEMPT— Violation op Ixjunction— Requisites 

OP Injunction— Infringement of 

Patents — Costs. 

1. Where, on a motion for an attachment for 
the violation of an injunction, the question as 
to whether the writ was, or was not, served 
on the defendant, is left in doubt, the motion 
will be denied. 

2. The writ of injunction ought, as a general 
rule, to contain a concise description of the 
particular acts or things in respect to which 
the party is enjoined, and ought not merely to 
refer to the bill of complaint for the description 
of the thing enjoined. Otherwise, it cannot 
be the foundation for an attachment against 

i [Keported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



any person, except, perhaps, a defendant who- 
has been served with the bill. 
[Cited in Re Gary, 10 Fed. 626; St. Louia 

Mining & Milling Co. v- Montana Min. Co., 

58 Fed. 132.] 

3. On a motion for an attachment for the vio- 
lation of an injunction to restrain the infringe- 
ment of letters patent, affidavits to show that 
the patentee was not the first and original in- 
ventor of the thing patented, are immaterial 
and irrelevant. 

[Cited in Bate Refrigerating Co. v. Gillett, 
30 Fed. 685.] 

4. Such affidavits are immaterial and irrele- 
vant, also, where the defendant is constructing 
the patented article by agreement, under the 
patent. 

5. Where the injunction has been violated, 
and the defendant is protected from the conse- 
quences only by a defect in the service of the 
writ, no costs wHli-be allowed to him, on a de- 
nial of a motion for an attachment for such 
violation. 

[6. Cited in U. S. v. Anon., 21 Fed. 767, with 
numerous other cases, to the point that there 
is no rule in a court of equity that the answer 
of the respondent to interrogatories should he 
taken as true, and he be discharged, if he de- 
nies the contempt.] 

This was a motion [by Squire Whipple] 
for an attachment, for the violation of an in- 
jimction. The injunction restrained the de- 
fendant [John Hutchinson] from construct- 
ing iron bridges according to lettera patent 
which secured the exclusive right to the 
plaintiff. It was alleged, that the injunction 
had been served on the 23d of March, 1838. 
The violation complained of related to a 
bridge over the Erie Canal, at the city of 
Syracuse, and two other bridges at the village 
of Pittsford. 

NELSON, Circuit Justice. The affidavits 
on behalf of" the plaintiff fully establish the 
breach of the injunction, and, had they not 
been met and answered, I should have felt 
bound to grant the attachment. But, on 
looking into the opposing affidavits, I find 
satisfactory explanations of the aUeged 
breaches. 

The first answer goes to the several 
breaches, as charged. The second to the 
breach in respect to the bridges at Pittsford. 
The first turns upon the service of the writ 
of injunction. The affidavit of the defendant 
denies, in express and positive terms, this 
service, and avers that the only paper serv- 
ed was a copy of the order of the court grant- 
ing an injunction. There is, undoubtedly, 
some misapprehension, either on the part of 
the person making the service, or of the de- 
fendant; but, in a proceeding of this kind, 
so penal in its character and consequences, 
the service of the writ claimed to have been 
disregarded should not be left in doubt. It 
was also urged, on behalf of the defendant, 
that, if the injxmction had been duly served, 
this motion for an attachment must have fail- 
ed, on account of a defect In the description 
of the thing enjoined, as set forth in the 
writ. I think the objection would have been 
fatal, as it respected every other person con- 
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cerned in the: violation, except tlie defendant 
himself. The T^rit refers to the bill of com- 
plaint, for the description of the thing en- 
joined, and, as that had been already served 
on the defendant, he, perhaps, would have 
been chargeable with notice of it; but, as to 
all other persons, this reason would not ap- 
ply. The writ, as a general rule, ought to 
contain a concise description of the particu- 
lar acts, or things, in respect to which the 
party is enjoined, so that there may be no 
misapprehension on the subject. 

The second answer to the motion is In re- 
spect to the two bridges at Pittsford. As 
concerns these, the afBdavits on the part of 
the defendant show that the patent fee has 
been paid, according to the agreement be- 
tween the parties. Both the defendant and 
Filkins prove this fact, and that the plain- 
tiff agreed to give a receipt for the payment. 

Affidavits are produced, tending to show 
that the plaintiff was not the first and orig- 
inal inventor of the IMng patented, with a 
view to affect this motion. But these affi- 
davits are immaterial and irrelevant That 
question was settled, so far as the injunc- 
tion is concerned, when the writ was grant- 
ed; and, besides, the defendant is construct- 
ing bridges by agreement, under the patent 

The same may be said as to the action of 
the canal board. That took place, adopting 
a previous proposition of the plaintiff, as late 
as the 17th of April, 1858. This was after 
the infringement charged in the bill, and aft- 
er the allowance of the injunction. 

My conclusion, upon the whole, is, that the 
motion for the attachment must be denied. 
But, as I am of opinion that the completion 
of the bridge at Syracuse was a violation of 
the injunction, and that the defendant is 
/ protected from the consequences only by the 
defect in the service of the writ, I shall allow 
no costs to him. 

The motion is denied, without costs. 



Case Xo. 17,518. 

WHIPPLE v. LEVBTT et al. 

[2 Mason, 89.] i 

Circuit Court, D. Rhode Island. June Term, 
1820. 

CosTBAOTS — Note Payable ik Goods — "Factobt 
Prices" CossTRnED. 

In a note given for the payment of a sum of 
money in specific articles, at "factory prices," 
the terms, •'factory prices," are to be construed, 
the prices at whidbi such goods are sold at fac- 
tories, unless there be proof of a different tech- 
nical sense universally established by the cus- 
tom of trade. 

Assumpsit [by John Whipple against Thad- 
deus & Joshua Levett] on a special note dated 
the 23d of November, 1819, for the payment 
of a sum of money in certain goods, "at fac- 
tory prices," signed by Joshua Levett 

1 [Reported by William P. Mason, Esq.] 



At the trial two points were made by Mr. 
Searle for defendants. 1st That there never 
was any jomt promise by the defendants.. 2d. 
That "factory prices" did not mean such prices 
as goods are sold for at the factories; but had 
a, teclmical meaning, known to the trade, and 
referred to prices which had been annexed to 
like goods at the original establishment of the 
manufacturhig establishments in Rhode-Island, 
and which were known by the name of "Old 
Ticket Prices." He admitted that these old 
ticket prices were in most cases fifty per cent, 
above the prices for which the goods could be 
obtained at the factories. Parol proof was ad- 
mitted to show whether the words "factoiy 
prices," had acquired any uniform technical 
meaning in the sense contended for, but the 
evidence was extremely contradictory, and it 
appeared that goods had not for many years 
been bought or sold with reference to old tick- 
et prices, and to some of the articles enumer- 
ated in the note, no old ticket prices had ever 
been affixed. 

Mr. Whipple, for himself, argued e contra on 
both points. 

STORY, Circuit Justice. The construction 
of the terms of this note, is matter of law; 
and I am of opinion, that the terms "factory 
prices," in this note must be understood ac- 
cording to their common meaning, that is, the 
prices at which goods may be bought at the 
factories, in contradistinction to prices of goods 
bought in the market after they have passed 
into the hands of third persons or shopkeep- 
ers. If it had appeared in evidence that the 
terms had acquired a uniform technical sense, 
imiversally known and understood in the com- 
munity, and brought home to the Imowledge 
of the parties to this note, it might have been 
proper to construe the terms with reference to 
such universal usage. But no such usage is 
proved; and it would be strange indeed, if 
persons now contracting, should have refer- 
ence to prices established twenty yeai's ago, 
and not now referred to in practice in cases of 
real purchases and sales, to fix the terms of 
their bargains. In the present case, there is 
a still stronger reason for construing this note 
according to the plain sense of the terms, be- 
cause some of the enumerated artides are 
proved never to have had any "old ticket pri- 
ces" annexed to them. The terms "factory 
prices," must, therefore, have been used in 
the common sense, the only sense in which 
they could apply to all of them, and the par- 
ties manifestly intended to apply them to all. 

The jiuy found a verdict for the defendants on 
the other point 
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Case 3Sro. 17,6S0. 

WHIPPLE V. MIDDLESEX CO. 
[4 Fish. Pat. Cas. 41; Merw. Pat. Inv. 211.] i 
Circuit Court, D. Massacltusetts. Oct., 1859. 
Patents— CossTiiocTioN op Claims— Patentable 

OOMBINATIOS — InFKINGSMENT — WOOL 

Cleaning Machines. 

1. If by the esamination of a specification, 
and by applying it to the then existing state 
of the art, it can be ascertained what the in- 
vention was, then the claim, which is designed 
to be a condensed summary of the invention, 
is to be construed so as to be co-extensive with 
the invention, if that can be done without do- 
ing violence to its language. 

. [Cited in Andrews v. Carman, Case No. 371.] 

2. Forming and arranging the teeth, within 
the meaning of "Whipple's claim, includes not 
merely their points or projections, but also the 
plain surface in the rear, and against which the 
guard is to act in removing the burrs. 

3. If the same form of teeth, and the same 
surface or arrangement, were combined by ap- 
plicant for the first time, though both were ac- 
knowledged to be old, and, by combining them, 
he made a cylinder materially different froni 
any which had previously existed, the com- 
bination would be patentable. 

4. Upon the question of infringement, if the 
result be the same in kind, it is not necessary 
that it should be the same in degree. 

5. A patent calling for smooth or plain sur- 
faces is infringed by surfaces having slight in- 
equalities, but which are suificiently smooth for 
all practical purposes, and are substantially the 
same as the patented surfaces in their mode 
of operation and kind of result. 

This was an action on the case [by Milton 
D. Whipple against the Middlesex Company], 
brought to recover damages for the infringe- 
ment of letters patent for "improvement in 
machines for cleaning wool from burrs and 
other foreign substances, "and also for ginning 
cotton," granted to plaintiff, more particularly 
referred to in the report of the ease of Whipple 
V. Baldvrin Manuf'g Co. [Case No. 17,514]. 

After the case was at issue, the parties 
agreed upon the following order of reference: 

"And now the parties appear and agree to 
refer this action to the determination of the 
Honorable Peleg Sprague. His report to be 
made as soon as may be; judgment thereon 
to be final, and execution to issue accordingly; 
and if either party neglects to appear on due 
notice, then the referee is to proceed ex parte." 

The referee, having fully heard the case, de- 
livered the following opinion. 

A. B. Ely, J. Giles, and B. R. Curtis, for 
plaintiff. 

J. G. King, G. T. Curtis, O. L. Woodbury, 
B. F. Butler, and Geo. Gifford, for defendants. 

SPRAGUE, District Judge, Referee. This 
suit is founded wholly upon the second claim. 
This claim Is "forming and arranging the teeth 
of cylinders for bmrring wool." It is not a 
claim for a machine, but for a cylinder, or 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission. Merw. Pat. Iut. 
211, contains only a partial report] 



rather for the forming and arranging the teeth 
of a cylinder. 

The claim, then, states two limitations upon 
the generality of the previous language, viz: 
that the forming and aiTanging of the teeth is 
to be "in such a manner that their outer con- 
vex sides shall be substantially concentric 
with the axis of the cylinder, for the purpose 
of seizing and holding the fibres, and present- 
ing a surface against which the guard can act 
in removing burrs and other foreign matter 
therefrom." 

The outer convex side of the teeth are to be 
concentric, etc. What is meant by the outer 
side of the teeth? Again, these teeth are to 
present a surface against which the guard can 
act in removing bxurrs, etc. What kind of sur- 
face? and what action of the guard against 
the surface? 

These questions, and others that may arise 
upon the meaning of the claim, can be solved 
only by reference to the specification in which 
the invention is fully set forth and explained. 

If, by examination of the specification, and 
applying it to the then existing state of. the 
art, we can learn what the invention was, 
then the claim, which was designed to be a 
condensed summary of the invention, is to be 
construed so as to be co-extensive with the 
invention, if that can be done without doing 
violence to its language. 

What, then, was the invention? So far as 
is necessary for the present inquiiy, it may 
be stated to be, to form and arrange the teeth 
with points which would seize and hold the 
fibre; with a smooth surface in rear of the 
points, firm and non-elastic to support or float 
the biu^rs, so that the guard could remove 
them, and these teeth to be in such succession 
around the cylinder that theh* points should be 
protected by the heels or smooth surface, in 
rear of the preceding teeth, so as to prevent 
burrs from being taken hold of by the points 
of the teeth, and also so as to prevent too 
many fibres of the wool being seized. 

This smooth surface, or, as it is called in 
one place, this "plain surface," is made by 
what in the claim is called the outer convex 
side of the teeth. Forming and arranging the 
teeth, within the meaning of the claim, in- 
cludes not merely their points or projections, 
but also the plain surface in rear, and against 
which, as stated in the claim, the guard is to 
act in removing the burrs. 

In the specifications, the smooth surface is 
sometimes spoken of as distinguished from the 
teeth. Thus it is said: "Upon this roUer I 
affix a combination of teeth and smooth sur- 
face." But then it is declared, "these teeth 
may be made in various ways, but I prefer 
the plan of combs reaching lengthwise of the 
roller." And it is added, "but the main ob- 
ject is to have both teeth and sm:face in com- 
bination, the teeth to seize and hold the fibres, 
and the smooth surface to aid the guard," etc. 

It is clear that the claim regards the smooth 
surface as a part of the teeth, or an essen- 
tial ingredient in the arrangement of the teeth, 
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and, by the specification, it is emphatically 
made an essential part of the invention. Thus 
it is said, "Tlie main object is to have both 
teeth and surface in combination," And 
again, "The teeth, when thus protected, by 
the preceding plain surface;" and again, 
"These protected teeth form an essential f ea- 
tm-e in my machine." 

The defense is placed on two grounds: 
First, that the patent is void for want of nov- 
elty, and second, that the defehdauts have 
not infringed it. And it is insisted tSat the 
plaintiff must fail upon one or the other of 
these grounds. That if such a construction be 
given as to sustain the invention as new, then 
there is no infringement; or if so construed as 
to show an infringement, then there was no 
novelty. 

On the point of novelty, it is first insisted 
that the plauitiff's patent is defeated by Whit- 
ney's cotton-gin.' That 'in the drawings an- 
nexed to his patent specimens of teeth are 
shown, having concentric backs, constituting a 
plain surface, and that these teeth are cut 
from a metallic ring, so that their points are 
successively protected by the preceding heel or 
smooth surface of the other. 

In giving a construction to the plaintiff's 
patent, we are to ascertain what he intended. 
Now it is certain that he intended not to em- 
brace Whitney's invention. For he says ex- 
pressly, "these teeth differ from .... the 
teeth of the saw-gin in being combined with a 
convex, smooth surface, to facilitate the re- 
moval of burrs and seeds." 

It is said that the saw-gin in use did not 
contain teeth having convex backs, or any 
smooth surface in rear of the points, and that 
this formation of the teeth was never put in, 
practice, nor was even theoretically beneficial 
for ginning cotton. However that may be, I 
think that the convex backs of those teeth in 
Whitney's specification and model are not the 
smooth surface of the plaintiff's patent, which 
he emphatically declares is to be in combina- 
tion with his teeth, for the pmrpose not merely 
of protecting the points, but of supporting 
or floating the burrs, and presenting a surface 
against which the guard is to act in removing 
them. Now, the Whitney teeth, instead of be- 
ing so arranged as to pi;event seeds of cotton 
from falling between them, that is, presenting 
a surface which will support or float foreign 
matter, are designedly so arranged as to create 
no such sux'face, but to permit the seeds and 
foreign matter to fall between the rows of the 
teeth; and it is in this respect the plaintiff's 
patent says that its teeth are distinguishable 
from those of the saw-gin, in the language al- 
ready quoted. 

The plaintiff's teeth differ from Whitney's in 
their arrangement 

But is this a material difference? Does it 
involve such invention or discovery as to be 
patentable? There is a mechanical or physic- 
al change, by bringing the metallic rings, from 
which the teeth are cut, so near together that 
burrs or cotton seeds wiU not fall into chan- 



nels between them. This change of arrange- 
ment creates a surface which supports or 
floats the burrs, so that the guard may remove 
them, which could not be done if they fell in- 
to channels between the rings. 

This result is important." Indeed, it is the 
attainment of the whole object of the ma- 
chine, viz: the removing the burrs, by bearing 
them on this smiace to meet this guard. This 
mechanical change, and its effects, are, I 
think, so considerable as to be patentable. 

The next invention relied upon, as prior to 
the plaintiff's, is the Shly patent,^ No ma- 
chine or model, pursuant to this patent, has 
been produced, and no witness ever saw one 
that he knew to be such. We have only the 
patent. - 

The only difference from the Whitney inven- 
tion, which has been relied upon or pointed 
out by the defendants, is, that in Shly's, "the 
saws are to have eight or ten teeth, cut in the 
space of an inch, on the circumference of the 
saws. Then three inches on the circumfer- 
ence of the saw is to be left imcut, and so 
continue until the saw is cut around." 

But this change from Whitney's is not ma- 
terial in the present case. It does not make 
Shly's any more like the plaintiff's. The blank 
space does not protect the tooth that follows 
it, and the saws or circles of teeth are not 
brought any nearer together than in Whit- 
ney's. Indeed, it is said in the specification, 
that they are to be one inch apart. Their ar- 
rangement, in this respect, is the same as 
Whitney's, and subject to the same remarks as 
to presenting the plaintiff's surface. 

We have, in the next place, the Simpson 
cylinder. This consisted wholly of card teeth. 
This, also, the patentee expressly excludes from 
the description of his invention. He says, 
"These teeth differ from the teeth of a com- 
mon card, by having greater strength combined 
with sharpness." 

The specification teaches, how this greater 
strength combined with sharpness is obtained. 
It is by the different mode of formation. The 
card teeth were made of round wire stuck in 
leather. The teeth of the patent were cut in 
plates of metal, f&stened upon the cylinder in 
such manner that they may be said to be cut 
from the surface of the cylinder, and in such a 
manner as to be both firm and sharp. This 
mode of formation is materially different from 
that of the card teeth, and produces also some 
difference of result. To what extent they dif- 
fer, in practical operation, there is some con- 
flict of evidence, but I do not think it neces- 
sary to determine the degree of that differ- 
ence, because I am satisfied that the difference 
in the mechanical or physical formation, com- 
bined with the difference of result, are so con- 
siderable as to sustain a patent. 

It is contended that Whitney gave the same 
form of teeth, and Simpson the same surface 
or arrangement. It is sufficient to say that, 
if this were true, of which I am not satis- 
fled, still such formation and such arrangement 
were never before brought together, and by 
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combining them Whipple made a cylinder 
materially different from any which previous- 
ly existed. 

We come now to the question of infringe- 
ment The inquiry here is not whether there 
have been such changes, mechanical and 
functional, as to be patentable, but whether, 
notwithstanding such changes, any thing is 
used which was invented by the plaintiff, 
and embraced in his patent Do the defend- 
ants use any thing that belongs to the plain- 
tiff? 

We certainly find in their cylinder all that 
is set forth in the second claim, viz: Form- 
ing and arranging the teeth of a cylinder for 
burring wool, "in such a manner that their 
outer convex sides shall be substantially eon- 
centric with the axis of the cylinder, for the 
purpose of seizing and holding the fibres, and 
presenting a surface against which the guard 
can act in removing burrs and other foreign 
matter therefrom." 

Is the formation and arrangement of the 
teeth, and their outer convex sides, and the 
surface presented, such as are required by 
the plaintiff's specification? The defendant's 
cylinder differs from the plaintiff's both in 
structure and function. Are these differences 
only modifications of, or improvements upon, 
the plaintiffs, or do they displace and super- 
sede it? In the plaintiff's, the only cylinder 
described has the surface continuous from 
end to end. In the defendants', it is not con- 
tinuous, being formed by plates or rings of 
metal, going round the cylinder, and placed 
near to each other, but with some- space be- 
tween them. The specification does not re-, 
quire the surface to be continuous. It states 
it only as one form, and that which the 
patentee preferred. The language is, "These 
teeth may be made in various ways, but 1 
prefer the plan of combs reaching lengthwise 
of the rollers." If, therefore, the surface of 
the cylinder were covered with combs, and 
then, by some fine instrument, channels were 
cut around the cylinder, between the teeth, 
so that they would then be in plates or rings 
of metal, they would still present the plain- 
tiff's surface, provided the other descriptions 
and requirements of the specification remain. 

The next mechanical change in the defend- 
ants' is, that the teeth are not in straight 
lines lengthwise with the cylinder. This 
change Is produced by a slight alteration in 
the relative positions of the rings, that is, 
suppose them to be so placed that their teeth 
are in straight lines lengthwise with the cyl- 
inder, then moving each alternate ring slight- 
ly around it will destroy the straight lines, 
but leave each ring and its teeth precisely as 
before. To this the same remarks apply 
which have just been made, as to the change 
by channels in the surface. 

The next mechanical change is in the edges 
of the riugs, and is effected by passing a 
triangular file around the cylinder, between 
the rings, to sharpen the teeth. This produces 
a ridge on the upper side of the tooth, or the 



surface in rear of the tooth, the top of the 
ridge being in the middle of the tooth, with 
slopes on each side toward the channels, be- 
tween the rings. The top of this ridge is not 
brought to a sharp edge, and varies in the 
different cylinders used by the defendants, 
being sharper or narrower in some of them 
than it is in others. Here, too, we may ob- 
serve that we find no express prohibition of 
such a change, _nor does it seem to be in itself 
incompatible with any of the requirements 
of the specification. By these mechanical 
changes a new function is introduced. Some 
of the fibres of the wool fall uito the chan- 
nels between the rings, instead of being sup- 
ported on the surface. This produces two 
effects, (1st) those fibres are protected from 
the action of the guard, and (2d) they are 
separated or loosened, more or less, from 
their burrs, because the rings are placed so 
near together that the burrs,' and other for- 
eign matter, can not pass between them, but 
are supported upon the surface. But the 
fibres of the wool do not all go into those , 
channels. Some remain upon the surface, 
and upon them and their burrs the action of 
the guard is the same as if the channels did 
not exist 

The question is, do all these changes dis- 
place the plaintiff's patented invention, or 
are they modifications of, or improvements 
upon it? The question is asked if these 
changes do not make the defendants* cyl- 
inder so different as to be no infringement, 
what changes would have that effect? What 
is the criterion? 

The answer is to be found in the case cited, 
Winans v. Denmead, 15 How. [56 U. S.] 344. 
It is there said that, to constitute an infringe- 
ment, the thing used must be so near to that 
set forth in the patent, "as substantially to 
embody the patentee's mode of operation, 
and thereby attain the same kind of result as 
was reached by his invention. It is not nec- 
essary that the defendant's ears should em- 
ploy the plaintiff's invention to as good ad- 
vantage as he employed it, or that the result 
should be precisely the same in degree." 

It seems to me that the defendants' cyl- 
inder comes up to this standard, that it does 
substantially embody the plaintiff's mode of 
operation, and thereby attain the same kind 
of result as was reached by his invention. 
We have seen that it corresponded with the 
language of the second claim, and I think, 
it meets aU the requirements of the specifica- 
tion. 

We find in the defendants' cylinder that 
each tooth is protected by a preceding plain 
surface, and has sti'ength combined with 
sharpness, and is combined with substantial- 
ly such a surface as is described in the speci- 
fication, viz: a surface to aid the guard in 
detaching the burrs, or other impurities, 
from wool, a surface which supports the 
burrs, below which they can not sink, and 
against which the guard acts in removing 
them, and which protects the succeeding teeth. 
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If it be said ttiat it does not support all the 
fibres of the wool, and present them to the 
guard, to the same extent as would a con- 
tinous surface, the answer is that it is suffi- 
cient; if the result be the same in kind, it is 
not necessary that it should be precisely the- 
same in degree. The defendants' cylinder 
might embody the plaintiff's invention, if it 
acted upon a part of the wool and burrs, al- 
though it should be so constructed as to per- 
mit another portion, not only of the wool, 
but of the burrs also, to escape its action. 
If it be said that the surfaces are not smooth 
or plain, it would be answered that they 
are so for all practical purposes, and to meet 
all the requirements of the specification. It 
is true that it speaks of them as smooth or 
plain. And in the case cited, the patent call- 
ed for a circle, but the court held it was not 
confined to a perfect circle, but that it might 
be departed from as above quoted. So in this 
case, the form of the surface may be varied 
within the same limits, and, as" we have 
seen, the variation does not exceed them. It 
can not be admitted that the defendants can 
escape infringing by making slight inequal- 
ities in the surface, either lengthwise or 
around the cylinder, while, in its mode of 
operation and kind of result, It will remain 
substantially the same. 

But it has been earnestly contended that 
the defendants' cylinder has more similarity 
to Whitney's or Simpson's than it has to the 
plaintiff's. But the defendants' agrees with 
the plaintiff's, and differs from them in pre- 
cisely those particulars which are pointed 
out in the plaintiff's specification, and which 
I have already mentioned in discussing the 
question of priority. 

The defendants' has a convex, smooth sur- 
face, to facilitate the removal of burrs and 
seeds, which Whitney's had not. But, it has 
been emphatically asked, if you take Whit- 
ney's metallic plates, or rings with teeth, 
like some of those described 'in his drawing, 
and place them around a cylinder, when will 
they become the plaintiff's invention? I an- 
swer, when you have placed them so close 
together that, by this new arrangement, you 
have obtained that surface which the plain- 
tiff's specification demands, and which is no- 
where found in Whitney's, but is there care- 
fully avoided by designedly leaving chan- 
nels Into which the seeds of cotton, and other 
foreign matter, may fall. 

The defendants' cylinder differs from Simp- 
son's and agrees with the plaintiff's in the 
formation of the teeth. The defendants' 
teeth are cut from plates or rings of metal, 
which are placed around the cylinder, close 
to each other, and the teeth may be consid- 
ered as cut from the periphery of the cylin- 
der, and, like the plaintiff's, have strength 
combined with sharpness, so as readily to 
seize the fibres, and, at the same time, pre- 
sent a firm, non-elastic surface to the action 
of the guard— qualities which Simpson's card 
teeth did not possess. The case of Silsbee 



T. Foote, 14 How. [55 TJ. S.] 225, meets an 
objection as to the sufficiency of the specifica- 
tion and claim. 

I am of opinion that the plaintiff's patent 
is valid, and has been infringed by the de- 
fendants. 

Judgment for plaintiff for two thousand 
dollars, costs of reference eight hundred and 
fifty dollars, and costs of court to be taxed. 



WHIPPLE (NORTH AMERICAN INS. CO. 
v.). See Case No. 10,315. 



Case "No, 17,5S1. 

WHIPPLE V. RENTON. 

[McA. Pat. Gas. 332.] 

Circuit Court, District of Columbia. 1854. 

Patent-Office Appeals— Jurisdiction of Judge 
— Appeal by Patentee. 

[The court has no jurisdiction of an appeal 
by a patentee from a decision by the commis- 
sioner in interference proceedings awarding pri- 
ority to the applicant, and granting him a pat- 
ent. . Pomeroy v. Connison, Case No. 11,259, 
followed.] 

[This was an appeal by George A. Whipple 
from a decision of the commissioner of pat- 
ents, la an interference proceeding awarding 
priority to James Renton in respect to an In- 
vention of an improvement in furnaces for 
making iron direct from the ore.] 

J. J. Greenough, for appellant 

MORSELL, Circuit Judge. On the 23d of 
December, 1853, James Renton filed an ap- 
plication in the patent office for letters-patent 
for an improvement in furnaces for making 
Iron dhrect from the ore, which was declared 
to interfere with a patent granted to the 
said George A. Whipple on the 10th of May, 
1853; and for the trial of the issue so formed 
the parties were allowed to take their testi- 
mony, which being done, and the said matter 
fully heard, the commissioner on the 6th of 
June, 1854, awarded priority of Invention to 
the said James Renton; from which said de- 
cision the said George A. Whipple hath ap- 
pealed and filed his reasons of appeal. The 
commissioner has laid before me the grounds 
of his decision In writing, with the original 
papers and the evidence in the cause; and 
a time and place having been appointed for 
the hearing of said appeal, the party appellant 
by his counsel filed his argument in writing 
in reply to a motion to dismiss the appeal for 
the want of jurisdiction made by the counsel 
for the appellee; and the said case was there- 
upon submitted. This, as before said, is an 
appeal by a patentee from a decision of the 
commissioner, not refusing or rejecting, but 
granthig, the application for letters-patent. 
I have carefuUy examined and considered the 
argument made in support of the jurisdiction. 
The point- being the same which was decided 
by Judge Cranch in the year 1842 in the case 
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of Pomeroy t. Connison [Case No. 11,259], on 
Tery full consideration, and followed l>y me 
since, I feel that I ought to consider the 
point as settled, and am therefore of opinion 
that I have no .iurisdietion in this case, and 
order and direct the said appeal to be dis- 
missed; and the same is hereby so certified by 
me to the commissioner, and I shall herewith 
return the papers to the patent office. 



WHIPPLE (STANLEY v.). See Case No. 
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Case No. 17,5S2. 

In re WHIPPLE FILE CO. 

[1 Lowell, 477; i 12 Int. Eev. Rec. gSJ 

District Court, D. Massachusetts. Sept., 1870. 

Bankuuptct of Maitopactokeb— Interkai. Rev- 
enue Tax— Liability of Assiosee. 

The asgignees of a banljrupt manufacturer 
selling his goods in the course of their trust in 
the condition in which they found them, are 
not bound to pay the tas imposed by the act of 
March 31, 1868, on sales by manufacturers. 

In bankruptcy. The assessor of internal reve- 
nue of the Third collection district of Massa- 
chusetts and the assignees of the Whipple 
File Company, a bankrupt corporation, sub- 
mitted to the court, by an agreed statement 
in accordance with section 6 of the bankrupt 
act, the question whether the assignees were 
liable to be assessed under the act of 31st 
March, 1868 (15 Stat. 59), as manufacturers, 
for the excess over five thousand dollars, of 
the amount of the sales of goods of the (Com- 
pany which they had disposed of in the exe- 
cution of their trust by order of this court in 
bankruptcy. 

J. C. Ropes, Asst. DisL Atty., for assessor. 
T. K. Lothrop, for assignees. 

LOWELL, District Judge. The Whipple 
File Company was a manufacttner within the 
act, but not so the assignees of the corpora- 
tion in bankruptcy. [At the time of its bank- 
ruptcy it had on hand a stock of files and 
other goods which their assignees have since 
sold at private sale, under the decree and 
order of this court, and the question presented 
by the agreed facts, is whether a tax can be 
levied on the amoimt of their sales imder the 
law referred to. I am of the opinion the 
United States cannot levy such a tax. The 
assignees are not manufacturers, and are not 
the agents of the manufacturers.] 2 If they 
had done anything in the way of finishing 
the goods, as I authorized the assignees of 
McKay & Aldus to do, it may be that they 
would be liable not only to this assessment but 
to pay the special tax imposed on manufac- 
turers. [But as the ease stands, they are per- 
sons lawfully possessed of these goods, but 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, .and here reprinted by permis- 
sion.] 

2 [From 12 Int. Rev. Rec. 98.] 



not makers of them.] 2 But as they did 
nothing but sell the goods, they are no more- 
manufacturers than any of those persons who- 
bought goods of them. Nor can it be said 
that they are agents of the manufactmrn*. 
[No doubt they have full power over the prop- 
erty, but not as agents.] 2 They are trustees 
appointed by the creditors under the authority 
of the court, and not by the banki-upt, and 
their sales are not the bankrupt's sales. These- 
goods have reached the market, undoubtedly, 
without being taxed, but this is by the mis- 
fortune of the owners who ceased to be able 
to sell and pay the tax upon them. 

If it be contended that the assignment was- 
a sale, for which the bankrupt manufacturei' 
should be assessed, the answer is that it was. 
rather a statute execution and probably not 
within the scope of the act, [The goods pass 
as they would If the manufacturer were dead, 
but they are not sold by him in lie one case 
more than in the other. With this point 
however, we are not directly concerned, be- 
cause if the Whipple File Co. can be lawfully 
assessed, on the footing of a sale to their as- 
signees, the tas is not a debt at the time of 
their bankruptcy.] 2 At all events the as- 
signment took place after bankruptcy, and 
cannot be the foundation for a debt either 
privileged or common against the assets. [The 
question submitted by the agreed facts must 
be answered in the negative.] 2 Judgment 
for the assignees. 



WHISEN (SWIFT v.). See Case No. 13,7(X>. 

WHISKEY (UNITED STATES v.). See 
Case No. 16,671. 

WHISTLER, The (KEENE v.). See Case 
No. 7,645. 



Case ]Sro, 17,583. 

WHISTON V. SMITH et al. 

[2 Lowell, 101.] 1 

District Court, D. Massachusetts. Jan., 1872, 

Contracts— Equitable Remedies — Bankruptcy 
— Advances for Fees— Lien — Mortqaqe. 

1. In equity, the court may give effect, upon 
equitable terms, to the valid part of a contract 
which is fraudulent in part. 

[Cited in Hutchinson v. Murchie, 74 Me. 190,] 

2. This doctrine applied to a mortgage which 
was, in part, a preference- 

3. A person who advances his own money 
for the fees in bankruptcy has a first lien on 
the assets for its repayment. A mortgage to 
secure the advance gives no additional securi- 
ty, and is useless. 

Bill in equity by [F. G. Whiston], the as- 
signee of one Gray, to set aside two mort- 
gages on the whole stock of goods of the 
bankrupt as preferences. One of the mort- 
gages was given to A. E. Smith to secure an 

1 [Reported by Hon. John Lowell, LL. D,, 
District Judge, and here reprinted by permis- 
sion.] 

2 [From 12 Lit Rev. Rec. 98.] 
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old debt of §1,200 and a new advance of $300. 
Smith already held a mortgage on the same 
stock for the old debt, but it was given with- 
in four months of the bankruptcy, and was 
not of importance, except as it might bear 
upon intent The security to Payne, the oth- 
er defendant, was given to indemnify him for 
advancing the fees in bankruptcy, and was so 
expressed. 

J. O. Teele, for plaintiff.. 

J. D. Thomson, for defendants. 

LOWELL, District Judge. Mr. Smith was 
a partner with the bankrupt, and left in the 
business ?1,000, because it would destroy the 
business to withdraw it. All the evidende 
shows that Gray was insolvent, and that 
Smith must have known it Indeed, a cred- 
itor who takes security upon the whole stock 
of a trader for an antecedent debt has never 
yet succeeded, hi any case within my knowl- 
edge, in explaining the transaction, except- 
ing by evidence of the actual solvency of the 
tiader at the time; such a mortgage is taken 
at the risk of bankruptcy occm-ring within 
four months A nice question is, whether the 
mortgage ought to stand as valid for the ?300. 
In Denny v- Dana, 2 Gush. 160, a mortgage 
bad in part, because given by way of prefei-- 
ence, was held" to be wholly void. And it has 
been held that where an old mortgage was 
cancelled, and a new one taken, which was 
partly on newly acquired property, and was 
void for preference, the mortgagee could hold 
under neither. Paine v. Waite, 11 Gray, 190. 
These were cases at law. The rule in equity 
is very different. In that jurisdiction one may 
always hold by his best title, and a cancelled 
security which was valid will not be merged 
in a new one which is void. There are many 
decisions that, in the absence of a fraud in 
fact, participated in by the holder, a security 
may stand good for part and be rejected for 
the remainder. See, per Swayne, J., Clements 
V. :Moore, 6 WaU. [73 U. S.] 299, 312, and 
the cases there cited; and Herschfeldt v. 
George, 6 Mich. 436; Bullett v. Worthington, 
3 Md. Oh. 99, affirmed 6 Md. 172; Boyd v. 
Dunlap, 1 Johns. Oh. 478; Bean v. Smith 
[Case No. 1,174]. 

This is a case for the application of that 
practice; for the evidence is that the new 
mortgage was taken as a matter of conven- 
ience, and the transaction, though a preference 
as to the old debt, under the decisions, was 
not fraudulent in the usual sense of that term. 
The mortgage may, therefore, stand as securi- 
ty for the advance of ?300. 

The mortgage to Payne was unnecessary, 
because a person who In fact advances his 
own money for the fees in banlcruptcy has a 
first lien on the assets for its repayment 
Payne's mortgage is of no use to him, and 
whether it should be affirmed or annulled, he 
has a right to receive back his lawful ad- 
vances. 
Decree that the mortgage to. the defendant 
29KED.CAS. -60 



Smith is a .valid security for the ?300 advan- 
ced October, 1871, and interest, and invalid as 
to all other sums purporting to be secured by 
it; that Payne has a right to be reimbui-sed 
out of the assets any sums he may have ad- 
vanced, for proper fees in banlvruptcy; that 
the assignee have power to sell the mortgaged 
property, free of the incumbrance of the mort- 
gages, and that he pay into court for the use 
of the defendants the sums so due to them i*e- 
spectively, and keep the remainder as assets 
in the bankruptcy. If there should be any 
dispute as to the amounts, they can be settled 
before the final draft of the decree. 



Case Wo. 17,524. 

The WHITAKER. 

[1 Spr. 229; i 18 Law Eep. 496.] 

District Court, D. Massachusetts. March, 
1854. 

Salvage Costract — Lien — Labokeks Employed 
BT Costractor. 

1. A person who contracts with the owner, 
to supply or repair a foreign vessel, for a round 
sum, is not, merely hy virtue of his contract, 
the agent of the owner. 

[Cited in The Wandrahm, 14 C. 0. A. 414, 
67 Fed. 360.] 

2. Laborers employed by such contractor have 
not a lien upon the vessel, for the price or value 
of theii' labor. 

[3. Cited in The Williams, Case No. 17,710, 
to the point that there is no lien for salvage 
services performed under a contract for a fixed 
sum, to be paid at all events, whether result- 
ing successfully or not.] 

This was 3. suit in rem, against the brig 
Whitaker, to recover §2330, for services ren- 
dered in getting said brig off a beach in 
Scituate, upon which she had been driven 
in a storm. 

It appeared in evidence, that the master 
of the brig had entered into a contract with 
one Samuel H. Holbrook, to get his vessel 
off, for the sum of {g900, which was to be in 
full for every expense attending that serv- 
ice. Holbrook, in pursuance of his con- 
tract, procured an anchor and chain to be 
sent to the vessel, to be used in getting her 
off; employed men to labor upon her at 
daily wages, and with their aid, attempted 
to launch her directly into the sea. Hav- 
ing failed in this attempt he 'hired Otis, the 
libellant, to launch her, and directed him to 
employ such assistance as was necessaiy. 
Otis, with the aid of persons employed by 
him, launched the vessel, across the beach, 
into the North river, in a direction opposite 
to that in which Holbrook had attempted to 
launch her. 

All the persons who labored with Hol- 
brook in his attempt to launch the vessel, 
and Otis, who, in his schedule, in addition 



1 rEepprted by F. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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to a claim for his own services, charged the 
wages of the persons whom he had employ- 
ed, as money paid, were joined in this libel. 
The libellants had knowledge of the eon- 
tract with Holbrook. The Whitaker be- 
longed in the state of Maine, and the claim- 
ants, her owners, all resided there. 

Seth Webb, Jr., for libellants. 
John O. Dodge, for claimants. 

SPRAGtJE, "District Judge. Holbrook had 
a lien, which he might enforce, either In a 
cause of contract or of salvage. But in the 
execution of his contract with the master, 
he had no authority to hire laborers, or 
procure materials, upon the credit either of 
the vessel or owners; and the men employed 
by him have no lien upon the vessel, which 
they can enforce in this libel. They knew 
.that Holbrook was a contractor, and not an 
agent of the owners. The libellants did not 
bestow their labor and materials on the 
vessel, under a contract with the owners or 
master, or with any person who, by the 
acts or conduct of the owners, had appar- 
ent authority to bind the vessel by a lien. 

The aggregate amount of the claims of 
these libellants greatly exceeds the $900, for 
which Holbrook had contracted to get the 
vessel off; and if they have a lien therefor, 
it would subject the owners to the payment 
of a larger sum than that stipulated in the 
contract with Holbrook, under which alone 
these persons labored. This libel to enforce 
a lien, as material men, in which Holbrook 
has not joined, must be dismissed. Wheth- 
er the libellants might join with Holbrook, 
in a libel for salvage, I have no occasion 
now to consider. 

Libel dismissed. 

[NOTE. Subsequently another suit was brought 
against the same brig by the same libellants, 
only Ihe seamen who served under Otis sued in 
their own names. See Case No. 17,525.] 

[The opinion of SPBAGUB, District Judge, 
as given in 18 Law Rep. 496, is as follows: 

[SPRAGUE, District Judge, dismissed the li- 
bel, with costs for the claimants, and in pro- 
nouncing the decree said, in substance, that it 
was apparent the libellants had rendered meri- 
torious services in getting the vessel ofE; and if 
their claim had been made for a salvage com- 
pensation, he would intimate no opinion what 
the result would have been. The claim set up, 
however, was for labor and materials furnished 
for a foreign vessel. In such a case, there was 
no lien upon the vessel, unless the labor and 
materials were furnished at the request of the 
owners, or their agent the master, or some other 
person having authority to act for the owners. 
That, as a general rule, no one could subject 
property to a lien but the owner or his agent. 
That Holbrook, in virtue of his contract merely, 
was not the agent of the owners of the Whit- 
aker, for this purpose; and there was no evi- 
dence that he had any other authority, and it 
was therefore immaterial whether he had or had 
not told his employees that they were to look 
' to the vessel. That Holbrook had a lien upon 
the vessel for the $900, for which he bad con- 
tracted to get her off, and to allow the libellants 
to sustain their claim, would be to subject the 
owners of the vessel to pay twice for the same 
service.] 



Case K"o. 17,5S5. 

The WHITAKER. 

[1 Spr. 282; i 18 Law Rep. 497.] 

District Courts D. Massachusetts. Feb., 1855. 

Salvage Sbkvioes — Contract fob Compejtsatios 
— Laborers Hired by Contractor. 

1. It is essential to a claim for salvage, that 
the services should contribute to ultimate safe- 
ty. 

[Cited in The Choteau, 9 Fed. 212.] 

2. A contract to labor for the relief of a ves- 
sel in peril, at an agreed compensation, to be 
paid at all events, displaces a claim for sal- 
vage. 

[Cited in The Camanche v. Coast Wrecking 
Co. of New York, 8 Wall. (75 U. S.) 478. 

' Disapproved in The Louisa Jane, Case 
No. 8,532.] 

3. An agreement for a specified sum is bind- 
ing upon the salvor, and his compensation, al- 
though still salvage, is limited to the amount 
agreed. 

.[Cited in The Silver Spray, Case No. 12,- 
857.] 

4. Persons assisting such salvor may main- 
tain a claim for a salvage compensation, if 
their right to payment depends upon success. 

[Cited m The Silver Spray, Case No. 12,857; 
The Marquette, Id. 9,101; The Louisa 
Jane, Id. 8,532.] 

5. But the court will take care that the own- 
er of the property shall, in such case, be pro- 
tected against the contractor, and shall not be 
forced to pay, in the whole, more than the 
amount agreed. 

This was a suit in rem, against the brig 
Whitaker, to recover a salvage compensation 
for services rendei'ed to said brig. It was 
brought after the decree of the court dis- 
mi^ing the libel in the ease of The Whit- 
aker. The services for which compensation 
was sought, were the same as set forth in the 
former suit [Case No. 17,524], and the libel- 
lants were the same, except that the men who 
labored under Otis, now sued in their own 
names. The respondents reUed mainly upon 
their contract, as before, and set forth, in their 
answer, that they were, and always had been, 
ready to pay the sum of §900 to Holbrook, or 
to any person authorized by him to receive it 

Seth Webb, Jr., for libellants. 
John 0. Dodge, for claimants. 

SPRAGUE, District Judge, held that the 
vessel was in a condition to be the subject of 
salvage service. The men who labored under 
Holbrook, in attempting to launch the ves- 
sel, were not salvors, inasmuch as the serv- 
ices by them rendered had no tendency to re- 
lieve her from peril, and did not at all con- 
tribute to her ultimate safety; that the men 
who succeeded in relieving her were entitled 
to salvage compensation, unless the nature 
of the contract, under which tliey labored 
upon her, displaced their claim; that an 
agreement to relieve a vessel in peril, for an 
agreed compensation, is binding upon the salv- 

1 [Reported by P. E. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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ors, and their compensatioD, although still 
salvage, is limited to the amount agreed; 
that persons assisting the contractor may sus- 
tain a claim for salvage, hut the court will 
take care that the party receiving the salvage 
service shall, in such case, be protected 
against the contractor, so that he shall not 
he reauu'ed to pay, in all, more than the 
amount named in the contract; and that 
when the contract is to lahor upon the vessel, 
for a compensation to be paid at all events, 
whether the vessel he relieved from her 
peril or not, such a contract displaces a claim 
for salvage. That, in this ease, it being 
shown that the men who labored under Otis 
were hired for a per-diem compensation, no 
decree co\ild be made in their favor, nor could 
any decree be made in favor of any of the 
libellants, unless Holbrook became a party 
to the suit, or the respondents were in some 
way relieved from his claim upon the con- 
tract. 

Subsequently, the counsel for the libellants 
moved for leave to amend, by making Hol- 
brook a party, stating that he was authorized 
to act for Holbrook. Leave being granted, 
a decree was rendered in favor of Holbrook 
and Otis, for the $900, without costs, and the 
libel dismissed, as to all the rest of the libel- 
lants. 



Case K"o. 17,626. 

WHITAKER et al. v. BRAIMSON. 

[2 Paine, 209.] i 

Circuit Comrt, S. D. New York.z 

FiNA-LiTT OF Judgments — Pleadisg Records — 
Description- — Vakia^tce— Plea op Nul Tibl 
Recokd— Res Judicata— Jddsments of Other 
States — Pessstlvasia Practice — Affidavit 
OF Defense. 

1. It is not a conclusive criterion, whether a 
definitive judgment has been rendered, that the 
entry employs or omits the usual form of "ideo 
consideratum est." Judgments are final and 
subject to review by writ of error, as well when 
entered without, as with that clause. 

2. In pleading a record, it is not indispensa- 
ble that the precise words of the record shall 
be observed. Surplusage, or immaterial omis- 
sions in matters of substance, in pleading rec- 
ords, are attended with no other consequences 
than in other cases. But as to matters of de- 
scription it is otherwise, and there the record 
produced must conform strictly to the plea. 

3. As the plea of nul tiel record puts in ques- 
tion the identity of the record, if circumstances 
descriptive of the record be untruly stated, 
though it was not necessary that they should 
he stated at all, it will he fatal. 

4. The party by pleading a record with a 
prout patet, proffers that issue, and it is in- 
cumbent on him to maintain it literally; and 
this as well where the averment has reference 
to particulars which need not be specifically 
stated upon the record, as to those which must 
be so stated. 

1 [Reported by Elijah Paine, Jr., Esq.] 

2 [Date not given. 2 Paine includes cases de- 
cided between 1827 and 1840.] 



5. A record described as determining the 
rights of the party by the consideration and 
judgment of the court, and the conviction of 
the defendant, is not identical with one direct- 
ing the same results, but in a different way. 

6. All the particulars set forth in pleading, 
descriptive of a record or instrument on which 
the party relies, must he estabhshed by proof, 
or the variance will be fatal. 

7. Although a party under the plea of for- 
mer recovery be precluded from giving the rec- 
ord in evidence, on account of variance, yet he 
may avail himself of it under the general issue. 
But whether such proof can be received with- 
out notice of the special matter,— qucere. 

8. A judgment to operate as a bar, must be 
final. Suitors are not concluded by the pendency 
of an action in any other court for the same 
matter, or by any course of proceeding there- 
on short of final judgment. 

[Cited in Webb v. Buekelew, 82 N. T. 561.] 

9. Under the constitution and act of congress, 
judgments obtained in the different states, have 
the like effect in every other state as in that 
where they are rendered. Although, therefore, 
they, in fact, are, proceedings of foreign and in- 
dependent tribunals, they hear the character of 
judgments of courts of concurrent powers with 
those where they are offered in evidence. 

10. The court cannot infer from principles of 
general law, what, course of proceedings must 
necessarily have been adopted to obtain a com- 
plete judgment in a neighboring state. It will 
liie presumed that the record conforms to the 
law or usage of that state, so far as it purports 
to go; but there may he averments and proof 
against its supposed operation. 

11. A judgment imports that the indetermi- 
nate claims of a party are reduced to a cer- 
tainty of the highest order, and one which can 
never more be questioned by the debtor. It is, 
tJierefore,- a loose and faulty practice in actions 
for money, to leave it to the discretion of the 
party in whose favor judgment is rendered, to 
determine for himself how much he will take 
under it. 

12. At common law, it is indispensable to a 
full judgment, that what it gives or decrees 
should he distinctly expressed. 

13. -Under the rule of the district court of 
Philadelphia, authorizing the plaintiff in ac- 
tions on contract to sign judgment against the 
defendant, when he omits to file an aflldayit of 
defence, if the amount be undetermined the 
judgment is only interlocutory, and to be made 
final when the appropriate proceedings shall be 
had for ascertaining the sum to be recovered. 

14. And where, under the above rule, judg- 
ment by confession is entered, it will not he 
deemed final, unless there are concurring cir- 
cumstances which denote the intention of the 
parties that it shall be final and complete as be- 
tween them. 

At law. 

PER CURIAM. Assumpsit on two promis- 
sory notes. One note dated October 14th, 
1824, for ?281 25, payable six months after 
date; the other, dated December 17th, 1824, 
for $424 50, payable in six months. The dec- 
laration also contains the common money 
counts, and counts in indebitatus assumpsit. 
To this declaration the defendant pleaded: 
1, the general issue; 2, the exemption of Iiis 
body from imprisonment because of certain 
insolvent discharges; and 3, to the counts up- 
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on the promissory notes, a former recovery for 
the same cause of action.s 

The latter plea is the one immediately drawn 
in judgment; it is, after the formal com- 
mencement, as follows: "Because, he says, 
that after the making of the respectiye promis- 
sory notes by this defendant in the said two 
first counts of the said declaration mentioned, 
to wit, on the 28th day of November, 1823, 
the said plaintiffs impleaded this defendant 
by the name of John Bramson, before the 
judges of the district court for the city and 

3 A former suit for the same cause of action, 
in which the defendant obtained a verdict, is a 
bar to a second suit, although such verdict was 
rendered on the erroneous ground that the plain- 
tifE's cause of action had not then accrued, when 
in fact the plaintiff had at the time a good and 
perfect cause of action. Morgan v. Plumb, 9 
Wend. 287. A party setting up a former re- 
covery in bar of a second suit, must show that 
the matter of the second suit was directly in 
issue in the former suit, and that the verdict 
and judgment in that ease were directly upon 
the points sought to be litigated in the second 
suit, and of necessity involved their considera- 
tion and determination by the jury. McKnight 
V. Dunlop, 4 Barb. 36. A former recovery in 
an action by vendor against vendee, for the 
price of part of property delivered under a con- 
tract, is a bar in a suit by vendee against ven- 
dor for damages for nonfulfillment of such eon- 
tract. Id. A former recovery, in which the 
same matter was tried upon the merits, may be 
given in evidence without being specially plead- 
ed, wherever the party had no opportunity so to 
plead; and such recovery, though received in 
evidence under general pleadings, is as conclu- 
sive as in cases where the matter is specially 
pleaded. Beebe v. Elliott, Id. 457. A former 
verdict and judgment may be specially pleaded 
in trover. Miller v. Manice, 6 Hill, 116. A for- 
mer recovery against defendant is an absolute 
defence to a second suit for the same debt or 
claim, whether pleaded or not. Niles v. Tot- 
man, 3 Barb. 594. "Where a plea was interpos- 
ed, setting forth a former recovery for the same 
cause of action in the state of Vermont, and a 
satisfaction of the judgment there by appraise- 
ment of lands upon execution issued upon such 
judgment; it was held, that such satisfaction 
being by a course of proceeding unknown at 
common law, the defendant was bound, if the 
proceeding was authorized by the statute law 
of the state of Vermont, to set forth the statute, 
so that the court might see that the proceedings 
had been conformable thereto; and, that a gen- 
eral averment that the proceedings were accord- 
ing to the laws of the state of Vermont, and 
fully authorized thereby, was not sufficient. 
Holmes v. Broughton, 10 Wend. 75. The court 
of errors cannot take judicial cognizance of any 
of the laws of the other states of the Union at 
variance witli the common law. Id. It seems, 
however, that upon a common law question, the 
legal presumption is, that the common law of a 
sister state is similar to that of our own. Id. 
Where a party may avail himself of a former 
verdict or decree by way of estoppel, he must 
plead the same in bar of a suit, or in answer to 
a plea, or he will be deemed to have waived the 
estoppel, and to have consented that the jury 
shall re-investigate the facts, and find according 
to the truth of the case. A former verdict is 
not conclusive evidence; it is so only when plead- 
ed. This rule, however, does not apply to ac- 
tions of ejectment or assumpsit, nor to cases 
where the plaintifiE's title is by estoppel, or where 
the party has had no opportunity to plead the 
matter specially as a bar. Wood v. Jackson, 8 
Wend. 1. The fact that a judgment has been 
reversed, and the verdict upon which it is found- 



county of Bhiladelphia, in the commonwealth 
of Pennsylvania, in a plea of trespass on the 
case for the same identical promissory notes 
in the first and second counts of the said 
declaration of the said plaintiffs mentioned; 
and such proceedings were thereupon had in 
the said disti-ict court before the judges afore- 
said, to wit, on the 2d day of June, 1826; that 
the said plaintiffs, by the consideration and 
judgment of the same court, recovered against 
this defendant, by the name of John Bram- 
son, in the plea aforesaid, their damages for 

ed set aside, is a complete answer to a verdict 
urged by way of estoppel. A purchaser under a 
judgment may claim every benefit which the 
judgment creditor could have claimed had he 
been the purchaser, and, notwithstanding the re- 
versal of the judgment, is entitled to the land 
purchased while tihie judgment was in existence, 
but not the benefit of a collateral fact settled by 
a verdict set aside as illegally rendered. Id. 
The former recovery for the amount of moneys 
paid at the commencement of the first suit, is no 
bar to a second action for other moneys subse- 
quentiy paid on the same account; the former 
recovery being as for so much money paid at 
the request of the defendant, implied from his 
legal liabilities to indemnify the plaintifE. Wright 
V. Butler, 6 Wend. 284. A record of a recovery 
in a former action between the same parties, in 
which the jury decided that there was sufficient 
evidence of demand and notice of non-payment, 
is sufficient in a subsequent action to establish 
the fact of demand and notice. Id. Where a 
party has no opportunity to plead a former ver- 
dict as an estoppel, the record thereof may be 
given in evidence, and is conclusive and binding 
on the party, the court, and the jury. Id. 
Wood V. Jackson, 8 Wend. 1. Where an erro- 
neous judgment is recovered, and the amount 
thereof collected, and such judgment is subse- 
quently reversed for defect of form merely, and 
restitution and costs of reversal awarded to the 
defendant in the original judgment, such de- 
fendant cannot plead the payment made by him 
on the erroneous judgment in bar to a second 
suit for the original cause of action. Close v. 
Stuart, 4 Wend. 95. Where, in consequence of 
the want of ordinary care and skill in laying the 
foundations of a house about to be erected, dam- 
age was sustained by the owner of an adjoining 
house, and the parties thereupon entered into an 
agreement, by which it was stipulated that the 
work should proceed, that a partition wall should 
be built for the benefit of both parties, and that 
the damages and compensation should be passed 
upon by the arbitrators; which submission was 
revoked previous to an award made; and, in an 
action for breach of covenant brought by the 
person who built the house to recover a compen- 
sation for a portion of the wall, in which action 
the defendant set ofE his damages, it was held, 
that such damages were a legitimate subject of 
consideration in such action of covenant under 
the agreement between the parties, and having 
been submitted to and passed upon by a jury, 
a suit could not subsequently be sustained for a 
recovery of the same damages. Skelding v. 
Whitney, 3 Wend. 154. It seems that where a 
defence has been insisted on in a former action, 
submitted to and passed upon by a jury, and not 
objected to by the plaintifE in such action, al- 
though such defence be not the subject of set-off 
in such action, a party will bo precluded from 
subsequently maintaining an action for the sub- 
ject-matter thus set off by way of defence. I<'. 
The judgment of a court of concurrent jurisdic- 
tion, directly upon the point, is, as a plea, a bar, 
or as evidence, conclusive between the same par- 
ties, ufion the same matter, directly in question 
in another court. Burt v. Sternburgh, 4 Cow. 
559. Thus, where B. brought trespass quare 
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the non-payment of the said two identical 
promissory notes in the said two first counts 
of the said declaration mentioned, and where- 
of this defendant, by the name of John Bram- 
son, was convicted, as by the record and pro- 
ceedings thereof still remaining, &c." To 
this plea the plaintiff replied nul tiel record, 
upon -which issue was taken. 

On the trial of the cause, the defendant pro- 
duced a record of a judgment in the district 
court for the city and county of Philadelphia, 
which he offered in evidence in support of 

clausum fregit, in May, 1816, laying the tres- 
pass with a continuendo between 1st November, 
1814, and the 24th November, 1815, and recov- 
ered; and then brought trespass against the same 
defendant for a subsequent injury to the prem- 
ises in ciuestion in a former suit; held, that the 
record in a former suit, followed by parol evi- 
dence that the premises in question were the 
satae in both, was conclusive evidence of the 
plaintifiE's title in the second action; that it op- 
erated against the defendant by way of estoppel, 
whether it was pleaded, or given in evidence in 
the second suit. Id. But held, also, that the 
defendant might, in the second suit, have shown 
title in himself by alienation, or adverse pos- 
session, acquired since the time in the former 
suit. Id. A plea that the defendant was not 
served with process, and had not notice of the 
pending or prosecution of the suit, is equivalent 
to a denial of appearance in person or by attor- 
ney, and a bar to the action, ilolbrook v. Mur- 
ray, 5 Wend. 161. In an action on such a judg- 
ment against several, who sever in their defence, 
if the plea of one be adjudged good, and the 
judgment as to him he pronounced void, it is 
void as to all the defendants. Id. A former 
recovery for a previous payment is no bar to a 
second action for a subsequent payment, al- 
though the evidence in both actions is in part the 
same. Butler v. Wright, 2 Wend. 369. The 
judgment of a court of concurrent jurisdiction, 
directly upon a point, is conclusive between the 
same parties, upon the same matter coming di- 
rectly in question in another suit. Gardner v. 
Buckhee, 3 Cow. 1-iO. And this, whether it be 
pleaded, or given in evidence under the general" 
issue. Id. It is conclusive, whether it appear 
upon the face of the record in the former suit, 
that the same matter was tried and passed upon, 
or not. Id. If it was, in fact, so tried, with- 
out this fact appearing of record, the proper 
course is to give the record in evidence, and then 
prove, by parol, that the matter did arise, and 
was tried upon the pleadings in the record. Id. 
Where B. sued 6. ujjon a promissory note in the 
marine court, and G. pleaded the general issue, 
with notice that the note was given upon the 
fraudulent sale of a vessel by B. to G., which 
was the question upon the trial, and the verdict 
was for the defendant; and afterward B, sued 
G. in the common pleas, upon another note given 
upon the same purchase; held, that upon the 
trial of the second cause, the record and proceed- 
ings in the first were conclusive evidence of the 
fraud, and were a conclusive bar to tlie second 
action; that the proper course was to give the 
record of the marine court in evidence; and then 
show by parol evidence, (e. g. by the justice who 
tried the first cause.) that the same question had 
been tried before him. Gardner v. Buckbee, 3 
Cow. 120. In an action of assumpsit against 
the malter of a promissory note, (not negotiable,) 
it is a good plea in bar, that a judgment was re- 
covered in the supreme court of the state of 
Vermont, (where the note was made and the 
parties resided,) at the suit of the creditors of 
the plaintiff on a foreign attachment against the 
plaintiff, as an absconding debtor, to recover the 
amount of the same note of and against the cred- 
its and effects in the hands of the defendant, 



his plea. The record was duly authenticated 
pursuant to the act of congress of May 26th, 
1790. The counsel for the plaintiffs objected 
to the competency of this proof to sustain the 
issue, because the record upon its face showed 
that no final judgment had been rendered in 
that coiu:t upon this matter; and its admis- 
sibility was objected to on account of vari- 
ances between the record produced and the 
plea of the defendant 

First, as to variances. These are sup- 
posed to consist in this: 1st, that it is aver- 

(tlie maker of the note,) as the trustee and debt- 
or of the plaintiff. Prescott v. Hull, 17 Johns. 
284. A judgment for the defendant in trespass 
de bonis asportatis, is a bar to an action of as- 
sumpsit to recover the price of the same goods. 
Bice V. King, 7 Johns. 20. Where an action 
has been brought, and judgment given, but part 
of the plaintiff's demand omitted by mistake, if 
he afterward bring another action to recover 
the demand so omitted, the former action is a 
good bar. Platuer v. Best, 11 Johns. 530. A 
plea of a former recovery and satisfaction, nec- 
essarily contains matter of fact and record, and 
may conclude to the country. Thomas v. Kum- 
sey, 6 Johns, 26. The pendency of a suit in an- 
other state or in a foreign court, by the same 
plaintiff against the same defendant, for the 
same cause of action, is no stay or bar to a new 
suit brought here. Bowne v. Joy, 9 Johns. 
221. The exception, rei judicatse, applies only to 
final or definitive sentences abroad, upon the 
merits of the case. Id. And the same rule ap- 
plies to the pendency of a cause in an inferior 
court in the same state. Id. So, another ac- 
tion pending between the same parties, for the 
same cause, in the circuit court of the United 
States, of another district, is not pleadable in 
bar, nor in abatement. Walsh v. Diu:kin, 12 
Johns. 99. Aliter, as to a foreign attachment 
in another state, by a third person; for there 
the attachment is a lien, and if the defendant 
is not allowed to plead in abatement, he may be 
compelled to pay the money twice. Id. Where, 
by virtue of a foreign attachment prosecuted ac- 
cording to the laws of another state, a debt due 
from the defendant to the plaintiff is attached 
by a creditor of the plaintiff, to whom the de- 
fendant is compelled to pay the debt, in an ac- 
tion brought against him in this state for the 
same debt, he may plead the recovery by lie at- 
taching creditor in bar. Embree v. Hanna, 5- 
Johns. 101. So, the pendency of the proceed- 
ings under the attachment may be pleaded in 
abatement. Id. See Prescott v. Hull, 17 Johns. 
284. The same cause of action is where the 
same evidence will support both actions. Rice 
V. King, 7 Johns. 20; Johnson v. Smith, 8 
Johns. 3S3. Where matters have been once sub- 
mitted to a jury, their verdict is a bar to another 
action, and the plaintiff will not be permitted to 
show that they separated his demand, passing 
upon part of it, and giving no verdict upon other 
parts. Broekaway v. Kinney, 2 Johns. 210. A 
recovery in a former action apparently for the 
same cause, is only prima facie evidence that 
the subsequent demand has been tried, but is not 
conclusive. Snider v. Croy, Id. 227. If the 
plaintiff, in a former action, joined two tres-. 
passes in the same count, and the court, on mo- 
tion of the defendant, compelled him to elect for 
which trespass he would proceed, and that he 
should not go for both, and the jury found dam- 
ages accordingly, it will not be a bar to a. subse- 
quent action, brought for the trespass which he 
was obliged to abandon. Id. A recovery 
against one joint trespasser is not alone a bar 
to an action against another; there must at least 
have been an execution thereon. Livingston v. 
Bishop, 1 Johns. 290. 
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red in the plea that the plaintiffs recovered 
in that court their damages for the non-pay- 
ment of the two notes, whilst the record 
shows that judgment was rendered for want 
of an affidavit That part of the record 
supposed to contain the judgment of the 
court upon those demands, is in this form: 
"And now, to wit, on the second day of 
June, 1826, the plaintiffs, by their said at- 
torneys, come and sign judgment against 
the said defendant, in the words following 
to wit: 'June 2, 1826, I sign judgment in 
this ease for want of an affidavit of defence- 
John C. Lowber.' And, therefore, the court 
direct judgment to be entered, accordingly, 
in favor of the said plaintiffs." 2d, that the 
plea avers that the plaintiffs, by the consid- 
eration and judgment of the said court, re- 
covered their damages, &c., whereof the 
said defendant was convicted; but that it 
nowhere appears by the record that the 
matter was determined by the consideration 
and judgment of the court, or that the de- 
fendant was convicted of anything claimed 
by the plaintiffs' suit. 

It is urged for the defendant, that the law 
does not exact a literal correspondence of 
the record with the plea, and that it is 
enough to plead a record according to its 
effect, without regarding the precise phrase- 
ology in which it may be framed. It cer- 
tainly cannot be regarded as a conclusive 
criterion whether a definitive judgment has 
been rendered, that the entry employs or 
omits the accustomed fgrm of "ideo consid- 
eratum est." Judgments are final, and sub- 
ject to review by writ of error, as well when 
entered without that clause as with. Yates 
V. People, 6 Johns. 33S. Neither generally 
in pleading a judgment, need the precise 
words of the record be observed. Surplus- 
ages or immaterial omissions in matters of 
substance, in pleading records, are attend- 
ed with no other consequences than in oth- 
er eases. Archb. Civ. PI. 362, 376. But as 
to matters of description it is otherwise, and 
there the record produced must conform 
strictly to the plea. It has been considered 
that if any circumstances descriptive of the 
record be untruly stated, though they were 
not necessary to be stated at all, it will be 
fatal on nul tiel record. Lawes, PL 670. 
This is because the issue puts in question 
the identity of the record set up as evidence 
of a former recovery.* 

4 The only plea of the general issue apjjlicahle 
to a declaration upon a judgment of a neighbor- 
ing state is nul tiel record. Shumway v. Still- 
man, 4 Cow. 292. A plea of nul tiel record to 
a judgment in an inferior court is not triable by 
the record, but by a jury; and may be joined 
with a plea of payment. "Witherwas v. Averill, 
6 Cow. 589. Nul tiel record may be pleaded to 
an action on a judgment given in another state. 
Andrews v. Montgomery, 19 Johns. 162. Con- 
tra, Post V. Neafie, note, 2 Jolins. Cas. 257; 
Rush T. Cobbett, Id. 256; Hitchcoclr v. Aieken, 
1 Caines, 460; and see 3 Caines, 22. Under the 
plea of nul tiel record, the defendant cannot give 
notice of special matter to be offered in evidence 
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The party, by pleading a record with a 
prout patet, proffers that issue, and It is In- 
cumbent on him to maintain it literally 
(Purcell V, Maenamara, 9 East, 160); this, 
as well where the averment has reference 
to partieiTlars which need not be specifically 
stated upon the record, as to those which 
must be so. Upon these principles, if the 
phraseology in which the judgment is nar- 
rated in the plea is to be talren as descrip- 
tive of the record evidencing such judg- 
ment, no departure from it in the proofs can 
be allowed. A record described as deter- 
mining the rights of the party, by the con- 
sideration and judgment of the court, and 
the conviction of the defendant, would not 
be identical with one directing the same 
results, but in a different way. Phillpson 
V. Mangles, 11 East, 516. The like rule pre- 
vails in relation to other instruments. A 
declaration upon a note, as containing the 
words "for value received," cannot be sup- 
ported by proving a note without these 
words (10 Johns. 418); yet they add no effi- 
cacy to the instrument. 9 Johns. 217; Bay- 
ley, Bills, 24, 25. These doctrines are dis- 
cussed and applied in the elementary boolis. 
3 StarMe, Ev. 1531-1533, 1593, 1596, 1598, 
1600, 1604. The current of the cases, and the 
principles on which they rest, clearly tend 
to show that aU the particulars set ;forth in 
pleading, descriptive of the record or instru- 

at the trial. Raymond v. Smith, 13 .Johns. 329; 
Haverly v. Barkeydt, 1 Wend. 70. Nul tiel rec- 
ord cannot be joined with any other plea, 
Cames v. Duncan, Colem. & C. Cas. 41. 

In most of the United States, where a domes- 
tic record is put in issue by the plea of nul tiel 
record, the question arising upon it, though a 
question of fact, is one to be tried by the court, 
and not by the jury. State v. Isham, 3 Hawks, 
185; Barker v. M'Glure, 2 Blackf. 14; Adams 
v, Eetz, 1 Watts, 425; Hill v. State, 2 Yerg. 
248. But, in New York, it is provided by stat- 
ute, that all issues of fact joined in any court 
proceeding according to the course of the com- 
mon law, shall be tried by jury, except in those 
cases where a reference shall be ordered. 2 Rev. 
St. p. 409, § 4. Under this provision, it seems, an 
issue of nul tiel record must be tried by jury. 
Trotter v. Mills, 6 Wend. 512, And, before the 
above statute, the supreme court held, that a 
replication of nul tiel record to a plea of a judg- 
ment recovered for the same cause of action in 
the circuit court of the United States, must con- 
clude to the country, and, consequently, that the 
issue' must be tried by a jury. Their reasoning 
is thus: "The circuit court of the United States, 
in relation to this court, is neither a superior 
nor an inferior court, but is to be regarded as a 
court of another government. Their records, 
therefore, as to this purpose, are foreign records, 
and the verity of them must be tried by a jmy. 
The original record of that court cannot be 
brought here to be inspected by this court; nor 
can the tenor of it be brought in by certiorari or 
mittimus out of chancery." Baldwin v. Hale, 
17 Johns. 272. 

In England, it has been held, that a plea of 
nul tiel record pleaded to an action of debt on 
an Irish judgment, must conclude to the coun- 
try; for though since the union, such judgment 
is a record, yet it is only proveable by an ex- 
amined copy, on oath, the verity of which is to 
be tried by a jury. Collins v. Mathew, 5 East, 
473. 
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ment on wliicli the party relies, must be 
establislied by his proof, or the vai'iance 
T?ill be fatal. In my opinion, this case falls 
■within those principles. The record of the 
former judgment is the only evidence the 
defendant can offer in support of his plea; 
and as his plea mak.es various allegations 
prout patet, or as contained upon the record, 
it is manifest that it assumes to describe 
the precise contents, so as to identify the 
record on which the defendant relies. The 
record produced not comporting with this 
description, the variance is fatal. The de- 
fendant, however, insists that if his record 
cannot be given in evidence under the plea, 
on account of the variance, yet that he may 
avail himself of it under the general issue. 

Such, no doubt, is the rule of evidence (1 
Chit PL 572; 2 Saund. PI. & Ev. 134; 1 
Saund. 92; 3 Wend. 272); but it is intimated 
to be questionable whether the proof would 
be received without a notice of the special 
matter (3 Cow. 120; 4 Cow. 558). I do not 
purpose to discuss this point, as my judg- 
ment will be placed upon the other leading 
point in this case, tO' wit, whether this rec- 
ord proves a final judgment; although I am 
free to say that the inclination of my opin- 
ion is, that the . def end&nt may give such 
evidence under the general issue, without 
notice, for the reason that the proof shows 
that, when the suit was instituted, the 
plaintiff had no such cause of action. The 
former contract was extinguished or merged 
by the judgment into which it had passed, 
and no other remedy remained to the cred- 
itor but upon such judgment. Green v. 
Sarmiento [Case No. 5,760]; Fairehild v. 
Camac [Id. 4,610]; Field v. Gibbs [Id. 4,766]. 

The main question in the case is, whether 
the record produced proves that a definitive 
judgment has been rendered by a competent 
court, upon the subject-matter of this suit. 
It is clear that the judgment must be final 
to operate as a bar. But courts do not con- 
sider their suitors concluded by the pend- 
ency of an action in, any other court for the 
same matter, or by any course of proceed- 
ings thereon short .of final judgment. 9 
Johns. 221; Tidd, Prac, 977. In the lan- 
guage of a majority of the court of errors, 
in the case of Yates v. People (6 Johns. 401, 
457, 45S), a judgment is final when the court 
puts an end to the action, by declaring that 
the party has, or has not, entitled himself 
to the remedy he sues for; or, as Judge 
Spencer expresses it, the judgment is com- 
plete when the language of the record im- 
ports an ultimate and final decision of the 
case, whether the language employed be 
consonant to technical formulas or not. 
The distinction between interlocutory and 
final judgments is, that the first are only in- 
termediate and do not finally determine the 
suit, whilst the latter at once put an end to 
the action. 3 Bl. Comm. 395, 399; 2 Saund. 
30. Under the constitution and act of con- 
gress, judgments obtained in the different 



states have the like effect in every other 
state as in that where they are rendered. 
Although, therefore, they in fact are pro- 
ceedings of foreign and independent tri- 
bunals, they bear the character of judg- 
ments of courts of concurrent powers with 
those where they are offered in evidence. ^ 
This consideration, if it does not vary the 
application of the common law rule in rela- 
tion to foreign judgments, at least opens 
more distinctly the inquiry into the charac- 
ter and effect of the judgment in its home 
forum. The English courts regard no for- 

E In New York, Ihe Revised Statutes provide, 
that the records and judicial proceedings of any 
court in a foreign country, shall be admitted in 
evidence in the courts of this state, upon being 
authenticated as follows: 

1. By the attestation of the clerk of such 
court, with the seal of such court annexed, or 
of the officer in whose custody such records are 
legally kept, with the seal of his office annexed: 

2. By a certificate of the chief justice or pre- 
siding magistrate of such court, that the person 
attesting such record is the clerk of the court, 
or that he is the officer in whose custody such 
record is required by law to be kept; and in 
either case, that the signature of such person is 
genuine: and, 

3. By a certificate of the secretary of state, or 
other officer of the government, under whose au- 
thority such court is held, having the custody of 
the great or principal seal of such government, 
purporting that such court is duly constituted, 
specifying generally the nature of its jurisdic- 
tion, and verifying the signature of the clerk or 
other officer having the custody of such record, 
and also verifying the signature of the chief jus- 
tice or presiding magistrate. 2 Rev. St. p. 396. 
§26. 

Copies of such records and proceedings in the 
courts of a foreign country, may also be admit- 
ted in evidence upon due proof — 

1. That the copy offered has been compared 
by the witness with the original, and is an ex- 
act transcript of the whole of such original: 

2. That such original was in the custody of 
the clerk or other officer, legally having charge 
of the same: and, 

3. That such copy is duly attested by a seal, 
which shall be proved to be the seal of the court 
in which such record or proceeding shall be. Id. 
§27. 

It is declared, however, that these provisions 
shall not prevent the proof of any record or ju- 
dicial proceeding of the courts of any foreign 
country, according to the rules of the common 
law, in any other manner than that pointed out 
above; nor shall they be construed as declaring 
the effect of any record or judicial proceeding, 
authenticated as prescribed by the statute. Id. 
§ 28. 

The different modes of authenticating foreign 
judgments, independent of any legislative pro- 
vision on this subject, have been laid down by 
Marshall, C. J., as follows: 1. By an exempli- 
fication under the great seal. 2. By a copy, 
proved to be a true copy. 3. By the certificate 
of an officer authorized by law, which certificate 
must itself be properly authenticated. These he 
pronounces the usual, if not the only modes of 
authenticating foreign judgments. Church v. 
Hubbart, 2 Granch [6 TJ. S.] 187, 238. See, al- 
so, Mahurin v. Bickford, 6 N. H. 567, 570; 
Vandervoort v. Smith, 2 Caines, 155, et seq. 

If these modes of authentication be all beyond 
the reach of the party, other testimony, inferior 
in ■ its character, will, it seems, be received. 
Church V. Hubbart, supra, per Marshall, 0. J. 
See Hadfield v. Jameson, 2 Munf. 53; Young v. 
Gregorie, 3 Call, 446. Also, per Washington, j. 
in Wood V. Pleasants [Case No. 17,961.1 
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eign judgment as conclusiye between the 
parties, unless it is of a form to render it so, 
if obtained in one of tlieir own courts. This 
is the result of the decision in Plummer v. 
Woodburne, 4 Barn. & C. 625. In that case 
the record set forth that the Jury found for 
the defendant, and that judgment was ren- 
dered by the court upon and agreeably to 
the said yerdict, and it was held to be no 
bar whet pleaded as a former recovery. 
Yet it might well happen in the diversified 
practice of courts in the different states, in 
many respects notoriously conducted with- 
out much observance of common law rules, 
that a judgment in that form would be 
deemed final and complete. We ax-e to in- 
vestigate and settle the faith and credit and 
effect this judgment would have in Pennsyl- 
vania, and whether or not a greater or less 
credit would have been given it if obtained 
in one of our courts. We are to regulate 
the influence of this record by the former 
and not by the latter consideration. Hamp- 
ton V. MeOonnell, 3 Wheat. [16 U. S.] 234. 
This court cannot infer, from principles of 
general law, what course of proceedings 
must necessarily have been adopted to ob- 
tain a complete judgment in a neighboring 
state. It will be presumed that this record 
conforms to the law or usage of that state, 
so far as it purports to go. 

If it was competent to the plaintiffs to 
show such inference to be inaccurate, it 
might be competent for them, under this is- 
sue, to give the evidence to the court, as 
there may be averments and proof against 
the supposed operation of a record. [Bid- 
die V. Wilkins] 1 Pet [26 U. S.].692. A 
plaintiff in Pennsylvania is allowed to issue 
judgment against the defendant in action 
upon contract, when the defendant omits to 
file an affidavit of defence. This practice, 
it is believed, is peculiar to that state. The 
competency of the district court to establish" 
such a course of practice has been ably con- 
tested, and, though ultimately upheld, it 
was by the opinion of a divided court. Va- 
natta v, Anderson, 3 Bin. 417. 

The question now arising is, whether the 
judgment authorized by this rule is final in 
the first instance. It would certainly add 
to the singularity of this mode of procedure, 
if the plaintiff, by his simple fiat directing 
this species of judgment, could conclude the 
defendant in a. matter of unascertained 
damages, and become entitled to recover 
whatever he claims to be due, without hav- 
ing that claim sanctioned by a jury or the 
court. This is certainly not so ordinarily 
by the practice of that very court, in cases 
of indebitatus assumpsit. The case of 
Coates V. M'Camm, 2 Browne (Pa.) 175, was 
of that character; but in order to fix with 
certainty the demand of the plaintiff, the 
defendant called for a bill of particulars, 
which was, accordingly, furnished at his in- 
stance. No aflBLdavit of defence being filed 
in time, judgment was signed for that cause, 
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and an execution issued, without any pre- 
vious inquisition to ascertain the damages. 
A rule was obtained for the plaintiff to 
show cause why the judgment and execu- 
tion should not be set aside. After discuss- 
ing various pomts in relation to the plead- 
ings and former condition of the cause, the 
coui^t say: "The plea in abatement being 
too late, the court are of opinion that it was 
regular to sign judgment for want of an 
-affidavit of defence. But as no inquisition 
has been held to ascertain the damages, the 
execution must be set aside; and if the de- 
fendant has merits, he can avail himself of 
the defence before the inquest." 2 Browne, 
173. 

There would seem to be no greater neces- 
sity for an ulterior proceeding in that case 
to ascertain the damages, after the defend- 
ant had been apprised in answer to his own 
caU, by a bill of particulars, what the spe- 
cific demand was, than in an action on 
promissory notes. The declaration on prom- 
issory notes is always upon the face of 
them, without regarding the endorsements 
upon the notes themselves; and if there is 
to be no act of court ascertaining the sum 
actually due, it is manifest that the prom- 
issor, or his representaflves might thus be 
subject to pay the full amount, where the 
notes themselves bore evidence of their be- 
ing nearly satisfied. 

This court would look for very satisfac- 
tory evidence that a practice so loose and 
liable to abuse, was sanctioned in the en- 
lightened tribunals of a neighboring state, 
before we could recognize and affirm it. It, 
therefore, appears to me, there is a substan- 
tive defect in this record, if to be consid- 
ered one of final judgment, in not determin- 
ing with certainty the sum for which judg- 
ment is directed. The very nature of a 
judgment imports that the indeterminate 
claims of a party are reduced to a certainty 
of the highest order, and one which can 
nevermore be questioned by the debtor. It 
is, as is said l)y the Pennsylvania court (2 
Serg. & B. 142), a most loose and faulty 
practice, in suits claiming money, to pass 
judgment against one party and hi favor of 
another, and then leave it to the discretion 
of him in whose favor the judgment stands, 
to determine for himself how much he will 
take under it. 

Judgments for the penalty on bonds for the 
payment of money, are not analogous. There 
the judgment is for a specific sum. Strictly 
at law, the penalty would be the sum the 
plaintiff was entitled to collect; but courts of 
law exercise an equitable juilsdiction over 
the judgment and restrain the creditor from 
receiving more than the money actually due, 
with interest and costs: but the body and es- 
tate of the debtor are subjected, by the terms 
of the judgment, to pay a specified sum. 
Here no amount is designated by the judg- 
ment, limiting the recovery of the plaintiff; 
and on the argument, the counsel for the de- 
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fendant seemed in doubt wlietber tlie judg- 
ment must be taken to be foi* tbe $700 dam- 
4iges claimed by the declaration, or for the 
sum of the two notes, with interest. 

The rule of the district court of Philadel- 
phia, above stated, provides explicitly in one 
<;ase that the Judgment shall be for a precise 
sum; and if the defence be to part only, the 
••defendant shall specify the sum which is not 
in dispute, and judgment shall be entered for 
so much as is or shall be acknowledged to be 
due to the plaintiff." It is difficult to perceive 
a reason for designating the sum recovered in 
one case, which would not equally exact it in 
the other; and the only intei-pretation I can 
give the rule is, that in the latter case the 
sum being fixed by the confession of the party, 
a final judgment is at once rendered, for the 
amount; but in the other, the amount being 
undetermined, the judgment is only interloeu- 
toiy, and to be made final when the appro- 
priate proceedings shaU be had for ascertain- 
ing the sum to be recovered. 

This would conform the judgments under 
that rule to those obtained at common law (14 
Yin. Abr. C12; 6 Dane, Abr. 90; Lawes, PI, 
<jG9), it being indispensable to a full judg- 
ment that what it gives or denies should be 
■distinctly expressed. 

There is no satisfactory evidence before me 
tliat the courts in Pennsylvania hold anything 
to be a complete judgment short of the req- 
uisites at common law. The case of Lewis 
v. Smitli, 2 Serg. & B, 142, goes further than 
any other case towards supporting the judg- 
ment set up in the present instance. There 
an action of indebitatus assumpsit was 
brought on a debt of §30,000, claiming ?60,000 
damages. The defendant gave a plea of con- 
fession; upon which a general judgment was 
entered for the plaintiff, neither the plea nor 
the judgment designating the amount to be 
recovered. The validity of the execution, and 
subsequent proceedings upon this judgment, 
were subsequently brought in question before 
the supreme court, it being contended that 
this could not be considered anything more 
than an interlocutory judgment. So the court 
clearly intimate it should be considered upon 
general principles; but they found themselves 
controlled by a long-established course ot 
practice which had obtained in that state, to 
enter judgments by confession , in that way, 
and to deal with them as complete judgments, 
at least for the purpose of issuing execution 
and recovering the money thereon against the 
judgment debtor. The court reprehends the 
practice, in strong terms, as loose and im- 
proper; but they think it had so far acquired 
the sanction of usage, as that it could not be 
abrogated without a formal rule duly pro- 
mulgated. But it will be perceived, that the 
two judges who sat in the decision of the 
case, mark, with the most cautious distinction, 
this as a case upon confession, and that the 
parties intended it should be final. Tilghman, 
O. T., says: "I take it, that where judgments 
are confessed, if the plaintiff's demand is in 



the natui-e of a debt, which may be ascertain- 
ed by calculation, whether it arise on a note 
or other writing, or on an account, it is suf- 
ficient to enter judgment generally. The 
judgment is supposed to be for the amount of 
damages laid in the declaration, and the exe- 
cution issues accordingly." Again: "That 
this was intended by the parties as a final, 
and not interlocutory, judgment, I am well 
satisfied." The chief justice refers to two par- 
'ticulars in the proceedings establishing the 
understandmg of the parties: • First, that a stay 
of execution had been given on the judgment; 
second, that on its revival by scire facias as a 
judgment for §60,000, the defendant had also 
confessed judgment to the sci. fa. Yates, -J., 
concurred with the chief justice in considering 
the judgment as final, in contradistinction to in- 
terlocutory, which does not bind lands. He 
says: "It was not a judgment by default, but 
by confession; it contained a stay of execu- 
tion for sixty days, and .the subsequent judg- 
ment agreed to by the defendant showed the 
intention of the parties, that they considered 
it final. I see nothing incorrect herein," It is 
manifest that the court meant their decision 
should extend no further than to judgment by 
confession; and it is even doubtful whether 
the mere fact of confessing judgment would 
be enough to sustain one entered as that had 
been, without other circumstances concurring 
to denote the intention of the parties that it 
should be final and complete as between 
them. The case is no authority beyond that 
point; it does not assume to touch the mass 
of judgments entered for want of affidavits 
of defence, but would rather seem, by broad 
implication, to consider all such as imperfect 
judgments; they being certainly no higher 
than 'judgments by default. The ease of 
Coates V. M'Camm is not affected by this de- 
cision, and that case is entitled to great re- 
gard on this point, as it occurred in the court 
which adopted the rule under consideration, 
and must be considered an exposition of the 
true meaning of the rule, or a limitation of its 
action. 

The case of Lewis v. Smith, 2 Serg, & R. 142, 
also clearly recognizes the doctrine of the com- 
mon law, as governing in this respect the pro- 
ceedings of the Pennsylvania courts, other 
than in the excepted case. That case looks 
for all the constituents to a perfect judgment, 
that would be required in this state or at 
"Westminster Hall. At all events, it does not 
establish the point, that a general judgment 
for the default of the defendant is complete 
and final; nor that acy judgment not for a 
specified amount could be good on a contract 
for the payment of money, other than when 
entered upon the confession of the party. 

Another criterion which may justly be ap- 
plied to the judgment is, to inquire whether 
an action of debt would lie upon it, or any 
other action, which would enable the plaintiff 
to enforce it in this state? It would be dif- 
ficult to frame a declaration upon it which 
would be sustained by the record. There is 
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an inexplicable ambiguity upon tlie face of the 
record, if it evidences a final judgment, 
whether the amount of the promissory notes 
with interest, or the specific sum of seven 
hundred dollars, is awarded by the court; and 
though it might equally well support either 
assumption, jet it would not be suflScient to 
establish one or the other. Upon this view 
of the case, I feel compelled to consider this 
judgment as no more than interlocutory; and 
therefore whether admissible in evidence un- 
der the general issue or well pleaded, it would 
be no bar to the plaintiffs' recovery in this ac- 
tion. And without pursuing the argument in- 
to the further illustrations it might admit, I 
shall rule In relation to the two prominent 
points in the case, that the record does not 
comport with the plea, nor Is it proof of a 
final judgment and former recovery which bai-s 
this action. 
Judgment for plaintiff. 



Case ISTo. 17,537. 

WHITAKER V. The FRED LORENTS. 

[2 West Law Month. 520.] 

District Court, D. Wisconsin, Jan., 1859. 

Admiualtv JoitisDicTioN — Fedekal Courts — Pas- 

SENGEu OS River Steamboat— 

Personal Isjcries. 

A passenger on board a steamboat on the 
Mississippi river, from a port in a state to an- 
other port in the same state can not claim the 
jurisdiction of the district court of the United 
States in that state, of a libel in rem for in- 
juries sustained while on board as such pas- 
senger, through negligence of the officers in care 
of the boat; the boat being at the time on a 
trip between points or places in different states. 

[Cited in U, S. v. The Seneca, Case No. 16,- 
251; The Daniel Ball, Id. 3,564.] ' 

[This was a libel by Franklin Whitaker 
against The Fred Lorents to recover damages 
for injury sustained.] 

MILLER, District Judge. The libel aUeges 
that the steamboat Fred Lorents was used 
in navigating the waters of the Mississippi 
river; and made regular trips on said river, 
between the ports of Galena, in the state of 
Illinois, and the port of St. Paul, in the state 
of Minnesota, touching at the ports within 
the state of Wisconsin. The hbeUant was at 
Fountain City, in the state of Wisconsin, 
where the steamboat was lying, she then be- 
ing on her down trip from St. Paul to Galena; 
and he took passage from Fountain City to 
Prairie du Chien, and paid the charges for 
such passage. That in consecLuence of the im- 
perfect and unsafe construction of the steam- 
boat, and of the negligence and improper con- 
duct of the ofiicers, and want of sufficient 
lights, the libellant was pressed by the crowd 
into an open hatchway, while the steamboat 
was preparing to land her passengers at Prai- 
rie du Chien, whereby he received the injuries 
described— to recover damages for which this 
suit is brought. 

The libellant was a passenger on board the 



steamboat, from one port or place, to another 
port or place, within this state. 

The constitution of the United States, in 
defining the powers of the federal courts, ex- 
tends them "to all cases of admiralty and mar- 
itime jurisdiction." It defines how much of 
the judicial power shall be exercised by th& 
supreme court only; and it was left to con- 
gi'ess to establish other courts, and to fix the- 
bomidary and extent of their jurisdiction. Th& 
district courts could not assimie jurisdiction 
without the aid of an act of congress. The 
act of 17S9, organizing the courts, gives the 
district courts of the United States "exclusive 
original cognizance of all civil cases of admi- 
ralty and maritime jm'isdiction, including aE 
seizures, &c., on waters which are navigable 
from the sea, by vessels of ten or more tons 
burden, as well as upon the high seas." The 
Mississippi river is one of tliose rivers. The 
steamboat being a vessel of ten or more tons 
biu'den, I consider the matter of the libel to- 
be within the admiralty cognizance of this 
court. But the question is, whether the libel- 
lant is entitled to claim the jurisdiction, and 
to subject this steamboat to admiralty pro- 
cess. By the constitution of the United 
States, "congress shall have power to regulate 
commerce with foreign nations, and among the 
several states." 

In the ease of Gibbons v. Ogden, 9 Wheat. 
[22 U. S.] 1, it is decided, that the power to- 
regulate commerce, extends to every species of 
commercial intercourse, between the Unitedi 
States and foreign nations, and among the 
several states; and that this power did not 
extend to the purely internal commerce of a 
state. It is remarked by Marshall, C, J,, in 
the opinion of the court: "It is not intended 
to say that those words (in the constitution) 
comprehend that commerce, which is com- 
pletely internal, and which is carried on be- 
tween man and man in a state, or between 
ports of the same state, and which does not ex- 
tend to, or affect other states." "The genius 
and character of the whole government seem 
to be, that its action is to be applied to the ex- 
ternal commerce of the nation, which affects 
the states generally; but not to that which is 
completely within a particular state, and with 
which it is not necessary to interfere for the 
purpose of executing some of the powers of 
the government. The completely internal 
commerce of a state may be considered as re- 
sex-ved for the state itself." In the case of 
New Jersey Steam Nav. Co. v. Merchants' 
Bank, 6 How. [47 U. S.] 344, which was a 
libel on a contract of affreightment, the court 
remarks: "The exclusive jurisdiction of the 
court in admiralty eases, was conferred on the 
national government, as closely connected with 
the grant of the commercial power. It is a 
maritime court, instituted for the purpose of 
administering the laws of the seas. There 
seems to be ground, therefore, for restrain- 
ing its jurisdiction within the limits of the 
grant of the commercial power, which would 
confine it, in cases of contract, to those con- 
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cerning the naTigation and trade of the coun- 
try upon' the high seas, with foreign countries, 
and among the several states." "Contracts 
growing out of the purely internal commerce 
of a state, are generally domestic in their ori- 
gin and operation, and could scarcely have 
been intended to be drawn within the cogni- 
zance of the federal courts." The limitation 
of jurisdiction, as expressed in those cases, 
would require that the contract of passage 
should be from a port or place in one state 
to a port or place in another state, to entitle 
a party to the admiralty jurisdiction of this 
court. 

The act of congress, passed in 1845 [5 Stat. 
726], extending the admiralty jurisdiction to 
the district courts, in states bordering on the 
Lakes, provides: "That the district courts of 
the United States shall have, possess, and ex- 
ercise the same jurisdiction in matters of con- 
tract and tort arising in, upon, or concerning 
steamboats and other vessels of twenty tons 
burden and upwards, enrolled and licensed for 
the coasting trade, and at the time employed 
In business of commerce and navigation be- 
tween ports and places in different states and 
territories," &c. In the case of Brooks v. The 
Peytona [Case No. 1,959], I refused cogni- 
zance of a libel for mariners' wages accruing 
on board, while the steamboat was employed 
on Lake Winnebago, exclusively within this 
state. And the supreme court of the United 
States recently, in the case of AUen v. The 
Fashion, 21 How. [62 U. S.] 244, which was 
taken up by appeal from this court, affirmed 
this principle. In that ease, it appeared that 
leather was shipped from Manitowoc to be de- 
livered at Milwaukee, which was jettisoned. 
The court decided, that as the contract of 
affreightment was confined to ports within the 
state, it was not the subject of admiralty cog- 
nizance, although the boat was on a voyage 
to Chicago, a port in the state of Illinois. So, 
in the case under consideration, the contract 
and also the cause of complaint were exclu- 
sively within this state, and the steamboat was 
on her voyage or tilp to Galena, a port in the 
state of Illinois, 

Altlaough the act of 1845 is not the act -un- 
der which tlus libel is filed, yet the decisions 
of this court in the foregoing cases, and the 
act itself, are upon the general principles of 
the admiralty jurisdiction of the federal courts, 
as extended Tyy the constitution, and conferred 
by the act of 1789 [1 Stat. 73]. 

The libel must be dismissed for the want of 
jurisdiction. 



Case No. 17,5S7a. 

WHITAKER v. FREEMAN. 

[1 Dev. (N. O.) 271, 280.] 

Circuit Court, D. North Carolina. May Term, 
1827. 

Libel— Several Pleas— General Issue and Jus- 
tification — ^Declaration. 
1, Of several pleas each is separate and in- 
dependent as if contained in different records. 



Therefore, where in an action for a libel the 
defendant pleaded not guilty and a justification, 
it was held that the admission of the libel con- 
tained in the latter plea could not he used either 
to estop the defendant to insist on his denial 
or as evidence to prove the publication on the 
issue joined on the former plea. 
[Cited in Glenn v. Sumner, 132 U. S. 156, 
157, 10 Sup. Ct. 41.] 

2. A declaration for a libel must undertake 
to set out the very words. To give the sub- 
stance and effect is not sufficient, and if on the 
trial the libel produced does not correspond 
with that set out, the plaintiff must fail, since 
no reason can be assigned -why the plaintiff 
should not be required to prove what he is re- 
quired to allege. 

This was an action on the case [by Jona- 
than Whitaker against Frederick Freeman 
for an alleged libel]. 

The declaration besides the usual intro- 
ductory averments of good character, &c., al- 
leged a special inducement that the plaintiff 
was a Congregational clergyman and min- 
ister of the gospel, and that the defendant de- 
signed to defame him in that character, &c. 
The declaration then charged the publication 
of a libel in the form of a letter directed to one 
H. P., from which particular sentences were 
selected, and stated in various forms in twen- 
ty-five different counts, all exactly alike in 
the inducements, &c., and setting forth the 
'libellous sentences extracted, not according 
to the tenor, but charging that the letter 
contained, amongst other things, "the false, 
scandalous, malicious and defamatory mat- 
ter following." 

The libellous matter was charged in the 
different counts as follows: 1st count. "He 
lived within 30 miles of my father. The re- 
ports of his frequently whipping his wife are 
well known there." 2. "He was in the habit 
of whipping his wife." 3. "It was said that 
he whipped his wife." 4. "It was notorious 
there that he was in the habit of whipping 
his wife." 5. "I have it from good authority 
that he has been guilty of giving his wife 
repeated whippings." 6. "He has been guilty 
of stealing wood." 7. "He has been charged 
with stealing wood." 8. "I have it from good 
authority that he has been guilty of stealing 
wood." 9. "I have it from good authority 
that he has been charged with stealing wood." 
10. "If he has credentials with him they are 
forgeries." 11. "If he has credentials with 
him they are probably forgeries." 12. "If he 
has credentials with him they are probably 
forgeries or were given him to get rid of him." 

13. "If he has credentials they are forged." 

14. "If he has credentials they are probably 
forged." 15. "If he has credentials they axe 
probably forged or given him to get rid of 
him." 16. "He is an impostor, and should 
not be countenanced," 17. "He is an im- 
postor, and should not be countenanced as a 
teacher of youth or preacher of religion." 18. 
"He is an impostor, and should not be coun- 
tenanced or employed as a teacher of youth 
or preacher of religion." 19. "He should not 
be countenanced as a teacher of youth or 
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preacher of religion." 20. "He should not be 
employed as a teacher of youth or preacher of 
religion." 21. "He is an impostor, and 
should not he employed as a teacher of youth 
or preacher of religion." 22. "He is an im- 
postor, and should not he countenanced or 
employed as a teacher of youth or moral' in- 
structor." 23. "My object in giving you in- 
formation is that he may not be employed 
as a teacher of religion or instructor of 
youth." 24. "I give you information that he 
may not impose himself on other communi- 
ties." 25. "You are at liberty to use this let- 
ter as you think proper, to prevent the peo- 
ple from being imposed on by him." 

The declaration also contained a distinct 
set of counts, alleging the several libellous 
charges in this form: "They (hmuendo, the 
plaintiff and one Daniel K. "Whitaker) lived, 
etc.," in all other respects exactly like the first 
set. To this declaration, the defendant plead- 
ed, 1st, not guilty, and 2nd, the truth of the 
matters contained in the libellous charges, as 
& justification. 

On the trial, the letter being produced un- 
der a subpoena duces tecum, the material 
facts of it appeared to be in the following 
■words: "No sooner did I cast my eye upon 
that part of a former letter of yours, inform- 
ing me of your being visited (infested 1 
should say) by two anti-Trinitarian preach- 
ers—a father and his son— than it was im- 
pressed upon my mind, Whitaker and his soq 
are the men! The character of these men 
I know full well. They are from New Bed? 
ford, Massachusetts, which is within 30 miles 
-of my father's house, and which place I have 
often visited, and visited this last fall. I 
have never heard any good of them. I have 
heard from the best authority, much evil. 
Not that they were capable of doing much 
hurt by preaching. They were considered by 
all as unfit to preach— as too immoral even 
to preach socinianism. The older man has 
been settled over the anti-Trinitarian church 
in New Bedford a number of years, and had 
also a school in that place until last spring or 
summer. Reports of his stealing wood, &c,, 
whipping his wife unmercifully, and such 
like deeds had become so frequent, and his 
immoralities and infidelity so nptorious, that 
his people (his church and congi-egation) were 
ashamed of him, and were anxious to get rid 
of hiin. At length (his congregation having 
dwindled away to almost his own family) 
and the parish wishing to have another min- 
ister, agreed to give him $1,200 if he would 
release them from their obligation to sup- 
port him, and clear out. He found this for 
his interest and left N. B. These two men, 
no doubt finding their character gone in 
Massachusetts, have come to these ends of 
the earth, hoping to impose upon the good 
people. The young man has probably taken 
up preaching since he left his native state. 
They may have recommendations from those 
who were willing to have them leave those 
regions, and cared not for what impositions 



they might practice elsewhere. Their testi- 
monials, if they have any, may be forged. It 
is a pity they should be permitted to impose 
upon the people anywhere, either as preach- 
ers or schoolmasters. I consider them as 
dangerous men in either occupation. You 
are at liberty to show the above, as far as 
you may think proper." 

It was insisted on the part of the defend- 
ant that the letter produced did not support 
any one of the counts, and that the plaintiff 
was not entitled to a verdict; while on the 
part of the plaintiff it was contended that 
there was no material variance between the 
"declaration and the letter, and that, if there 
was, the defendant, by his plea of justifica- 
tion, which admitted the publication of the 
libel as charged in the declaration, was es- 
topped to deny the publication; or, if he was 
not technically estopped, yet the admission 
in that plea was evidence from which the 
jury upon the plea of not guilty must find 
against the defendant. 

These points were fully argued by Mr. Gas- 
ton, for plaintiff, and Mr. Badger, for de- 
fendant. The Chief Justice expressed a wish 
that the trial should proceed, reserving these 
questions for his further consideration; upon 
which a verdict was taken for the plaintiff, 
with an agreement that, if the court should 
be against the plaintiff on the matters re- 
served, the verdict should be set aside, and a 
nonsuit entered. 

JIARSHALL, Chief Justice. This is an ac- 
tion on the ease founded in a libel published 
by the defendant. He has pleaded not guiltj", 
and also justified the words as being true. 
At the trial, the plaintiff gave in evidence 
a letter written by the defendant to his cor- 
respondent in Raleigh, for the purpose of be- 
ing shewn to others, which contains substan- 
tially the charges stated in the declai'ation, 
but in different language. The plaintiff in- 
sisted at the trial— 1st, that the plea of justifi- 
cation admitted the publication of the libel 
charged in the declaration and dispensed with 
the necessity of proving it; 2dly, that the 
letter given in evidence supported the declara- 
tion. The jury found a verdict for the plain- 
tiff, subject to the opinion of the comt on 
the two points reserved. 

1. On the first point the plaintiff produced 
cases to show that the plea of justification 
contains a formal admission of the words 
charged in the declaration, and would not be 
good without such admission. It must confess 
and avoid the charge. He then insisted that 
this being a confession on record was stron- 
ger than a confession made orally in the coun- 
try, and estopped the party from denying 
it In support of this last proposition he re- 
lied oil the generally admitted dignity of rec- 
ord evidence, and cited Goddard's Case, 2 
Coke, 4, 6. In Goddard's Case the court, 
after saying that the jurors, who are sworn 
to say the ti'uth, shall not be estopped, for an 
estoppel is to conclude one to say the truth, 
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added: "But if the estoppel or admittance 
be within the same record in which issue is 
joined upon which the jurors shall give their 
verdict, then they cannot find anything against 
that which the parties have affirmed and ad- 
mitted of record, although the truth he con- 
trary, for a court ought to give judgment up- 
on a thing confessed by the parties, and the 
jurors are not to be charged with any such 
thing, but only with things in which the 
parties differ." In Goddard's Case, as was 
very properly remarked by the counsel for the 
defendant, there was a suigle plea, and the 
admission and agreement of parties, to which 
tlie observation of the court applies, are made 
in the particular and single issue which the 
jury was sworn to try. The language of the 
court is applicable to such a case only. The 
jury, -though not generally "estopped to say 
the truth, is estopped if the admittance be 
within the same record in which issue is 
joined upon which the jurors shall give their 
verdict." When this case was decided a rec- 
ord contained a single issue, and the word 
"record" might be used generally in the same 
sense with the word "issue." The relative 
"which," in the last instance, refers to "issue," 
upon which issue the jurors shall give their 
verdict. This is proved clearly by the reason 
the court assigns why a jury is estopped from 
finding the truth contrary to such admission. 
It is that "a court ought to give judgment up- 
on a thing confessed by the parties, and the 
jurors are not to be charged with any such 
thing," Now, the jurors are charged with 
every issue of the cause, and must pass on 
every issue. The court cannot give judgment 
until a verdict is found on each. Indeed, 
I do not understand the plaintifE to contend 
that the admission in one plea estops the 
jury from finding the truth in an issue made 
upon different plea; but that the admissions 
in one plea may be given in evidence in sup- 
port of a different issue in the same cause. 
Goddard's Case, then, turns on a principle 
entirely distinct from this, and inapplicable 
to it. In Kirii v. Nowill, 1 Term B. 118, 
Buller, J., said that several pleas in the same 
cause were "as unconnected as if they were 
in separate records." In England, imder the 
statute of 4 and 5 Anne, c. 16, the defendant 
is allowed to plead several pleas with leave 
of the court. In commenting upon this stat- 
ute, Bacon says, in his Abridgment (vol. 5, 
p. 448): "It hath been frequently insisted up- 
on that a defendant could not, within this act, 
plead contradictory and inconsistent pleas, as 
non assumpsit and the statute of limitations, 
etc." But the court has allowed such pleas, 
"observing that, if the benefit of the statute 
was to be confined to such pleas as are con- 
sistent, it would hardly be possible to plead a 
special plea and a general issue, the one always 
denying the charge, the other generally con- 
fessing and avoiding it, and the statute itself 
makes no distinction herein". In conformity 
with this rule the English boolis on the sub- 
ject of pleading in all their forms of special 



pleas state the general issue as betag first 
pleaded. This would be entirely useless if the- 
admissions contained in almost every special 
plea in bar could be used to disprove Hie facts- 
alleged in the general issue. The English 
books do not, I believe, furnish a decision, or 
even a dictum, to countenance the idea that 
the matter of one plea can be brought in evi- 
dence against another. Their entire inde- 
pendence of each other has been, often held. 
In Grills v. Slannell, Willes, 378, the attempt 
was to aid one plea, to which a demurrer had 
been filed, by an averment in a subsequent 
plea. Lord Chief Justice Willes, in delivering 
the opinion ^ the court, said: Though he has- 
denied it tti his second plea (that the opposite 
party was seised in fee), that will make no 
alteration, it being a known rule, and never 
controverted, that one plea cannot be taken 
in to help or destroy another, but every plea 
must stand or fall by itself. This opinion 
undoubtedly applies to the sufficiency of a 
plea in point of law. It asserts that one plea 
cannot be affected in point of law by a fact 
aveiTed in a different plea, not that such facts- 
may not be used as evidence, but it shows- 
that the distinct pleas in the same cause are- 
entirely independent of each other, and have 
no technical connexion. The same principle- 
is laid down in the case of Kirk v. Nowill, 1 
Term R. 118. That was an action of trespass, 
in which the general issue and three special 
pleas in bar were pleaded. The jury found 
three issues for the plaintiff and the last for 
the defendant. The plaintiff obtained a rule 
to show cause why judgment should not be- 
entered up in liis favor, because the last plea 
on which the verdict was found for the de- 
fendant was no bar to the action. The defect 
in the fourth plea was cured by an avennent 
in the second and third; but the court made- 
the rule absolute; and Buller said: "There 
never was such an idea before, as the counsel 
against the rule have suggested, that one plea 
might be supported by what was contained! 
in another. Each plea must stand or faU by 
itself." 

It is admitted that these cases apply only 
to the entire independence of different pleas 
in point of law; but they certainly show that 
the facts alleged in one plea have no more 
influence on an issue made upon a distinct 
plea in the same cause than if the same mat- 
ter had been pleaded in a different cause. 
Ever since the statute of Anne It has been 
usual in England, where the defendant meant 
to justify, to plead also the general issue. 
This is so apparently useless if the plea of 
Justification amounts to a confession which 
can be transferred to the general issue, that 
a court would not give leave to plead both 
pleas where the right depended on the court, 
and the defendant would not ask it where- 
useless pleas are attended with heavy ex- 
penses. The prmciple in pleading that a spe- 
cial plea must confess and avoid the fact char- 
ged in the declaration was introduced at a 
time when the rigid practice of courts requir- 
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ed tliat every cause should be placed on a 
single point, and wben it was deemed error to 
plead specially matter wbieli amounted to the 
general issue; it was not allowed to deny tlie 
fact and to justij^ it. The defendant might 
select his point of defence; but, when select- 
ed, he was confined to it. That a single point 
might be presented to the jury, he was under 
the necessity of confessing everything but that 
point. The attention of the jury was not di- 
rected to multifarious objects^ but confined 
to one on which alone the cause depended. 
This rigid rule was undoubtedly productive in 
many instances of great injustice. The leg- 
islature in England thought projger to change 
it, and to admit of various defences in the 
same action. But the forms of pleas remain- 
ed. The permission to put in more than one 
with leave of the court did not vary the es- 
tablished forms. The admissions which are 
contained in one plea respect only the issue 
made up on that plea. The purpose for which 
the rigor of the ancient rule was relaxed by 
law would be defeated if the matter of one 
plea were to destroy another. There is no 
more reason that a plea of justification should 
prove the libel on issue of not guilty than 
that it should support a new action for a libel 
founded on the plea itself. It contains an 
averment that the words were true, and, if ut- 
tered hy the defendant, not in his defence by 
way of plea, but as a substantive and volun- 
tary allegation, would be the foundation of a 
new action. But such a plea has never been 
so considered. Whether the reason is that 
the allegation is in the form prescribed by 
law, which the defendant must use in order 
to avail himself of a defence allowed by law, 
or that the plea is put in by counsel, and the 
words are used by him, and are not the words 
of the defendant, the reason operates as 
strongly against their being used as testi- 
mony in support of the general issue as 
against their being used in support of a new 
action founded on the plea. Certain it is, that 
in England this use has never been made of 
them. 

In the United States, generally, the rigor, of 
the ancient rule that the defence shall be con- 
fined to a single point has been relaxed still 
further than in England. In most of the states 
—and North Carolina is understood to be 
among them— the defendant has a legal right, 
without asliing the court, to plead as many sev- 
eral matters as may be necessary or as he may 
think necessary for his defence. It would be 
entirely inconsistent with the spirit and ob- 
ject of these acts, to permit forms of plead- 
ing devised at a time when judicial proceed- 
ings were regulated on a principle which they 
were intended to change to render one of the 
defences which they authorise, an absolute 
nullity. In England this has never been at- 
tempted. The courts there will not exercise 
the power they possess to restrain the de- 
fendant from pleading inconsistent pleas, be- 
cause such restraints would defeat the policy 
of the act of parliament. The policy of the 



acts passed on the same subject in the United 
States is still more apparent It is trde that 
in one state the principle maintained by the 
plaintiff in this cause has been sustained. 
The very respectable court of Massachusetts 
has decided that in an action for slander the 
admissions contained in a plea of justification 
do of themselves disprove the plea of not 
guilty. I am far from disregarding any opin- 
ion of that court. But I believe it stands 
alone, and that no similar decision has been 
made in any state of the Union. It consti- 
tutes no inconsiderable deduction from the 
authority of the decision in Massachusetts 
that there is reason for the opinion that it was 
disapproved generally by tlie bar. The legis- 
lature of that state has enacted that hence- 
forth the plea of justification shall not in an 
action of slander be taken as proof that the 
words were spoken if not guilty be also plead- 
ed. This act of the legislature shows I think 
that the general sense of the profession, even 
in that state, was opposed to the decision of 
the court. 

I think a fair construction of the act which 
authorises the defendant to plead several 
pleas, that he may use each plea in his de- 
fence, and that the admissions unavoidably 
contained in one cannot be used against him 
in another. It was therefore incumbent on 
the plaintiff in this ease to prove the libel 
charged in the declaration. 

2. Has he done so? The letter offered In 
evidence contains substantially a charge that 
the defendant is guilty of facts essentially the 
same as are stated in the declaration, but the 
charge is made in words which vary materi- 
ally from those alleged in the declaration, and 
they also state the fact as varying in form. 
Does this evidence support this issue on the 
part of the plaintiff? Reg. v. Drake, 3 Salk. 
224, was an information for a libel, which 
stated the words according to their tenor. The 
word "nor" was inserted instead of "not." 
This variance, though it did not alter the 
sense, was held fatal. The court said that 
cujus quidem tenor imports a ti'ue copy. 
Holt said a libel may be described either by 
the sense or by the words, and therefore an 
information charging that Uie defendant made 
a writing containing such words is good, and 
in such case a nice exactness is not required, 
because it is only a description of the sense 
and substance of the libel. In Rex v. Beere, 
12 Mod. 218, it was again held that "accord- 
ing to the tenor and effect following" import- 
ed a literal copy. The word "effect" alone, it 
was said, would have been too uncertain, but 
that word did not vitiate, and "tenor" was 
certain. The language of the court in Reg. v. 
Drake would seem to justity the inference 
that it is sufficient to state the sense and 
substance of the words in the information 
or declaration. If the charge be "that the 
defendant made a writing containing such 
words," that is good; "and in such case a nice 
exactness is not required because it is only 
a description of the sense and substance of the 
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libel." "A nice exactness" in wMt? I pre- 
sume, in the proof of the -words laid in the 
■declaration. It does not purport to charge the 
whole libellous matter in the very words used 
in the libel, but to charge its sense and sub- 
stance. The exact extent of this decision is 
. not quite apparent. Whether the very words 
laid in the declaration must be proved, or the 
material words will be sufficient, or whether 
■equivalent terms will satisfy the law, remains 
unexplained. It would be difficult to sustain 
tlie proposition that the word "tenor" was in- 
dispensable in order to bind the plaintiff to 
&n exact recital of the words of the libel. 
That such words as these: The defendant 
made and published of and concerning the 
plaintifE "a paper writing in the words fol- 
lowing, to-wit, he (the plaintifE meaning, &e.)" 
—would not import a recital of the very words 
as much as if the word "tenor" had been in- 
serted. And if the sense and substance is all 
the charge imports, it is difficult to assign a 
reason why it would not be sufficient to charge 
the sense and substance in the declaration. 
Yet in Rex y. Beere, the court said that to 
state in the declaration that the defendant 
published a false, scandalous, and malicious 
libel, "according to the effect following," 
would he too uncertain. In Reg. v. Drake, the 
<30urt took a distinction between slander writ- 
ten and spoken, which seems founded in rea- 
son: "Words are transient, and vanish in the 
air as soon as spoken, and can be no tenor of 
them; but when a thing is written, though 
every omission of a letter may not make a 
variance, yet, if such omission make a word 
of another signification, it is fatal." 

We are left to conjecture whether this ob- 
servation applies to every declaration for writ- 
ten slander in which words are specified or to 
such only as charge the libel according to 
tenor. Nelson v. Woolston Dixie, Cas. t 
Hardw. 305, was an action for words spoken. 
The words which were spoken to the plain- 
tiff's servant were laid in the declaration thus: 
"Where is the thief, your master; that eon- 
federate thief with Barker, who hath robbed 
me. I will hang him, by God; damn me if I 
do not." The variance was that the words 
proved were, "I will hang them both," in- 
stead of "I will hang him;" and this was held 
fatal. Lord Hardwicke said: "The words 
laid are not proved. An action for words may 
either lay the particular words spoken, as in 
this case, or may set out the substance of the 
words; and if the substance only be set out, as 
that the defendant charged the plaintiff with 
such or such a crime, &c., then it is sufficient 
to prove the substance of the words, and that 
was Stayley's Case, and there are precedents 
of that sort in EastaFs Entries, and the sub- 
stance is laid in Latin; but where the very, 
words are laid those words must be proved as 
laid, though the rules are not now so strict 
as formerly; for, if there should be a varia- 
tion in the order of the words as proved to be 
spoken from what is laid in the declaration, 
so it be agreeable in substance, it is suffi- 



cient." It is not stated in the report of this 
case that the declaration charged the slander- 
ous words to be spoken according to tenor, 
but that it purported to state the words them- 
selves; and in such case it was held necessary 
to prove them as laid. It is observable, too, 
that the variance does not consist in the slan- 
derous words themselves, but in additional 
words, which are perhaps explanatory of the 
meaning of the words importing the slander.. 
Nor is there any distinction as to the meanhig 
of the slanderous words themselves, between 
threatening to hang both the thieves and 
threatening to hang the plaintiff only. That 
this variance was held fatal shows how nearly 
it was then supposed the proof must come to 
a declaration purporting to recite the slander- 
ous words. The opinion expressed by Lord 
Hardwicke, that the declaration may set out 
the substance of the words, as that the de- 
fendant charged the plaintiff with such or- 
such a crime, is contradicted in other cases, 
and seems now to be overruled in England; 
though in Richardson's Practice a declaration 
in that form is inserted, and has been support- 
ed, I am told, in the court of appeals of Vir- 
ginia. It has also been supported in Pennsyl- 
vania. Kennedy v. Lowry, 1 Bin. 393. In 
England it is certainly held bad. In 3 Maule 
& S. 110, the plaintiff charged the defendant in 
one count with speaking "false, scandalous, and 
malicious words, to the effect following, &c." 
This was held bad after verdict The court 
observed that in Dr. Sacheverell's Case [Harg. 
St. Tr. 82SJ, the judges said: "By the law of 
England and the constant practice in all 
prosecutions by indictment or information for 
crimes or misdemeanors by writing or speak- 
hig, the particular words supposed to be crim- 
inal ought to be expressly specified in the 
indictment or information." The court added: 
"There seems no reason for any difference in 
this respect between civil and criminal cases. 
The action arises ex delicto." A reason as- 
signed for this rule is that, were it otherwise, 
"it would be almost impossible to plead a re- „ 
covery in one action in bar of another." In " 
Wood V. Brown, 6 Taunt 169, the declaration 
charged the defendant with publishhig a libel 
"purporting, &c," On demurrer this was held 
bad, because by such a mode of declaring 
the plaintiff would withdraw from the defend- 
ant the power of demurring to the words of 
the libel. In Zenobio v. Axtell, 6 Term R, 
162, where the libel was published in a for- 
eign language, it was held ill to set forth its 
substance in a translation. The declaration 
ought to state the libel in the original lan- 
guage. In Wood V. Brown, 1 Marsh. C. P. 
522, the declaration charged the defendant 
with pubhshing "a certain false, scandalous, 
malicious, and defamatory libel, purporting 
thereby that the plaintiff's beer was of a bad 
quality, &c." The court seemed to think that 
what was said by Lord Holt in Reg. v. Drake, 
furnished a strong argument in favor of the 
opinion that it was sufficient to set forth the 
sense and substance of the libel. "Here, how- 
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ever, the plaintiff had neither stated the words 
nor the substance. He had merely stated the 
conclusions which he himself had drawn from 
the supposed libel, and which might be very 
different from those which the court would 
draw from it." The chief justice said: ""We 
will consider of this case. I certainly have 
always thought it was neeessai-y to state the 
libel." After takmg time to consider, Lord 
Chief Justice Gibbs said: "We have looted 
into the case and into the cases on the sub- 
ject, and though in some of the cases there 
are expressions which have carried this doe- 
ti-ine farther than was at first intended, we 
think it impossible that this declaration can 
be supported. It charges the defendant with 
publishmg a libel purporting as is therein 
stated. In all actions for libels it is the prov- 
ince of the court to say whether the expres- 
sions complained of amount to a libel or not; 
and if this mode of declaring could be sup- 
ported, the court would lose that jurisdiction, 
and it would be given to the juiy." It has 
been held veiy clearly (2 East, 426) that in a 
plea justifying slander because the defendant 
heard it from another it is not sufficient to 
allege that the person referred to spoke words 
to the effect of those on which the action is 
brought; the words themselves must be set 
forth in the plea. 

If the words themselves must be set forth, 
as seems to be the prevailing opinion, it is dif- 
ficult to assign a sufficient reason, especially 
in actions for written slander, why the words 
should not be proved. The distinction be- 
tween charging a libel according to tenor 
and charging it in words purporting to be 
the very words of the libel seems entirely ar- 
biti-ary, and one for which no satisfactoiy 
reason can be assigned. Its effect would nat- 
m-ally be to discard the word "tenor" from 
every declaration as being at the same time 
useless and dangerous. But it is not easy to 
reconcile the rule which requires the words 
themselves to be stated with that which dis- 
penses with their being proved. It would 
'seem to consist with reason and with general 
legal principle that in all cases where the 
declaration professes to charge the veiy words 
the plaintiff should be held to prove those 
words, at least if they are in writing. The 
cases on this subject, however, are very im- 
satisfactory. Mr. Justice Buller, in his Nisi 
Prius (page 5), says: "It was formerly holden 
that the plaintiff must prove the words pre- 
cisely as laid; but that strictness is now laid 
aside, and it is sufficient for the plaintiff to 
prove the substance of them." Mr. Buller does 
not inform us whether this rale is confined to 
words spoken or extends also to libels. His 
examples are of oral slander. There is too 
wide a range for those who are to determine 
in what cases the evidence proves the sub- 
' stance of the charge. The books do not, and 
perhaps cannot, furnish complete satisfaction 
on this point. It is clear that words spok- 
en in the second person wiH not sustain a 
declaration charging the same words, if al- 



leged in the declaration to be spoken of the- 
plaintiff in the third person; and it is alsa 
dear that the slightest variation between the- 
evidence and the charge, if it may indicate a 
different thing, is fatal. The case of Walters 
V. Mace, 2 Bam. & Aid. 756, is a sti-ong 
example of this. The declaration charged 
that the defendant said of the plaintiff, "This 
is my umbrella, and he stole it from my 
back door." The evidence was that the de- 
fendant said, "It is my umbrella," &c. The 
variance was held fatal, because the words 
charged in the declaration applied to a partic- 
ular umbrella, which wag present, and the 
words proved applied to an umbrella which 
was absent. And yet the words "it is my um- 
brella," &c., may be spoken of a particular 
tunbrella then present. There are many cases 
to the same effect; but they aU turn upon 
the principle that the difference in language, 
though very slight, may denote a different of- 
fence. In such cases there is a plain and 
sufficient reason for holding the variance fatal. 
In Rex V. May, 1 Doug. 193, it was held in 
an indictment for perjuiy, the words "in man- 
ner and form following, that is to say, &e.," 
do not bind the party to recite the instrument 
verbatim. This was an indictment against 
May for perjury in an indictment against the 
present prosecutor for an assault. It referred 
to the former indictment, and added, "which 
indictment was presented in majiner and form 
following, that is to say," and then proceeded 
to set forth the indictment in hajc verba, but 
omitted a word contained in the original in- 
dictment. It was admitted not to have been 
necessary to recite the former indictment; but 
it was contended that the prosecutor had un- 
dertaken to recite it, and that, having done 
so, was bound to set it forth verbatim. A 
verdict was given for the plaintiff, and a 
rule was moved to shew cause why the ver- 
dict should not be set aside. The objection 
had been made at the trial before Buller, J., 
but was overruled by the judge, who said 
"that the word 'tenor' had so stx'ict and tech- 
nical a meaning as to make it necessary to re- 
cite verbatim; but that by the expression in this 
case nothing more than a substantial recital 
was requisite, and that the variance here was 
only in matter of form." The rule was grant- 
ed, but was afterwards given up, and judg- 
ment was pronounced against the defendant. 
This, it is true, was not an action for a libel; 
and it was not necessary for the action to 
set forth the paper in which the misrecital by 
the omission of a word took place. But it is a 
veiy strong ease to prove what I have said 
appears to me to be veiy unreasonable, that 
the plaintiff is not held to a stilct recital, un- 
less the word "tenor" is used. Still it is dif- 
ficult to reduce the materiality of the variance 
to certain rules. Compagnon v. Martin, 2 W. 
Bl. 790, was an action for words in which 
it was held that, though all the actionable 
words laid in the declaration were not proved, 
the plaintiff might have a verdict for such as 
were proved. That, however, was an action 
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for words spoken, not written, and an action 
was sustainable for the words proved. Had 
the words which were not proved been left 
out of the declaration, no doubt would have ex- 
isted in the ease; and it was thought material 
that the judge directed the jury to disregard 
those words in estimating damages. Tabart 
V. Tipper, 1 Camp. 350, was an action for a 
libel. The words charged in the declaration 
were, "My sarcastic friend, by leaving out, 
&c." The libel produced in evidence was, "My 
sarcastic friend Moros, by leaving out, . &c." 
The sole variance was that the word "Mo- 
ros," which existed in the Hbel, was omitted 
in the declaration. And yet the reporter does 
not state that the declaration charged the 
words according to tenor. If an exact recital 
was unnecessary in an action for a libel, where 
the declaration purports to state the libel in 
terms, I feel some difficulty in accounting for 
this case. The omission of the word "Moros" 
does not seem to me to be a substantial va- 
riance. In 7 Taimt. 204, the dedaratiqn char- 
ged the defendant with saying "Hancock's 
wife is a great thief, and ought to have been 
transported some years ago." The words 
proved were, "Hancock's wife is a damned 
bad one, and ought to have been transported 
seven years ago." The variance was held fa- 
tal. In Barnes v. Holloway, 8 Term R. 150, 
words laid affirmatively were proved to have 
been spoken interrogatively, and this variance 
was held fatal. Yet it is clear that an inter- 
rogation may imply an affirmation, and may 
be so understood by the hearers. The court 
said, "Whatever the party may mean, the 
words must be proved as they are laid." 
There is "a manifest distinction between the 
same Idea conveyed by words spoken affirma- 
tively and haterrogatively." 

The person who looks into this subject wiU 
be surprised at finding how very unsatisfac- 
tory the cases are. I will now compare the 
libel adduced in evidence with that charged in 
the declaration. 

The Chief Justice then proceeded to dissect 
the letter, and to compare with critical exact- 
ness the several sentences it contained with 
the counts in the declaration intended to set 
them forth, and observed that, though the im- 
putations cast upon the character of the plahi- 
tiff were of egual atrocity with those charged 
in the declaration, and in some instances ap- 
proached so nearly as to be substantially the 
same, yet were they hi no instance exactly 
the same; and the verbal variations were such 
as at least to make the charges susceptible of 
a slightly different meaning from the proof. 
He concluded by declaring that upon the prin- 
ciples he had stated such variance, though 
slight, was fatal, and that eonsecLuently the 
verdict must be set aside, and a nonsuit en- 
tered. 

^ NOTE. It is proper to state that the declara- 
tion was drawn without the inspection of the 
letter declared on, which was never seen by the 
plaintiff's counsel until produced on the trial, 
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and the only information possessed of its con- 
tents was derived from the recollection of wit- 
nesses who had heard it read. It should also 
he added that after the nonsuit was entered the 
chief justice, on motion of the plaintiff's counsel, 
directed that on payment of tiie costs the non- 
suit should be set aside, and the plaintiff allowed 
to file a new declaration. 



Case Wo. 17,538. 

WHITAKER V. POPE. 

[2 Woods, 463.]! 

Circuit Court, N. D. Georgia. March, 1876. 

Interest — Repeaii of Usukt Law — Actioit to Re- 
cover UsuKT— Parties— Set-Opf. 

1. Interest from the commencement of the 
suit is recoverable as a matter of law in an ac- 
tion upon a money demand, even though inter- 
est is not claimed in the petition. 

2. A claim for money taken as usury, while 
a law forbidding usury was in force, is not de- 
stroyed by the repeal of the law. 

3. Indebitatus assumpsit would be a proper 
form of action at common law, to recover mon- 
ey paid as usury. Under the Code of Georgia, 
the action for open account would seem to be 
applicable. 

4:. A bill of particulars appended to a peti- 
tion to recover money paid as usury, wliich 
sets forth the usurious payments as general in- 
debtedness for cash paid by the plaintiff to the 
defendant, is sufficient. 

5. Where an action was brought in the name 
of A. for the use of B., and it appeared on the 
trial that before suit brought, A. had assigned 
the claim to B., who therefore held the legal 
title, an amendment under tbie Code of Geor- 
gia was allowed after verdict by striking out 
the name of A. from the petition. 

6. When a debtor had notice that his creditor 
A. had assigned the" debt due him to B., and 
afterwards procured a counterclaim against the- 
original creditor A., held, that he could not use 
such claim as a set-off in a suit brought in the 
name of A. for the use of iB., to recover the 
debt assigned to B. 

Action at law [by Jared I. Whitaker, for 
the use of E. D. Dodge, against John D. 
Pope]. Heard upon motion in axrest of judg- 
ment and motion for new trial.* 

A. T. Akerman, for the motion. 
Jj. E. Bleckley, contra. 

BRADLEY, Circuit Justice. The defend- 
ant moves in arrest of judgment because the 
verdict is for interest as well as principal, 
when no interest is demanded in the petition. 
But the interest given by the verdict is only 
interest from the commencement of the ac- 
tion. This need not be demanded, but fol- 
lows as a matter of law. 

The defendant then moves for new trial on 
several grounds: (X) That in 1873 the legis- 
lature repealed all laws on the subject of 
usury, and, therefore, usury taken prior to 
that time can not be recovered back. This 
is not so. When the, usury was taken, it was 
taken against law, and the usury paid there- 
for was money had and received by the de- 
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fendant for the use of the plaintiff. This de- 
mand was not canceled by the repealing law. 
After the law was passed, there was no such 
thing as usury, hut prior to it there was, and 
the law did not and could not annihilate 
that state of things, or the rights that grew 
out of it. (2) That the action for an open 
account is not applicable to the recovery of 
money paid by way of usury. An examina- 
tion of the Code, however, induces the con- 
clusion that it is a proper form of action. 
Indebitatus assumpsit for money had and 
received would have been a proper form of 
action under the common law system of 
pleading, and where that action would for- 
merly lie, the action for open account would 
seem to be generally applicable under the 
Code. Besides, the objection could be cov- 
ered by proper amendment if it were mate- 
rial. (3) That the bill of particulars was in- 
suflBcient. This objection is not well taken. 
The bill sets forth the usurious payments as 
general indebtedness for cash paid by the 
plaintiff to the defendant. This is the mean- 
ing of the form of account ^ven, and this 
expresses the legal effect of money paid on 
account of usury. It is cash paid for which 
the receiver is indebted to the payer. (4) 
That the action was brought in the name of 
WhitaJker for the use of Dodge, when it 
ought to have been brought in the name of 
Dodge himself, to whom, as it appeared by 
the evidence, Whitaker had assigned the 
claim as collateral security for a debt. We 
think that the assignment produced did have 
the effect of passing the legal title of the 
account to Dodge. The operative words of 
the agreement are "turn over," instead of 
"assign," which, in our view, means the same 
thing. To turn over a note or an account as 
collateral security means the same in law as 
to assign it for that purpose. But the peti- 
tion discloses the fact of Dodge's interest. It 
states that Whitaker sues for the use of 
Dodge. The defendant could not have been 
misled by this form of action, and he was 
not injured by it He was allowed to make 
every defense which he could have made if 
the action had been in the name of Dodge. 
"We think, therefore, that the petition may be 
amended by strildng out the name of Whit- 
aker, and maldng Dodge plaintiff in form as 
he is in substance. Parties may always 
amend if there is enough in the pleadings to 
amend by. Code, § 3479. In this ease we 
think there is enough to amend by. The' 
Code goes on to specify some particular-cases: 
thus, eoplaintiffs or defendants who are 
omitted may be added; eoparties improperly 
inserted may be stricken out; a person's 
name may be added as suing for the use of 
the original party; and representative char- 
acter may be added or stricken out. Code, §§ 
34S3, 3487. We think that the present case 
is within the reason of the law relating to 
Buch amendments. (5) That the defendant 
was not allowed a set off claimed by him. 
We think that this set off was justly disal- 



lowed. It was a claim against Whitaker, 
procured by the defendant after he had been 
served with the petition—which showed the 
fact that Whitaker was suing for the use of 
Dodge. The defendant, therefore, had notice 
before procuring this daim, that Dodge had 
an interest in the claim sued on. He pro- 
cured the counterclaim before the petition 
was filed, it is true; but that does not mat- 
ter. He had notice of Dodge's interest; and 
it was too late for him to buy up claims 
against Whitaker. 

We see no reason for granting a new trial 
for any of the causes above specified. 

The other grounds relied on are exceptions 
to the charge and rulings of the court. It is 
sufficient to say, that after giving them due 
examination, we do not see any sufficient 
cause for setting aside the verdict The rul- 
ings were substantially correct, and the de- 
fendant has suffered no legal injuiy thereby. 

Motion denied. 
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Case mo. 17,529. 

Ex parte WHITCOMB. 

In re COLWELL. 

[2 LoweU, 523; 1 15 N. B. R. 92.] 

District Court, D. Massachusetts. Nov. 27, 
1876. 

Bankruptcy — Assismee's Fees — Discretion op ' 
CouKT— Rt7i.es Pre&ckibbd by Supreme Codbt. 

1. By section 5099 of the Revised Statutes, 
the allowance of a reasonable compensation to 
an assignee for his services is within the discre- 
tion of the court of bankruptcy, and cannot be 
wholly regulated beforehand by the supreme 
court. This discretion is given to the court 
only, and not to the registers. 

[Cited in Re Cook, 17 Fed. 329.] 

2. Assignees, intending to charge for serv- 
ices, beyond the fees mentioned in rule 30, 
must notify creditors of their intention in the 
notices of the meeting at which their account 
is to he presented. 

In bankruptcy. 

M. Storey, for objecting creditor. 
R, M. Morse, Jr., for assignee. 

LOWEUO, District Judge. Two charges in 
the assignee's account are objected to: one, 
of $275, for his own services in superintending 
the manufacture of the unwrought stock of ' 
shoes in the bankrupt's factory, under an 
order of court authorizuig the business to be 
carried on in accordance with the act of 22d 
June, 1874; the other, of ?300, for money 
paid his counsel for advice in the settlement 
of the estate. 

The evidence upon the first item is that the 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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assignee is a manufacturer, acqumnted with, 
the business Tvliicli was to be carried on, and 
tliat be tool£ the superintendence of it, and 
gave his time and attention to it, and suc- 
ceeded in realizing for the creditors consid- 
erably more than would probably have been 
obtained in any other way. He has charged 
five dollars a day for fifty-five days. On the 
other baud, it is said that the bankrupt was 
employed as a foreman at the factory, and 
was competent to do all that the assignee did, 
and that the latter was, in fact, a super- 
numerary. Upon the whole, I think the as- 
signee may fairly charge for fifty days' work, 
if any such charge is admissible by law. 
Rule 30 of the supreme court enacts tiiat no 
allowance shall be made to an assignee other 
than the commissions on the money received 
and paid out, and only once on that, excepting 
as is by said rule specified. The fees therein 
mentioned do not Include any services for 
superintending or carrying on the business 
of the bankrupt which the statute permits to 
be done in certain cases, with the assent of a 
majority in value of the creditors. It appears 
to be a casus omissus; and I cannot suppose 
that the court intended that only the commis- 
sions for collecting and disbursing should be 
paid, when the duties are so very different and 
so much more onerous than those wliich are 
usually performed by assignees. The rule, 
however, is positive, that no other allowance 
shall be made; and I do not see how I can 
change the. rule. I must, therefore, decide 
the question, which I alluded to in a late case, 
but did not then, find myself obliged to pass 
upon, whether the supreme court has power 
to say that no other allowance shall be made 
than is provided by rule 30. 

Rev. St. § 4990, gives the supreme court au- 
thority to regulate the fees and charges in all 
proceedings In bankruptcy; this and all the 
other powers given by that section are quali- 
fied by the opening words of the grant, "sub- 
ject to the provisions of this title." One of the 
provisions is, in section 5099, that the assignee 
shall be allowed, and may retain out of the 
money in his hands, all necessary disburse- 
ments, "and a reasonable compensation for 
his services, In the discretion of the court" 

I am of opinion that this discretion, given 
to the court of bankruptcy, cannot be regu- 
lated beforehand by the supreme court Fully 
impressed with the importance of keeping the 
charges of assignees within reasonable limits, 
and ready to exert my authority at all times 
to repress any tendency to waste or over- 
charge, I do not feel at liberty to refuse to an 
assignee a reasonable compensation for his 
services, if the particular fees enumerated by 
the supreme court ^ould, in any case, fail 
to afford him such compensation. The table 
of fees, 'as I have said, is made up without 
any reference to the unusual mode in which 
this estate was lawfully settled. It gives him 



something for whatever the supreme court un- 
derstand to be the usual work which devolves 
upon him; and I do not mean to say that for 
these things the supreme court may not pre- 
scribe the fees; nor that an assignee's ac- 
count, charghig for what he may call extra 
or additional services, should ever be allowed 
as matter of form, or merely because there is 
no objection made, nor that there, will be <, 
many cases In which any thing of the sort 
ought to be allowed. Taking this case alone, 
and in its peculiar circumstances, I decide 
that the assignee is to have, for superintend- 
mg the manufacture, $250. 

I may add here, to save misconstruction, 
and to put the practice of this district upon a 
proper footing, that assignees who intend to 
charge for services beyond the fees men- 
tioned in rule 30 must warn the creditors of 
the fact in the notices for the meeting at 
which the account is to be considered; that 
the registers should examine carefully the 
grounds and reasons for aU such charges, 
whether objected to or not, and, If they con- 
sider that any allowances of that sort ought 
to be made, should report the same to the 
court, with their reasons. I am of opinion, 
as at present advised, that the court only, 
and not the register, is invested with the dis- 
cretion given by section 5099.2 

I come now to the charge of ?300 paid to 
counsel. We have been told, and wisely, by 
a justice of the supreme court. In deliver- 
ing an opinion for himself and his brethren, 
that assignees are too ready to rush into liti- 
gation, and to contest every thmg upon which 
ingenious counsel can raise a doubt; and 
that their endeavor should be to settle and 
compound controversies, and to save time 
and ejcpense, as far as possible. The assignee 
appears to have acted on the rule thus laid . 
down, and to have escaped litigation; and the 
objection taken to this item is, that he might 
have done all this without going to coimsel, 
or to so good counsel. I have not found that 
the highest charges In these cases have been 
made by the most competent attorneys; and 
I see in ttiis case good reason for employing 
counsel, though it turned out, happily, that ' 
no lawsuit was expedient, and that certain 
investigations, which appeared to be neces- 
sary, developed nothing which required action 
on the part of the assignee. There was, how- 
ever, reason to investigate, and the creditors 
would not have been satisfied without it. 
Twenty-five dollars are to be deducted from 
the assignee's charges. The remainder of 
the account is allowed. 



WHITCOMB (HILL v.). See Case No. 6,- 

2 See a rule of the supreme court amending 
rule 30, and passed since tliis decision was 
made: 93 TJ. S., at the beginning. 
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Case IJ"o. 17,530. 

WHITCOMB et al. t. PHOENIX MTJT. 
LIFE INS. 00. 

[11 Chi. Leg. News, 408; 8 Reporter, 642; 8 
Ins. Law J. 624.] i 

Circuit Court, D. Massaeliusetts. July 3, 1879. 

Life Insuka^icb— Gbserai, Agents — PovrEBS — 
Locus OF Contract. 

* 1. The policy issued by a life company of an- 
other state to a citizen of Massachusetts, pro- 
vided that it should be void unless the pre- 
mium was paid when due at the oflace of the 
company, or to an agent upon the production of 
a receipt signed by the president or secretary; 
also that it should take effect when counter- 
signed by the agent in Massachusetts, who was 
also required to countersign receipts. Edd, that 
though the agent was a general agent in the 
sense of the Massachusetts statutes requiring 
the appointment of a general agent to accept 
process, and who should give bonds, this has 
nothing to do with his power to bind the com- 
pany, but only his power to represent the com- 
pany in securing the enforcement of the con- 
tract. 

2, The countersigning by the agent was chief- 
ly intended as proof that premiums had been 
paid to him. As he was not authorized to re- 
fuse to countersign, the act was purely minis- 
terial. The fact that the policy was forwarded 
to the agent and delivered by him, but not 
countersigned, was not material. The policy 
took effect from its delivery, and there can be 
no iust distinction between the two acts; both 
are intended to effect substantially the piurpose 
of getting the policy into the proper hands and 
securing the premium, 

3. The contract was not a Massachusetts 
contract within the provisions of the non-for- 
feiture law of that state, and the prohibition 
to make such a contract as this one, cannot af- 
fect the contract as a legislative command. 

[Cited in Smith v. Mutual Life Ins. Co., 5 

Fed. 584.] 
[Questioned in Holmes v. Charter Oak Life 

Ins. Co., 131 Mass. 66.] 

This case was submitted upon agreed facts. 
The defendant company is chartered by the 
laws of Connecticut, having its office and 
principal place of business at Hartford, where 
all applications are sent and accepted or re- 
jected. It had a general agent in "Worcester, 
Massachusetts, duly established in accordance 
with the laws of Massachusetts, through 
which it transacted business in said common- 
wealth. In May, 1874, application was duly 
made by Benjamin P. Whitcomb to the de- 
fendant company through said general 
agency for a policy of insurance upon his 
life. The application was sent by said gen- 
eral agent to the company at Hartford, and. 
was accepted by the company at said Hart- 
ford, in form as set forth in the policy, and 
under said date, the company issued said 
policy. It was signed by the president and 
secretary at Hartford and sent to its gen- 
eral agency at Worcester, by whom it was 
countersigned and delivered on payment to 
him of the premium then due. The policy is 
dated at Hartford, May 18, 1874, and coun- 
tersigned by D. W. Bartlett, general agent, 

1 [8 Reporter, 642, contains only a partial re- 
port.] 



on the same day. It assures the life of B. F. 
Whitcomb for the benefit of his wife and 
children, the present plaintiffs, in the sum 
of §5,000, in consideration of a payment of 
?104.10 made on that day, and of the annual 
payment of a like amount on or before the 
18th of May in each year. It contains a 
promise by the company that if after three 
annual premiums have been paid, the pol- 
icy shall be surrendered while in force, a n6w 
policy wiU be issued for the whole amount of 
even dollars received by the company, (sub- 
ject to any indebtedness on account of pre- 
miums,) without further charge, except inter- 
est on all indebtedness of the policy. The 
nest paragraph but one has the condition 
that if the said premiums shall not be paid 
at the office of the company, or to an agent 
on his producing a receipt signed by the 
president or secretary, on or before the date 
above mentioned, the company shall not be 
liable to pay the sum insm-ed, or any part 
thereof, and the policy shall cease and deter- 
mine. The policy was to take effect when 
countersigned by D. W. Bartlett, agent at 
Worcester. The premium due 18th May, 
1875, was paid to the agent at Worcester 
upon a receipt signed by the secretary and 
countersigned by the agent. On the 20th of 
April, 1876, notice was sent by Bartlett, the 
agent, to B. F. Whitcomb, that the next pay- 
ment upon the policy would fall due before 
noon on the 18th day of May, 1S76, and stat- 
ing the amount, which was arrived at by 
charging the premium and interest on a 
premium note and deducting a dividend. 
Payment of this dividend was never made, 
and B. F. Whitcomb died November 25, 1876. 
The only defense arising under the agree- 
ment of the parties was the failure to pay 
the annual premium, and whether this in- 
volved a forfeiture was agreed to depend up- 
on whether the rights of the parties were 
governed by the "nonforfeiture law" of Mass- 
achusetts. By the General Statutes of 
Massachusetts (chapter 58, § 68), every for- 
eign insurance company doing business in 
the state must appoint a citizen thereof, 
resident therein, a general agent, upon whom 
all lawful processes against the company 
may be served, with like effect as If the com- 
pany existed in the state. By that and later 
statutes, the agent was required to give cer- 
tain bonds,, malie certain deposits, certain 
annual returns, etc., etc. The statute of 1861 
(chapter 186) provides that no policy of in- 
surance on life, thereafter insured by any 
company chartered by the laws of the com- 
monwealth, shall be forfeited or become void 
by the non-payment of premium thereon, any 
farther than regards the right of the Insured 
to have it continued in force beyond a cer- 
tain period, to be determined by ascertaining 
the net value of the policy according to the 
mode there pointed out; and after deducting 
any indebtedness to the company, four-fifth^ 
of what remains shall be considered a net 
single premium of temporary insurance ac- 



[29 Fed. Cas. page 965] 



(Case No. 17,530) WHITCOMB 



cording to tlie age of the party at the time 
of the lapse. If the death occurs withhi the 
term of temporary insurance covered tiy the 
value of the policy, and no other condition 
of the insurance has heen violated, the com- 
pany shall be bound to pay the amount in- 
sured as if there had been no lapse, anything 
in the policy to the contrary notwithstand- 
ing, provided notice and proof shall be sub- 
mitted to the company Tvithin ninety days 
after the decease. The statute of 1872 (chap- 
ter 323, § 7) declares that "all corporations, 
associations, partnerships or individuals, do- 
ing business in this state under any charter, 
compact, agreement or statute of this or any 
other state, involving an insurance, guaranty, 
contract or pledge for the payment of an- 
nuities or endowments, or for the payment of 
moneys to families, or representatives of pol- 
icy or certificate holders, or members, shall 
be considered and deemed to be life insurance 
companies within the meaning of the laws 
relating to life insurance within this state, 
and shall not make any such insurance, guar- 
anty, contract or pledge therein, or to or with 
any citizen or resident of this state, which 
shall not distinctly state therein certain 
things, including the period of continuance, 
the amount of premiums, etc., nor excepting 
in accordance with the conditions and re- 
strictions of the statutes now or hereafter 
I'egulating the business of life insurance; pro- 
vided nothing in this section shall be held 
to conflict with the provisions of chapter 186 
of the act of 1801." 

I. T. Haague, for plaintiffs. 
Henry D. Hyde, for respondent. 

LOWELL, District Judge. The brief for 
the plaintiff is prepared with great ability 
and learning, and I have examined it with 
care; but many of the points taken in it are 
concluded by the exhaustive and binding 
judgment of Mr. Justice Clifford, given in 
this court, October 7, 1878, in Desmazes v. 
Mutual Benefit Life Ins. Co. [Case No. 3,821], 
which will save me from elaborating those 
points. In so far as this case differs from 
that in its facts, some observations will be 
necessary. It is plain that Bartlett, the 
agent of the company, called in the agreed 
statement a general agent, is such, in the 
sense of the statutes of Massachusetts, as 
the context of the agreed facts show, which 
name has nothing to do with his power to 
bind the company by contract, but only his 
extensive power and obligation to represent 
the company in securing the enforcement of 
the contract when the time comes to enforce 
it. His only functions appear to have been 
to forward applications, and if they were 
accepted, to countersign and deliver the pol- 
icy, and receive the first premium, and if the 
company chose to send him receipts for the 
subsequently accruing annual premiums he 
was to countersign and deliver them when 
he received the payment of the premiums. 



From the fact that he countersigned receipts 
as well as policies, it is evident, I think, that 
the signature was chiefly intended to facili- 
tate the proof of the fact that the premium 
had been paid, and paid to him, and thereby 
to lessen the risk of misapprehension in any 
accounting between the assured and the 
company; and more especially between the 
agent and the company. It does not appear 
that he had any power to alter the contract 
in the slightest particular, nor to refuse to 
countersign or deliver either policy or re- 
ceipts, if the several premiums were tender- 
ed him In due time; and I can conceive of 
no purpose in the countersigning, over and 
above the delivery, except for the preserva- 
tion of written evidence, as I have pointed 
out. 

The question argued is, whether this was a 
Massachusetts contract No doubt the loss, if 
there should be one, was to be settled accord- 
ing to the laws of Connecticut, though the ac- 
tion might arise in Massachusetts by virtue 
of the statute above referred to. The divi- 
dend which the insured received in part pay- 
ment of his first annual premium was made, 
I suppose, in conformity to the law of Con- 
necticut, and the assured was a member of. 
the company, with all the benefits of those 
laws. The premium was payable at Hart- 
ford, unless the company chose to appoint* 
an agent to receive it in Massachusetts, and^ 
if they made such an appointment they 
could revoke it at pleasure, though after the 
appointment had been made known to the 
assured, they could not claim a forfeiture 
for his failure to pay at Hartford, if he was 
ready to pay to the agent here, unless they 
had reasonably notified him of the change. 
Insurance Co. v. Davis, 93 U. S. 425; Insur- 
ance Co. V. Eggleston, 96 TJ. S. 572. Mr, 
Justice Clifford decided that such a contract 
was to be governed by the law of Connecti- 
cut, in that case of New Jersey. The only 
differences of fact are, that in the agreed 
facts of that case, the agent was not called 
a general agent, but it is plain that he was 
such under the law of Massachusetts. The 
other, and at first sight more striking, differ- 
ence is, that the policy was sent by mail 
to the agent, and was by him delivered, but 
not countersigned. Upon reflection I do not 
esteem this difference to be material. The 
contract in that case took effect by deliv- 
ery in Massachusetts, and in this by being 
countersigned and delivered in the same 
state; the mere fact of the countersigning 
for the purposes and under the circumstan- 
ces already referred to, has no more effect 
upon the contract Itself than the delivery 
alone. Two cases have been cited in which 
it was held that this fact stamped a local 
character upon the contract, and I should 
feel much hesitation in differing from those 
very able judges who made those decisions, 
were I not aided and instructed by the Case 
of Desmazes. But those decisions were 
placed upon reasohing whibh would apply 
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equally to delivery by an agent within the 
state, and that point has been concluded by 
the decision of this court. That there can 
be no just distinction drawn between a de- 
livery and countersigning and delivery, I 
cannot for a moment doubt; one is as much 
a mere ministerial act as the other, and both 
are intended to effect substantially the -pur- 
pose of getting the policy into tiae proper 
hands and securing the due and prior pay- 
ment of the first premium, to which is sim- 
ply superadded, by the signature of the 
agent, written evidence of his act and of his 
responsibility. 

The statute of 1872 is perhaps broad 
enough to cover this case or any other in 
which a citizen or resident of Massachusetts 
contracts with any other citizen or corpora- 
tion of this state, whether the contract is 
made here or elsewhere, and any contract In 
which an agent here of a foreign insurer, 
tsLkQS any part whatever; but if the con- 
tract was a Oonnedticut contract, I under- 
stand ]VIr. Justice Clifford to say, and I de- 
cide, that the law of Massachusetts of 1872 
does not enter into and make a part of it, a^ 
matter of contract, and that the prohibiting 
words of the law forbidding the parties to 
make such a contract as they have made In 
this case, cannot have effect upon the con- 
tract as a legislative command or forced 
construction. Whether the legislature of 
Massachusetts might not revoke the permis- 
sion for foreign companies to have agents 
here unless they conformed to the statute. Is 
quite a different question. 

After opportunity has been given to the plain- 
tiffs to accepi; the rulings of law, judgment 
is to be entered for the defendants. 



WHITOBOFT (CARROLI. v.). See Case No. 
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Case Wo. 17,531. 

In re WHITE et al. 

[2 Ben. 85; i 1 N. B. R. 218 (Quarto, 1).] 

Bistrict Court, S. D. New York. Jan., 1868. 

Bankroptct — Sale of Assets by Assionbe. 

No order of court is necessary to authorize 
the assignee to sell unencumbered assets of the 
bankrupt. 

In this case the assignee in bankruptcy ap- 
plied to the court for an order directing h im 
to sell certain unencumbered assets of the 
bankrupts which had come Into his hands. 

BLATOHFORD, District Judge. No order 
is necessary. By section 15 of the bankruptcy 
act the assignee is required to sell all unen- 
cumbered estate, real and personal, which 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



comes to his hands, on such terms as he 
thinks most for the interest of the creditors. 
General order No. 21 regulates the sale. 



Case No. 17,533. 

In re WHITE. 

[2 N. B. R. 590 (Quarto, 179); 16 PIttsb. Lej?. 
J. 110; 2 Am. Law T. 105; 1 Am. Law T. 
Rep. Bankr. 136; 1 Chi. Leg. News, 
326.] 1 

District Court, D. Massachusetts. 1868. 

Bankruptcy — Dischakqe. 

A bankrupt who is a tradesman is not entitled 
to a discharge under the bankrupt act if he has 
not kept an invoice or stock book. 

[Cited in Re Archenbrown, Case No. 605; 
Re Frey, 9 Fed. 379.] 

In bankruptcy. 

J. G. Abbott and B. Dean, for creditors. 

J. D. Ball, for bankrupt 

LOWELL, District Judge. The bankrupt 
was a tradesman, and the evidence tends to 
show that he did not keep such books of ac- 
count as would enable his assignee to ascer- 
tain the state of his affairs, in this, that he 
kept no invoice book or stock book, so tfiat It 
was Impossible to tell what property he was 
possessed of In his trade. As I intimated at 
the hearing, the law which refuses a dis- 
charge to an honest trader because his books 
are not proper, has always seemed to be a 
harsh one and likely to cause some injustice. 
But I cannot refuse to cany out the law as 
I find it. A discharge from debts Is not a 
right, but a privilege, and congress can annex, 
to its grant of the privilege, such conditions 
as in its discretion seem to be appropriate; 
while, therefore, I should not be disposed to 
extend the statute by construction beyond its 
fair meaning, and perhaps shoiild not hold 
that a trader had not kept proper books If he 
had merely made some careless omissions or 
mistakes without fraud in books themselves 
proper, yet I cannot say that the omission 
of any entire book, or set of entries, necessary 
to the understanding of his business can be 
overlooked. Perhaps, if the bankrupt kept all 
the original invoices themselves, from which 
such a book could be made up, it might be 
enough. There is no evidence in this ease 
whether this was done or not. Discharge re- 
fused. 



Case No. 17,533. 

In re WHITE et al. 

[18 N. B. R. 107.] 2 

District Court, S. D. New York. June 6, 1878. 

Bankbuptoy — DiscaARGE— References— Practice 
—Objections to Discharge. 

1. The bankrupts were members of a firm 
engaged in the lumber business, with their 

1 [Reprinted from 2 N. B. R. 590 (Quarto, 
119), by permission. 1 Chi. Leg. News, 326, 
gives only a partial report.] 

2 [Reprinted by permission.] 
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principal place of business at A., in this state. 
They were also members of other firms en- 
gaged in the same business in Canada, but in 
each of such firms there was another partner, 
at lea^t nominally. The creditors of the 
Canadian firms having threatened legal pro- 
ceedings to sequestrate the property of those 
firms in Canada, transfers of said property 
were made by way of mortgage to such credit- 
ors, in consideration of advances to carry on 
the business and to secure j^ayment of the debts 
of the Canadian firms. This course was recom- 
mended by some of the principal creditors of 
the firm in this state, at an informal meeting 
of the creditors, as the best thing to be done 
imder the circumstances. It appeared that the 
transfers were made in good faith. Held that, 
under the circumstances, the transfers were not 
preferences, within the meaning of the act, so 
as to deprive the bankrupts of their discharge. 

2. The adjudication in this case was made in 
November, 1873. A petition for discharge had 
been filed in August, 1875. The present peti- 
tion for discharge was filed in November, 1876. 
It was objected that the court had no jurisdic- 
tion to grant the discharge, oli the ground that 
a prior petition for discharge was still pending 
and undetermined. Hdd, that the objection 
was frivolous, that no discharge could have 
been granted on the prior petition, because not 
seasonably made, and that the proceedings un- 
der it were abandoned when this petition was 
filed. 

3. Whenever an objection to a discharge rests 
on facts, there must be a specification, in or- 
der that liie bankrupt may produce evidence, 
and that there may be a trial of the fact. 

[In the matter of Douglas L. White, Sam- 
uel W. Barnard, and Alanson S. Page, bank- 
rupts.] 

Gleason & Carter, for bankrupt. 

J. H. Work, E. R. Robinson, and Burrill, 
Davidson & Burrill, for trustees and oppos- 
ing creditors. 

CHOATE, District Judge. This is an appli- 
cation for a discharge on the part of Alanson 
S. Page, one of the bankrupts. The credit- 
or's petition was filed July 24, 1873, against 
White, Barnard and Page, composing the firm 
of White & Co., and they were adjudicated 
bankrupts November 5, 1873. Page's petition 
for discharge -was filed November 14, 1876. 
The trustees and several creditors filed speci- 
fications on which testimony has been taken. 

1. The first four specifications are for al- 
leged preferences made by the transfer of 
property situated in Canada, consisting of 
very valuable rights to cut timber, lumber 
mills and logs, and other personal property 
used in and about the business of the two 
firms of A. S. Page & Co. and Page, Mixer 
& Co., which properly is alleged by the ob- 
jecting creditors to have been the property of 
White & Co., the said firms of A. S. Page & 
Co. and Page, Mixer & Go. being, it is al- 
leged, merely the firm of White & Co., under 
these names. The transfers in question are 
dated June 26, and July 8, 1873, and were 
made by way of mortgage to Canadian credit- 
ors In consideration of advances to carry on 
the business and in trust to secure payment 
of the debts of the firms of A. S. Page & Go. 
and Page, Mixer & Co., respectively. The 



property appears by the evidence in both 
cases to have been worth more than the ad- 
vances and the debts secured thereby provid- 
ed the business should be continued, but in- 
suflaeient for the payment of those debts if 
the property had been closed out under forced 
or judicial sale, upon the winding up of the 
business. The business of White & Co. was 
that of lumber dealers, and their principal 
place of business was at Albany, They were 
also known as the International Lumber Co. 
The lumber was obtained largely from Cana- 
da, and the two firms of A. S. Page & Co. 
and Page, Mixer and Co. were established the 
one at Belleville, Ontario, the other at Col- 
lingswood, Canada. The three bankrupts. 
White, Barnard and Page, were members of 
both these firms, but in each of the firms there 
was another partner, at least nominally; in 
the one William Jones, who acted as the man- 
aging partner of the firm of A. S. Page & Co., 
and in the other Harvey M. Mixer, whose 
name appears in and who was the resident 
manager of the firm of Page, Mixer & Co. 
White & Co. also had branches or closely con- 
nected auxiliary firms in Chicago and other 
places, and they became embarrassed on or 
before May, 1873, some of their paper then go- 
ing to protest, and their liabilities on their 
own account and for accommodation of other 
parties were very large. At the time the trans- 
fers in question were made, the creditors of 
the firms of A. S. Page & Co. and Page, Mix- 
er & Co. were threatening legal proceedings to 
have the property in question, which was os- 
tensibly the property of those firms in Canada, 
sequestrated under the laws of that country 
relating to insolvent debtors, or seized for the 
payment of their debts, and if this had been 
done the evidence shows that the depreciation 
in the value of the property would have been 
veiy great from the Immediate cessation of the 
business which would necessarily have fol- 
lowed. The objecting creditors insist that 
even if the firms of A. S. Page& Go. and Page, 
Mixer & Co. were distinct firms from White 
& Co., the property in question was in fact 
the property of White & Co., and not the 
property of those firms, and they also insist 
that inasmuch as Jones and Mixer were paid 
fixed salaries and did not share in the capital 
or the profits, they were not partners in those 
firms respectively, and consequently that 
those firms were not distinct from White & 
Co. and that all this property should have 
gone to all the creditors of White & Co. 
equally. 

I have not found it necessary to determine 
whether Jones and Mixer as between them- 
selves and White, Barnard and Page were to 
be considered partners oi? not, because there 
is no doubt of the fact that they were held 
out to the world as partners by White, Barn- 
ard and Page, and the firm of White & Co. 
And the firms of A. S. Page & Co. and Page, 
Mixer & Co., as separate firms with different 
partners, were allowed to trade and acquire 
and hold property, borrow money and incur 
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debts on the faith of Jones and Mixer being 
partners, and generally as to their separate 
creditors -were treated as distinct firms with 
Jones and Mixer as members respectively, and 
the property in question was suffered to be in 
their possession and managed by them as 
their stock in trade and firm property. Tliere- 
fore, without regard to the question very 
learnedly discussed at the bar, whether the 
courts of Canada would give any extra terri- 
torial effect to an assignment under the bank- 
rupt law of the United States, so that a title 
under such an assignment to personal proper- 
ty situated in Canada would be superior to 
liens afterwards acquired or attempted to be 
imposed under the laws of Canada, I am satis- 
fied that the circumstances under which those 
transfers were made were such that they 
were not preferences within the meaning of 
the act so as to deprive the bankrupt of his 
discharge. They were recommended by some 
of the principal creditors of White & Co., at 
an informal meeting of their creditors, as the 
best thing to be done under the circumstances, 
in view of the claims and threatened action 
of the Canadian creditors, in the expectation 
that by the advances secured for carrying on 
the business in Canada a large surplus would 
remain for "White & Co. or their creditors. 
In fact the bankrupts simply yielded to what 
seemed to be a claim on the part of the cred- 
itors of A. S. Page & Go. and Page," Mixer & 
Co. which could not, as they believed, be re- 
sisted, and the attempt to resist which would 
probably have resulted in the entire loss of 
the property to the creditors of Wliite & Co. 
On the evidence I think that the transfers 
were made in good faith, with the purpose 
and intention of doing what the bankrupts 
believed at the time to be for the advantage 
of all concerned, and in the belief that they 
would thereby avoid bankruptcy, and also in 
the belief that the transfers might lawfully 
be made without injury to the legal rights of 
the creditors of White &.Co. In fact the 
transfers resulted in the creditors of White 
& Co. realizing about two hundred and fifty 
thousand dollars out of the surplus remain- 
ing after payment of the debts of A. S, Page 
& Co. and Page, Mixer & Co. 

2. The objection that the court has no juris- 
diction to grant the discharge, on the ground 
that a prior petition for discharge had been 
filed August 4, 1873, which is still pending 
and undetermined, is not valid. No discharge 
could have been granted under that petition 
because not seasonably made. The present 
petition is filed in accordance with the amend- 
atory act of July 26, 1876. The proceedings 
under the first petition were abandoned when 
this petition was filed. An order might have 
been entered at any time dismissing the for- 
mer petition. It can now be entered, if de- 
sired, nunc pro tunc. The case has been fully 
tried and heard on the merits under this pe- 
tition, and the objection is frivolous. 

3. The point taken on the argument that 
Page was a member of other firms, as a part- 



ner in which he is indebted, and that said 
other firms are not in bankruptcy, and that 
therefore he cannot be discharged because he 
cannot be discharged from all his debts, is 
not available to the opposing creditors. The 
point involves proof of the fact that there are 
outstanding and unpaid debts of such other 
firms. Wherever the objection to a discharge 
rests on facts, there must be a specification, 
in order that the bankrupt may produce evi- 
dence and that there may be a trial of the 
fact The case of In re Plumb [Case No. 11,- 
231] is relied on. The record there shows that 
the point was raised under a specification du- 
ly made and tried. It is said that the sched- 
ules filed in this ease show such debts of other 
firms. But the fact may be that those debts 
were all paid or discharged before the peti- 
tion for discharge was filed, or before the tes- 
timony was tak^. The objection resting on 
a matter of fact, and not being taken by 
specification, the bankrupt was not called on 
to take any notice of what may have inciden- 
tally appeared, TVhieh if the specifications had 
covered this objection, might have been evi- 
dence against him. 

4. The only other objection urged is the 
withdrawal of certain moneys from the agents 
of White & Co. for the benefit of Page or his 
firm of Page & Benson. It is enough to say 
the evidence does not sustain the Specifica- 
tions. 

Discharge granted. 
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Case Wo. 17,534. 

WHITE et al. v. ADAMS. 

[5 Ben. 355.] i 

District Court, E. D. New York. Oct., 1871. 

Seamen's Wages— Abandonment op Ship. 

1. Where a ship, loaded with railroad iron, 
and leaking, in heavy weather, was abandoned, 
and the seamen afterwards filed a libel to re- 
cover wages for the whole voyage, on the 
ground that she was fraudulently abandoned, 
held, that, though there were some extraordina- 
ry features in the ease, the court was satisfied 
that the master acted according to his best 
judgment in abandoning the ship, and the court 
would not adopt a different judgment now. 

2. The seamen, therefore, could not recover 
wages for the voyage, but were entitled to re- 
cover wages till the abandonment. 

[This was a libel for seamen's wages by 
Charles White and others against Samuel P. 
Adams.] 

Wilcox & Hobbs, for libellants. 
Man & Parsons, for respondent. 

BENEDICT, District Judge. The bark Nel- 
lie Chapin, on the 7th day of October, 1869, 
while on a voyage from Bristol to Lisbon, 
was abandoned at sea. The crew, together 

a lEeported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 
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with a boat, some sails, proyisions, and other 
articles, Tvere taken, off by a passing vesseL 
Four of the seamen now bring this action to 
recover of the owners of the bark wages for 
the whole voyage, upon the ground that the 
master fraudulently abandoned the vessel, and 
thereby unlawfully prevented them from per- 
forming their contract. 

The ^evidence certainly presents some es- 
traordinary features; but whatever else might 
be held to be the proper conclusion to be 
drawn respecting the conduct of the master in 
abandoning his vessel, the charge of fraud 
cannot be held to be sustained. The evidence 
leaves no doubt in my mind that the vessel 
was abandoned in good faith, solely because 
the master came to the conclusion that if they 
failed to take refuge in the vessel which spoke 
them, and by which they were carried into 
Barcelona, he would assume an unwarranted 
risk of the loss of their lives. It is true that 
the evidence affords some foundation for the 
argument that the fears of the master were 
exaggerated, and that if a bolder course of 
action had been adopted, it would have re- 
sulted in saving the vessel, with all on board; 
and it would seem that the crew was not im- 
willing to run the risk of continuing with the 
vessel. But the ship was loaded with rail- 
road iron, she was leaking, the sea was heavy, 
and the weather not encouraging, and in view 
of the circumstances, and xmder the respon- 
sibility upon him, the master adopted the 
course which, I cannot doubt, upon the evi- 
dence, was the one which commended itself to 
his judgment. It is not for a judge sitting in 
his room ashore to decide that the honest con- 
clusion of a master, arrived at imder such cir- 
cmnstances, was unjustifiable, because, after 
the fact, and in the cold light of a judicial 
examination, the facts may appear to lead to 
a different conclusion as to what would have 
been the best course for the master to pursue. 
I therefore hold that the libel cannot be 
maintained for the whole amount of wages for 
the voyage. The libellants are, however, en- 
titled to recover wages up to the time of leav- 
ing the ship, and a decree will accordingly be 
entered in their favor for any balance that 
may appear to be due them up to that time. 



"WHITE (ADAMS v.). See Case No. 68. 



Case No. 17,536, 

WHITE et al. v. ALLEN. 

{2 Fish. Pat. Cas. 440; 2 Cliff. 224; Merw. 
Pat. Inv. 705.] i 

Circuit Court, D. Massachusetts. Nov., 1863. 

Patents— Presumption of ORiGiNALiTr— Foreign 
Patents— Priority ov Invention — ^Reduction 
TO Practice — Abandonment — Translating 
Foreign Patent— Fire Arms. 

1. The presumption of originality arising from 
the grant of a patent only extends back to the 

1 [Reported by Samuel S. Fisher, Esq., and by 
William Henry Clifford, Esq., and here reprinted 
by permission. Merw. Pat. Inv. 705, contains 
only a partial report.] 



'time when the application was filed in the pat- 
ent office. 
[Cited in Seymour v. Osborne, 11 Wall. (78 
IT. S.) 538.] 

2. Where a foreign patent, granted before 
the application o£ the American patentee, is 
relied upon to destroy the novelty of the Ameri- 
can patent, the patentee may prove that his in- 
vention was made prior to the granting of the 
foreign patent. 

3. While the suggested improvement rests 
merely in the mind of the originator of the idea, 
the invention is not completed within the mean- 
ing of the patent law, nor are crude and imper- 
fect experiments sufficient to confer a right to 
a patent. 

[Cited in La Baw v. Hawkins, Case No. 7,- 
960; Reeves v. Keystone Bridge Co., Id. 
11,660; Gottfried v. Philip Best Brewing 
Co., Id. 5,633.] 

4. Mere discovery of an improvement does 
not constitute it the subject-matter of a patent, 
although the ideas which it involves may be 
new, but the new set of ideas, in order to be- 
come patentable, must be embodied into work- 
ing machinery and adapted to practical use. 

5. While he is tlie first inventor who has 
fir.<5t perfected and adapted the invention to use, 
yet this general rule is subject to the qualifica- 
tion that he who invents first shall have the 
prior right, if, as is prescribed in section 15 of 
the act of 1836, he is using reasonable diligence 
in adapting and perfecting the same within the 
meaning of that provision. 

[Cited in Judson v. Bradford, Case No. 7,- 
564; National Filtering Co. v. Arctic Oil 
Co., Id. 10,042; Electrical Signal Co. v. 
Hall Signal Co., 6 Fed. 606; Christie v. Sey- 
bold, 55 Fed, 76.] 

6. Where an invention is voluntarily broken 
up and laid aside, without any controlling im- 
pediment in the way of an application for a 
patent, and another, in the mean time, invents 
the same thing, without any knowledge of that 
which is so suspended, and reduces the same to 
practice, applies for and takes out his patent, 
and inti'oduces the patented invention into pub- 
lic use, he must be regarded as the original and 
first inventor of the improvement. 

[Cited in Consolidated Fruit Jar Co. v, 
Wright, Case No. 3,135; Seymour v. Os- 
borne, 11 Wall. (78 U. S.) 538.] 

7. Where the patentee invented an improve- 
ment as early as the year 1849, and continued 
to experiment and perfect his invention until 
1852, but did not apply for or obtain his pat- 
ent until 1855, but it appeared that, during the 
whole time from 1849 to 1855, he was in the 
employ of one who held a prior and controlling 
patent, which prevented the use of his im- 
provement, and it appeared that he delayed his 
application, and was advised to delay it on this 
account, only—held, that these facts did not 
prove abandonment, and that the patent grant- 
ed in 1855 was valid, notwithstanding a patent 
granted in Belgium June 16, 1853, to other 
parties. 

8. In determining the proper reading of a dis- 
puted translation of a foreign patent, the fol- 
lowing considerations are applicable: (1) 
Which translation is most literal; (2) the ques- 
tion should be examined in view of the other 
parts of the instrument not involved in any 
doubt; (3) recurrence should be made to the 
nature of the invention to see if it is consistent 
with either or both readings; and (4) if it be 
found that one of the translations is repugnant 
to other parts of the instrument, and the other 
is consistent with the other parts, it will be 
safe to adopt the latter. 

9. The phrase, "se ehargeants par la culasse" 
does not mean "breech loading," but "loading 
at the breech." 
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10. Letters patent granted to Rollin White 
for an improvement in repeating fire arms, dat- 
ed April 3, 1855, examined and sustained. 

This was a bill in equity filed to restrain the 
defendant [Ethan Allen] from infringing let- 
ters patent [No. 12,648] for an "improTement 
in repeating fire arms," granted to RoUin 
White, April 3, 1855, the exclusive right to 
manufacture which improvement was assign- 
ed to Horace Smith and Daniel Wesson, No- 
vember 17, 1856. The invention consisted in 
extending the chambers of the rotating cyl- 
inder of a revolving fire arm right titirough 
the rear of said cylinder, for the purpose of 
loading the chambers at the breach from be- 
hind, either by hand or self-acting charges; 
and also in certain devices intended to adapt 
the main improvement to practical and suc- 
cessful use. 

The claims of the patent were as follows: 
"I claim: 1st Extending the chambers a a 
of the rotating cylinder A right through the 
rear of the said cylinder, for the purpose of 
enabling the said chambers to be charged at 
the rear, either by hand or a self-acting char- 
ger, substantially as described. 2d. The ap- 
plication of a guard to cover the front of all 
the chambers of the cylinder which are not in 
line with the barrel, or any number thereof 
which may have been loaded, combined with 
the provision of a proper space for the lateral 
escape of the exploded powder, substantially 
as described, whether the said space be be- 
tween the cylinder and guard, or in rear of the 
cylinder, and whether the said guard be con- 
structed with a recess to receive the balls, or 
be of such form as merely to stop the balls. 
3d. Combining a charging piston C with the 
hammer, by means of gearing, substantially 
as described, or by the equivalent thereof, 
in such a manner tliat, by raising the ham- 
mer to cock the lock, the piston is moved to- 
ward the chambered cylinder to force a car- 
tridge from the magazine into one of the cham- 
bers thereof, and by the failing of the ham- 
mer, the piston is withdrawn to allow a new 
cartridge to be supplied readily to be driven 
into the nest chamber of the cylinder, as the 
hammer is again raised to cock the piece, as 
fully set forth 4th. Purnishmg the hammer 
with an attachment m, by which in the act of 
falling, it may close the mouth of the niaga- 
zine, substantially as described, before ex- 
ploding the priming, and thus protect the 
charges within the magazine from ignition." 

2 [The respondents produced and put in evi- 
dence letters-patent granted to Hertog and 
Devos, in Belgium, on the 17th of June, 1853, 
as anticipating the complainants' patent by 
about two years. It appeared from the testi- 
mony that, under this foreign patent, pistols 
constructed in conformity with the first claim 
of the complainants were publicly sold in 
the years 1853 and 1854. A French patent 
of one Lefaucheux was also introduced by the 
respondents as exhibiting a series of revolving 

2 [From 2 Cliff. 224.] 



barrels, each with an opening at the rear end 
for convenience in loading, and having a 
guard-plate or breech-plate to prevent the 
passage of the flame towards the rear, at the 
discharge. It was contended by the respond- 
ents that complainants' pistol was simply 
the application of the Lefaucheux method to 
the arm known as the Colt pistol, where the 
breech is composed of a cylinder of chambers, 
arranged upon a common centre, so located 
that as the cylinder revolves, the several 
chambers are brought in succession, in line 
with the barrel, to be fired. The pistol manu- 
factured by the respondents consisted of a 
many-chambered cylinder bored entirely 
tlirough, the calibres being cylindrical instead 
of conical, and using a cartridge with a flange 
at the but, and aU of the chambers arranged 
in a circle, and charged at the rear. The re- 
spondents contended, that upon the evidence 
of the first-named complainant, he had not 
shown by his account of his experiments that 
he had, prior to June 16, 1853,— the date of 
the Hertog and Devos patent,— made an in- 
vention, in the sense of the patent law, of the 
thing claimed by him, in the first claim; and 
if so, that he subsequently abandoned his 
invention. Sufficient attention to this part of 
the testimony is found in the opinion of the 
comi:. The respondents admitted that they 
had manufactured and sold revolving cylinder 
pistols, having the chamber bored right 
through to the rear, so as to be loaded at the 
rear. 

[E. W. Stoughton, C. M. Keller, and E. P. 
Hodges, for complainants. When a patentee 
sues for infringement of his invention, and 
old machines or public descriptions are set 
up as prior thereto, he has a right to go back, 
not merely to the time when he reduced his 
invention to a practical working form, but to 
the time when he developed it as an intel- 
lectual conception, and reduced it to such con- 
dition that an artisan could make it from his 
description. Philadelphia & T. R. Co. v. 
Stimpson, 14 Pet. [39 V. S.] 448. An in- 
fringer, in order to defend himself, if he sets 
up a prior machine, must show that he re- 
duced it to a practical working form; but a 
patentee, in order to show the date of his in- 
vention, is not compelled to make that proof, 
but may show when the invention was so far 
completed that the work of the artisan only 
was requisite to reduce it to practice. The 
question of abandonment is always one of in- 
tent, to be gathered from the evidence, imless 
evinced by permitting an invention to be used 
by the public so long that the court will pre- 
sume the party intended to abandon it. There 
is no evidence of abandonment in this case. 
The respondents cannot say that complain- 
ants' invention, which they have used, is a 
useless one. If it is said that respondents 
employ the complainants' invention with im- 
provements which make it useful, then this 
proves that the original invention was useful. 
Gray v. James [Case No. 5,718]. 
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[B. E. Curtis and Gausten. Browne, for re- 
spondents. No invention, in tlie sense of the 
patent law, was made by the complainant in 
1849. This is a case where an American in- 
ventor is endeavoring to make a tide agamst 
the public, who had come into possession of 
the thing patented, under a foreign patent, 
brought into use in tliis country before the 
American patent was taken out. In such case 
it is not enough for the inventor to show that 
at a prior date he had done something in his 
own mind, or written it upon paper; he must 
show that he embodied the invention in prac- 
tical form. Johnson v. Boot [Case No. 7,409]; 
Cahoon v. Ring [Id. 2,292]. The opening of 
the bores at the rear was not new when used 
by the complainant The complainants' in- 
vention, if there was any, consisted in the ap- 
plication of this system to the many cham- 
bered pistol. The application of an existing 
device or mode of operation, to an analogous 
subject, no new means of application being 
devised, is not the subject of letters-patent, 
and if new means are devised, then the patent 
is limited to those means. Brunton v. Hawkes, 
4 Bam. & Aid. 541; Bean v. Smallwood [Case 
No. 1,173]; Horton v. Mahon, 6 Law T. (N. 
S.) 289; Ormson v. Clarke, 7 Law T. (N. 
S.) 361; Brook v. Aston, 8 El. & Bl. 478.] 2 

CLIFFORD, Chrcuit Justice. This is a bill 
in equity brought by the complainants to re- 
cover damages for an alleged infringement of 
certain letters patent belonging to them, and 
praying for an account and for an injunc- 
tion. Letters patent were duly granted to 
the said Rollin White April 3, 1855, for cer- 
tain new and useful improvements in re- 
peating fire arms, and the complainants al- 
lege that prior to the granting of those let- 
ters patent, he was the original and first in- 
ventor of the improvements therein described, 
and that the other two complainants, on No- 
vember 17, 1856, by virtue of a certain con- 
tract or assignment of that date, became, 
and are, the owners of the sole and exclusive 
right to make, use, and vend the improve- 
ment embodied in the first claim of the pat- 
ent. They also allege that the respondents 
had full knowledge of the existence of the 
patent, and of their exclusive rights under it, 
and that they, the respondents, at Worcester, 
in this district, on January 1, 1858, and since 
that time, have unlawfully made and sold 
twenty-five thousand pistols and revolving 
fire arms, substantially embracing their pat- 
ented improvement. Respondents admit that 
the letters patent set forth in the bill of com- 
plaint were granted to Rollin White, but they 
deny that he was the original and first in- 
ventor of the improvements therein described. 
On the contrary, they allege that anterior to 
the supposed discovery thereof by the pat- 
entee, the same invention, or substantial and 
material parts thereof, claimed therein as 
new, had been described in certain public 
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works, and had been patented to various per- 
sons in foreign countries, and that the same 
had previously been invented by, known to, 
and used by divers persons, at the several 
places in the United States, as alleged and 
fully set forth in the answer, and they also 
allege that the improvements attempted to be 
patented to the supposed inventor, had been 
in public use and on sale for more than two 
^years before his application for a patent 
therefor, and with his consent and allowance, 
and they deny that the patentee did, at any 
time prior to the date of his patent, invent 
and reduce to practice any such improve- 
ments as those described and claimed in his 
specification. Application for the patent was 
filed February 20, 1855, and the letters pat- 
ent were duly granted to the patentee at the 
lime alleged in the bill of complaint. Pat- 
entee states in the specification, that hia in- 
vention relates to fire arms having the ro- 
tating, many-chambered cylinder, and he 
therein divides the supposed improvements 
into four parts, but reference will here be 
made more especially to the first part, as 
that is the only one which necessarily comes 
into revision in this case. Adopting the gen- 
eral description of the specification, it con- 
sists in extending the chambers through the 
rear of the cylinder, for the purpose of load- 
ing them at the breech from behind, either 
by hand or by a self-acting charger, from a 
magazine placed in the rear of the cylinder. 
Description is also given of the several ele- 
ments of which the improvement under con- 
sideration is composed. ' 

Omitting the references to the drawings, 
the description is in substance and effect as 
follows: First. The rotating, chambered 
cylinder having the chambers bored right 
through it and made slightly conical, with 
the smallest part in front, in order that a 
cartridge may be inserted easily at the back 
and that the ball may fit tight, so that when 
it arrives in its place it shall remain and not 
go through till the charge explodes. Second- 
ly. The pin upon which the breech rotates, 
by means of a tooth attached to the trigger. 
Thirdly. The stock, which is constructed with 
a recess or groove in the side of it, to afford 
suflaeient room in rear of the cylinder, op- 
posite one of the chambers, for the insertion 
of a charge by hand, at the rear opening of 
the chamber. Fourthly. The fixed breech 
piece arranged opposite the barrel, behind the 
cylinder, to serve as a breach to the chamber, 
which happens to be in line with the barrel. 
Based upon that description, the claim in- 
volved in this suit is, extending the chamber 
of the rotating 'cylinder right through the 
rear of the said cylinder, for the purpose of 
enabling the said chamber to be charged at 
the rear, either by hand or by a self-acting 
charger, substantially as described. 

Recurring to the answer, it will be seen 
that the respondents admit that they have 
manufactured and sold revolving cylinder 
pistols, having the chambers of the cylinder 
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bored right through to the rear, so as to be 
loaded at the rear, and the same admission 
"was made at the argument, without any 
«luaIification whatever. Considering the state 
of the pleadings, and in view of the admis- 
sion of the respondents, it is quite evident 
that the principal question presented for de- 
cision is, whether EoUin White is or is not 
the original and first inventor of the improve- 
ment embodied in' the first claim of his pat- 
ent? 

Power to grant letters patent is conferred 
by law upon the commissioner of patents, 
and when that power is lawfully exercised, 
and a patent has been duly granted, it is 
prima facie evidence that the patentee is the 
original and first inventor of that which is 
therein described and secured to him as Ms 
invention. Availing themselves of that rule 
■of law, the complainants introduce the pat- 
ent granted to Rollin White, and contend— 
and well contend— that its effect is to cast 
the burden of proof upon the respondents to 
prove the defense set up In the answer. Con- 
ceding the rule of law to be as stated, the 
respondents introduced two foreign patents 
on which they chiefly rely to establish their 
■defense. Both of those patents will be ex- 
amined, but it wiU be more convenient to re- 
verse the order adopted at the bar, because 
the complainants admit that the one granted 
in Belgium to Hertog & Devos, June 16, 1853, 
is for the same invention as that embodied 
in the first claim of the patent on which the 
suit is founded. Granting that proposition, 
it is obvious that the suit can not be main- 
tained, unless it appears that the invention 
•claimed by the complainants was made by 
the patentee at some period prior to the 
■date of that patent. Complainant's patent 
was granted, it will be remembered, April 3, 
1855, long after the date of the foreign pat- 
■ent, and the presumption of originality, aris- 
ing from the granting of the same, only ex- 
tends back to the time when the application 
was filed in the patent office, which was on 
February 20 in the same year. Unless, there- 
fore, the complainants show that the inven- 
tion embodied in the patent claimed by them 
was made and reduced to practice prior to 
June 16, 1853, they can not prevail in the 
suit, and the burden of proof Is shifted upon 
them to establish those facts. They do not 
controvert any of these propositions, but re- 
fer to the deposition of the patentee, and in- 
sist that his testimony, as there exhibited, es- 
tablishes the priority of his invention over 
that described in the foreign patent imder 
consideration. According to his testimony, 
he learned the gun-making business of his 
brother, J. D. White, at Williamstown, in the 
state of Vermont, and he states that the first 
fire arm he ever saw, so constructed as to be 
loaded at the breach, was a flint-lock pistol, 
owned by his father, when he was about ten 
years of age. His description of the pistol is, 
that the barrel unscrewed from the breech 
pin and received the charge at the rear end, 



and, of Course, when the cartridge was placed 
in position, had to be rescrewed to the breech 
pin before the pistol could be fired. As- 
suming his statements to be true, he himself 
first contrived a plan for a repeating pistol 
in 1837, but he admits that he never con- 
structed a fire arm or model on that plan un- 
til he made the illustrative model produced 
before the commissioner at the time he gave 
his deposition in this case. When he made 
that plan, he contemplated, as he repre- 
sents, extending the bore of the chambers 
through the breach, for the purpose of load- 
ing in the rear of the chamber, and he also 
states, to the effect, that the charges were 
to be held in the respective chambers by a 
leather packing. Inquiry was also made of 
the witness, what, if anything, was to resist 
the discharge at the rear end when the pistol 
was fired, and his answer was, that the cham- 
ber in line with the barrel would rest against 
the pinion that revolved it, and that the 
pinion, on the plan suggested, would form 
the breech to the chamber as the discharge 
should take place; and he also stated, in an- 
swer to a further inquiry, that the plan con- 
templated communicating the fire for the 
discharge by means of nipples, to be Insert- 
ed into the chamber in front of the packing, 
to be employed to hold the charge in place. 
Useful as the fire arm suggested might have 
been, if the plan had been carried into ef- 
fect, and the invention had been completed, 
still it is obvious that the mere conception of 
the improvement by the witness, however 
perfect the idea may have been, and al- 
though -he actually described the plan to one 
person, can not benefit the complainant in 
tills case, because his own testimony shows 
that he never completed the invention, 
and reduced it to practice, in the form of an 
operative fire arm. Original and first in- 
ventors are entitled to the benefits of their 
inventions, if they reduce them to practice, 
and seasonably comply with the require- 
ments of the patent law, in procuring letters 
patent for the protection of their exclusive 
rights. While the suggested improvement, 
however, rests merely in the mind of the orig- 
inator of the idea, the invention is not com- 
pleted within the meaning of the patent law, 
nor are crude and imperfect experiments 
sufficient to confer a right to a patent; but 
In order to constitute an invention, in the 
sense in which that word is employed in the 
patent act, the party alleged to have pro- 
duced it must have proceeded so far as to 
have .reduced his idea to practice, and em- 
bodied it in some distinct form. Gayler v. 
Wilder, 10 How. [51 U. S.] 49S; Parkhurst v. 
Kinsman [Case No. 10,757]; Curt Pat. § 43. 
Mere discovery of an improvement does not 
constitute it the subject-matter of a patent, 
although the ideas which it involves may be 
new; but the new set of ideas, in order to 
become patentable, must be embodied into 
working machinery and adapted to practical 
use. Sickels v. Borden [Case No. 12.832]. 
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Whoerer first perfects a maeMne and 
makes it capable of useful operation, says 
Judge Story, is entitled to a patent, and he 
accordingly held, in Eeed v. Gutter [Case No. 
11,645], that an imperfect and incomplete 
invention, resting in mere theory, or in in- 
tellectual notion, or in uncertain experiments, 
and not actually reduced to practice, and em- 
bodied in some distinct machinery, apparatus, 
manufacture, or composition of matter, was 
not patentable, under the patent laws of the 
United States. Pursuant to that rule, the 
same learned judge also held, that he is the 
first inventor, in the sense of the patent act, 
and entitled to a patent for his invention, 
who has first perfected and adapted the- same 
to use, and that, until the invention is so per- 
fected and adapted to use, it is not patenta- 
ble under the patent laws. Washburn v. 
Gould [Id. 17,214]; -Woodcock v. Parker [Id. 
17,971]. Taken as a general rule, no doubt is 
entertained of the correctness of the proposi- 
tion as stated, but it must be regarded as sub- 
ject to the qualification, that he who invents 
first, shall have the prior right, if, as is pre- 
scribed in section 15 of the patent act, he is 
using reasonable diligence, in adapting and 
perfecting the same within the meaning of 
that provision. Reed v. Cutter [supra] r Mar- 
shall V. Mee [Case No. 9,129], per Dunlap, 
.T.; Bartholomew v. Sawyer [Case No. 1,070]. 
Careful attention, however, must be paid to 
other portions of the testimony of this wit- 
ness. Pistols, with a cluster of barrels re- 
volving on an axis, so that each barrel may 
in turn be brought into proper line to be 
fired, were first seen by him, as he states, 
in 1839, at the shop of his brother in the state 
of Vermont, where he learned his trade, and 
he also states that, upon seeing it, he sug- 
gested to his brother, the expediency of cut- 
ting ofe the barrel in front of the breech, for 
the purpose of loading it in the rear end of 
the barrel. His statement is, that he made 
the suggestion in 1839, but there is no evi- 
dence that any such experiment was made at 
the time, or that any attempt was then made 
to carry the suggestion into eflEect. Witness 
subsequently gave some attention to the sub- 
ject of inventions, and in 1841 -a patent was 
granted to him for an improvement in looms 
'for weaving bolting cloths. Eight years after 
the date of this patent, he went to work for 
Samuel Colt, in the manufacture of .repeat- 
ing fire arms. On that occasion, he worked 
there from February to April, and then left, 
but he returned again about the first of Au- 
gust, in the same year, and continued there 
engaged in that work, from the time he so 
returned, until December, 1854, when the 
owner of the establishment .ceased to manu- 
facture by contract When he first went 
there, he had a contract for turning barrels 
under his brothers, and when he returned 
again, he took another contract under them 
for rifling and polishing the barrels, but from 
April, 1852, to the time he finally left, he 
worked imder a contract with the owner to 
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manufacture certain parts of the locks. Cer- 
tain experiments in constructing a pistol hav- 
ing a rotating cylinder with the chambers 
bored entirely through, and in the use of It 
after it was constructed, were made by the 
witness during the period he was at work in 
that establishment; and in view of their im- 
portance in this investigation, they will be 
separately considered. 

(1)^ Before he left the first time, and while 
he was at work turning barrels, he procured 
two refuse Colt's cylinders, borrowed a cutting- 
ofe tool of an acquaintance, placed them in a 
, lathe that he used for turning the barrels, and 
cut ofiC the front of one and the rear of" the 
other, so that the two parts when put to- 
gether, that is, the front of one and the rear 
of the other, would make a cylinder of about 
the usual length. Easily as the alteration was 
made, stiU it is evident that the result effected 
by it was of very great importance, as it con- 
stituted the front part a cylinder of cham- 
bers, bored entirely through, so as to admit 
the charges to be inserted at the rear end, 
and it, at the same time, constituted the rear 
part cut off from the other cylinder, a breech 
to close up the chambers after the cartridges 
were placed in position. Flanged cartridges 
were not used by him in tliat experiment, but 
he drilled out the rear end of the chamber, 
making it a little larger than it was at the 
front, for the purpose of holding the ball in 
position. Drilling out the rear end of the 
chamber, leaving the front of the same diam- 
eter as it was before, had the effect to form 
a flange in the same, against which the ball 
would rest when inserted at the end so en- 
larged, and was designed, imdoubtedly, to an- 
swer the same purpose as the flanged car- 
tridge, or the conical bore of the cylinder which 
has since been introduced. Circumstantial ac- 
cotmt is then given of wliat he subsequently 
did with the parts so selected, and of the 
way in which he attached them to the lock 
frame of a pistol which he borrowed for the 
purpose of the experiment, and of the manner 
in which he loaded and fired the arm so con- 
structed and arranged. When he had com- 
pleted the parts as described, he carried them 
to his boarding-house, procured a Colt revolv- 
ing pistol of a fellow boarder, took off the bar- 
rel and the cylinder, charged one chamber of 
the cylinder he had prepared, with powder and 
ball, putting the ball foremost, and inserting 
the charge into the chamber xmtii the ball 
came in contact with the flange or shoulder 
made by the drilling, and then arranged the 
cylinder and breech together, as already de- 
scribed, and fastened^ on the barrel, which 
completed the arrangement. Desiring to flare 
it secretly, for reasons which wUl presently 
appear, he then went across the street to a 
neighboring shop, and there made inquiry of. 
the foreman, who was a workman of his ac- 
quaintance, whether or not there was a good 
place in the shop where he could fire his 
newly-constructed pistol. Responsive to that 
inquiry, he was shown into the basement of 
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the building, and there he arranged the parts 
of the pistol in proper position, and fired the 
charge through an open space in the floor, into 
the water below. "Whether the owner of the 
shop knew that he was there or not, the wit- 
ness is not able to state, but the workman 
who showed him the place knew it, and the 
witness thinks he was near when the pistol 
was fired. Regarded as a whole, the experi- 
ment, as the witness states, was not satisfac- 
tory, because there was so much escape of 
the flame, that if the other chambers had been 
charged in the same way, the charges would 
have ignited. 

(2) TVitness made another experiment about 
the same time, but with a much better result. 
He employed, on the second occasion, the 
same cylinder and breech as on the first, and 
he loaded it in the same way, except that 
he did not quite fill the chamber with powder, 
leaving suflacient space, so that he could put 
in a packing prepared for the purpose, which 
consisted of a piece of leather, fitted to the 
bore of the chamber, and inserted behind the 
powder, and made with a central conical hole, 
larger on the inside than the outside, and 
which, it was supposed, woidd be so expanded 
by the discharge as to prevent the escape of 
the flame at the rear. Having perfected the 
leather packing, and put the pistol in order 
for use, he went to the same shop as before, 
and fired it again in the basement of the build- 
ing, and he states, without qualification, that 
the packing stopped the escape of the flame, 
and that he was satisfied with the experiment. 
Both of these experiments were made while 
the witness was engaged in turning pistol 
barrels in the establishment of Samuel Colt, 
and before he left there the first time, 

(3) Subsequently to that time, and after he 
came back in the month of August, in the 
same year, he made a third experiment. 
Whether he took the same breech, or another 
with a ratchet on it, so that it could be turned 
by the machinery of the lock, is immaterial in 
this investigation, as in all other particulars 
they were substantially the same, so far at 
least as respects the questions involved in this 
controversy. Attention to what he did on the 
occasion, will show that the experiment was 
one of very great importance. First, he load- 
ed all the chambers with powder and balls, 
nearly filling the chambers with loose powder, 
and putting in the leather packing, as de- 
scribed in the preceding experiment, and he 
states that each chamber had its nipple, and 
that all were capped. Secondly, having loaded 
all the chambers of the cylinder and adjust- 
ed the breech to the same, he again borrowed 
a Colt's pistol, either of the same person or 
of his brother, took off the barrel and cylinder, 
as he had done before, and attached the loaded 
cylinder, together with the breech, to the lock 
frame, as before explained, and put the same 
in order for use. Thirdly, he then proceeded 
to the same shop, and there, in the basement 
of the building, fired and discharged aU the 
chambers, one after another, and he states 



that the pistol operated well and to his satis- 
faction, and that it was seen by one of the 
workmen ia the shop, and "by one of his broth- 
ers. 

(4) His fourth experiment was indubitably 
made with a Colt's cylinder, having the ratch- 
et arrangement on it, and its ynportanee con- 
sists, not only in the improvements made, 
both in the cylinder and the breech, but also 
in the fact that the witness successfully re- 
peated all that he had accomplished in the 
preceding experiment. Employing the lan- 
guage of the witness, his statement is, that 
"he drilled the breech the size of the cham- 
ber" through to the recess cut for the should- 
er of the nipple, and then he borrowed an ar- 
bor, put the cylinder into it, and turned off the 
rear part of the same below the center, so 
that he could hisert a cartridge in the rear. 
Particular attention should also be given to 
the several improvements made in the breech 
and its attachments or connections, and in the 
general arrangement of the arm. Adopting 
the same course as on the former occasion, he 
procured another refuse cylinder that had the 
central hole in it, cut off the rear end of it 
as he had done before, drilled the hole larger, 
so that it would slide on to the rear part of 
the cyluider he had just prepared for the ex- 
periment, and in that manner formed the 
breech, and having arranged the breech, he 
drilled a hole and inserted a nipple, and then 
attached the cylinder to the lock frame, mark- 
ing it by the frame so that he could make it 
correspond with the recess in the lock frame 
for the purpose of capping the nipple, and he 
states, in respect to this experiment, that he 
so constructed the pistol that he could load it 
in the rear without removing the cylinder from 
the lock frame. Constructed and arranged as 
described, he loaded the pistol, using packing 
to stop the escape of the flame, and went to 
the same shop and fired it; and he states that 
it operated satisfactorily, as it could hardly 
fail to do, as it was obviously precisely such 
an arm as that described in the patent on 
which the suit was founded. Doubt can not 
be entertained that the pistol, as described, 
was a complete arm; that the cylinder of 
chambers could be turned in front of a sta- 
tionary breech by the mechanism of the lock, 
and that the several chambers of the cylinder 
could be brought in succession to the line of 
the barrel to be fired; and it is equally dear 
that it was so constructed and arranged that 
the charges could be inserted in the rear of 
the chamber without removing the cylinder. 
Precise dates are not given in respect to and 
of these experiments, but the proof is, as al- 
ready exhibited, that they commenced as early 
as March or April, 1849, and that the one last 
mentioned was made during the latter part of 
that year, or the fore part of the year 1850. 

(5) Durhig the next year he made a fifth 
experiment, with a view to use Sharp's car- 
tridges, with a cylinder like the one he had 
contrived, and, to make the trial, he took the 
same pistol used la the preceding experiment. 
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^or one like It; but a portion of the recoil 
stiield was cut away, so as to let the cartridge 
project out of the rear, leaving a shoulder on 
the recoil shield near the nipple^ and the ar- 
rangement was such, that a knife projected 
over, and coming in contact with the car- 
tridge, would cut it off at the rear end, so that 
when it came in line of the barrel, it would be 
ignited. Loading one chamber only, he could 
fire it with safety under the arrangement, but 
when the series of chambers were loaded, he 
foimd that upon firing it three or four went 
off at the same time, and the result was that 
the experiment was not satisfactory. All of 
these experiments, it will be remembered, were 
made by the witness while he was in the em- 
ployment of Samuel Colt, and during the peri- 
od when his employer was in the fuU enjoy- 
ment of his patent for his reTolving pistol. 
Contracts held by him or his brothers gave him 
a profitable business, and he could not afford 
to relinquish it; and if he dould and had done 
so, it would have availed him little or nothing, 
as his invention was only an improvement up- 
on that of his emgployer. Fear of losing em- 
ployment, and perhaps the dread of prospec- 
tive litigation, deterred him from any attempt 
to secure a patent, and so he continued assidu- 
ously to f lilfill his contracts, and occasionally to 
prosecute his experiments. 

(6) Failing to adapt the . arm he had in- 
vented to the use of the particular cartridge 
mentioned, his next Effort was to see if he 
could not construct a joint between the 
breech plate and the rear end of the cylin- 
der, sufficiently close by the contact of the 
metal surfaces to prevent the escape of the 
fiame when the pistol was fired, without the 
necessity of using the leather packing, or 
any other equivalent means to confine the 
powder within the chambers; and with a 
view to determine that matter, he, in the 
year 1852, made a sixth experiment, which 
is the last to be particularly noticed in this 
investigation. Commencing as before, he 
procured two cylinders of the same kind, 
cut off the front of one, to be used as such, 
and the rear of the other, to be used as a 
breech, brazed a plate over the nipples of 
the latter, so as to make the surface smooth, 
a,nd fitted the part used as a cylinder, and 
the breech, together as closely as he could, 
and have the arm the proper length to re- 
volve in the lock frame. What he was en- 
deavoring to accomplish was, to make the 
joint so tight that upon firing the pistol, the 
flame would not escape from one chamber 
to the others, and having perfected the ar- 
rangement as well as he could, he loaded 
the pistol, placed it in the lock frame and 
fired it, but the result was, Jhat he found he 
could not prevent the escape of the flame in 
that way. Abandoning that idea as hope- 
less, he mentioned the failure to his brother, 
and told him what; the result had been, and 
his brother inquired of him if. he was sure 
he could accomplish the desired result by 
the use of the leather packing, and he, the 



witness, told his brother that he was, and 
to satisfy him that he could do so, he loaded 
the pistol, using the leather packing, and 
fired it, and carried the breech to the shop 
and exhibited it to his brother for his satis- 
faction. No appearance of any escape of 
flame or smoke could be seen, as the witness 
states, except what appeared in the hole of 
the leather packing, wher'fe the fire from the 
cap communicated with the ch,arge. Wit- 
ness exhibited the breech used by him on 
that occasion, before the commissioner, 
when he gave his deposition, and its identity 
is fully established by the testimony, and it 
is also fully proved that the same cylinder 
was preserved and used by him in construct- 
ing his model for the patent- office. Much 
testimony was introduced by the complain- 
ants, to confirm the testimony of the pat- 
entee in relation to those several experi- 
ments, but it will be sufficient to say, with- 
out reproducing the testimony, that I am of 
the opinion that his statements are correct, 
and that no one of them, which is of any im- 
portance in this investigation, has been suc- 
cessfully contradicted. Taking the state- 
ments as true, they show that the patentee 
made the invention described in the first 
claim of the patent, and reduced it to prac- 
tice as an operative fire arm, within the 
meaning of the patent law, as early as the 
fall of 1849, or the fore part of the year 
1850, when his fourth experiment was com- 
pleted. 

Suppose it to be so, still it is insisted by 
the respondents that the supposed inventor 
afterward deserted and abandoned his in- 
vention, and, consequently, that he cannot 
be regarded in this controversy as the orig- 
inal and first inventor of the improvement. 
But if that proposition cannot be sustained, 
then they contend that the proofs show that 
he took the pistol he constructed apart, and 
laid the materials aside for years, as some- 
thing incomplete and requiring more thought 
and experiment, before he attempted to re- 
store the invention, and without any definite 
intention of resuming the undertaking, and 
they insist that the rule of law upon that 
state of the case is, that if another in the 
mean time invents the same thing, without 
any knowledge of that which is so sus- 
pended, and reduces the same to practice, 
applies for and takes out his patent, and in- 
troduces the patented invention into public 
use, he is entitled to the benefits of his skill 
and diligence, and must, in. judgment of 
law, be regarded as the original and first 
inventor of the improvement, although it 
may appear that the final experiment of the 
oliier party was so far completed that the 
machine, or other invention, was, in fact, 
the proper subject of a patent, and that the 
materials were laid aside to preserve the 
parts, to be used or not in the future, as cir- 
cumstances should arise, or as he should 
thereafter determine, yet without any posi- 
tive unconditional intention of relinquishing 
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what he had accomplished, or of abandoning 
the invention. Nothing need be remarked 
in respect to the first of these propositions, 
except to say, that the evidence in the case 
is not sufficient to support it, and it is ac- 
cordingly overruled. Unlike the first, the sec- 
ond deserves to be more carefully consid- 
ered. Oases undoubtedly occur, such as are 
supposed in the proposition, vrhere an in- 
dividual employed in inventing, or in mak- 
ing experiments in that behalf, feeling diS' 
satisfied with the result of his efforts, be- 
comes discouraged in prosecuting the inves- 
tigation, and finally loses all confidence In 
the prospect of his ultimate success, and un- 
der the influence of such discouragements, 
or from a desire to engage in more profita- 
ble business, or to pursue a more pressing or 
favorite undertaking, decides to break up 
what he has accomplished, and lays the 
parts aside, not positively intending to aban- 
don the subject, yet wholly uncertain wheth- 
er he will ever resume it or make any fur- 
ther use of the parts so laid aside. Such 
cases are doubtless of frequent occurrence, 
and while they do not show an uncondition- 
al abandonment of the undertaking, they do 
show an indefinite suspension of the same, 
and an entire uncertainty during such sus- 
pension, whether the interested party will 
ever furnish the invention to the public. 
"Where an invention is thus voluntarily 
broken up and laid aside, without any con- 
ti'olling impediment in the way of an ap- 
plication for a patent, and under all the oth- 
er conditions specified in the preceding prop- 
osition, and aaother, in the mean time, in- 
vents the same thing, without any knowl- 
edge of that which is so suspended, and re- 
duces the same to practice, applies for and 
takes out his patent, and introduces the pat- 
ented invention into public use, I am of the 
opinion that he must be regarded as the 
original and first inventor of the improve- 
ment. Federal courts have everywhere heia 
that an inventor, who has first actually per- 
fected his invention, will not, if he has ex- 
ercised good faith, be deemed to have sur- 
reptitiously or unjustly obtained a patent, 
for that which was in fact first invented by 
another, unless the latter was at the time 
using due diligence in adapting and perfect- 
ing what he had accomplished; and it was 
expressly held in Ransom v. Mayor of New 
York [Case No. 11,573], per Hall, J., that if 
a person does not use due diligence, in per- 
fecting his invention after he has conceived 
the idea, and "another conceives the same 
idea and perfects it, and secures his patent 
and applies it to use, the latter will be con- 
sidered as the original and first inventor, 
and that a patent granted to the former will 
be void. See Reed v. Cutter [supra]. 

But the question to be decided in this con- 
troversy is, whether the proofs exhibited in 
the record bring this case within the opera- 
tion of that rule of law? Some of the parts 
ased In the several experiments to which 



reference has been made were preserved, as^ 
for example, the revolving breech construct- 
ed with the nipplefe In it^ as used in the- 
sixth experiment, and it is an exhibit in the 
case, and the cylinder used in the same ex- 
periment, and several others of the Iden- 
tical parts used in those experiments were 
also preserved, and put into one or the other 
of his patent office models. Most or all of 
the other parts were put into a box, and 
were kept for a time in the attic of the 
house where he lived, and he states that 
when he moved from there. In shipping his 
goods, he lost the box, together with the ma- 
terials, and it is upon the loss of these ma- 
terials, and the delay that ensued in apply- 
ing for a patent, that the respondents chief- 
ly rely to support the theory of fact Involv- 
ed in the proposition. On the other hand, it 
undeniably appears that the invention held 
by the complainants is only an improvement 
upon the patented -invention of Samuel Colt, 
who, for a long series of years, was an ex- 
tensive and successful manufacturer of re- 
volving pistols. Full proof also is exhibited 
that the patentee of the invention, under 
whom the complainants hold, was in the 
employment of that same manufacturer 
from the time he made his first experiment 
until he commenced to make his prepara- 
tions with a view to apply for his patent; 
and that throughout that entire period, the 
well-known patent of his employer was in 
fuU operation. Direct inquiry was made of 
the patentee in this case, why it was that 
his application for a patent was so long de- 
layed, and his answer was, that it was be- 
cause his employer had a patent for the 
mode of revolving the pistol embraced in his 
Improvement, and which he desired to use, 
and also because his employer had dis- 
charged certain men who had been experi- 
menting on revolving pistols. Two or more 
of his brothers were employed In the same 
establishment, and on one or more occa- 
sions, when the witness exhibited his pis- 
tol to his brothers, he proposed to show the 
same to his and their employer, but they ob- 
jected and remonstrated against the sugges- 
tion, VLT^'on the ground that If it were done, 
they would all lose their places. Meeting 
with these discouragements, he delayed his 
application for a patent, but there is no 
ground whatever to conclude that he ever, 
for a moment, intended to postpone his ap- 
plication for a patent any longer than It be- 
came necessary that he should do so in or- 
der to overcome those difficulties, and, con- 
sequently, the theory of fact Involved in the 
proposition, can not be sustained. 

Mention has not been made of the patent 
of John H. Johnson of April 17, 1854, be- 
cause it is subsequent in date to the other 
foreign patent, and of course must fall with- 
in the same category. 

Examination must also be made of the Le- 
faucheux patent of May 2, 1845, and also of 
a subsequent patent granted to the same per- 
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son, as set forth in the certificate of addition, 
of the seventh of February of the following 
year. Both of these patents, it will he ob- 
served, are prior to the date of the invention, 
embodied in the patent on wliich the suit is 
founded, but reference will only be made to 
the one first granted, as the means of explain- 
ing the invention described in the second, as 
It is not pretended that the first is of a char- 
acter to supersede the invention held by the 
complainants. Parties agree, substantially, 
as to what the state of the art was at the 
time when the foreign patent under consider- 
ation was granted. Prior to ihat invention, 
there were two classes of fire arms which 
were well known and in extensive use. First, 
there was the pistol, sometimes called the 
pepper-box pistol, which was largely manu- 
factured in foreign countries, and by Ethan 
Allen in the United States. When first in- 
troduced, it consisted, as usually constructed, 
of an aggregation of five or six barrels, which 
were formed by boring the several calibers 
in a solid block of metal, and the whole series 
were arranged in a circle about a central hole, 
fitted to- a spindle projecting from a shield 
plate, and, of course, they could only be load- 
ed at the muzzle, as the bore of the barrels 
did not quite extend to the other end of the 
block, which was unperforated, and left solid 
to serve as the breech of the fire arm. Im- 
provements were made in that pistol, and 
patents were granted for those improvements, 
but they all had too much weight for a port- 
able arm, and were more or less difficult of 
accurate aim, on account of the excess of 
weight at the muzzle, as compared with the 
ordinary pistol, and the consequent tendency 
to lower the muzzle in pulling the trigger. 
Following these improvements came the in- 
vention of Samuel Colt^ which all admit was 
an improvement of great value. Instead of a 
cluster of rotating barrels, he provided a sin- 
gle barrel, which was connected with the 
handle of a stock, as in the ordinary pistol, 
and, in addition to the barrel, there was a 
cylinder of chambers, whose front end was 
joined to the barrel, and which were arranged 
upon a common center, and so located that, 
as the cylinder was turned, the several cham- 
bers were in succession brought in line with 
the barrel to be fired. Certain defects, how- 
ever, always existed in that arm, and, among 
the number, was the want of efficient means 
to control or overcome the tendency of the 
recoil of the arm, when fired, to cause the re- 
maining cartridges to protrude from the front 
of the cylinder; and whenever that happened, 
it would prevent the cylinder from revolving, 
so as to bring the next charge into the proper 
position. No remedy for that difficulty was 
shown in the patent, except that of ramming 
the cartridges in tight, and experience showed 
that the remedy was not always adequate to 
accomplish the purpose for which it was sug- 
gested. -Such was the state of the art, as 
shown in this case, when Lefaucheux obtain- 
ed his first patent "for arrangements of 
29FED.CAS. — 62 



breech-loading pistols." According to his de- 
scription of his invention, he forged the barrel 
of the pistol with a socket, having a cylindric- 
al hole parallel to the bore of the barrel. ' By 
that socket, the barrel was united to the body 
of the pistol, by means of a fixed stem or ar- 
bor, which had a screw cut on its end, and 
which passed through the whole length of the 
socket, and bore on its end the thread of a 
screw to receive a nut, by which the barrel 
was held more or less tight, and the patentee 
states that it is only necessary to turn this 
nut slightly to the right or left, in order to 
fasten the barrel in its place or separate it 
from its connections, as circumstances may 
require; and he also describes the device on 
one side of the lock plate, which is designed 
to stop the barrel at the proper point, when 
turned on the arbor to be loaded, in order that 
it may be brought back, after it is charged, 
to its orighial position, to be ready to be fired. 
Loading was accomplished, as. described, by 
swinging the barrel laterally so as to expose 
the rear end; and when the arm is charged, 
it is then brought back to its original position, 
so that the rear end may be closed by the 
breech plate. Important Improvements were 
made in that invention, as appears by the de- 
scription given of the same, in the specifica- 
tion of the certificate of addition, to which 
reference has already been made. Remarks 
should be made in the outset, in recurring to 
the last named invention, that the patentee, 
at the commencement of the specification, re- 
fers to the prior patent as the foundation of 
his improvement, and, throughout the descrip- 
tion, proceeds upon the ground, that what is 
embodied in the certificate of addition, is a 
modification or improvement upon the inven- 
tion described in the original patent 

In the introductory part of the description, 
he characterizes his former invention as a 
"system for pistols with one barrel," and his 
statement is, that the new modification or im- 
provement relates to "pistols with several bar- 
rels," and there is no mention whatever made 
of pistols composed of a cylinder of cham- 
bers, united with a single barrel, and arran- 
ged upon a common center, and so located that, 
as the cylinder is turned, the several cham- 
bers are, in succession, brought in line with 
the barrel to be fired. Such a pistol is no- 
where mentioned, described, suggested, or in- 
dicated in any part of the patent, unless it be 
assjimed that the ehambei-s of such a cylinder 
are the barrels of the pistol, and consequent- 
ly that a pistol composed of a cylinder, al- 
though united to one barrel only, as describ- 
ed, is nevertheless, in the sense of the patent 
law, a pistol of as many barrels as there are 
chambers in the cylinder. All will agree, I 
think, that the patentee, when he framed the 
specification of his original patent, took no 
such view of the subject On the contrary, 
it is clear, that when he stated that the in- 
vention was applicable to pistols with one 
barrel, he referred to the form of the barrel, 
as exhibited in the ordinary pistol, except < 
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that it was open at tlie rear as well as the 
front end, and there is no solid ground for a 
different conclusion in respect to the inven- 
tion 'embodied in the certificate of addition. 
Much attention, says the patentee, has heen 
given to different plans of muskets, and es- 
pecially of pistols, having several barrels that 
can revolve about a central axis as fast as 
they are successively discharged. Fire arms 
of the description -mentioned, afford, as he 
states, the advantage of making it easy to 
fire as many times as the arm has barrels, 
without any interruption, but in his view, they 
also presented disadvantages which it be-- 
comes important to notice. He states, that in 
order to make use of them it was necessary 
to "unscrew each of the barrels, one after an- 
other, then load them, prime them, and screw 
them on again, each one in its r^pective 
place." His new mode of construction was 
invented to overcome those Inconveniences, 
and he states .that it is applicable to all the 
plans devised for this kind of arms with mov- 
able barrels, whether the cartridge does or 
does not carry the priming on it. Having 
made these sevei-al explanations, he then pro- 
ceeds to describe the invention, and among 
other things says: "My invention consists 
simply in uniting all the barrels against" a 
single plate or disk, having a central axis, 
and in confining all these barrels by a single 
screw, which, while it holds them upon the 
axis, allows them to turn around it in succes- 
sion as fast as the discharges take place." 
Stopping there it would not only be impossible 
to sustain the view of the respondents, but it 
would be impossible to entertairi. any doubt 
as to the true construction of the patent. But 
the description does not stop there, and what 
creates the difSculty is, that there is no trans- 
lation In the record which is known to be au- 
thentic. Respondents presented one, but the 
complainants insist that it is erroneous, and 
one or more of their expert witnesses have so 
testified. Taking the passage in question as 
translated, the patentee is made to say, that 
the new arrangement is applicable, with the 
same ease, to all the mechanisms belonging to 
pistols with several barrels, as well as in gen- 
eral to the different breech-loading fire arms. 
Breech-loading is the phrase in dispute, and 
the original words are, "se chargeants par la 
culasse." Complainants' experts, one or more 
of them, testify that the phrase in our lan- 
guage should be, "loading at the breech," in- 
stead of "breech loading," as rendered in the 
translation. Embarrassment certainly arises 
in determining the . question, but there are 
some considerations affecting the question 
which are plain and undeniable: First. The 
translation presented by the complainants is 
more literal than that assumed by the re- 
spondents, as is obvious, even to one but slight- 
ly acquainted with the language. Secondly. 
The question should be examined in view of 
the other parts of the instrument which are 
not involved in any doubt. Thirdly. Recur- 
rence should be made to the nature of the in- 



vention, in order to ascertain whether It is 
really applicable to the fire arms involved In 
this controversy. Fourthly. If it be found 
that one of the translations Is repugnant to 
other parts of the instrument, and the other 
Is consistent with the other parts, it will be 
safe, under the circumstances, to adopt the 
latter, as expressing the real intention of the 
patentee.' Guided by these rules, reference is 
again made to the description of the inven- 
tion, which consists, as stated in the specifi- 
cation, simply in uniting all the barrels 
against a single plate or disk, having a cen- 
tral axis, and in confining all these barrels by 
a single screw, which, while it held them up- 
on the axis, allowed them to turn as before 
explained. Ijooking at ttiat description of the 
invention, it is obvious that the phrase "se 
chargeants par la culasse," i£ it be construed 
to include such fire arms as that of Samuel 
Oolt, is inconsistent with other parts of the 
instrument, and incompatible with the nature 
of the invention, because it can not be so ap- 
plied without borrowing the improvement 
held by the complainants, which is nowhere 
described In the certificate of addition. In 
view of the whole evidence bearing upon the 
question, I am of the opinion that RoUin "White 
is the original and first inventor of the im- 
provement described in the patent, on which 
this suit is founded, so far as respects the first 
claim of the patent, which is the only one In- 
volved in the controversy. 

Several other defenses were presented at the 
argument, but it will be sufilcient to say that 
none of them can be sustained, and they are 
accordingly overruled. Nothing need be add- 
ed upon the subject of infringement, as It is 
virtually admitted in the pleadings and fully 
proved. The complainants are entitled to an 
account, and when the amount Is ascertained, 
a perpetual injunction will be granted. 

[For another case involving this patent, see 
Case No. 17,537.] 



Case ISTo. 17,536. 

"WHITE V. ABI/ETH et al. 

[1 Bond, 319.] i 

Circuit Court, S. D. Ohio. Feb., 1860. 

New Trial^ — Newlt-Discovered Evidence — Ex- 
cessive Damages— Breach op Coutraot— 
Penalties— Liquidated Damages. 

1. The court will not grant a new trial on 
the ground of newly-discovered evidence, un- 
less satisfied that if a new trial was had a 
different result would follow. 

2. The rule of damages for the non-fulfill- 
ment of a contract for the delivery of prop- 
erty, is the difference between the price at 
which it was agreed it should he delivered and 
its actual market value at the time and place 
of delivery specified in the contract. 

3. The court will not set aside a verdict on 
the ground of excessive damages unless the 
damages are palpably excessive, or, if tlie ac- 

1 [Reported by Lewis H. Bond; Esq., and here 
reprinted by permission.] 
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tion is on a contract, they eseeed the legal 
liability of the defendant under the contract. 

4, Where it is stipulated in a contract that 
certain acts are to be done or omitted, and the 
contract is of such a nature that the actual 
damages of non-fulfillment' are susceptible of 
computation in money, and a sum is named in 
the contract as a penalty or forfeiture for a vio- 
lation, it is to be viewed as a penalty and not as 
liquidated damages^ and in such case the ac- 
tual damages sustamed will constitute the rule 
of recovery. 

5. Where the word "penal" or "penalty" is 
used in a contract, it must be construed as be- 
ing so intended by the parties, but where a 
sum named is called "liquidated damages," it 
will be held as a penalty if it seems from the 
contract that it was so intended by the parties, 
and the justice of the case requires such a con- 
atructiou. 

.- [This was an action by James White against 
Frederick Arleth and Andrew Shroth. Heard 
on motion for a new trial.] 

J. Brown, for plaintiff. 
R. M. Corwine and Joseph Egly, for de- 
fendants. 

LBAVITT, District Judge. In this case a 
jury having rendered a verdict in favor of the 
plaintiff for damages, the defendants have 
filed a motion for a new trial, upon the grounds 
following: (1) The verdict was against the 
•evidence. (2) Newly-discovered evidence. (3) 
Excessive damages. (4) Misdirection of jury 
by the court. The declaration is in covenant 
on an agreement under seal, averring that 
Arleth, as principal contractor, with Shroth as 
Ms surety, agreed to furnish plaintiff for six 
months from November 10, 1858, the still-slop 
of three hundred btishels of grain daily, at six 
and one-half cents per bushel. It is averred 
that Shroth bound himself as surety in the 
penal sum of one thousand dollars, that Arleth 
would run his distillery and furnish said quan- 
tity of slops for the six months and at the 
price stated. 

Plaintiff avers his readiness and willingness 
to receive and pay for said slops, and avers 
as the breach of the contract that Arleth has 
failed to deliver the slops according to the 
agreement, and claims as damages the differ- 
ence between the contract price of the slops 
and their market value at the time they should 
have been delivered. .The pleas originally 
filed were: (1) A general plea of perform- 
ance; and (2) that plaintiff had released and 
discharged the defendants from their obliga- 
tion under the contract. The plea of perform- 
ance was withdrawn before trial, and the case 
was put to the jury on the plea of release and 
discharge from the contract. The plamtiff 
proved by a witness, Leslie, that the hogs were 
at the distillery on the lOth of November, 
and that he was from that time ready to re- 
ceive the slops; that no slops were delivered 
for several days after the 10th of November, 
and that up to the 26th of January following, 
there was only a partial delivery of the quan- 
tity required by the contract, and that on that 
day Arleth shut up his distillery and no more 
were delivered. The witness also stated that 



he was always ready as the agent of plain- 
tiff to pay for the slops according to the con- 
tract, and did pay in full all that was deliv- 
ered up to the 18th of January. It was also 
proved that the price of slops from November 
to January ranged from ten to twenty cents, 
and that the average price from January to 
May was about fifteen cents a bushel. Hav- 
ing offered this evidence, the plaintiff rested, 
and the defendant introduced a witness, Fred- 
erick Arleth, Jr., the son of defendant Arleth, 
who stated, in substance, that he was present 
at a conveusation between his father and the 
plaintiff, on the 13th of November, in which 
Arleth said to plaintiff he would not deliver 
any more slops under the contract, and that 
plaintiff must take his hogs away, as he had 
broken the contract in not having the hogs 
there on the 10th of November, This witness 
says that after some further conversation be- 
tween Arleth and White, Arleth agreed to 
furnish slops at the contract pride, but not for 
any certain time, nor hi any certain quantity. 
The witness does not say that the plaintiff. 
White, assented to the proposed modification 
of the contract The defendant also intro- 
duced several witnesses tending to prove that 
the plaintiff's hogs were not at the distillery 
on the 10th of November, and that, therefore, 
he was was not ready to receive the slops. ac- 
cording to his contract The case was com- 
mitted to the jury upon this evidence, and the 
jury were instructed by the court, that if they 
believed the original contract had been chan- 
ged or modified by the parties, and that both 
parties had recognized and acted under such 
modified contract, the plahitiff was not en- 
titled to recover under the original contract 
on which he had declared in this action, and 
that in that ease their verdict must be for 
the defendants. The credit and weight to be 
given to the evidence as to the change ol the 
contract, was left to the jury on the evi- 
dence. And the jury were instructed, that 
if there was no change in, or rescission of the 
origtaal contract, the defendants were liable 
for a breach of that contract, and that the rule 
of damages was the difference between the 
price at which defendants agreed to deliver 
the slops, and their actual market value at the 
time they should have been delivered. The 
jury came to the conclusion, on the evidence, 
that the original contract was in force, and 
computed damages accordingly for the plain- 
tiff. It was the province of the jury to pass 
on the evidence as to a change of the con- 
tract; and, having done so, according to their 
views of the weight of the evidence, the court 
does not feel warranted in disturbmg the ver- 
dict as behag against evidence. 

The newly-discovered evidence of the de- 
fendants is to the effect, that Leslie, the wit- 
ness for the plaintiff, was not at the distillery 
with the hogs on the 10th of November. The 
affidavits are by no means conclusive on this 
point But a new trial can not be granted on 
this ground; because the effect of the evi- 
dence is only to. impeach or contradict a wit- 
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ness -who testified on the trial. If produced, 
tlie evidence would be only cumulative. If 
a new trial were granted on tMs ground, and 
this evidence introduced, it would not he ma- 
terial and relevant The only effect would 
he to show that plaintiff was not ready to re- 
ceive the slops on the 10th of November; but 
if this were so, it would be no ground for a 
forfeiture of the contract, and defendant would 
have his remedy by action, for a breach of the 
contract. A eoml: will not grant a new trial 
on the ground of newly-discovered evidence, 
unless satisfied, if a new trial was, had, a dif- 
ferent result would follow. 

A claim 'Of excessive damages is urged as 
a ground for a new trial. It is impossible 
for the court to know on what data the jury 
estimated damages; but, as the question of 
damages is always within the discretion of 
the jury, a court will not set aside a verdict 
on that ground, unless the damages are 
palpably excessive; or, if the action is on a 
contract, they exceed the legal liability of 
the defendant under the contract. Upon the 
first ground stated there is no reason for dis- 
turbing this verdict; for if the contract does 
not limit the damages to be recovered for a 
breach, to a specific sum, upon the legal rule 
given to the jury, the amount of damages 
was easily computed by the jury, and the 
amount returned by the jury does not ex- 
ceed the rule, and is not, therefore, excessive. 
But it is insisted by the defendant's counsel, 
that this contract limits the amount of re- 
covery for a breach to §1,000, and that the 
jury could not exceed this sum. This point 
was not pressed by counsel, on the trial, and 
no special instruction being asked for, the 
court did not embrace it in its charge. If 
this point is sustainable in law, the verdict 
must be set aside. The court will now 
briefly consider the two questions involved, 
which are: (1) Have the parties fixed by 
their contract the amount of damages to be 
recovered for a breach? (2) If there is no 
such limitation as to Arleth, the principal in 
the contract, is there a right of recovery as 
against Shroth, the surety of Arleth, who is 
sued jointly with him? 

It will not be necessary to inquire whether, 
under the pleadings in this case, the defend- 
ants are in a position to urge this point. 
Strictly and technically, as there is no plea 
but that of release and discharge of the de- 
fendants from their contract, there is an ad- 
mission of record that the contract is as set 
forth in the declaration, and that damages 
are recoverable as claimed. But waiving 
this point, is the plaintiff limited by this con- 
tract to $1,000 damages, either as against 
the principal or the surety? Without re- 
citing the contract at length, it will be suffi- 
cient to state its substance. Taken as a 
whole, it is a contract by which the defend- 
ant, Arleth, a distiller, agrees to supply the 
plaintiff for one year from November 10, 
1858, daily, Sundays excepted, the slops for 
feeding hogs which will be produced by an 



average of three hundred bushels of grain 
per day, with the right reserved by Arleth 
to put an end to the contract at the expira- 
tion of six months. And the plaintiff binds 
himself to pay for the slops at the rate bf 
six and one-half cents the bushel, through 
the whole year, if Arleth shall elect to con- 
tinue t5ie contract after the end of six 
months, and to pay for the slops every two 
weeks. Arleth agrees to furnish tubs for 
the slops, and fill the slops into the tubs, and 
pens for six hundred hogs. And the par- 
ties agree, that if during the year the dis- 
tillery should be burnt, or otherwise injur- 
ed, Arleth is to be relieved from the con- 
tract for the time necessary to repair or re- 
build. Then comes the sixth clause in the 
contract, which is in these words: "The 
said Arleth binds himself to the said White, 
his representatives or assigns, in the penal 
sum of §1,000, that he will run on, and fur- 
nish slop for the period of six months, com- 
mencing on November 10, 1858, and he gives 
Andrew Shroth as his surety for the per- 
formance of this condition. And the said 
Andrew Shroth hereby agrees to be the sure- 
ty of said Arleth, by signing his name to this 
instrument It is then provided, that if Ar- 
leth should decide to furnish the slop for the 
whole year, Shroth will continue his surety 
in the same manner as for the first sis 
months^. By the last clause in the contract. 
White agrees that if he should refuse to take 
and pay for the slops at any time, accord- 
ing to the agreement, he will pay to Arleth 
"the sum of one thousand dollars as liq- 
uidated damages, for the payrnent of which, 
he, and Andrew Shroth as his surety, here- 
by bind themselves." This contract is 
somewhat peculiar in this— that the same 
person is surety for both the contracting 
parties; and in this, also, tliat in that part 
of the contract in which Shioth binds him- 
self that Arleth shall supply the slop, as pro- 
vided for in the contract, the sum of $1,000 
is designated as a penalty, or "penal sum," 
and in that part of the contract in which 
White is bound to pay §1,000 for a failure, 
and in which Shroth undertakes as his sure- 
ty, it is called "liquidated damages." The 
first question arising is, whether the defend- 
ant, Arleth, is liable in an action for a 
breach of this contract for more than the 
§1,000 penalty named in the contract? There 
can be no question that the §1,000 is to be 
viewed, not as liquidated damages, but ^s a 
penalty. The language of the contract, as 
weU as its character, justify this construc- 
tion. The defendants expressly designate 
it as "the penal sum of §1,000." As before 
noticed, the plaintiff agrees that as to him, 
if he fails in the performance of his part of 
the contract, the §1,000 shall be deemed "liq- 
uidated damages." The words may, there- 
fore, be well presumed to have been under- 
stood by the parties. The authorities are 
numerous, that in a contract in which cer- 
tain acts are to be done, or omitted, and the 
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contract is of such nature that the actual 
damages are susceptible of computation in 
money, and a sum is named as a penalty or 
forfeiture for a violation, it is to be viewed 
as a penalty and not as liquidated damages, 
and in such case the actual damages sus- 
tained -will constitute the rule of recovery. 
Tayloe v. Sandiford, 5 Pet. Cond. R. 210, 7 
"Wheat. [20 U. S.] 13. In Sedg. Dam. the 
point is very fully discussed and many au- 
thorities referred to, English and American. 
The rule seems invariable, that where the 
word "penal" or "penalty," is used, it must 
be construed as being so intended by the 
parties. But the converse of this rule does 
not hold. There are many cases in the re- 
ports to the effect, that though the sum 
named is called liquidated damages, it will 
be held as a penalty if it seems from the 
contract that it was so intended by the par- 
ties, and the justice of the case requires 
such a construction. 

In this contract, it is fair to infer it, as the 
Intention of the parties, that the sum named 
as the penalty in case of a failure by the 
defendants, was inserted, not as the meas- 
ure of compensation in case of an abandon- 
ment of the contract, but as designed to se- 
cure a faithful observance of its stipulations 
by White. By the contract, the defendant, 
Arleth, was bound dally to deliver the slops 
certainly for six months, or, at his option, 
for a year; and White was obligated to re- 
ceive the slop, and pay for them every two 
weelis. It is not to be presumed that the 
parties intended the $1,000 as a full indem- 
nity under any circumstances of failure that 
might happen. It follows that the jury 
were not limited, in the computation of 
damages, to the penalty named in the con- 
tract. Considered as a penalty, it was op- 
tional with the plaintiff to sue for that or 
claim the actual damages which he could 
prove from the non-fulfillment of the con- 
tract by the other party. The rule seems to 
be, without exception, that where the ac- 
tion of covenant lies, the parties may sue 
either for actual damages or for the penalty. 

It is conceded that a surety can not be 
held liable beyond the obligation he as- 
sumes. Defendant's counsel contend that 
he only assumed a liability for $1,000, and 
can not be held responsible beyond that. 
The undertaking by defendants, Arleth and 
Shroth, must be viewed as joint. Arleth 
agrees that he will run the distillery for six 
months and supply the slop daily; and 
Shroth, as surety, covenants that Arleth wiU 
do it. It is a joint undertaking, and they 
may be jointly sued. The measure of the 
surety's liability is the same as that of Ar- 
leth, and he is liable to the same extent. If 
Arleth is liable for actual damages beyond 
the penalty named, his surety is liable to 
the same extent. TJpon the whole, the court 
can see no ground for disturbing this ver- 
dict. Upon the law, as stated, the jury had 
a right to compute the actual damages sus- 



tained by the plaintiff. The amount was 
susceptible of easy computation. The con- 
tract proved the quantity of slop which Ar- 
leth agreed to deliver, and the price which 
he was to be paid. There was clear proof 
of the quantity delivered during the six 
months, which made it clear what the de- 
ficiency was. There was clear proof of the 
market value of the slop for the period dur- 
ing which there was a failure. The aver- 
age market price of the slops, for the eighty- 
eight days during which Arleth failed to 
deliver the slops, was fifteen cents a bushel; 
and the difference between that and six and 
one-half cents, the contract price, was the 
rule of computation which the jury pur- 
sued, etc. It is doubtless true, that owing 
to the great advance in the price of grain 
after the date of the contract, its perform- 
ance involved great loss on the part of Ar- 
leth. But this was his misfortune, for 
which the court can not give a remedy. Mo- 
tion overruled. 
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WHITE et al. v. BOKER et al. 

[3 Fish. Tat. Cas. 66.] i 

Circuit Court, S. D. New York. Oct., 1862. 

Patents— Repeating Fire Arms. 

1. The substance of the invention of RoUiu 
White is in extending tlie chamber through the 
cylinder of Wie revolving pistol, so that it may 
be loaded by inserting the charge in the rear 
instead of the front as heretofore. 

2. The conical form of the front of the cham- 
ber is incidental and embraced, in contempla- 
tion of law, aU the equivalents, of which a 
cylindrical chamber and a flanged cartridge is 
one. 

This was a bill in equity [by RoUhi White, 
Horace Smith, and Daniel B. Wesson against 
Herman Boker, Henry Boker, Jr., and Her- 
man Punke] filed to restrain the defendants 
from infringing letters patent [No. 12,649] for 
"improvement in repeating fire arms," granted 
to RoUin White, April 3, 1855, and more par-, 
ticularly referred to in the case of White v. 
AUen [Case No. 17,535]. 

B. W. Stoughton and C. M. Keller, for com- 
plainants. 
George Gifford, for defendants. 

NELSON, Circuit Justice. The bill hi this 
case is filed to restrain the defendants from 
infringing the patent of Rollm White, issued 
April 3, 1855, for an improvement in repeating 
fire arms. After describing the improvement, 
and the mode of constructing it, the patentee 
states his claim, the on'e in dispute, "extendhig 
the chambers, a, a, of the rotating cylinder. A, 
right through the rear of the said cylinder, 
for the purpose of enabhng the said chamber 

1 [Reported by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 
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to te charged at the rear, either by hand or 
by a self-actmg charger, substantially as de- 
scribed." The description of the cylinder is 
as follows: "A is a rotating chambered cylin- 
der, having the chambers, a, a, bored right 
through it, and made slightly conical, with 
the smallest part hi front, in order that a 
cartridge may be inserted easily in the back, 
but that the ball may fit tight when it arrives 
in its place, and not go through till the charge 
explodes." 

The defendants' pistol differs from the plain- 
tiffs' hi this, that the chambers are bored 
cylindrical instead of conical, and a flange is 
used upon the cartridge, which answers the 
purpose of the conical chamber. It is argued 
that this rotathig chamber is described and 
claimed as a whole by White, the patentee, 
and as the one used by the defendants dif- 
fers hi respect to the form of the chamber, 
there is no infringement. This, we think, is a 
mistake. The substance of the invention is 
in extending the chamber through the cylin- 
der, so that it may be loaded by inserting the 
charge in the rear instead of the front, as 
heretofore. The conical form js mcidental, 
with a view of cheeking the advance, of the 
charge beyond a given point, and eijibraced, 
in contemplation of law, all the equivalents, 
of which the contrivance of the defendants is 
one; or, at most, the contrivance is but an 
improvement upon the invention of White, 
and can not be used upon it without his as- 
sent. 

There is a good deal of evidence in the case, 
going to the question of novelty in the im- 
provement of the patentee. We have exam- 
ined the whole of it, and are satisfied that the 
weight of it is decidedly with the complata- 
ants. 

Decree for complainants. 
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WHITE V. BROWN. 

[1 Wall. Jr. 217.] 1 

Circuit Court, E. D. Pennsylvania. Oct, 23, 
1848. 

Domicile — Loss by Residence Abroad. 

1. Domicil of origin is not lost, for purposes 
of succession, by very long residence abroad, 
and mere doubt, even very strong doubt, of a 
real intention to return. 

[Cited in Allen v. Allen, Case No. 211.] 
[Cited m brief in Fry's Election Case, 71 Pa. 

St. 3(M; Hood's Estate, 21 Pa. St. Ill; 

People V. Cady, 143 N. Y. 102, 37 N, E. 

673. Cited in State v. Aldrich, 14 E.. I. 

173.] 

2. The doctrine strongly applied by the ver- 
dict of a jury in the case here reported. 

This was a feigned issue directed by the 
court to settle the domicil, at different times, 

1 [Reported by John William Wallace, Esq.] 
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of Mathias Aspden, an eccentrick, hjfpochon- 
driack and solitary bachelor, who, bom in 
Philadelphia prior to the American Revolution, 
died in the city of London, in 1824, leaving a 
win, executed in Philadelphia in 1791, by 
which he gave to his "heir at law," a personal 
estate which, at the time of this issue, amount- 
ed to about half a million of dollars. Judge 
Baldwin sitting in equity in 1833, had in- 
clined to the opinion that Mr. Aspden was 
domiciled in England: but the matter coming 
before this court agahi, it was thought better 
to direct an issue to be tried at law. The 
evidence was very voluminous. It consisted 
of a printed 8vo. volume of nearly- one thou- 
sand pages small pica; priacipally composed 
of letters, memorials, "and accounts of him- 
self," which last Mr. Aspden was in the habit 
of writing in great numbers. In the course 
of twenty years since the suit had been origi- 
nally brought, they had been diligently gath- 
ered from eveiy part of the world where this 
eccentrick gentleman, in the course of half a 
century, had ever been. Mr. Aspden's his- 
tory, so far as it bears upon the question of 
domicil, was essentially as follows: 

His father was a native of Lancashire, Eng- 
land, who came to this country in 1718, and 
established himself hi the city of Philadelphia. 
He left eleven brothers and sisters behind 
hun in Lancashire. He had one daughter be- 
fore he came, who married here, and whose 
descendants were numerous. His first wife 
being dead, he married a widow woman in the 
state of New Jersey, who had already six chil- 
dren, the descendants of whom were all nu- 
merous. Mr. Aspden, the more immediate 
subject of this report, was the only issue of 
tMs second marriage, and was bom in 1748, in 
Philadelphia, hi the then British province of 
North America-. In 1760, being about twelve 
years old, his father went to England for sur- 
gical advice, and took his son with him. While 
there they visited their friends in Lancashire, 
and the boy was placed for some time at 
school. How long they remained in England 
did not appear exactly,' but in 1764 Mr. Asp- 
den, the father, made his wiU at Philadelphia, 
appointing his son one of his executors, and 
died there the following year. By this event 
young Aspden succeeded to an estate which, 
in the account of those days, was reckoned 
large; and in the same year we find him es- 
tablished as a housekeeper in his paternal resi- 
dence at PhUadelphia. In 1766 he went again 
to England, returned to Philadelphia after 
about a year's absence, and hi 1768 or 1769 
established himself in trade with one of his 
half brothers, named James Hartley; a part- 
nership which was attended with very profit- 
able results to both gentlemen, and which con- 
tinued till the breaking out of the American 
Revolution, in 1775-6. His poHtical princi- 
ples, in connexion with this event, were with 
the British cause. He is spoken of as hav- 
ing been "a friend to his king and country,"" 
and was also a constant commercial corre- 
spondent of tories. But he never took up 



[29 Fed. Cas. page 983] 



(Case Ho. 17,538) WHITJS 



arms against the colonies, and to protect liim- 
self from insult mustered with the "insur- 
gents." One of his ships having been arrested 
in England,— imder an order in council, and 
the English prohibitory act -which forfeited all 
vessels found in American ports after a cer- 
tain period, if owned in America,— he resolved 
in 1775 to go to England in one of his own 
vessels to recover it, but did not go. He sent 
over, however, all his vessels, and afterwards 
sold them in England. In March, 1776, being 
at this time engaged in business yielding him 
over £2000 sterling a year, he again resolved 
to sail for England, and having actually sold 
much of his real estate not immediately in the 
city, and left a general power of attorney to 
manage, dispose of and settle all his affairs;- 
having also made a draft of a will and also 
a will;— in all three papers describing himself 
as "of Philadelphia, Merchant"— and hi the 
fii-st as about to "depart the province;" in the 
second as about to "depart to England;" and 
in the third as "intending to cross the seas on 
a voyage to Great Britain"— he went to New 
York to depart accordingly. He here obtained 
permission from the British governor to go in 
an English packet then there, on condition 
that all his letters and papers should be en- 
closed to the British secretary of state, Lord 
George Germaine; a condition to which Asp- 
den assented. Just as he was ready to sail, 
however, the governor annexed a further con- 
dition, St. an oath, that when he got to Eng- 
land, he would give information to the gov- 
ernment there of any treasons^ rebellions and 
conspiracies, 'which he knew of in America. 
A compliance with this requisition appears to 
have been repugnant to him; and after every 
effort to relieve himself from it had proved 
unavailing, he refused to accede to it, and re- 
turned to Philadelphia. Availing himself of a 
passage by another way, he left Philadelphia 
about the middle of September— some days 
before Pennsylvania came into existence as a 
state, and before it was possible for him to 
owe to it as a state any allegiance (Kespublica 
V. Chapman, 1 Dall. [1 U. S.] 53), and reached 
England, through Spain, in December, 1776. 
In regard to his intention of changing his 
domleil at this tune, Bishop William White, 
who was connected by marriage with Mr. 
Aspden, testified as follows: "He was in the 
habit of familiar intercourse with my family 
a short time before he went away. I was 
in habits of free communication with him, 
and he with me. .... He never commu- 
nicated to me at that time, any intention of 
changing his domicil, and I do not believe it 
was his intention to change his domicil at that 
time. On arriving in England, he proceeded 
to London, where, according to one of his 
"memoirs," written probably in 1783, he was 
almost immediately sent for by Ijord Geo. 
Germaine, with whom he had a conversation 
of more than two hours, "in the course of 
which," he tells us that "he answered can- 
didly and without reserve every question that 
was asked him, and gave Lord George every 



information he knew of the state of thitgs hi 
America, as much as if he had been sworn to 
it a thousand times over." From this time 
tm June, 1785— a term of eight and a half 
years— he remained in England, with the ex- 
ception of an excursion of two months to the 
continent. While there he received from his 
correspondents in England, their wishes that 
he may "amuse himself at Spa," "may amuse 
himself veiy well in Holland:" And on his 
return to England from Holland, their con- 
gratulations that he had received news of his 
friends in Philadelphia, where they hope that 
he "will be so happy as to meet them once 
again." On one occasion he spealis of him- 
self "as an idle man until he could return to 
America:" on another, invests £4000 in Brit- 
ish funds: on a tMrd, expresses the pleasure 
it would give him to embrace his relatives in 
America, but how to dispose of his property 
in England so as to admit of his return, finds 
a matter of considerable difficulty: on a 
fourth, he describes himself "without an ob- 
ject," "awkward, as one may suppose, from 
the circumstances, and full as much so from 
not knowing in what place to fix:" on a fifth, 
will wait for peace, that he may go back 
agam and reside, if possible, in his old habita- 
tion: on a sixth, he begs his .correspondent to 
write fuUy on the subject of return; and adds 
that "the manner in which he has wasted 
the prime of his youth in England has been 
grievous, ttiough not to be helped, as he was 
circumstanced: Therefore he does not re- 
proach himself, nor does he expect, if he re- 
turn to America, that he can lead a very pleas- 
ant life. "Comfort," he believes, "is not for 
him in his day." 

But up to this date he appears to have been 
a man of unswex-ving unity of purpose, com- 
pared with himself in all after times. An 
event took place about this time which, by 
making it doubtful whether he could make more 
money by being an Englishman or an Amer- 
ican, kept him prolonging and renewing one 
continuous chain of contradictions with him- 
self and with everybody, which would almost 
lead us to conclude that the only object of his 
long life had been to make a "leading case" 
upon domicil, and to leave his vast estate de- 
pendant upon the shape of a puzzle that it 
should require a quarter of a century to ar- 
range. In 1780 a proclamation was issued 
against him by the state of Pennsylvania, re- 
quiring him to appear by the first of April, 
1781, to answer a charge of treason. He did 
not appear. The time was extended by the 
state for nine months further; the preamble 
of the act of extension reciling that it was 
represented that Mr. Aspden had been called 
to Europe about his own private affairs, had 
not received notice of the former act, and 
would cei-tainly render himself up if indulged 
with further time. Not appearing at the end 
of the extension, he was soon after proclaimed 
a traitor, and all his real estate which he had 
not sold, confiscated. In consequence of this, 
he presented, in 1783, a memorial under an 
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act of parliament to the Britisli goveniineat, 
daiming compensation as a suffering loyalist 
In his petition he says of himself: "If he had 
not heen attached to the British government 
and opposed to the Revolution, it is not reason- 
able to suppose he would either liave left 
America and all the nearest friends and con- 
nexions he had, at the early period he did, or, 
if this had been his determination, that he 
would have come to England, when there 
were other countries to which he might have 
gone, and been certain of meethig with a 
friendly disposition both on the part of the 
people and government, particularly France, 
where he could have placed any property he 
might have in Europe or might receive from 
America, to as much advantage and safety 
as-in England." Speaking of his property he 
says, that "some was early invested in the 
funds, and some lay in private hands, at four 
and five per cent, but the whole became in- 
vested in the funds sometime before the peace, 
a period far from flattering, from a doubt in 
the minds of many, that a continuance of the 
war would give them an irrecoverable stroke, 
and which there is too much reason to sup- 
pose would have been the case had it not been 
for the success of Lord Rodney," But then 
tells us in reply to a question from the com- 
missioners, whether he intended to return to 
America, he said, "that he did once, to reside 
there if he could. That England was a coun- 
try where he had few friends or near rela- 
tions, and to give them np as well as his na- 
tive countiy was to make a great sacrifice." 
The commissioners allowed Mm nothing. He 
then came, July, 1785, to Pennsylvania, with a 
view of proem-ing from the government here 
a restitution of his property which had been 
confiscated. Originally an excessively timid 
man, his mind had by this time become mor- 
bid to a harmless insanity on the subject of 
his personal safely in America. Although he 
had every reasonable assurance that he was 
in no danger whatever, he was so concerned 
on that matter, that after a stay of but ten 
days in Philadelphia— consulting most of the 
time with lawyers about his safety— he went 
to New York, whence in twenty-three days 
from the time he had arrived, and without 
having done any thing at all on the sub- 
ject about which he came, he set sail forth- 
with for England, where he soon after ar- 
rived. Writing of this journey, he says in 
one place, "I am just returned from my voy- 
age, an undertaking I was betrayed into by 
the terms of the treaty:" and in another, 
"My friends in Philadelphia in their letters to 
me meant well;' but did not enlarge so much 
as they ought to have done, which led me 
to consider myself as absolutely protected for 
a year by the treaty; and under this convic- 
tion, I thought it hi some degree a duty in- 
cumbent on me to go to America, to use my 
endeavours to get my property restored to 
me. A few weeks before I sailed I wrote to 
the commissioners that I was going on this 
errand, and should take the earliest oppor- 
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tunity of letting them know the result, which 
I might have guessed and so been saved this 
perilous and anxious jaunt. - . Most ceitain- 
ly I found no friends amongst any of them, 
which could not but heighten the very uncom- 
fortable life I had led in England for seven 
or eight years. And at last to find myself en- 
snared to death from being in the face of a 
publick treaty, was giving the full completion 
to a man's suffering?. How my lot may be 
east now, I know not— or which way I shall 
turn myself; but happy should I be if I could 
form some little attachment and home, where 
I could be a useful member of the communi- 
ty, and at the same time enjoy life with some 
little degree of satisfaction in the remnant I 
have left." in another letter of a near date, 
the same uncertainty appears. Speaking of 
his fortunate escape from the perils to which 
he had been exposed at Philadelphia, he says, 
"Nevertheless I could not help at times cast- 
ing my eyes back, and feel it a painful ch:- 
eumstanee to be thus forced from my native 
country, friends of my early acquaintance, 
and a channel of business with which I was 
well acquainted, and which, if left at liberty 
to settle in the country, I would soon have 
got into again, and to as much advantage I 
believe as ever. To retm-n again, to this 
country, where I could not help telling the 
commissioners, in consequence of some ques- 
tions they asked me, I had few or no friends; 
a country where the remnant of property I 
have, will not go much more than half as far, 
as the same amount would in America; and 
where I know of no line of business in which 
I can engage, with either profit to myself or 
use to the community. Does this accord with 
the words of the motto, 'Ubi panis, ibi pa- 
tria?' •; 

That he was not much more happy after ar- 
rivhig in England, than he was in leaving 
America, is apparent from a list of grievances 
which he records in the year 1785, that he had 
constantly suffered in the British Isles. "My 
residence," he says, "shice my first coming 
here, (a period of near nhie years) except an 
excursion of six weeks I took one summer to 
Flanders and Holland, has been constantly hi 
England; where I am sorry to say I have ex- 
perienced, from first to last, treatment of the 
most pointed neglect and studied unkindness; 
and had I been capable of departing from mj 
duty and joining in rebellion, the cause I 
have^ had has been great. Invitations have 
been given to an American lodghig in the 
same house with me, to coi-porate dinners, 
and none to me; whom I beheve they know 
to be a man of as fair prospects and as much 
credit in America as ever was in the city. In 
London, where I have principally lived— and 
the greater part regularly for five years at 
one house in Norfolk street— not a person of 
my mercantile acquaintance from the city— 
the only acquaintance I had, or as an Ameri- 
can was able to get— ever called upon me to 
say, are you sick? Are you well? - Are you 
m comfort or affliction? "Will you take a 
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Tvalk this morning in the park; or have you 
heen to a play or any publiek place? or will 
you go? Not a single call in this way from 
any one, except from one who liad reaped 
considerable profit by me, and a distressed 
loyalist, now and then for assistance, which 
was never denied. This situation, joined to 
my views and prospects in life being cut up, 
and no likelihood, from the turns things have 
taken left of returning, (which was my wish 
and intention) to any good purpose, is more than 
I can support" But then he finds it impossible 
±0 return, being tormented by the recollection 
that "in America they tell me there is no such 
person as myself, but that I am dead in law 
to all intents and purposes." About the same 
time he writes again: "The insecurity I found 
•myself under in Pennsylvania, led me to mak^ 
a very short stay there, and to take an op- 
portunity of early returning again to this 
-country, in which I have now been arrived 
about three weeks; and where I think its 
probable I shall now remain, as my propertj 
in that country, it is likely will never be re- 
stored. Immediately on his return to Eng- 
land, he presented another petition to the com- 
missioners, but failed to get any thing, be- 
cause he had not sufficiently made out his 
loyalty. Previously, in 17S6, on the represen- 
tation of a number of Americans that he had 
left Pennsylvania before it became a state, 
and that from the circumstances of his prop- 
erty in England, he could not have left that 
country during the war without hazarding the 
loss of his fortune, he had received a pardon 
of his treason: but his property was not re- 
stored to him. He now found himself in the 
position of a man who had sacrificed a large 
-estate in the cause of revolution, and could 
get no recompence from either side. His 
■counsel, Mr. Sylvester Douglass, writes to him 
that the decision of the British commissioners 
^'arose from its appearing to them,— probably 
by too much candour on your part,— that your 
propeity in America might be recovered:" 
and Mr. Galloway, an able lawyer of Pennsyl- 
vania, who had left Philadelphia and joined 
the British side, writes as follows: "You told 
them, as you inform me, that you were de- 
termined to return to the new states and live 
there. Now I know the commissioners have 
carefully made the enquiry whether the claim- 
ant intended to desert his allegiance to the 
British government, and to become a subject 
of the states. I therefore think, as you have 
changed your mind and resolved to continue in 
this country a subject of the crown, you 
should communicate your resolution to the 
commissioners, if not already done." In 1787, 
after these letters of Mr. Douglass and Mr. 
Galloway, he presented another petition to 
the commissioners in which he states that 
in going to America, he had little or no ex- 
pectation of having his property restored to 
him, but was willing to make the experiment 
and take the burden from Great Britain if 
he could: it not being his intention if he got 
compensation there, to ask it of England, 



and that he had not supposed that in making 
compensation, parliament intended to restrict 
persons from going to their former places of 
residence, as assistance was promised to such 
as might be able to go back, and there en- 
deavour to recover their rights and properties 
under the treaty. He concludes by stating 
that "it is his serious wish and inclhiation to 
settle and fix in Great Britain." In 1788, he 
accordingly received a compensation of what 
was called the third class; a rate of reward 
inferior to those loyalists who stayed in Ameri- 
ca and suffered confiscation, after running 
every risque there and actively opposing the 
Revolution. He was extremely indignant at 
the small allowance thus made him, and in 
1789— six years after the peace— presented a 
fourth petition to the house, of commons repre- 
senting his loyalty, sufferings, long residence 
in England, investment and centralization of 
his property there. He took it in person to 
the house and presented it to the speaker him- 
self: but no notice was given to it 

In March, 1790, he made preparations for 
gohig to the United States, and before leavhig 
London, executed a will which he left there 
and in which he appoints five executors, all 
Americans, his relatives, and describes him- 
self as formerly of the city of Philadelphia, 
in the province, now state of Pennsylvania, 
merchant, now residing in lodgmgs, No. 10, 
Great Russell street, London. By this will he 
left the largest portion of his property to his 
American relatives, but made also liberal tes- 
timonials of his affection for those in England, 
and added* to it the following memorandum: 
"It is my desire in case I should die in Eng- 
land, 1±iat*my body be buried at Padiham 
Church, in Lancashire, and a plain, handsome 
monument erected to my memory, with a suit- 
able inscription thereon; that being the church 
where my grandfather and grandmother are 
buried at, and where all my fathers, brothers 
and sisters were christened." Before embark- 
ing he receives from one of his correspond- 
ents, "all good wishes for a fine passage and 
a happy meeting with his friends in his native 
land." He reached America September 23d, 
1791. What was his precise object in coming 
here— if it is possible to say of such a man 
that he had a precise object in any of his ac- 
tions — did not appear from the evidence. The 
confiscation of his property and the injustice 
of the act, early laid hold of his mind; and 
to his dying hour clung to it with the closest 
tenacity; occupying it more and more as the 
possibility of recovering his property here be- 
came less and less. He had also left some 
debts, which as an alien enemy he could not 
recover, and about the recovery of which it 
appears that he now occupied himself. Writ- 
ing now to one of his English relatives, whom 
he addresses as an acquamtanee of his early 
youth, and one who had alwa^ shewn him 
attention, he says, in speaking of America, 
"I had the satisfaction to find my relations 
and friends in general well; the country is in 
a rising and prosperous way, and Philadelphia 
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mueli improved by the addition of many hand- 
some new buildings. Yet I am rather doubt- 
ful my return now is too late timed to stay; — 
from changes and alterations that circumstan- 
ces make in parties. On looking over the di- 
rectory, I fotmd I scarce knew above three or 
four persons in a hundred. In some families 
I foimd girls I left in the cradle, grown up 
and married: Again in others, children I left 
Just breached, and lads from ten to fifteen 
are grown up and settled;— among the latter 
some of the most rising merchants. In short, 
from the Revolution and an absence of fifteen 
years, my native land appears what I ex- 
pected, almost an unknown country to me. 
Being a lodger, and from the upstarts, I feel 
a sensitive difference between my present and 
former conditions here." He speaks in an- 
other letter of the fact, that his friends in 
England expected he would return in the De- 
cember packet, which would have allowed a 
stay of but three or four months here, and 
says to his bankers there, that he don't think 
he will want any more money while he stays, 
noticing at the same time the fact, that the 
balance to his credit with them must be about 
£1200 sterling, which he did intend to invest, 
but now believes that he shall not. In the 
same letter he says: "I have lately discov- 
ered from an adjudged case (Respubliea v. 
Chapman, 1 Dall. [1 U. SJ 53), in 17S1, that 
I could not lawfully be the object of an at- 
tainder, having left America and made my 
election before the government here was form- 
ed: where there was no law, there was no 
transgression. This had I known ten years 
a.go, would have been of the first importance. 
From changes and combinations, 1 am doubt- 
ful its now too late." While on this visit, 
speaking to an American acquaintance of his 
domicil or citizenship, "he said he was a 
citizen of Philadelphia, and as long as his 
father and mother's bones were in the coun- 
try he should so consider himself; and desired 
that if he ■died in England or any part of 
Europe, he might be brought home and buried 
where his undes and aunts were." He lodg- 
ed during this visit with his half brother, 
and former partner in trade, Mr. Hartley. 
Making ready now to return to England, he 
deposited his Family Bible, in which he 
made some new entries— plate, about 250 oz, 
—a trunk of letters of no great value, and 
some clothes, apparently a court dress, in 
one of the banks. He then, 9th December, 
1791, made another will, by which after a 
few legacies to his American . relatives and 
none to his English, he gave all his estate to 
his "heir at law," and appoints three Amer- 
ican executors, one of them being the presi- 
dent for the time of the bank where he had 
made his deposite. This will was executed in 
the form usual in Pennsylvania, to pass all 
kinds of estates, but it would have passed 
nothing in England, but personalty. 

Arriving at Falmouth August, 1792, after 
an absence in America of about ten months, 
he went into Lancashire, and spent two or 



three weeks among his relatives in that vi- 
cinity. At Preston, he says, I met "with Wil- 
son, who I remember when a little boy there. 
He is now about 70, and has been some years- 
retired, and lives in the house I used to lodge- 
at, which belonged to his uncle. I told him. 
I had often been sorry my father had not left 
me there, and put me apprentice to a trade,, 
or some good attorney, or cotton tradesman. 
It might have saved me many a painful and- 
ansious hour. I also saw there my old mas- 
ter, Shepherd, who is still a very hearty man,- 
of 75 at least, and continues teaching school 
in the old place he did the 18th January, 1762. 
All my intimate schoolmates I found dead or 
dispersed. I saw there our country folks, 
Mr. and Mrs. Beach, and their pretty daugh- 
ter—who talk of being in London this winter. 
From thence I went to Blackbourn, where I 
met my cousin Mary Aspden, that was now 
the widow Dyson, and a grandmother, and 
many other relations who are, most of them, 
in much improved circumstances and in a 
prospering way. Mary Dyson's daughter is- 
married to her cousin Mathias. They keep 
the 'Mathias' in the family; one they tell me 
in every family." In June, 1793, he proposes 
to return to Philadelphia, if he can, In August, 
if not, in the spring; and in the same month 
directs that the plate, which previous to his- 
leaving Philadelphia he deposited in the bank,, 
should continue there until his further order. 
In March, 179S, he writes as follows to an 
American friend: "I flatter myself it will be- 
convenient for me to return to my native land 
in the course of the summer. Whatever views- 
I might have had ten or twelve years ago, in 
returning, of reinstating myself again in my 
former busuiess, no views of that kind will 
influence me at this time, although very laud- 
able: nor shall I be led by ambition. Offices 
I shall be glad to see well filled, but never 
wish to fill one myself, unless the duty comes 
in turn; I then should be ready to serve from 
the interest I have in the public welfare. The- 
principal inducement now, is a desire to live 
again among old friends in my native coun- 
try, and if not a citizen of the United States 
to acquire the right of *one." In 1796 he- 
writes, "you may expect me, but I cannot tell 
you when. Circumstanced without rights in 
England, I can neither well leave it, nor en- 
joy with satisfaction the property I possess- 
in it." In 1798 he applies to the English sec- 
retary of state for a passport, but is told that 
one "is not necessary for an American to leave- 
this Idngdom." Insisting however on having 
it, he gets one, in which he Is described as 
"native and citizen of America." Giving an 
"account of himself" in the same year, "sup- 
posing he may come under the description of 
an alien in the alien bill," he says, "when in 
town, since my last return to England, I have 
resided in the lodgings I was lately in; con- 
sidering London as my home, from my prop- 
erty being on loan to government, and from 
having business on that account there." In 
the same year he applies for and gets a li- 
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cense to reside in England, under the "Act 
respecting aliens resident in England," but at 
once makes upon it tlie following endorse- 
ment: "An Englishman, bom Tvithin the now 
limits of the United States, apprehends that 
he is improperly called an alien, in this li- 
cense, and also in a passport to embark for 
America last July, from his not being a sub- 
ject of the United States. Otherwise he would 
have applied to the American minister for a 
license and passport" In the same year, he 
sets sail for America, embarking for Charles- 
ton, S. C. Finding the ship leaky, and seeing 
an account In the papers of a likelihood of 
war between the United States and France, 
and "being doubtful," as l^e says, "whether 
if he should be captured he would be exchan- 
ged by either side, from not being a real Brit- 
ish subject or real American citizen," he got 
ashore in Ireland and returned to England; 
"where, not being at liberty to write to the 
American minister, from not being an Ameri- 
can citizen, (the record in Respubliea v. Chap- 
man being against him) he applied to the 
secretary of state for a license to live in Eng- 
land." In the following year he sends a pe- 
tition to the lord chancellor about his con- 
cerns, and describes himself as "formerly of 
the city of Philadelphia," merchant; now re- 
siding in England, a public creditor of more 
than twenty years, limited in his residence, 
under the alien bill, to London, and the neigh- 
bourhood thereof; but soon afterwards calls 
himself "The Right Honorable Mathias Asp- 
den of Philadelphia," a title which he is' led 
to give by way of "explanation," since "he 
has heretofore been described in the books of 
the bank as Mathias Aspden, Esq., of differ- 
ent streets, London; and in those of the East 
India Company, as Mathias Aspden, Esq., of 
Richmond, Surrey: and now proposes to re- 
turn again to Philadelphia, his former place 
of residence, and wishes to show clearly that 
he is the same person." He resided In Ix)n- 
don tUl 1802, occasionally proposing to return 
to America, but never coming. In July, 1802, 
during the peace of Amiens, he went to the 
continent with the intention, as he said, of 
embarking at some of the ports there, for 
some part of the United States, but he did 
not embark. In his passports at Naples and 
Rome, he is styled "Americano." In Febru- 
ary, 1803, he returned to Paris, and thence, 
in March, to Ixindon. In May or June, 1803, 
he' writes that if his health, which is but in- 
different, is not worse, he intends to embark 
for America in the course of a few weeks; 
but gives certain directions to his correspond- 
ents, in case he should not do so; which, it 
appeared, was finally the case. In February 
of the next year he still talks of embarking, 
and assigns as the cause of his delay, "the 
very extraordinary and hazardous times." In 
the spring of 1804 he went to Paris: in the 
summer returned to London, intending, he 
says, to sail for America, as he now found 
himself in better health than he had been, and 
had his affairs arranged. "Could it have been 



foreseen," he here adds, "that when I came 
to England in 1792 I should have remained 
so long, I should have made a tender of my 
services to the president in the diplomatick 
way; flattering myself that I should neither 
been incompetent to the task, nor unworthy 
the trust." He did not sail, however, at this 
time, but, on the contrary, remained in Eng- 
land for eleven years, at which period he set 
sail, and reached Philadelphia in September, 
1815. He had §12.000 on deposit there which 
had been there since March, 1811, besides a 
small deposit left in 1791 m another bank. 
He stayed in that city some weeks, frequently 
visited the most reputable of his relations; 
not lodging with them, however; told an old 
negro servant of one of them that he had 
been in this country and out of it, that it was 
the best country he had ever been in, and that 
he wished to lay his bones here; a wish that 
he repeated to another witness; presented a 
petition to the legislature of Pennsylvania, In 
which he says that the confiscation of his 
property has caused a loss of £5000 to his , 
heir at law in England; set ofE for the South, 
was taken ill, and remained there most of the 
time that he was in the United States; came 
again to Philadelphia, took his plate out of 
the bank, left there, of his large deposit, ?361, 
of his smaU one $43, and set sail for England, 
having been twenty-two months, in all, in the 
United States. In the year after his return to 
England, he speaks of his having been "abroad 
in America." In 1806, '9 and '16, he had ap- 
plied to the British government to be exempt- 
ed from paying a tax on his dividends there, 
urging that he was a foreigner, and says in 
one application that he was "accidentally in 
England." The commissioners reply that the 
tax is not deducted in favour of foreigners re- 
siding constantly within the British domin- 
"ions. In 1819 feeling, as he says, uncei-tain, 
from the weak state of his health, how soon 
he could venture on a voyage to America, he 
determined to visit the baths in the south of 
France, but it does not appear that he ever 
did so. In April, 1824, he speaks of his inten- 
tion to visit America in June of that year. 
Death, however, put an end to his projects and 
his histoiy. He died August the 9th, 1824, 
at lodgings, at London, at the age of 76, and 
was buried in that city; having made no will 
since that of 1791, when he left the United 
States. 

His earlier correspondence was principally 
with his relations in America. After his sec- 
ond voyage to England, in 1792, he became 
so eccentrick, and troublesome, about his con- 
cerns, and finally so hypocondrlack and ab- 
surd, that most of it seems to have dropped; 
his correspondents would not reply. And aft- 
er his visit of 1817 to Philadelphia, he says 
that he could not find any body there with 
whom he could safely leave a power of attor- 
ney. He had few visitors of any sort in Eng- 
land, and always lived at lodgings while there, 
as he also did after 1776, when in America, 
His correspondence was principally with his 
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bankers, in England and America, through 
whom he did most of his business. He was 
constantly investing and re-investing money 
both In the United States and in England, 
rarely or never committing any absurdity in 
that particular. At the time of his death he 
had in the American funds about §85,000, in 
the English $200,000, and about $50,000 in 
those of Prance. Among the papers found 
after his death in his trunt, was the usual 
printed list of the members, issued by the 
East India Company, with marks designating 
those persons capable of election to the direct- 
orship; a privilege not allowed to American 
citizens. Mr. Aspden's name was among 
these. 

The issues directed by the court were as 
follows: (1) Where was the domieil of origin 
of the testator? (2) Where was his domidl 
at the time of his making his will, December 
<5th, 1791? (3) Where was it at the time of 
his death, August 9th, 1824? (4) Where was 
it during the intermediate time, st. between 
December 6th, 1791, and August 9th, 1824? 

Mr. Williams, Mr. Eandall and Mr. W. B. 
Eeed, in favour of the English domieil. 

Mr. Aspden's own declarations on the sub- 
ject of his domieil are so full of contradic- 
tions as to "be of inferior weight in determin- 
ing it. They appear to have been directed, 
during much of his life, solely by his inter- 
ests, and to have been made in opposite ways 
at the same time. Towards the close of his 
life his mind became so greatly disordered— 
he was so entirely irresolute— scheming so 
idly every thing, and never executing any 
thing— that his declarations of intention, 
even if sincere, possess but little of the value 
to which such declarations are usually en- 
titled; a value that is given to them only be- 
cause they are usually followed by conduct 
conforming to them. The history of Mr. 
Aspden's life, his acts and his conduct are 
of much more importance. He was bom a 
British subject, and he lived for at least 72 
years of the 76 of his life, under British 
allegiance , and government. He received 
much of his early education in England. His 
father was not one of our early colonists, 
but came here in mature life, the first and 
last of his family who ever came at all. The 
ties of Mr. Aspden were close with England 
prior to the Revolution. While he still owed 
allegiance to George IH., and before the state 
-of Pennsylvania acquired any right to his 
allegiance at all, he leaves the state. He 
sells all his estate here that he can sell, and 
leaves a power to sell the rest. He trans- 
ports his property to England, lives there, 
aids and abets its cause in an open and ef- 
fective way. He is attainted of treason by 
this state: he is disgraced by it: all his prop- 
erty is confiscated by it. He is protected, 
honoured and rewarded by the country in 
which he lives. With an exception of a 
visit of three weeks to this country, he now 
lives for fifteen years in England. During 



these fifteen years his former country has 
been changing in every respect. A revolution 
—the work of seven years— had taken place, 
to begin with. Prom a British colony it has 
become an American sovereignty. Prom a 
royal government, it has become a republick. 
Feeble in every respect when he left it, it is 
now formidable among nations. Its affairs 
had been in the hands of his friends: These 
are banished to England, and the govern- 
ment is usurped by enemies who have at- 
tainted his person, and confiscated his es- 
tates. His paternal abode is desolated, and 
has passed to strangers' hands. In looking 
into the directory, he could not recognize 
more than four names in any hundred: and 
his native land appears "almost an imknown 
country." He goes back to England. Unlike 
America, it is unchanged in every thing. He 
visits his relatives with satisfaction. The 
scenes of his youth greet him with familiar 
sights: and he "finds his old schoolmaster, 
Shepherd, still teaching school in the same 
place he did in 1762;" thirty yeai-s before! 
He lives in England for three and. twenty 
yeai-s. At the end of that long time he 
visits the United States, and asks a restora- 
tion of his property, by the confiscation of 
which his "heir in England had suffered loss." 
He fails to get it He goes back to England. 
There, forever after, he lives. That country 
is the centre of his affairs. Upon its faith- 
running into distant year&— he places the 
bulk of all his wealth. There he dies: there 
he is buried and rests. Who, on such a case, 
will say that Mathias Aspden wished to die, 
or did die a citizen of the state of Pennsyl- 
vania, domiciled in Philadelphia? 

The evidence presents some indicia common 
to both sides of the question; and some usual 
ones are wanting to either side. Aspden kept 
papers and made wills in both countries,— 
the American will being operative only be- 
cause it was the latest. He called himself 
sometimes an Englishman, sometimes an 
Am erican. He received his education partly 
here, partly in England. He owned no real 
estate, and had no mansion-house, nor im- 
mediate family. 

Let us look then at the remaining indicia: 

I. Those in favour of the EngUsh domieil. 

II. Those in favour of the American. In sup- 
port of the former, 

1. Length of time: Mr. Aspden passed 28 
years of his life, the early part of it chiefly, 
in America. The residue— 48 years— he pass- 
ed in England. Granting that his original 
purpose in going there was to save one of his 
ships, it can't be pretended that this remain- 
ed his object— his sole object— forever after- 
wards. The doctrine of special purpose don't 
apply at all, even if it could apply to a case 
where two-thirds of a long life were given to 
following out such an object. A special ob- 
ject which occupies a whole life, becomes a 
general object. There is nothing like special 
purpose; liiat purpose whose type is found in 
the merchant engaged in a limited and special 
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venture, the student residing to prosecute 
studies, the suitor prosecuting a law suit, or 
the officer acting in a special service. Mr. 
Aspden was in England, and there was the 
end o£ it. . He was there, either with an in- 
tention of indefinite residence, or he was there 
without strength of will enough to form any 
intention. There was nothing to prevent his 
coming to America at any time. He had no 
business whatsoever in England, nor ties of 
any kind which need have kept him there. 
His money was in the funds: it needed no 
supervision: it gave no concern. Though fear 
of punishment— a groundless and absurd fear- 
prevented his remaining here in 1785, even 
such fear had vanished in 1791, and is never 
again mentioned by him. The case then is 
one of a man who having no special object 
in staying in a country, stays there notwith- 
standing; of a man, perhaps, who has no real 
intentions at all; or— at a large concession— 
of a man who wishes to keep the domicil 
doubtful. In such a case, time is an element 
almost conclusive. Of the effect of it in this 
connexion, we have an opinion from IJord 
Stowell, a judge of exquisite conceptions of jus- 
tice, of learning the most accm-ate and exten- 
sive, and one who had an acquaintance with 
this class of questions more intimate than any 
man who ever sat upon the seat of judgment. 
With other judges, these questions have re- 
ceived occasional consideration. With him 
they were the study of his whole life, and he 
was aided in them by the labours of other 
men who made them the whole study of theirs. 
He gave utterance to nothing crude, nor to 
anything not practical. His language is text, 
his decisions law. "Of the few principles," he 
says,— The Harmony, 2 0. Rob. Adm. {Am. Ed. 
1801) 322,— "that can be laid down generally, 
I may venture to hold that time is the grand 
ingredient in constituting domiciL I think 
that hardly enough is attributed to its effects; 
In most cases it is unavoidably conclusive: it 
is not unf requently said, that if a person comes 
only for a special purpose, that he shall not 
fix a domicil. This is not to be taken in an 
unqualified latitude, and without some respect 
had to the time which such a puipose may or 
shall occupy; for if the purpose be of a nature 
that may, probably, or does actually detain the 
person for a great length of time, I cannot but 
thinTr that a general residence might grow on 
the special purpose. A special purpose may 
lead a man to a coimtry where it shall detain 
him the whole of his life. ... I cannot 
but think that against such a long residence, 
the plea of an original special purpose could 
not be averred: it must be inferred in such 
a case, that other purposes forced themselves 
upon him, and mixed themselves into his orig- 
inal design, and impressed upon him the char- 
acter of the country where he resided, , , , 
I repeat that time is the great agent in the 
matter: It is to be taken in a compoimd ratio 
of the time and the occupation, with a great 
preponderance of the article of time: Be the 
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occupation what It may, it cannot happen, but 
with few exceptions, that mere length of time 
shall not constitute a domicil." Ttiis doctrine 
is approved by Mr. Phillimore (On Domicil. 
145), and is said by him to be "universally 
true of aU kinds of domicil." The translucent 
wisdom of Lord StoweU is, on this point, but 
in liarmony with "the majestick sense of 
Thurlow." "A person's being at a place," 
said the chancellor, in Bruce v. Bruce, 2 Bos. 
& P. 229, note, "is prima facie evidence that 
he is domiciled at that place. A British man 
settles as a merchant abroad: he enjoys the 
privileges of the place: he may mean to re- 
turn when he has made his fortune, but if 
he dies in the interval, will it be pretended 
that he had his domicil at home? In this 
ease Major Bruce left Scotland in his early 
years: he went to India, returned to England 
and remained there for two years, without so 
much as visiting Scotland: and then went 
again to India, and lived there sixteen years 
and died. He meant to return to his native 
country, it is said; and let it be granted. He 
meant then to change his domicil, but died 
before actually changing it." In Butler v. 
Hopper [Case No. 2,241], the plaintiff came 
from South Carolina, where, as well as in 
Georgia, he had a valuable plantation which 
he cultivated, and on which he had a furnish- 
ed house and servants. He visited them ev- 
ery year. From 1794 to 1806, he resided in 
Philadelphia, with his family and several chil- 
dren, and during the whole time, nearly, was 
representing South Carolina, either in congress 
or in the state legislature. Yet on a question 
of jurisdiction, the court held that his resi- 
dence in Philadelphia fixed his jiomicil in that 
state. lii Elbers v. United Ins. Co., 16 Johns. 
128, the supreme comt of New York say: 
"The fact of a person residing in a country for 
a considerable period, leads to the conclusion 
that he has adopted it as his residence. If 
the real fact be otherwise, he alone can shew 
it." "It is not necessary," said Chief Joistice 
Heston of Maine (Greene v. Inhabitants of 
Windham, 13 Me. 225, 228), in speaking of the 
requisites to constitute domicil, that a man 
, should go to a place "with a fixed resolution 
to spend his days there. . . . Men may and 
do acquire a domicil wherever they establish 
themselves for the time being, with an inten- 
tion to remain until inducements may arise 
to remove." Chief Justice Parker, of Massa- 
chusetts, in commenting upon Vatel's defini- 
tion of domicil, "the habitation fixed in any 
place with an intention of always staying 
there," says (Putnam.v. Johnson, 10 Mass. 88), 
that a better definition— one better suited at 
any rate to the circumstances of this country 
is, "the habitation in any place without any 
present intention of removing therefrom." 

2. The effect of allegiance: This is an ele- 
ment peculiar to this case. Mr. Aspden, 
when he left Pennsylvania in September, 1776, 
was a British subject, and owed allegiance to 
the king of Great Britain, Before Pennsyl- 



WHITE (Case No. 17,538) 



[29 Fed. Gas. page 990] 



Tania ,came into existence as a state at all 
Mr. Aspden was out of it. He bad a right 
to make Ms election, and he shewed tiy his 
acts that he preferred to follow his original 
alle^anee. In fact the state twice renounced 
him as a subject, and he twice renounced the 
state as a sovereign. From the 2Sth Septem- 
ber, 1776, he was an alien enemy. As evi- 
dence of intent to assume a British domicil — 
the ground which we principally assume in ad- 
ducing it— this is a fact of potential influence. 
The transition from one domicil to the other, 
was most easy. There was nothing immis- 
sible between the characters jDf a British colo- 
nist and an English subject. There was much 
that was so between those of a royal colonist 
and a republican independent. Mr. Aspden 
then was but following a natural current. 
Except that he was not upon the same soil, 
England, after the revolution, was more lilie 
his former home than America itself. It 
therefore bears no resemblance to' the case— 
which will be relied on by the other side of 
the Marquis de Bonneval— of a Frenchman 
acquiring a domicil In England, a case— not 
to speak it profanely— somewhat resembling 
that which Sir W. Scott thought difficult to 
presume, of a British Gliristian acquiring a 
Mahomedan domicil. But independently of in- 
tention, we beg to ask where there is a case 
of any native born subject leaving a revolting 
province, whose revolt terminates in independ- 
ence, and living in the parent comitry ever 
afterwards, who has yet been considered as re- 
taining his former domicil? How can a man 
have a domicil in any country with which he 
is in active, open, lawful war? He had not 
a doUar of property in America, nor, if he had 
not made his election, a single right there, ex- 
cept the right of being hanged or the right of 
being shot. 

3. The centre of Aspden's affairs, the seat 
of his fortune, was London. His business, so 
far as he had any business, was investing 
money. His principal investments were in 
British funds. He had some in America, as 
he had some in France; but London was the 
place where he invested the bulk of his es- 
tate; and whence he superintended it all.* 
A portion of his property was in Spanish 
bonds; a security not known nor marketable 
on American change, 

4. Though he did speak of coming to Amer- 
ica, and did come to it on three different oc- 
-casions, there is nothing, either in his dec- 
larations of intentions or in his acts, after 
his return to England in 1792— certain not 
after his return there ^ 1817— to shew that 
he meant to reside permanently in the United 
States: After his return to England in 1S17, 
he speaks of his having been "abroad," in 
America. When he left Philadelphia in 1817, 
he took away with him the plate— the last 
remnant of his chattels personal in America 
—which he had left there for 26 years be- 
fore; leaving nothing but a wiU and some 
old papers of but little value. He left a 



small deposit in bank, just as he had left a 
very large one in England, which he now 
goes back to manage: and he never returns 
to America again. 

5. His political rights, so far as he chose to 
exercise any, were English: He is enrolled, 
with his knowledge, it would appear, among 
the persons capable of being managers of 
the East India Company, a privilege which 
is not granted to American citizens. 

6. Description in legal documents: In 
many papers he is described as "formerly 
of Philadelphia now of London." His being 
described in passports as an American, is 
accounted for by the fact that it was on 
the continent, just after the peace of Amiens, 
when the title of an American was a guar- 
anty of civility and safety, and that of an 
Englishman a warrant for detestation and 
rudeness. It is of the least possible signi- 
ficance. An Italian consul would call him 
any thing which he called himself, and was 
willing to pay for, 

7. Place of death: . "A man," says a lead- 
ing case on domicil (Guier v. O'Daniel, 1 Bin. 
349, note), "is prima facie domiciled at the 
place where he is resident at the time of his 
death: and It is incumbent on those who 
deny it, to repel the presumption of law." 
Mr. Aspden died in London, not while passing 
through there, but after a residence there for 
4S years- 

n. The only criteria in favour of the Eng- 
lish domicil are, 

1. The place of birth. We admit that the 
British province of Pennsylvania was his 
domicil of origin, but that province no longer 
existed. Its soil was there, but it was de- 
prived of all that had once made it lovely. 
Its institutions: its people: its conditions: 
its prospects were all changed. Mr. Aspden 
knew nobody here; nobody here knew him: 
What knowledge had he when he died, of the 
place of his birth? what of its passing con- 
cerns? How often did he ever greet its 
people here or any where, or walk its streets, 
or look upon its mansions? With London, its 
resorts, its ways, its walks, its men and man- 
ners, its events of every hour, he was as in- 
timate as any native of London could be 
whose habits were as sequestered as his own. 
It was his home unless he was a vagabond. 
It was his home above all other places, how- 
ever less it may have been his home, than 
it might have been, or than it necessarily is 
to most of its inhabitants. The place of 
birth is powerful, but it is not omnipotent. 
It can't control time, allegiance, property and 
a long, consistent course of action. That 
would put an end to all questions of domicil 
by resolving them all into questions of birth. 
"A person's origin," said Lord Thurlow (Bruce 
V. Bruce, 2 Bos. & P. 231, note), "is to be 
reckoned as but as one circumstance in evi- 
dence which may add to other chrcumstances, 
but it is an enormous proposition that a per- 
son is to be held domiciled "where he drew 
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■his first breath, without adding something 
more unequivocal." Lord Loughborough 
•(Bempde v. Johnston, 3 Ves. 202), laid "the 
least stress" upon the place of birth taken 
Alone, though in conjunction with the place of 
education and connection, it had gi-eat weight 

2. His expressions of intention to return 
to America: Mr, Aspden's declarations of 
intention— to say nothing of the fact that 
there are about as many one way as the 
other, and that they were dependent upon 
contingencies, (as of health) which never 
■occurred— are shewn by his history through 
a long series of years, to have had scarcely 
any connexion or correspondence with his 
conduct. If they existed at all, they were 
without the evidence of any overt act: they 
were residing secretly and undistinguishably 
In the breast of the party, and liable to be 
• revolted every hour., Lapse of time, country 
of allegiance, place of residence, seat of for- 
tune, place of death and burial, therefore, all 
Act with their natural and uncircumscribed 
force. In Stanley v. Bernes, 3 Hagg. Eec. 
372, it was proved that air. Stanley, who 
resided for a long time in the Portuguese 
■dominions, frequently described himself as 
a British subject, and Often expressed it as 
his most ardent wish to lay his bones in 
liio native soil: spealcing with abhorrence of 
"being buried where he then was. He often 
spoke also with affection of the English re- 
ligion, and with disgust of the Roman Oatho- 
liek: and it was proved that in expectation 
•of an invasion by the French, he had trans- 
ferred his property, by way of safety, from 
his own name to his son's, who was born 
in Portugal. On his death, moreover, he 
was buried in the English burying ground, 
and his wiU was taken possession of by the 
British consul in the way usual with the 
wills of English subjects alone. But the 
high court of delegates considered that all 
liis declarations of intentions were out- 
weighed by his residence of fifty years in 
Portugal. This was a case of succession, 

It was part of the case of Bruce v, Bruce 
tsupra], that in many letters Major Bruce 
■"had expressed an anxious desire to return 
and spend the remainder of his life in his 
native country; particularly he- wrote to 
that purpose a few months before his death, 
and he was in the course of remitting homes 
his money when he died." But the house of 
lords held, that as he had been domiciled in 
India, and as he was not actually on his way 
•to Scotland, and had not any fixied and set- 
tled intention to return there at any par- 
ticular time, India must be considered as 
ton place of his domicil. In the Case of De 
Bonneval, 1 Curt, Ecc. 868, the marquis had 
-spoken of England as his home, and fre- 
■quently expressed his preference for a resi- 
dence there. "I do not, however, consider'* 
•said Sir Herbert Jenner, in giving his opin- 
ion on the ease, "that the declaration made 
lyy the. deceased at different times, that he 



preferred a residence in this country, can be 
a ground upon which the court is to rest 
its judgment: the domicil cannot depend up- 
on loose declarations of this sort, where there 
are documents which shew that the party 
looked to France as his home." If docu- 
ments, as Sir Herbert Jenner says, be stron- 
ger than declarations, certainly facts (which 
we have in this case instead of documents), 
are stronger than either. In the case of 
The Venus, 8 Cranch [12 V. S.] 281 (where 
a citizen of the United States established 
his residence in England, between which 
and the United States war suddenly broke 
out, and his property was captured by an 
American ship, before he could have acquired 
any knowledge of the war), the majority of 
the supreme court refused to hear evidence 
at aU, of the party's mere declarations of 
intentions to return. "Mere declarations of 
such an intention," said Judge Washington 
(8 Cranch [12 U. S.] 281), in delivering the 
opinion, "ought never to be relied upon when 
contradicted, or at least rendered doubtful 
by a continuance of that residence which im- 
pressed the character. They may have been 
made to deceive, or, If sincerely made, they 
may never be executed. , . . But when 
he accompanies those declarations by acts, 
&c." This, it may be admitted, was a rule 
of policy, but it was a rule of policy found- 
ed upon the fact that intention is a thing 
easy to be counterfeited; easy to be as- 
sumed whether it exist or no; and that in 
doubtful eases it must be proved by acts 
and not by declarations. 

Mr. Tilghman, Mr. J. M. Read, and Mr. 
H. D. Gilpin on the other side: 

The most iniportant question here is, 
"What is the legal meaning of domicilV" 
Among French jurists Vatel defines it (Droit 
des Gens, L 1, e. 19, § 218), "a fixed residence 
in a place, with an intention of always 
staying there, made known by a declaration, 
. express or tacit" "He who stops," he adds, 
"even for a long time in a place for the 
management of his affairs, has only a simple 
habitation there, but has no domicil," Dar- 
gentrfi, "a civilian of high authority," de- 
fines it (quoted in Phillim. Dom. 11) nega- 
tively in saying, that "they who have no 
intention of fixing their abode in a place, 
but are absent somewhere for convenience, 
necessity or business, cannot, by any lapse 
of time, create a domicil, cum neque animus 
sine facto, neque factum sine animo ad id 
sufla.eiat" BouUenois says (Id. 13): "A man 
cannot be said to belong to a place unless 
he be then in the spirit and meaning of 
abiding there." Among German jurists, 
Wolff calls It (Jus Gentium, c. 1, § 137) a 
fixed habitation in a certain place with the 
intention of remaining there. Porcellini 
(quoted in Phillim, Dom. 14, note), among 
tho Italians, says: "Domicil is the home, 
the seat of domestick life, the residence 
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■which is certain and permanent." "A dom- 
icil then," says C. J. Marshall (dissenting 
opmion in The Venus, 8 Oraneh [12 U. S.] 
290), "in the sense in which this term is 
used by Vatel (and the same remarks ap^ 
plicable to the definitions of other jurists), 
requires not only actual residence in a for- 
eign country, but an intention of always 
staying there. Actual residence without 
this intention amounts to no more than sim- 
ple habitation. . . . The intention which 
gives domicil is an unconditional intention 
to stay always." Domicil means then, we 
say, a man's permanent residence known to 
be such by his declarations and acts, which 
he has no intention of leaving, and which 
he regards as his established home. 

The definition of domicil generally being 
settled, we say that domicil of origin— by 
which is meant the place of birth and im- 
mediate connexions, the place in which, a6- 
cording to the Roman law, a man is born or 
ought to be born— that this domicil subsists 
during minority and until the person has le- 
gally the will to change it by arriving of 
age. It is a domicil fixed by law, what the 
law calls a necessary domicil, and, quite in- 
dependently of the parties' will, attends him 
through his minority. The supreme court 
of Pennsylvania (School Directors v. James, 
2 Watts «& S. 571) states this matter with 
legal precision, as well as with force and 
beauty of sentiment: "No infant who has a 
parent, sui juris, can in the nature of things 
have a separate domicil. This springs from 
the status of marriage which gives rise to 
the institution of families; the foundation 
of all domestick happiness and virtue which 
is to be found in the world. The nurture 
and education of the offspring make it indis- 
pensable that they be brought up in the 
bosom and as a part of their parents' fam? 
ily, without which the father could not per- 
form the duties he owes them, or receive 
from them the service that belongs to him. 
In every community therefore they are an 
integrant part of the domestick economy, 
and the family continues for a time to have 
a local habitation, and a name after its sur- 
viving parents' death. The parents' domi- 
cil therefore is consequently and unavoida- 
bly the domicil of the child." 

This domicil of origin remains through life 
unless a new one is acquired by the positive 
act of the party, in abandoning it, and tak- 
ing, animo et facto, another as his domicil. 
A leading case on this subject is a recent one, 
that of De Bonneval v. De Bonneval, 1 Curt. 
Ece. 856. The Marquis De Bonneval was 
born in France in 17C5, of French parents, 
lived there till the revolution in 17D2, came to 
England, stayed there till 1814 or 1815, re- 
ceived an allowance as a French emigrant, 
returned to France with the Bourbons in 
1814, returned to England on Napoleon's re- 
turn in 1815, but after his defeat went Im- 
mediately back. After that time until his 



death, in 1836, he was occasionally living in 
one country and the other: he had a house in 
England on a lease of 44 years, bought in 
1820: he died there, having made a will in 
each country, the last one being in France. 
He was held to be domiciled .in France. The 
court said: "Having first ascertained the 
domicil of origin, that domicil prevails till 
the party shall have acquired another with 
the intention of abandoning the original 
domicil. The acquisition of a domicil does 
not simply depend on the residence of a 
party; the fact of residence must be ac- 
companied by an intention of permanently 
residing in the new domicil and of abandon- 
ing the former; in other words, the change 
of domicil must be manifested, animo et 
facto, by the fact of residence and intention 
to abandon. Again, the presumption of law 
being that the domicil of origin subsists until 
a change of domicil is proved, the onus of 
proving the change is on the party alleging 
it, and this onus is not discharged by merely 
proving residence in another place, which is 
not inconsistent with an intention to return 
to the original domicil; for the change must 
be demonstrated by fact and intention. "I 
do not consider," said Sir Herbert Jenner, 
"that the declarations made by the deceased 
at different times, that he preferred a resi- 
dence in tliis country (England) can be a 
ground upon which the court is to rest its 
judgment; the domicil cannot depend upon 
loose declarations of this sort, where there 
are documents which shew that the party 
looked to France as his home. Unless the 
evidence was nicely balanced, the court 
would pay no regard to such declarations, 
shewing a preference for a residence in this 
country; and not a decided intention to 
abandon his native land and take up his 
sole residence here." Sir Herbert, in deliv- 
ering the opinion of the court, alluded too 
to the circumstances that this residence in 
England, in the first instance, was because 
the marquis was compelled to leave France 
by the revolution; he did not come with the 
intention of taking up his permanent abode 
in England and abandoning his domicil of 
origin, that is. to disunite himself from his 
native country. A continued residence in 
England was not sufficient to produce a 
change of domicil of origin. In the Case of 
Sautereau (quoted in Pliillim. Dom, 58), he 
had his domicil of origin in Burgundy, he left 
there in his minority, never returned, but died 
in another province of France. Yet his dom- 
icil at the time of his death was held by the 
French lawyers to be Burgundy, because he 
was first sent from there in the capacity of a 
steward or servant, and under one person and 
another, continued to act in the same ca- 
pacity till his death. As there was no inten- 
tion of permanent change, his domicil of 
origin remained. In the case of Craigie v. 
Lewin, 3 Curt Ecc. 435, the court said that 
"where the question of domicil at the time of 
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his death, was in equilibrio, the place of 
I)irth and origin might have turned the scale." 
In Somerville t. Somerville, 5 Ves. 750, the 
master of the rolls said: "The origuial dom- 
ieil, or, as it is called, the forum originis or 
the domicil of origin, is to prevail until the 
party has not only acquired another, hut has 
manifested and carried into execution an in- 
tention of ahandoning his former domicil, 
and taking another as his sole domiciL" 

What then constitutes such a change? Noth- 
ing but the absolute abandonment of the for- 
mer domicil, and the taking of a new one 
animo et facto. Thus, where one whose dom- 
icil of origin was Hanover, went to Ham- 
hurg and lived there ten years, carrying on 
mercantile transactions, and then went to 
Paris where he died a bachelor, leaving his 
property at Hamburg; Hanover was held by 
Grotius and other Dutch lawyers (quoted in 
Phillim. Dom. 103) to be his domicil at the 
time of his death, because he made no decla- 
ration of intending to change his domicil of 
origin. In Munro v. Munro, 7 Clark & h\ 
842, Sir Hugh Munro was born in Scotland, 
and resided there till he came of age in 1784: 
for the nest four or five years he visited 
France but always returned to Scotland, 
though not to his family mansion. In 1794 
he went to London, took a house there, form- 
ed an illicit connexion with a woman whom 
he afterwards married. A daughter was 
born, while they were thus living in Lon- 
don, but before the marriage. In 1802 they 
returned to Scotland. The question was as 
to his domicil at the time of his child's birth. 
Had he changed his domicil of origin, which 
was Scotland, so as to establish a new dom- 
icil in England while he lived there? Seven 
out of thirteen of the Scottish judges thought 
he had: and tliat England was his domicil. 
But the English house of lords reversed the 
decision on the express ground that to con- 
stitute a change of his domicil of origin, he 
jnust not only have acquired another resi- 
dence, but coupled it with the intention of 
making it his sole residence, and abandoning 
his domicil of origin. 

Nor does the circumstance of a person's 
death at a place different from his domicil 
of origin, of itself, afEord more than a slight 
presumption, and one to be explained, that it 
had become his place of residence. In the 
case of Johnstone v. Beattie, 10 Olark & F. 
138, though the party (a Scotch lady,) went 
to England on account of her health, stated 
she expected to die there, and gave directions 
that her body should be buried there, still as 
it did not appear that she had abandoned 
her residence in Scotland, this fact was not 
held to establish a new domicil in England. 
In our own case of Guier v. O'Daniel, 1 Bin. 
349, note, Guier, who was a seafaring man, 
died abroad, but his domicil was held to be 
at Wilmington, which was his domicil of 
origin, and which it was held that he had 
never relinquished. 

It Is true that in questions of commercial 
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domicil, time is not only an idaportant ele- 
ment, but generally a conclusive one. Inten- 
tion is often of no moment at all: the par- 
ty's acts settle every thing. That at least is 
the English law. The case of The Harmony, 
from which Sir W. Scott's opinion is quoted 
on the other side, was a case of commercial 
domicil, not of domicil for succession. And 
even in. eases of commercial domicil, the Eng- 
lish couits have gone further than the con- 
tinental jurists, and further, it is probable 
than we have. Chief Justice Marshall, in 
speaking of the decisions of Sir William Scott 
says, (dissenting opinion in The "Venus, 8 
Cranch [12 U- S.] 299): "It is impossible to 
consider them attentively, without perceiving 
that his mind leans strongly in favour of cap- 
tors. ... In a gi-eat maritime country, 
depending on its navy for its glory and its 
safety, the national bias is perhaps so entirely 
in this direction, that the judge, without be- 
ing conscious of the fact, must feel its in- 
fluence. However this may be, it is a fact of 
which I am fully convinced: and on this ac- 
count it appears to me to be the more proper 
to investigate rigidly the principles on wliieh 
his decisions have been made." Maseardus 
("himself no 'mean authority," says Mr. Phil- 
limore,) tells us (quoted in Phillim. Dom. 148) 
that he was taught by the chief of all inter- 
preters of the law, by Bartolus, that where a 
person retained the intention of returning to 
his former domicil, a thousand years would 
not. suffice to establish a new one. LocrO 
speaks (Id. 148) of a case decided by the par- 
liament of Paris, where a person who had 
been absent for fourteen years, retained his 
domicil by a correspondence intimating his 
intention to do so. According to the Sardinian 
Code (Id. 160), it appears that "no domicil in 
a foreign country, however long and per- 
manently established, will, of itself avail to 
prove that the person establishing it had 
abandoned the intention of returning to his 
native country, and so incurred the forfeiture 
of his civil rights." In short, the true doc- 
trine of change of domicil for purposes of 
succession, is laid down by the judge of the 
prerogative court in a recent case (Collier v. 
Eivaz, 2 Curt. Eec. 855): "Length of time 
will not, alone, do it: intention alone will 
not do it; but the Itevo taken together, do con- 
stitute a change of domicil." 

In a country so greatly and extensively com- 
mercial as the United States, the courts which 
administer the law of nations, will be care- 
ful not to establish principles in conflict with 
the national policy. Chief Justice Marshall, 
who looked at these matters with the compre- 
hensive eye of statesmanship, not less than 
with the close observation of the logician, 
says (dissenting opinion ha The Venus, 8 
Cranch [12 U. S.] 293): "Nothing can be more 
obvious than that the affairs of a commercial 
company will be transacted to most advan- 
tage by behag conducted as it respects both 
purchase and sale, under the eye of a person, 
interested in the result. The nation who 
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tabes aa interest in the prosperity of its com- 
merce, can feel no inclination to restrain its 
citizens from residence abroad for the pms 
poses of commerce, nor will it hastily con- 
strue such residence into a change of national 
character to the injmy of the individual. It 
is not the policy of sudi a nation, nor can it 
be its wish, to restrain its citizens from pur- 
suing abroad a business which tends to en- 
rich itself." A masim of the law is, that 
native domicil easily reverts. The foreign 
domieil being adventitious, de facto, and some- 
what unnatural, prevails only while it is ac- 
tual and complete. 1 Am. Lead. Cas. 561. 

To apply these principles to the case -of Mr. 
Aspden: Mr. Aspden's domicil of origin was 
Philadelphia. His father was a settled inhab- 
itant there and died there. Aspden was bom 
there, and lived there— a housekeeper and 
house owner— until the Kevolution. There is 
no evidence that when he left Philadelphia in 
1776, he designed to abandon his American 
domieil and to acquire a new one in England. 
If he did not leave Philadelphia on a special 
purpose, he left it at least as a person who was 
unsafe in it during a civil war. At the worst, 
he was In a condition similar to that of the 
"exile" or "prisoner," who, says Denisart 
(quoted in Phillim. Dom. 8S, note), "are never 
presumed to have lost their design of return- 
ing, no matter how long a time mayt» have 
passed since they were originally placed un- 
der the restraint." He came back again in 
1785, the earliest date possible after the peace, 
and did not stay, only because he was in bodi- 
ly terrour, not because he wished to abandon 
the country. Other persons thought that his 
fears were chimerical: whether they were so 
or not it is difficult now to dedde; he him- 
self thought them well grounded, and there 
is no doubt that they were real. Hjs ab- 
sence till 1791, was therefore in a measure a 
constrained or enforced absence. There is no 
case that decides if a man through terrour— 
even though a vain terrour— leaves his coun- 
try, that he also loses his domieil for pmrposes 
of succession. Mr. Aspden was not absent six 
years after his second departure in 1785, be- 
fore he returned again: and made in 1791 a 
will, executed, not according to English forms, 
but according to the forms of Pennsylvania. 
He appoints three executors, all of them 
American; and makes such a provision as to 
one of them, that the will could never be with- 
out an American executor, nov his estate ever 
require any sort of administration. He thus 
guards effectually against any Englishman's 
taking possession of his effects, hi ease of his 
death in England. He leaves that will here: 
lived with it as his last wiB, and died with 
it as his last will. He is not abroad in Eng- 
land two years, before he expresses his inten- 
tion to return again to America, and directs 
Ms plate not to be removed &om the place 
where he left it; and in sis years after- 
wards, 179S,— having constantly made mention 
of his intention to come here— he does actual- 
ly set sail for America, and would have ar- 



rived, had not the ship proved dangerous to 
such an extent, that he deemed it necessary 
for his life to get ashore in Ireland. He re- 
mains in England only four years more, be- 
fore he leaves it, in 1802, for the continent. 
He declares that his purpose in gohag to the 
contment was to set sail for the United States. 
Whatever his purpose really was, it is cer- 
tain that the continuity of his English resi- 
dence was destroyed; and he styles himself 
and is styled in Italy, "an American." He 
stays nearly a year on the continent. In 180i 
he goes to Paris; again breaking the thread 
which the other side treats as continuous and 
unbroken from its origin. A few years after 
this, in 1808, the relations between the United . 
Sta/tes and England became unsettled and un- 
comfortable: War is actually declared in 
1812, and lasts till 1S15, during all this time 
he is much safer in England than in crosshig 
the ocean; being, as he says, in danger if he 
came here, of being captured both by French 
and American cruisers. Peace is made, Feb- 
ruary, 1815, and in September of that same 
year, almost as soon as it was possible for him 
to cross the ocean safely, he is again in Phila- 
delphia. He remains in the United States 
two whole years: and when he leaves the 
country he still leaves his will behind him 
here. Soon after returning to England, he ex- 
presses his design of coming back to the Unit- 
ed States, and no doubt would have come a 
sixth time had not his death intervened. 

Now is there any thmg hi all this to control 
that rooted principle of law, that domicil of 
origin remains until the party has actually 
abandoned it? abandoned it, animo et facto 
and acquired a new one. Mr, Aspden did not 
remain continuously in England. He was rov- 
ing about— a wanderer free— in various coun- 
tries—in different hemispheres, and upon the 
ocean that divides them. Even had he, by 
lapse of time, lost his original domicil in 
1815, the only time at which it can be really 
supposed that he lost it, that domicil was re- 
sumed by his residence of two years in Ameri- 
ca in 1815-16-17. It is unimportant that he 
did not reside continuously at Philadelphia 
during these two years. He resided no where 
continuously. He was a bachelor, with no- 
liens, no affections and with neither capacity 
or disposition, it is probable, to fix himself 
anywhere. Had he died in America on this 
visit, would any question of domicil ever have 
arisen? Mr. Aspden was an in-esolute and 
most procrastinating man: his intentions of 
coming to America were perfectly real, but he 
wanted energy to execute them promptiy. In 
each one of his last four departures from Eng- 
land, he had been declaring for years his in- 
tention of coming, before he actually came:, 
he delayed the execution of his intentions, but 
he executed them in the end. So for some 
time before his death he was getting ready 
to return. He was irresolute— not about the 
fact of his return, but about the exact time^ 
He delayed, deferred and procrastinated, just 
as he had done in the four cases before. But 
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no question, had he lived, he would ultimate- 
ly have arrived a fourth time— just as he had 
done three times before. 

GRIER, Circuit Justice. Domidl is a word 
which we have adopted from the Roman or 
civil law, but which it has been considered so 
diflScult to define with precision and accu- 
racy, that an eminent writer (Bynkershoek) on 
the subject was unwilling to hazard a defini- 
tion, and therein has been commended by a 
learned English judge (Lord Alvanley, 5' Ves. 
750) for his wisdom. 

The Roman codes described domicil as fol- 
lows: "In whatever place an individual has 
set up his household gods and made the chief 
seat of his affairs and interest; from which, 
without some special avocation he has no in- 
tention of departing; from which when he has 
departed he is considered to be from home; 
and to which, when he has returned, he is 
considered to have returned home. In this 
place there is no doubt whatever he has his 
domicil." Quoted in Phillim. Dom. 11. 

It would tend rather to confuse than to 
elucidate the subject, to notice the many other 
attempts at definition of this word, and to at- 
tempt to point out their several merits or de- 
fects. It may be correctly said, however, that 
no one word is more nearly synonymous with 
the word "domicil," than our word "home." 
The definition given by the late Judge Rush 
of this city (Guier v. O'Daniel, 1 Bin. 3i9, 
note), which has received the approbation of 
an English writer (Phillimore) on this subject, 
combines, it is probable, accuracy with brevi- 
ty beyond any other. He defines it "a resi- 
dence at a particular place, accompanied with 
positive or presumptive proof of an intention 
to remain for an unlimited lime." 

Two things, says Judge Story (Ctoufl. Laws, 
§ 44), must concur to constitute domicil. 
JFirst: Residence. Secondly: The intention of 
making it the home of the party. There must 
be the fact and the intent, and in many cases 
actual residence is not indispensable to re- 
tain a domicil after it is acquired, but it is 
retahied animo solo, by the mere intention not 
to change it, or adopt another. If therefore 
a person leave his home for temporary pur- 
poses, but with an intention to return to it, 
this change of place is not, in law, a change 
of domiciL 

There are few subjects presented to courts 
for their decision which are surrounded with 
so many practical difficulties as questions of 
domicil. The residence is often of an equiv- 
ocal nature; the intention extremely obscure, 
and has to be gathered from acts and declara- 
tions oftentimes conflicting and contradictory. 
It is probable, however, that there is not a 
case to be found in all the books which pre- 
sents more difficulties arising from this cause 
than the one before us. The testimony fills 
an 8vo. volume of nearly 900 pages. You 
have the whole history of the life of Mathias 
Aspden, all that he did, much that he said, 
and much more that he has written. Indeed 
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it would seem, that being a man of much 
leisure he had spent a gi'eat part of his life 
in writing documents which bear— some indi' 
rectly, and many directly- upon the very 
question which you are called on to decide. 
And with an obliquity of genius rarely esceed' 
ed, he has enveloped it in so much contradic- 
tion and confusion and obscurity that it will 
require your utmost attention and the vigor- 
ous exercise of all your powers to solve the 
question. 

On the first pohit submitted to you there' is 
no doubt. The domicil of " origin of Mr. 
Aspden was Philadelphia, in the then British 
province of North America. 

The nest question will be: Did the testator 
ever change this domicil, and acquire another; 
—a domicil of choice as distinguished from 
his domicil of origin? And this is the great 
question in the case. 

In the consideration of it the following rules 
must be observed: 

1. That although a man may have two dom- 
icils. for some purposes, he can have one only 
for the purpose of succession. 

2. That the original domicil, or. forum orig- 
inis, as it is called, is to prevail until the 
party has not only acquired another, but has 
manifested and carried into execution an in- 
tention of abandoning his former domicil, and 
taking another as his sole domicil. A man 
cannot be considered as a vagabond, or a per- 
son without any domicil; for the domicil of 
origin is not abandoned until a new one has 
been intentionally and actually acquired. 

3. That in order to acquire a domicil of 
choice, the fact of residence must be coupled 
with the Intention to abide an indefinite time, 
or make the place his home. But the short- 
est residence with such an intention is suffi- 
cient. A residence in one place for a great 
number of years is a violent and continuing 
proof of the animus manendi; yet H it dear- 
ly otherwise appear that such residence was 
without such intention, it would be of itself 
insufficient to constitute such domicil.^ 

4. That the burden of proof lies on him who 
asserts a change of domicil. 

5. That the domicil of origin easily reverts, 
and that it requires fewer circumstances to 
constitute domicil in a native subject or citi- 
zen than to impress the national character on 
one who is originally of another character. 
The acquired domicil, however, must be final- 
ly abandoned before the domicil of origin can 
revert. 

6. A fugitive from his country on account 
of civil war still retains his domicil, xmless he 
shows an intention of a total abandonment 
of his country by the acquisition of a new 
domicil of choice. Nor will the confiscation 



2 This remark, the court observed, might not 
be correct to this extent, in cases of commercial 
domicil in time of war, or of matrimonial, foren- 
sick or political domicil in time of peace; hut 
was to he received as correct in its application 
to cases of testamentary domicil. 
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of Ms property by the new government, in 
the case of a reyolution effected after civil 
conflict— nor the attainder of his person— of 
themselves, put an end to his domicil of ori- 
gin. K he elect to adhere to the old sovereign 
or government, looking forward with hopes of 
its re-establishment, his domicil of origin is 
not necessarily abandoned by such election. 
Allegiance to the existing government, or the 
exercise of political rights, constitute no part 
of the definition of domicil. These facts may 
nevertheless be of great importance hi judg- 
ing of the intention. Consequently, adher- 
ence to the king of Great Britain in our Revo- 
lutionary War, although it might have caused 
the forfeiture of the life or property of an 
American citizen, was not, of itself, an aban- 
donment of his domicil. The estates of those 
persons who fled from England with the 
Stuarts and died in France, were administer- 
ed by the French courts accordmg to the law 
of England as their domicil. 

Keeping in view these principles, you will 
inquire whether Mr. Aspden ever acquired a 
new domicil of choice. It is admitted that he 
left Philadelphia, his domicil of origin, in 
177:6 and went to England, where— with the 
exception of two or three years spent in the 
United States and in journeys on the conti- 
nent of Europe for health or amusement— he 
lived until his death in 1824. The actual 
habitaney being thus clear, the question then 
depends on intention. Did he go to England 
with the intention of maliing it his home? 
If not, did he at any time while there, change 
his intention so that the animus manendi con- 
curred with the act of habitaney, so as to con- 
stitute a change of domicil? The leading fact 
that he spent the greater part of his life in 
England and died there, raises a violent pre- 
sumption that his hitention corresponded with 
his acts. But as I have before said, in ques- 
tions of succession even forty-eight years spent 
in a foreign country may possibly be account- 
ed for, and the inference drawn from length 
of time rebutted. 

(THE COURT then gave a detailed history 
of the evidence, essentially as the reporter 
has presented it in his statement of the ease.) 

Without expressing any opinion on Mr. Asp- 
den's intention, I may say that the testimony 
is full of contradictions: and would afford 
clear ground for a verdict either way, if the 
testimony on the oppo^te side be left out of 
view. As it is, the question is susceptible of 
much doubt. 

Previous to the testator's return to England 
in 1785. there is no sufficient evidence, I think, 
of an intention to make England his home. 
Between 1785 and 1791, when he returned a 
second time to Philadelphia, there are declara- 
tions both ways. How far, on the one side, 
they may be accounted for as made by the 
suggestion of Mr, Douglass and Mr. Gallo- 
way, his counsel in England, to gain a certain 
end there; or how far, on the other, they may 
have been prompted by a hope of obtahung a 
return of his property here, you will judge 



for yomrselves. After he obtained his par- 
don here and compensation in England, his 
heart appears to have been set on getting his 
attainder reversed and his property here re- 
stored; and the hope, it appears, never for- 
sook him. Did it tend to keep the animus re- 
vertendi' always alike in his breast? Does 
his reporting himself as an "alien" in England, 
and his styling himself "The Right Honorable 
Mathias Aspden of Philadelphia," shew that 
he considered himself an American? Or were 
such designations resorted to, only for the pur- 
pose of evading a tax on his dividends in 
England? 

In fine, without wishing to express any opin- 
ion on the merits of the question, I may re- 
mark, that the biography of the testator, ex- 
hibits him as a man who led an unhappy and 
discontented life. Dove of money his ruling 
passion, without ties of family or friendship, 
he fled to England to save his personal proper- 
ty from confiscation, and thereby lost his real 
property here. Notwithstanding his political 
principles made him prefer his English alle- 
giance ui the War of the Revolution, and 
though he was extremely vexed by the treat- 
ment which he had received from om* legisla- 
ture, he still retained a strong attachment for 
his native land. When in England he was ab- 
sent from the associations and companions of 
his youth, and ever planning his return. 
When he returns he finds every thhig chan- 
ged. The friends of his youth have been re- 
moved by death: New men have grown up 
and are at the head of affairs. Eveiy thing 
has been moving forward, while he alone has 
stood still. He fails to meet the respect and 
attention to which he fancies that his wealth 
entitles him. He becomes sour and discon- 
tented, and returns to England to inflict on 
chancellors and parliaments the endless me- 
morials which he had lately found ineffectual 
on legislatures and congresses. Time, instead 
of assuaging the sense of his grievances, 
seems only to add to their weight and number: 
his hopes of remuneration from republican 
honour or royal generosity, become at last a 
monomania: he spends his time in writing me- 
moirs and memorials contradictory and unin- 
telligible, to annoy his contemporaries and 
puzzle posterity, and indites a will in a few 
luies, whose meaning, after twenty years of 
litigation yet remains to be settled. A wan- 
derhig hypochondriaek in search of health, he 
spends his time in vibrating between two con- 
tuients, is occupied throughout his life hi ac- 
cumulating wealth for unknown heirs, and 
finally dies without a friend to soothe his pil- 
low or foUow him to the grave! Whether he 
died an Englishman or an American, it is for 
you, gentlemen, to decide. 

The jury having been out for twenty-four 
hours, found a verdict in favour of the Ameri- 
can domicil at each of the dates mentioned in 
the issues. 

A few days afterwards a motion was made 
by the plaintiff for a new trial, which was re- 
fused hj the court, who expressed their satis- 
faction with the finding of the jury. 



[29 I'ed. Cas. page 997] 



(Case No. 17,540j WHITE 



Case ITo. 17,539. 

"WHITE T. BXJIINS- 

[5 Cranch, C. C. 123.] i 

Oircnit Court, District of Columbia. March 

Term, 1837. 

Promissobt Notes — Discharge of Isdokseu — 
Competency of Witness. 

1. If new notes are taken by the holder of a 
note, and time given without consent of the 
indorser upon the old note, he is discharged. 

2. The maker of a note is a competent wit- 
ness, not to prove its original invalidity, but 
the improper use afterwards made of it, and 
that time was given him without the consent 
of the indorser. 

[See Bank of Columbia v. French, Case No. 
867.] 

Assumpsit [by TV. G. W. White] against 
[Benjamin Burns] the indorser of J. B. Gor-- 
man's note for one hundred dollars. 

Mr. Bradley, for defendant, olfered to ex- 
amine J. B. Gorman, the maker of the note, 
to prove that it was made to be discounted 
at the Bank of Washington to take up a 
note for one hundred and five dollars, -with 
the defendant's indorsement, then about be- 
coming due at the Bank of the United 
States; but that it was discounted by the 
plaintiff without the consent of the defend- 
ant, and that time was given to the maker, 
also without the defendant's consent. 

Mr. Hoban, for plaintiff, relied on the case 
of Bank of U. S. v. Dunn, 6 Pet [31 U. S.] 
54, that the party to the note cannot be a 
witness to invalidate it. 

THE COURT (nem. con.) permitted Mr. 
Gorman, 'the maker, to be sworn and exam- 
ined as to those facts. 

aH". Bradley then prayed the court to in- 
sti-uct the 'jury that if they should be of 
opinion, from the evidence, that after the 
note upon which this action is brought be- 
came due the maker thereof, without the 
knowledge or assent of the defendant, made 
an agreement with the plaintiff to forbear 
any suit upon the said note, and in consid- 
eration thereof paid to the plaintiff five dol- 
lars, and gave his two promissory notes to 
the plaintiff, one for $43, at thirty days, and 
one for $50 at sixty days, and also paid him 
the further sum of $3.50, and that the plain- 
tiff did, in fact, thereupon forbear any suit 
until after both the said notes had become 
due, the plaintiff did thereby discharge the 
defendant from liability upon the said note. 

Mr. Bradley cited Theo. Prin. & Sur. 164, 
184; Hubbly v. Brown, 16 Johns. 70; 2 
Wheeler, 212; WoodhuU v.* Holmes, 10 
Johns. 231; Skilding v. Warren, 15 Johns. 
270. 

Mr. Hoban contended that the agreement 
to forbear was upon an usurious considera- 
tion, and, therefore, not binding upon the 
plaintiff; and, therefore, did not discharge 
the defendant; and prayed the court to in- 

i fBeported by Hon. William Cranch, Chief 
Judge.] 



' struct the jury that if they should believe, 
from the evidence, that more than lawful 
interest was given for the forbearance of 
the two notes of fifty and forty-five dollars, 
such forbearance did not discharge the de- 
fendant, and he is liable upon the note of 
one hundred dollars. 

But THE COURT (nem. con.) refused to 
give the instruction asked by Mr. Hoban, 
and gave that asked by Mr. Bradley. 

"Verdict for the defendant. 
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WHITE v. OLABKE et al. 

[5 Cranch, C. 0. 102.] i 

Circuit Court, District of Columbia. June 10, 
1837.2 

Equity Jdrisdictiox— Surrender of Negotiable 

Paper— Payment in Goods— Insolvenot 

— Compromise Contracts. 

1. Courts of equity have jurisdiction to de- 
cree the surrender of negotiable notes, uncon- 
scientiously withheld by the defendant. 

2. If goods be sold at an abatement of five 
per cent, from the invoice price, upon the 
vendee's assurance that the notes given bv 
him therefor should be punctually paid, and 
he suffers one of them to be protested, and the 
vendor afterwards receives goods for his claim, 
at seventy per cent., the seventy per cent, is 
to be calculated upon the amount due upon the 
notes, and not upon the full invoice price. 

3. TJie rule that if a debtor, in compounding 
witii his creditors, secretly promises to give to 
one more than to the otbers, in order to in- 
duce him to sign the instrument of composition, 
it is void, only applies to cases where the cred- 
itors are supposed mutually to agree with each 
other, as well as with the debtor. But when 
each creditor is separately compounded with, 
this principle of mutuality and equality does 
not apply. 

4. Each creditor has a right to make his own 
bargain with his debtor, and one bargain can- 
not be void because it is better than another. 

5. A fraud in another transaction between 
the complainant and others, not parties to the 
cause, cannot invalidate the transaction be- 
tween the parties to the suit before the court. 

The bill in equity in tins case states that 
on the 2d of July, 1S32, the complainant pass- 
ed to the defendants his twenty-six promissory 
notes of that date, each for $274.67, payable 
to them at different times, from sixteen to 
forty-four months, amounting to $7,141.42, 
three of which notes had been passed away 
by the defendants to Clagett & Washington; 
that on the 30th of December, 1833, he en- 
tered into an agreement with the defendants, 
to anticipate the payment of those notes, and 
to deliver to them, and they agreed to receive 
of the complainant, goods in his store, "in 
full payment of the said sum of money, at 
the rate of seventy cents in the dollar on the 
price the said goods and merchandise were 
marked to have cost; and the said Clarke and 
Briscoe did further agree to deliver to your 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Affirmed in 12 Pet. (37 U. S.) 178.] 
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orator, to "be cancelled, on tlie delivery of the 
Baid goods and merchandise, all the said 
promissory notes then in their possession, and 
speedily to pay and take up such of the said 
notes as had then been negotiated and were 
in the hands of other persons, and to deliver 
them to your orator in like manner to be can- 
celled." That the complainant fulfilled the 
agreement on his part, in every particular, and 
delivered the goods to the full amount, ex- 
cept a fraction of $1.41, hi payment of the 
said sum of $7,141.42 at the rate of seventy 
cents in the dollar on the prime and marked 
cost of the said goods and merchandise, which 
they accepted, on the terms of the said agree- 
ment, in satisfaction and payment of the said 
sum of money, without objection known to the 
complainant, who has tendered to deliver, 
and is ready to deliver to them goods and 
merchandise to the value of $1.41. That the 
complainant has demanded the notes which 
the defendants refuse to deliver up to' be can- 
celled, &c. It then prays the court to order 
the defendants to bring the notes into court; 
and to pay the notes held by Olagett & Wash- 
ington; and for general relief. 

The answer of the defendants states that 
the consideration of the notes was the sale 
of a large invoice of goods by them to the 
complainant fi-om which they agreed to de- 
duet five per cent, in consideration of .his 
solemn promise that the notes should be punc- 
tually paid. They deny that they made the 
agreement respecting the compromise of their 
claim, and the eancellhig of their notes, in 
the terms and upon the conditions set forth 
In the bill. But they aver that about the 
time mentioned in the bill, hi consequence 
of hearing that the complainant had failed in 
business and was compromising with his 
creditors, a conversation and arrangement did 
take place between the defendant Clarke and 
the complamant, in which the said defendant 
asked him upon what terms he would settle 
the whole claim of the defendants; not merely 
on what terms he would settle the amount of 
the said notes. The complainant ofiCered sixty 
cents in'the dollar payable in goods;' but upon 
the said defendants' sayhig that they under- 
stood that he had compromised with other 
creditors at seventy, he agreed to pay the de- 
fendants in goods the whole amount of their 
claim at the rate of seventy cents in the dol- 
lar; and pay the difference, namely, thirty 
cents when he was able; and it was not till 
after the said arrangement had been so 
agreed' upon that any thing was said between 
them about the defendants' getting up and 
cancelling the complamant's notes; but it was 
afterwards arranged between them that upon 
the settlement of the defendants' whole claim 
by paying the same in goods at the rate of 
seventy cents in the dollar, the defendants 
should get in and cancel the said notes; not 
upon the settlement, in that mode, of the 
amount of the notes merely; such was not 
the understanding of the defendants; but the 
amount understood by Clarke, at the time. 
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was the amount of the original invoice from 
which five per cent had been deducted when 
the notes were given upon the assurance of 
the complainant that the notes should be punc- 
tually paid; and as the complauiant had fail- 
ed totally to comply with that assurance the 
defendants considered that in equity and strict 
justice they were entitled to the amount of 
the invoice without such deduction. That the 
complainant had not complied substantially 
or otherwise wifiii the terms of the said com- 
promise, in the sense in which it was properly 
understood and agreed as aforesaid, so as to 
entitle him to call in the said notes in con- 
sideration of goods delivered by him in con- 
sequence of such compromise. That, according 
to such compromise, in the terms in which it 
was made and understood on the part of the 
defendants, the notes were to be got in and 
cancelled upon the entire settlement of the de- 
fendants* said claim, and not otherwise; es- 
pecially not' upon the liquidation, at the rate 
aforesaid, of the mere amoimt of the notes. 
That the said terms have not been complied 
with on the part of the complainant, and he 
has refused to comply with the same, having 
delivered goods only to the amount stated in 
liis bill, refusmg to deliver goods to the amount 
of the goods originally delivered to him by the 
defendants without said deduction. 

The defendants complain that a great part 
of the goods were remnants, and that it was 
a hard compromise on their part if it had been 
complied with. But they allege that it was 
not binding on them because obtained by 
fraud practised by the complainant upon the 
defendants and other creditors of the com- 
plamant, in order to alarm them into a com- 
promise. That the whole matter of his pre- 
tended failure was a deliberate, artful, and 
fraudulent scheme of the complainant, to 
alarm and force his ci-editors hito compro- 
mises, while, in fact, he was possessed of 
ample means to pay o£E all his debts and have 
a sm-plus on hand; that with such ample 
means in his hands, and with a fraudulent 
design to conceal and appropriate the same 
to his own illicit and fraudulent gains, he 
proclaimed his own failure and insolvency, 
and went about, tmder the alarm thus com- 
municated to his creditors, and with false rep- 
resentations of his desperate circumstances, to 
catch up the most advantageous compromises 
he could with them, one by one; his ofiEers 
of compromise varying fi-om forty to eighty- 
seven and a half cents in the dollar, actually 
effecting compromises with some at the low- 
est rale, and with others at the highest. That 
preparatory to this scheme of fraudulent fail- 
ure, and shortly before it was proclaimed, he 
had made unusually large purchases on credit, 
and shortly after gave out his failure in busi- 
ness and insolvency, and set on foot his plan 
of fraudulent compromises. That it was un- 
der the greatest pressure of this alarm, and 
while it was fraudulently used by the com- 
plainant to practise upon the fears of his 
creditors, that the defendants were fraudu- 
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leutly and deceitfully drawn by him into 
such agreement for the compromise, as they 
have stated and admitted; and they helieye 
that his scheme of a pretended and fraudulent 
failure had been meditated and prepared by 
the complainant before he made liis purchase 
of the defendants and gave his notes; and 
that a few days after that transaction, name- 
ly, about the 9th of July, 1832, he caused to 
be entered in the land records of this county 
a fraudulent deed, settling valuable property 
on his family, which had been executed in 
the month of January preceding, and in the 
mean time kept secret 

To this answer the complainant filed a gen- 
eral replication; and a commission to take 
depositions was issued, under which sundry 
depositions were taken, and by consent, all 
the papers, except the bill and answer, filed in 
the case of Hall v. White (at December term, 
1833), were permitted to be read in evidence 
in this cause. 

At the hearing, W. L. Brent and Mr. Mar- 
bury, for the complainant, contended that 
according to the compromise as proved, the 70 
per cent, was to be computed upon the amount 
of the notes then outstanding, and not upon 
the invoice price of the goods, and that there 
was no fraud on the part of the plaintiff in 
effecting the compromise; and that the notes 
ought to be delivered up, as the terms of the 
compromise had been faithfully complied with 
by the complainant, whether the defendants 
did or did not expressly promise to give them 
up. They were negotiable, and the complain- 
ant ought not to be kept in fear of being har- 
rassed by them, as he might be if they should 
be negotiated. That a court of equity has a 
clear jurisdiction to decree a surrender of them 
to be cancelled. Hamilton v. Cummings, 1 
Johns. Oh. 517. That no objection can arise 
from the fact that he made better terms with 
some of his creditors than with others, as 
each was acting for himself alone. 

Mr. Hoban and Mr. Jones, contra, contended 
that the answer of the defendants, stating the 
terms of the compromise, being responsive to 
the statement of the compromise in the bill, 
is evidence for the defendants, unless contra- 
dicted by two witnesses, or by one corrobo- 
rated by circumstances. That as the abate- 
ment of five per cent from the invoice price 
was made upon the assurance of the com- 
plainant that the notes should be punctually 
paid; when he failed to pay punctually the 
defendants were remitted to their oxiginal 
right, and were entitled to the whole invoice 
price, and were not bound to give up the notes 
unless that whole price should be paid by the 
complainant. Sewell v. Musson, 1 Vern. 210; 
Leigh V. Barry, 3 Atk. 583; MacKenzie v. 
MacKenzie, 16 Ves. 372; Bennet's Case, 2 
Atk. 527. That this court has no jurisdiction 
to decree a specific execution of a verbal con- 
tract relating to personal estate, upon the 
ground of contract only. Greenwood v- Lid- 
better, 12 Price, 183. That the compromise 
was oistained under fraudulent and false pre- 



tences. Pollen V. Huband, 1 P. Wms. 751; 
Hov. Frauds, 13, 14; Huguenin v. Baseley, 
14 Yes. 289; Roche v. O'Brien, 1 Ball. & B. 
340; Child v. Danbridge, 2 Vern. 71; Cecil 
V. Plaistow, 1 Anstr. 202; Mawson v. Stock, 
6 Ves. 300; Jackman v. Michell, 13 Ves. 581; 
Sadler v. Jackson, 15 Ves. 52, 55; Leicester v. 
Rose, 4 East, 372; Constantein v. Blache, 1 
Cox, Ch. 287; Chappie' v. Ashley, 1 Dowl. & 
R. 27; Ccckshot v. Bennett, 2 Term R. 763; 
Faweett v. Gee, 3 Anstr. 910; Smith v. Cuff, 
6 Maule & S. 160; Spooner v. Whiston, 8 
Moore, 580; Jackson v. Lomas, 4 Term R. 
166; Coleman v. Waller, 3 Younge & J. 212; 
1 Story, Eq. Jur, 199, 236, 356, 366. 

CRANOH, Chief Judge, after stating the 
substance of the bill, answer, and evidence, 
delivered the opinion of the court. 

It is contended by the cormsel for the de- 
fendants that. the biU contains no ground for 
jurisdiction in equity; that courts of equity 
will not enforce the specific execution of parol 
agreements respecting personal property; that 
all the cases in which those courts have de- 
creed the specific performance of agreements re- 
specting chattels, w6re cases upon written 
contracts. But in the present ease the equity 
of the complainant does not depend entirely 
upon the contract, but upon the refusal of the 
defendants to deliver up negotiable notes 
which, under the circumstances of the case, 
they wotild unconseientiously vritlihold even if 
they had not expressly agreed to surrender 
them. 2 Story, Eq. Jur. p. 22, § 715, and 
Id., p. 24, § 717. The danger that the de- 
fendants might pass them away before ma- 
turity, by which the complainant would be de- 
prived of his legal defence, seems to me to 
be a sufficient ground for the interference of 
a court of equity. But the jurisdiction of a 
court of equity to compel the surrender of in- 
struments, especially of negotiable instru- 
ments, unconseientiously withheld, seems to 
be put beyond doubt by Chancellor Kent in 
Hamilton v. Cummins; and by Mr. Justice 
Story in his Commentaries on Equity Juris- 
prudence (volume 2, p. 11, § 700, and M., p. 
15, § 705). 

Admitting the jurisdiction, three principal 
questions arise: 1st What was the contract 
of the 30th of December, 1833? 2d. Was it 
obtained by fraud or imposition practised 
by the complainant upon the defendants? 
3d. If it was a valid contract, has it been 
complied with on the part of the complain- 
ant? 

1. What was the contract? The defend- 
ants, in their answer admit that, on the 30th 
of December, 1833, there was an agreement 
with the complainant for a compromise of 
their just claim upon him, by which he 
agreed to pay, and they agreed to receive 
the whole amount of their claim, at the rate 
of seventy cents in the dollar, payable in 
goods in his store; that in consequence of 
such compromise he delivered to them, and 
they received, goods to the amount stated in 
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his bill, (that is, to the amount of the notes, 
at seventy cents in the dollar, with the ex- 
ception of a fraction of $1.41, -which the com- 
plainant avers he was always ready to de- 
liver, &e.) Admitting then (that which the 
complainant is not bound to admit) namely, 
that the compromise was upon the terms 
stated in the answer, the question is, what 
was the amount of the defendants' just 
claim against the .complainant on the 30th of 
December, 1833? The forty-four notes were 
given for the exact amount of the purchase- 
money of the goods sold by the defendants 
to the complainant on the 2d of July, 1832. 
The complainant never owed them a larger 
sum for those goods. The amount of the 
notes was the debt, and the whole debt, 
compounded. The complainant had paid, 
punctually, the first fifteen notes, each note 
being for $274.67 amounting, in all, to $4,- 
120.25. Three more of the notes had been 
paid by Mr, Van Ness, amounting to $824.01. 
The sixteenth note, due November 5th, 1833, 
had been renewed, by mutual consent, for 
sixty days. The seventeenth note, due De- 
cember 5th, 1833, was not paid, and was 
then lying under protest from the 6th to the 
30th of December. But the failure of the 
complainant to pay that note, at maturity, 
did not give the defendants any new right, 
or restore them to any previous right, as in 
cases of compounding debts, where, if the 
composition is not punctually paid, the cred- 
itor is remitted to his original rights. The 
remaining notes had time to run, from one 
to twenty-seven months. The just claim of 
the defendants, therefore, on the 30th of De- 
cember, 1833, was not even to the amount 
due upon the face of the notes; but to that 
amount, (minus the discount for the time 
they had to run,) and the interest and cost 
of protest upon that which became payable 
on the 5th of December, 1833. 

The defendants, in their answer, admit 
payment of the full amount of the notes, in 
goods, upon the terms, and at the rates, of 
the compromise; they have, therefore, re- 
ceived payment, in the stipulated mode, of at 
least the full amount of their just claim. 
This is my view, of this part of the case, 
founded upon the defendants' answer alone; 
and it is strongly corroborated by the testi- 
mony of the witnesses, and by the acts of 
the defendants themselves. 

Mr. Brannan testifies that Mr. Clarke, the 
defendant, originated the proposition for the 
compromise; and asked Mr. "White, the com- 
plainant, how much he would give him for 
his claim; and that seventy cents in the 
dollar was agreed upon, to be paid in goods 
at the marked cost price. It appears from 
his deposition, and those of James L. White 
and Cornelius G, Wildman, that before the 
goods were delivered, the complainant asked 
Mr. Clarke, who was then in the complain- 
ant's shop, for the amount of his claim; to 
which Mr. Clarke replied, "send in your 
young man to my store and he will get it." 



That Mr. "Wildman was, accordingly, immed- 
iately sent by Mr. White to the defendant's 
store for that purpose, and the defendant, Mr. 
Briscoe, gave him the paper marked "A.," 
annexed to the complainant's Exhibit No. 1,. 
which is a statement of forty-four notes, 
■from one to forty-four months; for §274.67 

each $12,085.48 

Fifteen duly paid, 4,120.05 

$7,965.43 
Three paid by Van Ness, 824.01 



$7,141.42 



That Mr. Clarke, the defendant, continued 
to take goods until his claim was satisfied. 
And it appears by the deposition of James T. 
Clark, that an inventory of the goods taken 
was made at the time and delivered by Mr. 
Brannan, the complainant's clerk, to the de- 
fendants, immediately after the delivery of 
the goods, to show the amount, and that they 
might examine it. The inventory is produ- 
ced and verified by the witness. It amounts 
to $4,997.58. The amount of the notes, with- 
out allowing any discount for the time they 
had to run, was $7,141,42, which at seventy 
cents in the dollar is $4,998.99, being $1.41 
more than the goods taken. 

There is no evidence that the defendants 
asked to take any thing more, or even sug- 
gested that they had any further claim. The 
transaction Itself shows that the complain- 
ant understood the amount of the unpaid 
notes to be the whole amount of the defend- 
ants' claim, and that the defendants ac- 
quiesced in that understanding. At all 
events, the admissions of the defendants, in 
their answer, show that the notes have been 
satisfied, and therefore they ought, not only 
according to equity and conscience, but by 
the express agreement of the defendants, to 
be given up; unless the agreement for the 
compromise was obtained by fraud practised 
by the complainant upon the defendants. 

2. Was it thus obtained? The nature of 
the fraud, alleged in the defendants' answer, 
is that the complainant, by false representa- 
tions of his inability to pay all his debts, had 
induced some of his creditors to compound 
their claims; that the defendants, hearing 
reports of such compromises, became alarm- 
ed, and under that alarm, willing to secure 
what they could, agreed to the composition, 
when, in fact, the complainant was able to 
pay all his debts. That the complainant 
took an unconscientious advantage of that 
alarm, knowing himself to be solvent, and 
that the defendants believed him to be in- 
solvent. To maintain this defence the de- 
fendants must prove, first, the representa- 
tions; second, that they were false and that 
the complainant knew that they were false 
when he made them; third, that such false 
representations induced some creditor or 
creditors of the complainant to compound 
their claims; fourth, that the defendants had 
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heard of such false representations and com- 
position, and were thereby, or by other false 
representations of the complainant in rela- 
tion to his affairs, and his inability to pay 
aU his debts, made to themselves or others, 
with intent to injure some one. Induced to 
make the compromise; and that the com- 
plainant linew, at that time, that the defend- 
ants were so induced, and acted under a 
state of alarm produced by such false repre- 
sentations and information. There is no evi- 
dence that the complainant made any repre- 
sentation or pretence of insolvency before 
the protest of some of his notes in Novem- 
ber, 1833; and his letters to A. Hart & Co., 
of the 30th of October; to Tiffany & Co., of 
the 14th and 16th of November, and to Hall 
& Co., of the 21st of November, produced in 
evidence by the defendants, show an ear- 
nest desire on the part of the complainant to 
prevent those protests, and to maintain his 
credit. There can hardly be a stronger proof 
of his sincerity, and of the good faith in 
which he made his purchases, that fall, than 
the fact that between the 1st of September 
and the 6th of December, when his shop was 
closed by. an injunction obtained by his Balti- 
more creditors, he paid debts, in cash, to the 
amount of §12,000, as appears by the affi- 
davit and deposition of Mr. Wildman, who 
exhibits an account of the particular items 
to which the money was applied. 

I have said that there was no evidence that 
the complainant made any representation or 
pretence of insolvency before the protest of 
some of his notes in November; perhaps I 
ought to have excepted the testimony of Mr. 
Henry B. Clarke, who says that in the fall 
of 1833, about three weeks before Mr. White 
went to New York the first time and made 
his large purchases, in a conversation be- 
tween Mr. White and Mr. Briscoe, who was 
regretting the failure of Mr. Henry Carter, 
he heard Mr. White remark to Mr. Briscoe, 
that he had better be soiTy for himself, for 
he, air. White knew that "he himself was 
not able to pay his own debts." What Mr. 
Briscoe said in reply, the witness does not 
recollect. Mr. White appeared to be quite 
serious. The witness aftenvard, he thinks 
on the same evening, or shortly after that, 
heard Mr. Briscoe say that he was fearful 
of losing the debt due by Mr. White to 
Clarke and Briscoe. It seems to be very im- 
probable that Mr. White should have said 
this seriously, with intent to alarm Mr. Bris- 
coe into a compromise, when he was about 
to go to New York to purchase his fall sup- 
ply of goods. Mr. Briscoe took no steps, in 
consequence of it, to get security for the 
debt It can scarcely be believed that it 
caus'ed the compromise of the 30th of De- 
cember, 1833. Up to the time when the com- 
plainant's storehouse was shut up by the in- 
junction on the 6th of December, there had 
been nothing in the complainant's conduct 
or conversation to excite alarm, except the 
protest of one or two of his notes, and an 
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application to some of his creditors for an 
extension of time. This is testified by Mr. 
James L, White, and corroborated by Mr. 
Brannan and Mr. Wildman. There is no evi- 
dence of any assertion or pretence of insol- 
vency by Mr. White until after his Balti- 
more creditors or some of them as agents 
of the others, came here and in a manner 
compelled him to give them a statement of 
his affairs, which, when made, showed that 
he was unable to pay all his debts. His 
Baltimore creditors then charged him with 
fraudulently obtaining their goods, under 
pretence of being solvent when he knew him- 
self to be insolvent; and, upon the idea that 
the sales to him were void by reason of the 
fraud, and the right of property not changed, 
although so mingled with other goods that 
they could not be replevied at law, they 
filed a bill in chancery and obtained an in- 
junction to prevent the then defendant but 
now complainant from selling or removing 
the goods until the further order of the court. 
This injunction remained until the 26th of 
December, 1833, when it was dissolved on 
affidavits. 

There is no evidence of any thing said or 
done by the complainant in order to excite 
alarm among his creditors. I deem it un- 
necessary in this case to inquire whether the 
complainant in making his purchases in the 
fall of 1833, intended to defraud those vend- 
ors. The purchase made by the complainant 
of the defendants' goods, was in July, 1832, 
and in no manner connected with the pur- 
chases made by the complainant in 1833. 
The alleged ground of fraud in the one case 
is exactly the reverse of that alleged in the 
other. The purchases in 1833 were said to 
be fraudulent because the complainant rep- 
resented himself to be solvent when he 
knew himself to be insolvent. The charge 
in the present case is, that he represented 
himself to be insolvent when he knew him- 
self to be solvent. They have, in fact, no 
relation to each other. The authorities cited 
to show, that if a debtor, in compounding 
with his creditors, secretly promises to give 
to one, more than to the others, in order to 
induce him to sign the instrument of com- 
position, it is void, are only applicable to- 
cases where the creditors are supposed mu- 
tually to agree with each other, as well as 
with the debtor. But where each creditor 
is separately compounded with, this princi- 
ple of mutuality and equality does not ap- 
ply. Each creditor has a right to make his 
own bargain with his debtor; and one bar- 
gain cannot be void because it is better than 
another. The purchase of a lot in the name 
of his children and building a house upon 
it, if he was solvent at the time, would not 
be even a technical fraud upon his creditors; 
but if he was not solvent, it would be only a 
technical fraud, which would be set aside 
in favor of creditors only, or subsequent 
purchasers. A copy of the deed is not pro- 
duced in evidence, but it is said that it re- 
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Kjites that the purchase-money belonged to 
his children, and there is no evidence to 
contradict the recital. If the deed is offered 
in evidence it must he taken altogether, and 
-the burden of proof is on the defendants to 
contradict any part of it. It was made in 
-January, 1832, nearly two years before the 
•compromise; and even if it was fraudulent, 
it is no way connected with the compromise. 
It was registered in July, 1832, and any one 
interested might at any time have had ac- 
cess to the record. 

It is very natural to suppose that the heavy 
charges of fraud made against the complain- 
-ant by his Baltimore creditors in the begin- 
ning of December, 1833, and the severe pro- 
ceedings they instituted against him; the 
sequestration of his whole stock in trade, 
and the total suspension of his business by 
the injunction, were sufficient, of themselves, 
-to cause the alarm, under which the defend- 
ants, as soon as the injunction was dissolved, 
(which was on the 26th of December,) sought 
-a compromise by a payment in the goods 
which had thus, as to them, been put in 
jeopardy. There is no evidence to show that 
that alarm had been voluntarily created by 
the complainant, and the defendants seem 
to have been content with their share in the 
scramble which followed the removal of the 
dnjunction. Every one was, no doubt, anx- 
ious to save all he could from the wreck; 
and the subsequent settlement with other 
creditors, at fifty cents in the dollar, only 
^hows that the defendants, in getting seven- 
ty, fared better than some of their neighbors. 
The notes, excepting that which fell due 
:2d-5th of December, were not payable, hav- 
ing time to run, from one to twenty-seven 
months, without interest; the immediate pay- 
ment, therefore, especially in the precarious 
estate of the complainant's affairs, was a 
good and valuable consideration for the dis- 
'Count which was agreed upon. Looking up- 
on this compromise, therefore, in every point 
■of view, it seems to me to have been a fair 
and valid contract, which ought to be ex- 
ecuted by both parties in good faith. 

3., The third question, then, is, has it been 
complied with on the part of the complain- 
ant? The defendants admit, in their an- 
swer, that it has been complied with on his 
part to the extent of the notes. Being of 
opinion that the amount due upon the notes 
constituted the whole just claim of the de- 
fendants; and there being no evidence that 
.at the time of the agreement for the com- 
promise, and at the time of the execution 
of that compromise by the delivery of the 
'goods, they intimated any further claim, I 
must say that, in my opinion, the complain- 
ant has fairly and fully complied with the 
terms of the contract, and that the defend- 
ants ought to deliver up all the notes to be 
cancelled. 

M O R S E D L, Circuit Judge, concurred. 
THRUSTON, Circuit Judge, dissented. 



The decree was entered up on the 10th of 
June, 1837, and was, in substance, that the 
injunction should be perpetual to prevent 
the defendants from negotiating the notes; 
that the defendants should bring them into 
court to be cancelled, and that they should 
pay the complainant $1,083.55, being the 
amount paid by the complainant on judg- 
ments obtained against him upon three of 
the notes which the defendants had passed 
away, with interest thereon from the date of 
the decree. 

From this decree the defendants appealed 
to the supreme court of the United States, 
where it was affirmed in February, 1838. 12 
Pet [37 U. S.] 178. 
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WHITE V. CLARKE et al. 

[5 Cranch, C. 0. 401.] i 

Circuit Court, District of Columbia. March 
Term, 1838. 

Appeai.— Deckee — Effect of Mandate— Attach- 
ment. 

1. When a decree for the surrender bf certain 
promissory notes, and the payment of a certain 
sum of money is affirmed by the supreme court 
of the United States, with costs and damages 
at the rate of sis per. cent, per annum, and Sie 
cause is remanded to the circuit court by man- 
date commanding that court "that such execu- 
tion and proceedings be had in the said cause as 
aecorduig to right and justice and the laws of 
the United States ought to be had, the said ap- 
peal notwithstanding;" and the court there- 
upon orders the defendants, without further de- 
lay to bring the notes into court to be cancelled, 
and the sum of money mentioned in the decree 
with interest thereon, and the costs of this suit 
and the costs in the supreme court, to be paid 
to the complainant, the defendants cannot su- 
persede this order to -comply with the decree 
which had been appealed from, nor stay execu- 
tion upon that decree by confessing a judgment 
out of court, imder the Maryland act of 1791, c. 
67, § 1; more tlian two months having elapsed 
since the original decree was rendered. 

2. The court will not issue an attachment up- 
on a decree for payment of money, but will 
leave the complainant to his remedy by fieri fa- 
cias, or ca. sa. 

The decree of this court in this cause [Case 
No. 17,540] having been affirmed by the su- 
preme court of tlie United States, at January 
term, 1838, with costs, and damages at the 
rate of six per cent, per annum [12 Pet. (37 
U. S.) 178], and a mandate having been filed 
on the 6th of April, 1838, commanding this 
comt "that such execution and proceediags be 
had in said cause, as according to right and 
justice, and the laws of the United States, 
ought to be had, the said appeal notwithstand- 
ing," the court, on the lllh of April, 1838, up- 
on the motion of the complainant's counsel, 
after reciting the decree which had been the 
subject of the appeal, and which had been 
affirmed, and by which the defendants, Clarke 
and Briscoe, were required without delay to 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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"bring Into this court to be cancelled, certain 
promissory notes signed by the complainant, 
-and particularly described in the bill, and to 
pay to the complainant the sum of §1,083.55, 
with interest from the date of the decree, and 
the costs of this suit, passed an order "that 
the said defendants, ciarlie and Briscoe, with- 
-out further delay bring the notes aforesaid in- 
to this court to be cancelled, and the said 
-sum of money with interest thereon, and the 
costs of this suit, and the sum of §142.88, the 
complainant's costs in this suit in the said 
■supreme court, to be paid to the said com- 
plainant.** This order was served upon the 
■defendants on the 19th of April, and on the 
19 th of June, 1838, the complainant obtained 
-a rule upon the defendants to show cause on 
Thursday the 21st of June, why an attach- 
ment should not be issued against them for 
liaving failed to comply with the order of the 
•court of the 11th of April. 

Upon the return of the rule, the defendants, 
^showed, for cause, the followuig paper which 
they had filed on the 21st of April, as a super- 
sedeas to the decree: "District of Columbia, 
Washington coimty, to wit: You, Joseph S. 
Glarlje and Richard 6- Briscoe, Walter Clai-ke 
and James T. Clarlie, do confess judgment to 
William G. W. White, for the sum of one 
thousand and eighty-three dollars and fifty- 
five cents, with interest from the tenth day 
-of June in the year of our Lord one thousand 
eight hundred and thirty-seven till paid, and 
costs of this suit; to wit, one hundred and 
forty-seven dollars and fifty-eight cents, and 
one hundred and forty-two dollars and eighty 
cents, the costs in the supreme court, and the 
additional cost thereon, which siuns were re- 
covered by the said WiUiam G. W. White 
against the said Joseph S. Clarke and Richard 
<T. Briscoe, on the eleventh day of April, in 
the year of our Lord one thousand eight hun- 
dred and thirty-eight, by a decree of the cir- 
cuit court of the District of Columbia, sitting 
as a court of equity for Washington county 
aforesaid; the said sums of money to be lev- 
ied of your bodies, goods, and chattels, lands 
and tenements for the use of the said William 
G. W. White in case the said Joseph S. Clarlie 
and Richard G. Briscoe shall not pay and sat- 
isfy to the said William G. W. White the said 
sums of money so as aforesaid recovered 
against them with the additional cost thereon, 
■on the twenty-first day of October next. Tak- 
en and acknowledged before us, the subscrib- 
ers, two of the justices of the peace of the 
United States of America, in and for the coun- 
ty of Washington and district aforesaid, this 
twenty-first day of April, eighteen hundred 
and thirty-eight. W. Thompson, J. P. Clem- 
ent T. Coote, J. P." 

The notes were brought in by the defend- 
ants, to be cancelled. 

Mr. Hoban, for defendants, contended that 
the order of the 11th of April, 1838, was a new 
decree, which the defendants had a right to 
supersede, imder the Maryland act of 1791, 
■c. GT,-§ 1* 
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Mr. Marbury and Mr. Key, for complainant, 
contra. The decree which was affirmed was 
passed on the 10th of June, 1837, and it is that 
decree which the supreme court has command- 
ed this court to execute. This court cannot 
now reverse or alter it, except to add the 
costs according to the mandate- The right to 
supersede is limited to two months after the 
decree; which two months had long since 
elapsed. The appeal was a supersedeas; but 
it was removed by the decree of affirmance; 
the complainant cannot have a second super- 
sedeas. 

THE COURT (THRUSTON, Circuit Judge, 
contra,) was of opinion that the defendants 
could not now supersede the decree. 

Mr. Marbury then moved for an attachment; 
but the court refused, and told him he might 
have a fieri facias, or ca. sa. 

[See Case No. 17,542.] 
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WHITE V. CLARKE et aL 

[5 Cranch, 0. O. 530.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1838. 

AppeaIi — Affiumance — Effect op Makdate — 
Sdpeksedikg Judgment. 

When a decree of this court is affirmed by 
the supreme court of the United States, and a 
mandate is sent to this court, commanding that 
such execution and proceedings he^ had in said 
cause as according to right, justice, and the 
laws of the United States, ought to be had, the 
appeal notwithstanding; and this court makes 
an order that the defendants without further 
delay, perform the decree thus affirmed with 
costs, tiis order is not such a judgment or de- 
cree as may be superseded under the Maryland 
act of 1791, e. G7. 

On the 10th of June, 1837, this court de- 
creed that the injunction, in this case grant- 
ed, restraining the defendants from trans- 
ferring certain promissory notes which the 
plaintifE had given them, sliould be perpetual; 
that the defendants should, without delay, 
bring the said notes Into court to be can- 
celled, and should pay the plaintifi! §1,083.55, 
(being the amount paid by him on three judg- 
ments obtained against him by Clagget and 
Washington, on three notes which the de- 
fendants had passed to them before maturity,) 
and interest thereon from the said 10th of 
June, 1837, and that they pay the costs of 
the suit [Case No. 17,540.] From this de- 
cree, the defendants appealed to the supreme 
court of the United States, who, on the 22d 
of February, 1838, affirmed the same with 
costs, and damages, at the rate of 6 per cent, 
per annum, and sent a mandate to this court, 
commanding that "such execution and pro- 
ceedings be had in said cause, as according 
to right and justice, and the laws of the 

I [Reported by Hon. William Cranch, Chief 
I Judge.] 
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United States, ought to be had., the said ap- 
peal notwitlistanding." [12 Pet. (37 U. S.) 
178.] Whereupon this court, on the 11th of 
April, 1838, after reciting the decree of this 
court of the 10th of June, 1837, the appeal, 
the affirmance, and the mandate, ordered that 
the defendants, without further delay, bring 
the notes into court to he cancelled, and the 
said sum of money with interest thereon, and 
costs of this suit, and $142.88, the complain- 
ants' costs in this suit in the supreme court, 
to be paid to the complainant; and that here- 
in the said defendants fail not. The defend- 
ants brought the notes into court, but in- 
stead of bringing the money into eoiu:t, pro- 
duced a certificate from two justices of the 
peace, that on this 21st day of April, 1838, 
the defendants, with "Walter Clarke and 
James T. Clarice, confessed judgment to the 
plaintiff "for the sum of $1,083.55, with in- 
terest from the 10th of June, 1837, until paid, 
and costs of this suit, namely, $147.58, and 
$142.80, the costs in the supreme court, and 
the additional costs thereon, which sums 
were recovered by the said W. G. W. White 
against the said Joseph S. Clarke and Rich- 
ard G. Briscoe, on the 11th of April, in the 
year of our Lord, 1838, by a decree of the 
circuit court of the Distiiet of Columbia, sit- 
ting as a court of equity, for Washington 
county aforesaid." [Case No. 17,541.] 

In this state of the case, Mr. Marbury and 
Mr. Key, for the complainant, moved for an 
attachment against" the defendants for not 
bringing the money into court, according to 
the order of the 11th of April, 1828; and con- 
tended that the judgment thus confessed be- 
fore the two justices, is not a supersedeas. 
That the order of the 11th of April is not a 
final decree upon which an execution could 
issue; it is a mere command to the defend- 
ants to perform the final decree of the 10th 
of Jtme, 1837; and it is now too late to su- 
persede that decree, because more than two 
months have expired since that decree was 
passed; and it was superseded by the ap- 
I»eal-bond until the affirmance of the cause 
in the supreme court, and cannot now be su- 
perseded by a confession of judgment. 

Mr. Hoban, contra, contended that the order 
of the 11th of April is a renewal of the de- 
cree of the lOth of June, 1837, and may now 
be superseded. 

Mr. Key, for complainant, in reply, con- 
tended that the act of assembly of Maryland 
of November, 1791, c. 67, does not apply to 
such a decree as this, which is a mere order 
to the defendant to obey a previous decree. 
That the act contemplated only ordinary de- 
crees simply for the payment of money, and 
not a complicated decree to do particular 
acts, and also to pay money; the whole de- 
cree must be superseded, or no part of it. 

THE COURT (THRUSTON, Circuit Judge, 
contra,) was of opinion that the confession 
of judgment was not a supersedeas; but re- 
fused to grant an attachment, saying that 
the complainant might have a fieri facias. 
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WHITE V. COLORADO CENT. R. CO. 

[5 Dill. 428; i 3 McCrary, 559; 17 Am. Law 
Reg. (N. S.) 783.] 

Circuit Court, D. Colorado. July, 1879. 

Liability of Warehousemen— Negligekce — Ex- 
plosive SCBSTASCES. 

1. A railroad company which keeps a ware- 
house for storing goods carried over its line until 
they shall be called for by the consignee, in re- 
spect to goods so carried and stored in its ware- 
house is regarded as a bailee for hire, and is re- 
quired to exercise the care and diligence of or- 
dinary warehousemen in keeping such goods. 

2. Putting a large quantity of powder (one 
hundred and sixty kegs) in the same warehouse 
with plaintiff's goods was negligent conduct, for 
which defendant is liable in damages to the ex- 
tent of the loss resulting to plaintiff from th& 
presence of such powder in the warehouse. 

3. A fire occurring in defendant's warehouse, 
where plaintiff's goods were stored, there being 
a large quantity of powder in the same house, 
if the firemen who resorted to the place for the 
purpose of extinguishing the fire were, by th? 
presence of powder in the house, hindered and 
prevented from saving plaintiff's goods, the pow- 
der may be regarded as the proximate cause of 
the loss. 

[Cited in brief in Adams v. Missouri Pac. R. 
Co., 100 Mo. 560, 12 S. W. 637, and 13 S. 
W. 509. Cited in Green Ridge R. Co. v. 
Brinkman, 64 Md. 62, 20 Atl. 1024.] 

4. In such case the question of negligence is 
not for the jury, and the jury may he instruct- 
ed that the storing of powder in the same house 
with plaintiff's goods, such house being lo- 
cated in a city where there was danger from 
fire, is negligent conduct on the part of the de- 
fendant. 

This cause was tried before HALLETT, 
District Judge, and a jury. A verdict for 
the defendant was returned. The following 
opinion, was delivered on the plaintiff's mo- 
tion for a new trial. 

Charles & Dillon, for plaintiff. 
TeUer «& De France, for defendant. 

HALLETT, District Judge. On the 1st of 
Januaiy last, plaintiff's intestate shipped a 
lot of dry goods and clothing from Geoirge- 
town to Denver over defendant's line. The 
goods were received at Denver and placed in 
defendant's warehouse on the morning of 
the 3d of the same month. Two days later 
they were destroyed by fire which origina- 
ted in the building without fault of defend- 
ant. This action, in which plaintiff seeks 
to recover the value of the goods so destroy- 
ed, is founded upon an alleged liability of 
defendant to plaintiff as a common carrier 
and as a warehouseman. 

As to the first count in" the declaration, in 
which plaintiff sought to charge defendant 
as a common carrier, the jury have found 
against the plaintiff, and thus all questions 
arising on that count have been eliminated 
from the case. On the second count, in 
which defendant is charged with negligence 
as "a warehouseman, the jury found for- 

1 [Rtported by Hon. John P. Dillon, Oircuil. 
Judge, and here reprinted by permission.] 
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plaintiff in the sum of $4,70i.To, and the 
motion now to be considered is directed 
against that verdict. 

It seems from the evidence that defend- 
ant's warehouse was a long wooden struc- 
ture—one hundred feet or more in length — 
and that the company's offices for transact- 
ing its freight business were kept in one end 
of it These offices were divided off -from 
the main building by partitions, and the re- 
mainder of the building was used for stor- 
ing goods. At about the center of the build- 
ing, on each side, and communicating with 
the part which was used for storage, were 
large doors, through which the goods were 
passed when received into or taken out of 
the building. The plaintiff's goods, when 
received, were put. in that end of the bilild- 
ing which did not contain the office, and, of 
course, at some distance from the doors last 
mentioned. 

By the same tirain which brought plain- 
tiff's goods, a quantity of gunpowder, 
amounting to about one hundred and sixty 
kegs, was also received; and this powder 
was put by defendant in the same room 
with plaintiff's goods, but upon the other 
side of the doors before mentioned, and to- 
wards the offices, which were in that end 
of the building. So that, with reference to 
the doors which opened through the ware- 
house, it may be correct to say that the of- 
fices and the powder were in one end of the 
building, while the plaintiff's goods were in 
the other end of the same building. But the 
powder was, in fact, pretty near the door 
on that side where it lay, and between the 
offices and the plaintiff's goods. 

The fire which destroyed the building and 
the goods, when first discovered, was in the 
roof immediately above the offices, and, of 
course, at some distance from the plaintiffs 
goods. Thus it appears that the fire was in 
one end of the building and the plaintiff's 
goods in the other, while the powder was 
between the fire and the goods, on the satne 
side of the large doors before mentioned as 
the fire. This was the situation when mem- 
bers of the fire department arrived In con- 
siderable force on the ground with their ap- 
paratus, for the purpose of extinguishing the 
fire. The weather was cold, and some de- 
lay occurred before water was obtained, but 
three or four streams were soon brought to 
bear, so that, under ordinary circumstances, 
the flames might have been suppressed be- 
fore half the building was destroyed. One 
witness testifies that there was an oppor- 
tunity to cut off the fire at the large doors 
before mentioned, by carrying the water In 
at that place and playing on the fire from 
the Inside. 

But nothing of this kind was attempted, 
and. Indeed, the firemen would not go within 
seventy or eighty feet of the building on the 
outside, because they feared injury from the 
powder. Some testimony was given at the 
trial to show that this fear was unfounded, 



but if the experts who testified on that point 
had been present at the fire to explain the 
properties of gunpowder to the terrified fire- 
men, it is doubtful whether the explanation 
would have been entirely satisfactory. The 
theory advanced is that metallic cans, in 
which the powder was put, are so expanded 
and cracked by the heat of a burning build- 
ing that the powder escapes, and in that 
condition, if Ignited, it produces only a flash 
in the pan, which is not at all dangerous to 
those who are outside of the building. If, 
however, one who is inside the building 
swallows the fire, as one of the witnesses 
said, it is deadly; so that even on this 
theory it was not safe to go into the build- 
ing at the large doors before mentioned, for 
the purpose of suppressing the fire. So, tob, 
a prudent person might well be excused 
from assuming that all of the cans would be 
cracked and laid open by the heat so as 'to 
render them harmless. Altogether, it may 
be said that this evidence does not prove, 
nor tend to prove, that the powder was not 
dangerous to life In the situation where it 
was found, but merely that the workmen 
might have approached the building more 
closely without danger to themselves. 
Whether they could have worked more ef- 
fectively at a distance from the building of 
twenty-five or thirty feet than at a distance 
of eighty feet, does not appear, but may be 
a matter of reasonable Inference. It does, 
however, appear that the gunpowder pre- 
vented the firemen from going in at the 
large doors before mentioned, with hose, 
and there operating against the fire. AU 
the witnesses agree that this movement 
would, imder the circumstances, have been 
full of danger, and it seems probable that it 
was not made for that reason. One wit- 
ness testifies that he suggested it to the fire- 
men, and was answered that it was danger- 
ous to go there on account of the powder. 
Looking to the form of the building, the fact 
that it was built of wood, and the situation 
of plaintiff's goods with reference to the 
fire, it also seems probable that the goods 
would have been saved if the powder had 
not been stored in the building. Upon the 
evidence showing or tending to show that 
the loss of the goods was due to the pres- 
ence of the powder in the warehouse, the 
court charged the jury as follows: 

"As to the second cause of action, the lia- 
bility of defendant, if any exists, depends 
upon the effect of storing powder in the 
warehouse, if any was stored there. You 
are advised that storing a considerable 
quantity of powder in the same house with 
plaintiff's goods was negligent conduct, and 
if the loss was occasioned by the presence 
of powder in the house, the defendant is lia- 
ble. In order to fix such liability, however, 
it must appear to you from the evidence that 
the loss was certainly occasioned or pro- 
duced by that cause. If those who were fin- 
gaged in suppressing the fire would have 



WHITE (Case No. 17,543) 



[29 Fed. Gas. page 1006] 



tieea able to saye plaintiff's goods, and 
would have done so, if no powder had heen 
kept in the building, the defendant may be 
held. But if this is a doubtful matter, and 
it is uncertain whether the presence of pow- 
der in the house occasioned the loss, the de- 
fendant is not liable. Upon that point you 
remember what the witness said about it, 
you determine as well as you can whether 
this loss certainly proceeded from that cause 
—from the presence of the powder. If it is 
doubtful in your mind, upon the evidence 
here, whether the loss was occasioned by 
that, that is to say, if, withdrawing the pow- 
der from the house, you think it still doubt- 
ful whether the goods would have been 
saved, the defendant cannot be held liable 
upon that. The only act of negligence, as 
it seems to me from the evidence here, was 
the putting of the powder there, and you 
must be able to ascribe that loss to that 
cause, and certainly to that, if you are to 
hold the defendant upon that. That is the 
position in which the matter stands." 

That this principle is applicable to ordi- 
nary warehousemen, would appear to be be- 
yond question. To store or deposit gun- 
powder in large quantities in any place in a 
city where it will endanger life and prop- 
erly, is a public nuisance. Cheatham v. 
Shearon, 1 Swan, 213; Myers v, Malcolm, 6 
Hill, 292; [Hay v. Cohoes Co., 2 N. Y. 159].2 

The case in 6 Hill shows that the party 
storing the powder will be liable for any 
damage that may result from it. And the 
same view is expressed in some of the text- 
books. 1 Add. Torts, SOS; Wood, Nuis. § 
142. 

Warehouses are usually, if not always, 
located in cities, where the danger from fire 
is great, and, of course, keepers of such 
houses must provide against the danger with 
reasonable care. It is often difficult to de- 
termine whether such care has been used, 
but no embarrassment is felt respecting the 
point now under consideration. With refer- 
ence to warehousemen in general, we have 
only to ask whether a prudent man would 
store a large quantity of gunpowder in a 
building with other goods, in a populous city 
— whether that is the usual and ordinary 
course of business— to decide the question 
of negligence. 

But It is said that a railway company which 
keeps warehouses for the convenience of the 
public, and as a necessary appendage to the 
business of a carrier, is not to be put upon the 
footing of ordinary warehousemen; that the 
company is not a warehouseman by choice, 
but through the negligence of its patrons, who 
will not take away their goods as soon as 
they are received at the company's depot; that 
as the company may lawfully carry aH things, 
so may it lawfully store whatever it carries, 
and he who entrusts goods to its charge takes 
upon himself the risk of such storage. These 

2 [From 3, McCrary, 559.] 



suggestions are not without weight, but it is 
believed that they ought not to prevail against 
the general rule which exacts from a bailee 
for hire reasonable diligence in the care of 
property entrusted to him. That a railway 
company, keeping the property of its patrons 
in its own warehouse for a reasonable time, 
imtil it shall be called for, is to be regarded 
as a bailee for hire, and not as a naked depos- 
itory, is now fully settled. Norway Plains Co, 
V. Boston & M. R., 1 Gray, 273; Whart. Neg. 
§47S. 

As such, no reason is seen for relieving it 
from the duties and responsibilities which at- 
tach to that character of bailment. It must 
be borne in mind that the company was not 
bound to carry the powder on its railway, 
and still less was it required to store so dan- 
gerous an article in its warehouse. Boston & 
A. B. Co. V. Shanly, 107 Mass. 575; Whart. 
Neg. § 856. 

If the company was willing to incur the risk 
of carrying powder, it must be assumed that 
it was also willing to take upon itself the lia- 
bilities incident to such risk. So, also, it may 
be said the matter of storing the powder was- 
disconnected from and entirely independent of 
the carrying. Although the company had car- 
ried the powder, it was not bound to put it 
in its warehouse. The consignee might have- 
been required to take away the powder in the 
veiy hour of its arrival at Denver, or it might 
have been sent to some warehouse prepared 
and kept for storing such articles. Putting it 
in the warehouse of the company was a vol- 
untary act, carrying danger to the property of 
others, and therefore wrongful in itself. That 
it was not an exercise of the reasonable care 
in preserving the plaintiff's property which 
the law enjoined, seems to be too plahi for ar- 
gument. 

Another objection to the charge is that the 
powder, if at all instrumental in the destruc- 
tion of plaintiff's goods, was not the proxi- 
mate cause of that result. To support this ob- 
jection, insurance cases are cited in which it 
has been held that loss occasioned by explo- 
sion of powder may be connected with the fire 
which ignited the powder as the proximate 
cause. 

Hence, it is claimed that, in all such cases, 
the fire, and not the powder, is the proximate 
cause of loss. But there may be, and usually 
there is, more than one agency or means of 
producing loss. Take, for instance, the car 
loaded with oil which escaped from the com- 
pany's servant and ran down a steep grade 
and came in collision with a locomotive, which 
set fire to the oil, and thence it was communi- 
cated to the plaintiff's house. The fire and 
oil united in the destruction of platatiffi's 
house, and the cause of all the mischief was a 
defective brake on the car. If there was neg- 
ligence in respect to any one of these things, 
the person chargeable with such negligence 
was responsible for the loss. Oil Creek & A. 
Ry. Co. V. Keighron, 74 Pa. St. 316. 

So, also, where dry grass was negligently 
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allowed to remain in heaps near defendant's 
railway, and fire was communicated to such 
heaps by a passing engine, and thence carried 
by the wind a distance of two hundred yards 
to plaintifiE's cottage, which was destroyed, the 
defendant was held liable. Smith v. London 
& S. W. Ry. Co., L. R. 6 G. P. 14; Id. L. R. 5 
0. P. 98. The fire was, of course, a cause of 
mischief, but the wind and dry grass were 
also efiicient in commimicating the fire to the 
building, and the negligence was in respect to 
the grass only. If defendant had set the grass 
on fire negligently, or (if that had been possi- 
ble) had caused the wind to blow, it would 
have been liable for the loss in the same man- 
ner. 

On the same principle, it was held in Massa- 
chusetts that one who negligently cut the hose 
with which water was supplied for suppress- 
ing a fire, was liable for the damage occa- 
sioned by his wrongful act Metallic Com- 
pression Casting Co. y. Fitchburg R. Co., 109 
Mass. 278. 

There, as in the case at bar, it was con- 
tended that the proximate cause of loss was 
the fire, rather than the act of the defendant 
But the court was of a different opinion; say- 
ing that when a man cuts off the hose 
"through which firemen are throwing a stream 
on a burning building, and thereupon the 
building is constuned for the want of water to 
exthiguish it," his act is to be regarded as 
the direct and efficient cause of the injury. 

In all these cases it may be said that the 
fire is a proximate cause of loss, but it does 
not follow that it is the only cause standing 
in that relation to the result And so, while 
it is true that plaintiff's goods were in fact 
destroyed by fire, it is also true that the gun- 
powder in the warehouse, by keeping the work- 
men from the fire, may have contributed to 
the loss in such way as will make it a proxi- 
mate cause. "Negligence • may be the proxi- 
mate cause of an injury of which it is not 
the sole or immediate cause." Shear. & R. 
Neg. § 10. 

Without further discussion of what appears 
to be plain, we have no doubt the powder 
was near enough to the loss to make the de- 
fendant liable for its negligence in putting it 
in the warehouse, if, as the juiy have found, 
it directly contributed to the result; and this 
objection must be overruled. 

The defendant further relies on the form of 
the instruction, claiming that the question of 
negligence was improperly withdrawn from 
the jmy. 

It is not denied, and it cannot be successfully 
claimed, that where the facts are established, 
negligence may be an inference of the law to 
be decided by the courts. Shear. & R. Neg. § 
11; Tarwater v. Hannibal & St. J. R. Co., 42 
Mo. 193; Pittsburg & C. R. Co. v. MeOlm-g, 
5S Pa. St 294. In some cases, as where the 
conclusion to be drawn is not direct and cer- 
tain, the rule is otherwise ([Railroad Co. v. 
Stout] 17 Wall. [84 U. S.] 663); but here the 
facts lead in but one direction. 



It was admitted at the trial that defendant's- 
warehouse was in" the city of Denver, and 
whether powder was stored there— although it 
was not denied— was submitted to the jury on" 
the evidence. It. is difficult to discover any 
other fact that entered into the question of 
negligence, unless it be the dangerous proper- 
ties of powder, and perhaps that is the point 
in controversy. 

In the argument of this motion at the bar, 
coimsel were rmderstood as saying that the 
testimony of witnesses at the trial had raised 
a doubt as to the effect of powder exploding 
in a burning building, and if the question to 
be decided should be as to the effect of- such 
explosion on the building itself and the con- 
tents thereof, their position would not be xm- 
tenable. The testimony tended to prove that 
neither the building nor the goods therein were 
much injured by the explosions. But this is 
not the point to which the evidence was di- 
rected. As before explained, the question was 
whether the firemen were reasonably deterred 
by the presence of the powder in the building 
from effective work in extinguishing the fire. 
And so far was the evidence from showing or 
tending to show that the firemen were not so 
deterred, that it tended rather to establish the 
inference of danger to life from the presence 
of that article, as least as to all those who 
should attempt to enter the building. So that 
the evidence referred to did not in any way 
affect the question of negligence, and if it bore 
on the other point as to whether the firemen 
were in fact hindered from operating against 
the fire, that matter was submitted to the de- 
cision of the jmy on the evidence. 

Aside from this, I cannot believe that it is 
in any case necessary or proper to ask a jury 
to find whether gunpowder is a dangerous 
compound. The fact is of universal notoriety, 
familiar to all men, and needs neither finding 
nor proof to establish it. What would be 
thought of the demand for such proof in a 
prosecution for assault with attempt to kiU 
and murder? Would it be said that the gov- 
ernment must show that the gun was loaded 
with powder and ball, and that powder is an 
explosive substance capable of expelling the 
ball from the gun with great force, and so on. 

Generally, as to the negligence imputed to 
defendant, it may be said that the act was not 
to be affected by the circumstances attending 
it and therefore it was not to be decided by 
the jury. If under any circumstances the stor- 
ing of powder with other goods in a ware- 
house in a city would be a reasonable exer- 
cise of judgment and discretion, the rule would 
be otherwise; because, if the circumstances 
may give color to the act, and make that fair 
and unquestionable which otherwise must ap- 
pear to be culpable, the jury would have to de- 
termine whether by the circumstances the act 
was relieved of the character ascribed to it 
But such, it is believed, cannot be the rule as 
to any such misconduct There was nothing 
in the evidence upon which the jury could 
say that the act of putting powder in the ware- 
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house "was not negligence, and therefore there 
was nothing to be determined by them on that 
point, except the matter of putting it there, 
which was left to them to decide on the evi- 
•dence. 

' Whether the presence of the powder in the 
warehouse was the direct and efiBeient cause 
of the loss, was not, as it could not be, con- 
clusively shown; but the evidence on that point 
is regarded as sufficient to sustain the verdict. 
That was peculiarly a question for the jury. 
Milwaukee Ry. Co. v. Kellogg, 94 U. S. 474. 
We do not feel at liberty to disturb the verdict 
on that ground; and we have not been able 
to discover any error in any part of the rec- 
ord. The motion is denied. 
Motion denied. 

jThe cause was carried to the supreme court 
on writ of error. The writ was dismissed for 
want of jurisdiction. 101 U. S. 98.] 



Case No, 17,544. 

WHITE V. COMMONWEALTH NAT. 
BANK. 

[4 Brewst. 234.] 

Circuit Court, B. D. Pennsylvania. Oct, 1, 
1866. 

Bailment — Loss op Property— Liability op 
Bailee— Parties— Ckedtbility. 

[1. Though a bailor does not own property 
hailed, yet, there being no privity of contract 
between the owner and bailee, and the bailor 
having, as between himself and the bailee, rep- 
resented the interests of the owner, the bail- 
or may sue the bailee for loss of the property.] 

[2. The interest of a party in the result 
should be considered on the question of his 
■credibility.] 

[3. One depositing in a bank without notice 
of its by-law that special deposits for safe- 
keeping shall be at the risk of the depositor is 
not bound thereby.] 

[4. Where a bank receives a bos for safe- 
keeping, without any special compensation 
therefor, but merely because the depositor keeps 
an account with it, it is liable for gross negli- 
gence only, which includes the omission of any 
■care indispensable to that proper security of 
the thing deposited which may be reasonably 
required according to the usages of men of busi- 
ness; lie depositor, however, being entitled to 
such security, neither less nor more, as the 
course of business between him and the bank 
shows to have been mutually intended and 
expected between them.] 

[5. A bank which received a special deposit 
of a bos for safe-keeping has the burden of 
jihowing that the loss thereof is not due to its 
fault.] 

[6. A bank which received a special deposit 
of a bos for safe-keeping, though responsible 
therefor if it is delivered to a wrong person, or 
is lost or mislaid by the carelessness of an offi- 
cer or employe thereof, in the course of busir 
ness, is not responsible, proper care haviug been 
observed in the selection of officers and em- 
ployes, if it is lost through any act of theirs not 
within the scope of their employment.] 

[Action by J. Atlee White against the Com- 
monwealth National Bank of Philadelphia 
for loss of a special deposit] 



Samuel C. Perkins and Samuel H. Perkins, 
for plaintiff. 

John Clayton and F. Carroll Brewster, for 
defendants. 

OADWALADBR, District Judge (charging 
Jury). It appears from the evidence on both 
sides that the plaintiff was at one time the 
possessor of two closed boxes, and that both 
were deposited with the defendants. Of one 
of the boxes he resumed and has retained 
possession. Of the other he resumed posses- 
sion in the beginning of September, 1855. He 
alleges that through his agent or messenger, 
Thomas F. Byrnes, this box was returned to 
the possesion of the defendants, and that, 
when it was afterwards called for, it was 
missing, and that it has never been recover- 
ed. The defendants allege that it was return- 
ed to the plaintiff, and never came back to 
their possession. It is agreed that the eon- 
tents of this box were unknown to them ex- 
cept when it was occasionally opened as the 
witnesses have explained. The only part of 
its' alleged contents which are now estimated 
in assessing the damages claimed are the se- 
curities for 36,520 of public debt of the Unit- 
ed States. 

(The 7th point on which the defendants' 
counsel has requested instructions from the 
court applies to other subjects, and will there- 
fore not require consideration.) 

On their 6th point I am requested to In- 
struct you that the plaintiff cannot recover 
for any property belonging to Mrs. Eldridge. 
In what relation precisely— whether as a 
trustee or otherwise— he stood towards this 
lady and other members of her deceased bus- 
band's family does not appear. The plaintiff 
states that the greater part of the securities 
for the public debt was an investment or re- 
investment made by him for her of the pro- 
ceeds of an insurance upon the husband's 
life. Between her and the defendants there 
was no privity of contract. They were 
strangers to the plaintiff's relations with her, 
whatever these relations may have been. I 
think that if, as between himself and the 
defendants, he represented her interests, the 
present action may, so far as this objection 
Is concerned, be maintainable upon some of 
the counts of the declaration. I therefore 
cannot answer affirmatively the question in- 
volved In the defendants' 6tli proposition. 
The controversy will therefore be considered 
simply as between the plaintiff and the de- 
fendants. 

The first inquiry will Involve points of mere 
fact. This inquiry is whether the box in ques- 
Hon was in truth sent back by the plaintiff, 
and never was returned to bim, and whether 
it contained the securities In question. Here 
the defendants' counsel in their first and sec- 
ond propositions requested me to instruct 
you that althougli the plaintiff has been al- 
lowed to testify in this case, yet his credibil- 
ity is entirely for your consideration, and 
that in weighing his ci'edibility you should 
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consider his direct interest in the result, the 
statements made in court and before the com- 
missioner when his deposition was taken, 
and all the other evidence- These proposi- 
tions are, of course, correct. Such consid- 
erations must be proper wherever parties are, 
under the recent act of congress, admitted as 
witnesses. In this case the principal, if not 
the only, testimony as to the contents of the 
box has been from the plaintiff himself. 
This testimony should be considered with cau- 
tion; but, if it is believed by the jury, they 
will give to it the effect to which they may 
think it entitled. As to the return of the box 
to the bank, independently of the questions 
of its contents, the evidence of the plaintiff 
would, if it had stood alone, seem to be al- 
together contradicted by the testimony of Mr. 
Depuy, the teller, and Mr. Zeilin, a clerk, in 
the defendants' bank. But here the plain- 
tiff's testimony seems to be strongly confirm- 
ed by that of Mr. Byrnes, who is apparently 
the most reliable of all the witnesses who 
have been examined. I have no doubt that 
Mr. Depuy and Mr. Zeilin testify each what 
he sincerely believes to have occurred. But 
I cannot doubt that the memory of each of 
them is, in some respects, defective, and that 
each of them has testified with rather undue 
confidence in the accuracy of his own recol- 
lection. The same remark applies, I think, 
with equal, arid perhaps greater, force to 
parts of the testimony of Mr. White, the 
plaintiff. All three of them seem to have 
been thus unduly confident on points upon 
which it is quit& impossible to reconcile the 
whole testimony of any one of them with any 
probable theory of its complete truth. I do 
not think that any such remai-k is justly 
applicable to the testimony of Mr. Byrnes. 
He seemed to understand the precise distinc- 
tion between what he actually recollected 
and what he may have, independently of Ms 
own recollection, believed. The latter he did 
not intrude. The former he stated with dis- 
tinctness. But all these remarks are upon 
questions of mere fact, which it is for you, 
and not me, to decide. Unless you believe 
that the contents of the box were as the 
plaintiff states them to have I^een, and be- 
lieve that it was not returned to him, your 
verdict will be for the defendants. But if, 
in these respects, you believe what he states, 
it by no means follows that your verdict is to 
be In his favor. On the contrary, if you fully 
believe all that he states, the proper decision 
of the case will depend upon subsequent in- 
quiries of great importance and general inter- 
est In prosecuting these inquiries it will be 
assumed that the box was never returned to 
the plaintiff, and that it contained the se- 
curities in question. 

The propositions which are stated by the 
plaintiff in his first point and by the defend- 
ants in their last point may be considered to- 
gether. Here the counsel of the plaintiff re- 
quests me to instruct you that if he was a 
29FED.CAS. — 64 



depositor in the bank of the defendants, and 
on account of his keeping a deposit there they 
received the box for safe-keeping, there was 
a sufficient consideration to prevent the con- 
tract from being a mere gratuitous bailment 
Upon this point I answer that in the case 
here assumed there was a sufficient consid- 
eration to make the deposit an obligatory 
contract of bailment. Thus far the contract 
was not gratuitous; that is to say, was 
not founded upon insufficient consideration. 
How far it was, in another sense, gratuitous, 
or without valuable compensation,— that is to- 
say, how far it was a bailment for the ex- 
clusive benefit of the depositors,— is not of 
any practical importance except upon the 
question of the extent of the obligation which 
the bank incurred. This question concerns 
the degree of care which the defendants were 
bound to use. The question is thus not that- 
of obligatoriness of the contract, but that of 
the proper measure of the obligation incur- 
red. This question is more easily answered 
when stated in another form. In this form 
the proposition will be, what is the degree or 
measure of the negligence or want of care for 
which the depositary is liable? This will be 
considered hereafter. In the meantime the 
last point of the defendants will be consid- 
ered. Here I am requested to instruct you 
simply that the verdict should be for them. 
I cannot so instruct you as matter of mere 
law, because the question is ultimately to be 
answered not by me, but by you. It may 
hereafter appear that I think your verdict 
should be for the defendants. K so, this 
will be only the impression upon my mind 
of the facts in evidence. But upon the effect 
of the evidence you, and not I, must decide. 
The request of the defendants' counsel on 
this point is founded, perhaps," upon their 
by-law which distinguishes deposits of cash 
from special deposits. To receive on deposit 
the cash of a customer may perhaps be con- 
sidered an essential part of the business of 
the incorporated banks of the United States. 
But the receipt of a special deposit, like the 
deposit here in question, though not an un- 
usual part of their business, may be excluded 
from it; and when it is not excluded may 
be considered as occasional and incidental 
only, or as wholly collateral to it. The legis- 
lature of Pennsylvania, in recently incorpo- 
rating a company with authority to receive 
such deposits, has enacted that nothing in 
the charter should authorize the company to 
engage in the business of banking. So, con- 
versely, our banks, as they are ordinarily 
constituted, may refuse altogether to receive 
such deposits. When received, the business 
transacted in respect of them is very differ- 
ent from that other business which is in- 
cluded in what may be called ordinary bank- 
ing operations. This by-law provides ac- 
cordingly that the bank shall receive and keep 
its cash deposits subject to the order of the 
depositors, payable at sight, and may receive 
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special deposits at tlie risk of the depositor. 
Whether this by-law was admissible in evi- 
dence at all, might have been a very doubt- 
ful question. On the one hand, the existence 
of such a regulation might perhaps be sup- 
posed to have had some effect in determining 
the course of business of persons employed 
in the bank. On the other hand, there is no 
proof that the plaintiff had any knowledge of 
the existence of the by-law. "Without a 
knowledge of it, the effect of this contract of 
deposit made by him could not be influenced 
by it. In the actual course of the business 
of this bank, one of the clerks, and perhaps 
more than one, appears to have referred all 
applications to make special deposits to the 
cashier. But others of them have testified 
that such deposits were made from time to 
time by customers of the bank, and were 
taken backward and forward by the cus- 
tomers, who were waited on by either of the 
tellers, or by the clerks not otherwise en- 
gaged. The evidence tends to prove that an 
average number of twenty or more boxes or 
packages were thus dally in the vault of the 
bank, and that the course of business in re- 
spect of them was generally the same as 
that pursued as to the plaintiff's boxes. If 
this was the case, the character and effect of 
the contract between him and the bank, as to 
the box in question, were not determined or 
influenced by the by-law which was un- 
known to him. If he had known of it, the 
question of its effect upon. the contract might 
have been one of some nicety. The words "at 
the risk of the depositor" serve to distin- 
guish special deposits from those ordinary 
ones of cash which are not, in any respect 
or degree, at the risk of depositors. The by- 
law would not reasonably be interpretable 
so as to absolve the bank from all care. It 
could not be understood as excu^ng fraud, 
or such willful neglect as would be almost 
equally bad. How far the definition of 
culpable negligence might be extended under 
such a by-law is here unimportant, because 
the plaintiff was ignorant of its existence. 
The responsibility of this bank for the spe- 
cial deposit in question is, in this case, the 
same as if no such by-law existed. 

We now approach the question, what is 
the degree or the measure of the negligence or 
want of care for which such a depositary is lia- 
ble? On this question the defendants' coun- 
sel, in their 3d and 4th points have stated, 
perhaps rather too abstractly, certain propo- 
sitions on which I am requested to instruct 
you in matter of law. Their 4th point, "that 
even a bailee for hire or reward will not be 
liable if the goods are stolen, if he showed 
that he used due care in the keeping of 
them," is, of course, in the abstract, per- 
fectly true. The 3d point is "that a mere de- 
positary, without any special undertaking, 
and without reward, is not answerable for 
the loss of goods deposited, but in case of 
gross negligence, which is equivalent to 



fraud in its effect upon contracts." Before 
answering this question I will mention the 
5th point of the defendants. This involves a 
similar proposition to the third. The 5th, 
is, however, stated, not abstractly, but with 
a particular application to the case. This 
proposition is "that the defendant is not re- 
sponsible unless for gross negligence, to wit, 
the omission of that care which the most 
inattentive and thoughtless never fail to 
take of their own concerns." These three 
propositions, the 3d, 4th, and 5th, are in lan- 
guage which,- though copied from that of 
judicial decisions, cannot be adopted with- 
out some qualifications. At all events, the 
language must be somewhat qualified in its 
application to this ease. There -was no as- 
certainable valuable compensation to the 
bank for this receipt or custody of this de- 
posit. If the defendants had received or 
contracted for any such compensation, they 
would have been responsible for any want 
of ordinary care; that is to say, for any 
want of such care as persons of diligence 
and prudence would take of their own inter- 
est in a like case. The present was not such 
a case. The obligation of the defendants 
was, therefore, less than can be measured by 
the same standard of care. We must, there- 
fore, seek a less elevated standard in de- 
fining the degree of care which is required 
of such a special depositary. In order to 
find the proper standard, we endeavor to 
make a corresponding change in defining the 
degree of negligence for which the deposi- 
tary is responsible. But here, from the in- 
firmity of language, difficulties are encount- 
ered. There is no difficulty in saying that 
the depositary is liable for gross negligence. 
We may also say that he is liable only for 
gross negligence. But here we must qualify 
this phrase by ascertaining the definition of 
"gross." What negligence is gross? The 
language of Judges, like that quoted In the 
propositions of the defendants' counsel, ha& 
been criticized by other judges. One Eng- 
lish judge, afterwards lord chancellor, said 
that he could see no difference between neg- 
ligence and gross negligence; that it was - 
the same thing, with the addition of a vitu- 
perative epithet. This was perhaps going 
too far from the other side. I will instruct 
you that the defendants, as special deposi- 
taries, were liable for gross negligence only. 
But I qualify the instruction by adding that 
the measure of responsibility must not be 
so lax as to authorize the omission of any 
care which is indispensable to that proper 
security of the thing deposited, which may 
be reasonably required according to the 
usages of men of business. I will add a 
qualification which may enlarge or diminish 
the measure of responsibility. This quali- 
fication is, I think, of especial importance in 
this case. The qualification is that the de- 
positor is, in all cases, entitled to such se- 
curity, neither less nor greater, than the- 
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■course of business between him and the de- 
positary shows to have been mutually in- 
tended and expected between them. The 
application of this remark will be made 
hereafter. 

There are two of the plaintiff's points 
which, in my opinion, involve the principal 
questions of the case, namely, the third point 
And the second point. I will consider them 
Inversely to the order in which they have 
been put. The third point is as follows: 
"That, the receipt by the defendants of the 
bos having been shown, the burden of proof 
of showing what became of the box is on 
the defendants." I think this is so; but 
there arises then the vital question, how are 
they to relieve themselves from this burden 
of proof; and what will be the effect if they 
have so relieved themselves? There is no 
•diflaculty in this case in determining whether 
the defendants have relieved themselves 
from the burden of proof. They have proved 
that their cash and assets have not been in 
excess of what they ought to have been; nor 
has there been any deficiency; that their 
•officers and clerks were all men of integrity; 
they have given a complete list of all— presi- 
-dent, cashier, all the clerks, messenger, and 
watchman; they have proved that no depre- 
dations occurred, and that no one of these 
persons was concerned in the abstraction 
-of the box, or knows of the box or of its ab- 
straction, so far as negatives can be proved; 
and that plaintiff had unusual means of 
knowing how his box was dealt with. If this 
be so, it is for you to say whether the bur- 
den of proof cast upon a depositary can 
•ever be met if it has not been met in this 
case; and whether, if you say it has not 
been met in this case, you do not turn. the 
•depositary into an insurer. Such care was 
taken of the box in this case as was con- 
■sistent with the use the depositor wished to 
make of it; he wished to take it backwards 
and forwards. Agreeing, as I do, that the 
burden of proof in tiiis, case is cast upon the 
depositary, I leave it to you to say whether 
there can be conceived a case where the de- 
positary has more conclusively relieved him- 
self of the burden of proof if a negative can 
ever be proved. If any one of the employes 
of the bank had been dead, it might have 
embarrassed us: but all are alive and call- 
■ed as witnesses. I don't put it as a matter 
of law, but as a question of reason in a 
business point of view; if you never allow 
a depositary to relieve himself of responsi- 
bility but by the production and redelivery 
•of the deposit, you make him an insurer. 

The only point which seems to me to re- 
main in order that this whole subject may 
tie exhausted is to the inquiry whether there 
may not be an uncertainty that the box has 
"been lost or mislaid. If, then, the defend- 
ants have relieved themselves of the burden 
of proof, I will come to. the plaintiff's sec- 
•ond point, namely: "That, if the plaintiff's 
Ibox was delivered to a wrong person, or was 



lost or mislaid by a default or mistake, or 
by the carelessness or misconduct, of any 
of the officers or clerks of the bank, the bank 
is responsible for the box and its contents." 
I instruct the jury as requested by the plain- 
tiff on tliis point, with this qualification: that 
if the mistake, accident, carelessness, or 
misconduct was not in the course of busi- 
ness of the officers or clerks, and proper care 
had been observed in selecting honest and 
faithful clerks and officers, and the defend- 
ants have relieved themselves in all other 
respects of the burden of proof cast on them, 
as is stated under the defendants' third head, 
the defendants are not responsible. It is ex- 
pressly decided in the case of Foster t. Es- 
sex Bank, 17 Mass. 479, where there was an 
embezzlement by the cashier of the bank of 
a portion of a special deposit of gold coin. 
And Judge Story, in his Commentary on 
Bailments, remarking upon this case, states 
that the court decided that the responsi- 
bility of the bank was the same as if the 
theft had been committed by a stranger; for 
there was no want of diligence on its part 
in selecting proper officers, and the act of 
embezzlement was not within the scope of 
the duty of the cashier as agent of the cor- 
poration. So far as the conjecture— for it is 
nothing more— is concerned, that the box 
might have been lost or mislaid, you see 
that, unless it was a mistake or misconduct 
of the officers in the course of their business 
as officers of the bank, or unless there was 
some fault traceable to the corporation, this 
point must be answered in the negative. 
You are sworn to decide according to the 
evidence; and if you believe that the de- 
fendants have relieved themselves of every 
burden of proof which could be reasonably 
required of them, and there remains no evi- 
dence to show fault on their part, or mistake 
or carelessness or misconduct of any of their 
officers or clerks, your verdict must be for 
the defendants. For myself I can not see- 
though it is entirely for you— anything in 
the evidence In this case which will justify 
a verdict for the plaintiff. 

The plaintiff thereupon suffered a nonsuit. 
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WHITE V. CONNECTICUT MUT. LIFE 
INS. CO. 

[4 Dill. 177; 10 Chi. Leg. News, 83; 5 Re- 
porter, 39; 7 Ins. Law .1. 101; 5 Cent. 
Law J. 486.] i 

Circuit Court, W. D. Missouri. Nov., 1877. 

Life Insitua.nce— Missouri Act as to Miskbpbe- 
sentations in policies, cokstroed. 

i. The act of the legislature of the state of 
Missouri of March 23, 1874, in respect of poli- 
cies of life insurance, extends to all policies de- 

1 DReported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission. 5 Re- 
porter^ 39, contains only a partial xeport.] . 
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livered in this state after the act went into ef- 
fect. 
[Cited in Wall v. Eqtiitable Life Assur, Co., 

32 Fed. 275.] 
[Cited in Bammessel v. Brewers' Fire Ins. 
Co., 43 "Wis. 466; Havens t. Germania Fire 
Ins. Co., 123 Mo. 403, 27 S. W. 721; In- 
surance Co. V. Leslie, 47 Ohio St. 418, 24 
N. E. 1072; Eeilly v. Franklin Ins. Co., 43 
Wis. 456.] • 

2. Where the provisions of that act are in con- 
flict with the provisions of the policy, the act 
controls the policy. 

3. Whether the applicant for insurance may 
waive the benefit of the act, quajre; but no such 
waiver arises by implication. 

4. The act extends to warranties as well as 
to representations. 

5. The purpose and policy of the act expound- 
ed. 

Action by the plaintiff, as administratrix 
of the estate of her late husband, John H. 
White, on a policy of insurance, dated Oc- 
tober 2d, 1874, upon the life of the said White 
for the sum of ?10,000. The assured was a 
citizen of Missouri, and the policy was is- 
sued and delivered to him in this state. When 
it was so delivered the act of March 23d, 
1874, was in force. This act is as follows: 

"Section 1. No misrepresentation made in 
obtaining or securing a policy of insurance on 
the life or lives of any person or persons 
shaU be deemed material, or render the policy 
void, unless the matter misrepresented shall 
have actually contributed to the contingency 
or event on which the policy is to Itecome due 
and payable; and whether it so contributed 
in any case, shall be a question for the jury. 

"Sec. 2. In suits brought upon life policies 
heretofore or hereafter issued, no defence bas- 
ed upon misrepresentation in obtaining or se- 
curing the same shall be valid, unless the de- 
fendant shall, at or before the trial, deposit in 
court, for the benefit of the plaintiffs, the 
premiums hereafter received on such policies, 
with sis per cent interest per aunnm from 
the date of receipt. 

"Sec. 3. This act shall take efiEeet and be in 
force from and after its passage." 

The defendant company answers, setting 
forth that the policy contained a provision or 
condition, as follows: "That the answers, 
statements, representations, and declarations 
contained in or indorsed upon the application 
for this insurance— which application is here- 
by referred to and made a part of this con- 
tract—are warranted by the assured to be true 
in all respects, and that if this policy has been 
obtained by or through any fraud, misrepre- 
sentation, or concealment, then this policy 
shaU be absolutely void." The answer fur- 
ther alleges that, in the application for the 
policy, the assured falsely answered that he 
had never had asthma; also falsely answered 
that he had never been addicted to the use of 
alcoholic beverages; also falsely answered that 
he had not been attended by a physician for 
a long time; also falsely answered that he 
had no usual medical attendant. These sev- 
eral ansy^ers of the assured, contained in the 



application, are alleged to be false; but the 
counts in the answer of the defendant demur- 
red to, do not contain an allegation that the 
matters misrepresented contributed to the 
death of the assured, or that the said misrep- 
resentations were fraudulently made, with a 
view to deceive or mislead the company. 
The plaintiff demurs. 

Clarke, Waters & WMslow, for plaintiff. 
Lee & Adams and Botsford & Williams, for 
defendant. 

[Before DILLON, Ch:euit Judge, and KBE- 
KBL, District Judge.] 

DILLON, CU'Cuit Judge. The statute of 
March 23d, 1874, is silent as to what shall 
be the effect if the policy contains conditions 
in conflict with it. And the policy in suit 
contains no express reference to the statute, 
and no express waiver by the assured of. its 
provisions. If the statute applies, the counts 
of the answer to which the demurrer relates 
are not sufficient, because there is no aver- 
ment that the matters misrepresented were 
material. If the statute does not apply to this- 
contract and control the rights of the plain- 
tiff, the answer is sufficient without such an 
averment We have, therefore, two leading 
questions presented: 

1. Whether tne statute controls the provi- 
sions of the policy, or whether the provisions 
of the policy inconsistent with those of the 
statute control the latter- If the statute con- 
trols the policy where the two are in conflict 
then— 

2. Whether the statute, by its true construc- 
tion, embraces within its remedial provisions 
warranties as well as representations, as these 
are known to the law of insurance. 

In Chance v. Union Mut Life Ins. Co. [Case 
No. 2,588], the circuit court of the Eastern dis- 
trict of Missouri (Dillon and Treat, Judges), 
at the September term, 1876, ruled the follow- 
ing points under the enactment here in ques- 
tion: 

"(1) A contract' of life insurance made by 
a foreign company doing business in Missouri, 
and countersigned and delivered in this state 
by the local agents of the company to, and 
insuring, a citizen, inhabitant, or other person 
in the state, falls within the Missouri act of 
March 23, 1874, if delivered after that act 
went into effect As to such policies, the act 
' is to be treated as incorporated therein. 

"(2) The act extends to all misrepresenta- 
tions made in obtaining or securing the policy. 
Whether the act extends to warranties, this 
case does not require the court to decide. 

"(3) A defence based upon section 1 of that 
act must in addition to alleging the misrepre- 
sentation, allege also that the matter misrep- 
resented actually contributed to the coAtin- 
gency or event on which the policy is to be- 
come due and payable, and whether it so con- 
tributed is made by the act a question for the- 
jm:y; hence it is necessary for the defendant 
to make the averment that the matter misrep- 



[29 Fed. Cas. page 1013] 



•(Case No. 17,545) WHITE 



resented contributed to the contingency or 
event insured against. 

"(4) It is not necessary to the sufficiency 
of an answer based upon sectiojQ 1 of the act, 
that it be alleged that the premiums required 
to be deposited by section 2 have been actually 
deposited in court for the plaintiff. This 
may be done at any lime 'at or before the 
trial.' If not done, the court can deal with 
the omission in a summary manner." 

Subsequently, in Lovell v. Alliance Life Ins. 
CJo. [Case No. 8,552], decided at the same 
term, Judge Treat held that the statute ex- 
tended to warranties the same as to representa- 
tions. 

No opinions were written in those cases, and 
the counsel for the company in the ease at 
bar present the questions anew in this court, 
whether the statute or the contract fixes the 
rights of the parties where the two are incon- 
sistent, and whether the statute extends to 
warranties. These questions we proceed 
briefly to examine, in the order stated. 

1, As bearing upon both of these inquiries, 
it is essential to*^ ascertain the mischief which 
this remedial statute was designed to cure, in 
order that the statute may be construed, so 
far as its terms will permit, to suppress the 
mischief and advance tiie remedy. 

Within the last twenty-five years life in- 
surance has attained such a vast growth as to 
have important public relations. It has be- 
come a usual and favorite means for making 
provisions for the wife and children and cred- 
itors of the assured. Life insurance com- 
panies are in the nature of savings banks, in 
which are invested much of the surplus earn- 
ings of the people. Universally, the com- 
panies, in taking the policies, make it a prac- 
tice to put a large number of questions to the 
applicant, toudiing a great variety of matters, 
some of which are material, but many of 
which bear remotely, if at all, upon the real 
risk assumed. In the policy here in suit, 
eighty-six questions are answered. 

This practice, within proper limits, is not 
objectionable. But when the answers are ob- 
tained, the companies almost universally in- 
sert a condition in the policy to the effect that 
the application is made a part of the policy, 
and each of the answers a warranty on the 
part of the assured. The effect of this is that 
if any one answer, however immaterial to the 
risk, is not literally true, there can be no re- 
covery, although the assured was honesUy 
mistaken, and had paid his premiums for 
years, and the mistaken answer in no way re- 
lated to the cause of the death of the assured. 
This was bad enough; but in more recent 
years many of the companies have proceeded 
further, and in effect have inserted provisions 
in theh: policies putting all statements or rep- 
resentations made in effecting an insurance on 
the footing of warranties, and the courts have 
felt constrained to uphold the contract as 
framed. Take, as conspicuous examples, the 
leading cases of Anderson v. Fitzgerald, 4 



H. L. Cas. 484, and Jeffries v. Life Ins. Co., 
22 Wall. [89 U. S.] 47. 

The pohcies in these cases contained a pro- 
vision that if the statements in the applica- 
tion were not true, the policies should be void; 
and the policies were held void for the false 
statement of a fact_, although it was not ma- 
terial to the risk, and although it was not in 
terms declared to be a warranty. 

The legislature of Missouri conceived, and 
we think wisely, that the promises held 
forth to the assured in the policies in general 
use were but too often a delusion and a 
snare, and as the courts were powerless to 
correct the evil, it ought to be corrected by 
statute. It is stated by counsel that the act 
of March 23, 1874. was occasioned by the 
decision of the circuit court in Jeffries' Case, 
above mentioned; and this is not improba- 
ble. 

In the light of these considerations, the 
purpose and meaning of the statute are not 
to be mistaken. True, the statute is not 
framed with the utmost care, nor with nice 
precision in the use of language. If more 
caution had been taken, it would have con- 
tained a clause that all subsequent policies 
should be subject to its provisions, and also 
words in terms extending its operation to 
warranties. And if it had been dictated "by 
a just regard for the rights of the compEi- 
nies, it would have excepted wilful and 
fraudulent representations from its opera- 
tion, although it is probable that the courts 
may hold that such is its true construction. 

We are of opinion that policies issued and 
delivered in Missouri after that .act took ef- 
fect fall within its protective operation; and 
as to such policies the act is to be treated as 
if incorporated therein, certainly, unless 
there is an express provision in the policy 
to the contrary, if it be competent, indeed, 
to insert such a provision. Our attention 
has been • called to a late decision of the 
court of appeals of Kentucky, in which a 
conclusion is reached that seems to be in 
conflict with the view above expressed. 
Farmers', etc., Ins. Co. v. Curry, 10 Chi. Leg. 
News, 43 [13 Bush, 312]. It is seldom that we 
feel constrained to differ with the deliberate 
judgment of that learned and abie'^court, 
but in this instance we are not convinced by 
its Reasoning. Its conclusion thwarts what 
appears to us the manifest purpose of the 
enactment. An exactly opposite conclusion 
was reached by the supreme court of New 
Hampshire, under precisely the same kind 
of an enactment. Chamberlain v. New 
Hampshire Fire Ins. Co., 55 N. H. 249, 264; 
Gen. St. N. H. p. 325, c. 157; Emery v. Pis- 
cataqua F. & M. Ins. Co., 52 Me. 322. 

It is by no means clear that a principle of 
public policy is not involved in such an 
enactment as that of the Missouri legisla- 
ture here in question. If such a statute is 
founded upon public policy, even an express 
waiver of its benefits would be inoperative— 
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as much so as if a borrower should express- 
ly -waive tbe statute against usiu:y, although 
the statute is intended for his benefit. But, 
conceding that the statute is not so founded 
on public policy as that its benefits may not 
be renounced, still the general rule is that 
laws in existence are necessarily referred to 
in all contracts made under such laws, and 
that no contract can change the law. Such 
is the general rule. The exception is that 
where no principle of public policy is con- 
cerned, a party is at liberty to waive a stat- 
utable provision intended for his benefit. 
But the intention to waive such benefit 
ought to be clear. Now, to hold that a par- 
ty, by merely accepting a policy in the form 
in use before the statute was adopted (which 
produced the very mischief aimed at by the 
legislature), waives the intended protection 
of the statute, is to defeat the precise end 
that the legislature had in view. It is to 
perpetuate the mischief and to nullify the 
remedy. 

2. The second question, viz.: whether the 
statute of Missouri extends to warranties as 
well as representations, has given us more 
difficulty. It will be noticed that the stat- 
ute (.does not use the word "representations," 
but "misrepresentations," and it extends to 
all such made in "obtaining or securing" the 
policy. 

In view of the quite general provisions of 
policies to the efiEect that all declarations 
and statements, if untrue, shall avoid the 
policy, whether material or not (see Ander- 
son V. Fitzgerald, supra; Conover v. Massa- 
chusetts Ins. Co. [Case No. 3,121], and cases 
cited; Jeffries v. Life Ins. Co., supra), and 
whether in terms declared warranties or 
not, we are of opinion that the evil which 
the legislature intended to remedy would 
not be met, if we should restrict the opera- 
tion of the statute to representations, strict- 
ly so called, as distingushed from warran- 
ties. 

As between warranties and representa- 
tions, where these were liept distinct, the 
mischief which was felt grew out of the 
principles applicable to the former rather 
than the latter. Indeed, it is the doctrine 
pf warranties, or rather the practice of the 
companies in requiring such a large num- 
ber and variety of questions to be answered, 
and then inserting a condition in the policy 
that all such answers are warranties, that 
wrought the most injustice. And we can- 
not readily suppose that the legislature, in 
laying the remedial as to this matter, in- 
tended to strilie at the comparatively harm- 
less doctrine of representations proper, and 
to leave the tap-root of the. mischief arising 
out of warranties untouched. They aimed 
at all statements which they called "misrep- 
resentations made to obtain or secure a pol- 
icy," and declared what should be the ef- 
fect of these statements, whether the condi- 
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tion In the policy referring to them called 
them warranties or representations, or with- 
out calling them by either name, compen'di- 
ously provided that they should, if not true, 
avoid the policy, whether material or not. 

The demurrer to the first four cohnts in 
the answer is sustained; and leave given to 
amend. Judgment accordingly. 

NOTE. On the trial the circuit judge, with 
the concurrence of Judge Krekel, made the fol- 
lowing observations to the jury as to the pur- 
pose, scope, and meaning of the act of March 
23d, 1874: 

"The statute was intended to provide a rem- 
edy for what was frequently productive of in- 
justice, arising out of the practice of the com- 
panies to put to the applicant for insurance a 
great variety and number of questions, some of 
which were material, and some of which very 
remotely bore upon the proposed risk,^ and then, 
by a sweeping provision or condition in the pol- 
icy, declaring ttiat if any one answer was un- 
true, it should avoid the policy, and the courts 
had held that such provisions were valid, and 
that in such case the policy was void, whether 
the answer which proved to he untrue was ma- 
terial to the risk or not, and whether such an- 
swer was intentionally untrue or was the result 
of an innocent mistake. 

"But it still remains true, notwlthstandmg 
the statute, that ihe contract of insurance is 
eminently one which presupposes and reqmres 
good faitti, honest representations, and fair con- 
duct on the part of both parties, of the persons 
who obtain the insurance and the company 
which grants the insurance. For a compara- 
tively small premium, the company agrees to 
pay on the contingency of death a large sum of 
money. This feature of the business of insur- 
ance tempts to perpetration of frauds on the 
companies. It is to the interest of all that 
fraud should never succeed. It cannot, we 
think, he supposed that the legislature of Mis- 
souri, in the passage of, the act of March 26, 
1874, intended to give any sanction or protec- 
tion to fraudulent practises against the compa- 
nies; but their intention was to extend protec- 
tion, to the extent therein provided, against the 
usual conditions in insurance policies, and to 
extend this protection in favor of persons who 
had in good faith, and without any fraud on 
their part or intentional misrepresentation with 
a view to deceive, effected insurance, by provid- 
ing that in such cases immaterial representa- 
tions, or those which proved to be immaterial, 
should not avoid the policy. It is our opinion, 
therefore, that the remedial provisions of the 
statute of March 23, 1874, do not extend to 
cases where the 'representations made in ob- 
taining or securing the policy' were knowingly 
false, and made with a view to mislead or de- 
ceive the company. As to such representa- 
tions, the statute does not change the law, and, 
therefore, if the said John H. White untruly 
answered in the application that he had never 
been addicted to the use of alcoholic beverages 
or opium, and untruly answered that he had not 
been attended by a physician for a long time, 
and these answers, or either of them, were 
known to him to be untrue at the time they 
were made, and were made to deceive and mis- 
lead the company, then the policy is avoided 
and there can be no recovery thereon, although 
the matter so untruthfully answered did not 
contribute to his death. But if these answers 
in the application were made in good faith—if, 
when made, the said White supposed they were 
true, and did not intend to deceive, then, under 
the statute, the mere fact that they were not 
true does not defeat the policy; it must be fur- 
ther shown that the matter misrepresented con- 
tributed to produce or hasten death." 
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Case No. 17,546. 

WHITE V. CBOSS. 

[2 Cranch, 0. 0. 17.] s 

Circuit Court, District of Columbia. Dee. 
Term, 1810. 

Distress fou Rent— Replevis— Assigsmbxt bt 
Lessor — Etidexce. 

1. Upon the issue of "no rent arrear," the 
plaintifE in replevin will not he permitted to 
show that the defendant "had nothing in the 
tenements." 

2. An assignment by the lessor, during the 
term, without attornment, does not prevent the 
lessor from distraining. 

3. In replevin for goods distrained for rent, 
the defendant cannot give evidence of the value 
of the use and occupation. 

Replevin. Avowry for rent Plea, no rent 
arrear, and issue. 

THE COURT (THRUSTON, Circuit Judge, 
absent,) refused to permit the tenant to give 
in evidence, a deed In fee from Cross to Prout, 
made within the term, without attornment, to 
show that Cross had no right to distrain; the 
only issue being "no rent arrear," which ad- 
mits the demise, and precludes the tenant from 
showing that the defendant had nothing in the 
tenements. The coiu:t also refused to permit 
the defendant, Cross, to give evidence of the 
value of the use and occupation of the house; 
as he could only distrain upon a special agree- 
ment for a sum certain. 



Case Wo. l'7,546a. 

WHITE V. The CYNTHIA. 

[10 Reporter, 232.] i 

Circuit Court, E. D. New York. July 12, 
1880.2 

Admiraltt Pleading — Exceptions to Libel — 
Liens under State Laws — Con- 
struction OP Statute. 

1. Objections to defects of form in a libel in 
admiralty should be raised by special exception 
under rule 24. If the exceptions in an answer 
are not insisted upon at the opening of the trial 
they will be considered as waived. 

2. The court will follow the ruling of the 
district court of another state as to the con- 
struction of a state statute. 

3. Liens given by state law can be enforced 
in admirally. 

[Appeal from the district court of the United 
States for the Eastern district of New York.] 

Libel in admiralty for supplies furnished in 
Virginia. The libellants had a decree in the 
district court [2 Fed. 112], and the claimants 
appealed. 

Birdseye, Cloyd & Baylies, for libellants. 
Beebe, Wilcox & Hobbs, for claimant. 

BLATCHFORD, Circuit Judge. The mat- 
ters of exception to the libel set forth in the 



3 [Reported by Hon. William Cranch, Chief 
Judge.] , 

1 [Reprinted by permission.] 
2. [Affirming 2 Fed. 112.] 



answer alleged mere defects of form, and 
should, imder rule 24, have been raised by 
special exception. Even if tenable, the court 
would aUow the libel to be amended, and 
without terms. But the exceptive matters 
must be regarded as having been waived by 
the claimant, as he allowed the case to be 
tried on its merits, without insisting in the 
court below on the exceptive matters at the 
opening of the trial, as he should have done 
if he intended lo rely on them, in which case 
the libellant could have amended the libel. 
The libel must be regarded as containing all 
proper allegations as to the issues passed upon 
at the trial. I agree with the district judge, 
that the materials sued for do not come with- 
in the rule that has been applied to cases of 
the building of a vessel. It is proper to fol- 
low the ruling of the district court in Virginia 
as to the construction of the statute of that 
state, in force when the supplies were furnish- 
ed.- Under that construction there was a lien 
on the vessel by the state law for the supplies. 
That lien can be enforced in admiralty. De- 
cree aflSrmed, 



WHITE (DYSON v.). See Case No. 4,231. 



Case No. 17,547. 

WHITE V. PENNBR. 

[1 Mason, 520.] i 

Circuit Court, D. Rhode Island. Nov., 1818, 

Jurisdiction of Circuit Court— Diverse 
Citizenship. 

The circuit court has no jurisdiction of suits 
between citizens of different states, except 
where one of the parties is a citizen of the 
state, where the suit is brought. 

Assumpsit. The plaintifE was described in 
the writ as a citizen of Virginia, and the de- 
fendant as a citizen of New York. The de- 
fendant at the time of the service of the 
writ upon him was in Rhode Island, and was 
there arrested. 

Mr. Searle, for defendant, moved the court 
to dismiss the suit for want of jurisdiction, 
the defect being apparent on the face of the 
writ. And he cited, as decisive of the point, 
the eleventh section of the judicial act of 
1789, e. 20 [1 Stat. 78]. 

Tristram Burgess, for plaintiff, e contra. 

BY THB COURT. This court has no juris- 
diction, which is not given by some statute. 
The 11th section of the judicial act of 1789, 
c. 20, declares, that the circuit court shall 
have driginal cognizance, among other cases, 
of suits "between a citizen of the state, 
where the suit is brought, and a citizen of 
another state." No clause of this or any 
subsequent act has enlarged this jurisdiction, 
so as to embrace the present case. The con- 
stitution declares, that it is mandatoiy to the 

1 [Reported bj^ William P. Mason, Esq.] 
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legislature, that the Judicial pow^r of the 
tTnited States shall extend to controversies 
"betsveen citizens of different states"; and it 
is somewhat singular, that the jurisdiction 
' actually conferred on the courts of the Unit- 
ed States should have stopped so far short 
of the constitutional extent. That serious 
mischiefs have ah'eady arisen, and must con- 
tinually arise from the present very limited 
jurisdiction of these courts, is most manifest 
to all those, who are conversant with the 
administration of justice. But we cannot 
help them. The language of the act is so 
clear, that there is nothing on which to hang 
a doubt. Neither of the parties in this suit 
is a citizen of the state, where the suit is 
brought. The suit must, therefore, be dis- 
missed. Suit dismissed. 



WHITE (GOODYEAR DENTAL VULCAN- 
ITE CO. v.). See Cases Nos. 5,601 and 5,- 
602. 

"WHITE (GORHAM CO. v.). See Case No. 
5,627. 

WHITE (HATCH v.). See Case No. 6.209. 



Case No. 17,648. 

WHITE V. HOW et al. 

[3 McLean, 111.] i 

Circuit Court, D. Michigan. Oct. Term, 1842. 

Basks— CoNSTiTDTiosALiTY of Law— Individual 

LlABIUTT OP DlKECTOIiS — EXCESS- 
IVE Loans— IxsoLVENCT. 

1. The act entitled **An act to organize and 
regulate banking associations," approved March 
15, 1837, is constitutional. 

2. Under the above act, the directors are lia- 
ble in their individual capacities in the first 
instance, if the debts of the institution exceed 
three times the amount of stock paid. 

[Cited in Pickaway Co. Bank v. Prather, 12 
Ohio St. 512.] 

3. The directors are liable for all excess of 
debts above three times the amount of capital 
stock paid, and also for all deficits occasioned 
by the insolvency of the bank. 

4. If a director protests against certain loans, 
at the time they were made, he is not liable, as 
director, in his individual capacity for such 
loans. 

5. Where the plaintiff seeks to make the di- 
rectors liable for excess of loans, &c. the dec- 
laration must aver the amount of such excess. 

6. The amendatory bank law, which took ef- 
fect the 30th December, 1837, somewhat modi- 
fies the prior law. 

7. In the first law, the legislature reserved the 
power to dissolve or modify the charters under 
it, at their discretion. 

8. But acts under the first law cannot be so 
changed hj the second as to increase their re- 
sponsibility. 

9. This question, however, is not involved in 
the case. 

10. The act of insolvency fixes the respon- 
sibility of the directors under the new law. 

1 [Reported by Hon John McLean, Circuit 
Justice.] 



11. The insolvency of the bank occurred long 
after the amendatory law took effect. 

McLEAN, Circuit Justice. This suit Is 
brought against the directors of the Saline 
Bank, established at Saline, In this state. In 
his declaration the plaintiff states, that on the 
28th August, 1837, at Saline, books were open- 
ed to receive subscriptions of stock for a banli, 
to be caUed the Bank of Saline, with a cap- 
ital stock, &c. under the act entitled "An 
act to organize and regulate banking associa- 
tions," approved March 15, 1837; and that 
subscriptions for stock were then and there 
received. That on the 16th of October, 1837, 
defendants, with one Silas Pinch, now de- 
ceased, and one Morgan L. CoUuis, who is a 
citizen of Ohio, were elected directors of said 
banking association, and then and there en- 
tered upon their duties as directors. That a 
president and cashier were elected, and that 
the defendants, claiming to have complied 
with all the provisions and requirements of 
the above act to constitute a body corporate, 
to wit, on the 5th December, 1837, had a 
large amount of notes engraved, which were 
filled up and signed by the cashier and presi- 
dent, and commenced doing business as a 
banking association, and continued such busi- 
ness until the 1st September, 1838, when said 
bank failed, and ceased paying its notes, debts, 
and liabilities in specie, and also then and 
there ceased doing business as a bank, and 
became insolvent, and is still insolvent. That 
the defendants, as directors, became subject 
to an act entitled "An act to amend an act en- 
titled an act to organize and regulate banking 
associations, and for other purposes," approv- 
ed 30th December, 1837, and which took effect 
the 10th January ensuing. And the plaintiff, 
avers that he is the bearer and legal owner 
of the notes of said bank to the amount of 
fifteen himdred dollars, &c. Two general 
counts were added to the special count The 
defendants filed a general demurrer. 

In the argument the defendants insist— First, 
"that the laws under which the Bank of Sa- 
line was organized are imconstitutional." The 
constitutionality of these acts was considered 
and decided by this court, in the case of Fal- 
coner T. Campbell [Case No. 4,620], and being 
satisfied with that opinion, we deem it unnec- 
essary again to examine the question. The 
second groimd of objection is— that "the dec- 
laration does not show that the defendants, 
as directors, are liable for the debts of the 
bank, declared on." 

The 2oth section of the act of the loth of 
March, 1837, provides, that: *'The total amount 
of debts which such (banlving) associations 
shaU at any time owe, exclusive of property 
deposited in the bank, shall not exceed three 
times the amount of capital stock actually paid 
in and possessed; and for all excess and all 
deficits occasioned by the insolvency of such 
bank, the directors, in the first place, shaU be 
liable in their individual capacity, in the full 
amount of their real and personal property; 
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and each other stockholder shall thereafter be 
also liable to the amount of stock which he 
shall hold in such association, in proportion to 
his or her amoimt of.stock: provided, that any 
director who, if present, shall enter his pro- 
test, or, if absent, shall -within five days after 
his reiuru to said bank, enter his protest 
against certain loans, discounts, or issues, 
shall not be liable, further than other stock- 
holders, on such loans, discounts, or issues." 
Under this section, it is contended that the 
defendants, as directors, can only be made li- 
able for excess of debts incurred by the bank 
beyond the limitation imposed. And this con- 
struction is not controverted by the plaintiff. 
That part of the section which imposes a lia- 
bility on the directors, contemplates two dis- 
tinct grounds on which they are to be char- 
ged: 1st. For aU excess of debts above three 
times the amoimt of captitalstoek paid in; and, 
2d. For all deficits occasioned by the insolvency 
of the bank. In this view, the directors are 
liable for all excess of debts, without regard 
to the insolvency of the bank; and they are 
responsible for all deficits, in case of insolven- 
cy, without reference to excess of debts in- 
cm'red. The words seem to be susceptible of 
no other construction. If the section intended 
to make the directors liable for excess of debts 
only in case the bank were insolvent, a dif- 
ferent phraseology would have been used. But 
they are made liable for "all excess of debt 
and all deficits occasioned by the insolvency 
of the bank," Excess of debts beyond the 
limitation may be incurred, and yet the bank 
may remain solvent; and it may become in- 
solvent without incurring any obligation be- 
yond three times the amount of its capital 
stock. And can it be doubted that in either 
of these cases the words cited make the di- 
rectors liable; in the one case for the excess 
of debts, and In the other for the amount of 
deficits. If we are to judge of the intention 
of the legislature by the natural import of the 
words used— and I know of no other rule of 
construction— this must be the result. The 
proviso only exonerates a director from liabil- 
ity, except as a stockholder, from those debts 
accruing from "loans, discounts or issues" 
against which he has protested. There is then 
nothing in the proviso to modify or restrain 
the liability of the directors on the happening 
of the contingencies named, except as to debts 
against which a protest has been made. 

But there is no liability of the defendants 
under this section shown in the declaration. 
It is neither averred that an excess of debts, 
beyond the limitation, to the amount of the 
plaintiff's demand was incurred, nor that the 
ueficit on the insolvency equalled that sum. 
That the bank became insolvent is alleged, 
but there is no averment as to the amount of 
the deficit. In this respect the declaration is 
defective. The action being in the nature of 
a penalty, all the groxmds on which the liabil- 
ity was incurred should be specifically stated. 
' But it is insisted that the liability of the de- 
fendants attaches under the ameudatoiy bank 



law of the 30th of December, 1837, which took 
effect the 10th of January following. The 21st 
section of that act provides: "That the total 
amount of debts which such banldng associa- 
tion shall at any time owe, exclusive of prop- 
erty deposited in the bank, shall not exceed 
three times the amotmt of capital stock actu- 
ally paid in and possessed; and for all debts 
of such banking association, the directors 
thereof, if such association shall become in- 
solvent, in the first place, shall be liable in 
their individual capacity to the full amount 
which such insolvent association may be in- 
debted," &c. The bills on which this action 
is founded bear date the first of January, 
1838, and as no time is averred when these 
bills were issued by the bank, it is insisted 
that the day of their date must fix the time 
of their emission. And that as this was prior 
to the amendatory law, there can be no liabil- 
ity of the defendants under the above section. 
That from the nature of this law it must re- 
ceive a strict construction. That at the time 
the debt set up hj the plaintiff was incurred 
by the bank, the law then in force imposed a 
limited and different liability on the defend- 
ants, which cannot be increased or modified 
by the amendatory law. That the legislature 
had not the power to give the second act a 
retrospective effect; and if they had such 
power, that in no part of the act does it ap- 
pear that such an effect was intended to be 
given to it. 

On the other side it is contended that the 
power reserved by the legislature in the 
first law to "alter or amend the act, and to 
dissolve any association to be incorporated 
under its provisions, by a vote of two-thirds 
of each house," places the whole charter 
under legislative discretion. -That if the leg- 
islature may dissolve the charter, they may 
change it so as to increase or modify the 
liability of the defendants, as well as it re- 
gards past as future transactions. The pow- 
er reserved in the first law may be exer- 
cised at the discretion of the legislature. 
Under it the charter may be dissolved or 
modified, but acts which were in themselves 
innocent, or involved only a limited responsi- 
bility, cannot be essentially changed by sub- 
sequent legislation. But it is not perceived 
how this principle is involved in the present 
case. Under the amendatory law the di- 
rectors are made responsible for the debts of 
the bank, on its becoming insolvent. And it 
appears from the declaration that the Saline 
Bank became insolvent the first of Septem- 
ber, 1838. This was long after the amenda- 
tory law took effect. The act of insolvency 
fixes the responsibility of the defendants. 
We must look to that act, and not to the 
time the debts of the bank were contracted. 
Without reference to the time the debts wer« 
incurred, the act declares if the bank shall 
become insolvent, the directors shall be lia- 
ble for the full amount of its debts. Now 
it can be a matter of no importance when 
the debts were contracted. The Saline Bank 
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dofis not appear to have become insolvent 
by issuing tlie notes on ■whieli tltis action is 
founded. It did business up to tlie first of 
September, 1838^ wlien it became insolvent. 
If tbe act of insolvency, on wbicb the liabil- 
ity of the defendants attaches, had occurred 
before the amendatory act took effect, the 
objection of the defendants' counsel would 
be unansTverable. For aught that appears, 
the' notes in question -were properly issued 
by the bank, for ita business \7as continued 
many months afterwards. From the face" 
of the declaration, the bank must be pre- 
sumed to have been in a solvent state, not 
only when these notes bear date, but on the 
10th January, 1838, when the amendatory 
law took effect. The defendants, then, were 
the directors of a solvent bank, when this 
law prescribed their duty. Their functions 
were discharged under it, and they were 
subject to all its provisions. Bight months 
after the law was in force the bank be- 
came insolvent, and under the act they were 
made liable, by this insolvency, for the debts 
of the bank. Now would it not be a most 
strange and forced construction, to hold, that 
they are only liable for debts contracted 
after the law took effect? The law declared, 
if the bank became insolvent under their 
management, they should be responsible for 
all its debts. And this provision applies as 
well to banks in operation, as to banks that 
might afterwards be established. If this be 
not the true construction of the act, the pro- 
vision was worse than useless in regard to 
existing institutions. If the directors under 
it can only be held liable for debts con- 
tracted after the law took effect, the main 
object of the legislature wiU be defeated. 
They unquestionably intended to secure a 
faithful discharge of duty by the directors 
of banks in operation. And no hardship is 
perceived in applying the provisions of the 
law to existing banks. If the insolvency ex- 
isted before the law took effect, the directors 
could not be held liable under it But if the 
insolvency occur under the law, why may 
they not be held responsible. They were 
aware of the responsibility under which their 
duties were discharged, and if, with their 
eyes open, they incur the penalty, ought it 
not to be enforced against them? No retro- 
spective effect is given to the law by this 
construction. The contingency on which the 
liability attaches happens under the law. 
And the debts of the bank then existing, 
are the only debts for which the directors 
are liable. They knew the amount of the 
debts when the law took effect; and the 
bank being then solvent, they were bound 
to keep it so. And if, by increasing its re- 
sponsibilities, they reduced it to insolvency, 
are they not justly, as the law provides, 
bound for its debts? The time at which 
those debts were contracted is not referred 
to in the law, nor is it of any importance. 
The time of the insolvency only is important. 
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This makes the directors responsible for the- 
existing debts of the bank. 

The objection that the special count does- 
not aver that the notes described in it were 
neither presented to the bank, nor paid by 
it, seems not to be well taken. The general 
averment in the conclusion of the declara- 
tion that the bank had not paid, though 
often requested, &c., is sufficient under the 
circumstances of the case. Indeed the aver- 
ment of insolvency would seem to render 
unnecessary a presentation of the notes. The- 
organization of the bank is well alleged in 
the special count. And as this count is- 
deemed sufficient to maintain the action by 
the court, the objections to the general 
counts wiU not be examined. 

It is objected that the remedy of the plain- 
tiff is in equity and not at law. The 42d 
section of the act to provide for the volun- 
tary dissolution of corporations, &c., ap- 
proved April 15th, 1839, provides that "when- 
ever a creditor of a corporation shall seek 
to charge the directors, trustees, or other 
superintending officers of such corporation, 
or the stockholders, on account of any lia- 
bility created by law, he may file his bill for 
that purpose, in the court of chancery, which 
shall possess jurisdiction to enforce such lia- 
bility, and may proceed thereon as in other 
eases," &e. This law gives jurisdiction to a 
court of chancery, in a case like the present. 
But this does not take away the common 
law jurisdiction, which gives an appropriate 
remedy. If the creditor wishes to prosecute 
the directors of the bank only, he must bring 
his action at law. A remedy by bill in 
chancery subjects him to delay, and a dis- 
tribution of the assets of the bank. By the 
43d section of the above act, if the bank 
has no effects, a decree may be made against 
th.e directors. But the 44th section provides 
that, "upon a final decree upon any applica- 
tion to restrain a corporation, or upon any 
bill filed against the directors or stockhold- 
ers, the court shall cause a just and fair dis- 
tribution of the proceeds of the property and 
effects of such corporation, to be made 
among its fair and honest creditors, in the 
order and proportion herein before provid- 
ed," &c. This remedy then is very different 
from the remedy by action at law. The per- 
sonal liability of the directors for the debts- 
of the bank, "in the first place" as provided 
by the act, is not enforced by a. chancery 
proceeding. But if there were no difference 
in this respect, the remedy at law would not 
be impaired by the relief which a court of 
chancery may afford. In no part of the act 
is it provided that the relief by bill shall be 
exclusive. 

It is insisted if an action of law may be 
sustained under the statute, it should be 
brought against each director individually. 
Under both statutes, the directors, on the in- 
solvency of the bank, are made jointly liable 
for its debts. They should then be sued » 
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jointly, as has been done in this case. But it 
is objected, that on a joint liability of in- 
dividuals, all must be sued. And that in 
the present case, Collins, who was a director, 
and jointly liable with the other defendants, 
has not been sued. Collins, it is averred in 
the declaration, is a citizen of Ohio, and 
consequently not within the jurisdiction of 
the court. The 1st section of the act of con- 
gress of 1889 obviates this exception. It ex- 
pressly authorises the court to take jurisdic- 
tion "and proceed to the trial and adjudica- 
tion of such suit between the parties who 
may be properly before it; but the judgment 
or decree entered thereon shall not conclude 
or prejudice other parties not served with 
process." But as the act authorises a party 
not served with process, and who may be 
without the jurisdiction of the court, volun- 
tarily to appear, it is insisted that the pro- 
cess should be ag^nst such party, otherwise 
he cannot claim the benefit of the statute. 
Under the limited jurisdiction of this court, 
the plaintife must allege, in his declaration, 
the citizenship of the defendants, as well as 
of himself. Not being a citizen of Michigan, 
he could not declare against a citizen of Ohio. 
Such an error would be fatal on demurrer. 
The form of pleading must be adapted to 
the requisitions of the statute. Should Col- 
lins In this case voluntarily appear and claim 
under the statute to be made a defendant, 
the court would give leave to the plaintiff 
to amend his declaration to meet the case. 
But unless this contingency shall occur, no 
reason is perceived for changing the form of 
the declaration. The excuse for not making 
Collins a defendant is sufficiently alleged. 
The demurrer is overruled. 

[See Case No. 17,549.] 



Case No. 17,549. 

WHITE V. HOW et aL 

> [3 McLean, 291.] i 

Circuit Court, D. Michigan. Oct, 1843. 

Banks— Tjiabiltty op DiitECTORS— Notes Fradd- 

olentlt clhculated — aots of aobnt — 

Plea of Dischakge in Bankrdptcy. 

1. A plea to an action against the directors 
of a hank, under the Michigan act of 1837, 
which makes them personally liable, where the 
bank is insolvent, &c. which avers the notes 
on which the action was brought were fraud- 
ulently put into circulation, is no answer to 
the declaration. 

2. The plaintiff must be connected with the 
fraud, or at least ^ave had notice of it. 

3. A bank is answerable for the acts of its 
agent. And it is immaterial how notes get 
into circulation, if they come into the hands of 
the holder l3ona fide. 

4. The proceeding by the bank commissioners 
under the statute is no bar to an action against 
the directors, to make them personally liable. 

X [Eeported by Hon. John McLean, Circuit 
Justice.] 
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5. All that the holder of the notes could claim, 
from such a proceeding, would he a pro rata 
payment of the assets. 

6. That plea is defective which, admitting its- 
averments to be true, does not constitute a bar 
to the action. 

7. A plea of bankruptcy which sets out the- 
certificate and discharge, as required in the- 
4th section, is good. 

[Cited in Lathrop v. Stuart, Case No. 8,- 
113.] 

Mr. Seaman, for plaintifC. 
Romeyn & Miles, for defendants. 

McLEAN, Circuit Justice. This action Is- 
brought against the defendants, as directors- 
of the Salme Bank of Michigan, charghig them 
with the amount of plaintiff's demand, -under 
the statutes of the state, for a violation of 
law which regulated their duties. At October 
term, 1842, this case was before the court on 
a demurrer to the declaration, which was- 
overruled, and leave was given to the defend- 
ants to plead, &e. [Case No. 17,548]. 

The 2oth section of the act of the Ipth' 
of March, 1837, in relation to banks, declares, 
that, if the total amount of debts shall at 
any time exceed three times the amount of 
capital stock paid, "for aU such excess and 
all defidts, occasioned by insolvency of such 
bank, the directors, in the first place, shall 
be liable in their individual capacity," &c. 

The general issue was first pleaded. 

2. That the bank notes on which the action. 
is founded, with others, came into the posses- 
sion and control of one Lewis Goddard, who, 
without the sanction of the bank, fraudulently 
used the same for his own purpose, and that 
the bank never received any value therefor. 
Without this, that the notes described in the- 
plaintiff's declaration, as held by him, were- 
issued by said bank. To this plea there was a 
demijrrer. This plea is bad. It would not be- 
sustainable if the action were against th& 
bank. It is a well-established rule that every 
legal intendment is^made against the plea. It 
does not show how the notes came into the- 
hands of Goddard. If they were placed in his 
hands as agent of the bank, it would be clear- 
ly bound for any exercise of bad faith on his 
part, unless fraud in the plaintiff were alleged, 
which is not done. But, admit that the notes 
were obtained by Goddard fraudulently and 
put into circulation, if they come into th& 
hands of an innocent holder in the ordinary 
course of business, the bank is bound to pay 
them. The notes were payable to bearer, 
and passed by delivery. It Is then a matter of 
no importance, as regards the right of the 
plaintiff, how the notes were put into circu- 
lation, if they came into his possession with- 
out notice of fraud or unfairness; and as this 
is not averred in the plea, it cannot be pre- 
sumed. 1 Bos. & P. 650; Bay v. Coddington, 
5 Johns Ch. 56-58; Story, Ag. 451, 453, 464r- 
4^7. 

3. The defendants plead that the bank com- 
missioners, on the 1st of November, 1838, 
filed a bill against the bank, under the act of 
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tlie state, and that before the commencement 
of this suit John B. Gnilteau was -appointed 
by the chancellor receiver of the property and 
effects of said bank, with all the power and 
authority, and subject to all the obligations 
and duties imposed upon such receiver, by the 
statute in such case made, and that he con- 
tinued to be such receiver till after the com- 
mencement of this suit, &;c. And they further 
aver, that before the commencement of this 
suit, the notes were deposited with said re- 
ceiver as a part of the liabilities of said bank, 
and were held by him in trust for the owners 
thereof, to be paid out of the assets of the 
bank. And the defendants aver that the said 
notes were in the hands of the receiver a long 
time after the suit was commenced. 

This plea is no answer to the declaration. 
There is no averment that any part of the 
notes were paid by the receiver, or that he 
had any assets in Ms hands out of which" 
they could be paid. The proceedhig under the 
statute was with the view of dosing the opera- 
tions of the bank, and to secure its creditors. 
The present action is against the directors, on 
a liability incurred by them personally, by 
excessive issues of paper. The proceeding un- 
der the statute is no bar to this action. All 
that could be claimed by the defendants is, 
that the assets of the bank should be applied 
pro rata to discharge the notes held by the 
plaintiff; but there is no averment of assets. 

4. This plea varies in language from the 
third, but is not different ha principle. 

5. This plea sets* out the proceeding in chan- 
cery, mjunetion, receiver, and avers that at 
the time of the appointment of the receiver 
the notes were the property of the bank, in 
the possession of Its agents and ofB.cers, This 
is not a suflB.caent answer to the declaration. 
The facts of the plea may all be admitted, and 
yet it does not follow that the plaintiff has 
no right to recover. The question is, were 
the notes on which the action was founded the 
property of the plaintiff, •and is he still the 
owner, now that he asks judgment on them? 
A traverse, then, of the facts of the plea would 
not raise the main point in the ease, as to 
the right of the plaintiff. A traverse must not 
be of matter of inducement, but of the main 
and turning points in the ease. 

The same remarks apply to the 7th plea. 
Upon the whole, the demurrer to the pleas 
above enumerated is sustained. There is still 
a plea of bankruptcy by Wallace, one of the 
defendants. It is objected that this plea is 
defective, as it does not set out the proceedings 
under which the bankruptcy was decreed. 
The fourth section of the bankrupt law pro- 
vides, that "such discharge and certificate, 
when duly granted, shall, in all courts of 
justice, be deemed a full and complete dis- 
charge of all debts, contracts, and other en- 
gagements of such bankrupt, which are prova- 
ble under this act, and shall be and may be 
pleaded as a full and complete bar to all suits 
brought in any court of judicature whatever, 
and the same shall be conclusive evidence. 



of itself, hi favor of such bankrupt," &c. The 
plea is substantially good. It is not necessary 
to set out in such plea more than the certifi- 
cate and discharge duly authenticated. The 
above provision makes these evidence, and 
conclusive evidence, unless the proceedings 
shall be shown to have been fraudulent. 
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WHITE V. JONES. 

[6 N. B. R. 175; 1 29 Leg. Int. 325.] 

District Court, D. Kentucky. 1873. 

EANKBDPTcr— Consignment to Insolvent— Right 
TO Proceeds — Evidence. 

A. consigned goods to B. with orders to sell 
them and take negotiable notes payable to his 
order, B. sold the goods to C, taking negotia- 
ble notes payable to himself instead of to A. 
At the time of the sale, C. was accommodation 
endorser for B. to a large amount. B. discount- 
ed the notes above mentioned and paid the pro- 
ceeds to C. to apply towards taking 'up the 
notes on which C, was endorser. B, was insol- 
vent at this time, and shortly thereafter was ad- 
judged a bankrupt His assignee brought suit 
and recovered the amount thus paid to 0. on 
the ground that he, 0., had reasonable cause to 
believe B. was ins6lvent when he received. the 
money. A. filed a bill in equity to recover the 
money in the hands of the assignee, claiming 
that as it never belonged either to B. or C. he 
ought to be allowed to assert his right to it. 
The court held tliat it was not shown that the 
money paid to C. by B. was the product of the 
sale of A.'s goods, that although the bill alleges 
the whole of it was thus derived, and the alle- 
gation is not denied by the answer, the allega- 
tion is not on this account to be taken as true, 
that it is only an allegation of some fact which 
is presumed to be within the knowledge of the 
party answering, that can be taken as true, 
simply because it is not denied. The court 
further held that the fund having been recov- 
ered not in virtue of any right in the complain- 
ant personally, but in vktae of the rights of the 
bankrupt's creditors generally and in virtue 
of the clear legal right of all the creditors, un- 
der the bankrupt law, it must be distributed 
among them generally and not given to one. 

Some time prior to February twenty-sev- 
enth, eighteen hundred and seventy-one, the 
complainant. White, consigned to the bank- 
rupts, Schiekedantz & Sewell, one hundred 
and twent7-five barrels of whislsy, for sale, 
directing them to sell and take negotiable 
notes, payable to his order. Schiekedantz 
i& Sewell sold all the whisky, between the 
twenty-seventh of February, eighteen hun- 
dred and seventy-one, and March fourth, fol- 
lowing, to Boes & Lucking, taking negotia- 
ble notes payable to themselves instead of 
White. At the time of the sale, Boes & 
Lucking were accommodation endorsers for 
Schiekedantz & Sewell to the amount of six 
thousand four hundred dollars. Schieke- 
dantz & Sewell caused all the notes which 
they had received on the sale of whisky to 
be discounted in bank, and sometime be- 

' 1 [Reprinted from 6 N. B. B. 175, by permis- 
sion.] 
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tween the first and fifteentli of March, 
eighteen hundred and seventy-one, paid to 
Boes & Lucking six thousand two hundred 
dollars, with the understanding that Boes & 
Lucking would appropriate the same to the 
taking up of the hills on which they were 
endorsers, as mentioned ahove. Schicke- 
dantz & Sewell, at the time of the payment 
to Boes & Lucking, were insolvent, contem- 
plated insolvency, and were, on the eleventh 
of April, eighteen hundred and seventy-one 
on the petition filed against them by one of 
their creditors, John D. Harris, adjudged 
bankrupts. Afterward S. B. Jones, the de- 
fendant, as assignee of the estate of Schlck- 
edantz & ^Sewell, brought suit against Boes 
& Lucking, under the provisions of the 
thirty-fifth section of the bankrupt act, and 
recovered from them the six thousand two 
hundred dollars, on the ground that the pay- 
ment had been made by Schickedantz & 
Sewell, at a time when they were insolvent, 
and that Boes & Lucking, who were their 
creditors, had reasonable cause to believe 
them to be insolvent, and that the payment 
made by them was a preference, and a 
fraud upon the bankrupt act. In this suit 
it did not appear that the six thousand two 
hundred dollars, which had been paid to 
Boes & Lucking, was the same money that 
was derived from the discount of the notes 
given by them on account of White's whis- 
ky, but it did appear that the money was 
for the most part withdrawn from the bank 
by Schickedantz & Sewell, and mingled with 
their other moneys. The bill, however, alleges 
that the money paid to Boes & Lucking was 
the proceeds of the sale of White's whisky, 
and this is not denied by the answer of the 
assignee. The complainant. White, seeks 
to recover the money in the hands of the 
assignee which was recovered from Boes & 
Lucking, claiming that, as it never belonged 
to Schickedantz & Sewell, or to Boes & Luck- 
ing, he ought to be allowed now to assert 
his right to it, the same as if it had been 
found by the assignee in the hands of Schick- 
edantz & Sewell in trust for complainant 
That the fraudulent transfer to Boes & Luck- 
ing did not confer any rights upon the as- 
signee in regard to the fund, other than what 
he would have had if such transfer had not 
been made. 

BALLARD, District Judge. I- have re- 
luctantly come to the conclusion that com- 
plainant has not made out a case which en- 
titles him to any relief. It is not shown, 
that six thousand two hundred dollars, paid 
by Schickedantz & Sewell to Boes & Luck- 
ing, were the product of complainant's 
whisky. I may conjecture that a part, nay, 
that a large part of this sum was derived, 
but the fact is not satisfactorily proven. 
The bill, it is true, alleges that the whole of 
It was thus derived, and the allegation is 
not denied by the answer, but the allega- 
tion is not on this account to be taken as true. 
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The rule in chancery pleadings is not that 
every allegation of a bill be taken as true, 
simply because it is not denied in the an- 
swer. If any allegation is to be taken as 
true, simply because it is not denied, it is 
only an allegation of some fact which is 
presumed to be within the knowledge of the 
party answering. Now there is no ground 
for presuming that Jones knew that the 
money which Schickedantz & Sewell paid 
Boes & Lucking was derived from complain- 
ant's whisky; and, therefore, if I have 
stated the rule of equity pleading correctly, 
the allegation of complainant's bill, that it 
was so derived, though not denied by Jones, 
is not to be taken as true. But assuming 
the fact to be as alleged, stiU it is undenia- 
ble that qomplainant could not recover the 
money from Boes & Lucking without show- 
ing that they knew it. The moment the 
money was paid to them, under circumstan- 
ces which were entirely lawful, but for the 
provisions of the bankruptcy statute, it was 
free from all trust and claim in behalf of 
the complainant. There is no allegation in 
the biU that Boes & Lucking knew whence 
the money paid them was derived, and, 
therefore, it must be assumed they were 
ignorant of the fact. Now, I think if com- 
plainant could not have followed the money 
into the hands of Boes & Lucking; if his 
lien ou the trust in it was destroyed when 
it was received by Boes & Lucking, then he 
cannot follow it into the hands of the as- 
signee in bankruptcy who recovered it of 
Boes & Lucking, not on the ground that they 
received it knowing the complainant's right 
or claim, but on the sole ground that they 
received it contrary to the provisions of the 
banlixuptcy statute. 

It cannot be maintained that the assignee 
holds the money subject to the same trust 
and equities which attached to it when it 
was in the hands of the bankrupts. If he 
had received it from them, or had received 
it as their right, then he would have no bet- 
ter right to it than they, and if in his hands, 
it would be subject to every equity 'to which 
it was subject in their hands. But he did 
not receive it from them or recover it on 
the ground of any right in them. They had 
effectually parted with iheir right. The as- 
signee recovered it in spite of their effort to 
part with it, and not as their representative, 
or as the representative of complainant, but 
as the representative of the bankrupts' cred- ' 
iters. He recovered not because the bank- 
rupts had defrauded complainant, but be- 
cause they had committed what is made by 
the thirty-fifth section of the bankrupt act a 
fraud on their creditors generally. As I 
view the case, the fund having been recov- 
ered, not in virtue of any right in complain- 
ant personally, but in virtue of the rights of 
the bankrupts' creditors generally; not In 
virtue of any peculiar equity in any particu- 
lar creditor, but in virtue of the clear legal 
right of aU the creditors under the bankrupt 



WHITE (Case No. 17,552) 



[29 Fed, Cas. page 1022] 



law, it must be distributed among the cred- 
itors generally, and not given to one. Let 
the bill be dismissed with costs. 
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WHITE (LAWRENCE v.). See Case No. 8,- 
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Case M"o. 17,551. 

WHITE V. LEAHY. 

[3 Dill. 378.] 1 

Circuit Court, D. Kansas. 1874. 

JoDioiARY Act — Chose in Action — Kights of 
Assignee— Suit in Fedebal Court. 

Under the 11th section of the judiciary act [1 
■Stat. 78] the assignee of a chose in action may- 
sue in the federal court if the assignor might 
at the time suit was brought have there prose- 
<:uted the suit if no assignment had been made; 
and this, although the assignor was at the 
time the assignment was made, a citizen of the 
same state witli the maker. 

[Cited in Jones v. Shapera, 57 Fed. 461.] 

Bill to foreclose mortgage brought by the 
plaintiS as an assignee of the note and mort- 
gage in suit. The plaintiff is a citizen of 
Missouri. The maker of the note secured by 
the mortgage, and who is the mortgagor, and 
Is also the present defendant, is a citizen of 
Kansas, and was at the time the note and 
mortgage were made and assigned to the 
plaintiff. The payee at the time the note 
was made and the mortgage executed was al- 
:S0 a citizen of Kansas, and he was also a 
■citizen of that state when he indorsed the 
note and assigned the mortgage and delivered 
the same to the plaintiff in Missouri. But at 
the time this suit was brought he (the payee) 
was a citizen of another state (Texas) than 
Kansas. The question was, whether this 
court had jurisdiction of the suit. 

N. O. McFarland, for plaintiff. 
McComas & McKeighan, for defendant 

DILLON, Circuit Judge. The judiciary act 
<seetion 11) provides that no district or cir- 
cuit court shall have cognizance of any suit 
to recover the contents of any promissory 
note or other chose in action in favor of an 
assignee unless a suit might have been prose- 
cuted in such court to recover the said con- 
tents if no such assignment had been made," 
etc. 

If no assignment of this note had been 
made, the assignor might, being at the time 
when suit was brought a citizen of Texas, 
have then commenced it; and under the stat- 
ute his assignee has the same right. If the 
restriction on the assignee does not exist at 
the time suit is commenced, the court h^s 



1 [Reported by Hon. John P. Dillon, Circuit 
Judge, and here reprinted ,by permission.] 



jurisdiction if the case involves the requisite 
amount and is between a citizen of the state 
where the suit is brought and a citizen of an- 
other state. The plea to the jurisdiction is 
overruled. Plea overruled. 

See Thaster v. Hatch [Case No. 13,866], and 
the change in -the 11th section of judiciary act 
by the act of March 3, 1875 [18 Stat 470]. 
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WHITE V. Mcdonough. 

[3 Sawy. 311.] i 

District Court, D. California. March 24, 1875. 

LiABiiiiTr OF Master op Vessel — Soldier Dis- 
charged AT Sea— Status. 

1. The master, as well as the owners of a 
vessel, is a common carrier, and is personally 
responsible for his own negligence and mis- 
feasances. 

2. A soldier on board ship, for whose trans- 
portation the government had contracted, was 
discharged at sea during the voyage. Hdd, 
that after his discharge the legal relation of 
passenger to master did not exist between him 
and the master, and that it was no breach of 
duty on the part of the master to allow the 
soldier to be subjected to military discipline as 
he was when the contract for carrying him 
was made and the voyage began. 

[Cited in brief in Spohn v, Missouri P. Ry. 
Co., 87 Mo. 77.] 

This is a libel filed against the master of 
the steamship Montana to recover damages 
for an assault alleged to have been commit- 
ted, in the presence of and with the express 
consent of the defendant, upon the libellant, 
by the commanding officer of troops on board 
the ship. 

The libeUant was a. musician In the regular 
army, and as such was put on board the 
Montana, at the mouth of the Colorado river, 
for transportation, with a detachment of two 
hundred and thirteen officers and men. The 
transportation was paid for by the govern- 
ment. 

While at sea the libellant's term of service 
expired, and he received an honorable dis- 
charge in due form. 

After libellant had received his discharge, 
the colonel commanding the troops, or his 
adjutant, for some breach of military disci- 
pline, ordered him below to work in the coal 
hold, and the order was enforced, so far as 
to keep libellant below a short time. Tie 
nest day he was ordered to be taken below 
again, aiSd before going White went to the 
master of the ship with his discharge, which 
the master read. White demanded protec- 

1 [Reported by L, S. B. Sawyer, Esq., and 
here reprinted by permission.] 
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-tion of him, claiming to be a citizen and 
passenger. 

The master went to the colonel command- 
ing the troops and stated White's complaint 
■to him. The colonel replied by reading the 
■sixtieth article of war, and claiming that 
White "was still serving with the army un- 
■der that article, and told the master he had 
■better not interfere. The master then told 
White he could do nothing for him, and 
"White went below again, where he stayed 
-about three minutes. He was kept under 
:guard all of one day. It is not claimed that 
White was treated with any undue rigor or 
severity, if he was subject to military dis- 
cipline, and it is admitted that the same 
-acts done without authority to a passenger, 
in the ordinary sense of that word, would be 
-gross ill treatment and wholly unjustifiable. 

Q. W. Tyler, for llbellant. 
W. W. Crane, for defendant. 

HTT.LYER, District Judge. The first point 
.argued by the defendant, with much seeming 
•confidence, is that White cannot maintain 
this action against the master of the ship. 
If White, it is said, was a passenger, and 
•the passenger contract was violated, his 
remedy is against the owner. The master 
Tieing merely the agent of the owners, his 
omission to perform a duty which the own- 
ers may have owed to the passenger, under 
their contract as common carriers, does not 
give the passenger any right of action 
against the master. 

No authorities were cited in support of 
this position; and I do not think the law 
■will sustain it 

Both the owners and the master are re- 
igarded as common carriers. For his own 
negligences and misfeasances, the master is 
liable, and there appears to be no distinc- 
-tion in principle between this case and many 
■which are found in the books against the 
masters, such as for injuries to property 
.arising from his negligence or unskillf ulness, 
permitting one of his subordinate oflleers to 
maltreat a seaman, for indecent behavior to 
A female passenger, and the like. 

The master has duties and obligations of 
lis own for a breach of which he is person- 
ally responsible. Among his duties is that of 
interposing his authority to protect both passen- 
ger and seaman from maltreatment while on 
board his ship. "He is armed," says the judge 
.of this coxurt, "with absolute authority and 
corresponding responsibilities. He has such 
authority— and a like duty— to protect the 
crew from the brutality of officers. What 
he permits he is justly considered to com- 
mit; and he permits that which he does not 
T>y a prompt exercise of his authority, pre- 
vent" Anderson v. Ross [Case No. 361]. In 
■j*espect to passengers the master owes a still 
higher and more delicate duty. Chamber- 
lain v. Chandler [Id. 2,573]. 

The libel in this case states a good ground 



of action against the master, and if the 
proofs support it, the libellant ought to have 
a decree for damages. 

It is urged that White was not a passenger 
in the proper sense of that word; that sol- 
diers on board are not passengers, and that 
White after his discharge continued under 
the military jurisdiction of the officers com- 
manding the detachment of soldiers. 

The truth is, that White was neither pas- 
senger nor soldier at the time the alleged 
wrongs were done to him. He had made no 
contract for his carriage on the ship; that 
was with the government The legal rela- 
tion of master to passenger did not exist; 
nor was White a soldier after his discharge; 
nor did he come within the sixtieth article 
of war, as a person serving with the armies 
of the United States in the field. "Persons 
serving with the armies," says Benet, (page 
29), "include all who derive their compen- 
sation from private sources as servants," 
etc. The article evidently refers to persons 
who connect themselves voluntarily with the 
army. After White was discharged, he in- 
sisted on his rights as a citizen; did not 
willingly connect himself with the command 
for any kind of service, and it seems to me 
that the conduct of the officer in command 
was arbitrary and unjustifiable either by law 
or military necessity. 

It has been held that a man may be aboard 
of a ship and be neither master, crew, cargo 
nor passenger, and that soldiers on board 
under the command of their officers are not 
passengers in the strict sense. The Merri- 
mac [Case No. 9,473]. In the case of The 
Hanna, 15 Law T. (N. S.) 334, Dr. Lushing- 
ton held that one who had paid no passage- 
money, but who went on board at the re- 
quest of the master and messed with him 
upon the understanding that he should do 
what he could in the work of the ship for 
his passage, was neither crew nor passenger; 
that he was, in fact, a nondescript 

White's status on board, after his dis- 
charge is equally hard to describe. This 
case must be decided on its own peculiar 
facts, and the question is whether, under all 
the circumstances, there was any breach of 
duty on the master's part 

The government had contracted for his 
transportation to San Francisco, and White 
would have no action against the master 
for a breach of that contract The Merri- 
mac, supra. White cannot sue as a passen- 
ger for a breach of the master's express or 
implied contract with him, for there was 
none. White came on board as a soldier, 
subject to the orders of the officer in com- 
mand, and the master left him in that con- 
dition, and did transport him with the rest 
of the command, as the contract with the 
government required. Was the master 
bound to take notice of the change in White's 
relations to the military authorities which 
happened during the voyage— a change en- 
tirely independent of his contract and to 
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which he had neither assent nor dissent to 
gire? At the time White received the treat- 
ment complained of, he was dressed in army 
clothing and was messing with the soldiers. 
It seems to me that under these circumstan- 
ces the master was not required to do more 
than he did do for White's protection. His 
duty, under the contract with the govern- 
ment, was to transport the two hundred 
and thirteen officers and men (White be- 
ing one of them) to San Francisco, safely 
and securely. This he did. While this con- 
tract was being performed, it was not com- 
petent for the government, by the act of 
discharge, or White, by receiving it, to 
change its terms so as to give White new 
rights, or impose new obligations on the 
master. Therefore, when the master left 
White to the control of the military, as he 
was when he came on board, he violated 
no duty which the law imposed upon him 
as a carrier of passengers, under the exist- 
ing contract 

Nor do I think it would be right, in any 
event, to hold that the master was bound to 
know and to say that White was not subject 
to military discipline. White Avore the dress 
of a soldier, drew government rations and 
messed as and with the soldiers; and when 
the colonel insisted that he was a camp- 
follower and claimed a right to subject him 
to military discipline as such under the 
sixtieth article of war, while I think the 
colonel, although appearances were in his 
favor, was wrong, it would be unreason- 
able to hold the captain responsible for an 
error in the construction of a law of the 
army with which and the practice under it, 
he was ignorant Besides all this, the col- 
onel with his two hundred and thirteen men, 
was able to enforce his construction of the 
article against the master, for the time be- 
ing, if he saw fit, and he did manifest a de- 
termination to do so. 

Upon the whole case, then, I think the 
libel must be dismissed, with costs, and it 
is so ordered. 
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WHITE V. MACON. 

[3 Cranch, C. C. 250.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1827. 

ACCOUST— EVIDESCE. 

If an account be received and not objected to 
for several years, the jury may infer that it 
is correct. 

[See Baker v. Biddle, Case No. 764; Bain- 
bridge V. Wilcocks, Id. 755.] 

Indebitatus assumpsit for goods sold and 
delivered. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



The defendant, by letter, acknowledged 
himself to be indebted to the plaintiff, but 
did not state the amount. A witness testi- 
fied, that afterwards, and about three years 
before the commencement of this suit, he 
forwarded to the defendant an account, a 
copy of which he annexed to his deposition, 

Mr. Coxe, for plaintiff. 
Mr. Barren, for defendant 

THE COURT (THRUSTON, Circuit Judge, 
absent), instructed the jury, at the prayer of 
the plaintiff's coujisel, that it they believed 
from the evidence, that the defendant receiv- 
ed that account, and there be no evidence 
that he objected to its amount, they may in- 
fer that it was correct. 

Yerdict for plaintiff, $103, and interest from 
2d October, 1821. 

Motion for new trial overruled. See 5 Har. 
& J. 63. 



WHITS (MADLORY v.). See Case No. 8,- 
993. 

WHITE (MARIA v.). See Case No. 9,076. 



Case K^o. 17,654. 

WHITE V. NICHOLIiS et al. 

SAME V. ADDISON. 

[1 Hay w. & H. 123.] i 

Circuit Court, District of Columbia. December 
29, 1842.2 

LiBBL — ^Privileged Communications. 

1. A petition for the removal of an officer ad- 
dressed to the president is a privileged paper, 
and being such, the plaintiff, in an action for 
libel, can give in evidence the falsehood of the 
charges contained in the petition, or want of 
probable cause for the charges contained in 
said paper. 

2. Quaere, whether, in an action for libel, 
any other paper than the publication itself 
could be given to prove malice on the part of the 
defendant. 

At law. These actions were founded on a let- 
ter addressed to the president of the United 
States by the defendants, Charles C. Fulton, E, 
M. Linthicum, Rap. Semmes, O. M. Linthiemn, 
Wm. Robinson, Wm. S. NiehoUs and Paul 
Stevens, and written by the defendant Henry 
Addison, the successor of the plaintiff [Robert 
White] in the office of the collector of the port 
of Georgetown. 

Brent & Brent and Francis S. Key, for 
plaintiff, 
John Marbury, for defendant Addison. 
Joseph H. Bradley, for other defendants. 

The declaration in both suits contained each 
two counts, and were essentially the same, 
and depended upon the same facts. That the 
defendants published several libels; by rea- 

1 [Reported by John A. Hayward, Esq., and 
Geo. C. Hazleton, Esq.] 

2 [Reversed in 3 How. (44 U. S.) 266,] 
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son of the publication of said libels plaintiff 
was removed from his office of collector of the 
port of Georgetown and was deprived of the 
emoluments and income of said office. The 
defendants pleaded not guilty. The causes 
came on for trial and were tried together. 
Certain instructions were prayed for by the 
counsel for the plaintiff common to both. Ex- 
ceptions were taten by the plaintiff on the 
court refusing to give the instructions as 
prayed. The jury brought in a verdict of not 
guilty in both cases. 

These cases were taken to the supreme court 
of the United States on exceptions, where the 
judgments of the circuit court were reversed 
and the causes remanded for a new trial. 3 
How. [44 U. S.] 266. 

NOTE. The supreme court, through Justice 
Daniels, said, in 3 How. [44 XJ. S.] 287: "That 
the excepted instances shall so far change the 
ordinary rule with respect to slanderous or libel- 
lous matter as to remove the regular and usual 
presumption of malice, and to make it incum- 
bent on the party complaining to show' malice, 
either by the construction of the spolien or writ- 
ten matter, or by facts and circumstances con- 
nected with that matter, or with the situation 
of the parties, adequate to authorize the con- 
elusion." After deciding that malice may be 
proved, the court proceeded to remark (page 
291) that the only remaining question necessary 
to be considered in these cases, is that which re- 
lates to the rulings of the court below, excluding 
the publication declared upon from going to the 
jury in connection with other evidence to estab- 
lish the existence of malice. And, on page 292; 
"If the publication declared upon was to be re- 
garded as an instance of privileged publication, 
malice was an indispensable characteristic 
which the plaintiff wotild have been bound to 
establish in relation to it. The jury and the 
jnry alone, were to determine whether this mal- 
ice did or did not mark the publication. The 
rule has, by numerous adjudications, been pla- 
ced beyond doubt or controversy, that the ques- 
tion of malice is to be submitted to the jury up- 
on the face of the libel or publication itself." 



WHITE (NICHOLLS v.). 
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See Case No. 10,- 



Case No, 17,565. 

WHITE V. PERKIN. 

[1 Cranch, C. O. 50.] i 

Circuit Court, District of Columbia. Jan. 
Term, 1802, 

CONTBIBOTION BT SURETT. 

Judgment will not be rendered on motion of 
one surety against another, unless the insol- 
vency of the principal be fully proved. 

Motion by White, under the act of assem- 
bly, Rev. Code, 292, for judgment against 
Perrin as a co-surety for Miller; Kennedy, 
the creditor, having recovered judgment for 
the whole debt against White, 

Refused, because the insolvency of Miller 
was not fully proved. 



WHITE V. RAFTERY. See Case No. 8,775. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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WHITE V. RED' CHIEF. 

[1 Woods, 40.] 1 

Circuit Court, D. Louisiana. April Term, 1870. 

COKFISCATION OP HOSTILE VESSEL— ChARACTEB OP 

Owner — Residence withix Insor- 

REOTIOSARY LiNES. 

1. A capture of a steamer, within the insur- 
rectionary district, by the forces of the United 
States, vested in tiie government of the United 
States an absolute title to the property, without 
the necessity of any legal condemnation. 

2. The fact that the libellant, who was at 
the time of the capture resident in the district 
in insurrection, afterwards came into the Unit- 
ed States and took the oath prescribed by the 
acts of congress, could not divest the title of 
tie government. 

[Appeal from the district court of the United 
States for the district of Louisiana.] 

C. S. KeUogg and R. H. Shannon, for libel- 
lant. 
C. Roselius and R.- Waples, for respondent. 

WOODS, Circuit Judge. The libel in this 
case was filed June 3, 1864, and alleges in 
substance that libellant is a resident of the 
city of New Orleans, and that the steamer 
libelled was in charge of S. B. Holabird, chief 
quartermaster of the department of the Gulf. 
That libellant is the lawful owner of the 
steamer Red Chief, and for a long time had 
the possession of her as ownei'. That on the 
nth day of March, 1863, libeUant purchased 
said steamer at Shreveport, Louisiana, for his 
own individual use and profit. That on the 
12th of March, 1863, while libellant was mak- 
ing a trip on his own account for private par- 
ties on the Mississippi and Red rivers, the so- 
called Confederate States government seized 
and impressed said boat against his will and 
consent. That a military force with an offi- 
cer was sent on board said steamer and he 
was compelled to submit to their orders. 
That the so-called Confederate States govern- 
ment, by its officers and men, took said steam- 
boat to Port Hudson, where it remained till 
that place surrendered to the United States 
forces on July 8, 1863, when said boat was 
taken in possession and turned over to said 
Holabird, chief quartermaster of the depart- 
ment of the Gulf. That libellant is and ever 
has been a loyal citizen of the United States, 
and has never aided or abetted the Rebellion 
by word or deed, but has taken the oath pre- 
scribed by the proclamation of the president 
of December 8, 1863, and before then, to-wit, 
on October 15, 1863, had talcen an oath to 
support, protect and defend the United States 
against internal, civil and foreign enemies. 

This is the case as stated by the libellant, 
and upon his own showing, I think his libel 
ought to be dismissed. According to the li- 
bel the libellant, at the time of his purchase 
of the Red Chief, and of her seizure by the 
Confederate forces, was resident and doing 

I [Reported by Hon. William B. Woods, Gir- 
cuit Judge, and here reprinted by permission.] 
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business within tlie enemies' territory, and 
wliatever his private sentiments may have 
been, lie "was in contemplation of law an en- 
emy of the United States. "This court," says 
Mr. Chief Justice Chase, in Mrs. Alexander's 
Cotton, 2 WaU. [69 U. SJ 419, "cannot in- 
quire into the personal character and dispo- 
sitions of individual inhabitants of every ter- 
ritory. We must be governed by the princi- 
ple of public law, so often announced from 
this bench as applicable aUke to civU and in- 
ternational wars, that all the people of each 
state or district in insurrection against the 
United States must be regarded as enemies, 
until by the action of the legislature and the 
executive, or otherwise that relation, is thor- 
oughly changed." This steamer then was not 
only the property of an enemy, but was taken 
from him by the troops of the insurgents, and 
used in carrying on the war against the United 
States. While so used, she was captured by 
the military forces of the United States. 
Even in the possession of the libellant, the 
capture would have been justified, by the pe- 
culiar character of the property. Mrs. Alex- 
ander's Cotton, supra. It is well known that 
steamers constituted one principal reliance of 
the insurgents as a means of transportation for 
troops, commissaries' supplies and munitions 
of war. A fortiori in the hands of the insur- 
gent troops, and actually in use by them in 
promoting the Rebellion, was this steamer a 
proper object of capture by the union forces'/ 
After her capture, and while stiU in the pos- 
session and use of the United States forces, 
the libeUant seeks to regain possession of her 
and take her from the hands of her captors, 
by an appeal to the admiralty courts of the 
United States. We think it dear that he had 
DO claim. The title of the United States was 
perfect and complete by capture in war and 
was not open to adjudication in the courts. 

The fact that the libellant afterwards came 
within the United States military lines, and 
took the oath refeixed to in his libel, could not 
divest the title of the government. That was 
perfect and was not liable to any such defea- 
sance. But it is charged in the libel that there 
had never been any legal adjudication or con- 
demnation of the steamer. No legal condemna- 
tion was necessary or proper. By express provi- 
sion of the act of March 12, 1863 (12 Stat. 820), 
captured property might either be sold and 
the proceeds turned into the treasury or it 
might be appropriated to public use on due 
appraisement. There is nothing in this rec- 
ord to show that this property was not so ap- 
propriated to the public use. Commencing le- 
gal proceedings is a novel method of wresting 
from the hands of military captors property 
taken from the enemy in open war. I find 
nothing in this record to show that libeUant 
has any title to the property libelled. The li- 
bel is therefore dismissed at the costs of the 
Kbellant. 
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WHITE V. SWIIYT. 
[1 Cranch, 0. O. 442.] i 

Circuit Court, District of Columbia. July- 
Term, 1807. 

BosD— Action against Subett. 

In an action against a surety in a bond to 
perform a decree, it is not necessary that no- 
tice of the decree should have been given to- 
the principal. 

Debt on a bond conditioned that one Hen- 
fry should perform the decree of the court 
in a chanceiy attachment, and pay the 
amount of such decree. Judgment for the- 
plaintifE on demurrer. 

The question was, whether notice of the- 
decree ought to be given to the principal, be- 
fore you can sue the bond against the surety^ 



WHITE (THORNB v.). 
989.. 



See Case No. 13,- 



WHITE (TOLER v.). See Case No. 14,079. 
WHITE (TRTON v.). See Case No. 14,208, 



WHITE (TURNER v.). 
264; 
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WHITE (UNION PAPER COLLAR CO. v.). 
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WHITE V. UNITED STATES. 

[1 Hayw. & H. 127.1 « 

Circuit Court, District of Columbia. Jan. 7^ 
1843. 

CiiiMiXAi/ Law — ^Evidence — Manneb of Obtain- 

IXG CONTESSION. 

It is not proper to ask a witness on cross-ex- 
amination to explain by what process of ex- 
amination or what influence he expected to use- 
to bring the prisoner to confess the offence- 
with which he was charged, when asked per- 
mission to take the prisoner to a private room. 
But he may be asked what influences he had 
used to obtain a confession from the prisoner 

The traverser, Samuel White, was indicted 
for the larceny of one bank cheek of the value 
of thirty dollars; two cloth coats of the value 
of forty dollars; two pairs of pantaloons of 
the value of twenty dollars; one linen shirt 
of the value of three dollars; and two pocket 
handkerchiefs of the value of two dollars, of 
the moneys, goods and chattels of one John 
White. The said Samuel White was found 
guilty and sentenced to suffer imprisonment 
and labor in the penitentiary of the District 
of Columbia for the period of eighteen months, 
to take effect one day from and after the 
rishig of the next term of the circuit court. 

James M. Carlisle and James Hoban, for the 
traverser. 
P. R. Fendall, for the United States. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by John A. Hayward, Esq., and. 
Geo. C. Hazleton. Esq.] 
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The following bill of exceptions was signed 
by DUNLOP, Circuit Judge: 

Upon the trial of this cause, the United 
States proved by Dr. Mayo, a competent wit- 
ness, that he was present at the magistrate's 
oflace In Alexandria where the prisoner was 
then in custody upon a warrant issued upon 
the charge of stealing the goods named in the 
indictment; that the prisoner there constant- 
. ly denied having any knowledge of the offence 
charged, and upon being applied to, directed 
the officer where his lodgings were, and that 
the officer and the witness went thither and 
searched, but found nothing. That they re- 
turned to the office aforesaid, and asked the 
prisoner for the key of his trunk; that he told 
them the trunk was not locked, and thereupon 
they returned and found that the trunk was 
not locked; and upon searching it, found a 
shirt and a pocket handkerchief which, by 
the same witness, the United States gave evi- 
dence tMiding to identify as one of the shirts 
and one of the handkerchiefs mentioned in the 
indictment; and that the shirt so found was 
worth three or four dollars; and that the 
handkerchief so found was worth two dollars; 
and that they were the property of Speaker 
White. That the prisoner said the shirt had 
been given to him by a woman whom he nam- 
ed, and that the pocket handkerchief was pur- 
chased by him at a certain store in Baltimore, 
at a comer which he named. That the pris- 
oner v^as committed for further examination, 
and was again examined in Washington coun- 
ty, before Justice Morsell. That the same evi- 
dence was there given, and that the prisoner 
positively denied and persevered in denying 
that he had any knowledge of the offence. 
That Lambert S, Beck, a constable of the 
county, was there present, and had the pris- 
oner in his custody; that the said Beck said 
to the witness Mayo that he. Beck, had a. par- 
ticular talent at getting confessions out of 
prisoners; and- that the said Beck, upon per- 
mission being granted by the magistrate, took 
the prisoner into another room, and in a few 
minutes returned and said that the prisoner 
had made a full confession of being guilly 
of stealing all the articles named in the indict- 
ment. And further, the United States proved 
by said lambert S. Beck, that witness was at 
Justice Moreell's office when the prisoner was 
brought thither by constables Statford and 
Hancock. Speaker White made his complaint 
then of having been robbed. The shirt and 
handkerchief before spoken of were produced; 
the prisoner claimed them as his own; said 
shirt was given to him by a woman, whose 
name he gave, but said he could not tell 
where she lived. When he took the prisoner 
into the room as aforesaid, he proceded to ask 
the prisoner where the rest of the goods 
were, and said there is no doubt the person 
who stole some of them stole all. The witness 
told the prisoner not to say anything unless 
he, the prisoner, took them. The witness then 
proceeded to tell the prisoner that the shirt 
and handkerchief before mentioned were fully 



identified and proven to have been stolen from 
Speaker White, and that it was also proven 
that all the articles which are now named in 
the indictment were stolen from the said 
Speaker White at the same time; and that he, 
the TTltness, was familiar with law and the 
decisions of the circuit court of this District in 
such cases; and that they had expressly de- 
cided that the identification of any one ar- 
ticle found in the prisoner's possession, as one 
of several articles stolen at the same time, 
was proof enough to convict him of stealing 
the whole; and that he, the prisoner, would 
certainly be convicted o'f stealing all the ar- 
ticles which are now named in the- indict- 
ment; that the witness was anxious to re- 
cover the rest of the clothes and articles for 
Mr. White, and he, the prisoner, might as 
well tell all about it; that he, the witness, 
then asked the prisoner what he had done 
with the other articles which he was charged 
in the indictment with having stolen or which 
he had stolen (the witness was not certain 
which form of expression he used, but was 
certain that he used one or the otier), from 
Speaker White. Whereupon the prisoner told 
him where some of them were, and the wit- 
ness repeated the same question In the same 
form as to the other articles except the check. 
And further, that at the magistrate's office 
Speaker White charged the prisoner with 
stealing the check. The United States further 
proved by Hugh B. Sweeny, a competent wit- 
ness, that the prisoner presented at the Bank 
of Washington, where the witness is teller, 
for payment, a check, and that the witness 
asked the prisoner where he got it, and the 
prisoner replied, "Oh! Mr. White has got his 
pantaloons, sir;" that the payment was re- 
fused and the check returned to the prisoner. 
That said check was drawn by one J. T. 
Moorehead; that said drawer had no funds in 
the bank at the time of drawing or of presen- 
tation as aforesaid, but that the bank had 
sometimes paid his checks when they only 
held his orders upon the sergeant-at-arms of 
the house; but that at the period referred to 
they had no such orders. That the said check 
was to the order of John White, and that 
there was endorsed the name of the said 
John White in his own handwriting, with 
which the witness was acquainted. And the 
signature of the said Moorehead as drawer of 
the check was genuine, and that the witness 
was acquainted with the said Moorehead's 
handwriting; that the witness never saw the 
check again after so seeing it as aforesaid in 
the possession of the prisoner; that at the 
magistrate's office, where Speaker White 
made his complaint, he stated that the check 
and the other things named in the indictment 
were stolen at the same time; that the pris- 
oner was present on that occasion and denied 
that he had been at the bank; that the wit- 
ness understood Speaker White when so 
speaking of the check to speak as prosecutor. 
And thereupon the prisoner, by his counsel, 
objected, that the confession of the prisoner 
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made to the said Beck, under the cii-cmnstaii- 
ces set forth in the evidence aforesaid, is not 
admissible and competent evidence against 
liim upon this indictment to go to the "jury; 
but the court overruled the objection and al- 
lowed the said confession to go to the jury. 
And the prisoner by his counsel proceeding 
in the cross-examination of the said Lambert 
S. Beck, put to him the following question: 
"Explain to the juiy by -what process of ex- 
amination, or by what influences you expect- 
ed to use to bring the prisoner to confess the 
offence with which he was charged, when 
you asked permission to take him to a private 
room for that purpose, as stated in your an- 
swer to a preceding question." To which 
question the United States, by their attorney 
objected as not competent to be put to and 
answered by said Beck. And thereupon the 
court refused to allow the said question to be 
put and would not allow the same to be put 
or answered, but allowed the counsel to ask 
Beck, what influences, if any, he had tised to 
obtain a confession from the prisoner. 

The prisoner by his counsel excepted to the 
decision of the court, overruling his objection 
to the admissibility of the confessions given in 
evidence by Beck, and also excepted to the 
refusal of the court to allow the question on 
cross-examination as aforesaid to be put and 
answered, and prayed the court to sign and 
seal this, his bill of exceptions, which was ac- 
cordingly done. 

On the case being argued by the counsel for 
the plaintiff in error and by the attorney for 
the United States, it was decided that there 
was no error in the judgment of the criminal 
court. The judgment was thereupon affirmed. 
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WHITE V. VERMONT & M. R. CO. 

[21 Law Rep. 469.] 

Circuit Court, D. Massachusetts. Dec, 1858.1 

CiKCDiT CouBT — Jurisdiction — Action by As- 
signee OF Bond. 

1. Under the eleventh section of the judiciary 
act, the circuit court has no jurisdiction of an 
action brought by an assignee on a bond which 
is filled up and declared upon as payable to or- 
der. 

2. By a statute of Massachusetts (St. 1852, 
c. 76), bonds or obligation under seal, issued by 
a corporation, are made equally negotiable with 
promissory notes. Held, that in order to give 
jurisdiction to the circuit court of an action on 
such bond by an assignee, it must appear that 
the title being made capable of passing by de- 
livery, did so pass from the first taker after 
the act went into operation. 

[This was an action brought tiy Selden F. 
White against the Vermont & Massachusetts 
Railroad Company upon certain bonds.] 

1 [Reversed m 21 How. (62 U. S.) 575.] 



H. G. & H. M. Parker, for plaintiff. 
Mr. Hutehins, contra, 

CURTIS, Circuit Justice. This is an action 
of debt founded on obligations of the de- 
fendants under their corporate seal, brought 
by the plaintiff, a citizen of the state of New 
Hampshire, against a corporation, created 
by and having its place of business in the 
state of Massachusetts. It appears by the 
agreed statement of facts, that these instru- 
ments were originally issued to and held 
by citizens of Massachusetts. Under the 
eleventh section of the judiciary act, this 
court has not jurisdiction unless they were 
payable to bearer. They are declared upon 
and are now filled up as payable to order, 
and not to bearer. If it be admitted that the 
plaintiff have the option to treat them as 
payable either to order or bearer, upon which 
I give no opinion, he has elected the former. 
After this I cannot pronounce them payable 
to bearer. 

There is another view of the facts, which 
is also decisive on the question of jurisdic- 
tion. It is agreed that these instruments 
were issued with the place for the name of 
the payee in blank, and that In point of fact 
they passed from hand to hand by sale 
and delivery. At the common law they were 
not negotiable, being writings obligatory un- 
der the seal of the corporation. A statute of 
Massachusetts, passed March 30, 1852 (St. 
1852, c. 76), provides that bonds and other 
obligations under seal, purporting to be pay- 
able to bearer, or some person designated 
as bearer, or payable to order, which have 
been, or hereafter shall be issued by any cor- 
poration or joint stock company, are made 
negotiable, in the same manner and to the 
same extent as promissory notes were then 
negotiable. These bonds bear date some 
years before this statute was passed. It 
does not appear that the first taker sold and 
delivered them after the statute went into 
operation; and consequently, it does not ap- 
pear their legal title was capable of passing 
by delivery, and did so pass from the first 
taker. If not, this is a suit to recover the 
contents of a chose in action in favor of an 
assignee, and within the prohibition of the 
eleventh section of the judiciary act. Where 
promises are made to bearer, and such prom- 
ises, in point of law enure directly to the 
bearer, and he is capable of sustaining an ac- 
tion in his own name as the promisee, it has 
been held he is not an assignee, within the 
meaning of the eleventh section of the judi- 
ciary act. But if these bonds were issued to 
and ti-ansferred by the first taker before the 
date of the act, and were valid promises to 
him, they were not then legally negotiable by 
delivery; and if made so after they were orig- 
inally issued and negotiated by the first taker, 
the holder would, in my opinion, be an as- 
signee, within the meaning of that' section. 
He would be the owner of a promise, original- 
ly made to another, and which that other alone 
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could enforce at law, until, by a subsequent 
provision of law, authority was given to sueh 
holder to negotiate the obligation, and to sue 
on it in his own name. For these reasons I 
am of opinion the suit must be dismissed for 
want of jurisdiction. 

[This cause was carried on writ of error to 
the supreme court, where the above judgment 
was reversed. 21 How. (62 U. S.) 575.] 



Case Wo. 17,560. 

WHITE V. WASHINGTON. • 

[2 Crauch, 0. C. 337.] i 

Circuit Court, District of Columbia. Oct. 
Term, 1822. 

Wakhant op Justice — Sufficiexct. 

The warrant of a justice of the peace for the 
violation of a by-law, must set forth the of- 
fence substantially within the purview of lie 
by-law. 

[Cited in Delany v. Washington, Case No. 
3,755.] 

This was an appeal from the judgment of 
a justice of the peace for the penalty of ten 
dollars, upon a warrant for running a horse 
in one of the streets of Washington, con- 
traiy to the by-law. By the by-law of the 
9th of December, 1809, it is enacted "that it 
shall not be lawful for any person or per- 
sons to run an animal of the horse kind, in 
any of the streets or avenues in the city of 
Washington, within three hundred yards of 
any house or building in said city, under a 
penalty of ten dollars for each ofCence." 
Neither the warrant nor the judgment of 
conviction stated the running to be "within 
three hundred yards of any house or build- 
ing in the said city." 

THE COURT (TBCRUSTON, Circuit Judge, 
contra), was of opinion, that the charge was 
too vague, and did not describe an offence 
under the by-law, and reversed the judgment 



WHITE (WESTON v.). See Cases Nos. 17,- 
458 and 17,459. 

WHITE (WHETOROFT v.). See Case No. 
17,507. 



Case No. 17,561. 

WHITE et al. v. WHITMAN. 

a Curt. 494.] 2 

Circuit Court, D. Rhode Island, Nov. Term, 
1852. 

Plea in Abatement — Suit Pexdisg i:t State 
Court— Affidavit. 

1. The pendency of a prior suit in a state 
court is not a good plea in abatement to a suit 
in personam in this court. 

[Cited in Lyman v. Brown, Case No. 8,627; 
Loring v. Marsh, Id. 8,514; Cook v. Burn- 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 

2 [Reported by Hon. B. R. Curtis, Circuit 
Judge.] 



ley, 11 Wall. (78 U. S.) 668; Pendergast v. 
The General Custer, 10 Wall. (77 U. S.) 
218; Stanton v. Embry, 93 U. S. 554; 
Brooks V. Mills Co., Case No. 1,955; Hughes 
V. Elsher, 5 Fed. 264; Latham v. Chafee, 
7 Fed. 522; Olney v. Tanner, 10 Fed. 105.] 

[Cited in O'Reilly v. New York & N. E. R. 
Co., 16 R. I. 396, 19 Atl. 245; Smith v. 
Lathrop, 44 Pa. St. 330.] 

[See Ex parte Balch, Case No. 790, note.] 

2. Such a plea must show jurisdiction of the 
former suit, if pending in a court not under the 
same sovereignty. 

3. The absence of an affidavit, verifying the 
facts alleged in the plea, is fatal. 

[Cited in Bellamy v. Oliver, 65 Me. 109.J 

The defendant pleaded in abatement as 
follows: "And the defendant comes and de- 
fends, &c., when, &c., and says that he 
ought not to be held to answer to the above 
writ and declaration of the plaintiffs, but 
the same ought to abate; because he says 
that the said plaintiffs heretofore, to wit, at 
the honorable 'superior court, holden at 
Brooklyn, in and for the county of Windham, 
in the state of Connecticut, on the second 
Tuesday of April, A. D. 1853, impleaded the 
said defendant in an action of the case, and 
for the same cause in the declaration afore- 
said above-mentioned; which said action of 
the said plaintiffs, against the said defend- 
ant, still remains depending and undeter- 
mined, as by the files and records of said 
superior court, now remaining in said su- 
perior court, (a copy whereof, duly authen- 
ticated, is here shown to the court,) appears; 
and the said defendant avers, that the said 
Henry Whitman, defendant, named in said 
action of the plaintiffs in said superior court 
pending, and the said Henry Whitman, now 
defendant, are one and the same person, and 
not other and different. Wherefore, he prays 
judgment if he ought to be held to answer to 
the writ and declaration, and that the same 
abate, and he be allowed his costs. By his 
attorney." 

Mr. Jenckes, for plaintiffs. 
Mr. Carpenter, contra. 

CtXRTIS, Circuit Justice. The pendency 
of another action for -the same cause in a 
foreign court, is not a good plea in abate- 
ment at the common law. The question is, 
whether the court of the state of Connecticut 
is to be considered a foreign court, within 
the meaning of this rule. In Browne v. 
Joy, 9 Johns. 221, it was held that such a 
plea of ■ a former action in another state 
court, was not a good plea; and in Walsh v. 
Durkin, 12 Johns. 99, the same law was held 
applicable to a plea of a former suit pending 
in a circuit court of the United States. 
These cases seem to me to have been eoiTect- 
ly decided. Though the constitution and 
laws of the United States require, that the 
judgments rendered in one state shall re- 
ceive full faith and credit in another, yet, in 
respect to all proceedings prior to judgment, 
the courts of the different states, acting un- 
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der different sovereignties, must be consid- 
ered as so far foreign to each other, that a 
remedy sought hy judicial proceedings under 
one, cannot he treated as a mere and simple 
repetition of a remedy sought under another. 
There may he real advantages to be gained, 
in respect to the property on which an execu- 
tion may be levied, or otherwise, by resorting 
to an action in another state. And the same 
considerations are applicable to a second suit 
in a circuit court of the United States, while 
one is pending in a state court. In Wad- 
leigh V. Veazie [Case No. 17,031], Mr. Justice 
Story declared that such a plea could not be 
allowed. In this case, the plea is also in- 
sufficient, for other reasons. It does not 
show that the court of Connecticut has juris- 
diction of the action there pending; and for 
the reasons given in Newell v. Newton, 10 
Picli. 470, this is a fatal defect. Nor is it 
verified by affidavit, as is required by the 
eighth rule of the court, if any matter of 
fact is contained in it; and this plea does 
contain two traversable facts: that the par- 
ties and the cause of action are the same. 
Trenton Bank v. Wallace, 4 Halst. [9 N. J. 
Law] S3. The demurrer is sustained, and 
the defendant must answer over. 



"WHITE (WORTENDYKE v.). See Case 
No. 18,050. 

WHITE, The CAROIilNE A. See Case No. 

2,421. 
WHITE, The MARIA. See Case No. 9,083. 
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Case Wo. 17,563. 

In re WHITEHEAD. 

[2 N. B. R. 599 (Quarto, 180); 1 Chi. Leg. 
News, 326.] i 

District Court, S. D. Georgia. April 9, 1869. 

BaNKUUPTCY PitOCEEDtSGS ~ COSTS — HOSfESTEAD 

Exemption— PuKOHASE-MosEY Mortgage. 

1. The bankrupt is not entitled to the ex- 
emption of a homestead out of land mortgaged 
by him at the time of its purchase, to secure the 
payment of the purchase-money, until the said 
mortgage is satisfied. 

[Cited in Re Brown, Case No. 1,980,] 

2. The costs and expenses of the bankruptcy 
proceedings are entitled to priority of payment 
out of the funds in court derived from the sale 
of the property. 

The report of the register was as foUows: 
I, Frank S. Hesseltine, register of said 
court in bankruptcy, do hereby certify that 
in the course of the proceedings in said 
cause, the following questions arose perti- 
nent to, said proceedings, and were stated 
and agreed to by R. K. Hines, Esq., who 
appeared for G. B. Lamar, creditor, and 
Wright & Warren, who appeared for the 
bankrupt. On the 16th day of November, 
1858, John B. Whitehead, the bankrupt, pur- 

1 [Reprinted from 2 N. B. R. 599 (Quarto, 
180), by permission. 1 Chi. Leg. News, 6ZQ, 
contains only a partial report] 



chased from one W. W. Cheever, a tract of 
land in the state of Georgia, receiving a deed 
to the land and giving his notes secured by 
mortgage on the said land for the purchase- 
money. On the 2Sth of November, 1858, 
Cheever transfers said notes and mortgage 
to G, B. Lamar, who has proven his claim in 
this court. The tract of land constitutes the 
bankrupt's entire estate, and under para- 
graph 2013 of the Code of Georgia, and sec- 
tion fourteen of the bankrupt act [of 1867 
(14 Stat. 522)], he claims for himself and two 
children sixty acres of said land, including 
the dwelling-house thereon as a homestead, 
or in lieu thereof five hundred and twenty 
dollars in money, to be derived from the 
sale of said land. He further claims that 
the costs of the proceedings in bankruptcy 
shall be paid out of his said estate, which 
claims are opposed by the said G. B. Lamar, 
creditor. 

As to the first question submitted, Is the 
bankrupt entitled to the exemption of a 
homestead out of land mortgaged by him at 
the time of the purchase to secure the pay- 
ment of the purchase-money? it is my opin- 
ion that he is not. I am well satisfied, from 
a careful examination of the law as laid 
down in the Code of Georgia, that it does 
not give to the head of a family a home- 
stead out of land thus encumbered. That 
lien is a valid lien, authorized by statute; 
and the law does not anywhere provide for 
its displacement in favor of the creator of 
the lien, for the purpose of providing him 
with a homestead. It is true that, on the 
delivery to him of the deed, the title to the 
land is in the purchaser, and that "a mort- 
gage in this state is only a security for a 
debt and passes no title." Irwin's Code, § 
1914. ^et the supreme court of this state, 
in Scott V. Warren, 21 Ga. 408, decided that 
a judgment of older date than a mortgage 
could not first be satisfied out of land, where 
the mortgage was taken as security for the 
purchase-money at the time of its sale. The 
conveyance and mortgage were regarded as 
the several parts of one agreement— the sale 
as only a conditional one, the condition be- 
ing expressed in the mortgage passed to the 
vendor at the time of this delivery of the 

deed. 

The courts, by many decisions that I need 
not cite, seem to regard the title .to real es- 
tate not paid for, and obtained by giving 
back to the grantor, at the time of his deed, 
a mortgage deed to secure the faithful pay- 
ment of the purchase-money, as at the best 
but a conditional title, good and complete 
when the terms and conditions of the sale 
shall be complied with by the payment of 
the purchase-money. 

The Code, under the section on "Property 
Exempt from Sale," paragraph 2013, says: 
"The following property of every debtor 
who is the head of a family shall be exempt 
from levy and sale; - -^ * nor shall any 
valid lien be created thereon, &c." From 
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this, and from what is contained in all this 
section touching exemption, I determine that 
the debtor who seeks to have a homestead 
«et apart for himself and family must first 
have a full and complete ownership and title 
to the property; it must he entirely his prop- 
erty, unsaddled with any encumbrance, lien, 
or condition affecting his title thereto. To 
use the phrase I have given above to express 
such titles as the bankrupt's, it must not be 
a conditional title. And furtlier, that after 
he has had set off to him a homestead out 
of his property, he cannot of himself create 
any valid lien thereon. The Code does not 
deny the head of a family the right to create 
a lien on property not exempted in accord- 
ance with the provisions of the homestead 
act. He is free to do what he will with his 
own, convey or mortgage it; and I hold that 
if he mortgages back land to secure the pay- 
ment of the purchase-money, it is a good 
and valid lien, such as the law will uphold 
and protect for the vendor against the mort- 
gagor or any other person. By the new con- 
stitution of the state of Georgia, it is spe- 
cially provided that the homestead shall not 
be exempt from levy or execution for the 
purchase-money of the same. 

As to the second question: Are the costs 
of the proceedings in bankruptcy to be paid 
out of the proceeds derived from the sale 
of his estate? The costs of the court in the 
proceedings under which the estate of the 
bankrupt has been administered upon, and 
the expenses attendant upon that adminis- 
tration, have priority or preference in the 
order for a dividend under section twenty- 
■eight of the bankrupt act. The costs still 
remaining unpaid in this suit under which 
this property has been sold, and the proceeds 
to be distributed, should be paid out of the 
fund in court. 

Respectfully submitted to your honor for 
your decision thereon. 

Frank S. Hesseltine, Register. 

ERSKINB, District Judge. The conelu- 
•sion at which LIr. Register Hesseltine ar- 
rived in the matter of John B. Whitehead, 
certified to the judge of this court, is cor- 
rect, and his decision is therefore affirmed, 
and the clerk will so certify to Mr. Hessel- 
tine. 



Case "No, 17,663. 

WHITEHEAD v. JONES. 

[2 McLean, 28.] i 

Circuit Court, D". Michigan. Oct. Term, 1839. 

Notice of Protest — ^Evidence. 

1. The indorsement of a clerk, in the office 
of a notary, on the protest of a note for non- 
payment, that notice was duly served, is not 
evidence. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 



2. The deposition of the clerk should have 
been taken. 

3. The usages of an office, as regards the 
service of a notice, cannot make that evidence 
which is in itself not so. 

McLBAN, Circuit Justice. This action is 
brought against the defendant as indorser, on 
a promissory note for the payment of one 
thousand dollars, at the Michigan State Bank. 
When the note became due it was proved, by 
the protest and statement of the notary, that, 
at maturity, it was presented to the bank, and 
payment demanded, but the note was not 
paid. The notary stated, it appeared from an 
indorsement on the protest, that regular no,- 
tice was given to the indorser. That it was 
the uniform practice of his office to serve a 
personal notice, where the indorser lived in 
the city, or leave it at his residence or place 
of business. But he had no knowledge of "no- 
tice being given in this case. The indorse- 
ment was made by one of his clerks, who 
gave the notice, he presumes, but who has 
left the state. The plaintiff, also, proved that 
the defendant, in conversations respecting the 
note frequently, stated no objections to the 
payment of it, except that it was usurious. 

This evidence is clearly insufficient to 
charge the indorser. There was no admission, 
or waiver, on his part, of the notice; and 
there is no evidence that it was served. The 
indorsement of the clerk, on the protest (he 
being living), that due notice was given, does 
not prove the fact. Nor, under the circum- 
stances, can the usages of the office, as stated 
by the notary, supply the defect. The depo- 
sition of the clerk, who is supposed to have 
served the notice, should have been taken. 
The indorser is not chargeable, except on 
strictly legal principles; and these principles 
cannot be relaxed. 

The plaintiff suffered a nonsuit 
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WHITEHEAD v. The TEMPEST, 



[22 Betts, D. 0. MS. 71.] 
District Court, S. D. New York. 



1855. 



Accident to Tow— Liability of Tug. 

[A tug engaged to tow a schooner from one 
anchorage in New York harbor to another is not 
responsible for the safe transportation of the 
schooner over sunken rocks, provided she exer- 
cise ordinary care and sliill in directing the 
movements of the two vessels.] 

BETTS, District Judge. The owner of the 
schooner Eclipse files this libel to recover dam- 
ages to the schooner by her striking on a 
rock in the East river nearly opposite the foot 
of Tenth street. The allegation of the libel is 
that the master of the schooner hired the steam- 
boat, being a regular tow boat, engaged in the 
business of towing vessels for Mre, and the 
master of the steamboat agreed to tow the 
schooner safely and securely from her anchorage 
in the North river to a berth at Eighteenth 
street, on the East river, and in so doing he 
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used so little, or such bad, care, skill, and man- 
agement that, wliilst being towed, the schooner, 
•without fault on her part, was by the fault, 
negligence, and improper or unskiiful conduct 
and management and navigation of the steam- 
boat, drawn, driven, or caused to strilie a reef 
of roelis, and was thereby greatly injured and 
damaged. The answer avers that the steamer 
was a regular tow boat, engaged in the busi- 
ness of towing vessels for hire in the bay and 
harbor of New York, and at the time com- 
plained of was hired by the master of the 
schooner to tow her, as charged in the libel; 
but denies that any agreement was made to 
tow her safely and securely, or that the steam- 
'boat took the schooner in possession otherwise 
than fastening to her as a tow, and avers that 
the schooner remained in possession and under 
control of her own officers and crew whilst so 
in tow. The answer further denies that it was 
agreed on the part of the steamboat to pilot the 
schooner oh such towage. It was proved that 
the tow boat was lured to tow the schooner 
round for ?10, and fastened along-side of her. 
The master and crew of the schooner remained 
on board that vessel, and managed her helm, 
under direction of the master of the tug. The 
master of the schooner swears he gave the 
draught of his vessel to the master of the tug. 
The latter denies that fact, but says he after- 
wards heai'd from another person that the 
schooner drew twelve feet of water. The tug 
passed a sunken reef of rocks without touching, 
but the schooner rubbed in passing over, and 
had her keel torn off. At about the same in- 
stant, two of the large Sound boats were near 
these vessels, passing up in the same direction 
on the opposite side of the river, and in their 
movement they created a swell and fall of the 
surface of the water of about two feet The 
master of the tug testifies but for that casu^ty 
the schooner would have gone clear of the reef. 
The master testifies that the perturbation of 
the water from their movement had not reached 
the schooner at the time of the accident 

O^e tug, under this mode of hiring and em- 
ployment, did not become responsible for the 
safe transportation of the schooner over the 
rocks. Her imdertaldng charged her with no 
more than the exercise of ordinary care and 
skill in direetiDg the movements of the two 
vessels. She did not become subject to the lia- 
bilities of a common carrier, and it is doubtftil 
if it was even a bailee for hire. Wells v. 
Steamboat Nav. Co., 2 Comst [2 N. T.] 208; 
The Princeton [Case No. 11,434], 

The question then is plainly whether ordinary 
sldll and diligence were used by the master 
and crew. This undoubtedly may depend upon 
the nature of the difficulty encountered. There 
is more reason for holding her responsible for 
not avoiding an object in open view (The Ex- 
press [Case No. 4,598]) than a hidden one, as 
a rock under water (3 Hill, 1). But, even as 
to the first a mistake of judgment in approxi- 
mating the danger, or adopting the method for 
avoiding it, does not render the tug answerable 
for the consequences. The Princeton [supra]. 



I do not think the testimony shows any want 
of ordinary care in the tug in caiTying the 
schooner over the reef tmder circumstances 
where the master had reasonable ground to be- 
lieve both his boat and the schooner could go 
safely. The evidence is not very satisfactory 
that the swell occasioned by the passing of the 
two large steamers had any injurious effect 
upon the depth of water, but it is not found 
by the libellant that the ordinary depth at that 
time of tide was not such as to afford a proba- 
bly safe passage for the schooner. The evidence 
is in counterpoise whether the master of the 
schooner gave her draught of water to the mas- 
ter of the tug, and the libellant cannot take ad- 
vantage of that particular as an affirmative fact 
tending to prove negligence. 

On the whole case I am of opinion that the 
libellant has not proved the accident happened 
to the schooner through the want of ordinary 
care and skill on the part of the tag. Had the 
schooner been a ship of large draught, the pre- 
sumption might be different. Libel dismissed. 
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In re WHITEHOUSE. 

[1 Lowell, 429; I 4 N. B. R. 63 (Quarto, 15).} 

District Comrt, D. Massachusetts. March, 
1870. 

Judgment for Deceit — Arrest op Bankrdpp 
Defendant. 

A bankrupt arrested on an execution issued 
on a judgment in an action for deceit is not en- 
titled to be relieved on habeas corpus, for the 
arrest is in an action founded on fraud. 
[Cited in Warner v. Oronkhite, Case No. 17,- 

180; Ee Pitts, Id. 11,190.] 
[Cited in Donald v. Kell, 111 Ind. 3, 11 N. E. 
783; Hamilton v. Reynolds, 88 Ind. 195; 
Wade V. Clark, 52 Iowa, 159, 2 N. W. 1040.] 

R. L Burbank and R. Lund, for petitioner. 
W. H. Towne, for creditor. 

LOWELL, District Judge. During the 
pendency of his proceedings in bankruptcy, 
to quote the language of section 26 of the 
act [of 1867 (14 Stat 529)], the bankrupt was 
arrested on an execution issued from the su- 
perior court and t>etitions for a writ of ha- 
beas corpus. The record of that court, if 
admissible, shows that the judgment was- 
based upon a verdict rendered in an action 
for deceit, and was rendered before the bank- 
ruptcy. The question submitted is, whether 
the arrest is within the exception of section 
26, as being in an action founded upon a 
debt or claim from which the bankrupt's 
discharge, if obtained, will not release him. 
By the consent of the parties I have consult- 
ed with Judge Shepley upon this point, and 
we think that the petitioner is not entitled 
to be discharged from arrest. The civil ac- 
tion in which he is arrested is distinctly and 
solely founded on fraud, and so is within the 

1 [Reported by Hon. John Lowell," LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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equity of the exception of section 33. It is 
argued Tvitb a good deal of force that a judg- 
ment merges tlie original cause of action, and 
converts wliat Tvas an unliquidated demand 
for damages into a debt, and that it is al- 
together immaterial what the nature of the 
original demand may have been. 

We are of opinion, however, that the record 
of the action in which the execution issues, 
may be looked at, and if it shows a material 
and traversable allegation of fraud as its 
sole foundation, the debt or demand may 
fairly be said to be one founded in fraud, 
■ and the action to be one founded upon a 
debt or claim from which the banlirupt's 
discharge would not release him. The ex- 
ecution is a writ issued in the cause, and the 
arrest is an arrest in a civil action. I do 
not intend to express any opinion upon the 
question whether a judgment in an action of 
contract, in which an allegation of fraud, if 
made, would be immaterial, might not be 
such a merger or waiver as is contended for. 
It might be very difficult to admit evidence 
to vary or contradict the record in favor of 
the creditor, when the debtor would be con- 
eluded on his side. Nor do I even mean to 
say that a suit on this judgment might not 
remove the fraud beyond the view of the 
court. In the Case of Devoe [Case No. 3,- 
843], I decided that an arrest on mesne pro- 
cess in an action for deceit was within the 
exception and not to be relieved against, 
and I have seen no reason to change that 
opinion. I now decide that an arrest on ex- 
ecution in a similar action, comes within the 
same rule. 
Writ refused. 
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WHITEHOUSE v. GRAND TKUNK 
RY. CO. 

[2 Hask. 189.] i 

Circuit Court, D. Maine. Nov., 1877. 

Action against Railkoad Company — Personal 

INJORIES — COSTRIBUTOUT Negi.igence — 

Riding on Engine— Collision. 

1. The defendant, by introducing evidence in 
defense, waived its request, made at the close 
of the plaintiff's evidence, that the court direct 
a verdict for the defendant. 

2. The defendant, by its rule, entitled, "Gen- 
eral orders to engineers," providing, "no per- 
son shall he allowed to ride on the engine with- 
out the permission of the engineer," placed in 
the hands of the ensrine driver, authorized him 
to permit the plaintiff's intestate to ride upon the 
engine. 

3. It was for the jury to say, whether the in- 
jury received by plaintiff's intestate, while so 
riding was occasioned solely from causes not 
incident to such exposed position. 

4. The defendant is liable for injuries re- 
ceived by plaintiff's intestate while so in the 
exercise of due care and so lawfully riding upon 
its engine running on schedule time with the 
right of way and carefully and properly man- 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission.] 
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aged and controlled, occasioned by collision with 
another of its engines, wrongfully and neglir 
gently despatched to meet upon the same track 
the engine upon which the plaintiff's intestate 
was so riding. 

Case for injuries received by plaintifE's intes- 
tate, wherefrom he died after lingering a short 
tune, occasioned by the careless and negligent 
management of defendant's engines and. 
trains. Plea, the general issue. Verdict for 
the plaintifiE for $5000. The defendant moved 
for a new trial for misdirection, and because 
the verdict was both against law and evidence. 

Thomas H. HaskeU and Charles W. God- 
dard, for plaintiff. . 
John Rand, for defendant. 

Before SHBPI/BY, Circuit Judge, and FOX,. 
District Judge. 

EOS, District Judge. The deceased was- 
about twenty years of age, and at the time of 
his death was a fireman in the employ of 
Boston & Maine Railroad. In March, 1875, he- 
visited his parents at Lewiston in this state, 
and on the mornuig of the fifth of that month 
went to the Lewiston depot to take the train 
for Portland. He was there introduced by 
his brother, a locomotive engineer, to Cum- 
mings, the engineer of the train, and was in- 
vited by Cummings to ride into Portland with 
him on the enguie. He took a seat on the en- 
gine, and on their way to Portland a coUisioni 
occurred at North Yarmouth with an engine- 
coming in an opposite direction under the 
charge of Noyes, and Whitehouse was injured- 
so that he died the same day. The collision, 
was occasioned entirely through the negligence 
of Noyes. 

Upon the close of the plahitiff's ease, the- 
defendant's counsel requested the court to di- 
rect the jury to return a verdict for the de- 
fendant, which was refused, for the reason^ 
that testimony had been offered by the plain- 
tiff, tending to show that for fourteen years it 
bad been customary for the enghieers on this^ 
road 10 allow persons to ride on the engines, 
and which it was claimed by plaintiff's counsel 
the jury might find to have, been done with' 
the knowledge and sanction of the defendant 
The defendant then offered testimony bearing- 
upon this point, and also its book of rules and! 
regulations. By thus proceeding in defense, 
the defendant must be considered as having- 
waived its request for instructions on the- 
plaintiff's case as it originally stood, and the- 
con-ectness of the rulings upon all the testi- 
mony presented to the jury at the close of the- 
cause are alone presented -for revision on this 
motion for a new trial, the jury having ren- 
dered their verdict for $5,000 damages. 

This book of rules and regulations is a small" 
pamphlet of about fifty pages, a copy of which 
was given to each of the employes engaged in. 
working the line. There had been different 
editions, but the one in use at the time of the- 
aecident was issued in 1873. The duties of 
the different classes of the employes of the- 
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xoad are therein specifically set forth under 
various heads, printed in large type, so that 
any employe could easily turn to that por- 
tion of the book descriptive of his duties. On 
page 16 is found a title or division which 
reads as follows: "General Orders to Engi- 
-neers." Under this title or division there are 
twenty-four rules, all relative to the various 
duties of the party in charge of the engine. 
It is conceded by the counsel that the word 
"engineer" in this title was intended to and 
can only refer to those who are entrusted with 
the control of the locomotive upon the line of 
the road, and who are sometimes known as 
enginemen or engine drivers, but generally as 
engineers. 

The first rule under this title is "that the 
engineman of every train must be hi attend- 
-ance and see that his engine is in working or- 
der, &c." 

Rule III is as follows: "No person, except 
the engmeman and fireman, shall be allowed 
to ride on the engine without the permission 
of the general manager, superintendent, en- 
gineer, or chief officer of the locomotive de- 
partment. Conductors and brakemen in charge 
of ti'ains, or off duty, on no account to be al- 
lowed to ride on the engine," 

The charge of the com-t relative to this rule 
was, "that it did not prohibit Cummings from 
inviting and aUowing "Whitehouse to ride on 
the engine, and that from Cummings' testi- 
mony they would be authorized to find that 
Whitehouse at the time of the collision was 
lawfully on defendant's engine. Under this 
rule, had Cummings authority to invite "White- 
house to ride on the engine? It would seem 
to be perfectly clear that he had; that the 
rule itself in terms authorized the engineer to 
receive on his engine, at any time, any one he 
saw fit so to do. 

It is argued that the engineer, upon whom 
by this rule was conferred this authority, is 
the civil engineer of the road; and it was 
shown that there were, in the dominion of 
Ounada, in the employ of this road, four civil 
engineers. These persons do not precisely cor- 
respond to the description of tlie party called 
for Ijy the rule, as in that, the word employed 
is simply engineer, whilst those, who are now 
•claimed to have been intended, were known, 
as Spicer, their superintendent, states, as 
"chief engineer and assistant engineers." 
From the word foimd in the rule, simply "en- 
gineer," it would be difficult to decide whether 
upon the chief or his assistants was thus con- 
ferred this authority; but without relykig on 
this answer to the suggestion that the civil 
engineers of the company were the parties up- 
on whom, as engineers, it was intended to 
confer this authority, as one member of the 
court, I am of opinion that these are not the 
engineers called for by this rule. They were 
all in Canada; not one within the limits of 
the state; their duties did not bring them in 
■communication with the locomotives or their 
movements up and down the line; they have 
no particular knowledge or information which 
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would specially designate them, as peculiarly 
qualified to act in this behalf, and when need- 
ed, if the emergency should arise in this or 
the adjoining states, they would be beyond 
reach of inquiry, except after long delay. 

On the contrary, it cannot be questioned 
that occasions are constantly, arising when it 
is necessary that one or more of the servants 
of a railroad, or other persons, should be 
speedily transported to some portion of the 
line of the road, as for instance in case of ac- 
cident or injuiy to the road bed, &c. If a 
locomotive is at hand ready to move, who 
so well qualified to judge of the propriety 
of receiving such persons upon the engine as 
its engineer ? Being constantly upon the road, 
acquainted with its condition as well as 
with his engine and tender, and their fitness 
for the contemplated purpose, and of the 
movements of aU other trains, he could on 
the instant determine whether or not it was 
proper to allow such persons on his engine. 
Some one upon the train or the engine should 
be clothed with the authority and the power 
so to act, and it is for the interest of the 
road that the engineers should be authorized 
so to do, and thereby save the delay, which 
might otherwise ensue in obtaining th"e as- 
sent of the other persons named in the rule. 
A competent engineer is much better quali- 
fied than any other servant of the company 
to decide whether or not it is expedient to 
allow persons to ride with him upon his en- 
gine, and for this reason he may well have 
been selected as one of those to be entrusted 
with this authority. 

Waiving all conjecture and theory as to 
whom the defendant intended by the use of 
this word engineer, let us see what has ac- 
tually been said and done in relation to it 
by the company; for whatever may have 
been its intentions, if it has not succeeded 
in clearly manifesting the same by the rule 
it must abide the consequences. If a party 
executing an instrument leaves anything am- 
biguous in its expressions, such ambiguity 
must be taken most strongly against itself. 
It has issued its "general orders to engi- 
neers" and placed them in the possession of 
every hand on the line. Its "engineers" is 
the class of servants to whom these orders 
are addressed, and to these rules these en- 
gineers are compelled to look to ascertain 
what their orders are, and there they read 
what they aire prohibited from doing and 
what they are authorized to do; upon an ap- 
plication to them by a pai-ty for permission 
to ride on the engine, they must turn to the 
rules and "general orders to engineers" to 
ascertain who may consent thereto, and on 
the succeeding page they read, that the "en- 
gineer" is authorized to grant such permis- 
sion. It is beyond question, that when any 
engineer should consult these rules as to his 
duties upon this subject, he would find that 
some person described as an engineer was 
thereby authorized to grant this permit, and 
why should it be contended that such en- 
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5ineer -was of a dlfEerent class and of a dif- 
ferent department than those for Tvhom these 
rules were prescribed, and who were direct- 
-€d there to search for thier ordei^ and duties. 
By page fifth they were notified "that no ex- 
-cuse would be received for want of Itnowl- 
-edge of these rules." It being conceded that 
these rules were for the guidance of this 
<:lass of servants described in their veiy title 
-as "engineers," when in terms engineers are 
there found clothed with this power, why 
should we be called upon to give a different 
signification to this word engineer in the one 
instance, from what, it is admitted, was in- 
tended to be its manifest signification in the 
■other? , . 

It should be remembered that these rules, 
-designated as "general orders for engineers," 
are not, and do not purport to be made for 
the guidance of civil engineers. They would 
not expect to find their duties defined un- 
■der that head, and would never consult these 
rules with such an object, while on the con- 
trary, the locomotive engineer is furnished 
with them for this sole purpose, to instruct 
him as to his duties in connection with his 
■engine and its general management. 

Argument cannot make it any plainer than 
Is the simple statement of the proposition it- 
self. "General orders" for the engineers are 
issued by the company, and in these very or- 
■ders, among other powers and duties con- 
lerred upon its engineers, they are to deter- 
mine when it is proper for others to ride on 
the engine. The whole of this portion of 
these rules relates to locomotive engineers 
alone, and what they shall or shall not do, 
and it is playing fast and loose with this 
word to insist that on the one page engineer 
is intended to describe an engine driver, 
and on the next, without any explanation 
whatever, that it shall mean a civil engineer, 
who in no way has anything to do with the 
movements of the trains or engines. 
Throughout the United States this word "en- 
gineer," when used in connection with rail- 
roads, is invariably employed to designate 
the party in charge of the locomotive. In 
scores of opinions in the reports of the de- 
■cisions of the courts of the various states, 
this word is so employed; and by Worcester 
and "Webster, an "engineer" is defined as 
"one who manages an engine," an "engine 
man," "an engineer." 
. The jury were instructed, "that if S. I>. 
Whitehouse by his own negligence occasion- 
ed or contributed to the injury, the plaintiff 
could not recover; that if they find it was 
negligence on Whitehouse's part to ride on 
the engine, the plaintiff cannot recover; that 
the injury must have been occasioned by the 
negligence of defendant or its servants to 
lender it accountable." 

Other instructions were given to the jury, 

which were read from Philadelphia &* E. R. 

• K. V. Derby, 14 How. [55 U. S.] 470, and the 

-same which were given to the jury in that 

-case and sanctioned by the supreme court, 
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the principal one being that if the deceased 
was lawfully on the engine of the defendant 
at the time of the collision, by the license of 
the defendant, and was then and there in- 
jxured by the negligence or disobedience of 
orders of the company's servants then and 
there employed on the railroad, the defend- 
ant is liable for the injury done and suffered 
,by said Whitehouse. The correctness of 
this and the other instructions read to the 
jury from that case is not subject to ques- 
tion in this court, as they were in the very 
language which there received the approval 
of the supreme court. 

Judge Grier, on page 484 of that case, 
says: "The liabUity of the defendants be- 
low for the negligent and injurious act of 
their servant, is not necessarily founded on 
any contract or privity between the parties, 
nor affected by any relation, social or oth- 
erwise, which they bore to each other. 
* * * The maxim of respondeat superior, 
which by legal imputation makes the master 
liable for the acts of his servant, is whoUy 
irrespective of any contract, expressed or im- 
plied, or any other relation between the in- 
jured party and the master. If one be law- 
fidly on the street or highway, and another's 
servant carelessly drives a stage or carriage 
against him and injures his property or per- 
son, it is no answer to an action against the 
master for such injury, either that the plain- 
tiff was riding for pleasure, or that he was 
a stock holder in tlie road, or that he had 
not paid his toll, or that he was the guest of 
the defendant or riding in a carriage bor- 
rowed from him. * * * In this view of 
the case, if the plaintiff was lawfully on the 
road at the time of the collision, the court 
was right in directing the jury that none of 
the antecedent (urcumstances or accidents of 
his situation could offset his right to re- 
cover. * * * When carriers nndertake to 
convey persons by the powerful but danger- 
ous agency of steam, public policy and safe- 
ty require that they should be held to the 
greatest possible care and diligence. 

The same rule is recognized in Nolton v. 
Western R. Corp., 15 N. Y- 444, where the 
road carried a passenger gratuitously .who 
was injured in the mail car, he being a mail 
agent. The court (pages 447, 448) says: "Sly. 
conclusion therefore is, that this action can- 
not be maintained upon the basis of a con- 
tract expressed or implied. It necessarily 
foUows that it must rest exclusively upon 
the obligation which the law always im- 
poses upon any one who attempts to do any- 
thing^ even gratuitously, for another, to ex- 
ercise some degree of care and skill in the 
performance of what he has- undertaken. 
The principle, upon which a party is held 
responsible, does not differ very essentially 
tQ its nature from that which imposes a lia- 
bility upon the owner of a dangerous ani- 
mal, who carelessly suffers such animal to 
run at large, by means of which another 
sustains injury. The basis of the liability 
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is * * * the culpable negligence of tlie 
party." 

Tlie defendant requested tlie court to in- 
struct the jury, "that, if plaintiff's intestate 
was riding upon the locomotive, he was 
guilty of a want of due care and cannot 
maintain this action; that a person travel- 
ling upon a railroad is not exercising reason- 
able care in riding upon the locomotive, and 
that Whitehouse was travelling without right 
and at his own risk." 

By these requests, defendant claimed that 
the court should rule as matter of law, that 
Whitehouse was guilty of negligence by rid- 
ing upon the locomotive and was there at 
his own risk; but the court did not adopt 
this view, but submitted the whole to the 
jury for their consideration to find whether 
Whitehouse was or was not guilty of negli- 
gence; and we think this ruling was correct 
under all the circumstances of the case. 

In Railroad Co. v. Stout, 17 Wall. [84 U. 
S.] G64:, the supreme court says: "That al- 
though the facts are undisputed, it is for 
the jury and not the judge to determine 
whether proper care -was given, or whether 
they establish negligence." 

We hold if Whitehouse was rightfully on 
the locomotive by the consent of the defend- 
ant under the authority delegated by it to its 
engineer by rule m, the defendant became 
answerable for any injuries Whitehouse 
might sustain from a collision with an engine 
coming in an opposite 'direction, which eol- 
hsion was occasioned by the negligence of 
the servants of the defendant; that under 
such circumstances he did not assume the 
risk of such negligence. 

Conceding that an engine is not so safe a 
position as a passenger car, and that if he 
had been on the car he would not have been 
hurt, yet it cannot be said that his being on 
the engine contributed to the immediate 
cause of the accident It was said by Pollock, 
O. B., in Greenland v. Chaplin, 5 Esch. 246: 
"Where the negligence of the party injured 
did not in any way contribute to the im- 
mediate cause of the accident, such negli- 
gence ought not to be set up as an answer 
to the action." 

Whitehouse, being upon the engine not 
only lawfully, but by the assent of the de- 
fendant through one of its agents, who was 
by their rule authorized to permit him to be 
there, he on his part thereby assumed only 
those risks ordinarily incident to his being 
upon the engine, such as for instance, a 
greater liability to be thrown from the engine 
by its irregular movements, etc., and he 
cannot be said to have agreed to exonerate 
the defendant from accountability for its 
negligence. BUs position upon the engine, 
even. if imprudent and iajudicious, he being 
there with the defendant's consent, does not 
deprive him of all redress and protection 
from the defendant's wrong conduct. It 
may be quite injudicious for a man to build 
a building, or pile his wood on his own land 



in dhrect proximity to the line of a railroad, 
and yet it has been decided that under such, 
a condition of things, if his property is de- 
stroyed by the negligence of the company, he- 
may have complete redress. 

The risks under such" circumstances, which- 
the party assimies, are those which neces- 
sarily attend the situation when conducted 
with ordinary care and prudence, and he- 
cannot be presumed to have 'agreed to ex- 
onerate the company from liability for wrongs^ 
inflicted by its neghgence. 

In WiUis V. Long Island R. Co., 34 N. Y. 
676, which was an action for injury to a. 
passenger when sfanding on the platform, 
the coinrt says: "There is no rule of the com- 
mon law which makes it the duty of the pas- 
senger to the carrier. to select a position in 
the vehicle least exposed to danger through 
the wrongful act of the proprietor. A seat 
on the outside of a' stage coach may be more 
hazardous than an inside seat if the driver 
negligently overturns it on a pavement or a 
hillside, but the selection of that position is- 
neither negligence per se, nor tributary in a 
legal sense to the injm-y- Their position, 
whether judiciously or injudiciously selected,, 
so far as their passengers are concerned, 
was lawful under these eircumstanees as be- 
tween them and the company; and in legal, 
contemplation, it neither caused nor con- 
tributed to the injury. The law on this 
subject was settled in the leading case of 
Carroll v. New York & N, H. R. Co., 1 Duer^ 
571, in which this question was directly in- 
volved, and the judgment in the superior^ 
court in that case was subsequently aflirm- 
ed in this court." 

So in Colegi'ove v. New York & H. R. Co., 
6 Duer, 382, affirmed in 20 N. Y. 492, in which 
the plaintiff, a passenger, while riding on the 
platform of one of the cars was injured in a 
collision, the judge instructed the jury: "The 
first question to be disposed of is, whether 
the plaintiff in standing on the platform was 
himself guilty of such negligence as exempts 
the defendants from liability. The general 
rule is that where a party by his own negli- 
gence contributes to bring about the occur- 
rence by which the injury is effected, he can- 
not recover. Now standing upon the platform^ 
of the ear could, in itself, have had no effect 
in producing the collision by which the injury 
was effected. Of itself, therefore, it would 
be no defense to the company in case of an , 
accident occurring, I mean the mere fact of 
standing upon the platform of the car." The- 
court, on page 416, says: 

"The colKsion was the proximate, direct, im- 
mediate and sole cause of the injury. It is- 
true that, if the plaintiff had not been within 
the reach of its influence, he would not have 
been injured. But on the facts as proved, he 
was in no sense in fault, as between him and 
either defendant, in being where he was. He 
was not as to either of them wrongfully there. * 
He owed no duty to either of them which re- 
quired him to be elsewhere. If he had been 
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off of the train, the collision would have oc- 
curred. His being where he was, not being 
wrongful as to either defendant, nor a failure 
to perform any duty which he owed to either 
of them, it is no defence to an action brought 
to recover damages caused by their negli- 
-gence, that the position, in the event of such 
negligence, a negligence which no one could 
foresee or had the slightest reason to antici- 
pate, was one of more danger than a seat in 
one of the cars, and that if he had been seated 
he might not have been injured. The law 
looks to the proximate cause of the injury. 
When a plaintiff did nothing which conduced 
to that, and at the time of its occurrence, he 
was lawfully in the position which he occu- 
pies, and there is no negligence in not antici- 
pating or foreseeing the possibility of an in- 
jury from the negligence of others which, if 
it should occur, would endanger his safety in 
any part of the train, and it is by such negli- 
gence that he is injured, then there is no neg- 
ligence on his part, in the legal sense of the 
term, which contributed to the accident or to 
injure him." 

In Zemp v. Wilmington & M. R. E. Co., 9 
Hich. Law (S. O.) 84, the passenger was on 
the platform and was injured, and he recover- 
ed, it being held to be a question for the jury 
whether his negligence contributed to the in- 
jury. See, also, Dunn v. Grand Trunk E.y. 
Co., 58 Me. 191, and the cases there cited. 

In Kerwhaker v. Cleveland, G. & 0. R. Co., 
3 Ohio St. 172, it is said to be the settled law, 
"that where the negligence of the defendant 
is proximate and that of the plaintiff remote, 
"the action can then well be sustained, although 
the plaintiff is not entirely without fault; and 
when the plaintiff, in the ordinary exercise 
of his own rights, allows his property to be in 
.^an exposed and hazardous position, and it be- 
comes injured by the neglect of ordinary care 
-and caution on the part of the defendant, he 
is entitled to reparation, for the reason that, 
-although by allowing his property to be ex- 
posed to danger, he took upon himself the 
risk of loss or injury by mere accident; he 
•did not thereby discharge the defendant from 
tlie duty of observing ordinary care and pru- 
dence, or in other words, voluntarily incur the 
risk of injury by the negligence of another." 
These remarks were applied where a party 
thus exposed his property; but they are equal- 
ly applicable, when, under the same circum- 
stances, he suffers personal injury. 

In Keith v. Pinkham, 48 Me. 501, the rule 
is well stated. That case was an action for 
'damages caused by the negligence of the driv- 
er to a passenger riding on top of the coach, 
and who was requested to take an inside seat, 
and told "that if he continued on top, he did 
it at his own risk." The learned chief justice 
says: "It may be true that the plaintiff, by 
riding outside incurred the peculiar risks, if 
^ny there were, arising from his exposed situ- 
ation. But that is all. He did not assume 
those resulting from the negligence of the de- 
Tfendant, or those in his employ." 



In Peoria, P. & J. R. Co. v. Champ, 75 111. 
577, it is said that when the plaintiff is guilty 
of contributory negligence, the railway com- 
pany is not relieved from its duty to observe 
all reasonable precautions to prevent injury 
to the property of the plaintifE. 

The instructions given to the jury were read 
from Philadelphia & R. R. Co. v, Derby, and 
the facts of that case were very similar to the 
present; there the plaintiff was invited to 
ride on the road in a locomotive car engine 
by its president, and was injured by negli- 
gence of those in charge of another engine, 
and recovered for his injuries. Such a car, as 
we underetand it, is. constructed with an en- 
^gine on the forward part of the car, and seats 
in the rear, and in many respects is a more 
dangerous vehicle than the ordinary locomo- 
tive upon a passenger train. The latter is 
run according to time tables, having the right 
of way, while the locomotive car is like a 
"wild engine," running as It may, and obliged 
to keep clear of all other trains, and thus ex- 
posed to much greater risk. If a collision oc- 
curs, a locomotive car, as we have seen them, 
is not as heavy and strongly built as the ordi- 
nary locomotives, and would, therefore, be 
much more easily broken and destroyed; and 
in no respect would it prove as safe a con- 
veyance for a person, accustomed to running 
on a locomotive, as the locomotive itself. If 
Derby was guilty of negligence in riding on 
such a car, it is remarkable that it was never 
suggested by the counsel of the road, and that 
the supreme court should have held the de- 
fendants liable. 

So in the case of The New World v. King, 
16 How. [57 U. S.] 469, where one who had 
formerly been a waiter on the boat was al- 
lowed a free passage by the master, and he 
was injured by an explosion, the steamer was 
held chargeable for the injury. It was a libel 
in admiralty, where the question of contribu- 
tory negligence was for the court, and neither 
of ttie courts before which the case was heard 
Intimated that the defendant could succeed 
on that ground, which they certainly would 
have done, if the theory of the defence in the 
present suit is sustainable. 

Certainly, King by voluntarily going In the 
steamer exposed himself to the dangers of the 
explosion from which he would have been ex- 
empt had he remained ashore; and why should 
he not have been equally chargeable with neg- 
ligence by subjecting himself to the danger 
of an explosion, if the deceased Is here to be 
held chargeable with negligence in exposing 
himself to the danger of collision by riding on 
the engine? The risk in both cases was al- 
together too remote, as the party had a right 
to expect ordinary care and caution would be 
observed on the part of the carrier. If a col- 
lision occurred, the party on the engine was 
exposed to greater risks than if he had re- 
mained at home, and such waf also the exact 
position of King, if the boiler should explode 
while he was on board; but each party had 
a right to act on the presumption that noth- 
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ing of the kind would occur, and that if it did, 
the law would require an indemnity from the 
carrier for his neglect. 

There is one ease not upon the hriefs which 
is directly in point, and which was decided 
hy a very able tribunal, the supreme court of 
Maryland. Cumberland & P. E. Co. t. Mary- 
land, 37 Md. 156. In that case, the deceased 
was a brakeman in the service of the com- 
pany, and his place was in the middle of the 
train when in motion. On the day of the in- 
jury, he left his place on the train and rode 
for about half a mile on the tool box of the 
engine, near the boiler. The train stopped, 
and after standing still for about five minutes, 
the engine exploded and he was killed. Evi- 
dence was offered tending to show that the 
explosion was owing to the engine being de- 
fective and the master mechanic incompetent. 

The court was asked to instruct the jury 
that if the deceased's place was on the mid- 
dle of the train and he rode on the engine and 
was on it at the time the accident happened 
and tliat but for this conduct on his part the 
injuiy inflicted upon him and for which the 
suit was brought would not have been inflict- 
ed upon him, the plaintiff was not entitled to 
recover. 

This was refused. The judge submitted to 
the jury the question whether at the time of 
the accident the deceased was using ordinary 
care and did not contribute to his own death 
by the want of it; and in its opinion the full 
court says: "What constituted negligence or 
ordinary care, or the want of it in the party, 
contributing to his death, * « « are ques- 
tions according to the nature of the evidence 
in this case to be determined by the jury 
from all the facts and circumstances. It is 
their province from the controverted facts to 
maJbe the reasonable deductions, and these 
questions must be referred to the jury. The 
fifth prayer proposed virtually to withdraw 
the question of negligence or want of ordinary 
care on the part of the deceased from the 
jury, and to have it determined by the court 
upon the proposed hypothesis of facts as a 
question of law, and it was on that account 
properly rejected. In our opinion the facts 
stated in the prayer do not authorize the court 
to pronounce as matter of law that they con- 
stitute such contributory negligence as would 
prevent a recovery by the appellee. The case 
is not of that character in its circumstances 
as to warrant the intervention of the court 
in withdrawing the question from the jury." 
That case is almost identical with the present 
on the question of contributory negligence, 
and it in all respects accords with our rulings 
at nisi prlus. 

In the case of Railroad Co. v. Stout, 17 Wall. 
[84 U. S.] 661, Hunt, J., declares the rule to 
be this: "That while a railway company is 
not bound to the same degree of care in re- 
gard to mere strangers who are unlawfully 
upon its premises that it owes to passengers 
conveyed by it, it is not exempt from responsi- 
bility to such strangers for injuries arising 
from its negligence or from its tortious acts." 
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The counsel for defendants rely on Bobertr 
son V. New York & E. R. Co., 22 Barb. 92,. 
where the party was injured while on the- 
locomotive; but the fact, that he was told 
before he got on the engine that it was con- 
trary to defendant's rules, gave him full 
knowledge that he was unlawfully on the en- 
gine, and so was without redress. 

In Hickey v. Boston & L. R. Co., 14 Allen, 
432, the supreme court of Massachusetts ruled, 
as a matter of law that a passenger standing 
on the platform of the railroad car could not 
recover for damages he sustained, as he was- 
guilty of contributory negligence. Under all 
the circumstances of the present ease, we 
thinlE the better course was that sanctioned 
by the supreme court of Maryland and adopt- 
ed here, to submit the question of negligence- 
to the jury, since the party injured was a fire- 
man accustomed to ride on locomotives, and 
who was on defendant's engine at the time by 
the sanction of the defendant, thereby dis- 
tinguishing the present from the Massachu- 
setts case. 

It is said that five thousand dollars was ex- 
cessive damages. In the opinion of the court,. 
if either party has reason to complain of the- 
amount of the verdict, it is not the defendant. 

Motion overruled. 
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Accident Ixsttraxce — Consteuctio>; of PoLicr 

— -ESTEUSAIi SiGS OP ISJOItT — RlGOT 

TO Examine Deceased. 

[1. An intention on the part of the company 
to deceive cannot he presumed from the fact 
that some portions of the policy are printed in 
smaller type than other portions, the former 
being referred to in the latter.] 

[2. Nor is the fact that the company made an 
autopsy on deceased's body any evidence of" 
fraud, when the right to do so is given by thfr 
policy.] 

[3. A nose bleed may he regarded as an "ex- 
ternal and visible si^" of the injury, within thfr 
meaning of a provision that the insurance shall 
not extend to any injury of which there is no 
such sign.] 

[Cited in Wehle v. United States Mut. Ace. 
Ass'n, 31 N. Y. S. 868.] 

CLARK, District Judge (charging jury). The 
plaintiff in this case is Ephraim H. White- 
house, administrator of the estate of Horace 
Gowan. He is the nominal party upon the- 
record of the court, entitled to* bring the ac- 
tion; but the person for whose benefit the 
sum sued for is to be recovered, if recovered 
at all, is Mrs. Gowan, the widow of Horace- 
Gowan. He seeks to recover upon a policy 
of insurance against death resulting from ac- 
cident, by which the sum of three thousand 
dollars was insured, in case of his death by 
accident, to be paid to his wife; the allega- 

1 [Reprinted by permission.] 
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tion being that death happened to him by 
accident, and that the company has not paid 
the same to his widow, oi* wife, as agreed. 
The suit is Jfor the violation of that contract, 
for the benefit of the wife. The suit was 
originally brought in the state court, as was 
suggested to you, and has been removed by 
due process of law from the state covu:t into 
this court. Comments were made, on the 
one side and the other, upon the transfer of 
the cause from the state court to this court, 
as if it might be a matter of prejudice to the 
defendant^ that he had transferred the cause 
into this court. But it cannot be so, gentle- 
men. The right which the law gives him, 
or gives the defendants, to transfer the cause 
here, would be of little, or very much less, 
value, if upon the trial, it was to tell against 
them. But for certain reasons, in certain 
causes, the law of the United States provides 
that causes may be transferred from the state 
courts into the United States courts, and there 
tried. Complying with that law, this cause 
has been transferred here, and the considera- 
tion of that transfer may be laid entirely out 
of the case by you, and receive no considera- 
tion whatever. It is not a matter with which 
you have to do in finding your verdict, in 
any way. It was a right which the defendant 
had. It is to be presumed, or it is to be tak- 
en for granted, tliat he exercised that right 
properly and rightfully. The state court 
would not have transferred the cause here, 
and this court would not have received and 
would not try the cause, unless it had been 
properly brought there. Justice, gentlemen, 
is said to be blind; and this is true, and 
should be true in one regard: that she is 
blind to the parties, as they stand before her. 
She cannot be blind as to the cause and wit- 
nesses and testimony, because, if .she were, 
she never would decide the cause rightly, un- 
less by accident; but, as to the parties, she 
holds her scales even, or should, and she is 
blind. You are the organSj gentlemen, of jus- 
tice. If she be blind as to the parties, you 
must, if you would do justice, also be blind 
as to the parties. You must not know this 
defendant as a corporation. Holding the 
scales evenly between the two, you must say 
what is the fact, uiKtn the evidence. It is a 
high duty, gentlemen; it is a difficult duty. 
There is a reason to believe that jurors do 
not always act with these high motives, but 
the court has no doubt in this cause, that, dis- 
regarding all considerations and suggestions 
of that kind, you will turn your attention to 
the evidence on the points of the case, and 
decide by the evidence. The cause is not very 
wide in its scope. The facts are few. The 
evidence is somewhat voluminous, and the 
witnesses, numerous; but the evidence and 
witnesses are to be received and weighed by 
you as bearing mainly upon two or three im- 
portant facts. There may be other facts 
wbieh tend to decide these two or three im- 
portant facts, which you will consider; but 



what I mean is, that the evidence all hinges 
on, or is chiefly applicable to, two or three 
important questions. 

But, before I come to these questions, I 
want to make a suggestion or two to you, 
which are called out by the counsel on the 
one side and the other, and principally by some- 
remarks of the counsel for the plaintiff, in. 
regard to fraud in this case. It is a well- 
established maxim of law, gentlemen, that 
fraud never is to be presumed. That is, you 
are never to take it for granted that people 
have acted fraudulently; you ai'e rather to- 
take it that they have acted honestly, until 
the evidence shows you that they have act- 
ed otherwise. Now it is contended by the 
plaintiff's counsel that this company have 
been fraudulent in this transaction, in the- 
issuing of this policy; and he adduced as proof 
the fact that certain portions of the policy are 
printed in smaller letters than other portions, 
contending that the intention was to deceiver 
because,' if there were no intention to deceive, . 
there would not be any fraud. It is alleged 
that fraud consists in the use of smaller type- 
in certain parts of the policy. But if you wUl 
examine this policy, you will find that tlie 
conditions relied upon are referred to in the 
toge type, and the attention is called to them 
in such a way as entirely to negative the idea- 
that the company meant to conceal them, I 
say this much to you on this point because it 
seemed to me, I frankly say, that the evi- 
dence did not seem to warrant the remarks- 
of counsel. I have not the least doubt, gen- 
tlemen, that the counsel was well-intentioned" 
in the matter. He put forward the best side 
of his ease, but I felt it due to you, due to- 
justice, that I should make the above state- 
ment 

I shall have occasion to say one thing, if I 
do not forget it, in regard to the autopsy. 
Perhaps I might as well say it here, lest I 
should forget it, as at any other time. Com- 
plaint was made by counsel for the plaintiff 
that this defendant exercised the privilege, if 
you call it so, or that he undertook to make- 
an autopsy when this man was lying dead, 
before he was buried. Now if you will ex- 
amine this policy, gentlemen, you will find 
here a provision made for that very purpose, — 
a provision in this policy that in case of death,, 
or any other time, when accident occurs, the- 
company shall have the right to examine,, 
and you will see the necessity of it, gen- 
tlemen. I comment now upon this, as it 
was adduced as evidence of fraud. You will 
see the necessity of such a condition or right 
as this In insurance policies, where a man 
might die and be buried, and it be alleged aft- 
erward that the death was caused by acci- 
dent, whereas, if an autopsy had been made, 
it might have been shown otherwise; or, 
where death did not occur, it might be shown 
what the disability was, or the extent of 
the accident was, to know how much should 
be paid. So, having secured that right, gen- 
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tlemen, to make that examination, it was 
only exercising a right which they had by 
their contract. 

But the plaintiff says further to you, gen- 
tlemen, that they called the agent of the 
company, and did not call the attending phy- 
sician, to make such autopsy: but, gentlemen, 
it was no more the part of the defendant com- 
pany to call the attending physician, than 
it was of Mrs. Gowan. If she wanted him 
there, it was very easy for her to call Mm 
in; and you will weigh, gentlemen— you will 
weigh the considerations as showing to you 
whether this defendant practiced any fraud 
in this regard, and give such weight as it 
deserves. If there was fraud, or improper 
acts, on the part of the defendant, of course 
you will give the plaintiff the benefit there- 
of, and it will be the duty of the court to 
instruct you so to do; while, on the other 
hand, the court feels bound to say that the 
plaintiff cannot set up fraud on the part of 
the defendant, unless he produces .evidence 
of it. The contract provides, gentlemen,— I 
wiU read it, gentlemen,— "The said sum in- 
sured to be paid to Sarah F. Gowan, wife, or 
her legal representatives, within ninety days 
after sufficient proof that the insured, at any 
time within the continuance of this policy, 
shall have sustained bodily injuries, effected 
through external, violent, and accidental 
means, within the intent and meaning of this 
contract, and the conditions hereunto annex- 
ed, and such injuries alone shall have occa- 
sioned death within ninety days from the 
happening thereof; or if the insured shall sus- 
tain bodily injury by means aforesaid, which 
shall, independently of all other causes, im- 
mediately and wholly disable and prevent 
him from the prosecution of any and eveiy 
kind of business, then, on satisfactory proof 
of such injuries, he shall be indemnified 
against loss of time thereby, in a sum not ex- 
ceeding twenty-five dollars per week for such 
period of continuous total disabiUty as shaU 
immediately follow the accident and injuries 
aforesaid, not exceeding, however, twenty-sis 
consecutive weeks from the time of the hap- 
pening of such accident;" and all this, gen- 
tlemen, in large print. It goes on: "Provided 
always, that this insurance shall not extend 
to any injury of which there shall be no ex- 
ternal and visible sign, nor to any case ex- 
cept where the injury aforesaid is the proxi- 
mate and sole cause of the disability or 
death." That is in small type, but in large 
type, "Provided that the accident shaE be the 
sole cause of death." 

Now in order to enable the plaintiff to re- 
cover nnder this policy, gentlemen. It is in- 
cumbent on the plaintiff to prove to you that 
this injury or accident was the cause of 
death, and the sole cause. It is also in- 
cumbent on him to prove that the injury or 
accident left some external, visible mark 
of Its happening, or of injury to the person, 
and, if he fails to prove either of these points, 



he must fail in his ease; because, gentle- 
men, a policy of insurance is a contract to 
be governed by the rules applicable to other 
contracts generally, and parties are not to be 
held liable for that which they do not under- 
take, or for that to which they do not agree, 
and in this ease it was agreed between the 
parties that this plaintiff should not recover 
in case of death, unless an accident is solely 
and independently the cause of death. That 
is the undertaking. It is also agreed be- 
tween the parties that this plaintiff should 
not recover unless the accident left signs of 
the injury, external and visible, and neither 
you nor the court, gentlemen* have any right- 
to travel out of this contract, and beyond 
it, and say that the party shall pay the 
sum, unless liable under this contract; and 
I might say, gentlemen, that it would be 
little less than judicial robbery, if, going out- 
side of the contract, from any motive not 
arising within, and proper for the court, the 
defendant should be compelled to pay; but, 
gentlemen, on the other hand, if this acci- 
dent has happened, and has come within the 
terms of the contract, it is the right of the 
plaintiff to recover this amount, and it wonld 
be your duty so to award it The plaintiff 
is entitled to the full benefit of this contract, 
interpreted fairly and properly, equally with 
the defendant. 

Now, then, with these views, gentlemen, 
you will approach the evidence and see what 
it tends to prove. Of some things there is 
no dispute,— they may be taken for granted. 
I think it is not disputed that this is the 
contract made by the parties; it is not dis- 
puted that proper notice was given to the 
defendant upon the happening of this acci- 
dent; it is not disputed— no question has 
been made— but what this plaintiff here 'is 
the administrator of Gowan's estate, though 
no proof of it has been given. It seemed to 
be taken for granted. Unless he were the 
administrator, as claimed, he could not re- 
cover; but I take It for granted he is. There 
is no dispute that on the twenty-ninth of 
May, 1875, Horace Gowan was thrown from 
his wagon, thrown on the ground, and the 
seat of the wagon thrown on him; that he 
recovered himself, got up from the ground, 
took up the seat, and went to the stable; 
that at that time, when inquired of if he was 
hurt, he said, "No" or "Not much," "He 
guessed not," and that afterward he com- 
plained of injury in the head and back, sore- 
ness in his side; that on Monday he did not 
labor much, if any, nor Tuesday, nor Wed- 
nesday. I think so much has been shown 
by the evidence, and will be admitted, so 
that there can be no question in regard to 
these facts. On Thursday, or some time aft- 
er, — I don't know as it appeared exactly 
when; I understood, however, one witness 
to say on Thursday, he took his bed; by an- 
other witness about a week after the ac- 
cident,— but on some day, took his bed, and 
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the sickness ran on until the twenty-third 
day of June, when he died. Now you will 
see, gentlemen, it hecomes material for you 
in the first instance, to inquire whether the 
injury received in this case was such that 
it left visible, external marks. I think it is 
admitted by the plaintiff's counsel that no 
witness has testified that it did; but coun- 
sel say that it may be inferred from the cir- 
cumstances, that you may suppose that it 
was so. Now, if the evidence, gentlemen, 
satisfies you, if the evidence satisfies you 
there were external marks, you may so find, 
but you cannot suppose it, if the evidence 
does not tend to show it. Things are not to 
be taken as suppositions, which are required 
for the fulfillment of a contract; they are 
bound to prove it. But, gentlemen, visible 
signs of an injury would not be confined to 
scratches or bruises, or broken limbs; there 
might be other indications, as, for instance, 
if you were satisfied that the nosebleed that 
he had at some times was the direct result 
of an injury, then that would be visible, 
would be a sign; but the complaint of pain 
is no visible sign, because that is something 
you cannot see; the complaint of soreness is 
no sign, because that you cannot see. The 
policy provides it shall be visible,— some- 
thing that can be seen; so if you were satis- 
fied, gentlemen, even after two or three 
weeks, that the bloody discharges from the 
bowels was the direct result of the injury, 
that would be received as a visible sign of 
injury; but if It did not result directly from 
that, it would not be; and I call your atten- 
tion to this point of the case first, gentle- 
men, because, if the evidence satisfy you 
that, notwithstanding he fell and was sore 
and stiff, if it satisfy you there was no 
visible sign of injury, you would be bound 
to find for the defendant, and in this connec- 
tion you may weigh the complaint made by 
him to Dr. Stackpole. Dr. Stackpole was 
his attending physician, and you may in- 
quire if Dr. Stackpole had been told of this 
accident, whether he would not have ex- 
amined so as to have seen; and, further, 
you may inquire whether there would not 
have been at the autopsy something to show, 
externally, that there was an injury received. 
But, gentlemen, if upon the evidence, you 
should be satisfied there was an external, 
visible injury, your next inquiry will be, 
what was the cause of the death? And here 
the court say to you, gentlemen, in order to 
entitle the plaintiff to recover, you must find 
that the aceident,~the falling from the wag- 
on and the bruise,— was the direct cause of 
the death; because, by the contract, the de- 
fendants undertook to pay this money only 
upon condition that the accident alone, inde- 
pendent of every other cause, occasioned the 
death. It may be said, gentlemen, that this 
is strange and severe, but it is precisely 
the thing that this plaintiff, or the intestate, 
Mr. Gowan, agreed to. He agreed, that he 
29fed.cas.--66 



was only to have this sum paid to his wife 
in ease of his death, when the death resulted 
only from the accident. Now it is contended 
on the part of the plaintiff, gentlemen, that 
the death did result directly from' the ac- 
cident, and that is a question for you to 
determine. It is contended, on the other 
hand, that it did not result wholly from the 
accident, but that it resulted from some su- 
pervening or intervening cause, such as dis- 
ease. Now this may be difficult for, you to 
determine, but you must bring to it the best 
consideration you can upon the evidence 
that is before you. 

The science of medicine, gentlemen, is an 
uncertain science, but the medical men are the 
best evidence we can have upon certain points; 
because they are men supposed to be informed, 
and there are no other persons supposed to be 
so well informed. We will not say how well 
they may be mf ormefl, or whether they can al- 
ways tell the actual condition of a patient, or 
cause or character of a disease, or whether they 
do not miss it a great many times; but is 
there anybody any better informed in subjects 
or matters incident to their profession? And 
in this ease they are the only witaesses before 
you, and you must be governed by their testi- 
mony. They are the only witnesses put before 
you by which you can judge what was the 
nature of the disease, or what was the cause of 
deatQ. I am not going to recapitulate minutely 
that testimony. I am not going to take up the 
testimony of one physician or another, and 
detail to you the substance, or the exact words 
of what each one said. Ton will remember it, 
gentlemen, and you will give due attention to 
it, and such weight as you think it deserves. 
But because I do not call your attention to it, 
you will not therefore disregard it I am not 
much in the habit of calling the attention of the 
jiuy to the evidence, unless on important points, 
because you as jurymen sit hei-e, and hear the 
testimony, as well as myself, and you are pecul- 
iarly the judges of the testimony, and the effect 
to be given to it I am not to say, gentlemen, 
how much weight is to be given to the tesUmony 
of Dr. Stael^KJle, of Dr. Jewett, of Dr. Ham, 
or of any other one of the witnesses who have 
been put on the stand; that is your duty,— your 
privilege. You might say, "I believe this man;" 
I might say, "I do not." Tom* behef is to 
govern, not mine. But sometimes when there is 
doubt in what has been said, then reference 
may be had to the minutes of the court, or, if 
there has been a stenographer, to his minutes, 
to the minutes of the coimsel. In this case, Mr. 
Gowan received an injmy, in a few days took 
his bed; it appears, from the testimony of Dr. 
Stackpole, had feverish symptoms, some head- 
ache, and that he treated it in a certain way, 
but that Dr. Stackpole did not at any time 
suspect there was an. injury which was the 
cause of the condition of the patient, rmtil he 
was told. That after he had been sick for some 
two or tlnree weeks— I think three weeks— the 
day before he died, Dr. Jewett was called in as 
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consulting physician, and lie testified that the 
man was tlien in a dying condition, and I do 
not remember that the doctor said tliat he 
gave his opmion of what he thought was the 
matter with him. I do not rememher that there 
was any discussion at that time, or anytbing 
said between Drs. Staekpole and Jewett that 
the man had received an injury. But the dis- 
ease or sickness ran along, until as said before, 
on the twenty-third day of June he died. Then 
the counsel for the defendant went to the house, 
and requested from Mrs. Gowan a statement 
of the case, a history of it, and she gave it; 
then they made an examination or autopsy of 
the body. Now, the physicians tell you, gentle- 
men, what is the benefit of an autopsy or ex- 
amination, and how much they can tell, or what 
they can teU, in certain cases thereby; and 
those who made it say to you, gentlemen, and 
those who saw it, that they were certain sure 
indications found that this man died of typhoid 
fever, and it does not appear that that examina- 
tion showed any other cause of death. I think 
one of the witnesses said the parts— the upper 
parts— were healthy, but it does not appear that 
they discovered any injury, or any appearance 
of an injury, from the accident which happened, 
but that they did discover a certain condition of 
the glands and parts of the smaller and larger 
intestines, which certainly mariss typhoid fever. 
Now, here comes in your duty, gentlemen, to 
judge between what is said on the one side be- 
tween the happening of the accident, between 
the falling of the man from the carriage, be- 
tween his complaints of pain in his head, and 
pain in his shoulder, and of thegeneral feverish 
^onptoms, and of ttiis condition of the bowels 
after death, and then it is for you to say what 
was the probable cause of that death. If you 
find that the probable cause of the death upon 
the testimony was the accident, and that di- 
rectly and independently of any other cause, 
then you will find for the plaintiff; but if you 
should find, gentlemen, that the accident was 
not the cause of death, or that the accident 
would not have produced death unless fever set 
in, or some other disease, then you must find 
for the defendant, because this wiH govern the 
case. The contract was that this accident, solely 
and independently of any other cause, should 
occasion the death to entitle to recover. 

Some things have been said, gentlemen, in 
regard to some of the witnesses in this case, 
some of the physicians, that they had never 
seen a case like this, or had never seen an 
autopsy in a case of typhoid fever; ttiat what 
information they had was from the books. "We 
all know, gentlemen, that experience is a good 
teacher, though old President Lord, at Dart- 
mouth, used to say she was sometimes rather 
hard; but a great deal of the information that 
a physician gets he must necessarily get from 
his books, and because he gets his information 
from books he is not therefore to be east out 
and laid aside; but you are to weigh him as 
you would any other man, with the knowledge, 
experience, and information that he has. You 
would give to the man who had seen a great 



many eases more credit than you would to one 
who had not seen them. By way of illustration: 
I can remember very well where in a case of 
smallpox in a family, two parties died and were 
buried, and only until the third peison was at- 
tacked, and another physician was called, was- 
the disease ascertained, the symptoms are so- 
varied and uncertain. So these physicians say 
that in the first two or three weeks the symp- 
toms of some diseases do not manifest them- 
selves, so tihey are able to say certainly what 
the disease is. That may be called the Infirmity 
of himaan natmre, the uncertainty of a profes- 
sional man, who cannot see what does not 
show itself. He may judge or guess. Some- 
^STnptoms are conamon to various diseases, but 
you will judge, on the whole, gentlemen, oa 
the description given you by all the physicians, 
whether this was a case of accident occasioning 
death directly, or whether it was a case of ac- 
cident where another disease supervened, and 
was in part or wholly the cause of death. As 
I said before, if you should find that typhoid 
fever supervening was wholly or in part the 
cause of death, you must find for the defendantr 
but if, on the other hand, gentlemen, you are 
satisfied that death resulted directly from this- 
accident, you should find for the plaintiff, be- 
cause it was undertaken by the defendant that 
in the case of death resulting entirely from ac- 
cident, no other cause supervening or aiding, 
they would pay three thousand dollars; and, 
if it did so happen, "this plaintiff in interest Is 
entitled to have that sum at your hands. 

If you should come to the conclusion, gentle- 
men, that the plahitiff is entlfled to recover, 
he would be entitled to recover the sum of three- 
thousand dollars and interest from the day that 
the provision in the policy provides, within nine- 
ty days after proof thereof. Ninety days from 
the second of September would be the time la- 
terest should be east, some time in December - 
the interest would begui to run. If then, gentle- 
men, on the whole case you should find that 
the plahitiff, upon the pouits I have suggested 
to you, is entitled to recover, you will take the- 
sum of three thoiKand dollars, and cast the in- 
terest upon it from ninety days after the second' 
of September, 1873. It would be some time ha- 
December. 

That, I think, gentlemen, is all that is neces- 
sary that I should say to you in regard to this 
case. 

One suggestion, perhaps, I ought to make to ■ 
you, gentlemen, and that is, you cannot adopt 
a theory without proof. You would not be- 
justified to find that this party died by acci- 
dent or died by fever, unless you are satisfied, 
upon the proof, that there was fever; neither- 
would you be justified in finding that he died 
from a shock to the spine or brain, unless there 
was proof. 

The jury found a verdict for the defendant- 
company. 
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Case Wo. 17,567. 

WHITELY et al. t. RIDDICK. 

[Chase, 540.] i 

Circuit Coort, D. North Carolina. June Term, 
1869. 

Execution Sale — Application op Pboobeds — 
> — Prior Judgment of State Court. 

1. Land having been sold under esecution up- 
on a judgment of the United States circuit 
court, that court will not, upon motion to that 
effect, appropriate the proceeds to an older judg- 
ment of a state court. The holder of the older 
judgment should issue his execution and sell 
the land. 

2. Semble: a purchase of land sold under an 
execution from the United States circuit court, 
does not take the land free from the lien of an 
older judgment of a state court. 

Parker recovered a judgment for three 
hundred and eight dollars and thirty-four 
cents with interest, against Riddiek & Stall- 
ings in the superior court of the state of 
North Carolina, for the county of Perqui- 
mans, on April 15, 1867. On this judgment 
a fl. fa. was issued on August 27, 1867, which 
was levied on September 10, 18G7, "on the 
farm whereon Riddiek lives." By this levy, 
under the laws of North Carolina, Parker ac- 
quired a lien on the lands so levied on. No 
sale having been made on this execution, on 
October 24, 1867, a venditioni exponas was 
issued returnable to the spring term of 1868, 
of the superior court of Perquimans, but 
just about that time, the commanding offi- 
cer of "Militai*y District Number Two," as 
North Carolina was then known to the fed- 
eral military authorities, issued an order 
known as "Military Order No, 10," prohibit- 
ing sales on executions out of the courts of 
North Carolina, and staying proceedings for 
the collection of debts to the extent in said 
order set forth. The sheriff of Perquimans 
accordingly returned his writ as stayed by 
military order No. 10. After this judgment, 
levy, and issue of the venditioni exponas, 
Whltely, Stone & Co. recovered judgment at 
the November term of the court against Rid- 
diek for the sum of nine hundred and six- 
teen dollars and twenty-nine cents, interest 
and costs. On this judgment a fi. fa. was 
issued and levied January 13, 1868, on the 
same tract covered by Parker's levy of Sep- 
tember 10, 1867. Under the levy the land 
was sold, and bought by the plaintiffs. On 
the return of the writ to this court with the 
proceeds of sale, Parker appeared and mov- 
ed the court to order the money in the hands 
of the marshal realized under Whitby, Stone 
& Co.'s execution, to be paid over to him, 
because, as he contended, he had the prior 
lien, which he was prevented from asserting 
by the military authority of the United 
States, while the plaintiffs were allowed to 
go on and sell the property under their jun- 
ior lien. 



1 [Reported by Bradley T. Johnson, Esq., and 
iere reprinted by permission.] 



^ "W. H. N. Smith, for Parker. 

In Harbin v. Carson, 4 Dev. & B. 388, it is 
held that after a sale under a fieri facias, 
the land may be sold tinder a venditioni ex- 
ponas issuing upon an attachment, the lien 
whereof overreached that of the fi. fa., and 
the purchasers at the last sale acquired ti- 
tle. This, however, is overruled, and the 
contrary declared in McMillan v. Parsons, 7 
Jones D^. O.] 163. The contest must be as 
to the disposition of the money, as the first 
sale transfers the title. 

In case of several executions from differ- 
ent courts, and a sale under a junior execu- 
tion, the title passes, and the plaintiff in the 
senior execution must look to the proceeds 
of sale, by a rule for their application to his 
debt Jones v. Judkins, 4 Dev. & B. 454. 

Rogers & Bachelor, for Whitely, Stone & 
Co. 

CHASE, Circuit Justice. This is a mo- 
tion to appropriate money made by the sale 
of land under an execution issued from this 
court, to the satisfaction of a judgment ren- 
dered in a state court, and having a prior 
lien upon the land. 

Whitely, Stone & Co. recovered a judg- 
ment at the November term, 1867, of the cir- 
cuit court for the district of North Carolina, 
for nine ^ hundred and sixteen dollars and 
twenty-nine cents, with three hundred and 
thirty-six dollars and nine cents damages, 
and forty-three dollars and ninety-nine cents 
costs,- with iuterest from November 25, 1867. 

Upon this judgment a fi. fa. was issued, re- 
turnable June 7, 1868; which was returned 
with the following endorsements, made by 
the deputy of the marshal: "Levied on one 
hundred acres of land, more or less, adjoin- 
ing the land of F. H. Russell and Solomon 
Eason, and lying on Perquimans river 
swamp, it being the home tract of said Rid- 
diek, one hundred and fifty acres woodland, 
more or less, lying on the Dismal swamp, 
January 13, 1868." 

The first-mentioned tract of land, in the 
said levy, was bid off by J. "W. Albertson, 
attorney for 'Whitely, Stone & Co. for four 
hundred and forty-five dollars; the second 
by the same for fifty dollars, making in the 
whole four hundred and ninety-five dollars. 
The levy also embraced some chattel prop- 
erty returned not sold for want of bidders. 

Prior to this proceeding, at the spring term 
of the superior court of the state of North 
Carolina, for Perquimans county, James H. 
Parker had recovered a judgment against 
Willis D. Riddiek and James W. Stallings 
for three hundred and eight dollars and 
thirty-four cents, with interest from Janu- 
ary 29, 1861, and four per cent, additional 
interest on the principal, from August 10, 
1861, to April 15, 1867 (the date of the judg- 
ment), and costs. 

On this judgment a fi. fa. was issued on 
August 27, and was levied September 10, 
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1S67, "on tlie farm whereon W. D. Riddick 
lives, adjoining lands of E. N. Riddiclc, and 
also tlie store of W. D. Eiddick." 

No sale was made under this execution, 
and on October 24, 1867, a venditioni ex- 
ponas was issued, returnable at the spring 
term of 1S6S of the superior court, and was 
returned "no sale on account of military or- 
der No. 10." 

It is agreed that the land levied upon un- 
der this judgment was the home tract levied 
upon under the judgment of this court. Up- 
on this statement, it is clear that the Parker 
judgment is the older and better lien upon 
the land. 

The only question is whether in this court, 
upon motion, an order can be made appro- 
priating the proceeds of sale under the ju- 
nior judgment to the satisfaction of the elder 
lien. 

It is not doubted that, if both judgments 
had been rendered in the same court, the or- 
der suggested might be made. 

The court, having control of its own pro- 
cess, might make the necessary order dis- 
tributing the money, and protecting the 
rights of all parties by the requisite entries. 
But we do not see how this can be done in 
a court of the United States on a motion for 
appropriation to a judgment of a state court. 

It is suggested that the order for the ap- 
propriation asked for might be made condi- 
tionally upon the production of evidence of 
satisfaction of the judgment in the state 
court. But it is obvious that satisfaction in 
the state court must depend upon the action 
of that court. In the particular case before 
us, no difficulty might arise or harm ensue. 
But the principle, if adopted and acted upon, 
of determining upon motion in a national 
court upon rights acquired in a state court, 
could hardly fail of embarrassing results in 
practice. 

It is enough for the present case that there 
seems to be no recognized rule of law which 
requires one court to give efEect, in this way, 
to the judgments and decrees of another; 
and that no case is produced in support of 
the motion addressed to us. 

It is argued only that the sale, on the ch:- 
euit court judgment, will carry the title, and 
so defeat the lien of the state court judg- 
ment by taking from under it the land on 
which it operates. 

The case of McMillan v- Parsons, 7 Jones 
[N. C] 166, is cited in support of this view. 
The most that can be said of that case is, 
that the learned chief justice questioned a 
judgment of the supreme court of North 
Carolina, asserting the opposite doctrine that 
a purchaser under a junior took subject to 
the superior lien of an elder judgment. We 
understand that the doctrine, stated by the 
chief justice, that a title to land unaffected 
by the older lien can be made by sale under 
the junior judgment, is now the recognized law 
and practice of this state. But we do not un- 
derstand that this doctrine has ever been ap- 
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plied to a sale under an execution from a court 
of the United States. We can perceive reason 
for its appHcation to sales under judgments of 
the same court, and, perhaps, of different courts 
of the same state, when an elder judgment cred- 
itor lies by, and permits a sale under the junior 
judgment and distribution of the proceeds. But 
ithese reasons do not seem to us applicable to 
judgments of courts of different sovereignties. 

If the land could not be sold under the Parker 
judgment, and a good title made to the pm*- 
chaser, a court of equity would doubtless inter- 
pose; and, all pai-ties being before it, would 
mai-shal the liens, and distribute the proceeds 
of the sale made, if uncontested, according to 
priorities; but it seems to us, that the remedy 
of the plaintiff in the motion is complete at law. 
He has a judgment and levy, and the elder 
lien; and has nothing to do but to issue his 
vendi., and sell the land. 

The motion must be overruled. 
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"WHITELY V. SWAYNE. 

[4 Fish. Pat. Cas. 117.] i 

Circuit Court, S. D. Ohio. Feb., 1865.2 

Patent fob Ittventiox — Pbesumptios As to 

VALiniTt — Reissued Patent — Oath 

OF Patentee. 

1. It would be straining the doctrine of pre- 
sumptions in favor of the legality of the acts 
of a public officer to an unreasonable extent, to 
hold that a patent is legal and valid where the 
records and papers of the office show conclusive- 
ly that essentia] statutory provisions had been 
disregarded. 

[Cited m Poage v. McGowan, 15 Fed. 399.] 

2. An oath that an original patent "is not 
fullv valid and available" to the patentee, is 
notsuch an oath as is required by law, and it 
was an excess of authority on the part of the 
commissioner to grant a reissued patent upon 
such an oath. 

3. Whether the oath of an assignee to the 
specification accompanying an application for 
a reissue, while the patentee is alive and able 
to verify, is a compliance with the statute, 
quaere? 

4. If by the elastic or expansive power of a 
reissue, machines are made infringements, not 
a single element of which was described in the 
original, it is an abuse of the right of reissue 
equivalent to a positive fraud. 

This was a bill hi equity [by WiUiam N. 
Whitely against William Swayne] filed to re- 
strain the defendant from the infringement of 
letters patent [No. 10,967] for an "improve- 
ment in clover and grass-seed harvesters," 
granted to Thomas S. Steadman, May 23, 
1854; assigned to complainant and reissued 
to him in two divisions, June 19, 1860 [Nos. 
985 and 986]. 

5. S. Fisher, for complainant 
D. Wright, for defendant. 



1 [Reported by Samuol S. Fisher, Esq., and 
here reprinted by permission.] 

2 [Affirmed in 7 Wall. (74 U. S.) 685.] 
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LEAVITT, District Judge. Tliis is a blU 
in equity, brought by William N. \Vbitely, for 
an aJlegetl infringement of reissued patents 
983 and 9S6, dated June 19, 1860, granted to 
Whitely as tbe assignee of T. S. Steadman. 
The patent to Steadman is dated May 23, 
1854, and purports to be for "a new and use- 
ful improvement in clover and grass-seed har- 
vesters." The infringement alleged is in 
vending a machine tnowa as the "Kirby Har- 
vester," patented to William A. Kirby and Da- 
vid M. Osborne, assignees of Bj^ron Densmore, 
on February 10, 1852. The bill prays for an 
injunction restraining the defendant from the 
sale of the Earby harvester, and for an ac- 
count of profits arising from the infringement 
complained of. The allegations of the bill 
are general as to the infringement, and there 
is no statement or specification of the parts 
or elements of the machine sold by the de- 
fendant, which infringe the machine described 
in said reissued patents. 

The amended answer of the defendant sets 
up three several grounds of defense to the 
bill, which are in substance: (1) That the 
said reissued patents under which the com- 
plainant claims, are void as having been grant- 
ed without a compliance with the prerequisites 
of the patent laws, and also for fraud in their 
procurement. (2) That the improvements 
claimed by Steadman in his patent, and by 
the complainant as embraced in the reissues, 
are not new, but had been patented and 
linown to others, and in use, prior to the date 
of Steadman's patent (3) That the machines 
sold by defendant do not infringe any of the 
devices described and claimed by Steadman 
as his Invention, or covered by the reissues to 
Whitely as his assignee. 

The legality and validity of these reissues 
will first be considered. If they are success- 
fully impeached on either of the groimds stat- 
ed, the complainant's bill can not be sustain- 
ed, and there will be no necessity for passing 
on the questions of novelty and infringement. 

The Intelligent consideration of the charac- 
ter, force, and effect of these reissues, requires 
some reference to the history of Steadman's 
hivention, as presented by the proofs and ex- 
hibits before the court. These show that on 
June 13, 1852, Steadman filed a caveat ih the 
patent office in which he claims to have -dis- 
covered some new and useful improvement in 
a machine for "harvesting clover and grass 
seed." The main element of the invention 
claimed was a device or mechanical arrange- 
ment for raising and lowering the main &ame 
or bos, with the cutting apparatus, while the 
machine was in operation, without interfering 
with the meshes of the ^stem of cog-wheels 
used as a part of the machinery. 

On February 5, 1S53, Steadman filed a 
formal application for a patent for the im- 
provements claimed, as his invention. In this 
application the name of the machine is the 
same as in the caveat On February 2, 1^4, 
the commissioner of patents returned the pa- 
pers to Steadman, with a letter informing him 



that his application had been rejected. The 
reasons for the rejection do not appear. On 
February 23, Steadman by letter withdrew his 
application, and at the same time ti-ausmit- 
ted a new application, which was filed in the 
patent office, March 4, 1854. The name of his 
invention was the same in this application as 
in that previously 'filed, namely: "New and 
useful improvements for harvesting clover and 
gi-ass seed." The specification accompanying 
the second application differs in some impor- 
tant pai-ticulars from the first. He states his 
claims under the new application as follows: 
(1) The arrangement of the cutters in com- 
bination with the comb, operating in the man- 
ner and for the purpose described; (2) the 
rake S, in combination with the cutters, as de^ 
scribed; (3) certain levers or pulleys arranged 
for raising or lowering both sides of the ma- 
chine when in motion, and by which the 
ground wheels are retained in their place 
while the box is passing over stones and other 
obstructions. 

On April 14, 1854, the commissioner of pat- 
ents returned these specifications for correc- 
tion. By a letter of that date, Steadman is 
informed that his third claim is rejected, for 
the reason that he had been anticipated in all 
the devices claimed in it as new, and that 
they had been patented to other inventors. 
The third claim was therefore erased; and on 
May 23, 1854, a patent issued embracing only 
the fii'st and second daims, as before set forth. 

These are all the facts which it is impor- 
tant here to notice in connection with the 
emanation of Steadman's patent. And hei-e 
it will be proper to notice the evidence be- 
fore the court, as to the operation and prac- 
tical value of the machine thus patented to 
Steadman. The witness on this subject is 
Frederick Hatch, who lived in the same tovra, 
in the state of New York, in which Stead- 
man resided, and who was familiar with 
the progress of his invention, and who states 
fully the various modifications and improve- 
ments made by Steadman in his machine 
prior to the date of his patent He lived In 
the immediate vicinity of Steadman's shop, 
and was frequently in it, witnessing his ef- 
forts to perfect his ma ch ine. The fii'st ma- 
chine made by Steadman, the witness thinks, 
was in the year 1850. He made two others, 
the last in 1853 or 1854. The witness does 
not say positively that the last one was made 
after the patent issued, but the inference is 
strong, from all the facts stated, that it was 
so made. He states that he was an eye-wit- 
ness to the practical working of the machine 
last made. It was used in his father's field 
in gathering clover seed, but was a failure for 
that purpose. It took off only about half the 
heads of clover, much of which flew over tfie 
box of the machine. The witness also states 
that the machine was not so constructed as to 
run on the gixiund, and was designed simply 
to take off the heads of clover, and that he 
had no knowledge that it was used for any 
other purpose. He states also, that the thi-ee 
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machines made by Steadman were sent to dif- 
ferent places, and lie does not know what be- 
came of them. There is no evidence before 
the court that they were used, or could be 
used, as practical implements for harvesting 
clover and grass seed; nor is it claimed by 
the complainant that they were available for 
that pm-pose. 

The fact next to be noticed In the history 
of this patent is the application to the patent 
office by the complainant, as the assignee of 
Steadman, for a reissue based, on that pat- 
ent. His petition for this purpose was jaied 
AprE 2, 1860, nearly sis years after the date 
of Steadman's patent. He asks to be allow- 
ed to surrender that patent, and that three 
new letters patent may issue to him for sep- 
arate parts of the invention. 

He recites in the petition, that letters pat- 
ent were granted to Steadman, May 23, lS5i, 
"for improvements in harvesting machines," 
and that they were assigned to him December 
27, 1859. This petition was accompanied by 
a specification dated March 27, 1860, signed 
by complainant in the presence of two wit- 
nesses, and sworn to before a justice of the 
peace in the state of Ohio. There are some 
peculiarities connected with this application 
and specification, and the action of the patent 
office in relation to them, which deserve spe- 
cial notice as bearing upon the question of the 
legality of the reissues to the complainant, 
and the allegation of unfairness or fraud in 
obtaining them. Copies of these papers are 
among the exhibits in the case, duly authenti- 
cated by the certificate of the commissioner 
and the seal of the patent office. In connec- 
tion with these papers, the deposition of Ho- 
mer Peck, then an examiner in the office, 
who passed upon the application of the com- 
plainaht, is also before the court From these 
it appears the examiner was so fully satisfied 
that the description of the improvements al- 
leged to have been the invention of Stead- 
man, as contained in the complainant's speci- 
tieation fii'st filed, involved such a departure 
from the original invention and claim, that he 
ordered the whole to be stricken out, and a 
specification entirely new to be filed. A copy 
of this specification, as canceled by the ex- 
aminer, is among these exhibits. I do not 
propose, nor is it necessary for the purpose of 
the inquiry now before the court, to recite 
this specification and claim. It is of great 
length, and details with great minuteness, the 
invention for which the complainant sought 
for a reissue. One fact,xhowever, may be not- 
ed as very significant, that in this specifica- 
tion the complainant persisted in calling 
Steadman's invention an improvement in "har- 
vesting machines." The witness, Peek, states 
very fuUy in his deposition the reasons for the 
rejection of the complainant's specification. 
He objected to the title of "harvesting ma- 
chines," by which Steadman's improvement 
was designated by the complainant, and re- 
quired the name given by Steadman, namely, 



"an improvement in clover and grass-seed har- 
vesters," to be used. He gives as the reason 
for this, "that the machine was so constructed 
as to be incapable of the functions of harvest- 
ing grass or grain as a reaping or mowing ma- 
chme." The witness states very minutely va- 
rious other terms and forms of expression 
used hy the complainant in his first specifica- 
tion, as wholly inadmissible, and not within 
the scope or meaning of the improvements as 
claimed and patented to Steadman. It may 
be noticed here, that the witness, Peck, states 
distinctly, in answer to a question put to him, 
that the machine described by Steadman could 
not be successfully used as a reaper or mower, 
and he gives very clear reasons as the basis 
of this opinion. 

As before stated, so decisively objection- 
able were the specification and claim of the 
complainant as embracing an entirely difiEer- 
ent invention from that patented to Steadman, 
that the whole was stricken out and cancel- 
ed, except the name of the complainant sub- 
scribed to the specification, and the names of 
the attesting witnesses. And on June 4, 1860, 
a new specification was filed by the complain- 
ant as a substitute for the original, which 
was not sworn to by the complainant, or at- 
tested by witnesses. Upon this new specifica- 
tion and the claims appended to it, the reis- 
sued patent 985 was finally granted by the 
commissioner. I do not propose here to no- 
tice the description of the improvement, or 
the specific claims on which this patent is- 
sued. Nor is it necessary to notice separately 
the facts connected with reissue 986 as a part 
of the history of the patents under which the 
complainant claims. They are essentially the 
i same as those referred to in connection with 
reissue 985. And all the legal grounds of ob- 
jection apply equally to both. 

The points of Inquiiy on the facts before 
the court, as ali'eady stated, are: (1) Whetiier 
tlie statute on the subject of reissued patents 
in all its material requirements has been com- 
plied with. (2) Whether these reissues were 
unfairly or fraudulently obtained. 

The 13th section of the patent act of 1836 [5 
Stat. 122], provides: "That whenever any 
patent which has heretofore been granted, or 
which shall hereafter be granted, shall be 
inoperative or invalid by reason of a defective 
or insufficient description or specification, 
* « * if the error has or shall have arisen 
by inadvertence, accident, or mistake, and 
without any fraudulent or deceptive inten- 
tion, it shall be lawful for the commission- 
er, upon the surrender to him of such pat- 
ent, * * * to cause a new patent to be 
issued to the said inventor, for the same in- 
vention, for the residue of the period, then 
unexpired, for which the original patent 
was granted, in accordance with the pat- 
entee's corrected description and specifica- 
tion." A subsequent part of the section de- 
clares that in case of the death of the pat- 
entee, or an assignment of the original pat- 
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€nt, the right to surrender and to a reissue 
shall vest in the executor, administrator, or 
assignee. 

The points of inquiry before the court, as 
already stated, are: (1) Whether the essen- 
tial requirements of the statute as to the 
reissues have been complied with. (2) 
Whether the inference of unfairness or fraud 
in obtaining the reissues, is sustained by the 
facts. 

As to the first of these inquiries, it is in- 
sisted by the counsel for the complainant, 
that the decision of the commissioner of 
patents in granting the reissues is conclu- 
sive, and that the court can not look into any 
thing that transpired antecedently to the 
grant, to impeach the validity of the reissued 
patent. This Is undoubtedly the settled law 
in this country, so far at least as the identity 
of the original invention, and the invention 
as described and claimed in the application 
for the reissue, unless fraud in the transac- 
tion is alleged. The commissioner is sup- 
posed to have all the qualifications neces- 
sary to an intelligent decision of that ques- 
tion, aid there are strong reasons why his 
action should be regarded as final. Such, 
I understand to be the doctrine of the su- 
preme court of the United States, as an- 
nounced in numerous reported cases. [Stimp- 
son V. Westchester R. Co.] 4 How. [45 U. 
S.] 404; [O'Eeilly v. Morse] 15 How. [56 
U. S.] 62; [Battin v. Taggert] 17 How. [58 
XT. S.] Si; Law's Dig. 617. But I am not 
aware that the supreme court have decided 
in any case that it is not competent to in- 
quire whether the commissioner has ex- 
ceeded his authority in granting a patent 
without a compliance with the requirements 
of the statute. He has clearly no power to 
dispense with what the statute declares to 
be necessary prerequisites to the grant 
And if it appears from the papers and rec- 
ords of the oflSce in evidence, that the statu- 
tory requirements have not been complied 
with, it is within the power of a court, and 
its plain duty, to hold the patent to be void. 
Such was the doctrine announced by Judge 
Hall In the case of Ransom v. Mayor, etc., 
of New York [Case No. 11,573]. The learned 
judge says: "Things specified in this sec- 
tion (6th section of the act of 1836) are pre- 
requisites to the granting of a patent, and 
unless these prerequisites are complied with, 
a party sued for an infringement of the pat- 
ent may show that they have not been com- 
plied with, and in that mode defeat the ac- 
tion of the supposed inventor," The sound- 
ness of this doctrine can not be successfully 
controverted. It would be straining the doc- 
trine of presumptions in favor of the legality 
of the acts of a public officer to an unrea- 
sonable extent, to hold that a patent is legal 
and valid where the records and papers of 
the office show conclusively that essential 
statutory provisions had been disregarded. 

Now, it Is clear there were at least two of 
the important requisites of section 13 of the 



act of 1836, before quoted, in relation to re- 
issues, which were not complied with by 
the complainant in obtaining his reissues. 
(1) He does not aver in his biU, or make 
oath in his application, nor does it otherwise 
appear, that Steadman's invention as pat- 
ented, was "inoperative or invalid," in the 
seiise of those terms as used in the statute. 
The allegation in the bill is merely "that the 
description and specification of the said pat- 
ented invention being defective and insuffi- 
cient * * * said patent was by your ora- 
tor returned," etc. Nor did the complainant 
in his application for a reissue make oath 
that the patent to Steadman was "inopera- 
tive or invalid" for any reason whatever. 
He sw'ears "that he verily believes that by 
reason of an insufficient or defective specifi- 
cation, the aforesaid letters patent granted 
to T. S. Steadman, is not fully valid and 
available to him." The statute requires as 
a condition on which a reissue shall be grant- 
ed, that the original patent shall have been 
"inoperative or invalid by reason of a de- 
fective or insufficient description or specifi- 
cation, if the error has or shall have arisen 
by inadvertence, accident, or mistake, and 
without any fraudulent or deceptive inten- 
tion." The complainant did not make the 
oath required by the statute; nor was there 
any evidence before the commissioner of 
patents proving that the Steadman patent 
was "inoperative or invalid," for the reason 
stated in section 13, or for any other reason. 
And the reason why this oath was not made, 
and could not be made, is most obvious from 
the evidence before the court. The patent 
to Steadman was not "inoperative or in- 
valid" by reason of a defective or insufficient 
specification. The machine described by him, 
with the improvements claimed as his inven- 
tion, was just as efficient for the purpose for 
which it was designed, viz: the "harvest- 
ing of clover and grass seed," as from the 
description of his mechanical devices it was 
capable of being. That it failed in its prac- 
tical operation for that purpose, was not 
owing to any "defective or insufficient de- 
scription or specification," but to inherent 
defects or infirmities in the structure, which 
prevented it from being practically useful 
for the purpose for which it was invented. 
And that it was not owing to any defect in 
his description or specification is proved by 
the fact that Steadman, after the machine 
failed on trial, never made an effort to per- 
fect it by an amended specification. It is 
moreover apparent from the fact that the 
machine as described in the complainant, 
Whitely's, specification, upon his application 
for a reissue, was no more available as a 
harvester of clover and grass seed than 
when constructed according to Steadman's 
specification. There is no pretense that the 
complainant, after the reissues to him, ever 
constructed a machine according to his speci- 
fication, or authorized any other person to 
make, use, or vend the machine under his 
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patent. In fact, the presumptions, as will 
be noticed hereafter, are strong that he 
never intended to use the patented machine. 

It is clear, therefore, that these reissues, 
for the reason stated, were not granted in 
accordance with the statute. The Stead- 
man patent was not inoperative or invalid, 
in the sense of the statute; and the oath of 
the complainant that it was not "fully valid 
and available to him," is not the equivalent 
for the oath required by law. The statute 
embraces only the right to a reissue where 
from an unintentional error in the descrip- 
tion of the invention, the patent is wholly 
"inoperative or invalid." It is not enough 
that the applicant for the reissue should 
swear, or prove, that the patent is not fully 
valid and available to him. This does not 
meet the clear and explicit requisition of the 
statute; and it was an excess of authority 
on the part of the commissioner to grant a 
patent upon such an oath. 

There is, however, another fatal objection 
to these reissues based on the fact proved 
by the exhibits in the case, that no oath ap- 
pears to have been made to the specification 
on which the reissues were granted. Nei- 
ther Steadman, the patentee, nor the com- 
plainant, as assignee, has made such oath. 
The facts in relation to the application for 
the reissue have already been referred to. 
They appear fully from the deposition of 
Peek, the patent office examiner, and the 
fae simile copies of the papers in the patent 
office. From these the proof is clear that 
the original specification was prepared by 
the complainant and sworn to in Ohio, be- 
fore a justice of the peace of that state. It 
was forwarded to the patent office, and upon 
examination was found to be, substantially, 
an application for a patent for a grain har- 
vester and mower, instead of an implement 
for gathering clover and grass seed as be- 
fore noticed. The description of the alleged 
improvements was so palpably variant from 
the invention described by and patented to 
Steadman, that the examiner rejected it and 
ordered the entire paper to be canceled, and 
every part of it was stricken out except the 
formal beginning and the conclusion. A 
new specification, was then prepared as the 
basis of the reissues applied for, and filed 
as a substitute for the original. And the de- 
scription of the improvement, as contained 
in the substitute, was, in many essential 
particulars, different from the original. But 
the substituted specification was not sworn 
to, either by the patentee or the assignee. 
I shall not here examine or decide whether, 
upon an application by an assignee for a re- 
issue, the patentee being alive and no rea- 
son being shown why he did not verify the 
specification by his oath, the oath of the as- 
signee is a compliance with the statute. It 
is not controverted that the oath either of 
the assignee or patentee is required by the 
statute and by the rules of the patent office. 
And it results clearly, that the disregard of 



this statutory requirement invalidates these 
reissues. There are other exceptions to the 
reissues, on the ground that the prerequi- 
sites of the statute have not been complied 
with, which I do not think it necessary to 
notice or discuss. 

The important question whether these reis- 
sues were fraudulently obtained, and therefore 
void, is yet to be considered. If there is any 
doubt as to the eon-ectness of the conclusion 
just announced on the question discussed. It 
would seem there could be none as to the 
fraudulent purpose of the complainant in pro- 
curing the assignment from Steadman, and in 
his application for reissues based on his pat- 
ent. I do not propose the discussion of all 
the points in the case, connected with the 
question of fraud. There are some general 
aspects of the subject that seem entirely con- 
clusive. There can be no doubt that the com- 
plainant procured the assignment from Stead- 
man with full knowledge that the machine for 
improvements, on which the patent issued, was 
a machiue for harvesting clover and grass 
seed, as the name in the patent indicated, and 
for nothing else. It may also be presumed 
that he was aware that for that purpose It 
was practically unavailable. The testimony 
on this point has been referred to in a previ- 
ous part of this opinion, and need not be re- 
peated here. The evidence is clear, that upon 
actual trial, Steadman's machine failed to an- 
swer the expectations of the patentee.- No 
more than thi*ee of the machines were ever 
made by Steadman; and the proof is, that 
the last trial of the machine took place in 
1853 or 1854, when it was wholly abandon- 
ed as worthless. 

Until the year 1860, it seems to have been, 
if not among the lost arts, at least among 
the lost things of earth. The complainant, 
by means not proved in the case, obtained 
knowledge of the existence of Steadman's 
patent, and In 1860, obtained an assignment. 
What consideration he paid, if any, does not 
appear. It may be presumed it was merely 
nominal. But the. complainant was doubt- 
less aware that although Steadman's inven- 
tion was worthless for the only purpose for 
which it was intended, the patent was nev- 
ertheless valid, and could be assigned in law. 
There is no reason to suppose that the com- 
plainant, in procuring the assignment, in- 
tended to avail himself of the machine as a 
clover-seed and grass harvester. This Is ap- 
parent from the fact that he has not con- 
sti-ucted, or authorized others to construct, 
the machine since the assignment. The ir- 
resistible inference, therefore, must be— and 
this inference is sustained by his subsequent 
conduct— that his intention was to surrender 
the patent, and by some artful change in 
the description of the machine, some addi- 
tions to the devices described and claimed by 
Steadman, to obtain reissues enlarging the 
scope and operation of his invention, and 
thus to metamorphose the machine into a 
grain harvester; or, if that failed, so to 
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change tlie specification as to cover certain 
elements and combinations then used, or to 
be used, in grain harvesters and mower s, or 
other machines; and thus, to lay those con- 
structing, vending, or using such machines, 
under contribution to him as infringers of 
his reissued patents. If such was the pur- 
pose of the complainant, his conduct was 
tainted with fraud from the beginning. And 
in confirmation of this, I quote the following 
from the opinion of the supreme court in 
the case of Brooks v. Fislc, 15 How. [56 U. 
S.] 220: "It is deemed proper to remark that 
the fact of procuring a patent for a new and 
useful machine in 1845, under the assump- 
tion of a reissue, which was not useful as 
patented in 1S2S for want of feed and pres- 
sure rollers, now used as alleged in defense, 
would present a question of fraud commit- 
ted on the public by the patentee, by giving 
his reissued patent of 1845 date as an orig- 
inal discovery made in 1828, thereby over- 
I'eaching similar inventions made between 
1S2S and 1845." 

Xow, it is clear that the facts do show that 
it was at first the design of the complainant, 
by means of reissued patents to be obtained 
under Steadman's patent for improvements 
in a clover and grass-seed harvester, to ac- 
quire an exclusive right for an operative and 
practical grain harvester and mower, which 
should date back to the emanation of Stead- 
man's patent of 1854; and thus make all lia- 
ble as infringers who, after that time, had 
used any of the parts or elements of the com- 
binations covered by his reissues. It clearly 
appears that in the complainant's original 
specification accompanying his application 
for reissues, such was his design. In that 
he designates Steadman's invention as a 
"harvesting machine," aud he describes de- 
vices, and uses terms and forms of expres- 
sion only applicable to such a machine. As 
already stated, this specification was re- 
jected by the examiner of patents, and for 
reasons contained in his letter of April 19, 
1860, in which he informs the complainant 
that "the description enlarges the scope of 
the invention so as to embrace other distinct 
improvements invented and subsequently 
patented by others." This was the exact 
case put by the supreme court in the case 
of Brooks v. Fisk, before referred to, as con- 
stituting a fraudulent reissue. 

It can not be denied that this was a very 
bold attempt, through a reissue, to practice 
a fraud on the patent office and the public. 
And as showing the animus of the com- 
plainant, it throws a cloud over his conduct 
as connected with this transaction. Though 
foiled in his purpose of metamorphosing the 
Steadman invention into a reaper and mow- 
ing machine, and getting reissued patents 
covering devices and combinations that nev- 
er entered into Steadman's brain, and which 
he did not therefore claim, and som'e of 
which had been previously patented to other 
persons, he made another attempt by other 



means, to accomplish his purpose. His first 
application being rejected as wholly inad- 
missible, he filed another with the hope and 
intention, by an artful description of Stead- 
man's patented invention, in which his 
claims were to be ingeniously modified, en- 
larged, and misstated, to convince the patent 
office that his claim to a reissue was for the 
"same invention," to obtain patents sub- 
stantially embracing some of the important 
elements and devices of a grain harvester, 
then well known and extensively used. The 
object was palpable, namely: to subject 
those making, selling, or using such harvest- 
ers, or other machines with similar devices 
and combinations, to liability as infringers 
of his reissued patents. This is what Judge 
Grier, in delivering the opinion of the su- 
preme court in the case of Burr v. Duryeo, 
1 Wall. [G8 U. S.] 580, very aptly says is en- 
titled to rank "inter ingenuas artes." Strange- 
ly enough he succeeded in procuring from 
the patent office no less than three reissued 
patents for alleged separate parts of Stead- 
man's simple claims to improvements in a 
machine for gathering clover and grass seed 
by cutting, or, more properly, pulling ofE the 
seed heads and depositing them in a box 
forming a part of the machine. 

It is not proposed to analyze critically the 
claims covered by Steadman's patent, as con- 
trasted with those contained in the complain- 
ant's reissues. It will be enough to state 
them to convince any one that they are not 
identical and do not describe the same in- 
vention. It has been before noticed, that 
the two claims of Steadman's patent were: 
"First: The arrangement of the cutters in 
combination with the comb, operating in the 
manner and for the purpose described. Sec- 
ond: The rake S in combination with the 
cutters described." The third claim, which 
related to the devices for raising and lower- 
ing the machine when in motion, was re- 
jected at the patent office as wantmg nov- 
elty, and being covered by other patents. It 
is plain from this— and such is the evidence 
— ^that these claims pertained to a clover and 
grass-seed barvester, and could not be used 
for any other purpose. But these simple 
claims are swelled into large dimensions un- 
der the ingenious manipulations of the com- 
plainant. In the reissue 985 he says: "What 
is claimed as the invention of the said Thom- 
as S. Steadman, and is desired to be secured 
by letters patent, is the main frame or box 
A, which carries the pinion which drives the 
cutters, in combination with the arm or sup- 
plementary frame J, provided with the axle 
t, and the main wheel and gearing as de- 
scribed for the purposes specified. I also 
claim the arm or supplementary frame in 
combination with the master wheel and gear- 
ing when said arm or supplementary frame 
is so connected with the main frame as ta 
vibrate from and around the pinion shaft, 
substantially as shown and described for 
the purpose set forth." 
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And in his claim for reissue 986, tlie com- 
j>lainant says: "What is claimed as the in- 
vention of the said Thomas S. Steadman, 
and is desired to be secured by letters patent 
is, in combination with the main frame or 
box A, an arm or supplementary frame F, 
-on -which is formed or secured the master- 
wheel axle, the employment of a retaining 
arc H, or its equivalent, the whole construct- 
ed or arranged in such a manner that the 
main frame or box, and arm or supplement- 
ary frame with its master-wheel axle, will 
be held in parallel planes, relatively to each 
other while they are moving up and down, 
substantially as and for the purposes herein 
set forth." There was a third reissue for an 
other part of Steadman's invention not in 
-controversy, and which need not be set forth. 

Now, the proof is clear, that the improve- 
ments in the clover and grass-seed machine, 
•as patented to Steadman, and the entire ma- 
chine with these improvements, was whoUy 
incapable of performing the functions of a 
,.^ain harvester or mower. The testimony of 
the witness Peck, and other witnesses, is ex- 
plicit on this point. Yet the complainant in 
his specifications and claims, connected with 
his reissues, has described and claimed as 
the invention of Steadman, devices and com- 
"binations never conceived of by him. And 
this obviously for the fraudulent purpose of 
Including devices and combinations used in 
perhaps all the grain harvesters and mow- 
-ers in the country. I do not think it im- 
portant minutely to compare the claims and 
devices of Steadman, as patented to him, and 
those described and claimed by the complain- 
ant as the basis of his reissues. That there 
is no substantial identity between them suffi- 
-ciently appears from reading the two. It is 
moreover apparent from the fact that Stead- 
man, while the owner of his patented inven- 
tion, never claimed or pretended that it was 
infringed by any grain harvester or mower 
Ihen known. From the date of his patent in 
1854 until the reissue to the complainant in 
1860, no such claim or pretense was set up 
by Steadman. Yet, the complainant now. 
Tinder the sweeping reach of his claims, and 
the allegation that they include Steadman's 
invention, and nothing more, has sued a ven- 
der of the Kirby grain harvester, as an in- 
fringement of his reissue. It seems clear to 
-the court that this is a fraudulent abuse and 
perversion of the statute regulating and al- 
lowing reissues. 

It is gratifying to know that the supreme 
court of the United States have evinced, in 
their late decisions, a laudable determina- 
tion to arrest the abuses and frauds which 
-are of such frequent occurrence under the 
statute allowing reissued patents. In the 
case of Burr v. Duryee, 1 Wall. [68 U. S.] 
-577, Judge Grier, in giving the opinion of 
the court, says: 

"The surrender of valid patents, and the 
granting of reissued patents thereon, with 
expanded or equivocal claims, where the 



original was clearly neither 'inoperative or 
invaUd,' and whose specification is neither 
'defective or insufficient,' is a great abuse of 
the privilege granted by the statute, and pro- 
ductive of great injury to the public. This 
privilege was not given to the patentee or his 
assignee, in order that the patent may be 
rendered more elastic or expansive, and 
therefore more 'available' for the suppression , 
of all other inventions." 

These remarks seem to apply with great 
force to the present ease. No one can claim 
that under the original patent to Steadman 
there is a single element described by him, 
that is infringed by the Kirby grain harvest- 
er, and if by the "elastic or expansive" pow- 
er of his reissues, he has succeeded in bring- 
ing that machine, and other similar ma- 
chines, within the scope and operation of his 
patents, it is an abuse of the right of a reis- 
sue, equivalent to a positive fraud. 

For the reasons stated, the complainant's 
bill must be dismissed. I have not thought 
it necessary to inquire into, or pass any 
judgment upon, the issues made in regard to 
the questions of infringement or novelty. 
The evidence on these points is voluminous, 
and in some respects conflicting. I have ex- 
amined it carefully, but am not prepared to 
give a definite opinion. Though I may say, 
that, as to the infringement alleged, the evi- 
dence at least renders it exceedingly doubt- . 
f ul whether it is made out. 

I have only to add, in conclusion, that I am 
unwilling, unless the facts and the law Im- 
peratively demand it, to put into the hands 
of the complainant the opportunities which 
a decree in his favor would afford, of pursu- 
ing and annoying others for the alleged in- 
fringement of the rights secured to him by 
his reissued patents. I can not shut my eyes 
to these results. This bill asks for an injunc- 
tion against the defendant to restrain him 
from selling the Kirby harvester, and for an 
account of profits. A decree against him 
as a mere vender of that machine, except 
as to costs, would not probably affect his in- 
terests to any very serious extent. But can 
it be doubted that with a decree in his favor 
in this case, establishing the legality and va- 
lidity of his reissues, the complainant would 
at once proceed against manufacturers, and 
all who vended or used the machine, unless 
they would pay tribute to him. Those who 
did not choose to submit to his terms, would 
be visited with injunctions, and otherwise 
annoyed, greatly to their injury and that of 
the public. The Kirby harvester is a very 
popular and useful labor-saving agricultural 
implement, and is extensively manufactured 
in various parts of the country. I can not 
consent to render a decree based on a claim 
of such doubtful equity as that asserted by 
the complainant, which in its results may 
lead to the stoppage of these manufactories, 
and involve their proprietors in the most vex- 
atious and expensive litigations. I am un- 
able to perceive that the complainant has 
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made out a case of such clear and palpable 
equity, as will justify a decree involTing 
sucli consequences. 

[On appeal to tlie supreme court tlie above de- 
-cree was affirmed. 7 Wall. (74 U. S.) 6S5.] 



Case I^o. 17,569. 

WHITEMAN et al. t. Tlie NEPTUNE. 

[1 Pet. Adm. ISO.] i 

District Court, D. Pennsylvania. 1806. 

-Seamek'3 Wages — FoRFBiTtJBE and Waiver 

Thekeof — Deductions— Receipts in 

FtJLL— Fraud and Deception. 

1. If forfeitures are incurred and the services 
■of the seamen again accepted, not under a new- 
contract, but under the old one, the forfeiture 
is thereby remitted and the faults are forgiv- 

■en. 

2. Deductions from wages may be made for 
voluntary and unfaithful absence from duty, 
even where the seamen are again accepted on 
their return to duty. 

[Cited in brief in Hart v. The Otis, Case No. 
6,154.] 

3. Receipts in full by seamen will always be 
'disregarded, when they have been hurried into 
unjust compliances by fraud, deception, threats, 
or other improper conduct, palpably imposing 
«n, deceiving, overawing or misleading them. 
But discharges given with due deliberation and 
•full esplanation of circumstances, should not 
be set aside on light grounds. 

[Cited in The Topsy, 44 Fed. 632.] 

BY TBDB COURT. O^e Neptune on her re- 
tiim from St Domingo for Philadelphia, put 
into Charleston, South Carolina, in distress. She 
lay there, fitting and repairing, two months and 
a few days. The crew, as it was alleged, and 
-appeared by an entry in the log-boo]j, absented 
othemselves for more than forty-eight hours, 
without leave, and thereby forfeited their wages. 
But a short time before the vessel's sailing, and 
^ter a long absence from duty, in consequence 
whereof other hands had been employed in the 
■ship's duty and outfit, they were again received 
on board. It did not appear, though it might 
have been otherwise, that any terms were 
made, as conditions of reinstatement under their 
old. contract— nor were the transactions at 
■Charleston minutely investigated. On their ar- 
rival at Philadelphia, the seamen claimed fuH 
wages; and the owner refused to pay them for 
the time they had hitermitted their services at 
•Charleston, under an idea that they had for- 
feited their wages to the time of the arrival of 
the ship there, by desertion. But the owner 
offered them the alternative, of payment of the 
whole for the voyage, with the deduction for 
the time of absence at Charleston, or that they 
should institute a suit in the district court, 
And he would abide by the decision of that 
court as conclusive. The mariners took time 
to consider of the proposition, and after sev- 
eral days agreed to it They were paid their 
wages, with the deduction mentioned by the 
owner; and each gave a receipt in full for 
Ihe b^ance. The clerk who paid them ex- 
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plained to each of them the mode of adjusting 
the account, and they received, and gave a 
discharge for the sums severally stated to be 
due, as the full balance, and without objec- 
tion; on the contrary they generally acknowl- 
edged they had misbehaved themselves at 
Charleston. Notwithstanding this discharge, 
thus deliberately executed, the seamen now 
daim the wages deducted, and aEege, that 
they had misapprehended their rights, and 
that the receipt was given imder a mistake, 
as they supposed they had forfeited their 
wages when in fact they had not; and if the 
forfeiture had been incurred at Charleston, it 
was done away by their being received on 
board again, without terms, and under the old 
articles. The receipt, it was said, did not 
bar their recovery; and decisions of this court 
were cited to shew that discharges thus given, 
were only prima facie evidence of payment. 
If fraud or mistake could be shewn, the whole' 
demand was open for investigation. Seveml 
cases were cited, to shew the latitude allowed" 
for such enquiries. 1 Pow. Cont 144, and 
two cases in P. Wms. 

The general principles stated have been 
roles of decision, in the court, for many years. 
But eveiy cause must be governed by circum- 
stances peculiar to itself, where these are 
strong enough to warrant an exception. I 
abide by the general principles so frequently 
tested and established, seeing no reason or au- 
thority to alter them. If forfeitures are hi- 
curred, and the services of the seaman again 
imeonditionally accepted, and not imder a 
new, but the old, contract, forfeitures are done 
away, and faults forgiven. But I have al- 
ways permitted deductions for voluntary ab- 
sence from duty; and have allowed charges, 
if they exceeded these deductions, and were 
inevitable, to be made for hiring others to per- 
form the services the absent mariners were 
bound to render. It would be unreasonable 
that the mariner should gain, and the ship 
lose, pecuniary advantages, by his volimtary 
and unfaithful conduct in the abandonment 
of his duty. When a mariner, under certain 
circumstances, is withdrawn, by a force he 
cannot resist, from the performance of his 
duty, the law continues his right to wages. 
He must balance this benefit by just compen- 
sation and amends, when his services cease 
by his own conduct, and voluntary dereliction 
of the duty his contract compels him to fulfill. 

The question in this cause is reduced to the 
point of alleged mistake; on which it is en- 
deavoured to repel the bar produced by the 
receipt in full. Where seamen have been 
hurried into unjust compliances, by fraud, de- 
ception, threats or other improper conduct, 
palpably imposhig, deceiving, overawing, or 
misleading them, I have disregarded receipts 
for full payment. But discharges given with 
due deliberation, and full explanation of cir- 
cimistances, should not be set aside on light 
grounds. There will be no end to contro- 
versy, if due care is not taken on this sub- 
I ject It would be highly improper to coun- 
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tenance sueli laveering (to use a sea phrase) 
as seems to liaye been practised in tliis case. 
If openness and simplicity be characteristic of 
some, low cunning is not less conspicuous in 
other sailors. The complainants had a full 
opportunity of considering and knowing their 
own rightSj and of taldng advice. They had 
the choice of accepting the ofEer, or proceed- 
ing at law, with an assurance of submission 
to the iirst decision; and by such submission 
avoiding the delay and expense of an appeal, 
which to a sailor, eager to receive, and lament- 
ably prone rapidly to spend, his wages, is tan- 
tamoimt to a denial. 

Appeals are, too frequently, only productive 
to rapacious dealers, who buy for trifles, pro- 
crastinated claims. It is notorious in this 
court, that appeals (always desirable to me ui 
doubtful or diflacidt causes) are too often en- 
tered, or threatened, in plain cases, by a de- 
feated, and of course, discontented, party; 
who, viewing only his own side of the ques- 
tion, easily persuades himself that he is in the 
right, to force seamen into compliances with 
litigated deductions. Yet, in the present case, 
where avowedly no appeal was contemplated, 
the seamen could not be Induced to risk a le- 
gal enquiry, which seems now to have been 
an afler-thought; or. If intended, artfully con- 
cealed, to obtain from the merchant, as much 
as he would pay. Parties and counsel in 
suits know weU, that legal proceedings are 
attended with no small expense, and not a 
little uncertainty. The consideration of avoid- 
ing litigation, and that under a 'consciousness 
of misconduct, weighed with the seamen, 
against their loss by deduction, from the whole 
of their claim. Most suitors experience the 
importance of such considerations, even where 
no sense of improper behaviour exists. I do 
not therefore see the mistake, said to be made 
by these mariners, in the light stated by their 
counsel. I am more certain of the mistake 
they have gone into, by entering into a con- 
troversy, which on both sides appeai-s to have 
been relinquished. After professing to have 
acted under misapprehension, it is not to be 
tolerated in the mariners, that they should 
take advantage of the misapprehension of the 
merchant, who paid them, under the idea of 
putting an end to a dispute, in which he is 
finally involved. The ti-ansactions at Charles- 
ton are not in proof; but if the whole sub- 
ject was before me, and any thing should ap- 
pear due from the seamen, it Is not probable 
they can refund any sum overpaid. It is not 
proper that the merchant should be placed, 
by a deceptions accommodation on the part 
of the mariners, in a situation to incm' the 
risk. I dismiss the claim with costs. 

NOTE. In the 6th section of the mariner's 
act, the mode of proeeedinsr in cases of seamen's 
wages, is pointed out. The judge of the dis- 
tinct, or, if he resides more than three miles from 
the place, any judge or justice may proceed in 
a summary way. and determine a controversy 
so far as to certify or not, as the case may be, 
cause for issuing admiralty process. If cause 
is certified, the suit proceeds in the district 



court; if not, it precludes farther investigation, 
and places the party defeated in a situation not 
to admit of a course to bring the point before a 
superior tribunal, in the form he wishes. These 
preliminary enquiries are only where a proce- 
dure in rem is contemplated; and are not fre- 
quently final. They change into a proceeding 
in personam too often, as the seaman has sev- 
eral remedies. It is then a perplexing continu- 
ance of controversy, when parties are embitter- 
ed and litigious. It is not pleasant for a judge 
to review his own decision, though the cause 
may in form be different. Prejudices may, un- 
perceived by one, of the best inclinations, steal 
into the mind, and pride of opinion may have 
an influence felt, without being directly known. 
Parties do not generally submit to the first opin- 
ion of either judges or justices, most seldom to 
those of the latter, of whom there are not many 
sufficiently acquainted with maritime laws, to 
have a proper view of the subject. This as 
often continues as closes litigation. Causes 
are brought into court, after these prefatory en- 
quiries, either to appeal, which may now be 
done in demands for fifty dollars, a sum injuri- 
ously too small, to compel compromise, or un- 
der a hope of producing an opposite decision- 
It is at least multiplying chances; which will, 
at times, operate in suits, as well as in other 
transactions among mankind. There are some 
eases "rari nantes in gurgite vasto," where 
new evidence, or farther investigation, very 
properly changes opinion. In the case in ques- 
tion, the cause is now in court. 
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Case K"o. 17,570. 

The WHITE SQUAI/L. 

[4 Blatchf. 103.] i 

Circuit Court, S. D. New York. Sept. 25, 
1857. 

Suit in Rem — Dischargb on Stipulation — Re- 
turn OF Vessel to ^aushal — Va- 
LiDiTr OF Okdeh. 

1. Where, in a suit in rem against a vessel, 
she was discharged on the usual stipulation for 
value, and afterwards, during the pendency of 
the ease in this court, on appeal, the respective 
proctors consented in writing to a return of 
the vessel into the custody of the marshal, and 
to her sale by that ol^eer, and she was sold, 
and an order was obtained from the circuit 
judge, directing the clerk to enter an order ac- 
cording to such consent: Held, on a motion 
made to vacate such order, by a person who 
claimed to have an interest in the vessel, and 
who was not a party to the suit, that the judge 
had no jurisdiction or power to make the order. 

2. The court has no power to order back into 
the custody of the marshal a vessel which has 
been fairly discharged from arrest on a stipula- 
tion. 

[Followed in The Jack Jewett, Case No. 7,- 
121. Cited in The Thales, Id. 13,859; 
Home Ins. Co. v. The Concord, Id. 6,659; 
The Old Concord, Id. 10,482; Roberts v. 
The Huntsville, Id. 11,904; U. S. v. Ames, 
99 17. S. 42; The William F. McRae, 23 
Fed. 558.] 

3. The case of The Union [Case No. 14,346], 
cited and approved. 

This was a libel in rem, filed in the dis- 
trict court, to enforce the payment of a 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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bottomry bond. The vessel was aisebarged 
from the arrest on the usual bond being 
given, under the act of congress of March 3, 
18i7 (9 Stat. 181). A decree was subsequent- 
ly rendered in the district court for the libel- 
lants, condemning the vessel for the sum of 
S17,59i.63, which, after recithig that she had 
been discharged under the act of congress, 
gave judgment against the stipulators in 
pursuance of said act. [Case jS^o. 5,239.] 
An appeal was taken from that decree to 
this court, and duly perfected. [Case unre- 
ported.] Pending that appeal, and before 
any hearing thereon, a stipulation was en- 
tered into between the proctors for the re- 
spective parties, providing for a sale of the 
vessel upon certain terms and conditions 
therein mentioned, and, among others, con- 
senting to a return of the vesssel into the 
custody of the marshal, and also to a sale of 
lier by that officer. She was subsequently 
sold. On the 14th of May, 1857, an order 
was obtained from the ch:cuit judge out of 
court, directing the clerk to enter an order 
of record according to such stipulation. A 
motion was now made by a person who 
claimed to have an interest in the vessel, 
but who was not a party to the cause, to 
vacate such order. 

Erastus C. Benedict, for the motion. 
Edward H. Owen, for purchaser. 
Edward H. Seymour, for libellants. 

NELSON, Circuit Justice. I am satisfied 
that the order made by me was improvident- 
ly granted, and that I had no power to make 
It; and, as the question is presented on a mo- 
tion made by a party who claims to have an 
interest in the vessel, and who was not a 
party to the libel or the proceedings in the 
cause, I shall direct that the order entered 
upon the filing of the consent of the proc- 
tors for the respective parties be vacated, and 
that the rights of all persons concerned be 
left to stand upon the written stipulation en- 
tered into by the proctors. The purchaser 
at the sale of the vessel has appeared and 
opposed this motion; but, as he had full no- 
tice of the proceedings, and of the claim that 
the order of sale was invalid, and would be 
contested, I perceive no equity entitling him 
to any particular favor. Indeed, were it 
otherwise, it would not change my decision, 
as I vacate the order on the ground that I 
had no power or jurisdiction to make it. 

Since the granting of the order, I have had 
occasion to look deliberately into the question 
as to the power of the court to order back 
into the custody of the marshal a vessel 
which has been fairly discharged from arrest 
on a stipulation, and am satisfied that the 
court possesses no such power. The rea- 
sons for this conclusion were given in the 
•case of The Union [Case No. 14,346], decided 
at this term. Such I imderstand, also, to be 
the rule of the English admiralty. The Kal- 
amazoo, 9 Eng. Law & Eq. 557; The Hope, 



1 W. Rob. Adm. 154; The Volant, Id. 3S3; 
15 Law Rep. 563. 
Order vacated. 



WHITE SQUALL, The (GARDNER v.). See 
Case No. 5,239. 

WHITE WATER VALLEY CANAL CO. 
(CONWELL v.). See Case No. 3,148. 

WHITEWATER VALLEY CANAL CO. 
(VALLETTE v.). See Case No. 16,820. 



Case ]Sro. 17,571. 

WHITFIELD v. ALLISON. 

[2 Am. Law Rev. 188.] 

District Court, D. Mississippi, 1867. 

Running of Limitations — Suspension et Civii. 
Was. 

[The suspension of the federal court in Mis- 
sissippi by reason of the Rebellion suspended 
the running of limitations as to persons having^ 
a right to pursue their remedies in that court.] 

HILL, District Judge, held that the time 
during which the United States court for the 
district of Mississippi was suspended, from 
about the 9th of January, 1861, to the 1st of 
June, 1866, must be deducted from the time 
constituting the bar under the statute of lim- 
itations; the complainant having, from the ex- 
ecution of the obUgation, been and remained 
a citizen of another state, and entitled to 
bring his bill in the United States court,— in 
other words, that the supension of the court, 
by reason of the Rebellion, suspended the 
statute of limitations as to all persons having 
a right to pursue their remedies in the national 
courts, the functions of which were so sus- 
pended. 

[See Case No. 12,006.] 

[Nowhere folly reported; opinion not now axi- 
cessible.] 



WHITFIELD (BAILEY v.). See Case No. 
748. 



Case Wo. 17,573. 

WHITHED V. PILLSBURY. 

[The case reported under above title in 13 N. 
B. R. 241, is the same as Case No. 762.] 



Case Wo. 17,573. 

Es parte WHITING. 

In re DOW et al. 

[2 Lowell, 472; i 14 N. B. R. 307.] 

District Court, D. Massachusetts. March 34, 
1876. . 

Pledgee of Bankrupt — Surplus Pkoceeds qp 
Sale— Application on Another Debt. 

Where A. was a creditor of a bankrupt foi 
two distinct debts, and held shares of stock in 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] * 
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pledge for one of them, with a statutory power 
of sale esisting at the date of the bankruptcy, 
Jield, he could apply the surplus proceeds of the 
shares, after paying the first debt, to the pay- 
ment of the second. 
[Cited in Ee Thomas, Case No. 13,886; Re 

Voetter, 4 Fed. 634; Re McFay, 13 Fed. 

444.] 

[Disapproved in Brown v. New Bedford In- 
stitution for Savings, 137 Mass. 265. Cited 
in Es parte Nason, 70 Me. 367.] 

In bankruptcy. Petition to prove against 
the joint estate and the separate estate of 
one of the partners such debt as should re- 
main after applying the proceeds of certain 
collateral security. 

G. Putnam, Jr., for petitioner. 
W. B. Durant, for assignee. 

LOWELL, District Judge. The facts, as I 
understand them, are, that in 1874 the firm of 
Dow, Hunt, & Co., the bankrupts, of which 
firm A. C. Gushing was a partner, borrowed 
?3,000 of a savings-bank, for -which they, as 
a firm, and Cushing and the petitioner, Whit- 
ing, individually, gave their joint and several 
promissory note. This note the petitioner 
paid to the bank in full, after the failure of 
Dow, Hunt, & Co., but before their bank- 
ruptcy. The parties differ in their mode of 
looking at this note. The petition represents 
it as signed by Dow, Hunt, & Co., and Cush- 
ing, as principals, and by the petitioner as 
surety, while the answer represents it to be 
the note of Dow, Hunt, & Co. as principals, 
and Cushing and the petitioner as ep-sureties, 
and alleges that the money went to the firm 
exclusively. Upon the face of the note I 
should suppose that the answer puts the con- 
tract correctly, and I shall so consider the 
case for the purposes of the present decision, 
though it is a point upon which evidence out- 
side of the note is of course admissible. In 
1875, the petitioner lent 51,396 to the firm 
of Dow, Hunt, & Co., and Cushing transferred 
to him eight shares of the capital stock of the 
Hingham Steamboat Company as collateral se- 
curity, Tvhich Whiting promised to return on 
payment of the $1,396 with interest This 
debt was overdue and unpaid at the time of 
the bankruptcy. This stock is worth more 
than §1,396 and interest, and the assignee has 
offered to pay the amount of that debt upon 
a reconveyance of the stock. The question is, 
whether Mr. Whiting can hold the surplus 
proceeds of the shares by way of set-ofC 
against Cushing's other debt to him, for con- 
tribution as co-surety of the note above men- 
tioned. 

I have had occasion more than once to look 
carefully at the cases on the subject of mutual 
credit in bankruptcy; and while the decisions 
in this country agree entirely, as far as they 
go, with those made in England, the subject 
has been more fully considered in that coun- 
try, as is natural, the bankrupt law having 
been in force there for a much greater length 
of time. The leading cases on the subject are 
Rose V. Hart, 8 Taunt 499; Young v. Bank 



of Bengal, 1 Moore, P. C. 150, much more 
fully reported 1 Deacon, 622; Naoroji v.. Char- 
tered Bank of India, L. R. 3 G. P. 444; Astley 
V. Gurney, L. 3EI. 4 C. P. 714. All those cases 
should be studied. 

2 [That the com-ts of the United States Have 
followed the liberal construction of the Eng- 
lish judges of the matter of mutual credit in 
bankruptcy and insolvency, see American 
Notes to Rose v. Hart, 2 Smith, Lead. Cas. 
293; McLaren v. Pennington, 1 Paige, 102; 
Van Wagoner v. Paterson Gaslight Co., 23^ 
N. J. Law, 283; Aldrich v. Campbell, 70 Mass. 
[4 Gray] 284; Clarke v. Hawkins, 5 R. L 219? 
Medomak Bank y. Curtis, 24 Me. 36; Phelps 
V. Rice, 51 Mass. [10 Mete] 128; Myers v. 
Davis, 22 N. Y. 489; Morrow's Assignees v. 
Bright, 20 Mo. 298]. The result of them is, that 
a creditor who, at the time of the bankruptcy, 
has in his hands goods or chattels of the bank- 
rupt with a power of sale, or choses in action 
with a power of collection, may sell those 
goods or collect those claims, and set them 
off against the debt the bankrupt owes him; 
and this, although the power to sell or to col- 
lect were revocable by the bankrupt before 
his bankruptcy; or, in other words, the occur- 
rence of bankruptcy in such cases gives a 
sort of lien which did not exist before. This- 
has been the law ever since Rose v. Hart, S- 
Taimt 499. Before that decision, it was ad- 
mitted even in cases where there was no pow- 
er of sale. Young v. Bank of Bengal, ubi su- 
pra, a'dds this limitation, and this only, that 
if the right to sell the pledge does not arise 
until after the bankruptcy, then there is no- 
set-ofe for the surplus; for the reason thSt the- 
assignee might redeem instantly, before any 
such power existed, and the creditors shall 
not be prejudiced by any failure or neglect to 
redeem; or, to put it in another w'ay, that the- 
rights of the parUes are fixed at the date or 
the bankruptcy. 

I have not overlooked the fact that in Young- 
T. Bank of Bengal a good deal is said about 
the agreement to return the surplus. In this 
case there is an agreement to return the shares 
when the debt is paid. I do not consider the 
case cited to stand on this ground, but on 
that already mentioned, that the credit did 
not exist at the date of the bankruptcy. See 
that case explained by Parke, B., one of the 
judges who decided it, in Alsager v. Currie, 
12 Mees. & W. 751, and by the judges in the 
late eases above cited. I apprehend that, 
when shares are conveyed in this way as col- 
lateral security, the law implies a promise 
to return them on the payment of the debt, 
and its expression cannot properly affect the 
case. In all the cases there has been either an 
express or an implied promise by the agent or 
other person having the property, that he 
would faithfully account for it and pay over 
its proceeds; but this does not prevent a set- 
off in bankruptcy. And the weight of author- 
ity is that a promise of this sort does not bar 



2 CFrom 14 N, B. E. 307.] 
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a set-off, either unaer the ordinary statutes or 
under the bankrupt act, unless the property- 
has been intrusted to the agent for a particu- 
lar purpose inconsistent with such an applica- 
tion of the surplus, so that this would be a 
fraud or breach of trust See Key v. Flint, 8 
Taunt. 21, and Buchanan v. Findlay, 9 Barn. 
& G. 73S, for cases of this sort; and, for the 
general rule, Comforth v. Rlvett, 2 Maule & 
S. 510; Eland v. Karr, 1 East, 375; Atkinson 
V. ElUott, 7 Term R. 378; [Marks v. Barker, 
Case No. 9,096; Mayer v. Nias, 8 Moore, 275; 
Groom v. West, 8 AdoL & E. 758]. s 

In this case, the debt of §1,396 was overdue 
and unpaid, and by a statute of Massachusetts 
Mr. Whithjg had a right to sell the shares aft- 
er giving a certain notice. This law enters 
Into the contract of the parties; and though 
there Is no evidence of a power of sale con- 
ferred by Mr. Gushing (the form of the trans- 
fer was not put in evidence), yet they will be 
taken to have understood that there would be 
a power of sale in accordance with the stat- 
ute. On the day of the bankruptcy. Gushing 
was indebted to the petitioner for one-half 
the note of the firm actually paid by his co- 
surety, the petitioner, two weeks or more be- 
fore that time. This makes out a case of 
mutual credit upon the authoriiies cited and 
the others which have followed them: a debt 
due from Gushing to the petitioner, and choses 
In action of Cushing's, with a present power 
of sale in the petitioner's hands. 

I understood that both parties submitted the 
matter to my decision, and accordingly I have 
decided It It was said at the argument that 
the petitioner did not care to prove against 
Cushing's separate estate, as there could be no 
dividend. If so, it would not be necessary to 
decide the whole ease now. "When one part- 
ner has pledged his shares for the debt of the 
firm, proof may be made in full against the 
assets of the firm, because it is only when the 
proof is against the same estate which fur- 
nished the security that a sale and application 
of the security is required by the bankrupt 
law [of 1867; 14 Stat 517], Petition granted. 



Case No. 17,574. 

In re WHITING. 

[1 Wkly. Notes Cas. 30.] 

District Court B. D. Pennsylvania. Oct 14, 
1874. 

SOIT AGAISST BaNKKUPT — DELAY IN OBTAINING 

Discharge. 

[Leave granted creditors to sue the banlirupt 
owing to his unreasonable delay in seeking to 
obtain a discharge.] 

Application of certain creditors (heretofore 
filed) for leave to sue bankrupt in state court 
the bankrupt having unreasonably delayed his 
endeavor to obtain his discharge. Personal no- 
tice of such application had been ^ven the 
bankrupt 

Mr. Huey, for creditors. 

3 [From 14 N. B. R. 307.] 



THE COURT ordered that the creditors of 
the bankrupt have leave to institute and prose- 
cute, respectively, suits against him in like- 
manner as if bankruptcy proceedings had not 
been instituted, provided, however, that no exe- 
cution be levied of any property, estate, or 
effects which were his at the commencement of 
the proceedings in bankruptcy. 



WHITING, In re See Case No. 7,991. 

WHITING (ADAMS v.). See Case No. 69. 

WHITING (BAKER v.). See Cases Nos. 
786, 787. 



Case No. 17,575. 

WHITING v. BANCROFT. 

[1 Story, 560.] i 

Circuit Court D". Massachusetts. Oct Term,. 
1841. 

CcsTOMS D0TIES— Act op 1832 — "Worsted and- 
"Woollen Bindings. 

The 25th clause of the 2d section of the tariff 
act of 1832, c. 227 [4 Stat. 590], includes within 
its terms all bindings, whether they are worsted 
or woollen. 

Assumpsit to recover back money paid to- 
the defendant the late collector of the cus- 
toms in Boston, while in office, for duties on 
goods, asserted to be not liable to the duty. 
The money was paid under protest Plea,. 
the general issue. 

At the trial. It appeared, that the goods im- 
ported by the plaintiff, on which the duties 
were levied, were "worsted bindings." It 
was contended by the plaintiff: (1) That 
these bindings were "worsted stuff goods,'* 
In the sense of the tariff act of July 14th, 
1832, e. 227, § 2, clause, and also of the tariff 
act of 1833, c. 55, § 4 [4 Stat .630], and there- 
fore were not liable to any duty whatsoever, 
under the 4th section of the act of 1833, c, 
55, (2) That if liable to any duty, they 
were not liable to the duty of 25 per cent 
under the same section and clause, as "bind- 
ings," because that clause applies only to 
woollen and not to worsted bindings; but 
at most they were to be deemed non-es- 
empted articles, and liable only to 15 per 
cent, duty, ad valorem, under the 2oth clause 
of the same section of the act The court 
reserved the former question for argument; 
and the jury found a verdict for the defend- 
ant upon the ground, that In the commercial 
sense, these bindings were not "worsted stuff 
goods." 

C. P. Curtis, for plaintiff. v 

Franklin Dexter, Dist Atty., for the United 
States. 

The argument of 0. P. Curtis, for plaintiff^ 
was as follows: The verdict has established,, 
that the merchandise entered by the plaintiff, 
and on which he was obliged to pay the 
duties now sought to be recovered back, 

1 [Reported by William W. Story, Esq.] 
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though composed entu'ely of worsted, does 
not fall Tvithin the description of "worsted 
stuff goods." The question, then, is, whether 
it is liable to 25 per cent, duty under the 
woollen clause in section 2, art. 2, of the 
tarife act of 1832, or to 15 per cent, as an 
unenumerated article. 

The plaintiff contends for the latter. Tlie 
scope of the clause in question is to fix the 
duties on articles of wool, or of which wool 
is a component part, and all ai-tieles, men- 
tioned therein, are taken to be of that ma- 
terial, except such as are described as being 
of a different material; such as worsted 
shawls, worsted yarn, worsted stuff goods, 
i&c. Bindings are found in company with 
mits, gloves, blankets, hosiery, carpets, car- 
peting, &e,, all of which are woollen goods; 
seme of them, (such as blankets, «&c.), are 
uniformly made of wool, and the, others are 
often of that materJal. "Noseitur a sociis" 
is a well founded maxim, applicable to rev- 
enue as well as to penal laws. The 7th 
clause of section 2 of the tariff act of 1828 
[4 Stat. 272], shows clearly, that the bindings 
intended were woollen bindings; and this 
clause is the predecessor, and almost counter- 
part of the one under consideration. If then, 
mits, gloves, bindings, blankets, hosiery, &c. 
are found to be not composed of wool, they 
do not come within the provision aforesaid, 
but fall under some other enumeration, as 
silk, cotton, leather, «&c., or are embraced in 
the sweeping clause imposing a duty of 15 
l>er cent, on all articles not enumerated or 
specified. This rule has been applied in this 
manner in the case of Adams v, Bancroft 
[Case No. 44], where the collector demanded 
and received of Adams, on an invoice of silk 
gloves, duties, at the rate of 25 per cent, on 
the authority of the 2d article of 2d section, 
above mentioned, imposing that duty on 
"gloves." The importer contended, that the 
material, of which they were composed, took 
them out of that clause, and that by the' act 
of 1833, they were free; and this was the 
judgment of the circuit court. The learned 
judge, in giving the opinion says; "The 2d 
paragraph of the 2d section of that act (1832) 
appears to me to refer entirely to goods com- 
posed wholly or in part of wool." Now, con- 
struing this clause according to the ordinary 
rules of interpretation of statutes of this sort, 
it seems to me difficult to maintain, that any 
other articles were within the scope of the 
paragraph, than those, which were wholly of 
wool, or of which wool is a component part. 
Now, it was testified by all the witnesses, 
om each side, that the merchandise in ques- 
tion was composed entirely of worsted; and 
it is known to the cotu^t, that worsted is a 
distinct article in commerce from wool. It 
seems clear, then, that these bindings are not 
subject to the duty claimed and received by 
the collector, as woollen articles. Bindings 
are of different materials,— silk, cotton, leath- 
er, wool, worsted, and even of gold,— and are 
subject to different rates of duty, or are free 



from duty, according to the material, of which 
they are composed. 

There does not appear to be any specified 
duty for worsted bindings; and we therefore 
believe, that they fall under the 25th clause 
of sect. 2d, and are subject to the duty of 
15 per cent. only. In that case the plaintiff 
is entitled to recover back the excess paid 
by him, with interest. 

J'ranklin Dexter, for the United States. 

(1) The 2d article, 2d section, of the tariff 
act of 1832, the defendant contends, is not 
the "woollen clause," as distinguished from 
"worsted," but it is the "wooUen and worsted 
clause." It contains express duties on wor- 
sted yarn and woollen yarn, on "worsted 
stuff goods," and on Brussels and Venetian 
carpets. 

(2) It does not appear, that there are any 
such things known as woollen bindings. 

(3) The argument supposes, that articles 
named, which may be of wool or worsted, 
are only covered by this clause, when made 
of wool. If so, Brussels and Venetian car- 
peting, (believed to be made of worsted,) 
would be non-enumerated, which is not prob- 
able from the whole purview of the statute. 

(4) In the ease of Adams v. Bancroft [su- 
pra], this clause was called the woollen 
clause, as distinguished from silk only; the 
phrase was used diverse intuitu, to bring 
this case within that. All worsted goods 
must have been exempted, as all silk goods 
are, and then worsted bindings would have 
been free. 

(5) "Bindings" mean all bindings, unless ' 
otherwise provided for. "Cotton bindings" 
are provided for in the 3d clause of the 2d 
section. "Leather bindings," by the 21st 
clause, &c. 

C. P. Curtis, in reply. 

(1) The 2d article, 2d section, refers to arti- 
cles of wool alone, unless otherwise express- 
ly mentioned. 

(2) The plaintiff contends, that these are 
woollen bindings; but if these are not, that 
will not justify the government in levying 
the woollen duty on worsted goods. 

(3) The plaintiff has no information, wheth- 
er Bmssels and Venetian carpets are of wool 
or worsted. He believes they ai-e of wool; 
but he deems it not important; for, of what- 
ever material composed, they are described 
specifically by the terms, by which they are 
known in commerce. From their being found 
in the woollen clause, the presumption would 
be, that they are of that material. 

(4) The plaintiff does not claim, that wor- 
sted bindings are free (as they would be, if 
of silk); but that, there being no specific 
duty on them, they are embraced in the gen- 
eral clause, including all non-enumerated 
articles. 

STORY, Circuit Justice. The jury having 
found, that these worsted bindings were not 
"worsted stuff goods," in the commercial 
sense of the terms, it follows of course, that 
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they are not free under the tavifiE act of 1833, 
c, 55, § 4, which exempts all "worsted stuff 
soods" from duty, the prior tariff act of 1832, 
c. 227, §.2, having imposed a duty upon 
"worsted stuff goods" of ten per cent ad 
valorem. The remaining question, which 
was reserved at the trial, is, whether these 
worsted bindings are to be deemed non- 
enumerated articles, liable to a duty of 13 
per cent, ad yalorem, under the 25th clause 
of the 2d section of the tariff act of 1832, 
c. 227, or are liable to a duty of twenty-five 
per cent., as being embraced within the 2d 
clause of the same section, which levies that 
duty, among other things, on "mits, gloves, 
bindings, blankets, hosiery," &c. It is im- 
possible fully to comprehend the argument, 
without a recital of the whole clause. It is 
in the following words. "Second. On all 
milled and fulled cloth, known by the name 
of plains, kerseys, or kendal cottons, of which 
wool shall be the only material, the value 
whereof shall not exceed thirty-five cents a 
square yard, five per centum ad valorem; 
on worsted stuff goods, shawls, and other 
manufactures of silk and worsted, ten per 
centum ad valorem; on worsted yarn, twen- 
ty per centum ad valorem; on woollen yarn, 
four cents per pound, and fifty per centum 
ad valorem; on mits, gloves, bindings, blank- 
ets, hosiery, and carpets and carpeting, twen- 
ty-five per centum, except Brussels, Wilton, 
and treble ingrained carpeting, which shall 
be at sixty-three cents the square yard, all 
other ingrained and Venetian carpeting, at 
thirty-five cents the square yard; and ex- 
cept blankets, the value whereof, at the place 
from whence exported, shall not exceed sev- 
enty-five cents each, the duty to be levied 
upon which, shall be five per centum ad 
valorem; on flannels, bockings, and baizes, 
sixteen cents the square yard; on coach 
laces, thirty-five per centum; and upon 
merino shawls made of wool, all other manu- 
factures of wool, or of which wool is a com- 
ponent part, and on ready made clothing, 
fifty per centum ad valorem." Now the ar- 
gument turns upon this, that the "bindings" 
spoken of in this clause, are not all bindings 
whatsoever, but only such as are woollen 
bindings, as contradistinguished from worst- 
ed bindings. 

In examining the clause in question, it is 
clear, that it applies solely to articles com- 
posed in whole or in part of wool, using the 
latter word in its comprehensive sense, as ap- 
plicable to the raw material, and not merely 
to its commercial sense, when incorporated 
into a particular fabric or manufacture. 
There is no doubt, that, in a commercial 
sense, worsted goods are distinguishable from 
woollen goods; and so accordingly this 
clause treats them, although wool is a con- 
stituent part of all worsted goods; for worst- 
ed is but wool, spun and twisted in a par- 
ticular manner. The point of- the argument, 
therefore, must turn upon this, that the duty 
on "mits, gloves, and bindings," in this 
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clause, is not intended to cover all sorts of 
mits, gloves, and bindings, manufactured out 
of wool, but only such as would be denomi- 
nated woollen mits, gloves, and bindings. 
The argument derives some" force from the 
immediately antecedent article mentioned 
being "woollen yam"; and hence the max- 
im, "Noscitur a soeiis," is said to be appU^ 
cable to it. But in cohstruing the clause, it 
seems to me, that the whole must be taken 
together. The first branch of the clause em- 
braces all milled and fulled cloth known by 
the, name of plains, kerseys, and kendal cot- 
tons, of which wool is the only material; 
next, comes worsted stuff goods, &c.; next, 
worsted yarn; next, woollen yarn; and then, 
mits, gloveSj bindings, blankets, hosiery, and 
carpets. Now, certainly, in this very con- 
nexion, we find good^ enumerated, which 
either are, or at least may be, composed of 
worsted. No one, I suppose, doubts, that 
there are, or may be worsted mits, worsted 
gloves, worsted bindings, and worsted ho- 
siery, as well as woollen; and therefore there 
is nothing in the language, which necessarily 
or naturally limits it to the one class, rather 
than the other. Why, then, should it not 
be construed to embrace both, since it is 
found in a clause equally embracing woollen 
and worsted goods, and there is nothing 
pointing specially to one in preference to the 
other? And, indeed, since the language is 
general, "mits, gloves, bindings, hosiery," 
&c., why should it not be applied to all mits, 
all gloves, all bindings, all hosiery, whatever 
are the component materials, upon the 
ground of the very maxim, "Noscitur a so- 
eiis;" the clause embracing, in all other re- 
spects, woollen and worsted goods only, with 
the single exception of "shawls and other 
manufactures of silk and worsted," and that 
very exception being inapplicable here? 

The ease of Adams v. Bancroft [Case No. 
44], turned upon very different considera- 
tions, growing out of another distinct clause 
(the loth) of the same section. That clause 
levied a duty of a very different sort upon 
"all manufactures of silk, or of which silk 
shall be a component part"; and the court 
held, that French silk gloves, being a manu- 
facture of silk, could not have been within 
the purview of the second clause respecting 
mits and gloves; otherwise it would involve 
a direct repugnancy between the two clauses 
of the section. To give full effect to each 
clause, the court said, that the second clause 
was applicable solely to mits and gloves, 
which were wholly or in part composed of 
wool; and the other clause, to mits and 
gloves, which were wholly or in part com- 
posed of silk. By implication and inference, 
therefore, the reasoning of the court in th^t 
case, "jv^ould lead us to the conclusion, that 
the second clause would embrace worsted 
mits, worsted gloves, and worsted bindings. 
That point, however, not being then direct- 
ly before the court, the present case Is not 
necessarily governed by it. 
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My opinion, upon the best reflection, ■whicli 
I have been able to bestoT7 upon the subject, 
is, that all bindings, whether woollen or 
worsted, are within the purview of the sec- 
ond clause; and to construe worsted bind- 
ings to be without it, and woollen bindings 
to be within it, would be, not to interpret the 
clause upon its general import and the con- 
text, but to insert qualifications and limita- 
tions, where the act declares none. The mo- 
tion, therefore, for a new trial upon the re- 
served point, must be overruled. 



Case No. 17,576. 

WHITING et al. v. BANK OF THE UNITED 
STATES. 

[1 McLean, 249.] i 

Circuit Court, D. Kentucky. May, 1835.2 

BiLi. OF Review— Time of Filing— Final Decrees 

— Mortgage Foreclosure—Ooxfir- 

MATioN OF Sale. 

i. A bill of review is brought for errors ap- 
parent on the face of the decree. 

2. It is the nature of a writ of error. 

3. And the time within which a bill may he 
filed is limited to five years, by analogy to the 
limitation of the writ of error. 

4. A decree of sale of mortgaged premises, is 
a final decree. 

5. A confirmation of the sale, on the return 
of the commissioner, if erroneous, affords no 
ground on which to reverse the original decree. 

Mr. Levering, for complainants. 
Mr. Pirtle, for defendants. 

McLEAN, Circuit Justice. The complain- 
ants state that in 1823, the president, di- 
rectors and company of the Bank of the 
United States filed their bill against Ruggles 
Whiting, Enfield Johnson, and Gabriel J. 
Johnson, stating, that they, in connection 
with a certain James D. Breckenridge, on 
the 9th August, 1820, executed their mort- 
gage to the said bank on several lots con- 
tiguous to Louisville, to secure the payment 
of the sum of ?9,931.37, which Whiting owed 
to the bank; which sum was not paid, and 
the bank prayed the mortgaged estate might 
be sold to satisfy the mortgage. And at 
November term, 1826, a decree ordering a 
sale was pronounced, &c. And the 2d 
March, 1827, the lots were sold to the bank, 
at public sale, for the sum of seven thou- 
sand dollars. And the complainants repre- 
sent that before the day of sale Buggies 
Whiting deceased, and left several minor 
children, as heirs, who were not made par- 
ties to the proceedings; and the complain- 
ants pray that the proceedings and decrees 
and sale in the cause may be opened, and 
they permitted to redeem the premises sold, 
for the following reasons: 1st It was ii'- 
regular and erroneous to entertain the bill 

1 [Beported by Hon. John McLean, Circuit 
Justice.] 

2 [Affirmed in 13 Pet. (38 U. S.) C] 



and pronounce the decree for foreclosure and 
sale, without the mortgagor, Breckenridge, 
being made a party. 2d. It was irregular 
and erroneous to sell the property mort- 
gaged, without a revival of the suit against 
the heirs of the decedent Whiting. 3d. It 
was unjust and oppressive to sell in the 
manner and at the price the land was sold 
for. 

The answer states that the death of Whit- 
ing was not known at the time of the sale; 
that the sale was open and fair, and that 
the bank has sold the lots since the pui-- 
ehase, to various individuals, who have, or 
some of them have, again transferred lots 
to others, and that improvements have been 
made on them, so that the property is now 
of immense value. 

This bill, although somewhat informal, 
was designed as a bill of review for errors 
apparent on the face of the decree complain- 
ed of; and yet,, the principal ground relied 
on is, the death of Whiting, which did not 
take place until a short time before the sale 
of the property. This property was owned 
by Gabriel J. Johnson, in remainder, Mrs. 
Enfield Johnson having a life estate in it; 
and Johnson mortgaged it to James D. 
Breckenridge to indemnify him as his in- 
dorser; and Johnson being indebted to 
Whiting, and Whiting to the bank; to se- 
cure which last debt. Whiting, Johnson and 
Breckenridge, joined in the mortgage to the 
bank. 

The first objection to the decree is, that 
Breckenridge, being one of the mortgagors, 
was not made a party to the suit. The an- 
swer to this is, that Breckenridge does not 
complain of the decree. And if he shall 
make no complaint, what right have the 
heirs of Whiting to complain on his account. 
They do not even allege, that their interests 
were in the least degree affected, on account 
of this omission, in the proceeding. If 
Breckenridge's interests have been injured 
by the decree, he has a right to file his bill 
and set the proceedings aside, so far as re- 
gards his own interests; but it is very clear 
that the heirs of Whiting cannot, on this 
ground, ask the court to open up the decree. 
It does not, in fact, appear that Brecken- 
ridge was materially interested in the de- 
cree. He was the indorser of Johnson, to 
pay the debts, in whole or in part, for which 
he executed the mortgage; and it does not 
appear, that he was responsible beyond the 
amount for which the mortgaged premises 
were sold. We are therefore of opinion, 
that the omission to make Breckenridge a 
party, is not such an error in the proceed- 
ing, as will authorize the court, at the in- 
stance of the present complainants, to open 
up the former decree. 

The second ground, that the decree was 
irregular and erroneous to sell the mort- 
gaged premises, without a revival against 
the heirs of Whiting, is the one principally 
relied on, for the reversal of the decree. 



[29 Fed. Cas. page 1059] 



(Case No. 17,577) WHITING 



As before remarked, a bill of review lies 
for error apparent in tlie decree. Some 
courts iave held that, on a bill of review, 
any error in the pleadings or evidence may 
be examined. But the rule is, that this pro- 
ceeding does not embrace errors which do 
not appear in the decree. Where the evi- 
dence is made a part of the decree, by refer- 
ence, it constitutes a part of the record; but 
the sale of the premises in this case is an 
act done subsequent to the decree, and is 
rather a consequence of the decree, than a 
part of it. And if there were error in this, it 
surely would be no ground on which to open 
up the decree of sale, unless such decree 
should be considered interlocutory and not 
final. The decree of the sale was final be- 
tween the parties. It fixed their rights and 
responsibilities, and can no more be con- 
sidered an interlocutory decree than a judg- 
ment at law. The decree was followed by 
an order of sale, and an actual sale of the 
premises; as a final judgment is followed 
by an execution, and a sale of property to 
satisfy it. In this case then the decree was 
final, and in no just or technical sense an 
interlocutory one. And if there be an error 
in the proceedings subsequent to the decree, 
it would seem to afEord no ground for a bill 
of review, but redress should be sought by 
motion at the proper time or in some other 
form. It would be a singular proceeding 
to reverse the decree in this case, for the 
alleged error in the sale. Had the death of 
Whiting been made known to the court, be- 
fore the sale was confirmed, the court would 
probably, as they did in the case of Fage's 
Ex'rs V. Brackenridge [Case No. 10,661], di- 
rect the sale to be set aside, and notice ^ven 
to the heirs of Whiting. But, it appears 
that the heirs can have but little, if any 
interest in the property; unless they can 
take advantage of the immense improve- 
ments made on the lots and their great rise 
in value. It may be to them, or to their 
assignees, an object of speculation; but are 
they in justice and by the rules of chancery 
proceedings entitled to the prayer of their 
bilL 

How have they been injured? Some of 
the witnesses say that if the lots had been 
sold in a somewhat different manner, they 
might have brought some five or ten hun- 
dred dollars more at the sale. But this is 
rendered extremely doubtful, by other facts 
proved in the case. Their ancestor. Whit- 
ing, is proved to have been insolvent, by a. 
large amount, at the time of his decease. A 
sum much larger than the alleged difference 
of the sum for which the lots were sold, and. 
for which they might have been sold imder 
the most favorable circumstances. But 
Whiting never had a title to the mortgaged 
premises. The fee was in Johnson his debt- 
or. Many years have elapsed since this sale 
was made; the property has gone into the 
hands of strangers, who now own it, and 
who have expended large sums of money in 



improving it. With its improvements, the 
property may now be worth several hundred 
thousand dollars. And the owners of the 
property are not made parties to this suit. 
Are their rights to be acted on, when they 
have had no day in court. Their interests 
are directly involved, and the court cannot 
grant the prayer of the complainants, with- 
out disturbing these interests; and indeed, 
without wholly subverting them. By the 
act of congress, a. writ of error is limited to 
five years; and the supreme court have de- 
cided that the same limitation applies to a 
bill of review, which is in the nature of a 
writ of error. The decree complained of 
was entered at November term, 1826, and 
the sale was confirmed in March, 1827. And 
it appears that the present bill of review 
was filed in May, 1833. So that whether the 
original decree or the confirmation of the 
sale, be considered the final decree, the lim- 
itation had expired before the filing of the 
present bill. And the bank sets up the lapse 
of time, as a bar to the complainants' bill, 
The final decree was the decree of sale, and 
not the confirmation of the sale. And no 
doubt can exist that on this ground the 
complainants are bound by the statute; and, 
it is not perceived, that on either of the oth- 
er grounds assumed, are they entitled to 
the reversal of the original decree. The J>ill 
must be dismissed at the costs of the com- 
plainants. 

This cause was taken to the supreme court by 
an appeal, and the above decree was affirmed. 
13 Pet. [38 TJ. S.l 6. 



Case 'No. 17,577. 

WHITING V, GRAVES et al. 

[3 Ban. & A. 222; i 13 O. G. 455.] 

Circuit Court, D. Massachusetts. Feb., 1878. 

Ikvention bt Employee — Rights op Emplotek. 

— ASSIGNMEST AND LlOEN'SE— EQOITABLE 

Rights and Remedies. 

1. An employment to invent and perfect ma- 
chinery for a particular purpose, while it will 
operate as a license to the employer to use ma- 
chines invented by the employee, and put, in 
use under such employment, will not, of itself, 
confer upon the employer any legal title to the 
invention itself or to the letters patent protect- 
ing it. 

[Cited in Wilkens v. Spafford, . Case No. IT,- 
659; Hapgood v. Hewitt, 119 U. S. 233, 7 
Sup. Ct. 197.1 

2. Where the inventor assigns his inventions 
to a party to whom the patent is subsequently 
issued as the assignee of the inventor, upon a 
verbal agreement that the assignee shall pay 
the expense of the patents for one-half inter- 
est in it^ the manufacture and sale of the pat- 
ented articles by the defendants, to whom the 
patentee has assigned his equitable interest in 
the patents, is not infringement. 

[Cited in Marsh v. Newark H. & V. Mach. 
Co. (N. J. Err. & App.) 29 Atl. 483.] 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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3. The inventor had an equitable title to one- 
half of the patents. 

4. In a court of equity a party holding an 
equitable title cannot be ousted of his equitable 
rights by the holder of the legal title, who in 
such case stands in a court of equity as trustee 
for the use of the party beneficially interested, 

[This was a bill in equity by George A. S. 
Whiting against John A. S. Graves and oth- 
ers for the alleged infringement of letters 
patent No. 176,036, granted to E. L. Howard 
April 25, 1876J 

Thomas William Clarke, for complainant 
George D. Moyes, for defendants. 



SHEPLEY, Circuit Judge. The complain- 
ant, being about to start a factory for the 
manufacture of fancy dry goods, employed Eli- 
jali L. Howard as a machinist, at a salary 
of twenty-one dollars a week. The complain- 
ant states the employment as follows: "I al- 
so engaged a machinist, whose duties were 
the making and keeping in order of ruffling, 
niching, and fluting machines, and all attach- 
ments or machinery required for the manu- 
faetui-ing of any goods which might be neces- 
sary to be made." Complainant, however, on 
being interrogated as to what Information he 
communicated to Howard, as to the duties and 
seijvices expected of him, replies: "I told him 
that I should require him to make what ma- 
chinery was necessary, and keep it in repair." 

Howard testifies that complainant, being 
about to start a rival factory for the manufac- 
ture of rufflings, in which sewing-machines 
were to be used, wanted a man to take charge 
of his machinery; that Howard was intro- 
duced to him by one Leavitt as a competent 
man for that service; that Whiting agreed to 
employ him. He testifies: "He was to pay 
me twenty-one dollars a week; that was all 
the agreement made." 

It is apparent from the complainant's state- 
ments, as well as from the testimony of How- 
ard, that there was nothing in the origmal eon- 
tract for service which would give Whiting 
any legal or equitable title to any letters pat- 
ent for any inventions Howard might malce. 
During the term of his employment, patents 
for a number of inventions made by Howard 
were issued to W^hitmg, his employer, to whom 
the right in the inventions had been assign- 
ed by Howard, at or before the times of mak- 
ing tbe applications. Many of these were 
for such little additions to sewing and other 
machines as were necessaiy to adapt them 
to the making of fiutings, ruffles and ruch- 
iugs. As these were adaptations of machin- 
ery to the special business of Whiting, and 
the expenses of the applieatioiK and the pat- 
ent fees were paid by him, it seems to have 
been considered by both parties that Whiting 
had the sole interest in the patents. Two 
patents, however, were issued in the name of 
Whiting for the inventions of Howard, for 
conti'ivances applicable to sewing-machines 
generally, being for improved mechanisms for 



operating such machuies. It is claimed on 
the part of the complainant that he is the sola 
owner of these letters patent, and that How- 
ard has no legal or equitable interest therein. 
The defendants claim that Howard, the in- 
ventor, is entitled to an equitable interest in 
one-half of the rights under these two patents. 

Whiting contends, and in substance testi- 
fies, that Howard went to Whiting with an 
understanding that he should make improve- 
ments in the machinery of "Whiting's factory 
to the best of his ability, and Whiting should 
have the fullest benefit of them; and the pat- 
ents upon these inventions were procured 
merely for business protection by Whiting, 
and the manufacture for sale of the machines 
was an afterthought Even if this were so, 
there would seem to be no good reason why 
Howard should not receive some benefit from 
the use of his inventions in other factories 
than Whiting's, and from the sale of bis in- 
ventions ro others. It was no part of the 
original .employment of Howai-d, according to 
Whiting's statement of his understanding of 
it, to invent machinery for general use, but 
only in the factory of Whiting. This was a 
factory not for making and selling machinery, 
but for manufacturing fancy dry goods with 
the aid of machinery. The employment to in- 
vent and perfect machinery for that purpose, 
while it would operate as a license to Whiting 
to use machines invented by Howard, and put 
in use under such employment, would not of 
itself, confer upon Whiting any legal title to 
the invention itself, or to letters patent pro- 
tecting it. Whiting states in his testimony 
that he had no thought of patenting any in- 
ventions at the time of the employment of 
Ho\?ard, and that the patent business never 
occun-ed to his mind at that interview. Yet 
it is contended that when the applications 
were made for the patents on the treadles, 
Howard assigned the inventions to Whiting 
without any consideration other than what 
would arise from the nature of the employ- 
ment, and that the legal and equitable title to 
the letters patent is so absolute in Whiting 
that he is entitled to treat Howard and the de- 
fendants who are using the treadles under 
Howard, as mfringers. Whiting states that 
subsequently to the time when the patents 
for the two treadles were issued, he agreed 
to give Howard one-half of the profits from 
the manufacture and sale of the Howard 
ti-eadles as long as Howard remained in his 
employment. It appears that a separate ac- 
. count was opened on Whiting's books under 
' the head of the "Howard Treadle Account." 

Howard, on the contraiy, testifies that Whit- 
ing said he would pay the expense of the pat- 
ent on the first treadle for one-half interest in 
it; that he subsequently told him he had 
the papers made in his own name, assigned 
to himself, and that at any time Howard want- 
ed a transfer of his interest in those papers, 
he would do so; and that when he proposed 
to have the second treadle invention patented, 
he said he would make the same terms as on 



[29 Fed. Cas. page 1061] 



(Case No. 17,578) WHITLOCK 



the first patent; that he (Howard) assented to 
tliat, and the papers were made accordingly. 

Three witnesses, Graves, Weston and Ken- 
ei*£on, all testify to conversations at different 
times with "Whiting, in which he stated to 
them, respectively, that he was to pay the 
expenses of obtahiing the patents for one- 
half interest in them, and was to assign one- 
half to Howard whenever he wanted it. 
This seems to fully confirm Howard's state- 
■ment of the transaction, and Whiting's ver- 
sion of the arrangement is imeorrohorated by 
any witness, and is not consistent with the 
attendant facts and circumstances proved in 
the case. After Howard left the employment 
of Whiting, he assigned his equitable interest 
in these two patents to the defendant Graves. 
Under this assignment the defendants, Graves 
and Aberci'ombie, his partner, have made and 
used the patented treadles. As it is clear up- 
on the evidence in this record that Howard 
had an equitable title to one-half these two 
patents, the defendants cannot be held to in- 
fringe. In a court of equity a party holding 
an equitable title cannot be ousted of his eq- 
uitable rights by the hdlder of the legal title, 
who in such a case stands in a eomi: of equity 
as trustee for the use of the party beneficially 
interested. Continental Windmill Co. v. Em- 
pire Windmill Co. [Case No. 3,142]; Clum v. 
Brewer [Id. 2,909]; Woodworth v. Cook [Id. 
18,011]; Price v. Dyer, 17 Ves. 357; 1 Story, 
Eq. Jur. § 161. 

The defendants' plea is sustained, and the 
bill dismissed with costs, and decree will be 
entered accordingly. 



WHITING fWINDSOR v.). See Case No. 17,- 
8G8. 

WHITING, The CATHAEINE. See Case No. 
9,069. 



Case No. 17,578. 

WHITLOCK et al. v. The THALES. 
[20 How. Prac. 447.] * 

District Court, S. D. New York. I860'. 
Adshraltt Jukisdiction — Lies for Matekials 

AND SdPPLIES—HoSIE AND FOREIGN POKTS. 

[1. The federal courts sitting in admiralty 
have jurisdiction of a suit to enforce an alleged 
lien for materials and supplies furnished to an 
American vessel in an American port' which is 
foreign to her home port. The jurisdiction of 
the court and the rights and remedies of the 
parties are determinable upon the same prin- 
ciples as in cases where the materials and sup- 
plies were furnished in a port of a foreign 
country.] 

[.?. A libel to enforce an alleged lien for nec- 
essary materials and supplies furnished to the 
master in a foreign port where no funds of the 
owner were available need not specify the par- 
ticulars and amounts which make up the claim, 
and the evidence by which they are to be prov- 
ed. These are matters to be ascertained by 
investigation after a reference.] 

[This was a libel by Benjamin M. Whitlock 
and others agamst the barque Thales to enforce 



an alleged lien. The ease was heard upon ex- 
ceptions to the libel.] 

The libellants allege that they are merchants, 
doing business in co-partnership in the city of 
New York, and that the barque is an American 
vessel, belonging to the port of New York, and 
is now at that port; that on the 28th of August, 
1856, on a voyage to Buenos Ayres, she was 
at anchor at or near the port of Pensacola, in 
the state of Florida, which was not her home 
port, when she was driven on shore at that 
place in a gale of wind, and suffered great 
damage thereby; that she was subsequently 
got off and carried into Milton, in the same 
state, where it was found necessary to have her 
furnished certain supphes, and undergo thorough 
repairs, to render her seaworHiy and fit her for 
her voyage; that Captain Harry T. Howland, 
her master, then in command of her, not having 
any funds to pay for such repairs and supplies, 
and her owners, then and still residing in New 
York, having n'o credit, or means of credit, in 
Pensacola or Milton, where the barque was a 
foreign vessel, applied to the firm of Keyser, 
Judah & Co., commission merchants, residing 
at Pensacola, to obtain the repairs, supplies and 
advances necessary for said vessel, on the a'edit 
of the vessel, who thereupon furnished the same 
on the faith and credit of the vessel, on or be- 
fore November 15th, 1856, to the amoimt of 
$9,410.13, and thereby acquired a hen on her for 
such sum, and became assignees of such lien; 
that after such advances and repah's were made, 
and the vessel was fully equipped and repaired, 
the said master, on the 15th of November, 1856, 
at Pensacola, whilst a maritime lien existed 
on the vessel therefor, in order to procure money 
to discharge such lien, made and deUvered to 
said Keyser, Judah & Co, two drafts or bills 
of exchange of that date, on Daniel L. Sturges, 
a part owner of the barque, one payable thirty 
days after sight, and the other sixty days after 
sight, each for the sum of ?4,793.2S, including 
therein $176.43 discount on exchange on said 
drafts, in addition to ?9,410.13, the sum and 
amount of such supphes and expenditui'es; that 
on the 17th of November, 1856, Keyser, Judah 
& Co., for value received, indorsed the said bills 
of exchange, and at the same time, for value 
received, assigned and transferred to the hbel- 
lants all claims and demands in favor of said 
Keyser, Judah & Co. against the barque, and 
all Hens upon her to which they were entitled 
by reason of repairs, supphes and necessaries so 
furnished by them to her; that the said bills 
of exchange were duly presented to the said 
Daniel L. Sturges, and accepted by hhn, and 
the one payable thirty days after sight was dulj' 
paid by him at maturity; but the one payable 
sixty days after sight has been but in part satis- 
fied by the acceptor, and a large balance still 
remains due and unpaid thereon; that the 
libeUants are now owners of the same, and of 
the hens on the barque for the repaks, supphes 
and advances aforesaid, and are ready to de- 
liver up and cancel the bill of exchange upon 
the lien being satisfied and discharged. The 
hbellants pray process in rem, and judgment 
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against the barque, for tlie balance due on the 
demand aforesaid, with interest. 

The daimant appeared to the above action and 
filed exceptions to 'the sufficiency of the allega- 
tions of the libel to entitle the libellants to main- 
taui the suit and rehef prayed for: 1st. Because 
the barque is an American vessel, and that ad- 
vances and repairs were made in a port of the 
United States, and not in a foreign port, and no 
lien therefor attached to the vessel. 2d. Be- 
cause it does not appear by the hbel that the 
owners of the vessel were at the time absent 
from the place where the advances and repairs 
were furnished. 3d. Because the libel does 
not state with sufficient exactness what tie liens 
were for, nor when or how they were assigned 
to Keyser, Judah & Oo. 4th. Because the hbel 
does not state separately, and with certainty, 
what amount of supplies and repairs were fur- 
nished by Keyser, Judah & Co. to the barque, 
and what money was advanced by them, and 
to whom, and for what purpose, oth. Because 
the libel does not state facts sufficient to give 
the com-t jurisdiction, or to warrant the decree 
prayed for. 

O. L. Benedict, for claimants. 
D. MeMahon for hbellants. 

BBTTS, District Judge. The ease comes be- 
fore the court for decision upon the pleadings 
alone, and the eseeptions interposed by the 
claimants, are tantamount to a demiuTer to the 
libel. Ben. Adm. §§ ^QQ, 468; Betts, Adm. 48. 
Some of the objections are formal in their 
character, and may, if well taken, be obvi- 
ated by the libellants in reforming their libel. 
Others go to thfe merits of the case and are 
peremptory and final in their character. The 
question upon the merits presented on the face 
of the libel, is whether the admiralty courts 
of the United States can take cognizance of a 
claim over a lien supposed to be acquired 
against a vessel for labor, materials and sup- 
plies furnished her in a port foreign to her 
own within the United States; that is, wheth- 
er a vessel owned in New York, on a voyage 
to Buenos Ayres, being driven by stress of 
weather into a port in Morida, and there ob- 
taining necessary repairs and supplies on cred- 
it, is subject to an action in rem therefor, in 
this district, on her return to it. The libel 
avers that the credit was procured by the mas- 
ter of the vessel for her necessities, and that 
he had no funds to pay for them, and that 
her owners resided in New Tfork, and had no 
credit or means of credit in Florida to supply 
her wants. 

A question would hardly have been mooted 
in this court upon this point, as the law in re- 
spect to the scope of maritime jurisdiction was 
accepted and administered here prior to the 
decision of the case of Pratt v. Reed, 19 How. 
[60 U. S.] 359, by the supreme court in De- 
cember teim, 1856, and the case which fol- 
lowed in the same court, of The Jefferson 
V. Beers, 20 How. [61 U. S.] 393, Decem- 
ber term, 1857, and the case in this court 



of The Coemine [Case 'No. 2,944]. But it 
is msisted on the part of the daunants in 
this cause that the former doctrine in rela- 
tion to the jurisdiction of the admiralty over 
maritime liens upon American vessels aris- 
ing out of contract, is so modified and restrain- 
ed as to prevent its exercise unless in cases of 
bottomry, or express hypothecation, or that 
species of credit tantamoimt to them. 

I consider it unnecessary to recapitulate the 
authorities which introduced or sanctioned the 
i-ule of maritime law, which has long pre- 
vailed In the admiralty courts of this countiy, 
that a credit given a vessel on the application 
of her master in a foreign port, for labor, 
materials, or supplies furnished to her neces- 
sities, constitutes a lien on the vessel as a 
seein:ity for such credit, if the master had no 
funds or credit at the place by which he could 
obtain them, or the owners were without such 
means which the master could command; be- 
cause that doctrine was fully examined and 
ratified by the supreme court in the case of 
Thomas v. Osborne, 19 How. [60 U. S.] 22. 
There was a difference of opinion on the bench, 
as to the fact whether the credit in that case 
was given to the vessel or personally to the 
master, but the judgment of the court was 
pointed and explicit that the case was one 
of a maritime lien and of admiralty jurisdic- 
tion, if the credit in the case was given to the 
vessel. Had the transaction upon which this 
suit is founded, occurred in a port out of the 
United States, the facts alleged upon the libel 
and admitted by the exceptions, would indis- 
putably be embraced within the principles- and 
terms of the rule declared and adopted in the 
decision of Thomas v. Osborne [supra]. 

The case of Pratt v. Reed [supra], decided 
nearly simultaneously with that of Thomas v. 
Osborne, differs from it in these two particu- 
lars: 1st, that the credit in the former was 
obtained in a port of the United States, for- 
eign to the home port of the vessel, and that 
the master, who obtained it, was also owner 
of the vessel; but there is no manifest disac- 
cord, in the doctrines declared in the two cases, 
as to the character and degree of the necessi- 
ties required (i. e. for supplies to the vessel 
and the pledge or credit of the vessel), in order 
to render the advances procured in her favor a 
lien on the vessel, except the dedaration of 
the court in Pratt v. Reed, that "it is a mis- 
apprehension to suppose circumstances of less 
pressing necessity for supplies and repairs, 
and an implied hypothecation of the vessel to 
procure them will satisfy the rule than is suf- 
ficient to justify a loan of money on bottomry 
for the like purpose." There may be distinc- 
tions between the foundations of a bottomry 
contract, and an implied or simple hypotheca- 
tion creating a lien, but that is not a point 
important to consider in this case. 

T&e decision in The Coemine [supra], in this 
court, was placed upon the facts and i-ule 
stated in Pratt v. Reed, and does not attempt 
to extend that principle a shade beyond. The 
case of The Jeffei-son v. Beers, 20 How. [61 
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U. S.] 393, does not appear to me to involve 
any point of jurisdiction applicable to the 
question in controversy in this cause. It ap- 
pears aimed chiefly to determine that admi- 
ralty courts cannot take cognizance of claims 
or contracts touching the construction of ves- 
sels in ports of the United States. The other 
questions discussed on that decision supply no 
doctrines controlling the facts of this ease. 

I am of the impression that there is prac- 
tically no distinction between the rights and 
remedies of the libellants upon this cause of 
action, whether incurred in a port out of the 
home port, and therefore in that sense in a for- 
eign port, or in one territorially alien and for- 
eign to the United States. The term is of 
the same import, applied to either locality. In 
Pratt V. Reed, the court seem to consider each 
to be of the same signification, because they 
say "this is the case of a foreign ship, the 
.vessel belonging at Buffalo as her home port, 
and the debt contracted at Erie, in the state of 
Pennsylvania." 

In my opinion the libel sets forth facts 
which constitute a lien upon the vessel, and a 
right of action in this court in favor pf the li- 
bellants, to enforce it, and- that a decree upon 
the merits must be rendered in their favor, 
overruling the exceptions interposed on the 
part of the claimants. 

The pleading in the libel is sufficiently fuU. 
It is tmnecessary to spread out the evidence 
upon which the allegations rest. The partic- 
ulars and amoimts which make up the claim 
are matters for reference, or for investigation 
on trial, if the claimants come into court upon 
answer. A case of necessity for the credit 
procured by the master, and the consequent 
lien, is sufficiently shown by the libel; and 
as those averments now stand before the court 
admitted by operation of the exceptions, the 
libellants are entitled to a decree for their 
debt and condemnation of the vessel to satisfy 
the same. The amount to be ascertained by 
reference to a commissioner to determine and 
report it to the court. 

The claimants may, however, have leave to 
put in an answer to the merits within ten 
days after notice of this decree, and on pay- 
ment of costs to he taxed. 

[See Cases Nos. 13,855 and 13,856.] 
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WHITMAN V. BUTLER. 

[8 N. B. B. 487.] i 

District Court, D, Rhode Island. Sept. 23, 
1873. 

Bankkuptct — MoRTGAOED Pkopertt — Enjoisino 
Sale— AuTHOBiTr op Assignee. 

1. An injunction to restrain a mortgagee from 
making a sale of real estate belonging to a 
bankrupt will be granted when it appears that 
the mortgagee made a sale of the property be- 
fore the adjudication of bankruptcy, but the 
purchaser, under advice of counsel, declined to 

1 [Reprinted by permission.] 



make payment and receive deeds therefor, and 
the sale sought to be enjoined is made under 
the same terms as before with the appendix, 
"the above property will be sold for account of 
whom it may coDcern." 

2. The words of the appendix, "for account 
of whom it may concern," cannot he construed 
to affect the assignee and mortgagee. 

3. This court can rightfully interfere even 
though it be alleged that the mortgagee will be 
injured thereby, its right being simply to regu- 
late through the assignee; the modes and means 
of foreclosing the mortgage. 

[Cited in Schuize v. Bolting, Case No. 12,489.] 

4. The first sale was, in realitj', no sale, and 
hence, from and after the adjudication, the 
mortgagee's rights and powers to sell were such, 
and only such, as could be exercised consistent- 
ly with the provisions of the bankrupt law, 
and under that law the assignee is really the 
agent both of the mortgagee and the other 
creditors. 

In bankruptcy. 

Metcalf & Bradley, for petitioner. 
Mr. Van Slyek, for respondent. 

KNOWLES, Distilct Judge. Henry Whit- 
man, assignee in bankruptcy of Lewis P. Child, 
having filed his bill in equity, containing all apt 
and proper allegations and prayers, by peti- 
tion ancillary to that suit, prays the court for 
a preliminai-y injunction to restrain the defend- 
ant, William Butler, from making sale at auc- 
tion of three several parcels of real estate, im- 
der the power of sale contained in seven several 
mortgages held by him, executed by the bank- 
rupt, Child, between the 31st of March, 1870, 
and the 14th of March, 1873, inclusive. To the 
pleas, allegations and evidence of the parties, 
I have given due consida'ation; the results of 
which i would now announce in terms as brief 
as may be. The controlling facts are few and 
undisputed, and in regard to the principles of 
law involved, the learned counsel of the parties 
were understood to be at variance on no pouit 
of much practical importance. 

It appears that on the loth of July last, the 
respondent, in virtrae, as claimed, of his powers 
as mortgagee with power to sell, made sale 
by auction of divers parcels of real estate em- 
braced in his aforesaid mortgages, among which 
parcels were two of the three described and 
referred to in the petition under consideration. 
And further, it appears, that the purchasers of 
these two parcels, acting, as they allege, imder 
advice of eminent counsel, decline both to make 
a cash payment of five per cent of the purchase 
money on the day of sale, or to make payment 
and receive their deeds, on the 25th of July, as 
prescribed by the conditions of sale, in no one 
of which, it is proper to remark, was enjbodied 
even an intimation, that if the purchaser re- 
fused to consummate the sale, the property 
would be, on a given day, or at any time, again 
exposed to auction on his account and risk. 
And thereupon, it appeal's, the respondent, on 
the 2d of August, again, as mortgagee aforesaid, 
advertised the said two parcels in the same 
terms as before, but with an appendix in these 
words: "The above property wiU be sold for 
account of whom it may concern." The de- 
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fendant, it also appeared, on the 19Qi of July, 
announced an intended sale by hiin as mort- 
gagee as aforesaid of a third parcel of land, em- 
braced in each and all of the said seven mort- 
gages, but not offered for sale 'with the other 
parcels on the loth of July. By agreement, the 
sales of each and all of these three parcels are 
postponed until the 22d of September inst, 
subject to the action of this court upon the pend- 
ing petition. 

Now the records of the court show that on the 
17th of July, proceedings in bankruptcy were 
instituted against said Child, and that on the 
26th of July he was adjudged a banlirupt; and 
also that afterward, August the 12th and 13th, 
Henry Whitman, being chosen and duly ap- 
pointed his assignee, accepted the trust, and 
received from the register conveyance of the 
bankrupt's property in due com-se of law. Up- 
on this state of facts, the petitioning assignee 
asks that the respondent be enjoined from mak- 
ing sale of said parcels, as proposed, and the two 
questions presented to the court are: First, 
can the court rightfully interfere between the 
parties in this matter? and, secondly, if the 
court have the requisite power, will it esercise 
that power agaiust the protests, and to the in- 
jury, as alleged, of the respondent? 

The right of the court, for satisfactory cause 
shown, to interpose, as prayed, is not under- 
stood to be questioned seriously at this late 
day in any section of the countiy. In an 
opinion reported in Re Snedaker 2 is found an 
expository paragi*aph, embodying views be- 
lieved to be now everywhere recognized as ia- 
contiovertable. Treatiag of the relative rights 
and duties of the assignee in banltruptey and 
the creditor of the bankrupt, secured hy 
pledge or lien of any kind, the learned court 
says: "For just and equitable purposes and 
to guard against fraud, the act rightfully takes 
the pledged propertj'-or lien out of the pow- 
er of the secured creditor's control or manage- 
ment in reducing it to money in his chosen 
way without responsibility, and places it in 
the hands of the assignee of the banki'upt, 
who, being an agent of the court, and at the 
same time the representative of the rights of 
all parties in interest is supposed to be above 
all temptation to fraud, and directs him in 
such capacity and under the pledge of his 
official bond as assignee, and under the direc- 
tion of the court, to convert such mortgaged 
or pledged property into money, and to distrib- 
ute the same under the provisions of the act, 
with due regard to all the priorities shown to 
exist in the proceedings in bankruptcy by the 
proof of the claims against the bankrupt. So 
far from taking any right or rights from the 
seeinred creditors, under the mortgage, lien or 
pledge by which he holds the same, it sim- 
ply regulates the modes and means of foreclos- 
ing the mortgage or other lien, and of reducing 
such security to money, in order that the court 
may be able to enforce exact justice, and to 
see that the rights of all the creditors are se- 

2 [See note at end of case.] 



cured to them under the proof of claims, and 
under the law. 

Under this view of the law, it must be con- 
ceded and held that from and after the 26th 
of July, the respondent's rights and powers 
as a mortgagee, with power to sell, were such, 
and only such, as could be exercised consist- 
ently with the provisions of the banlcnipt law. 
Prior to that date, his right and duty were 
to make sales and account for proceeds con- 
formably with the requirements of the deed 
of mortgage; but after that date— "ita lex 
scripta est"— his right was to adjust his claims 
with the assignee, if happily he could, or to 
prosecute them advei-sely against the estate or 
the assignee, in mode and manner as prescrib- 
ed by the bankrupt act, or in "masterly inac- 
tivity," as it were, patiently to await the ac- 
tion of the assignee— under the law not less 
his agent and representative than the agent 
and representative of the banki-upt and of hia 
other creditors. So far, therefore, as con- 
cerns the parcel of land first advertised for 
sale on the 19th of July, and never yet exposed 
at auction, it is clear that the respondent 
must be restrained from selling save in con- 
jxmction with and with the assent, express or 
implied, of the petitioning assignee. 

And now, as concerns the two parcels, which 
the respondent proposes to expose at auction 
a second time, "by virtue of a power of sale 
contained in seven deeds of mortgage"— but, 
it is to be noted, "for accoimt of whom it 
may concern," is the status of these distin- 
guishable in any material respeijt from that of 
the third parcel? On the loth of July, these 
were set up at auction and stricken ofE to the 
bidders, the biddei'S, bound by the conditions, 
to pay down on the day of sale five per cent, 
of the purdhase price, and to pay the residue 
and receive their deeds on the 2.5th of July. 
The cash payments were not made, nor does 
it appear that any purchaser made tender of 
the purchase price or demand for his deed, on 
the 25th. No deed passed. The attempt to 
sell proved, in fact, abortive, and the respond- 
ent accordingly, on the 2d of August, in effect 
saying to the world that no sale had been 
made on the 15th, advertises the said parcels 
for sale anew, as above stated. The new sale 
if made, so far as appears, would be nothing 
more, nothing less, than a sale under the pow- 
er by the mortgagee, as would have been the 
first, had it been consummated by payment 
and conveyance. The adding to the adver- 
tisement the note, that the property will be 
sold for account of whom it may concern, can- 
not be construed as affecting the rights and 
duties of the assignee and the mortgagee, as 
indicated or defined in He Snedaker, above 
quoted. The petition in bankruptcy against 
the mortgagor having been filed on the 17th 
of July, and he having been declared a bank- 
rupt on the 2Gth, his property of every kind 
passed into the custody of the law, as of the 
17th, and thereafter, the rights and powers 
of the mortgagee creditor were such, and 
such only, as are by the bankrupt law ac- 
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corded to sucli a creditor, under such cireum- 
.stances; and under that law, as we hare 
«een, any sale of the property not authorized 
by the court's order, or approved by the as- 
signee, must be held by the bench to be with- 
•out law and against law. 

I must be understood as here speaking only 
•of the two parcels in question, of which no 
conveyance has been made. Of the dealings 
of the mortgagee, after the 17th of July, with 
•or in relation to other parcels strucli oS at 
the auction of the loth, 1 have no occasion here 
to speak. Those dealings, for aught that I 
would here be understood to intimate, even 
by implication, may have been unexception- 
4ible in any court, whether of law, equity or 
banki-uptcy. Sufficient it is that I here ad- 
judge that the mortgagee's attempt or pm-- 
pose to make sale anew of the aforesaid two 
parcels, is one which the court, on the as- 
signee's petition, is bound to enjoin. Upon 
that officer the law devolves the responsibility 
•of administering the assets of the bankrupt, 
empowering him to adjust the claims of mort- 
gage and other lien creditors as he best may, 
or to surrender to the encumbrancer the prop- 
erty in question; or to dispose simply of the 
bankrupt's interests hi the same, or (the court 
so ordering, upon cause shown) to sell the en- 
cumbered or mortgaged property free and ex- 
empt from all claims whatsoever, and thus 
•compel the lien creditor to prosecute his claim 
against the proceeds of sale deposited in the 
<;ourt's registi-y, in manner and mode as pre- 
scribed in the bankrupt act. Upon the as- 
signee, I repeat, the law imposes this re- 
sponsibility, and confers these powers and 
Tights; and, as is obvious, not unwisely. He 
Is the creditor's as well as the court's officer, 
chosen by them, and it is to be presumed that 
the creditors always look to it that their nom- 
inee is in all regards competent and trust- 
worthy. Finally, until better advised, tlie 
•court must hold and rule that on the appoint- 
ment of the assignee, the legal duty of the 
mortgagee respondent was to 'report to him, 
the assignee, the state and condition of af- 
fairs as between himself and the bankrupt's 
property under -encumbrance to him, and de- 
volve upon hjm the responsibility of repudi- 
titing or enforcing the contracts, if any, which 
he, the mortgagee, acting on behalf of the 
bantoupt mortgagor, had completed or initiat- 
■ed. The banki-upt law, while (as held hi this 
district,) it requhres the assignee to regard and 
respect all existing equities between the bank- 
i-upt and his creditor claimants, secured and 
unsecured, rightfully, on the other hand, re- 
<iuires, unless otherwise agreed and arranged 
with the assignee, that such claimants, the 
secured as well as others, shall make proof pf 
theh' claims, in the mode and manner pre- 
scribed by that act, as a condition precedent 
to the payment of, or any payment on account 
of such claims. The assignee, it must be 
borne in mind, is the agent and representative 
of the secured creditor as well as of the un- 
secured, and bound, therefore, if satisfied that 
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a claim is just, and a valid encumbrance, to 
arrange for its satisfaction at the earliest mo- 
ment possible:— and it is not unusual in this 
district to insert in an order for a sale of prop- 
erty free from all encumbrances, a direction 
that the amount agreed or ascertained to be 
due an encumbrancer, be paid by the pur- 
chaser to him, as the equitable owner rather 
than to the assignee vendor. 

Of the policy or impohcy of exposing the 
said two lots at auction a second time, under 
the mortgages, as advertised, I deem it neces- 
sary to say but a few words. One fact is in 
itseK conclusive. The mortgagee has once 
sold them ;— but the purchasers, under advice, 
distrusting the title proffered, refuse to ac- 
cept theh: deeds, and this, it is admitted at the 
bar, is now known to the pubhc at large, and 
were it not would necessarily be made known 
on the auction ground. Who, the petitioner 
may well ask, can be expected to bid for 
them, agreeing to take the title offered, even 
the half of their market value, assuming the 
title were unexceptionable? There is now, — 
rightfully or wrongfully,— a cloud dark and 
dense upon the title. Such is the fact, and in 
view of that, and irrespective of other consid- 
erations tliat might be suggested, it may well 
be doubted if the interests of any party can 
by possibility b& promoted by a sale as con- 
templated by the respondent. That such a 
sale may, not to say must, prove injurious to 
the uiteresta of the creditors at lai-ge is ap- 
parent,— assuming, as the court must, in view 
of the allegations in the complainants' bill, 
and his affidavits, that after satisfying all val- 
id encumbrances upon the estates in question, 
there may remain a balance— more or less— 
for distribution among creditors in general. 

If it were a conceded fact, as alleged by the 
respondent, that the properly embraced by his 
mortgages, cannot by possibility be made to 
yield the amount justly due him, and also 
conceded that his mortgages are all valid and 
operative, as he deems them to be, and his 
claims under them indisputable, and that the 
sales of the 15th of July were not open to 
question, it might well be expected that be- 
tween him and the assignee no controversy 
would arise. The assignee, it is to be pre- 
sumed, would consent that the respondent 
deal with the property as he should see jat, 
without interference on his part But imhap- 
pily, upon each and all of these points, the 
parties are as yet, according to the record, 
widely at variance, and upon and in regard to 
them, therefore, the court cannot, at this stage 
of the suit, express, entertain, or even form 
an opinion. Injunction as prayed for will be 
ordered. 

[NOTE. The following case, cited in the 
text, is reprinted from 3 N. B. K. 629 (Quarto, 
155), by permission.] 

In re SNEDAKER. 

(Supreme Court of Utah Territory.) 

HAWLEY, J. The question before the 

court is a motion made on the part of Henry J. 

Faust, assignee in banlcruptey of the estate of 
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the said .T. M. Snedaker, based upon the opinion 
of the said assignee, setting forth, among 
other things, that F. D". Glift, one of the cred- 
itors of said bankrupt, held a mortgage lien up- 
on certain real estate mentioned in said pe- 
tition, belonging to the said estate, as security 
for the payment of a certain debt of the said 
bankrupt, in the sum of six thousand dollars, 
and that the said Olift, without regard to the 
said bankrupt proceedings, had commenced in- 
dependent proceedings in the Third judicial 
court to foreclose his said mortgage, and that 
such proceedings were now pending and unde- 
termined therein, and thereby prayed that an 
injunction might issue to restrain said proceed- 
ings, etc. 

In examining this case, it must be borne in 
mind that the primary and chief design of the 
bankrupt act is to distribute the bankrupt's es- 
tate among his creditors, under the provisions 
of the act. Mortgage and other liens that have 
been obtained fairly and in good faith are rec- 
ognized and protected by the act when the mort- 
gagee or lawful holder thereof conforms to its 
provisions for the purpose of establishing and 
realizing upon such security. But, to do this, 
the secured creditor, in availing himself of such 
special priority over other creditors, and es- 
pecially after insolvency and bankruptcy, and 
notice thereof, have taken place, and proceed- 
ings in bankruptcy have been commenced 
against the mortgagor, who has been duly ad- 
judged a bankrupt, as in the case at bar, must 
take notice of such proceedings, and have due 
respect to the same, as well as to the provisions 
of the bankrupt act under which they have been 
commenced, or otherwise confusion would be 
liable to arise between conilicting rights and 
interests, and thereby some of such jights 
might be placed in jeopardy. All the other cred- 
itors, who have recourse only upon the remain- 
ing estate, have equities in the mortgaged es- 
tate; and wherefore such equities should be 
carefully watched and protected, and, if possi- 
ble, made available for the universal good of 
such other creditors. 

In weighinc: the very able arguments of coun- 
sel on both sides of the question, and in apply- 
ing the several authorities introduced by coun- 
sel, and in order to a just and proper apprecia- 
tion of them, it becomes necessary to analyze 
the several bankrupt acts upon which they 
were severally made; or, at least, so far as the 
motion under consideration renders it necessary. 
In doing this, we will give a synontical state- 
ment of the acts of 1841 and 1867. or rather of 
such sections of them, respectively, as bear 
upon the questions involved. 

By the act of 1841 (sections 3, 5, 6, and 11) 
we find the following powers granted: First. 
The jurisdiction of the court extended to all 
cases, and controversies in bankruptcy between 
bankrupt and creditors, to all cases and con- 
troversies between creditors and assignee, to 
all cases and controversies between assignee 
and bankrupts, and to all acts, matters, and 
tilings to be done under the bankruptcy until 
the final distribution and settlement of the 
estate, and the close of all the proceedings in 
b.ankruptcy. See section 6. Second. The as- 
signee was invested with all the rights and pow- 
ers of the bankrupt. Section 3. Third. All 
suits in law or equity pending, in which the 
bankrupt was a party, could be prosecuted and 
defended by the assignee to a final conclusion. 
Section 3. Fourth, All creditors proving their 
debts could not maintain any suit at law or in 
equity against the bankrupt. Section 5. Fifth. 
"The assignee has full power and authority, 
under the directions of the court, to redeem 
mortgaged or other pledged property, real and 
personal, and to discharge such liens therefrom." 
Section 11. 

By the act of 1867, we have the following pro- 
visions: "Jurisdiction of Court, The jurisdic- 
tion of the bankrupt court shall extend to all 
cases and controversies arising between the 



bankrupt and creditors who shall claim any 
'demand under the bankruptcy; to all collec- 
tions of the assets of the bankrupt; to the as- 
certainment and liquidation of liens and other 
specific claims thereon; to the adjustment of 
the various priorities and conflicting interests 
of all parties; to the marshalling and disposi- 
tion of the different funds and assets, so as ta 
secure the rights of all parties, and the due 
distribution of the assets among all the cred- 
itors." Section 1. "Powers of Assignee. The 
assignment shall relate back to the commence- 
ment of proceedings in bankruptcy, and by op- 
eration in law the title of all real and person- 
al estate shall rest in the assignee, though at- 
tached by mesne process within four months; 
all rights of redeeming of the estate, all rights 
in equity, choses in action, patents and patent 
rights, and copyrights, all debts due him or 
to others for his use, and all liens and secu- 
rities therefor; he may sue for and recover the- 
estate, debts, and effects, and may prosecute- 
and defend all suits at law or in equity, pend- 
ing at the time of the adjudication of bank- 
ruptcy." Section 14. "No person shall be en- 
titied to maintain an action against an as- 
signee, for anything done by him, without twen- 
ty days' notice," etc. "The assignee shall have- 
authority, under direction of the court, to re- 
deem or discharge any mortgage, or condition- 
al contract, or pledge, or deposit, or lien upon 
any property, real or personal, whenever pay- 
able, and to tender due performance of the con- 
sideration thereof, or to sell the same, sub- 
ject to such mortgage lien, or other incumbran- 
ces. The assignee shall demand and receive- 
from all persons holding the same, all the es- 
tate assigned or intended to be assigned under 
this act," etc. Section 15. "If an action is 
pending in behalf of the debtor, the assignee 
shall be admitted to prosecute the action in his 
own name." Section 16. "First, When a cred- 
itor has a mortgage or pledge of real or per- 
sonal property, or a lien thereon for securing 
the payment of a debt owing to him from the 
bankrupt, he shall be first admitted as a cred- 
itor only on the balance after deducting thfr 
value of the property, to be ascertained by 
agreement between him and the assignee, or 
by a sale thereof, to be made in such manner 
as the court may direct; or. Second. The cred- 
itor may release or convey his claim to the as- 
signee, upon such property, and be admitted ta 
prove his whole debt; or. Third. If the value 
of the property exceeds the sum for which it is 
so held as security, the assignee may release to- 
the creditor the bankrupt's right of redemption 
therein on receiving such excess; or, Fourtii. 
The assignee may sell the property, subject to- 
the claim of the creditor thereon. Whichever 
course of policy may be adopted, the assignee or 
creditor respectively, shall execute all deeds- 
and writings necessary to consummate the 
transaction. If the property is not so sold or 
released and delivered up, the creditor shall not 
be allowed to prove any part of his debt." (Sec- 
tion 20.) "Creditors proving their claims are- 
not allowed to maintain any suit at law or in 
equity against the bankrupt," Section 21. "No 
creditor, whose debt is provable under the- 
act, shall be allowed to prosecute to final judg- 
ment any suit at law or in equity therefor 
against the bankrupt, until the debtor's dis- 
charge shall have been determined. If, how- 
ever, the amount due the creditor is in dis- 
pute, the suit, by leave of the court in bank- 
ruptcy, may proceed to judgment to ascertain 
the amount due, which amount may be proved 
in bankruptcy, but execution shall be stayed."^ 
By a careful examination of the above ab- 
stract of the said provisions of these two bank- 
rupt acts, it will be observed, that the act of 
1867 contains, upon the questions involved in 
the motion imder consideration, many provi- 
sions not in the act of 1841. In addition to the 
jurisdiction conferred upon the federal courts 
by the act of 1841, we find the act of 1867 to- 
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contain authority for the ascertainment and liq- 
uidation of liens, and other specific claims to* 
the adjustment of the various priorities and 
confliclinj? interests of all parties concernea, 
and for the marshalling and disposition of the 
different funds and assets, so as to secure the 
rights of all parties, and due distribution of 
the assets among all the creditors, under the 
acts. In addition to the act of 1841, the as- 
signee can sell mortgaged property subject to 
liens, or, by agreement with the holder of the 
security, fix the value of the incumbered prop- 
erty over that of the debt for which it is held 
as security, or release to the creditor the bank- 
rupt's right of redemption, on receiving from 
him the excess of the value of the mortgaged 
property over that of the debt, and may, with 
the bankrupt, execute deeds to such mortgaged 
propertj' when so disposed of. The assignee, as 
a further power, may also receive or demand, 
from all persons holding the same, all the estate 
assigned or intended to be assigned under the 
act And, as a further power, it prohibits all 
creditors, whose debts are provable under the 
act, from prosecuting to final judgment any 
suit at law, or in equity therefor, against the 
bankrupt, until the debtor's discharge shall 
have been determined. And, as a further pow- 
er, it provides, that, if such mortgaged proper- 
ty is not sold, or released, or delivered up to 
tile assignee, the creditor holding the same shall 
not be allowed to prove any part of his debt. 
In addition to these further powers under the 
act of 1S67 to the prescribed oath of a secured 
creditor, set forth in form No. 21, which must 
be considered and taken to be, so far as it has 
application, a part of the act itself, this pre- 
scribes, after setting forth and describing the 
secured creditor's claim, that the bankrupt is 
justly and truly indebted to him in the sum of 

. dollars, for which said sum, or any part 

thereof, he has not, nor has any person by his 
consent, order, or to his knowledge or behef, for 
his use, received any security or satisfaction 
whatsoever, save and except the mortgage here: 
inafter mentioned; that the claim was not pro- 
cured for the purpose of influencing the proceed- 
ings under the act of congress entitled, "An 
act to establish an uniform system of bank- 
ruptcv throughout the United States," approv- 
ed March 2, 1867. That no bargain or agree- 
ment, esoressed or implied, has been made 
or entered into, by or on behalf of such credit- 
or, to sell, transfer, or dispose of said claim, or 
anv part thereof, against said bankrupt, or to 
take or receive, directly or indirectly, any mon- 
ey, property, or consideration whatsoever, 
whereby the vote of such creditor for assignee, 
or any other action on the part of such creditor, 
or anv other person, in the proceedings, under 
said acts, has been, is, or shall be, in any way 
affected, influenced, or controlled; and then 
further prescribes that such creditor shall add 
to such proof of his claim a particular descrip- 
tion of the debt, and also of the property held 
by him as security, and the estimated value of 
such security or property. . , . , 

These additional powers, contained in the act 
of 1SG7. are very great, and seem to justify the 
conclusions that all the property and equities 
of the bankrupt, whether mortgaged, pledged, 
or otherwise encumbered, and in whosesoever 
hands the same may be, shall be delivered up 
to the assignee, subject to aU bona fide liens, 
to be by him disposed of for the benefit of the 
creditors; and, further, that the avails there- 
of be distributed by him to the creditors under 
the act; and that, in the sale of mortgaged or 
other pledged property, he shall have due re- 
spect to such liens thereon. It is but just, as 
well as a compliance with the spirit, if not 
with the letter, of the act, that all the prop- 
erty, rights, and equities of the bankrupt should 
not only pass to, but be actually taken and dis- 
posed of or converted into money by, the as- 
signee, and then distributed by him under the 
act, according to the rights of the several cred- 
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iters, having respect to priorities. It is but 
just, as well as a compliance with the spirit, 
if not with the letter, of the act, that the se- 
cured creditors, as well as the others, should be 
required, under the solemnities of a proper oath 
or oaths, to prove before the register their 
several claims, and the value of the property 
held bv them for the security of their claims; 
or otherwise a wide door would be left open 
for the perpetration of fraud against all other 
creditors. By the act of 1841 no creditor or 
other person coming in and proving his debt 
or other claims .shall be allowed td maintain any 
suit at law or in equity therefor? but by the 
act of 1867, in addition to the above provisions, 
it is further provided: "No creditor whose debt 
is provable under the act, shall be allowed to 
prosecute to final judgment any suit at law or 
in equitv therefor, against the bankrupt, until 
the debtor's discharge shall have been deter- 
mined" (see section 21); and, by the 20th sec- 
tion: "A creditor having a mortgage or pledge 
of real or personal property, or a lien there- 
on for securing the payment of a debt owing to 
them from the bankrupt, he shaU be admitted 
as a creditor only on the balance, after deduct- 
ing the value of the property, to be ascertained 
by agreement between him and the assignee, or 
by a sale thereof, to be made in such manner 
as the court may direct," etc. By the terms of 
the act of 1867, it is manifest that a secured 
creditor, by proving his claim against the bank- 
rupt before the register, who in and by a proper 
oath sets forth and particularly describes his 
mortgage, lien, or other security, and the prop- 
erty so pledged and its value, and thereby 
claims to be entitled to share in the balance of 
the assets for only the balance of his claim, aft- 
er realizing what he may out of his said secu- 
rities, must and will be fully protected by 
the bankrupt court in his rights in the premises 
according to such proof. Such proof, so far 
from destroying or making void his mortgage, 
lien, or security, establishes the same, and also 
secures to himself, with it, his right under the 
act to share in all other of the assets of the 
bankrupt with other creditors, for whatsoever 
balance of his said claim as remains unpaid 
after giving full and exact credit for the amount 
he may have realized upon the sale of the prop- 
ertv so pledged to him in good faith. 

For just and equitable purposes, and to guard 
against fraud, the act rightfully takes the 
pledged property or lien out of the power of the 
secured creditor's control or management, in re- 
ducing it to money in his chosen way, without 
responsibility, and places it in the hands of the 
assignee of tie bankrupt, who, being an agent of 
the court, and at the same time the representa- 
tive of the rights of all parties in interest, is 
supposed to be above all temptation to fraud; 
and directs him in such capacity, and under 
the pledge of his ofiicial bond as assignee, and 
under the directions of the court, to convert 
such mortgaged or pledged property into mon- 
ev, and to distribute the same under the pro- 
visions of the act, with due regard to all priori- 
ties shown to exist in the proceedings of bank- 
ruptcy by the proof of the claims against the 
bankrupt. So far from, taking any right or 
fights from the secured creditors under the 
mortgaged lien or pledge by which he holds 
the same, it simply regulates the modes and 
means of foreclosing the mortgage or other 
lien, and of reducing such security to money, 
in order that the court may be able to enforce 
exact justice, and so that the rights of all the 
creditors are secured to them under the proof 
of claims and under the law. If, by some of the 
provisions of the act, there is a seeming right 
of the secured creditor to stay out of the bank- 
rupt court with his claim, and pledged proper- 
ty of the bankrupt to secure the same, and 
also a seeming right to be left alone with both 
claim and security, with the right, by himself, 
or under the powers and jurisdiction of some 
other court, to foreclose and sell the same, and 
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liquidate his own debt, and to return the bal- 
ance, if any, to the bankrupt, or to the as- 
signee of the bankrupt, yet it must be con- 
•ceded that there are other provisions, which we 
have above set fortti, which, properly, or even 
■strictly, construed, prohibit such creditor from 
so doing, and compel him to come into the 
"bankrupt court for his rights under the act. 
It is a general rule that the several provisions 
of the act must be so construed as to gain ef- 
fect and harmony to the same in its true spirit 
and manifest intention of the same; its primary 
and chief design being, as we have before said, 
to distribute the bankrupt's estate among his 
creditors according to justice and equity, having 
due regard to all priorities, mortgages, and 
liens under the act; and for that purpose, and to 
that end, the court being granted equitable ju- 
risdiction, and clothed witli all powers, at law 
or in equity, over all matters pertaining to the 
bankrupt's estate, with the especial view to 
carry out such designs, the conclusion that all 
the property, choses in action, and effects, and 
interest, and equities of the bankrupt must be 
brought into the bankrupt court for settlement, 
disposition, and distribution under the act, is 
inevitable. Sections 1, 14, 15, 16, 20, 21. 

The authorities cited by counsel in behalf of 
the said secured creditor were rendered under 
the act of 1841, and while they are sound and 
controlling under that act, and the state of 
facts they set forth, they are not in point nor 
of weight under the provisions of the act of 
1867, on the points arising in this case. In re 
Davis [Case No. 3,018], decided by his honor. 
Judge Treat, of Missouri, is not strictly in 
poiat, yet it approaches so near in principle, 
that it sheds much light upon the questions in- 
volved in the motion under consideration. 
While we are not now called upon to decide the 
question which he decided in that case, still 
we must say that much of his argument com- 
mends itself to our Judgment; but we are not 
■quite prepared to say with him, as he said in 
that case, that a sale under such circumstan- 
ces, made by a trustee or mortgagee, is absolute- 
ly void. Nor are we prepared to say that he is 
not right, but we have no hesitation in saying 
IJiat such a sale, in our judgment, would he 
voidable. 

From the premises and conclusions above e::- 
pressed, it is manifest that this court has ju- 
risdiction over the property mentioned in the 
bankrupt's petition, and has power to restrain 
the said secured creditor and other persons 
from prosecuting in the said district court the 
said proceedings to foreclose said mortgage lien 
upon the said property; and we are also of the 
opinion that, under the circumstances, facts, 
provisions, and powers of the bankrupt act, this 
court, having jurisdiction, is bound to exercise 
the same, and that, therefore, an order should 
be made in this case in conformity to the prayer 
of the said petitioner. 

STRICKLAND, J. I fully concur hi the 
above opinion. 

Case No. 17,579a. 

WHITMAN V. JAMES. 

[5 Ban. & A. £5.75.] i 

Circuit Court, S. D. New York. July, 1880, 

Patents— Preliminary Injunction. 

In this case a preliminary injunction was 
granted, restraining the infringement of the 
complainant's patent by the defendant. 

This was a motion for a preliminary in- 
junction to restrain the infringement of let- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



ters patent, No. 199,948, granted to James 
G. Wilson, February 5th, 1878, for an im- 
provement in connecting blind slats, consist- 
ing of a peculiarly shaped distance-piece in 
combination with the suspending wires and 
diamond-shaped slats. A defence of want 
of novelty was set up on the ground that 
one Niernsee had suggested taking mortised 
pieces of "wood similar to the blind, and using 
them to cover up the steel band where it 
showed between the slats; and also by rea- 
son of the English patent to Alexandsr Clark, 
No. 1,803, of 1863. The title of the com- 
plainant [Edmund S. Whitman] was also dis- 
puted, on the ground of certain partnership 
arrangements between Wilson, the patentee, 
and the defendant [John D. James]. 

Francis Forbes, for complainant, 
Samuel Keeler and W. C. Donn, for de- 
fendant. 

BLATOHFORD, Circuit Judge. That the 
defendant has infringed the claims of No. 
199,948 is plain and. is not denied. The Eng- 
lish patent No. 1,803 fails to show the char- 
acteristic of No. 199,948, which is that the 
distance-pieces are to be cut to exactly equal 
lengths, and the cut ends are to be parallel 
to each other, and are to come in contact 
with the upper and lower surfaces of the 
slats, and are to be parallel to such surfaces, 
and that at the same time such surfaces are 
placed at an angle with the vertical support- 
ing wires, and the upper edge of each slat 
is above the lower edge of the slat above it, 
the blind being an open blind and not a 
close blind. The suggestion of Niernsee did 
not go to the extent of the invention. 

Whatever right the defendant had to use 
the patent expired when the last partnership 
was dissolved. The title of the plaintiff is 
clear. There has been sufficient acquiescence 
and possession. 

The injunction is granted as to No. 199,948. 
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Case N*o. 17,580. 

In re WHITNEY et al. 

[2 Lowell, 455; i 14 N. B. R. 1; 8 Chi. Leg. 
News, 195.] 

District Court, D. Massachusetts. Dec, 1875. 

Bankruptcy — Objections to Dischauge — Con- 
sent OP Ckeditor — ^Pecuniary Con- 
sideration — FlIAUD. 

1. If the assent of a creditor to the discharge 
of a bankrupt is procured by a pecuniary con- 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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sideration moving from a third person, with no 
conceivable motive but to benefit the debtor, 
the presumption is very strong that tlie pay- 
ment was made in behalf of the bankrupt. 

9 Where a creditor, whose debt, after being 
nroVed, had been bought for more than its 
• value by the brother of one of a bankrupt firm, 
signed an assent to the discharge of both bank- 
rupts, and there was a signature later than his, 
under circumstances which proved that tiie as- 
sent was influenced by the purchase, iidd, ttiat 
the privity of the bankrupt to the fraud was im- 
material, and the bankrupt's discharge was re- 
fused. 
[Cited in Re Sawyer, Case No. 12,395.] 

3. Where an assent to the discharge of two 
bankrupt partners was written on one piece of 
paper, and the signature of a creditor was 
procured by a pecuniary consideration m^ be- 
half of one bankrupt, held, that neither could be 
discharged. 

[In the matter of Whitney & Munson, bank- 
rupts,] 
R. M. Morse, Jr., for opposing creditors, 
N. B. Bryant, for bankrupts. 

LOWELL, District Judge. The third speci- 
fication of objection to the discharge of the 
bankrupts is, that they, or some person in 
their behalf, procured the assent of Reuben 
G. Morse, a creditor, to their discharge, by 
the payment of money. The evidence tend- 
ed to show that the brother of one of the 
bankrupts bought the claim of Morse, which 
had been proved against the estate; that 
the name of Morse is signed to the assent 
after four others, and before the sixth and 
last It appeared that the negotiation for 
the purchase of this debt was conducted like 
any other purchase, Morse asking $300, and 
obtaining only §200. Nothing -jvas said about 
discharge, so far as the witnesses recollect- 
ed, and it was not -proved when the assent 
was given. The brother testified that he 
bought the debt for the chance of the divi- 
dend, that he had had no communication 
with the bankrupts before buying, and that 
afterwards his brother told him he did not 
want to hear any thing about it, lest fraud 
should be charged. I am satisfied, from the 
clear weight of the evidence, that no one of 
ordinary business capacily could have 
bought this debt with any expectation of a 
dividend exceeding ?200; for this, among 
other reasons, that he could probably have 
bought the whole assets for that price, in- 
stead of a rather small fraction thereof. 
Upon the whole, I feel justified in believihg, 
though against the positive testimony of the 
purchaser, that he must have had some other 
end to attain than the receipt of a dividend; 
and none can be thought of but that which 
was attained. By the English law, when 
the certificate of discharge required the as- 
sent of creditors, it was held to have been 
obtained by fraud, if. any one, even without 
the knowledge of the bankrupt, paid money 
to induce a creditor to sign it Robson v. 
Calze, 1 Doug. 228; Holland v. Palmer, 1 
Bos. & P. 95. Lord Eldon regretted that the 
law had gone to such a length as to make 
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void a certificate obtained by inducements. 
ofEered to a friend or enemy, without any 
privity on the part of the bankrupt, and 
w-hen, as he said, the banlcrupt perhaps- 
would have abhorred such means of procur- 
ing it Ex parte Butt, 10 Ves. 359; Ex parte- 
Hall, 17 Ves. 62. And he is said to have 
permitted a bankrupt in one case to apply 
for his discharge anew. Ex parte Harrison,. 
Buck, 22T, note. 

Our statute speaks of a consideration given 
"in behalf" of the bankrupt, and was per- 
haps intended to vary the strict rule to some- 
extent 

[I have held that where the evidence was 
clear and undisputed that the opposition of a 
creditor had been bought off by one who 
was a surety of the bankrupt on certain 
bonds in court, which it was for the inter- 
est of the surety to have discharged, and 
the surety acted wholly on his own account 
and without consultation with or care for 
the bankrupt, the discharge could not be 
vacated for that cause; the payment not 
having been one in behalf of the bankrupt, 
in the sense of the law. That creditor had 
signed no assent] 2 Ex parte Briggs [Case 
No. 1,868]. But I observed in that case that 
different considerations might arise when a 
signature of a creditor had been obtained 
by money and placed upon the paper in such 
a way that it might have influenced other 
creditors to sign. This has been always held 
to be in itself a fraud on creditors, independ- 
ently of any clause in a statute, and with- 
out regard to who has done it. Jackson v. 
Lomas, 4 Term R. 166; Leicester v. Rose, 4- 
Bast, 372; Dauglish v. Tennent L. R- 2 Q. 
B. 49; Philips v. Dicas, 13 East, 248. There 
is, besides, this circumstance in tlie present 
case: that the payment was made by a 
friend, with no conceivable motive but to 
benefit the bankrupt. In such a state of 
things it would be unsafe not to have the 
presumption a very strong one, I will not 
say conclusive, that such a payment is made- 
in the debtor's behalf. In many of the de- 
cided cases it has appeared that the consid- 
eration has moved from a friend or relative 
of the debtor, and it would be very easy, of 
course, to conceal the motive. If it were 
clearly proved, as in the case already re- 
ferred to, that a distinct and intelligible mo- 
tive had influenced the action of the third 
person, and that the debtor was ignorant of 
the action until after it had been committed, 
I am still of the opinion that the certificate- 
ought not to be refused, unless other cred- 
itors may have been misled. I do not find 
that the debtors have made out such an ex- 
ceptional case. I am obliged to say "debt- 
ors," because the paper was a joint oner 
and, though the claim was bought by the 
brother of only one of them, it operates to- 
the advantage of both, and must be pre- 
sumed to have been done in behalf of both. 
Discharge refused. 

2 [From 14 N. B. R. IJ 
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Case Wo. 17,581. 

In re WHITNEY. 

[18 N. B- R. 563'3 i 

District Court, S. D. New York. Jan. 9, 1879. 

Bankkuptcy— Stat of Proceedings— Remedy by 

AltUEST. 

1. A stay of proceedings, subsequent to final 
judgment, for the purpose of putting in motion 
the remedy of arrest which is reserved to the 
creditor, is not allowable under sections 5106, 
5107, Eey. St. U. S. 

[Cited in Ee Pitts, Case No. 11,190.] 

2. Prior to the commencement of the proceed- 
ings in bankruptcy, a surrogate's decree was 
docketed against the bankrupt for the payment 
of moneys misappropriated by him as admin- 
istrator, and an appeal taken from a decision 
of the surrogate refusing an application for a 
commitment of the bankrupt for failure to pay. 
Upon such appeal, pending the bankruptcy pro- 
ceedings, the decision of the surrogate was re- 
versed, and the proceedings remitted to him, to 
enforce the proper remedy against the person of 
the bankrupt. Meld, that the proceedings could 
not be stayed, under section 5106, so as to pre- 
vent an application to the surrogate for a com- 
mitment. 

[In the matter of Oliver B. WMtney, a 
bankrupt] 

Bernard & Fiero, for the motion. 
Ohas. A. Fowler, for the bankrupt 

CHOATE, District Judge. This is a motion 
to vacate or modify a stay of proceedings. The 
creditor; Townsend, is the owner, by assign- 
ment, of certain claims against the bankmpt for 
moneys received by him as administrator, and 
which he has misappropriated, for the payment 
of which a final decree was entered by the sm*- 
rogate, which decree has been docketed and an 
execution issued thereon returned unsatisfied. 
The surrogate, on the 7th of May, 1878, refused 
the petitioner's application for a commitment 
of ttie bankrupt for failure to pay said moneys, 
on the groimd that the claim was merged in a 
judgment recovered by her against the admin- 
istrator and his sureties on his administrator's 
bond. She appealed to the general term of the 
supreme court, and on the 19th of September, 
1878, the decision of the suri'ogate was re- 
versed, and the proceeding was remitted to the 
surrogate for the enforcement of the proper 
remedy against the person of the bankrupt. 
Thereupon the banki-upt api)ealed to the court 
of appeals, where the judgment of the supreme 
court was affirmed. The debtor's petition in 
bankruptcy was filed August 31, 1878, pend- 
ing the first appeal. On the 13th of December, 
1878, on afladavit by the bankrupt that the 
proceeding sought to be stayed was on a prov- 
able debt, this stay was gi'anted. The proceed- 
ings before the surrogate prior to the application 
for a commitment were equivalent to a final 
judgment for these moneys, and -what the judg- 
ment creditor now seeks to do is to obtain from 
the surrogate the order for the commitment of 
the bankrupt which the surrogate before re- 
fused, and to proceed on that to his arrest. If 

1 [Eeprinted by permission.] 



the order of arrest had been actually procm-ed 
before the bankruptcy, and were now in force, 
the arrest would not be enjoined or discharged, 
because the debt was clearly one, as the state 
supreme comt and court of appeals have held, 
created by the defalcation of the bankrupt while ■ 
acting in a fiduciary character, and therefore 
not dischargeable in bankniptcy. The finding 
of the state court thereon is conclusive in this 
court. It has been held that whether a debt is 
dischargeable or not, proceedings will be stayed 
pendmg the application for a discharge, if the 
debt is provable (In re Rosenberg [Case No. 
12,054]), and this claim is clearly provable. But 
the question now raised is, whether, under sec- 
tion 5108, the proceedings should be stayed, so 
as to prevent an application to the smTogate for 
a commitment That section forbids the carry- 
ing-out of any suit to final judgment pending 
the question of the dischai-ge. It seems that 
where the suit has already proceeded to final 
judgment before the bankruptcy, this section 
does not authorize the stay of • proceectoigs to 
enforce that judgment against the person of the 
bankrupt by arrest, where the arrest is not for- 
bidden by section 5107, and I think that a fair 
construction of the two sections does not aUow 
a stay of a proceeding, subsequent to final judg- 
ment, for the purpose of putting in motion the 
remedy of arrest which is reserved to the cred- 
itor. Proceedings subsequent to final judgment, 
which would operate to affect the property of 
the bankrupt, are stayed upon a different princi- 
ple, and to prevent interference with his estate, 
to which creditors, through the assignee, are 
entifled. See In re Vogel [Id. 16,983]. 

Stay modified, so that it shaU not prevent pro- 
ceedings upon the basis of the surrogate's de- 
cree for eomifiitment and arrest of the banlc- 
rupt 
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Case ISO. 17,582. 

WHITNEY V. ARTHUR. 

[Cited in Birtwell v. Saltonstall, 39 Fed. 384, 
and referred to in executive document No. 22, 
p. 52, 47th Cong, TJ." S. Nowhere reported; 
opinion not now accessible.] 



WHITNEY (BENTON v.). See Case No. 1,- 
335. 

WHITNEY (BLANCHARD v.l. See Case 
No. 1,519. 



Case Wo. 17,583. 

WHITNEY V. GARTER. 

[Fess. Pat 130.] 

Ch^cuit Court, D. Georgia, 1810. 

Patents — What is Patentable — Effect of Im- 
PROvEMESTs— Whitney Cottos Gik. 

[1. A patent is not grantable for a principle 
merely, but only for an application of a prin- 
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■ciple, whether previously known or not, to 
some new and useful purpose.] 

[2. To defeat a patent an alleged conceal- 
ment of a part of the invention must appear to 
liave been made, for the purpose of deceiving 
the public, and a mere error of judgment, at 
the time of applying for the patent, in deter- 
mining what was the best form to be given to 
& particular feature of the machine, will not 
have that effect.] 

[3. The "Whitney patent for a cotton gin dis- 
closes an extremely useful and novel invention, 
and is valid.] 

At a circuit court of the United States for 
the district of Georgia was tried the case of 
Eli Whitney v. Isaiah Carter, for infrin- 
ging a right vested by patent for a new and 
useful improvement in the mode of ginning 
cotton. The plaintiff supported his declara- 
tion by proving the patent, model, and spec- 
ification, and proving the use of the ma- 
chine in question by the defendant. He 
also introduced the testimony of several wit- 
nesses, residing in New Haven, to prove the 
origin and progress of his Invention. The 
defendant rested his defence on two grounds 
— ^First, that the machine was not originally 
invented by Whitney; second, that the spec- 
ification does not contain the whole truth 
relative to the discovery. 

General Mitchel, of counsel for the de- 
fendant, produced, a model, which was in- 
tended to represent a machine used in Great 
Britain for cleaning, cotton, denominated 
the "Teazer" or "Devil." A witness was 
produced who testified that he had seen in 
England, about seventeen years ago, a ma- 
chine for separating cotton from the seed 
which resembled, in principle, the model 
now exhibited by the defendant. Another 
witness testified that he had seen a machine 
in Ireland, upon the same principle, which 
was used for separating the motes from the 
cotton, before going to the carding machine. 
By the machine, of which a model was ex- 
hibited, the cotton is applied, in the first in- 
stance, to the rollers, made of iron, revolv- 
ing inversely. By these rollers the fibres 
are separated from the seeds, and protracted 
within the sweep of certain straight pieces 
of wire, revolving on a cylinder, which tear 
and loosen the cotton as "they revolve. It 
was contended by the defendant's counsel 
that this model conforms in principle to :Mr. 
Whitney's machine; and that the evidence 
given in support of it established the pre- 
sumption that he must have derived the 
plan of his machine from a similar one, 
used in the manufactures in Great Britain. 

In' support of the second ground of de- 
fence, evidence was produced to show that 
Mr. Whitney now uses, and that the defend- 
ant also uses, teeth formed of circular 
plates, instead of teeth made of wire. And 
it was contended that this was a departure 
from the specification, and an improvement 
on the original discovery, which destroys the 
merit of that discovery and the validity of 
the plaintiff's patent. It was also contend- 
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ed that the plaintiff had concealed the best 
means of producing the effect contemplated. 

Mr. Noel, of counsel for the plaintiff, in 
opposition to the first ground of defence, 
stated two points: (1) That if the principle 
be the same, yet the plaintiff's application 
of the principle, being new, and for a dis- 
tinct purpose, has all the merit of an orig- 
inal invention. (2) That the principle of 
IVIr. Whitney's machine is entirely different 
from that exhibited by the defendant. He 
defined the term "principle," as applied to 
the mechanic arts, to mean the elements and 
rudiments of those arts, or, in other words, 
the first grounds and rule for them. That 
for a mere principle a patent cannot be ob- 
tained. That neither the elements, nor the 
manner of combining them, nor even the 
effect produced, can be the subject of a pat- 
ent; and that it can only be obtained for 
the application of this effect to some new 
and useful purpose. To prove this position 
several examples were stated of important 
inventions, for which patents had Tbeen ob- 
tained, which had resulted from principles 
in common use, and an argument of a cele- 
brated judge at Westminster Hall was cit- 
ed, in which it was asserted that two thirds 
or three fourths of all patents granted since 
the statute passed are for methods of oper- 
ating and manufacturing, producing no new 
substances, and employing no new machin- 
ery; and he adds in the significant words of 
Lord Mansfield: "A patent must be for a 
method detached from all physical existence 
whatever." 

The second point was principally relfed on, 
to wit, that the principle of !Mr. Whitney's 
machine is distinct from that produced by 
the defendant, and new in its origin. It 
consists of teeth, or sharp metallic points, 
of a particular form and shape, and its ap- 
plication is to separate cotton from the seed; 
whereas, the principle of that model exhib- 
ited by the defendant, and of every other 
machine before invented, and used for the 
same or a similar purpose, consists of two 
small rollers, made of wood or iron. In il- 
lustration of this point, the plaintiff's coun- 
sel cited the following extracts from the 
opinion of the court, delivered by Judge 
Johnson, in 'December term, 1807, in the 
case of Whitney and others v. Port,i upon 
a bill of injunction. 

"To support the originality of the inven- 
tion, the complainants have produced a va- 
riety of depositions of witnesses, examined 
under commission, whose examinations ex- 
pressly prove the origin, progress, and comple- 
tion of the machine by Whitney, one of the 
co-partners. Persons who were made privy 
to his first discovery testify to the several 
experiments which he made in their pres- 

1 [Also cited in Motte v. Bennett, Case No. 
9,884; Wilton v. Eaihroad,' Id. 17,857; and 
Pliil. Pat. 416. Nowhere reported; opinion not 
now accessible.] 
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ence, before he ventured to expose his in- 
vention to the scrutiny of the public eye. 
But it is not necessary to resort to such tes- 
timony to maintain this point. The jealousy 
of the artist to maintain that reputation 
which his ingenuity has justly acquired 
urged him to take unnecessary pains on this 
subject. There are circumstances within 
the linowledge of all mankind, which prove 
the originality of this invention more satis- 
factorily to the mind than the direct testi- 
mony of a host of witnesses. The cotton 
plant has furnished clothing to mankind be- 
fore the age of Herodotus. The green seed 
is a species much more productive than the 
black, and by nature adapted to a much 
greater variety of climate; but by reason 
of the strong adherence of the fibre to the 
seed, without the aid of some powerful ma- 
chine for separating it than any foi-merly 
known among us, the cultivation of it could 
never have been made an object. The ma- 
chine, of which Mr. Whitney claims the in- 
vention, so facilitates the preparation of this 
species for use, that the cultivation of it 
has suddenly become an object of infinitely 
greater importance than that of the other 
species ever can be. Is it then to be imagin- 
ed that if this machine had been before dis- 
covered, the use of it would ever have been 
lost, or could have been confined to any 
tract of country left unexplored by commer- 
cial enterprise? But it is unnecessary to 
remark further on this subject. A number 
of years have elapsed since Mr. Whitney 
took out a patent, and no one has produced, 
or pretended to prove the existence of, a 
machine of similar construction or use." 

With regard to the utility of this discovery, 
the court would deem it a waste of time to 
dwell long on this topic. Is there a man who 
hears us who has not experienced its utility? 
The whole interior of the Southern states was 
languishing, and its inhabitants emigrating, for 
want of some objects to engage their atten- 
tion, and employ their industiy, when the in- 
vention of this machine at once opened .views 
to them which set the whole country in active 
motion. From childhood to age, it has pre- 
sented us a lucrative employment. Individ- 
uals who were depressed with poverty,, and 
sunic in idleness, have suddenly risen to wealth 
and respectability. Our debts have been paid 
off, our capitals Increased, and our lands have 
trebled in value. We cannot express the 
weight of obligation which the country owes 
to this invention; the extent of it cannot 
now be seen. Some faint presentiment may 
be formed from the reflection that cotton is 
rapidly supplanting wool, flax, silk, and even 
furs, in manufactures, and may one day prof- 
itably supply the want of specie in our East- 
India trade. Om* sister states also participate 
in the beneflts of this invention; for, besides 
affording the raw materials for their manufac- 
tories, the bulkiness and quality of the arti- 
cle afford a valuable employment for their 
shipping. 



The second objection relied on by the de- 
fendant was "that the specification does not 
contain the whole truth respecting the discov- 
ery." To this it was answered that by the- 
testimony it appears Mr. Whitney, in the origi- 
nal construction of his machine, contemplated 
each mode of making the teeth, and doubted 
which mode was best adapted to the purpose. 
If the alteration, which forms the basis of 
this objection, has the merit of an improve- 
ment, how far does it extend? An improve- 
ment, not in the principle, nor in the operation 
of the machine, but in maldng one of its com- 
ponent parts, merely in forming the same thing 
to produce the same effect by means some- 
what different. In the case above cited, Judge 
Johnson remarked on this point as follows: "A 
Mr. Holmes has cut teeth in plates of iron, 
and passed them over the cylinder. This i& 
certainly a meritorious improvement in the 
mechanical process of constructing this ma- 
chine. But at last, what does it amoimt to, 
except a more convenient mode of maldng the 
same thing? Every characteristic of Mr. 
Whitney's machine is preserved. The coun- 
sel for Whitney admitted that an improve- 
ment in a particular part of the machine would 
entitle the inventor to a patent for that specific 
part, but not for the whole machine, as in 
the case of Boulton v. BuU [2 H. Bl. 463], 
where a patent was granted for an invention 
to lessen the quantity of fuel in the use of a 
certain steam engine." It was decided "that 
the patent was valid for the improvement, but 
that it gave no title to the machine itself." 

It was also stated that by experiments made 
on the plaintiff's model, in the face of th& 
court and juiy, and by testimony px-oduced, it 
was apparent no improvement had resulted 
from this alteration; that no beneficial change, 
or amendment in the principle had taken 
place; nor had the effect been aided or facili- 
tated. In the charge of the court to the jury. 
Judge Stevens remarked that the case cited, 
Whitney and others v. Fort, was decided with- 
out any evidence on the part of the defend- 
ant; that, from the testimony now produced, 
his opinion is that the plaintiff must' have re- 
ceived his first impressions from a machine 
previously in use on a similar principle; and 
that an improvement had been made as to the 
teeth, by which the merit of Mr. Whitney's 
invention was diminished. For these reasons, 
Judge Stevens had some doubts whether the 
plaintiff ought to recover. .Tudge Johnson re- 
marked that, after hearing the evidence which 
had been relied on by the defendant, he re- 
mained content with the opinion which he 
had given in the case of Whitney against 
Fort; and that he was also as fully satisfied 
with the charge he was about to give as any 
he had delivered. That, as to the origin of 
this invention, the plaintiff's title remained un- 
impeached by any evidence which has been 
adduced in this cause. He agreed with the 
plaintiff's counsel that the legal title to a pat- 
ent consists, not in a principle merely, but in 
an application of a principle, whether previ- 
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ously in existence or not, to some new and 
useful purpose. And he was also of opinion 
that the principle of Mr. Whitney's machine 
was entirely new, and that it originated with 
himself, and that it had no resemblance to 
that of the model exhibited by the defendant 
He considered the defendant's second objec- 
tion! equally unsupported, and referred to the 
sixth section of the patent laws of the United 
States, by which it is required that the con- 
cealment alleged, in order to defeat the pat- 
entee's recovery, must appear to have been 
made for the purpose of deceiving the public. 
That Mr, Whitney, in the original formation 
of this machine, coiild have no motive for such 
concealment, and that in mating use of wire 
in preference to any other mode he appears to 
have acted according to the dictates of his 
judgment. The error related to a point not 
affecting the merits of his invention, or the 
validity of his patent. Verdict for the plain- 
tifC. Damages $1,500. 
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Case -No. 17,584. 

WHITNEY V. EAGER. 

• [Crabbe, 422.] i 

District Court, B. D. Pennsylvania. May 24, 
1841. 

REAJtEN's Wages — Receipt — Release of Com- 
plaints. 

1. Where the payment of a seaman's wages 
is refused unless he signs a receipt coutaining a 
release of all complaints against his officers, 
no attention whatever will be paid to such re- 
lease. 

[Cited in Hanson v. Fowle, Case No. 6,042.] 

2. The court will consider the situation of the 
parties in fixing the amount of damages to he 
awarded. 

This was a libel for assault and battery 
[by F. Gerard Whitney, mariner, against 
John Eager, master of the brig Oriole]. It 
appeared, beside the evidence of the assault 
and battery, that a receipt by the libellant, 
which contained a release of all complaints 
on his part against his officers, had been 
signed by him as the only means of obtain- 
ing his wages, which were refused to him 
unless this was done. 

air. Wain, for libellant. 
Mr. Gillou, for respondent. 

HOPKINSON, District Judge. In deciding 
questions of this sort, between the master of 
a vessel and his men, it has been my en- 
deavor to preserve the ship from the danger 
to which she would be exposed by the re- 
fractory disobedience and turbulence of the 
crew, and at the same time to protect the 
crew from cruelty and unnecessary violence 

1 [Reported by William H. Crabbe, Esq.] 
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on the part of the master. Indeed, one of 
the most effectual means of securing their 
submission, even under ill-treatment, is that 
they shall be assured they will receive re- 
dress at the end of the voyage for any abuse 
of the power of the master over them. I 
have, in a late case, explained the principles 
on which my decisions are founded in such 
eases. I would avoid on the one hand, en- 
couraging frivolous and vexatious com- 
plaints; and, on the other, be ready to give 
adequate redress for real and substantial in- 
juries. 

To maintain the necessary discipline of the 
ship, great power is given to the master, 
and obedience and non-resistance are exacted 
from the seamen. But the master is not 
therefore constituted an unrestrained tyrant, 
nor the sailors made his defenceless victims. 
They are always and everywhere under the 
protection of the law, whether in the service 
of their own country, or on the most distant 
seas. They must be patient and submissive 
under sufEering, and wait for the season of 
redress, when the same power of the law 
which has sustained the master in his au- 
thority, will make him account for his abuse 
of it. 

In this ease there has been a clear and 
gross abuse of authority, a wanton cruelty, 
which neither the law nor common human- 
ity can justify. . Not a witness, except the 
first mate (his aider and abettor), has said a 
word for the captain, and the mate has been 
able to tell but a poor story for him. On the 
other hand, two of the seamen, the coot, the 
steward, the second mate, and another sea- 
man, Alfred Courcelot, a clearheaded, intelli- 
gent young man, brother-in-law to one of 
the owners, all agree as to the excessive 
cmeltj'- of the captain in beating the libel- 
lant, who has marks of it on his person to 
this day. The most unaccountable circum- 
stance of the case is the want of any provoca- 
tion, much less justification, for this violence. 
Even the first mate can make out nothing 
for the defence, except that the libellant did 
not steer well; except this, and accidentally, 
when washing tlie deck, spilling some water 
on the captain's new boots, no pretence has 
been set up for the beating, kicking, and 
seizing up of the libellant, and the unmerci- 
ful lashing inflicted upon him. All the wit- 
nesses testify to his peaceable temper and 
good conduct. 

As to the receipt extorted from the libel- 
lant, as the condition of payment of his 
wages, by which he was required not only to 
acquit the owners of any claim for wages, 
but to release the officers of the ship from 
all claims and damages; it has, more than 
once been decided in this court, that no at- 
tention will be paid to such releases. An 
acquittance for the wages is the proper ob- 
ject and office of the receipt to be given on 
the payment of them; and to couple it with 
a release -to the officers for all personal 
wrongs and injuries, especially where the: 
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■wages are denied without it, will alwaj's be 
regarded as an attempt to Impose upon the 
seaman, and as betraying a consciousness of 
wrong, and a desire to get rid of it in this 
way. The llbellant in this case refused to 
sign this paper, until he found he could 
not obtain his wages without it. 

I have been sux-prised that the owners of 
vessels do not give some attention in select- 
ing their masters, to the temper and man- 
nei-s of the individual. In passenger ships 
these are matters of real importance. What 
can be more disagreeable and disgusting to 
passengers than to witness daily, or hourly, 
the indulgence by the master, of a violent 
and cruel temper, and to hear from him 
coarse and abusive language, accompanied 
by vulgar swearing in his intercourse with 
the crew? 

The damages claimed in this libel are $5,- 
000. This is probably as much as the re- 
spondent would get in ten years of his life, 
and more than the libellant could earn in 
his whole life. This will not do; we must 
not become oppressors in our endeavors to 
punish and prevent oppression. TVe must 
consider the situation of both parties, and 
while we can imagine a case between parties 
in which this amount of damages would not 
be excessive for the same assault, it cannot 
be a case between the master and mariner of 
a ship. We must not bring distress and ruin 
on the one, to redress a wx'ong to the other; 
for the assault complained of, although se- 
vere and unjust, has pr-oduced no serious 
and permanent consequences to the libellant. 
It is enough that the respondent shall re- 
ceive a lesson to restrain his temper, and to 
linow that whatever his power may be at 
sea, a greater power is at home, to call him 
to account for the use he has made of it. 
This, with a reasonable compensation to the 
libellant, for his injuries, will fully meet the 
justice of the case. 

Decree for the libellant for $100, and costs. 



Case Wo. 17,685. 

WHITNEY et al. v. EMMETT et al. * 

[Baldw. 303; 1 1 Robb, Pat. Oas. 567.] 

Circuit Court, E. D. Pennsylvania. April 
Term, 1831. 

Depositions — Examination of Witness in Court 
— Patents — Utilitt — Pkior EInowt^edge and 
Use — Improvements — Noveltt — Sofficienct 
OP Speoifications—Disolaimers—Construotion 
OF Statdtes. 

1. If the deposition of a witness who is at- 
tending in court is read without objection, he 
may be examined in chief by the party who 
read his deposition. 

2. A patented invention is deemed useful if 
it is not frivolous; the want of utility is good 
cause for not granting the patent, but not for 
setting it aside. 

[Cited in Howe v. Blanchard, 18 Wis. 442.] 

1 [Reported by Hon. Henry Baldwin, Circuit 
Justice.] 



_ 3. Tlie prior knowledge and use of the inven- 
tion which avoids a patent, relates to the time 
of the application, not the discovery, and to 
public use with the linowledge and privity of 
the patentee, not to a private or surreptitious 
use in fraud of the patent. 
[Cited in Allen v. Blunt. Case No. 217; Kello- 
her V. Darling, Id. 7,653; Bates v. Coe, 98 
U. S. 46.] 

4. If the application is made in a reasonable 
time after the discovery, any intermediate 
knowledge or use will not affect the patent. 
But the invention must be new to all the world. 

5. If the patent is for an improvement, it 
must be substantially new, one capable of appli- 
cation by the means pointed out by the patent, 
specification, drawing, model and the old ma- 
chine. 

6. If by these means the invention and the 
mode of using it, are intelligible to persons 
skilled in the subject, the requisites of a specifi- 
cation by the third section of the act of 1793 
[1 Stat. 32] are complied with. 

[Cited in Davoll v. Brown, Case No. 3,602.] 

7. It is not necessary that the disclosure of 
the secret should be such as to enable the pub- 
lie to use the invention after the patent has 
expired, as in England, such being the consid- 
eration on which patents are granted there. 
The difference between their patent laws and 
ours explained. 

8. If the patent is broader than the invention, 
if not sufficiently descriptive, taken in connec- 
tion with the specification, &c., the plaintiff can- 
not recover. But though the patent is too 
broad in its general terms, it will be limited by 
a summary and disclaimer, if they show the 
thing intended to be patented, and that no 
claim is made to any thing before known or 
used. 

[Cited in Allen v. Blunt, Case No. 217.] 

9. A patent is a contract with the public in 
the terms of the law, which must be complied 
with in the same good faith as other contracts, 
but as it gives a right of property, it ought to 
be protected by a liberal construction of the 
law and the acts of the patentee. 

[Cited in Davis v. Leslie, Case No. 3,639; 

Woolridge v. McKenna, 8 Fed. 659.] 
[Cited in brief in People v. Hulburt, 46 N. Y. 

113. Cited in XT. S. v, Cottingham, 1 Rob. 

(Va.) 620.] 

10. A circuit court can give a judgment de- 
claring a patent void only in the cases provided 
for in the sixth section. If the patent is de- 
fective for any other cause, the court can only 
render a general judgment for the defendant. 

11. What is a proper subject for a patent, &c 

This was an action to recover damages for 
the violation of a patent for an improved method 
of making glass knobs, as described in the 
specification. "To all persons to whom these 
presents shall come, Henry Whitney, agent of 
the New England Glass Company, and Enoch 
Robinson, mechanician, both of Cambridge in 
the county of Middlesex, and state of Massa- 
chusetts, send gi-eeting: Be it knovra, that 
we, the said Henry Whitney and Enoch Rob- 
inson, have invented, constmeted, made and 
apphed to use, a new and useful improvement 
in the mode of manufacturing by machinery, 
at one operation, glass knobs or fa-immings for 
doors, stoves, drawers, sideboards, bm-eaxis, 
wardrobes, and all kinds of furnitm-e, and 
other things where glass handles, knobs or 
ornaments may be used and fastened by spin- 
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dies nmning through the centre of them, 
specified in the Tvords following, to wit: This 
improvement in making knobs, consists in com- 
pressing them in moulds, in the manner fol- 
lowing. The mould is made of a composition 
of brass and 'copper, cast steel or other metal, 
of a size and shape suitable to contain the 
linob, of which mould a model and drawing is 
deposited in the patent oflace. It is in two parts, 
a top part and bottom part; the lower or bot- 
tom part is to receive the melted glass and 
form the main part of the knob, and the top 
part is to press the knob, form its ornamental 
face, and to perforate it with a pm longitudinal- 
ly. The bottom part is made in two pieces, fas- 
tened together by a liinge on the backside,, with 
handles on each side, in front, to open and shut 
it, and a clasp to fasten it together, while re- 
ceiving the melted glass and the impression. 
The bottom part tennmates upward by a tube, 
cylindrical or nearly so, from one-eighth to four- 
eighths of an inch high, according to the size 
of the article to be made, into which the top 
part of the mould enters to compress and form 
the knob and stamp its face. The top part is of 
a size and shape suitable to enter and fill the 
cylindrical space at the top of the bottom part; 
on its face or underside is a die, figured with 
circles, rings, hearts, roses, leaves, fruit, ani- 
mals, or any other fancy or ornamental shape, 
which has been or may be used in brass or other 
ornaments, or the face may be made plain. 
Into the top part is fastened a steel pin, of a 
square, round or any other shape, projecting 
from it perpendicularly downward, of a length 
sufficient to penetrate quite through the article 
to be made. To reject the surplus quantity of 
glass and prevent its accumulation in the 
mould from the quantity displaced by the pin in 
perforating the knob, a hole nearly of the size 
and shape of the pin, is made perpendicularly 
downwards through the under part of the bot- 
tom piece of the mould, through which the 
surplus glass is driven by the expression in 
forming the article. To vise the mould, we place 
the bottom part on a table, on which is per- 
pendicularly erected a standard twelve or four- 
teen inches high, for the purpose of attaching 
to it a lever, to force down the top part and 
give the impression, and to hang a gate turned 
on a pivot, to which the top part of the mould 
is fixed. On the end of the lever behind the 
standard, a spiral or other spring is fastened, 
which is also fastened to the table, to suspend 
the top part of the mould when it is raised by 
the lever. The position of the top is so adjusted, 
with reference to the bottom part of the mould, 
by a guide fastened to the standard, that when 
the power is applied to the lever to compress 
the glass, the top exactly shuts into the bottom 
part and forces the pin through the knob into 
the hole below it. The mould being thus pre- 
pared for use, the top is raised by the lever and 
turned a little on one side by the gate to give 
room to drop the melted glass into the bottom 
part of the mould. The glass is then gathered 
from the pot and dropped into the bottom part 
of the mould, which is already closed and se- 



cured against opening by the clasp; the gate 
is then turned back against the- guide, so that 
the top of the mould is brought directly over 
the bottorti, and by the application of power to 
the lever the article is at once compressed, 
formed and finished; Tiie top is then raised by 
the lever, the clasp on the bottom part is un- 
fastened, the mould is opened lyy the handles, 
and the knob taken out so entirely finished, that 
it only requires fire polishing to make it a neat 
article fit for immediate use. We' do not claim to 
be the original inventors of the mould, as ap- 
plied to the formation of glass wares, but ad- 
mit that for many purposes it has been hereto- 
fore used. Our invention consists in this, a new 
combination of the various parts of the mould, 
with the use of the pin and machinery before 
described, in such a manner as without any 
blowing to produce a finished knob with a hole 
perforated through it, and a neck or enlarge- 
ment, so that it will not come out of the mould 
without opening it, at one operation, by com- 
pression merely. In testimony that the above 
is a true specification of our said improvement, 
as above described, we have hereunto set om* 
hands and seals, this 22d day of August, in 
the year of our iiord 1826." 

A di'awing and model of the improved ma- 
chine were produced at the trial, as also the old 
machine, and the one used by the defendants, 
which was alleged to be the same in substance 
as the one patented; the fact and extent of the 
infringement were admitted, as well as the gen- 
eral utility of the improved machine, so far as 
was required by law. The cause turned on 
the validity of the patent, which was alleged to 
be void, because the invention was not new, 
and the specification defective; much evidence 
was heard and read on the questions of fact, 
but no questions of law arose except such as 
were founded on the patent and specification, 

0. IngersoU and O. J. IngersoU, for defend- 
ants. 

The patent is void on account of the defect in 
the' specification, in not describing what parts 
of plaintiff's machine are old and what parts 
are claimed as his invention; it is the more 
necessary in this case ias the patent embraces 
the whole machine, whereas it is admitted that 
only parts were invented by the plaintiffs. If 
the improvement is not so specified as to dis- 
criminate between the original and unproved 
machine, and the patent is taken according to 
its terms, it is broader than the invention, and 
therefore void. Whittemore v. Cutter [Case No. 
17,601]; 11 East, 110. The law requires the 
specification to explain the precise improvement 
patented; if it is for a new combhaation of the 
old parts, the improved mode of operation and 
construction must be particularized; if for any 
new parts or additions, they must be specified^ 
and their connection with the old parts ex- 
plained. The specification is defective in both 
particulars; the law requhres that it should set 
out every thmg necessary to enable others to 
avoid any interference with the thing invented, 
to describe it in such dear terms that others 
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can use it, and the public have the benefits of 
it after the patent right has expired, otherwise 
it is void, although we do not make out a case 
of fraudulent addition or concealment, accord- 
ing to the terms of the sixth section of the lavr. 
If the specification is not strictly conformable 
to law, the patent is void, to whatever cause it 
is owing; it must speak for itself (Sayer, 254), 
so as to be intelligible without extraneous ex- 
planation, for the full and perfect explanation 
and description of the thing patented is the con- 
sideration of the grant, for the want of which 
it is void. [Evans v. Baton] 7 Wheat. [20 U. 
SJ 423; [Evans v. Hettich] Id. 468. A per- 
fect description is the plaintiff's only title wliieh 
he must make out affirmatively on the face of 
the specification, for the benefit of the public, 
who are parties to all suits on patents, and pub- 
lic policy declares them void if they do not meet 
every requisition of the law. Davies,Pat.Cas. 
5o, 56. Patents being monopolies, in derogation 
of common law rights, are deemed odious in the 
law, unless they are clearly for an invention of 
the patentee; if the subject matter is not new, 
though new to the inventor, his patent is void, 
or if the patent embraces any thing not new. 
In this case tbe summary, which is the outhne 
of the patent, refers to the whole machinery, 
without a clue to separate the old from the new, 
the parts disdahned are useless, and those 
claimed are a mere change of the forms and 
proportions of the old parts. Jud^g from the 
specification, the patent is not for an improve- 
ment on a machine, or an improved machine, 
but for a result which is pohited out, it is wholly 
obscm-e as to the mode of operation, and the 
particular combination of the old and new parts 
which produce this result, on this account 1±ie 
patent is void But if it is valid the plaintiff 
cannot recover in this case, because his patent 
is for a combination of machinery, and he has 
not shown that our n^ichine adopts his whole 
combination,— Barrett v. Hall [Case No. 1,047], 
—or in what particular it is an infringement of 
his right. 

Mr. Cadwalader and Mr. Sergeant, for plain- 
tiffs. 

If inventors are not protected, great injustice 
is done them, becaiise they cannot be restored 
to their rights after they have disclosed their 
invention to the public by a specification, whidi 
enables any person to take advantage of it. In 
this case the invention is very plainly described 
in detail in the body of the specification, and in 
summing it up at the close, by declaring it to 
consist of a new combination of the various 
parts of the mould, &e., disclaiming its original 
invention and admitting its former use. It is 
not necessary to describe the old machine or its 
parts, which are as weU linown and familiar 
to a person who understands machinery, as a 
watch; a patent for an improvement on a 
watch is good without describing the watch 
(Davies, Pat. Cas. 45, 56); so of a steam en- 
gine (8 Durn. & E. [8 Tei-m R.] 98), or an im- 
provement in mill machineiy ([Evans v, Eaton] 
3 Wheat. [16 V. S.] 511). The specification is 



addressed to engineers and persons skilled in the 
business to which the improvement relates. 
Davies, Pat. Gas. 214, 216. If they xmder- 
stand the invention, and can produce the result, 
the object of the law is answered; when oth- 
ers are enabled to make the improved ma- 
chine from the directions given in the specifica- 
tion, this is the scope and end of the matter 
(PI. 18), required by the law; and when this 
can be done the patent is good, though the de- 
scription may be imperfect, if it is not design- 
edly so to mislead tbe public (Gray v. James 
[Case No. 5,718]; Whittemore v. Cutter [Id. 
17,601]), and the disclosure made in the same 
good faith that is required in other contracts. 
14 Ves. 131, 136; 1 Durn. & E. [1 Term R.] 
606. By applying the specification to the old 
and improved machines, and putting them into 
operation, the invention is at once intelligible; 
and the summary and disclaimer limit it to 
the new combination (Moody v. Fiske [Case No. 
9,745]; 8 Durn. & B. [8 Term R.] 103), so that 
it is as broad as the patent. By appljing the 
same test to the defendants' machine, it is ap- 
parent that the whole improvement of the plain- 
tiffs is used. If they allege that any part of 
what is claimed as the invention had been 
known or used before our application for a 
patent, the burden of proof rests on them to 
prove it to have been a public use, and not one 
in fraud of the patent, or after notice of the 
application, Pennock v. Dialogue, 1 Pet. [26 
U. S.] 4, 14. Patents give a right of propertj' 
in the invention; they are construed as other 
grants are, liberally, in favor of the grantee, 
and so that they shall be sustained, where there 
has been a substantial compliance with the law, 
and the subject-matter is a practical improve- 
ment. 11 East, 110; 2 H. Bl. 4^; 1 Durn. & 
E. [1 Tei-m R.] 606. 

Before BALDWIN, Circuit Justice, and 
HOPKINSON, District Judge. 

BALDWIN, Circuit Justice (charging jui-y). 
The plaintiff's patent is for a new and useful 
improvement, in the mode of manufacturing 
glass knobs by machinery at one operation, 
by spindles running through the centre of 
the knob, without blowing. The specifica- 
tion describes the manner of doing it, and 
concludes with a declaration, summing up 
the invention and disclaiming the right to 
the exclusive use of the mould, as formerly 
used, but claiming the invention to be a 
combination of the parts, with the use of 
the pin and machinery before described. It 
is admitted by the defendants that they have 
infringed the right of the plaintiffs as claim- 
ed by their patent, to the extent set forth 
in an account furnished under an order on 
the equity side of this court; also that the 
subject matter of the patent is so far use- 
ful as to come within the meaning of the law. 
But it is contended that the patent is void 
for two reasons. (1) Because the thing pat- 
ented was not a new invention of the plain- 
tiffs. (2) Because fhe specification which ac- 
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companies the patent is defective, in not 
discriminating between the old and new ma- 
chine, and specifying the improvement pat- 
ented; and by embracing in it the old parts 
of the machine, mating the patent broader 
than the invention. These objections de- 
pend on the acts of congress directing pat- 
ents to be issued on certain conditions, Tvhich 
must be complied with in order to give ac- 
tion to the special authority conferred. [Pen- 
nock V. Dialogue] 2 Pet. [27 U. S.] 18, 21. 
The subject of a patent is "the invention of 
any new and useful art, machine, manufac- 
ture or composition of matter, or any new 
and useful improvement thereon, not known 
or used before the application. Act 1793, 
1 Story's Laws, 300, 301 [1 Stat 318.] 

No question is raised as to the utility of 
the plaintiff's machine; the word "useful" 
in the law is well settled to be used in con- 
ti'adistinction to frivolous improvements and 
inventions, or such as are injurious to, the 
public. Lowell v. Lewis [Case No. 8,568]; 
Earle v. Sawyer [Id. 4,247]. The want of 
utility may be a good reason for not issuing 
a patent, but is no cause for avoiding it. 
Gray v. James [Id. 5,718] and [Id. 5,719]; 
Kneass v. Schuylkill Bank [Id. 7,875.] The 
first important inquiry therefore is whether 
the plaintiffs' patent is for a new improve- 
ment or invention made by them. It had 
been the subject of much difference of opin- 
ion, whether the words "not known or used 
before the application" in the first section, 
meant, "but had been in use or described in 
some public work anterior to the supposed 
discovery," as in the sixth section, or "known 
or used previous to such application for a pat- 
ent," as in the first section of the act of 1800. 
1 Story's Laws, 752 [2 Stat. 37]. It had been 
decided in the circuit courts that the previ- 
ous knowledge and use related to the dis- 
covery, and that a patent was good though 
the invention was known and used at the 
time of the application, as the patent would 
relate to the discovery, unless the patentee 
had permitted its use under such circum- 
stances as to authorize the presumption of 
abandonment, or dedication of the invention 
to public use. Goodyear v. Mathews [Case 
No. 5,576]; Morris v. Huntington [Id. 9,831]; 
■Woodcock V. Parker [Id. 17,971]; Dixon v. 
Moyer [Id. 6,931]; Pennock v. Dialogue [Id. 
10,941]; Treadwell v. Bladen [Id. 14,154]; 
Evand v. Weiss [Id. 4,572]; 4 Mass. 111. 
But in Pennock v. Dialogue, the supreme 
court have referred the words "known and 
used" to the application for the patent, ac- 
cording to the construction given by the Eng- 
lish courts to the statute 21 Jac. I. e. 3, § 5 
(3 Ruffh. St. 92), the words of which are, 
"which others at the time of making such 
letters patent and grants shall not use," 
which is thus construed, "for albeit it were 
newly invented, yet if any other did use it 
at the maMng of such letters patent, or the 
gi-anting the privilege, it is declared and en- 
acted to be void by this act. 3 Ca. Inst. 184. 



Vide Evans v. Eaton, 3 Wheat. [16 U. S.] 
514, S. P. A previous use to avoid a patent 
must not be a private or surreptitious use 
in fraud of the patentee, but a public use 
by his consent, by a sale by himself, or by 
others with his acquiescence, by which he 
abandons his right, or disables himself from 
complying with the law; it is deemed a 
fraud in law to take out a patent after such 
use. Pennock v. Dialogue [supra]; Holt, N. 
P. 58, 60. 

But unless the invention has been more or 
less used by others, or publicly communi- 
cated by the patentee, his patent will be 
sustained; the rule is well illustrated in the 
English cases, as adopted by the supreme 
court. If the .first inventor makes the dis- 
covery in his closet, and confines the knowl- 
edge to himself, such knowledge will not in- 
validate a subsequent patent »to another for 
the same thing. On the other hand, though 
persons engaged in the business to which it 
relates are generally ignorant of the inven- 
tion, yet if one person had used it for some 
time with the knowledge of his two part- 
ners, and two servants engaged in its manu- 
facture, and it appeared that a chemist had, 
in conversation with the patentee, suggested 
the basis of the invention; or when he had 
been informed of it by a person whom he 
employed to make models of the machine; 
or had adopted a machine which had been in 
a degree before used by a few, though a gen- 
eral ignorance of it was proved by many per- 
sons engaged in the trade, the patent is not 
good. Davies, Pat. Cas. 61; 2 H. Bl. 470, 
487; 8 Taunt. 396, &c., and cases cited; s. c. 
4 E. 0. L. 375. 

The priority of knowledge and use is a 
question of fact, which a jury may decide on 
the evidence of one witness; though numer- 
ous others of the greatest knowledge and 
skill in the matter are wholly ignorant of the 
invention, the question is on the credibility, 
not the number of witnesses. 8 Taunt. 395; 
Dixon V. Moyer and Pennock v. Dialogue 
[supra]. The time during which the thing 
patented had been known and used is not 
material, the criterion is its public, not its 
private or surreptitious use, but the use with 
the consent of the inventor express, or im- 
plied from circumstances. A patentee may 
take a reasonable time to make his specifica- 
tion, drawings, model, to try experiments 
on the effect and operation of his machinery, 
in order to know whether the thing patented 
can be produced in' the mode specified; he 
may disclose his secret to those he may wish 
to consult, or call to his assistance any per- 
sons to aid him in making or using his ma- 
chine, and preparations for procuring his pat- 
ent. So if the machine is to operate public- 
ly, as in steam boats, a pubUc experiment 
may be made, or if the patentee is informed 
that others are using his invention, he may 
disclose it to them in order to give notice of 
what it consists, and caution them against 
its infringement. In either of these and like 
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cases, a disclosure of the secret would not be 
such previous knowledge, or the use of the 
invention be such an use, as would impair 
the patent if taken out in a reasonable time 
after the discovery, the question of due dili- 
gence or negligence is for the jury on all the 
circumstances of the case. Though the dis- 
covery by the patentee is new, yet if he is 
guilty of negligence in procui'ing his patent, 
by which the invention has become publicly 
known, and used by any persons, he has no 
right of action, the use must be surreptitious 
in fraud of his right in order to protect it. 
As to the novelty of the invention the rule 
is this, "it must be new to all the world, not 
the abstract discovery, but the thing invent- 
ed, not the new secret principle, but the man- 
ufacture resulting from it; it must be new 
at the time of the application for the patent, 
in the words pf the law. [Pennock v. Dia- 
logue] 2 Pet. [27 U. S.] 20, 22. But it will 
be considered as new then, if the application 
is within a reasonable time after the discov- 
ery, if the patentee has not sold or permit- 
ted the use of the invention. There is this 
difference between the patent law of Eng- 
land, and the United States, arising out of 
the phraseology of their respective laws; 
the words of the statute of James are, "new 
manufacture within this realm," which are 
held to authorize a patent for an invention 
known and used in other countries, if it is 
new in England. 1 Salk. 446, 447, By the 
act of 1800, which is a gloss or commentary 
on the act of 1793,— [Pennock v. Dialogue] 
2 Pet. [27 U. S.] 22,— the patentee must prove 
that the "invention hath not been known or 
used in this or any foreign country," hence 
it is held void if known or used before any 
where. Gray v. James [Case No. 5,718]; 
Reutgen v. Kanowrs [Id. 11,710]; Dawson v. 
FoUen [Id. 3,670]; Evans v. Hettick [Id. 
4,502]; Melius v. Silsbee [Id. 9,404]. The 
novelty of an invention is either the manu- 
facture produced, or the manner of pro- 
ducing an old one; if the patent is for the 
former, it must be for something substan- 
tially new, different from what was before 
known; if the latter, the mode of operation 
must be different, not a mere change of 
the form and proportions; if both are the 
same in principle, structure, mode of opera- 
tion, and produce the same result, they are 
not new, though there may be a variance in 
some small matter for the purpose of eva- 
sion, or as a colour for a patent. Nor is a 
discovery of some new principle, theory, 
elementary truth, or an improvement upon 
it, abstracted from its application, a new 
invention. But when such discovery is ap- 
plied to any practical purpose, in the new 
construction, operation or effects of machin- 
ery or composition of matter, producing a 
new substance, or an old one in a new way, 
by new machinery, or a new combination of 
the parts of an old one, operating in a pecul- 
iar, better, cheaper, or quicker method, a 
new mechanical employment of principle al- 



ready known, the organization of a machine 
embodied and reduced to practice on some 
thing visible, tangible, vendible, and capable 
of enjoyment, some new mode of practically 
employing human art or skill. It is a "dis- 
covery," "invention" or "improvement," 
within the acts of congress, and a "new man- 
ufacture by the statute of James." Odiorne 
V. Winkley [Id. 10,432]; Lowell v. Lewis [Id. 
8,568]; Evans v. Eaton [Id. 4,560]; Dixon 
v, Moyer [Id. 3,931]; Pennock v. Dialogue [Id. 
10,941]; [Evans v. Eaton] 7 Wheat. [20 U. S.] 
■*361, 431; 8 Taunt. 391; 4 Buixows, 2361; 2 
H. Bl. 4(>8; 8 Durn. & E. [8 Term R] 95; 2 
Barn. & Aid. 349; Whittemore v. Cutter 
[Case No. 17,601]; Earle v. Sawyer [Id. 4,- 
247]. A patent may be for a mode, or method 
of doing a thing, mode when referred to 
something permanent, means an engine or 
machine, when to something fugitive, a meth- 
od, which may mean engine, contrivance, de- 
vice, process, instrument, mode and manner 
of effecting the purpose; the word principle 
may mean engine in an act of parliament 
under which the patent issued, or may mean 
the constituent parts thereof. A patent for 
a method of producing a new thing, may ap- 
ply to the mechanism, a new method of oper- 
ating with old machinery, or producing an 
old substance; a patent for a mode or 
method detached from all physical applica- 
tion, would not refer to an engine or ma- 
chine, but when referred to the mode of oper- 
ation, so as to produce the effect, would be 
considered as for an engine or machine. The 
words used as mode or method, are not the 
subject of the patent; it is the thing done by 
the invention, and patents are so construed 
ut res magis valeat quam pereat 

On this principle the patent of Mr. Watt 
"for a method of lessening the consumption 
of steam and fuel in jGlre engines," was sus- 
tained; as the intent was apparent, no tech- 
nical words were deemed necessary to ex- 
plain its object; and it was held to be a pat- 
ent for an engine, machine and manufacture; 
such is the established law here and in Eng- 
land. [Evans v. Eaton] 3 Wheat. [16 U. S.] 
532; 8 Durn. & E. [8 Term R.] 107, 108; 3 
Yes, 140. You will apply these rules and 
principles of law to the whole evidence, with- 
out regarding so much the words as the evi- 
dent intention of the patent; ascertain what 
is the subject matter of the patent, and the 
thing patented, next whether it was invented 
by the plaintiffs, and then whether it had 
been known and used before the application 
for the patent, in this or any other counti-y, 
in such a manner as, within the rules laid 
down, would invalidate the right of the priv- 
ilege granted. 

The plaintiffs must make out their case to 
be within the law in all the particulars re- 
quired; slight evidence is sufficient. 1 Durn. 
& E. [1 Term R.] 606, 607; [Pennock v. Dia- 
logue] 2 Pet. [27 TJ. S.] IS, 19. If you be- 
lieve plaintiffs* witnesses, their testimony. is 
in law sufficient to establish their right, so 



[29 Fed. Cas. page 1079] 



(Case No. 17,585) WHITNEY 



far as respects their invention and its nov- 
elty; the burthen of proving the previous in- 
vention, knowledge or use of. the thing pat- 
ented is on the defendants. They have given 
evidence sufficient in law to prove it, if you 
are satisfied of its ti-uth in fact; the plain- 
tiffs must rebut it by legal and credible evi- 
dence, or your verdict must be for the de- 
fendants. On this part of the ease you will 
decide according to your opinion as to the 
matter of fact Should you find that the 
plaintiffs are the inventors of the thing pat- 
ented, and that it was not known or used so 
as to affect the validity of the patent, the 
next question is one of law, whether the 
invention claimed is a proper subject matter 
for a patent. On this point we have no hesi- 
tation in instructing you, that it is an im- 
provement on a machine, manufacture or 
composition of matter, within the words and 
meaning of the law. 

The next inquiry is, whether the patent is 
affected by the objections founded on the 
specification, viz., that it is broader than the 
invention, and otherwise defective. This de- 
pends on the construction of the words used 
to denote the intention of grantor and grantee, 
"as the end and scope of the matter, which 
is the matter itself, and the intent thereof 
also accomplished." PI. 18a. The patent is 
for a new and useful improvement in the 
mode of manufacturing glass knobs, which 
is broad enough to include the whole ma- 
chinery described in the specification, in- 
cluding the old machine and the old process 
of manufacture, not claimed by the plaintiffs 
as their invention. But the subsequent 
words summing up the invention intended to 
be patented, disclaiming the invention of the 
mould and other parts of the old machine, 
and declaring the patent to be for a new 
combination of the various parts of the 
mould, with the use of the pin and machin- 
ery before described, operate as a proviso 
restraining and limiting the patent to the ob- 
ject so specified, and excepting all other 
parts from the more general description. 
The disclaimer, at the close of the specifica- 
tion, estops the patentee from setting up any 
privilege to the part disclaimed, and the 
summary is equally binding on him, as a 
limitation to the thing patented. Moody v. 
Mske [Case No. 9,745]; Knea&s v. Schuylkill 
Bank, supra; Treadwell v. Bladen [Id. 14,- 
154]; 8 Durn. & B. [8 Term R.] 96, 103, 107. 
The specification is a part of the patent, and, 
taken together, they show that the subject 
matter patented is not the old machine, or its 
constituent parts in their distinct operations; 
but the combined result of the new and old 
machinery, produced by a new combination, 
addition and improvement. "The distinction 
between a machine and an improvement on 
a machine, or an improved machine, is too 
clear for them to be confounded; a grant 
of the exclusive use of an improvement in a 
machine, principle or process, is not a grant 
of the improvement only but the improved 



machine, an improvement on a machine and 
an improved machine are the same." DEIvans 
V. Eaton] 3 Wheat. [16 U. S.] 456, 509, 517; 
[Id.] 7 Wheat. [20 U. S.] 356, 423; Kneass 
V. Schuylkill Bank [Case No. 7,875]; Tread- 
well V. Bladen [Id. 14,lo4!I; Whittemore v. 
Cutter [Id. 17,601]. A patent for a machine, 
consisting of an entire new combination of 
all its parts, is good, thought each part has 
been used in former machines, if the ma- 
chine is substantially new in its structure 
and mode of operation; but if the same com- 
bination existed before, in machines of the 
same nature, up to a certain point, and the 
invention consists in adding some new ma- 
chinery, in some improved mode of opera- 
tion, or some new combination, the patent 
must be limited to the improvement, if it 
includes the whole machine it cannot be sup- 
ported. [Evans v. Eaton] 7 Wheat. [20 U. 
S.] 430, 431; 2 Marsh. 0. P. 211, 213; 2 H. 
Bl. 487; Evans v. Eaton [Case No. 4,559]; 
Whittemore v. Cutter [supra]; Moody v. 
Piske [supra];' Pennock v. Dialogue [supra], 
A patent must not be broader than the inven- 
tion, or it will be void, not only for so much 
as had been known or used, before the ap- 
plication, but also for the improvement real- 
ly invented. Bull. N. P. 76; 11 East, 110; 
Woodcock V. Parker- [Case No. 17,971]; Odi- 
orne v. Winkley [Id. 10,432]; Lowell v. Lewi? 
[Id. 8,568]; Moody v. Piske [supra]. The 
improvement patented must be the improve- 
ment invented. 8 Taunt. 394; 3 Mer. 629. 
if for a discovery, it must be for something 
new, not for an improvement only, each item 
must be a new invention, and the discovery 
must not fail in a material part. 2 Barn. & 
Aid. 345, 351; 4 Barn. & Aid. 549, 552; 1 
Durn. & E. [1 Term R.] 605, 606; 2 Marsh. C. 
P. 213, 214; [Evans v. Eaton] 7 Wheat. [20 
U. S.] 430. If for an improvement on a 
machine, the patentee must show the extent 
of the improvement, so that a person who 
understands the subject may know. in what 
it consists. [Evans v. Baton] 3 Wheat. [IG 
TJ. S.] 518. It need not describe the old ma- 
chine, but must limit the patent to such im- 
provement. [Id.] 7 Wheat. [20 U. S.] 435. 

In using the word patent, in reference to 
the description of the thing patented, we 
must be understood as including the pateiit, 
the specification attached -to it, with the mod- 
el and drawing in the patent office, all of 
which are to be taken together as the de- 
scription. In deciding on its sufficiency the 
court inspect the whole description as one 
paper, which they assume to be true in 
fact, and if found to be in conformity with 
the requisitions of the law, so that it appears 
with reasonable certainty, either from the 
words used or by necessary implication, in 
what the invention or improvement consists, 
as claimed by the patentee, they will adjudge 
it sufficient. Lowell v. Lewis [supra]. A 
description, though in some respects ob- 
scure. Imperfect, or not so intelligible as to 
fully answer all the objects of the law, is 
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good if it enables the court to specify the 
improvement or invention patented, from 
the face of the patent and accompanying pa- 
pers. It is enough if there is a substantial 
description of the thing patented, though de- 
fective in form or mode of explanation. In 
this respect the paipers -will be viewed in the 
same light as a declaration in a suit at law; 
the court, looliing on them as a statement 
of the patentee's right and title, wiU over- 
look all defects in the mode of setting it out, 
if it contains a substantial averment of such 
matter as suffices in law to malie out a 
cause of action. This is a question of law 
which the court decides, it is a question for 
the jury to decide, whether the statements 
are true in fact; the court does not look be- 
yond the patent and the other papers, but 
the jury decide from the papers, the evidence 
of the witnesses, an inspection of the old 
and new machine and the model, to ascertain 
whether in point of fact the specificati-on, 
as made out at the trial, is sufficient. [Evans 
V. Eaton] 7 Wheat [20 U. S.] 366, 428, 433, 
435; [Evans v. Hettich, Id.] 456, 457; 11 
East, 113; 14 Ves. 131, 135; 3 Yes. 140; Lang- 
don V- De Groot [Case No. 8,039]; Sullivan v- 
Redfield [Id. 13,597]; 1 Durn. & E. [1 Term 
R.] 602, 604; 8 Durn. & E. [8 Term. R.] 
100, 108; 2 H. Bl. 473; 8 Taunt. 401; LoweU 
V. Lewis [supra]. 

In the present case our opinion is, that the 
description is sufficient in law, but whether 
it is sufficient in fact, is for you to decide 
according to your own opinion on the evi- 
dence, a comparison of the old and new ma- 
chines, the mode of operation, the effect pro- 
duced, and an examination of the model and 
all the papers. If the new machine, and its 
mode of construction and operation, is so 
explained as to enable you to specify the 
distinct improvement patented, then the 
specification is good in law and fact, unless 
it appears that something has been omitted 
which is required by the acts of congress 
to maise the patent valid. The third section 
of the act of 1793 directs certain things to be 
done by the applicant for a patent before he 
is entitled to it, and gives tlie reasons there- 
for, but does not declare that the patent shall 
be void, if all the acts directed have not 
been complied with previously to its being 
granted. The sixth section specifies the 
cases in which the patent shall be void,, 
which are not the omission of what was di- 
rected in the third section, but the defendant 
proving "that the specification filed by the 
plaintifi: does not contain the whole truth 
relative to his discovery, or that It contains 
more than is necessary to produce the de- 
scribed effect, which concealment or addi- 
tion shall fully appear to have been made 
for the purpose of deceiving the public, or 
that the thing thus secured by patent was 
not originally discovered by the patentee, 
but had been in use, or had been described 
in some public worir anterior to the sup- 
posed discovery of the patentee, or that 



he had surreptitiously obtained a patent 
for the discovery of another person, in ei- 
ther of which cases judgment shall be 
rendered for the defendant, with costs, and 
the patent shall be declared void." It is 
the exclusive province of the legislature to 
discriminate between what acts are to be 
done to authorize a patent to issue, and those 
which will make it void if done or omitted. 
When this has been done in clear explicit 
terms, a court cannot superadd requisites to 
the grant of the patent, or include other acts 
than those specified, which authorize them 
to declare it void, or so declare it if the 
specified acts or omissions are not proved to 
be fraudulent, or the thing patented was 
not new, &c. Laws are construed strictly to 
save a right or avoid a penalty, they are con- 
strued liberally to give a remedy, or to carry 
into effect an object declared in the law; but 
if a court, by construction, add an object not 
so declared, apply the penal provisions of the 
law to a case not within its definition, or ex- 
clude from the remedy provided a case de- 
fined, it is judicial legislation of the most od- 
ious kind, necessarily retrospective, and sub- 
stantially and practically ex post facto. It is 
equally so to confound the parts of a law 
which are merely directory as to the acts to 
be done, with those which prescribe acts as 
conditions precedent to the vesting a right, 
or define those acts or omissions which au- 
thorize a court to annul a grant; for the 
direct effect would be, to impose on a plain- 
tiff in a patent cause a forfeiture of his right 
by construction, when by the provisions of 
the law he was entitled to damages treble 
the amount of the injury he had sustained. 
No case could arise in which the language 
of the supreme court, in Fletcher v. Peck, 
would be more forcibly applicable; the char- 
acter of ex post facto legislation, so severely 
reprobated in their opinion, would not de- 
pend on the tribunal which exercised it. 
Vide 6 Craneh [10 U. S.] 138, 139. 

We cannot therefore give our sanction to 
the positions assumed by the defendants' 
counsel, that the patent is void if the speci- 
fication is in any respect defective or for 
whatever cause, and that the public are par- 
ties to all suits for the infringement of pat- 
ent rights. Congress have, in the sixth sec- 
tion, prescribed the rules of our decision in 
eases between individuals, and defined the 
causes for declaring a patent void on proof 
by a defendant; the trial is on a question 
of property, of private right, unconnected 
with the public interest, and without any 
reference to the public, unless a case is made 
out of a design to deceive them, and we can- 
not better express our sentiments on this 
subject, than in the words of a great Eng- 
lish judge: "It is said it is highly expedient 
for the public, that this patent having been 
so long in public use, after Mr. Arkwright 
had failed in that trial, should continue to 
be open; but nothing could be more essen- 
tially mischievous, than that questions of 
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property between A and B, should ever be 
permitted to be decided upon considerations 
of public convenience or expediency- The 
only question that can be agitated in West- 
minster Hall is, Tvhich of the two parties, in 
law or Justice, ought to recover." By Lord 
Loughborough. Arkwright T. Nightingale, 
Davies, Pat. Cas. 56. 

We know of no principle which afEords to 
this court a safer guide in administering jus- 
tice in this building. Congress seem to have 
adopted It in the tenth section, by authoriz- 
ing the district court in certain cases, by a 
summary process in the nature of a scire 
facias, to repeal the patent, which is a pub- 
lic prosecutioii in which public considera- 
tions operate, the sixth section is confined to 
civil suits in the circuit court. Herein con- 
sists an important difference between the 
patent law of England and this country. 
The statute of James I.- did not regulate the 
action for an infringement of a patent right, 
consequently the English courts could only 
render judgment for the defendant. If the 
patent was not valid; they could not declare 
it void by a regular judgment, and the plain- 
tiff could bring successive actions. The pat- 
ent could be annulled, only by a scire facias 
in chancery, at the suit of the king. Rex v. 
Arlcwright, Davies, Pat. Cas. 144. And in 
a suit for damages, nothing could be decided 
but the right of property. Davies, Pat, Cas. 
5G. The law of England having been thus 
declared in 1785, accounts for the sixth and 
tenth' sections of the act of 1793, which were 
■evidently predicated on these decisions, and 
passed with a direct reference to them, as 
held by the supreme court in [Pennock v. 
Dialogue] 2 Pet [27 U. S.] 14. In referring 
to the English adjudications on the statute 
of James, we must therefore be careful to 
take the expressions of the judges in civil 
suits at common law, that a "patent is void," 
as not meaning that it becomes void by a 
judgment In favour of a defendant, on the 
ground of its invalidity in law; but only 
that it Is voidable In chancery on a scire 
facias for that cause, and in a court of law,-, 
void as a legal foundation for an action for 
damages. A judgment in a court of law 
concludes only the parties to the suit, the 
patent may be given in evidence in other 
suits against new defendants, till it is can- 
celled in chancery; here it becomes annulled 
by a judgment in favour of a defendant in 
a circuit court, on proof of the kind required 
by the sLxth section, or a judgment in the 
district court against the patentee, according 
to the provisions of the tenth. In England 
a patent is granted as a favour, on such 
terms as the king thinks proper to impose. 
Godson, Pat, 46, 48; 4 Barn. & Aid. 553. 
Here a patent is a matter of right, on com- 
plying with the conditions prescribed by the 
law. Morris v. Huntington [Case No. 9,831]. 
There the patent is not accompanied with a 
specification, none is filed or enrolled at the 
time, but it is done within the period pre- 



scribed in a proviso, setting forth the requi- 
sites of the specification, as conditions to be 
performed in order to make the patent valid, 
if not done it declares the patent void; these 
conditions are in the discretion of the Idng, 
but neither they nor the objects or reasons 
for granting the patent are declared or set 
forth; but the patent contains a declaration, 
that it shall be construed and adjudged, 
most favourably and benignly for the best 
advantage of the grantee, notwithstanding 
any defective and uncertain description of 
the nature and quality of the invention and 
its materials. Godson, Pat. 50, 155, 157, and 
cases cited; Bull. N. P. 76; 11 East, 107; 
14 Ves. 136. 

In deciding on the sufGlciency of these speci- 
fications. Lord Mansfield states the questions 
to be, whether it is sufficient to enable others 
to make up the thing patented, and the public 
to have the benefit of the invention after the 
patent has expired. Liardet v. Johnson (1778) 
Bull. N. P. 76, 77. These are the two tests 
which are applied to the specification, not by 
the words of the statute, but by the courts, 
in order to effectuate its supposed policy, as 
is very clearly expressed by Buller, J., in 
Rex V. Arkwright. "The party must disclose 
his secret, and specify his Invention in such a 
way that others may be taught by it to do 
the thing for which the patent is granted; for 
the end and meaning of the specification is to 
teach the public after the term for which the 
patent is granted what the privilege expired 
Is, and it must put the public in possession of 
the secret in as ample and beneficial a way as 
the patentee himself uses it. This I take to 
be clear law as far as respects the specifica- 
tion, for the patent is the reward which, under 
an act of parliament, Is held out for a dis- 
covery, and therefore, unless the discovery be 
true and fair, the patent is void. Davies, Pat. 
Cas. 106, 128. Such is the settled rule in Eng- 
land. Id. 55-60; 1 Dunj. & E. [1 Term R.] 
605, 608. In its practical application It has 
been uniformly held, that the clearness of the 
specification must be according to the subject 
matter of the patent, It Is addressed to persons 
in the profession, having knowledge and skill 
in the subject matter, from the nature of their 
business; if they can so trnderstand it as to 
make the thing patented, by following the di- 
rections of the specification and plan, taking 
the old machine to their assistance, without 
any new Invention of their own, then the pat- 
ent Is good, though men ignorant of the sub- 
ject to which It relates may not understand it. 
Davies, Pat. Cas. 56, 128; 11 B. C. L. 472; 11 
Bast, 108. 

The patentee must specify his invention 
clearly and explicitly; any ambiguity affect- 
edly introduced Into the specification, or any 
thing done to mislead the public, will make it 
void. 1 Dum. i& E. [1 Term R.] 606, 607. If 
the specification is sufficient in any part, any 
other part which is not necessary to under- 
stand it may be rejected as surplusage. 2 H. 
Bl. 489; 11 East, 111. One part may be sub- 
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stituted for another. 1 Car. & P. 566; 11 E. 
C. L. 468. If tlie patentee of an old machine 
procures a new patent, with certain improve- 
ments on the old machine, reciting the old 
patent, and with a specification of the whole 
machine so improved, but not describing the 
new parts or referring to the old specifica- 
tion, the new patent was held good by a ref- 
erence to the old specification and drawing, 
and comparing the new with them. 11 East, 
101, 113. The patent of Mr. Watt was sus- 
tained on the same principle; the description 
was held good by referring a workman to the 
old engine. The great object of the specifi- 
cation is to prevent the public from being 
misled by an evasive one having such tend- 
ency; a patent is a bargain with the public, 
in which the same rules of good faith prevail 
as in other contracts, and if the disclosure 
communicates the invention to the public the 
statute is satisfied. 14 Ves. 131, 136; ■ 1 Dmn. 
& E. [1 Term R.] 606, 607. As the English 
statute does not req.uire a specification, these 
rules and principles are matters of judicial con- 
struction, on which the English courts act 
without any statutoiy directions. Their pat- 
ent law is a proviso, excepting from the gen- 
eral prohibition of grants of monopolies by the 
king, "grants of privilege" "for the sole work- 
ing or making of any new manufacture within 
this realm, to the true and first inventor and 
inventors of such manufactures, which others 
at the time of mailing such letters and patents 
shall not use, so as they be not contrary to 
law," &c. 3 Rufifh. St. 92, § 5. On this pro- 
viso their whole system of jurispiixdenee as to 
patents is built, by a series of adjudication ac- 
cording to what the judges presumed to be the 
object and intention of parliament. The si- 
lence of the law left a wide field open to the 
discretion of courts, in adopting such rules 
as would best effectuate its design, and best 
promote the interests of the public. But in 
this countiy the law is more explicit. 

The constitution gives congress the power 
"to promote the progress of science and use- 
ful arts, by securing for limited times, to au- 
thors and inventors, the exclusive right to 
their respective writings and discoveries." 
This is a declaration by the supreme law of 
the land, of its objects and purposes, and the 
means of effecting them, which leaves no dis- 
cretion to the judges to assign or presume any 
other or different ones. The acts of congi-ess 
of 1790 (1 Story's Laws, 80 [1 Stat. 109]), and 
of 1793 (1 Stoi-y's Laws, 300 [1 Stat. 318]), 
are the execution by congi'ess of their consti- 
tutional powers; the title of these acts is "to 
promote the progress of the useful arts;" the 
mode of doing it is by granting patents pursu- 
ant to the enacting clauses. The conditions 
of such grants are prescribed, among which is 
a specification or description of the invention 
to be patented, the requisites of which are de- 
fined; "And shall deliver a written description 
of his invention, and of the manner of using, 
or process of compounding the same, in such 
full, clear and exact terms as to distinguish 



the same from aU other things before loiown, 
and to enable any person skilled in the art or 
science of which it is a branch, or with which 
it is most nearly connected, to make, com- 
pound and use the same. And in case of any 
machine, he shall fully explain the principle 
and the several modes in which he has con- 
templated the application of that principle or 
character, by which it may be distinguished 
from other inventions." As to the specifica- 
tion then nothing is left to consti-uction as to- 
ils requisites or purposes, both are so clearly 
defined, and in such a manner as to leave na 
discretion in courts to presume what was in- 
tended, to alter, add or diminish, where the 
law is so explicit. "With the constitution, the 
EngUsh statute and the adjudication upon it 
before them, congress have declared the in- 
tention of the law to be to promote the prog- 
ress of the useful arts by the benefits granted 
to inventors; not by those accruing to the 
public, after the patent had expired, as in 
England. This is most evident from their im- 
posing as conditions, that the invention must 
be new to all the world, and the patentee be a 
citizen of the United States. If public benefit 
had been the sole object, it was immaterial 
where the invention originated, or by whom in- 
vented; but being for the benefit of the pat- 
entee, the meritorious cause was invention, not 
importation, and the benefit was not extended 
to foreigners, in which respects the law had 
been otherwise settled in England. Here the 
patent contains no proviso declaring it void, 
if the specification is not in conformity with 
the law; this is provided for in the sixth sec- 
tion as a substitute for the proviso, and de- 
fines the causes for which a circuit court can 
adjudge a patent void, in a civil suit, for de- 
fects in the specification. These are conceal- 
ment or addition, fully appearing to have b?en 
made for the purpose of misleading the public, 
which is wHful fraud clearly proved; but the 
court cannot bring within this definition a pat- 
ent with a specification defective on other 
grounds, still less act upon the English prin- 
ciple, that the specification is for the purpose 
of giving the public the benefit of the inven- 
tion, after the expiration of the patent, as 
that would be In contradiction to the act of 
congress expressly assigning other reasons. 
Such has been the uniform construction of the 
law in the circuit comts, that a patent can 
be declared void for na other defect in the 
specification than fraudulent concealment or 
addition- Gray v. James [Case No. 5,718]; 
Reutgen v. Kano-^TS [Id. 11,710] ; Park v. Lit- 
tle [Id. 10,715]; Lowell v. Lewis [supra]; 
Whittemore v. Cutter [Case No. 17,600]; [Ev- 
ans V. Eaton] 7 Wheat. [20 TJ. S.] 429, 430. 

No discretion is left to the circuit courts to 
annul a patent for any reason not contained 
in the acts of congress; they have not left us 
free to infer motives, objects and gi-ounds of 
supposed policy for requiring specifications; 
the third section of the act of 1793 defines 
them without any declaration, that the patent 
shall be void if the specification is defective. 
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English decisions therefore, foundecl on the 
assumed reason for the grant of a patent, are 
not of authority here where the constitution 
and laws give other reasons, and omit the one 
founded on the public benefit to result from the 
disclosure after the expiration of the privilege. 
You wiU therefore not maire that a subject of 
deliberation, for it is not material whether the 
public can profit by tlip invention during or 
after the term of the patent. The true in- 
quiiy is whether, in the spirit of the law, the 
plaintiffs have made such a description of the 
thing patented as to distinguish it from all 
others before known, and to enable others 
skilled in the matter, to make, compound or 
use it, and to explain the principle and mode 
of application by which it can be so distin- 
guished from other inventions. If from the 
patent, specification, drawings, model and old 
machine, clear ideas are conveyed to men of 
mechanical skiU in the subject matter, by 
which they could make or direct the making 
of the machine by following the directions giv- 
en, the specification is good within the act of 
congress. pSvans v. Eaton] 3 Wheat. [16 TJ. 
S.] 518; [Evans v. Eaton] 7 Wheat. [20 U. S.] 
435. If the plaintiffs' patent is valid, it gives 
them a right of property in the thing patented, 
which is entitled to full protection in. courts, 
the wise policy of the constitution and laws, 
for securing to inventors the exclusive privi- 
lege to use theh* discoveries for a limited time, 
has been fiflly illustrated by the great results 
produced by the skill of our citizens. Intended 
for their protection and security, the law 
should be construed favourably and benignly 
in favour of patentees, in the spirit of the pro- 
viso in patents in England. When the inven- 
tion is substantially new, is useful to the pub- 
lic, and the disclosure by the specification and 
other papers, is made in good faith, and fairly 
commimicated in terms intelligible to men who 
understand the subject, juries ought to look 
favourably on the right of property and to find 
against a plaintiff only for some substantial de- 
feet in his title papers, or proof. 

Having given you our opinion on all the 
questions of law applicable to the case, it is 
submitted to your verdict. If you think the 
thing patented not new, but had been known 
or used any where, before the application for 
the patent, you will find generally for the de- 
fendants; so you will find, if the alleged im- 
provement is in fact" only a change of the 
fonn and proportions of the old machine or 
process. If you think the specification, &c. 
not descriptive of the invention, so as to be in 
compliance with the requisitions of the third 
section of Hie law, through accident, mistake 
or ignorance, you will find for the defendants, 
and specify the ground of your verdict If 
you think the defect in the specification was 
intended to mislead the public, or should find 
against the plaintiffs on any other ground 
specified in the sixth section, you wiU specify 
it in your finding, so that the court may ren- 
der the proper judgment, either generally for 
defendants, or add a judgment the effect of 



which will annul the patent. If you think 
the plaintiffs have made out their case, you 
wiU find such damages as they have proved 
they have actually sustained, they must prove 
then* damages, If they have not "done so you 
are not to supply the defect. 

Verdict for plaintifEs 500 dollars. 

A motion was made for a new trial for ex- 
cessive damages, which was argued at October 
term 1831. 

Mr. G. Ingersoll and Mr. 0. J. IngersoU, for 
defendant. 

The jury have exceeded the actual damage 
sustained by the plaintiff, which the law has 
made the standard for their verdict By the 
fourth section of the law of 1T90 (1 Story's 
Laws, 81 [1 Stat. 109]), the plaintiff was to 
recover "such damages as shall be assessed 
by a jury"; by the fifth section of the act of 
1793, "three times the price of a license to 
use the invention" (1 Story's Laws, 302 [1 
Stat 318]); by the third section of the act of 
1800 (1 Story's Laws, 753 [2 Stat 37]), "three 
times the actual damages sustained from or by 
reason of such offence." The meaning of 
this clause is apparent by a reference to the 
statute of Jac. I. § 4, "shall recover three 
times so much as the damages he or they shall 
have sustained by means or occasion," &c. 
3 Ruffh. St 92. By adding the word "actual," 
congress intended to exclude potential or spec- 
ulative damages. "Actual" means "real, not 
potential" (Johns. Diet); "real or effective," 
"that exists actually," "existing in fact" 
(Webst Diet); not what may be. Whitte- 
more v. Cutter [supra]. The court must decide 
what are actual damages, even in case of a 
tort the jury ought to give the reasons of their 
verdict. Comb. 357; 2 Wils. 160. The court 
may ask them what they have made the stand- 
ard of their verdict in patent cases. Whitte- 
more v. Cutter. In [Gray y. James] supra. 
Judge Washington referred to the profitable' 
use of the invention by the defendant In 3 
Wheat [16 U. S.] Append. 26, the value of the 
use to the defendant is stated as the rule of 
damages. The injury done to the character 
of the plaintiffs wjis by the defendants mak- 
ing an inferior article, the reduction of the 
price by competition are merely speculative 
damages; the actual damage sustained, is to 
be ascertained as in cases of waste, the value 
of the propei-ty or estate wasted. The actual 
loss sustained by the infringement of a pat- 
ent, is the profit made by the defendant while 
he uses the invention, the saving of labour 
by the improved machine, without regarding 
the value of the use of the parts not patented; 
the difference in the profits resulting from 
the use of the old as compared with the new, 
calculated by the time and extent to which 
the defendants have used it, is the true rule. 
In this consists the difference between a 
common law tort and a patent tort, in the 
former the jury have a "discretion in award- 
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ing damages, in the latter they have a stand- 
ard prescribed to them, as definite as on a 
contract for the payment of money or the de- 
livery of goods; the damages cannot exceed 
the interest, so in patent eases, the defend- 
ant's profits are the measure of the plain- 
tiffs loss. 

Mr. Cadwalader and Mr. Sergeant, for plain- 
tifCs. 

The third section of the act of 1800 is a sub- 
stitute for the fifth section . of the act of 
1793, and actual damages mean, the injury 
tictiially sustained, and the consequences of 
the infringement, which are not too remote to 
be traced to it, the words "for or by reason 
of," &c. put a patent tort on the same foot- 
ing as any other tort Gray v. James [supra]. 
A consequence of increased competition is a 
reduction of profits, the putting an inferior 
article into the market tends to throw out the 
pressed knob and substitute the blown knob 
in its place, whereas, on a fair comparison, the 
pressed are preferred. Here, as the infringe- 
ment has been intentional, the plaintiff ought 
to recover the difference between the cost and 
the selling price of the knobs made by the 
-defendants, by the use of the plaintiffs' im- 
provement, which the jury have not exceed- 
ed, though they might have made an allow- 
ance for damages occasioned by wilful vex- 
ation, as may be done in trover. 6 Serg. & 
R, 426. No new trial will be granted, un- 
less there has been a plain mistake in law or 
fact (3 Bin. 320); or if damages are too small 
or too large, uuless for some other cause in 
addition {Walker v. Smith [Cases Nos. 17,086 
and 17,087]). The ease in Comb. 357, 358, 
only shows that the jury will not be allowed 
to exercise a despotic power. In Whittemore 
V. Cutter [supra], 330 dollars were given for 
merely making the machine, and a new trial 
refused. S, P., Gray v. James [supra]. These 
<;ases establish the rule that the jury may 
judge of the actual damage, as in the case 
of tort generally; those which affect the per- 
son or reputation of another are exceptions. 
The true question is, not what profits the de- 
fendants have made by the infringement, but 
what loss the plaintiffs have sustained; of 
this the jury are the proper judges, and the 
-court wiU not disturb their verdict, unless they 
■decide positively that the plaintiffs have not 
sustained 500 doUars damages in any view of 
. the case. The jury may ascertain the dam- 
ages from any cause which has injured the 
plaintiff, the diffieidty of liquidating them im- 
•der any definite head, as a matter of account, 
is no objection to their putting an estimate 
■on the amount; as the loss of sales which the 
plaintiffs would have made had there been 
no infringement. In a word, the jury may al- 
low the plaintiff whatever they may think 
from tlie evidence he has lost by the violation 
of his right by the defendants, and put him 
in the same situation as if he had had the ex- 
-clusive use of his invention during the time 
the defendants have used it. 



HOPKINSON, District Judge. The motion 
for a new trial in this ease is rested on the 
alleged excessiveness of the damages. The 
act of congi-ess gives the rule of damages, and 
if it has been violated, the verdict ought not 
to stand; on the other hand, the finding of a 
jury on a question so peculiarly within their 
province, will not be disturbed, unless it be 
made dear that they have disregarded and 
exceeded Uie measure of the law. 

The congress of the United States, after two 
attempts, which proved to be unsatisfactory, 
to fix the amount of damages to be recov- 
ered from any person who should make, de- 
vise, use or sell the thing whereof the exclu- 
sive right is secured to a patentee, by an act 
passed on the 17th of April, 1800, established 
a rule which has since remained as the law of 
such cases. The third section of the act en- 
acts, that any person offending as above men- 
tioned "shall forfeit and pay to the said pat- 
entee, his executors, administrators and as- 
signs, a sum equal to three times the actual 
damage sustained hy such patentee, his execu- 
tors, administrators or assigns, from or by rea- 
son of such offence." The practice under this 
act has been for the jmy to find the actual or 
single damages, which are afterwards trebled 
by the order or judgment of the court 

It is obvious that the directions of the last 
act of congress are not, and could not be pre- 
cise on such a subject, and that a considerable 
latitude is necessarily given to the jury in 
estimating what they shall consider to be the 
actual damage sustained by a patentee by 
the violation of his right; and the courts of 
the United States have shown no disposition 
to draw the power of the jmy, in this respect, 
within close and narrow limits. The elements 
of such a calculation in various cases that oc- 
cur, are so various, and sometimes in their 
nature so uncertain, that the estimate of a 
jury must be very extravagant to enable the 
court to say, that they have so disregarded 
Hie rule of the law, and so clearly exceeded 
the limits of their authority, that their verdict 
cannot be supported. Are the jury to take as 
the actual damage sustained by the patentee, 
the benefit or profit made and received by the 
offender by the use of the invention? or the 
profit which the patentee would have made 
by the same use of his invention, but has lost 
by the illegal interference with his right? 
May they deduce the la'tter from the former, 
and consider proof of the profits made by the 
offender to be evidence in fact of the injury 
or damage sustained by the patentee? This 
is broad ground, on which the jury may right- 
fully move; and the error of their calculation 
must be made clear and certain, before the 
court can undertake to correct it by over- 
throwing their verdict Still wider limits have 
been insisted upon for the jury by the coun- 
sel of the plaintiffs. They have contended 
that, as an item in the estimation of actual 
damages, the jury may examine and deter- 
mine the loss sustained by the reduction of 
the price of the articles manufactured by the 
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patented machine, in consequence of tbe com- 
petition brought mto the market against them, 
when the patentee had a right to a monopoly; 
and going yet fm-ther, they say, that the in- 
jury done to the reputation of the manufac- 
ture, by the inferior skill and workmanship 
of the offender, may be faiiiy and legally 
brought into the calculation of actual damage. 
Whether this may or may not be done, must 
depend upon the particular case under consid- 
eration, and the nature of a question of dam- 
ages shows that what may be a good rule in 
one case, would be altogether inadmissible in 
another. " All the items or elements above 
mentioned may be brought into the account, 
provided that there be evidence satisfactory 
to the jury to bring them within the charac- 
ter and description of "actual damages," prov- 
ed in fact to have fallen upon the plaintiff, 
"from or by reason of" the offence of the de- 
fendant; but they should not be allowed when 
they are merely hypothetical, imaghiary or 
speculative. It is not enough that injury may 
have been suffered by these mQans; the- 
plaintiff has a right to recover only such dam- 
ages "as he can actually prove, and has in fact 
sustained." It must not rest in conjecture, 
but must be susceptible of proof, and be ac- 
tually proved. 

While the courts of the United States sit- 
ting on patent eases, have adhered to these 
principles in their construction of the act of 
congress, they have not been inclined to in- 
terfere with verdicts, but keeping them 
within this boundary, have rather given a 
loose rein to juries in the exercise of their 
power over the damages. This is abundant- 
ly shown by the cases referred to at the 
bar. In Whittemore v. Cutter [Case No. 
17,601], decided in 1813, the question of the 
damages to be recovered for the violation 
of a patent right, was considered by Judge 
Story, In that case, the plaintiff proved 
only that the defendant had made his pat- 
ented machine, and not that he had ever 
used it. Here there was neither profit made 
by the defendant or lost by the plaintiff, nor 
any reduction of the price of the article 
manufactured by a competition in the mar- 
ket; nor an injury to its reputation by in- 
ferior workmanship. Where then are we to 
look for the constituents of damage in such 
a case? The counsel for the plaintiffs eon- 
tended, "that although there is no evidence 
of actual damage, the jury ought to give 
damages either to the full value of the ex- 
pense of making the machine or of the price 
at which such a machine might be sold." 
The judge rejected these pretensions for the 
most satisfactory reasons. He stated to the 
jury, that "it is clear by the statute that only 
the actual damages sustained can be given;" 
and he explains this actual damage to mean 
"such damages as the plaintiff can actually 
pi'ove, and has in fact sustained, as contra- 
. distinguished to mere imaginary or exem- 
plary damages." This is a rational and sat- 
isfactory interpretation of the phrase. The 



judge thus instructs the jury, that "if they 
are of opinion that a use of the machine is- 
actually proved, the rule of damages should 
be the value of the use of such machine,, 
during such illegal use." This language is- 
not exactly precise. It is not clear whether 
the judge would be understood; when he 
speaks of the value of the use of the ma- 
chine, "he means its value to the illegal use 
of it, or the value which its owner could or 
might have derived from it during the time- 
of the illegal use." The rules are or may 
be very different. If the latter were intendr 
ed by the judge, it is in fact the direct and 
actual damage sustained by the patentee? 
if the former, it is the profit or advanta"ge- 
made of the machine by the offender, which 
may be more or less than tbe patentee- 
would have derived from it. We see, how- 
ever, no objection to another explanation of 
the language of the judge, that is, that the 
jury ought to take the value of the use of 
the machine to the spoliator, not as the di- 
rect ground of their verdict, but as a test or 
means by which, in the absence of other 
proof, they might estimate the damage done- 
to the plaintiff. In either construction the 
judge meant to conform to the language of 
the act of congress, and affirm the rule he 
set out with, "that only the actual damage 
sustained can be given." The jury gave 
350 dollars single damages, finding at thfr 
same time, "that the defendant was guilty 
of making the machine only;" no attempt 
appears to have been made to disturb the- 
verdict, although the judge had charged the 
jury, that in such a case, "the plaintiff can 
recover nominal damages." 

The case of Gray v. James [Case No. 
5,718], decided in this circuit in 1817, was an 
action for violating the plaintiff's patent 
right in the art of cutting and heading nails- 
by one operation. Jacob Perkins was the 
inventor of this machine, which was so de- 
fective that, after a "trial, it was altogether 
abandoned; and it did not appear that it 
had ever been used afterwards by any per- 
son. The defects of Perkins's patent were 
cured by one Jesse Reed, who patented his 
improved machine; but the two machines 
were precisely on the same principle. The 
jury gave a verdict for the plaintiff, and 
assessed his single damages at 750 dollars. 
A motion was made on the part of the de- 
fendant for a new trial and in arrest of 
judgment. ^ One of the reasons in support of 
the motion was, that the damages given by 
the jury were excessive, and the argument 
was, that Perkins's machine was acknowl- 
edged by himself to be worthless; and that 
it was in fact thrown away as a useless- 
thing, and was so considered by those who 
knew any thing about it, consequently his 
assignees sustained no damage by the use 
which the defendant made of it. The judge 
was of opinion that "the premises may be 
admitted, and yet the argument terminated 
in what Is called a non sequitur." We can- 
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not say that we are satisfied with the in- 
genious reasoning of the learned judge, to 
support this opinion; nor do we see how the 
owner of a thing, absolutely worthless, and 
which he had thrown away as useless, can 
sustain any actual damages, by the use of 
this thing made useful only by being com- 
bined with some thing else, or so changed in 
its operation by an invention to which the 
owner of the worthless machine had no title 
or claim. He has lost nothing, he has been 
deprived of nothing that was of any value 
to him, what then has been his Injury or 
damage? If the act of congress had given 
the advantage or use made by another of a 
particular machine as the rule of damages, 
then indeed a worthless invention, made 
valuable by an improvement, might entitle 
the inventor to compensation for the use of 
his invention, and perhaps on principles of 
equity and justice, he ought to have it. But 
the law does not take this rule, but the dam- 
ages actually sustained by a patentee by 
the use of his invention, and not the value 
that has been Imparted to it by a subse- 
quent inventor; nor the use which such in- 
ventor has made of it, provided he has not 
by such use inflicted any loss, injury or 
damage upon the patentee. His damages, 
and not another's gain, are made the rule 
for the jury. It is not lilie the case of Whit- 
temore v. Gutter [supra], where the machine 
made by the defendant was the same with 
that patented by the plaintiff, and where we 
have agreed that, in the absence of other 
evidence, the jury may assume the value of 
the use of the machine to the spoliator as 
proof of the damage or injury done to the 
patentee. The judge who decided the case 
of Gray v. James [supra], seems to be hard- 
ly satisfied with supporting the verdict on 
the reasoning we have quoted, for he adds, 
"but the fact is that Perkins's machine was 
proved at the trial to possess intrinsic value 
on the single ground of saving labour, 
whether the value so proved justified the 
jury in finding the damages which they did, 
is a question of which this body were the 
proper judges upon the evidence laid before 
them, and the court sees no reason to find 
fault with them." 

A patentee however whose invention, 
though worthless to himself, has become 
useful to another may not be deprived of it 
without his consent, for it is his property; 
nor can another use it for any purpose with- 
out responsibility to him. Such as it is, of 
much value or little value, or of no value, 
the law has guarantied the exclusive posses- 
sion of it to the inventor, and the law will 
prevent any interference with his right, and 
every use of the thing invented against the 
will of the owner. Although no damages 
can be recovered by the provisions of the 
act of congress, in a ease where no damages 
have actually been sustained, the patentee 
has nevertheless a remedy for the invasion 



of his right peculiarly appropriate for such 
a case. He may have an injunction upon 
the wrong doer, which will prevent the un- 
authorized use of his invention, and put it in 
his power to compel the invader either to 
abandon it or make him a just compensa- 
tion for the use of it. The court would ex- 
ercise this power to do what is right and 
equitable between the parties, and so as to 
prevent imposition and wrong by either. 

Without embari'assing the question now 
to be decided with a review of all the evi- 
dence that has been brought into the dis- 
cussion. It will be sufficient to advert to the 
admitted fact that the defendants manu- 
factmred five hundred and seventy-one idozen 
' of glass knobs, by the use of the machine 
invented and patented by the plaintiifs; all 
of which were sold by the defendants, with 
the exception of some that were imperfect. 
From the bill produced of one of the sales, 
these knobs were sold at a great profit. The 
profit obtained by the defendants on the sale 
"Of these knobs was a fair and legal subject 
for the calculation and judgment of the 
jury on the evidence laid before them; and 
they had the same right to take this profit 
as the rule or measure by which they would 
estimate the actual damage sustained by the 
plaintiffs by this invasion of their rights. 
Although the profit gained by the defend- 
ants is not the amount to be recovered by 
the plaintiffs as their damage, yet It is that 
from which a calculation or estimate of that 
damage may be rightfully made by the jury. 
If in this case the jury have taken this profit 
as their guide and measure in assessing the 
actual damage sustained by the plaintiffs, 
can the court say that they have done wrong, 
or that under the evidence laid before them 
we could give them a better rule? Can we 
say that they have exceeded the power and 
discretion allowed to them, so that it be- 
comes the duty of the court to undo all that 
they have done, and set aside their verdict 
as contrary to the law or evidence of the 
case? we think not. 

If the payment of the sum for which a 
judgment must be rendered 'against the de- 
fendants shall be oppressive or Inconvenient 
to them we shall regret It, because they ap- 
pear to have acted under a mistaken opinion 
of the rights of the plaintiffs, from misin- 
formation in relation to the validity of their 
claims of invention, and not from an ob- 
stinate or malicious design to injure them or 
benefit themselves by a wilful disregard of 
the rights of the plaintiffs. An intelligent 
and impartial jury have passed upon the 
case; "and the court sees no reason to find 
fault with them." The plaintiffs having es- 
tablished their right, and having no reason 
to apprehend any further interference with 
it, It would have been satisfactory to the 
court If some reasonable and liberal com- 
promise could have been made with the de- • 
fendants, who appear to be industrious and 
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useful mechanics, wMcli T7ould have made 
-our judgment unnecessary. We do not feel 
authorized to press the suggestion further. 
Rule discharged. 



Case No. 17,586. 

"WHITNEY et al. v. The BMPIIIE STATE. 

[1 Ben. 57.] 1 

District Court, E. D. New York. May, 1866. 

Collision in Hell G-ate— Steamer akd Schooner 
—Beating odt Tit agk— Steamer not Stop- 
ping — Evidence— Statements of Ckew. 

1. The schooner Gold Fish was coming 
through Hell Gate to New York, on an ebb 
tide, with a sis-knot breeze from W.N.W. She 
stood over from Negro Point, close-hquled on 
her starboard tack, tilF near Hallett's Point, 
and then tacked off to the northward. Before 
going but a short distance, she was run into by 
the Empire State, which was bound from New 
York. The collision occurred in the afternoon. 
For the steamboat it was urged: (1) That the 
schooner, after coming about, ought to have 
remained in the wind long enough to allow the 
steamboat to pass her. (2) That the schooner 
was negligent, in that after she came about 
she let her sheets flow, and remained in the 
steamboat's track. (3) That the schooner did 
not run out her tack towards Hallett's Point. 
Rdd, that the circumstances make out a case 
where the burden of proof is on the steamboat 
to show by preponderating evidence that she 
was prevented from passing in safety by some 
fault -in the management of the schooner. 

2. It was not the duty of the schooner to re- 
main in the wind. What the law requires of a 
sailing vessel in a narrow channel is to beat out 
her tack, and having done so, to come about 
with all possible dispatch upon the other, leav- 
ing to an approaching steam vessel the respon- 
sibility of being in a position to enable her to 
do so without danger. ' 

[Approved in The Northern Warrior, Case 
No. 10,325. Cited in The Kree State, Id. 
5,090; The Renovator. 30 Fed. 195: The 
Servia, Id. 508; The A. W. Thomoson, 39 
Fed. 116.] 

3. Though there may be cases where a de- 
parture from this rule would be justified, and 
even required, the present is not one. No sail- 
ing vessel in Hell Gate can be asked to check 
her headway to enable a steamboat to pass 
her at Hallett's Point. 

4. The weight of evidence is against the de- 
fence that the schooner's sheets were let loose. 
Testimony of the men on board the schooner, 
respecting their own acts, must be considered 
as outweighing the statements of persons from 
the steamboat. 

[Cited in The Hope, 4 Fed. 93.] 

5. The rule requiring a sailing vessel to beat 
out her tack does not require her in all cases 
to go as near the shore as the depth of the 
water will permit, without reference to other 
exigencies. A schooner tacking above Hallett's 
Point is entitled to come about in time to insure 
avoiding the reef at the Point, and the place 
must vary according to the capacity of each 
vessel and the strength of the wind and tide. 

6. The fact that the answer when put in did 
not deny the averment of the libel that the 
tack was nroperly beat out, is to be considered 
on a conflict of testimony on that point, even 
though the answer was allowed to be amended 
on the hearing by inserting such a denial. 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



7. Evidence of conversations with the crew 
of the schooner is entitled to little weight in 
determining disputed questions of fact, especial- 
ly where the statements are denied by the 
witnesses on the stand, and are inconsistent 
with the cotemporary act of demanding pay for 
their vessel. 

[Cited in The Hope, 4 Fed. 96; The Roman, 
14 Fed. 62.] 

8. The steamer was in fault in not stopping 
in time, and that, having selected the most haz- 
ardous course, by not waiting till the schooner 
had passed her to the northward, and having 
failed of success in it, she must be held re- 
sponsible for the damages. 

In admh'alty. 

Benedict, Burr & Benedict, for libelants. 

I. T. Williams, Esq., for claimants. 

BY THE COURT. This aeUon is brought by 
the owners of the schooner Gold Fish, to re- 
cover damages caused by the sinking of that 
vessel in a collision with the steamboat Empire 
State, which oeeuixed at HeU Gate, in March, 
1864. 

The proofs presented by the respective pai*- 
ties, while they are conflicting as to some of the 
main features of the case, establish -without 
serious conflict the foUowmg facts. The schoon- 
er was bound to New York, and reached Hell 
Gate about 4:30 o'clock, p. m., the wind blow- 
ing then a six-knot breeze from about W. N. W. 
and the tide running the strength of the ebb. 
The steamboat Empu-e State was proceeding 
from New York, and when above Blackwell's 
Island the pei-sons in charge of. her saw the 
schooner approaching the Gate, close-hauled 
upon her starboard tack, from Negro Point 
The steamboat then sheered and proceeded on 
toward Hallett's Point, and when near the 
Point, the wheel of the steamer was put hard-a- 
port, in order that she might be on a swing to 
starboard when she should strike the tide at the 
Point, which, owing to the abrupt turn of the 
Gate there, flows rapidly past the point, over 
toward Mill Rock, and at right angles with tlie 
channel below. No other change ia the helm 
of the steamboat was made, nor was her en- 
^ne then stopped, and accordingly the steam- 
boat passed round the Point, swmging as she 
passed it, till she came head to the tide. While 
the steamboat was on the turn, the schooner 
was observed to be coming about. The engine 
of the steamboat was then stopped and backed, 
but before the vessel could get sternway on her 
she came in contact with the schooner, striking 
her on her larboard side, and cutting her down 
so as to make it necessary to run her ashore on 
Ward's Island, where, bemg loaded with lime, 
she took fire and bm:ned up. These eircum- - 
Stances make out a case where the burden of 
proof is upon the steamboat, if she would avoid 
responsibility for the loss, to show by prepon- 
derating evidence, that she was prevented from 
passing the schooner in safety hy some fault 
in the management of the schooner. This bur- 
den has been assumed, and it is contended that 
the proofs show that the schooner was in fault 
for not remaining in the wind after she came 
about long enough to have- enabled the steam- 
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boat to pass by outside of her. There is evi- 
dence in the ease indicating that this view of 
the dutj' of the sailing vessel was entertained 
by those in charge of the steamboat, and that, 
in choosing their course for passing the schoon- 
.er, they relied in some measm-e upon the schoon- 
er's aiding them by remaining in the wind. In- 
deed, one of the witnesses gi-eatly relied on 
by the respondent makes the failure of the 
schooner to do this his principal ground of ob- 
jection to the navigation of the schooner. But 
this objection rests upon a misapprehension of 
the duty of a sailing vessel under eh-eumstanees 
liice the present. What the law requires of a 
sailing vessel in a narrow channel is to beat out 
her tack, and having beat it out, to come about 
with aU proper dispatch upon the other, leaving 
to the steam vessel the responsibility of behng 
in a position to enable her to do so without 
danger. This is the general rule, and although 
there may be cases where a departure from it 
would be justified, and even required, the pres- 
ent is not one. In the swift tide and dangerous 
channel of Hell Gate, no sailing vessel can be 
asked to cheek her headway to enable a steam- 
boat to pass her at Hallett's Point. See Twi- 
bell V. The Keystone, Nelson, J. [Case No. 14,- 
285]. This objection to the navigation of this 
schooner must therefore be overruled. 

The next objection taken by the respondent is 
that the schooner, after she came about upon 
her larboard tack, flowed up her sheets, and 
so remained, with her broadside to the steam- 
boat, and directly In her course, when by prop- 
erly handling her sails she could have gone on 
past the bows of the steamboat in safety. 

A careful examination of the testimony of- 
fered upon both sides as to this point has satis- 
fled me that the weight of evidence upon the 
point is clearly in favor of the libellants. The 
pilot and crew of the schooner are positive 
in their statement that the schooner filled away 
and kept full till tie instant of collision, all the 
sheets except that of the gaff topsail being 
properly trimmed. This testimony being of the 
persons actually in charge of the sheets, and 
respecting their own acts, must be considered as 
outweighing the statements of persons from the 
other vessel. Moreover, the statement of the 
crew of the schooner is confirmed by the fact, 
which is nowhere contradicted, that the main 
and jib sheets were both made fast with an 
extra turn which was not intended to be un- 
loosed in tacking, and which was not unloosed 
to make the tack in the present case, and which 
could not, without more delay than here ap- 
pears, have been unloosed after the vessel came 
about head to the steamboat. In addition to 
this, it is to be remarked that the answer makes, 
no allusion to any sucli fault in the navigation 
of the schooner, and that the testimony of the 
crew of the schooner, which was given before 
the point appeared in controversy, when ex- 
amined is found incidentally to disprove the 
charge. I have no hesitation, therefore, in com- 
ing to the conclusion that the schooner cannot 
be held to be in fault in regard to the manage- 
ment of her sails after she came about 



The remaining fault charged upon the sail- 
ing vessel, and the one most strenuously urged, 
is that she did not beat out her starboard 
tack. The duty of a sailing vessel to beat out 
her tacks when meeting a steamer in narrow 
water, is unquestionable; but this rule does 
not require the sailing vessel in aU eases to 
go as near to the shore as the depth of the wa- 
ter will permit, without reference to the other 
exigencies of the channel. In beating through 
a passage like Hell Gate, tacks must be made 
with reference to the safe passing of points- 
and shoals ahead, and when approaching Hal- 
lett's Point with a strong ebb tide, a sailing 
vessel is entitled to come about in time ta 
insure avoiding the reef at that point, al- 
, though she maj^ not be at the time of tacking 
as near the Long Island shore as the depth of 
the water would permit her to go. The end 
of the southern tack of sailing vessels from 
Negro Point is therefore no ftsed point, but 
must vary according to the capacity of each 
vessel and the strength of the wind and tide 
at the time. This being so, it seems clear 
that the opinion of those engaged in the navi- 
gation of the sailing vessel, who knew the ca- 
pacities of their -vessel, and can most accu- 
rately judge as to the effect which the wind 
and tide are having upon her, is entitled ta 
more weight, as showing the proper place for 
the tack, than opinions formed by persons 
aboard a steamboat approaching from below. 
In this case the testimony of the persons on 
board the schooner is positive and emphatic 
that they proceeded as far upon the tack as it 
was safe for them to go. The schooner was in 
charge of a regular HeU Gate pilot of expe- 
rience, and no circumstance is proved which 
would make any departure from this course 
necessaiy or proper, or which would be likely 
to lead to any error of judgment. The steam- 
er was in full view, and there was nothing in 
her method of approaching the tide at Hal- 
letf s Point to indicate that she intended to 
pass to the southward of the schooner. No 
alarm upon the schooner at the time is shown. 
She had a fine working breeze, and, as appears 
in evidence, was a vessel which worked with 
unusual celerity. Moreover, the whole tack 
was necessary for her to insure the passage of 
the Gate, without reference to the presence of 
an approaching vessel. It would seem to be 
highly improbable that under such circumstan- 
ces the pilot of the schooner would have 
thrown his vessel into the wind before his tack 
was accomplished, and when her destruction 
was almost certain to ensue. It would require 
a very strong array of evidence to satisfy the 
mind against the positive statements of the 
persons working the schooner, and against all 
the probabilities of the case, that so extraor- 
dinaiy a manoeuvre was attempted by the 
schooner. The evidence introduced by the re- 
spondent upon this point I have examined 
with care. I find some of it positive to tlie ef- 
fect that the schooner tacked in mid-channel; 
other portions of it I find are inconsistent with 
the testimony given by the libellants; and aft- 
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ev giYing to it all the TveigM to \7liicli it is 
•entitled, it lias failed to convince my mind 
that the management of the schooner was 
faulty in not heating out her tack. With re- 
gard to this fault also, I notice that the origi- 
nal answer filed in the cause made no mention 
of it, and did not deny the averment of the 
libellants that the tack was properly beat out; 
-and although when the cause was called on for 
hearing, upon the application of the respond- 
-ent, the answer was permitted to he amended 
by Inserting a denial of this averment, so that 
issue is now properly taken upon this ques- 
tion of fact, yet in determining it, the circum- 
■stance that while it is now made the principal 
issue, no such feult was charged by the own- 
ers of the steamer when they swore to and' 
jSled their answer, is entitled to be considered. 
If the omission to beat out the tack was theij 
•deemed the great fault on the part of the 
schooner, it is difficult to account for its omis- 
sion in the original answer, when the facts 
attending the collision were fresh in the recol- 
lections of alL 

Looking at the whole case, my conclusion is 
that the collision in question was not caused 
by any fault of the schooner, but by the fault 
•of the steamboat in not stopping in time to 
allow the schooner to beat out the tack and 
pass the steamer's bows in safety. The testi- 
mony of the pilot of the steamer shows this. 
He states that when he saw the schooner, he 
determined to pass to the northward of her, 
.and expected her to tack to the southward of 
him as he was passing, and come out under his 
Btern. The steamboat was accordingly sheer- 
ed, but not stopped, below Halle^t's Pomt, and 
when she struck the tide, in passing the Point, 
was allowed to take it more broadly upon her 
«ide than usual, which would have the effect 
to carry her fturther to the northward. The 
-effort to time the speed of the steamer, so as 
to bring her opposite the schooner at the time 
of the tack, failed. The schooner, under the 
full strength of a powerful tide and full breeze, 
.and being, as appears in evidence, an uncom- 
monly quick worker, reached her place for 
tacking' sooner than was anticipated, and when 
it was impossible for the steamer to pass her 
bows to the northward as had been intended. 
The engine was at once stopped and reversed, 
-and with the helm hard-a-port, an effort was 
made to pass to the southward; but owing to 
the position which the steamer had assumed in 
the tide, she could not sheer rapidly to star- 
hoard, and before she had time to change her 
• direction materially, the schooner was under 
her bows. Had the steamer taken up the tide 
in the ordinary manner, intending to pass to 
'the southward of the schooner, it is quite pos- 
■ sible, as the event showed, that she might have 
passed in safety, for a small sheer would have 

- swung the steamboat sufficiently to have clear- 
ed the schooner. But however this may be, 
had the steamer stopped her engine before she 

" began to pass the point, all possible danger of 

- collision would have heen avoided. It cannot 
.be claimed that there was any difficulty in 
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her stopping below the point; and if, as proved 
by some of the witnesses, and as conceded 
by the counsel of the respondent, the tack was 
made when the steamer was abreast of Flood 
Rock, it was clearly the duty of the steamer to 
wait a moment before attempting to pass the 
point. Having selected the most hazardous 
course, and having failed of success in it, she 
.must be held responsible for the damages 
which ensued. In arriving at this conclusion, 
I have attached little or no importance to the 
great mass of testimony introduced in the 
case, relating to conversation had with the 
crew of the schooner after the accident. This 
description of testimony, although often prov- 
ed in actions for collisions, has, in most cases, 
been held by the court to be entitled to little 
weight, in determining disputed questions of 
facts appeitaining to the navigation of the 
respective vessels; and where statements are 
denied by the witnesses upon the stand, and 
seem inconsistent with the cotemporary act of 
demanding payment for their vessel, I dismiss 
the evidence as of too xmcertain a character to 
be relied on. The decree must be in favor of 
the libellants, with an order of reference to 
ascertain the amount of their damages. 

[For a hearinfr on exception to the commission- 
er's report, see Case No. 4,473.] 
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WHITNEY V. FORT. 

[Cited in Motte v. Bennett, Case No. 9,- 
884. Nowhere reported; opinion not now ac- 
cessible.] 



Case Wo. 17,588. 

WHITNEY V. FORT. 

[Cited in Phil. Pat. 416; Wilton v. The RaU- 
roads. Case No. 17,857; Motte t. Bennett, Id. 
9,884. See Whitney v. Garter, Id. 17,583, 
where an extended quotation from the opinion 
is given. Nowhere more fully reported; opin- 
ion not now accessible,] 
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Case No. 17,589. 

WHITNEY V. HUNTT. 

[5 Crunch, C. C. 120.] i 

Circuit Court, District of Columbia. March 
Term, 1837. 

AUTHBSTICATIOS OF DEPOSITIONS — NEGOTIABLE 
IXSTBUMENTS— DeSIAND OF PAYMENT— ADMISSI- 

BiLiTi' OF Deceased Notarx's Books— Province 
OP Jury. 

1. A deposition taken in Louisiana before a 
person who calls himself "a commissioner duly 
appointed by the district court of the United 
States for the Eastern district of Louisiana, 
under and by virtue of the act of congress [2 
Stat. 679] entitled 'An act for the more con- 

"^ [Reported by Hon. William Cranch, Chief 
Judge.] 
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venient taking of affidavits and bail in civU 
causes depending in the courts of the United 
States,' " and inclosed and directed to the 
clerk of this court, may he read in evidence 
to the jury, Tvithout further authentication. 

2. Extracts from the notarial book of a de- 
ceased notary in Louisiana (proved by a wit- 
ness who has the lawful possession of the book, 
and is authorized by the laws of Louisiana to 
certify the same) may be given in evidence in 
this court, to prove demand of payment of a 
promissory note, and notice to the indorser, 

3. The court will leave it to the jury to de- 
cide, from the evidence, where the indorser 
(the defendant) resided when the note fell due, 
and whether the post-office to which the notice 
was sent was the nearest post-office to the de- 
fendant's residence; and will instruct them that 
if the notice was put into the post-office and 
directed to the defendant at the post-office near- 
est to his residence, it was sufficient notice, and 
that the holder had used due diligence in that 
respect. 

Assumpsit [by Joseph Whitney] against 
[Thomas F. Huntt] the indorser of three 
promissory notes of Moses PufiEy, dated at 
New Orleans on the 23d of June, 1824, and 
payable respectively, at one, two, and three 
years, each note being for the sum of §363.- 

81%. 

Upon the trial, Mr. Hale, for the plaintiff, 
offered to read, in evidence to the jury, the 
deposition of one Felix Percy, taken before 
T. W. OoUens, who certifies himself to be "a 
commissioner appointed by the district court 
of the United States for the Eastern district 
of Louisiana, under and by virtue of the 
act of congress, entitled, 'An act for the 
more convenient taking of affidavits and bail 
in civil causes depending in the courts of the 
United States.* " The deposition was sealed 
up by the commissioner, and directed "to the 
clerk of the circuit court of the District of 
Columbia, for the county of Washington." 
The act of congress referred to is the act of 
the 20tlx of February, 1812, c. 348 (2 Stat. 
679), which authorizes the circuit court of 
the United States, in any district, &e., "to 
appoint such and so many discreet persons, 
in different parts of the district, as such 
court shall deem necessary to take acknowl- 
edgments of bail and affidavits; which" 
"shall have the like force and effect as if 
taken before any judge of the said court," 
&c. And by the act of March 1, 1817, e. 
30 (Pamph. Laws, 212, 3 Stat. 350), entitled, 
" An act in addition to an act, for the more 
convenient taking of affidavits and bail in 
civil causes depending in the courts of the 
United States," it is enacted, "That the com- 
missioners who now are, or hereafter may 
be, appointed by virtue of the act entitled an 
act for the more convenient taking of affi- 
davits and bail in civil causes depending in 
the courts of the United States, are hereby 
authorized to take affidavits and bail in civil 
causes, to be used in the several district 
courts of the United States; and shall and 
may exercise all the powers that a justice or 
judge of any of the courts of the United 
States may exercise by virtue of the thirtieth 
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section of the act entitled an act to establish 
the judicial courts of the United States." By 
the act of April S, 1812 (2 Stat. 701), the dis- 
trict court of the United States, for the state 
of Louisiana, has the powers of a circuit 
court. 

R. S. Coxe, for defendant, objected to the 
deposition, and contended that the commis- 
sioners, under the act of 1812, were only au- 
thorized to take depositions, &c., in causes 
depending in their own courts, or in the dis- 
trict courts, under the act of 1817. That 
the appointment of the commissioner should 
be authenticated by the record; and the dep- 
osition should have been directed to this- 
court, and not to the clerk. 

THE COURT (MORSELL, Circuit Judge, 
contra) permitted the deposition to be read. 
It went to prove the entries made in the 
notarial book of a deceased notary-public, in 
New Orleans, as to the demand of payment 
of the notes, and the notice given to the in- 
dorser, the defendant. By those entries it 
appeared that payment of the first note was 
demanded of the maker in person, and notice 
given in person to the defendant. That the 
notice as to the second note, was by letter 
addressed to the defendant, "at Camp's Post-. 
Office, near Iberville, Louisiana.-^' And as to 
the third note, by letter addressed to the 
defendant, "in the Parish of Iberville, in. 
Louisiana," Parol evidence was also offered 
that the defendant said that in regard to two 
of the notes, the plaintiff would be unable 
to prove notice to him; that he did not live- 
in or near Iberville when the same fell due. 
He also mentioned Baton Rouge as a place 
in or near which he resided at the time. 
Evidence was also given that Iberville is a 
large parish in Louisiana, on- botli sides of 
the Mississippi; that on the east side it ex- 
tends up to within about ten miles 'of Baton 
Rouge, and on the other side, opposite or 
nearly opposite Baton Rouge, and many 
miles below. That the defendant was aa 
officer in the army, and was on public serv- 
ice during the time he resided up the Mis- 
sissippi; and that the arsenal and military- 
post of the United States was at or imme- 
diately in the vicinity of Baton Rouge, on 
the side of the river opposite to the town 
of Iberville, and several miles therefrom. 
Whereupon the defendant's counsel prayed 
the court to instruct the jury, that from the- 
evidence aforesaid they could not infer that 
due notice was given to the defendant of 
the demand and refusal of the maker of 
said notes, to charge the indorser. 

But THE COURT refused to give the in- 
struction as .prayed, and instructed them that 
if they should be satisfied, by the evidence, 
that the defendant resided at or near Iber- 
ville, In Louisiana, at the time of the protest 
of the said note, payable two years after 
date, and that Camp's Post-Office, mentioned 
in the certificate of the deceased notary, as 
stated in the deposition of Felix Percy, was. 
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the post-office at Iberville, and that it was 
the nearest post-office to the residence of the 
defendant at that time, it was sufficient no- 
tice to the defendant, and that the holder 
had used due diligence in that respect. To 
which refusal and instruction the defendant 
excepted, as well as to the admission of the 
deposition of Pelix Percy. 

The jury found a verdict for the plaintiff, 
for the amount of the two first notes. 

No writ of error was issued, and the judg- 
ment was satisfied. 



Case Wo. 17,590. 

WHITNEY V. JANESVILLB GAZETTE. 

[5 Biss. 330; i 5 Chi. Leg. News, 469.] 

Circuit Court, W. D. Wisconsin. June, 1873. 

Libel Defised — Malice — JasTiFicATiox— Miti- 
gating ClUOUMSTAXOES— PlAISTIFP'S 

Bai> Character. 

1. Printed slander is a higher offense than 
merely speaking the defamatory words. 

2. A publication without justification or law- 
ful excuse, and calculated to injure the reputa- 
tion of another, and expose him to hatred or 
contempt, 'is a libel. 

3. The words are to be taken in their ordi- 
nary sense, and if directly calculated to de- 
grade a man in the estimation of his acquaintan- 
ces, and to injure his business character, they 
are actionable per se, without proof of malice 
or special damages. 

4. An account of an assault and battery, if 
correctly given as an item of local news, can- 
not be complained of. But though the plain- 
tiff may have been the aggressor, and have vio- 
lated the law, this did not authorize the writer 
to go outside of the transaction, and reflect 
upon the plaintilFs personal and business char- 
acter, unless the strictures were true. 

5. If the charge is false, malice need not be 
proved, it will be implied. Good motives will 
be implied from the truth of the charge. 

6. The truth of the publication is the only 
perfect answer and bar, and the justification, 
to be complete, must be co-extensive with the 
libel. 

7. If mitigating circumstances are offered in 
evidence, to repel the presumption of malice, 
it must be shown that the defendant knew of 
them at the time of making the charge. 

8. Defendant may show that plaintiffs repu- 
tation sustained no injury, because he had none 
to lose. 

9. He is presumed to be of good character im- 
til the contrary is shown, and the burden of 
proof is on the defendant. It is his general rep- 
utation, and not his reputation as to any par- 
ticular transaction, which is in issue. 

This was an action of libel by William H. 
Whitney against the Janesvllle Gazette. The 
alleged libelous publication consisted of an ar- 
ticle about three-fourths of a column in length, 
published in the issue of January 24, 1871, 
and headed "A Desperate Assaxilt on a Peace- 
able Citizen." It gave an account of an as- 
sault by the plaintiff upon one TompMns, a 
jeweler in Janesville, in his store. The plain- 
tiff entered by breakhag the glass In the wm- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 



dow. The affair took place in one of the most 
prominent streets in Janesville, and created 
considerable excitement at the time. The 
plaintiff laid his damages at §10,000. 

L O. Sloan and H, S. Orton, for plaintiff. 
Charles G. Williams and J. B. Cassoday, for 
defendant. 

Before DAVIS, Chrcuit Justice, and HOP- 
KINS, District Judge. 

DAVIS, Circuit Justice (chargmg jury). 
This case has been tried with eminent ability» 
and it becomes the duty of the court before 
you pass upon it, to aid you, within legal 
rules, in reaching a proper conclusion. This 
action is for printed slander, which has al- 
ways been regarded as a much higher offense 
than where the defamatory words were mere- 
ly spoken. In %vritten, or printed slander, the 
act is more deliberate than barely speaking 
the words, and the injury resulting from the 
publication more serious and misctdevous. On 
this account, written or printed slander is 
punishable by indictment, as well as by civil 
action, which is not the case with oral slan- 
der. 

A publication without justification or law- 
ful excuse, which is calculated to injure the 
reputation of another, by exposing him to 
hatred or contempt, is a libel. The effect of 
the words used is the test of whether they are 
actionable or not, for the injuiy caused by 
the slander depends on the meaning which 
any reasonable man would give to the words 
on reading them. The ordinary sense of 
those words is to be taken as the meaning of 
the party who employs them. And if the 
Import of the words, as they may be fairly 
understood by those who read them, is di- 
rectly calculated to degrade the man in the 
estimation of his acquaintances, and to injure 
his business character, they are in themselves 
actionable, and do not require proof of malice, 
or that any special damage has resulted from 
their publication, for every one is presumed 
to intend the natural and necessary consequen- 
ces of his own conduct. To say of a person 
that he is a professional swindler, is action- 
able, because every one would understand that 
the accusation was that he made a practice 
of defrauding others by imposition or arti- 
fice. And to accuse a man of bringing an- 
other to financial ruin, by his machinations, is 
libelous. Such a charge necessarily conveys 
the idea that the accused party, by contriv- 
ance, brought about this result, and is a seri- 
ous damage to his reputation. 

Whether the particular publication which 
is the subject of this inquiry is within the 
rules which we have laid down for your guid- 
ance, and therefore libelous, is a question up- 
on which you are to exercise your judgment, 
and pronounce your opinion as a question of 
fact. The whole article is to be taken to- 
gether in determining the character of it. 
It sets out with an account of a serious affray, 
in which the plaintiff and one Tompkins were 
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concerned, and which produced great excite- 
ment in the community of Janesville. The 
■writer then says that this man Whitney (the 
plaintiff in this action) has figured rather con- 
spicuously for some time past, to the disad- 
vantage of the business interests of Janesville, 
and then proceeds to give an account of Whit- 
ney's dealings with S. C. Spaulding, Mr. Den- 
ell, W. li. Gookins and Tompkins, upon whom 
the assault was made, and after stating that 
Tompkins, while Whitney was absent, locked 
the store door, to prevent Whitney from pack- 
ing up the goods imtil some sort of a settle- 
ment was effected, says: "This was the occa- 
sion of the assault which produced great ex- 
citement for a time, as the sympathies of the 
public are with the victims of this profes- 
sional swindler." The article winds up as 
follows: "Mr. Whitney is a resident of New 
York city, and has his headquarters on Broad- 
way. We understand that his ways are not 
as light as are those of good and honest men." 

The account given by the writer of the occa- 
sion and circumstances attending this assault 
and battery are not complained of, and the 
evidence relating thereto offered by the de- 
fendant was excluded by the eoui-^ as not 
pertinent to the issue. This account, as an 
item of local news, if correctly given, could 
not be complained of. 

It may be that Whitney may have been the 
aggressor in this assault, and may have vio- 
lated the law, and behaved badly; but this 
did not authorize the writer to go outside of 
this transaction and compose au article re- 
flecting injuriously upon Whitney's personal 
and business character imless the strictures 
were true. It is for the statements contained 
, in this portion of the article that the plaintiff 
sues. Taking the whole article together, what 
does it mean, and what would men of ordinary 
intelligence understand by it? It is for the 
jury to say. Do the words used convey the 
meaning that Whitney was guilty of dishonest 
practices in his business dealings with the sev- 
eral persons mentioned? If so, unless they 
are true, the plaintiff has suffered, and is en- 
titled to compensation for publication. It is 
true, there is no action for the words of mere 
general abuse, but do not these words import 
that Whitney dealt dishonestly with the per- 
sons named? Could the writer have meant to 
charge anything less than this, when he winds 
up his account of Whitney's transactions in 
Janesville, by stating that the sympathies of 
the public were with the victims of this pro- 
fessional 'swindler, and could the reader of 
the article have understood it in any other 
way? 

Whether the reader of this article would 
understand the writer as intending to" charge 
Whitney with swindling everybody with 
whom he had dealings, or only those persons 
who are named in the article, may admit of 
some question. It is for the jury to say 
whether .this charge was meant and would 
be understood as being restricted to Whitney's 
dealings with Spaulding, Denell, Gookins and 
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Tompkins. And it is for the jury to say 
whether or not the injury to Whitney is great- 
er or less, according to the enlarged or re- 
stricted sense of these words, as they may 
find them to have been used. In connection 
with this point the closing part of the article 
Is to be considered by the juiy. It winds up, 
as we have seen, by stating the residence of 
the plaintiff, and that the writer understood 
"that his ways are not as light as those of 
good and honest men." Were these words 
meant, and would they be understood aS ap- 
plying to the Janesville transactions, or to the 
general character of the plaintiff? If the lat- 
ter, then the jiuy are to say whether or not 
they convey a general charge of dishonesty, 
and are calculated still further to bring Whit- 
ney into disgrace and disrepute. 

Does the whole publication hold the plain- 
tiff up to reproach or disgrace in his busi- 
ness relations, either with specific persons 
or the public generally? If so, it is a libel. 
As we have stated, malice need not be prov- 
ed; it will be implied if the charge is false. 
As malice is inferred from the falsity of the 
charge, so good motives will be implied 
from the truth of the charge. And this 
leads us to consider the defenses to this ac- 
tion. There can be but one perfect answer 
and bar to it, and that is that the publica- 
tion is true. And the justification to be 
complete must be co-extensive with the slan- 
der. It is apparent from the evidence that 
the charge of general swindling and dis- 
honest practices has not been sustained. 
Has it been sustained, if the jury believe the 
publication was meant and would be under- 
stood as limiting the charge to the dealings 
with the persons named in Janesville? 

On this point there can be no doubt, for 
there is not a particle of evidence, to show 
that Whitney ever dealt unfairly with 
Spaulding or DeneU, or had anything to do 
with the pecuniary embarrassments of ei- 
ther. Nor is there any evidence that he 
swindled Tompkins or dealt dishonestly with 
him. The most that can be said in regard 
to the evidence on this subject is, that there 
was a misunderstanding in relation to the 
time allowed ^o Tompkins, within which to 
determine whether or not he would buy the 
goods. There was no moral turpitude in- 
volved in the transaction. The defendants, 
then, having failed to show any improper 
dealings with Spaulding, Denell and Tomp- 
kins, were not justified in the charge which 
they made in relation to those dealings. The 
justification to be complete, must extend to 
every part of the defamatory matter, which 
could by itself form a substantive ground of 
action. 

But by the law of this state, the defend- 
ants may prove. In mitigation of damages, 
such facts as tend to prove the truth of the 
charge and yet fall short of it. And it is in 
this view that the jury will consider the evi- 
dence relating to the dealings of Whitney 
with Gookins. It is not the purpose of the 
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court, in view of extended remarks by coun- 
sel on both sides, to comment on this evi- 
dence and explain it. It is one of the main 
features of the case, and presents a question 
of fact, on which the jury are peculiarly 
qualified to pass. If, on fairly considering 
the whole evidence bearing on this point, 
you are of opinion that there is nothing to 
impeach the fair dealing of Whitney with 
Gookins, then the libel in this particular is 
also false, and the offense of the publication 
of it is in no respect mitigated. On the con- 
trary, if the jury believe, from the evidence, 
that Whitney was guilty of dishonest prac- 
tices in his dealings with Gooliins, and tried 
to cheat him, this will be weighed and con- 
sidered by them in mitigation of damages. 
The evidence on the subject consists mainly 
of the testimony of the parties themselves. 
The jury should weigh all the facts and cir- 
cumstances detailed by the parties, and say 
where the truth of the matter is. Mitigat- 
ing circumstances are offered in evidence to 
repel the presumption of malice. Where 
this is the case it should be" shown that the 
defendants knew of them at the time they 
made the charge. On this point, the jury 
will recollect the testimony given by the 
writer of the article and by Gookins, and 
reconcile it, if they can. K they are not 
able to do this, then to say what is the 
truth about it. 

The plaintiff's general character is in issue 
in this action, and the defendants may show 
that the plaintiff's reputation has sustained 
no injury, because he had no reputation to 
lose. This they have endeavored to do by 
the deposition of two witnesses from New 
York, and this proof has been met by the 
deposition of four witnesses fi'om there and 
by the oral testimony of one witness from 
this city. 

We do not care to comment on this testi- 
mony, for the jury will recollect it. It is 
for you to say whether the attack made on 
the general character of the plaintiff has or 
has not been sustained. He is presumed to 
be of good character until the contrary is 
shown, and the burden of proof on this point 
is on the defendants. It is the plaintiff's 
general reputation taken as a whole, and 
not his reputation as to any particular act, 
or in any particular transaction, that is the 
subject of -injury in determining this point. 
The jury will take the ease and do justice 
between the parties. 

The jury found a verdict for the plaintiff for 
eleven hundred dollars. 

NOTE. A publication calculated to make the 
party infamous, odious, or ridiculous, is prima 
facie a libel, and implies malice. White v. 
Nicholls, 3 How. [44 U. S.] 266; Dexter v. 
Spear [Case No. 3,867}; Com. v. Clap, 4 Mass. 
163; Gathereole v. Miali, 15 Mees. & W. 319, 
344; O'Brien v. Clement, Id. 435. Rules of 
construction applicable to a libelous publication. 
Kerr v. Force [Case No. 7,730]. "Libel," de- 
fined. Hillhouse v. Dunning, 6 Conn. 391, 407; 
Steele v. Southwiek. 9 Johns. 214; State v. Par- 
ley, 4 aicCord, 317; Clark v. Binney, 2 Pick. 



113; Cooper v. Greeley, 1 Denio, 347; New- 
braugh v. Curry, Wright, N. P. (Ohio) 47. Tlie 
whole publication, in connection with the cir- 
cumstances, should be construed together. 
Graves v. Waller, 19 Conn. 90, 94. A malicious 
publication is held to be actionable, when speak- 
ing the same words would not be. Thorley v. 
Lord Kerry, 4 Taunt 355; McClurg v. Ross, 5 
Bin. 218; Fonville v. M'Nease, Dud. (S. C.) 303. 
Though an editor has the right to publish the 
fact that a person has been arrested, and upon 
what charge, he has no right to presume that he 
is guilty. Usher v. Severance, 2 Appl. 9. Asper- 
sions upon an author's moral character, printed 
in a criticism on his books, are libelous. Cooper 
V. Stone, 24 Wend. 434. If the defendant in- 
tends to rely on the truth of the publication, 
either in bar or mitigation of damages, he must 
plead it specially. Barrojvs v. Carpenter [Case 
No. 1,058]; Stow v. Converse, 4 Conn. 17, 33; 
Mis V. Woodward, 12 Conn. 262, 289; Ton-ey 
V. Field, 10 Vt 353; Shirley v. Keathy, 4 Cold. 
29; Hagan v. Hendry, 18 Md. 177. In mitiga- 
tion, the defendant may show the general bad 
character of plaintiff, and any fact which tends 
to disprove malice. Sheahan v. Collins, 20 III. 
325; Maynard v. Beardsley, 7 Wend. 560; 
Young V. Bennett, 4 Scam. 43; B. v. I., 22 Wis. 

372. The defendant's justification must be as 
broad as the charge. Skinner v. Powers, 1 
Wend. 451; Brooks v. Bemiss, S Johns. 435; 
StUwell V. Barter, 19 Wend. 487. The truth 
of the libel, when it does not negative the inten- 
tion to defame the reputation of the plaintiff, 
cannot be shown in defense, but it may be shown 
that the purpose was justifiable. Com. v. Clap, 
4 Mass. 163; Com. v. Blanding. 3 Pick. 304; 
and in Swift v. Dickerman, 31 Conn. 285, it is 
held, that the truth in an action of slander can- 
not be shown in mitigation of damages. If a. 
plea of justification is made in good faith, evi- 
dence insufficient to prove it should be consider- 
ed in mitigation. Thomas v. Dunaway, 30 111. 

373. - But if introduced for the purpose of fur- 
ther injuring plaintiff, they are an aggravation. 
Id. Bxit mere failure to prove justification does 
not entitle the plaintiff to exemplary damages. 
Rayner v. Kinney, 14 Ohio St. 283. Where 
mitigating circumstances are offered in evidence 
to repel the presumption of malice, it should be 
shown that the defendant knew of them at the 
time he made the charge. Swift v. Dickerman, 
31 Conn. 285. It is a general rule in actions of 
a criminal or quasi criminal nature, that evi- 
dence of general good character cannot be intro- 
duced, unless the opposite party has offered evi- 
dence attacking the character. Bracy v. Eabbe, 
31 Barb. 273; Shattnck v. Myers, 13 Ind. 46; 
Reed v. Williams, 5 Sneed, 580. 
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WHITNEY V. The MARY GRATWIOK. 

[2 Sawy. 342.] i 

District Court, D. California. Feb. 3, 1873.2 

Master's Lies fok Wages under State Statute. 

The master of a vessel exclusively engaged in 
navigating the interior waters of this state may 
maintain a libel, in rem, for his wages and ad- 
vances — when a lien therefor is created by the 
state law. 
[Cited m The Louis Olsen, 52 Fed. 653; The 
Citv of Norwalk, 55 Fed. 106; The Julia, 
57 Fed. 235; The Louis Olsen, 6 G. C. A. 
608, 57 Fed. 846.] 

[This was a libel for wages by W. J. Whit- 
ney against the scow-schooner Mary Grat- 
wick.] 

1 [Reported by L. S. B. Sawyer, Esq., and 
here reprinted by permission.) 

2 [Affirmed by circuit court, case unreported.] 
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D. J. Sullivan, for libelant. 
Leander Quint, for claimant. 

HOFFMAN, District Judge. Tlie libel in 
this case is filed by the master, in rem, 
against the above named vessel, to recover 
his wages, and for supplies f urnfehed by him 
during various voyages betvreen different 
places on the Bay of San Francisco. The 
claimant excepts, on the ground that the 
master has no lien on which to maintain a 
libel, in rem, for wages or supplies. 

It is well settled that in all suits by mate- 
rial men, for supplies, repairs or other nec- 
essaries furnished to domestic ships, the 
libellant may proceed, in rem, against the 
vessel wherever, by the local law, a lien is 
given to material men for such supplies, re- 
pairs or other necessaries. This right was 
expressly recognized by rule 12 of the su- 
preme court, and though, by the amended 
I'ule of 1859 this right was taken away, it 
has been explicitly declared by the supreme 
court that the amendment was not adopted 
on the ground of any supposed want of ju- 
risdiction in the admiralty courts to enforce 
such liens, but on considerations of policy 
and convenience. In 1872 rule 12 was again 
amended, so as to permit all material men 
to proceed against the ship in rem. This 
last amended rule differs from the original 
rule of 1844, in not restricting the right of 
domestic material men to proceed, in rem, 
against the vessel, to those cases where a 
lien is given by the local law. It is unnec- 
essary to inquire whether by this amended 
rule the supreme court intended to overturn 
the authority of the case of The General 
Smith [4 Wheat. (17 U. S.) 438], in which it 
was held that, in respect to materials and 
supplies furnished a ship in the port, or state 
to which she belongs, the ease is governed 
by the municipal law of the state; or to 
consider whether the supreme court can, 'hy 
adopting a rule of practice, change the law 
as established by its own judicial decision in 
a case regularly and formally submitted to 
it. For the purposes of this case, it is suffi- 
cient to say that by Tule 12 of 1844, and the 
amended rule of 1872, and in numerous deci- 
sions both of the supreme and district courts, 
the principle is recognized, that where, by 
the lex loci contractus, a lien is attached to 
a contract maritime in its nature, the courts 
of admiralty will give effect to the right so 
created by a proceeding in rem. 

The latest case to which this principle has 
been applied by the supreme court, is Ex 
parte McNeil, 13 Wall. [SO U. S.] 236. In 
that case an application was made for a 
petition to the judge of the United States dis- 
trict court for the Eastern district of New 
York, to restrain him from enforcing a de- 
cree rendered by him in favor of a pilot, for 
the half pilotage allowed by the laws of 
New York, to pilots whose services have 
been offered and declined. The suit does not 



appear to have been in form in rem. The 
libel was filed against the owners of the ves- 
sel, who were not found; the vessel was 
then attached, whether by a process in rem 
or under a writ of foreign attachment, does 
not clearly appear. But the court, in its 
opinion, states the grounds relied on in sup- 
port of the application, as follows: (1) That 
the district court had no jurisdiction of the 
cause of action stated in the libel; and (2) 
that no lien existed on the vessel enforceable 
in the admiralty. 

With reference to this last objection, the 
court held that though a state law cannot 
give jurisdiction to a national court, it may 
yet give a right of such a character, that 
where there is no impediment arising from 
the residence of the parties, the right may 
be enforced in the proper national tribunal, 
whether it be a court of equity, of admi- 
ralty, or of common law. 

In the able paper on "Admiralty Rule 12," 
in the American Law Review for October, 
1872, this decision is treated as establishing 
not only that the tender of services by a 
pilot is a maritime transaction, of which the 
court of admiralty had jurisdiction, but also 
that the lien of the pilot created by the laws 
of New York, is a lien enforceable in the 
court of admiralty. The same principle has 
been applied in several instances by the dis- 
trict courts to the case of masters of for- 
eign vessels, where, by the law of the flag, 
they were entitled to liens for their wages. 
The New Jersey [Case No. 5,233]; The Ha- 
vana [Id. 6,226]; The George Prescott [Id. 
5,339]; The Sailor Prince [Id. 12,219]; The 
Island City [Id. 7,109]; The Pawashick [Id. 
10,851]. 

In the case of The Young Mechanic [Case 
No. 18,180], Mr. J. Curtis considers, in an 
elaborate opinion, the nature of the lien upon 
domestic ships, created by local law in favor 
of material men. He holds that it is iden- 
tical with the jus in re or maritime lien given 
by the maritime law to material men on for- 
eign vessels. 

It seems clear, therefore, that the master's 
contract, being in its nature maritime, and 
enforceable in the admiralty by a suit in 
personam, it will also be enforced in rem, if, 
by the law of the state where the contract 
was made and the services performed, a lien 
in his favor is created. The laws of this 
state declare, in the most explicit terms, that 
steamers, vessels and boats shall be liable 
for services rendered on board, and for sup- 
plies fui'nished for their use at the request 
of their respective owners, masters, agents 
or consignees, and that such causes of ac- 
tion shall constitute liens upon all steamers, 
boats, vessels, etc. Prac. Act, § 317. 

I am unable to perceive how the master 
who has rendered services or furnished sup- 
plies at the request of the owner, agent or 
consignee, can be deprived of the benefit of 
these provisions. 
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The exceptions must be overruled, and the 
claimant assigned to answer on the merits. 

[On appeal to the circuit court, the ahove de- 
cree was affirmed at the July term, 1874, per 
Mr. Justice Field. Case unreported.] 



Case No. 17,593. 

WHITNEY V. MOWRY. 

[2 Bond,- 45; 3 Fish. Pat. Cas. 157.] i 

Ourcuit Court, S. D. Ohio. Feb., 1867. 

Patents— Presumptions— Effect of Extension — 

CONSTBUCTION OF SPECIFJCATIONS — INFKIXGE- 

mest—Method OF Making Car TVheels. 

1. The original presumptions of novelty and 
utility arising from the grant of a patent are 
strengthened by its extension. 

[Cited in Cook v. Ernest, Case No. 3,155.] 

2. Asa Whitney was the first person to apply 
a process of slow cooling, analogous to anneal- 
ing, in the manufacture of chilled east-iron 
wheels, thereby preventing inherent strains 
from unequal contraction. 

3. This invention was not anticipated by the 
•ordinary process of annealing metals as applied 
to wheels, other than car wheels. 

4. The application of annealing to the art of 
manufacturing car wheels was new and pat- 
entable. 

5. The phrase, "a point a little below that at 
which fusion commences," in Whitney's patent, 
gives a maximum of temperature, and does not 
imply that a lower temperature was not incon- 
sistent with his invention. 

6. "A little below fusion" does not mean "in- 
■cipient fusion," or iron in a *'semi-plastic state," 
but a point so far below fusion as to prevent the 
<iestruction of the chill. 

7. A specification is addressed to workmen 
skilled in the art to which the invention relates, 
and something may properly be left to their 
judgment and discretion. 

8. The process described in the patent of A. 
L. Mowry, dated May 7, 1861, of annealing car 
wheels, in pits, by charcoal interlaid between 
the wheels, is substantially the same as that 
patented to Asa Whitney. 

9. Neither Whitney nor Mowry claim the ap- 
paratus. The invention of Whitney consists 
in the process, and this is infringed by Mowry. 

10. Where charcoal was placed in a pit, into 
which a red-hot wheel was lowered, igniting the 
charcoal, and afterward charcoal and wheels 
were introduced alternately, held, that the 
wheels were placed in a "previously heated fur- 
nace" within the meaning of Whitney's patent. 

11. The inventor of an improvement is not 
entitled to use the original invention. 

12. An appeal, and the bond given iil pursu- 
ance thereof, do not vacate or suspend an or- 
der of injunction. 

[Cited in Brown v. Deere, 6 Fed. 490; Con- 
solidated Koller-Mill Co. v. Coombs, 39 Fed. 
805.] 

TCited in Tyler v. Superior Court of Sonoma 
Co. (Cal.) 13 Pac. 857.] 

This -was a suit in equity, brought to restrain 
the infringement of letters patent "for an im- 
provement in the process of manufaeturmg cast- 
iron railroad wheels," granted to Asa Whitney, 

1 [Keported by Lewis H. Bond, Esq., and by 
Samuel S. Fisher, Esq., and here reprinted by 
permission.] 



April 25, 1848, and extended April 25, 1862, 
for seven years. The facts, and material por- 
tion of Whitney's specifications, sufficiently ap- 
pear in the opinion of thef court 

The disclaimers and daim of the patent were 
as follows: *'I do not claim to be the inventor 
of annealing castings made of iron or other 
metal, when done an the ordinary way; nor do 
I claim to be the inventor of any particular 
form or kind of furnace in whidi to perform the 
process; but what I do claim as my invention, 
and desire to secure by letters patent, is the 
process of prolonging the time of cooling, in con- 
nection with annealing raihoad wheels, in the 
roanner above described; that is to say, the 
taking them from the molds in which they are 
cast before they have become so much cooled 
as to produce such inherent strain on any part 
as to impair its ultimate strength, and immedi- 
ately after being thus taken from the molds, 
depositing them in a previously heated furnace 
or chamber, so constructed, of such materials, 
and subject to such control, that the tempera- 
ture of all parts of the wheels deposited ttiere- 
in may be raised to the same point (say a little 
below that at which fusion commences), when 
they are allowed to cool so fast, and no fasten 
than is necessary for every parjt of each wheel 
to cool and shrink simultaneously together, and 
no one part before another." 

Henry Baldwin, Jr., and S. S. Fisher, for 
complainant. 

Bartley & Burnett and Colher & Heath, for 
defendant 

LEAVITT, District Judge. The biU alleges 
an infringement, by the defendant, of the com- 
plainant's patent for improvements in the main- 
ufacture of railroad car wheels, originally 
granted to him on April 25, 18i8, and esitended 
for seven years from April 25, 1862. The an- 
swer of the defendant, as first filed, denies the 
novelty of the complainant's patented inven- 
tion, and also denies the infringement charged 
in the bill. He admits that he has been, and 
now is, extensively engaged in the manufacture 
of car wheels at Cincinnati, but avers that the 
wheels are annealed and prepared for use by a 
different process from that described and claim- 
ed in the complainant's patent, and in accord- 
ance with the .claims and specification of a 
patent granted to him, dated May 7, 1861. By 
an amendment to the answer, allowed by the 
court during the hearmg, the defendant sets up, 
as a further ground of defense, the want of 
utiUty in the improvements patented to the 
complainant The issues then made by the 
pleaffings are, therefore: First, the novelty of 
the complainant's invention; second, its utility; 
and, thh'd, its infringement by the defendant 
These issues will be considered in the order 
stated. But before proceeding to their consid- 
eration, it may be pertinent to remark, that 
from the great mass of the evidence adduced by 
the parties, it will be impossible, without an im- 
warrantable expansion of this opinion, to refer 
in detail to all the facts on which the conclu- 
sions of the court are based. I have carefully 
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considered the eTidence, as also the extended 
and able arguments of the counsel, and will, 
Tvith as much brevity as possible, state the 
results. 

1. First, as to the novelty of the invention 
patented to the claimant. The allegations of 
the answer, assailing the novelty of the inven- 
tion,* are: "That, in so far ^ the complainant, 
in his said letters patent, daims to be the in- 
ventor of reheating car wheels after their re- 
moval from the molds, or of a continuing 
process of removing them, while at a red heat 
from the molds, and, without allowing them to 
cool, placing them, in that state, in a previously 
heated furnace or chamber, and there reheating 
them to a high temperature, and then allowing 
them to cool gradually; such claim is beyond 
the invention of complainant, and his said let- 
ters patent are void, for the reason that the 
same process was known and used long prior 
to such alleged invention by the complainant" 
The defendant then specifies more than twenty 
persons to whom the complainant's process was 
known, and by them used, in different places 
in the United States, prior to the date of his 
patent. He also refers to twenty or more worlds 
or printed publications in this coimtry and in 
Great Britain, in which it is averred the com- 
plainant's process is described. 

Before advancing further in considering the 
question of novelty, it will be necessary to state 
at least the outlines of the complainant's pro- 
cess, as set forth in his specification and claim. 
In the patent, the invention is designated as 
"a new and useful improvement in the process 
of manufacturing cast-iron railroad wheels." 
In his spedfication, the complainant calls it "a 
new and useful, improvement in the process of 
manufacturing cast-iron raUroad wheels." And 
he says: "My improvement consists in taking 
railroad wheels from the molds in which they 
are ordinarily cast, as soon after being cast 
as they are sufficiently coo! to be strong enough 
to move with safety, or before they have be- 
come so much cooled as to produce any con- 
siderable inherent strain between the thin and 
thick parts, and putting them, in this state, into 
a furnace or chamber that has been previously 
heated to a temperature as high as that of the 
wheels when taken from the molds. As soon 
as they are deposited in this furnace or cham- 
ber, the opening thi'ough which they have been 
passed is closed, and the temperature of the 
furnace or chamber and its contents gradually 
raised to a point a little below that at which 
fusion commences, when all the avenues to and 
from the interior are closed, and the whole 
mass left to cool no faster than the heat it 
contains permeates through, and radiates from, 
the exterior surface of the materials of which 
it is composed. By this process all parts of each 
wheel are raised to the same temperature, and 
the heat they contain can only pass through 
the medium of the confined atmosphere that 
intervenes between them and the walls of the 
furnace or chamber; consequently the thinnest 
and thickest parts cool simultaneously together, 
which relieves them from all inherent strain | 
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whatever, when cold." After referring to the 
drawmgs descriptive of the furnace, the pat- 
entee adds: "To heat this furnace I have used 
anthracite coal, it requiring less than one-fourth 
of a ton to anneal two tons of wheels." He 
also provides for other lands of fud for heating 
the furnace, but declares that by whatever 
means the heat is produced, the furnace or 
chamber must be so constructed as that the 
operator can control the quantity and intensity 
of the heat used "by admitting more or less 
of it into the chamber, and exduding it entirely." 
After stating the advantage of annealing car 
wheels by this process, as addhag to their strength 
and durability, and as being more economical 
than any other known process, he disclaims the 
annealing of eastings in the ordinary way, and 
also says he does not "claim to be the inventor 
of any particular form or kind of fmmaee in 
which to perform the process." And he adds: 
"But what I do claim as my invention, and de- 
sire to secure by letters patent, is the process 
of prolonging the time of cooling, in connection 
with annealing railroad wheels in the manner 
above described— that is to say, the taking them 
from the molds in which they are east, before 
they have become so much cooled as to produce 
such inherent strahi on any part as to impair 
its ultunate strength, and innnediately after be- 
ing thus taken from the molds depositing them 
In a previously heated furnace or chamber, so 
constructed, of such materials, and subject to 
such control, that the temperature of all the 
parts of the wheels deposited therein may be 
raised to the same point (say a little below that 
at which fusion commences), when they are al- 
lowed to cool so fast, and no faster than is 
necessary for every part of eadi wheel to cool 
and shrink simultaneously together, and no one 
part before another," Such is substantially the 
specification and daim of the complainant, stat- 
ed in such fuU, dear, and exact terms as that 
an intelligent mechanic in that department, ac- 
cording to the testimony of a weU-qualified ex- 
pert in that case, could readily follow the pro- 
cess described. 

Before referring to the evidence offered as 
impeaching the novelty of the complainant's- 
patented invention, it is proper to remark,, 
that the evidence to sustain such a claim 
must be strong and conclusive, to justify a 
judgment setting aside the patent as void for 
want of novelty. The presumption of law 
is with the complainant upon this issue, aris- 
ing not only from the ^ant of the original 
patent, but from its extension for seven 
years after its expiration. The statute au- 
thorizing the extension of a patent is too well 
known to require special reference or cita- 
tion. It is sufficient to say that it imposes 
on the head of the patent office the duty of a 
critical revision of the grounds on which 
the original patent was granted. He must 
be satisfied, not only that the invention was 
new, but that it had proved of great practical 
utility to the public, and that the patentee 
had used proper dilig.„jce in btinging th& 
invention into public use, and had not been 
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sufficiently remuneratefl, as tae conditions on 
wliicli alone the patent can be extended. 
And the statute requires notice of the appli- 
cation for the extension, so that all persons 
opposing it may have the opportunity of 
making their objections. A patent ■which 
succes£tfully undergoes this scrutiny, without 
any modification of the original claim and 
specification, has very strong presumptive 
claims to validity, as being both new and 
useful. Another fact strengthening this pre- 
sumption is, that the complainant, for eigh- 
teen years before the commencement of this 
suit, had practically and successfully prac- 
ticed his patented method of annealmg car 
wheels, during which time, as the proof 
shows, nearly five hundred thousand car 
wheels were manufactured and sold at his 
foundry in Philadelphia. But how does the 
issue of novelty stand upon the evidence? 
The complainant's patent bears date in April, 
184S, but it appears that his application for 
a patent dates back to August 2, 184:7, which 
is to be viewed as the date of his invention. 
All the witnesses agree, that prior to that 
time, no car wheel, made of cast iron, was 
known having the required qualities of du- 
rability and strength. The art of casting in 
chills as it is^ called— that is, casting in a 
mold, the outer circumference of which was 
iron instead of sand— was previously known 
and practiced. This produced a hardened 
surface of the periphery of the wheel; but 
in casting, the thick and thin parts of the 
wheel contracted unequally, and the result 
was an inherent strain between the periphery 
or tread of the wheel, and its inner parts, 
that greatly impaired the strength and du- 
rability of the wheel. Prior to the date of 
the complainant's invention, several devices 
had been resorted to, and patented, de- 
signed to remove the injurious effects of this 
inherent strain.. The first remedy for this 
difficulty was to cast the hub in sections, 
dividing it into four parts. After the wheel 
had cooledv and the process of contraction 
ended, the spaces between the divided parts 
of the hub were filled with some fused met- 
al, and the hub thus made solid. But this 
method involved a waste of time, and was 
too expensive for practical use. It was 
found, too, that the wheel was sometimes 
distorted, so as to be useless. It appears 
that the next device for avoiding the inherent 
strain was to make the plate, or thin part 
of the wheel, of a curved form, so that in 
cooling, the curve in the plate would be 
straightened. There were also patents for 
other plans, embodying changes in the shape 
of the wheels to overcome the effects of un- 
equal contraction in cooling, and thus avoid- 
ing the inherent strain. But none of these 
inventors seem to have conceived the idea of 
making a practical car wheel with straight 
plates, so annealed and cooled as to leave it 
strong and durable, and uninjured by the un- 
equal contraction of its parts. It is safe to 
say, that up to the date of the complainant's 



Invention, the process of prolonging the time- 
of cooling the wheel, in the mode described 
and claimed by him, and thus overcoming- 
the difficulties of the prior methods, was un- 
known. Several intelligent witnesses sustain, 
this conclusion in a manner that frees it 
from all doubt. 

I have not deemed it necessary to advert 
to the publications referred to in the defend- 
ant's answer as anticipating the complain- 
ant's invention. They prove, undoubtedly, 
that the process of annealing metals has- 
been long Icnown, and that various plans and 
modes of accomplishing it have been describ- 
ed by scientific writers. But the evidence is- 
clear, that casting railroad car wheels is a. 
distinct branch of the art of casting, and 
that none of the printed works referred to, 
describe or apply to that art. One witness- 
examined as an expert, and apparently well 
acquainted with mechanical science, testifies- 
that in none of those works is the com- 
plainant's process of making car wheels al- 
luded to or described. There is some ref- 
erence to annealing wheels, otlier than car- 
wheels, but none to any wheel cast with a, 
chill, and therefore it has no application to 
the process described by, and patented to^ 
the complainant. 

Without enlarging on the question of the- 
novelty of this invention, I have no hesitan- 
cy in the conclusion that the evidence is- 
entirely satisfactoi-y to prove that the pr'^- 
cess of prolonging the cooling of car wheels, 
and thus avoiding inherent strains, is due 
to the thought and inventive talent of the- 
complainant. And I can not, perhaps, more- 
appropriately close my remarks on this point 
than by quoting what was said in relation 
to it by my learned brother, Mr. Justice- 
Swayne, who sat with me on the hearing of 
the application for an injunction, at the- 
last April term of this court. His remarks 
on that occasion show a very intelligent ap- 
prehension of the subject, and are very per- 
tinent to the question now under considera- 
tion. The learned judge, speaking for the- 
court, said: "Our impression is, that the- 
patent may be sustained on the ground of a 
discovery. -Ajinealing is undoubtedly an old 
invention, but as applied to car wheels, may 
be valid as a discovery applied to car wheels. 
It strikes us, as the case is presented, we- 
may fairly hold, and are bound to hold, that 
the patentee and complainant did discover a 
mode of overcoming this difficulty (the in- 
herent strain of the wheels) by his process. 
That result is a meritorious one, and we- 
should be inclined, at the final hearing, as 
we are now, to give such a construction to- 
this patent as will sustain his claim to that 
invention, and give him the fruits of his 
discovery. There is no proof that he was- 
not the inventor or discoverer of that art, 
and the application of that art." Such were- 
the views of the learned judge, upon the case 
as presented on the application for the in- 
junction. I may add, that the evidence on 
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the final hearing, instead of detracting from 
the correctness of these views on the ques- 
tion of the novelty of complainant's inven- 
tion, as covered by his patent, has strength- 
■ened and confirmed them. Several reliable 
•witnesses, familiar with the progress of mak- 
ing ear wheels from their first introduction 
in this country, .agree in their testimony, 
that, up to the time of this invention, no sue- 
-eessful method of making them had been dis- 
covered; and that the complainant's process 
of prolonged cooling was the first known 
which overcame the defects in all wheels 
previously made. In the language of one 
witness: "It enabled a better wheel to be 
produced at a less cost than had been the 
■case before his invention." And again: 
"There was a general confidence felt in re- 
gard to their strength as well as durability, 
which never had been the case regarding 
other wheels." 

2. But, as before noticed, the complain- 
4int's patent is assailed, as being void for 
want of utility in the invention as described 
in his specification. The argument urged, as 
sustaining this ground of defense, is, that 
the claim for the discovery of the prolonged 
-cooling of the wheels, after their removal 
from the mold, and their deposit in the pit 
or furnace, is that the temperature of all 
parts of the Wheels "may be raised to the 
same point (say a little below that at which 
fusion commences)" * * * and that the 
effect of this high degree of heat is, either to 
destroy wholly the chill of the tread, or so 
to impair it, that the wheel wiU be prac- 
tically of no value. This point is most 
■strenuously insisted on by the counsel for 
the defendant; and if sustained by a fair 
■construction of the patent, and the evidence 
as to the result of the application of the 
■complainant's process of annealing car 
wheels, will be fatal to his claim in this suit. 
The want of utility in a patented invention 
is a valid objection to the patent; but it is 
well settled that courts will not inquire 
■astutely into the degree or measure of its 
utility, and unless it appears that the inven- 
tion is wholly worthless or frivolous, the 
patent will be sustained. It may also be 
pertinent to remark, on this question, tha^ 
the presumption of utility arising from the 
grant of the original patent, its extension by 
the commissioner of patents, and the long 
and successful use of the patented process, 
as in the case of novelty, requires clear and 
-explicit proof of its inutility, to justify a judg- 
ment declaring the patent void. 

With these preliminary remarks, I will 
«tate briefiy my views upon the point under 
-consideration. It involves, obviously, a 
mixed question of construction and of fact. 
And it is proper, first, to settle what is the 
fair import and extent of the complainant's 
-claim as to reheating the wheels, when pla- 
ced in the furnace or chamber. In the de- 
scription of his process he provides, after 
requiring the wheels to be thus placed, that 



**the temperature of the furnace or chamber, 
and its contents, be gradually raised to a 
point a little below that at which fusion com- 
mences." These words are substantially re- 
peated in the claim, in a parenthesis, in this 
foi-m: ("say a Uttle below that— the point— at 
which fusion commences.") 

It must be conceded that this claim, as to 
the degree of heat to which the wheels are 
to be subjected, is not stated with the pre- 
cision and definiteness that is desirable. 
But it is a settled rule in the construction of 
patents, that the specification is to be liber- 
ally construed; and effect, if possible, is to 
be given to the claims of the patentee, so as 
to give him all the benefits of his invention. 
If, with a fraudulent purpose of concealing 
the invention, or any material part of it, he 
omits, or erroneously describes any essen- 
tial element, the patent is absolutely void. 
But there is no claim, or pretense, that the 
complainant had any such purpose, in de- 
scribing his process. And there is no rea- 
son to doubt, that, in referring to a degree 
of heat a little below the point of fusion, he 
indicated the degree which, in the hands of 
an operator of skill and judgment, would 
effect, practically and successfully, the ob- 
ject of his invention. He avoids the point 
of incipient or actual fusion, but requires the 
heat to be a little below that point. This 
expression clearly imports some latitude of 
discretion in the operator. It clearly does 
not require that the teniperature of the 
wheels shall be raised to the precise point 
above which fusion would commence. It 
must be presumed that the inventor knew, 
that if the wheels were heated to incipient 
fusion, or to the degree immediately below, 
they would be so soft as not to retain their 
shape or symmetry in their position in the 
chamber or furnace, and that thus their 
utility would be destroyed. It is not sup- 
posable that the inventor intended what 
would destroy the very object he had in 
view, namely, to make a wheel in* which the 
chill of the periphery should be preserved, 
and the inherent strain, from unequal con- 
traction, avoided. I am clear that the pat- 
ent may be regarded as claiming, by the 
fair import of the words, "a little below the 
point of fusion," such a degree of heat as is 
necessary to effectuate the intention of the 
inventor. His object was to guatd against 
the point of fusion, and, also, against a tem- 
perature so low that an Inherent strain 
would be produced between the thin and the 
thick parts of the wheel. He says, express- 
ly, they must not be allowed to cool, after 
removal from the mold, to a degree which 
will cause this strain. That it was not in 
the mind, or according to the purpose of the 
patentee, that the temperature of the wheels 
should be limited to the exact point, just be- 
low where fusion begins, is inferable from a 
claim in the body of the specification, pro- 
viding that the degree of heat must be left 
somewhat to the judgment of the operator. 
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Having referred to two plans for the con- 
struction of the ehamtier or furnace, either 
of which, he says, may he adopted, he adds 
this clause: "lu either ease, however, the 
furnace or chamber must he made of such 
form and have such appendages connected 
with it as to enable the operator to control 
the quantity and intensity of the heat used, 
by admitting more or less of it into the 
ehamber, or of excluding it entirely." This 
seems to imply that a range of degrees of 
heat was contemplated by the patentee, the 
liighest of which should be a little below 
where fusion commences, and the lowest 
4ibove the point where the wheels would be 
liable to cool to such a degree as to produce 
-an inherent strain. And this was clearly to 
be judged of, and controlled by, the oper- 
ator. Upon the whole, as a question of con- 
struction, I cau not find any sufficient basis 
for the conclusion that this patent must be 
Tield as a nullity, because the patentee has 
designated the point a little below where 
fusion begins, as the temperature to which 
the wheels are to be raised, after being pla- 
ced in the furnace. So "narrow a construc- 
tion of a patent, which has been extensively 
and successfully used for eighteen years, 
•can not be sustained. If it were conceded, 
that the effect of the heat, if raised to the 
point stated, would be to impair the chill of 
the wheel, or even to destroy it, I should 
hesitate to pronounce the patent invalid, in 
the face of the fact that operatives, who 
have manufactured wheels under this pat- 
ent, for years, were almost invariably sue- 
■cessful in producing car wheels of the most 
approved and practical character. 

It is hardly necessary to refer to the nu- 
merous authorities in which it has been held, 
that in constructing machines, or carrying 
into effect a process, under patents, some- 
thing must be left to the judgment and dis- 
cretion of the mechanic, or operative, to 
whom the worlc is committed. The pat- 
entee, in his specification, addresses himself 
to those who are supposed to be familiar 
with the invention covered by the patent. 
And if the patentee has conformed to the 
requirement of the statute, by describing 
his invention "in such full, clear, and exact" 
terms as that one skilled in the branch to 
which it pertains, can construct it, if a ma- 
chine, or carry it successfully into effect, if a 
process, his patent is sustainable. 

It is hardly necessary to -refer, at length, 
to the evidence offered by the defendant, to 
prove that car wheels, annealed strictly ac- 
cording to the process claimed and described 
in the complainant's specification, would be 
so far deprived of their chill as to render 
them useless. There are several witnesses, 
who state it as their opinion, that, if the 
wheels are raised to a temperature, when 
placed in the furnace, a little below the 
point of fusion, the chill would be impaired 
-or wholly destroyed. These opinions, how- 
•ever, are based on mere speculation, and are 



not the result of actual experiments in an- 
nealing ear wheels. Some of these witness- 
es have evidently misunderstood the claims 
of this patent. One seems to suppose it re- 
quires the wheels to be heated to "incipient 
fusion," and another speaks of them as in a 
"semi-plastic" state. Both are evidently 
mistaken as to the calls of the patent in this 
regard. One witness, Renwick— a very 
learned expert, called by the complainant- 
gives it as his opinion, on his cross-examina- 
tion, that it the wheels, when placed in the 
furnace, were subjected to a long continued 
heat, a little below the point of fusion, the 
effect would be seriously to impair the chill. 
But the patent does not contemplate that 
they shall remain for any length of time at 
this high heat. On the contrary, it is dis- 
tinctly stated in the specification, that as 
soon "as all parts of the wheel are raised 
to the same temperature, * * ' all the 
avenues to and from the interior are closed, 
and the whole mass left to cool, no faster 
than the heat it contains permeates through, 
and radiates from, the exterior surface of 
the materials of which it (the furnace) is 
composed." From the heat required in the 
furnace when the wheels are placed in it, it 
is obvious that but a short space of time 
will be required to produce this equability 
of temperature; and this being effected, the 
process of cooling immediately commences. 
It is by no means clear, from the evidence, 
that if the claim of the patent, requiring the 
wheels to be heated to a point a little below 
where fusion commences, is construed with 
the strictness claimed by the defendant's coun- 
sel, that the effect would be to destroy the 
chill, and thus impair the utility of the wheel. 
Several witnesses, familiar with this process 
from the date of complainant's patent, testi- 
fy that in hii. extensive foundry wheels have 
been made and annealed in exact accordance 
with the patent, and without any change or 
modification. If this is the fact, it negatives, 
conclusively, the inference that the patented 
process, whatever construction is given to the 
claim, is injm'ious to, or destructive of, the 
chill of the wheel. 

But if the views stated on the point under 
consideration are erroneous, there is another 
ground on which the claim of defendant's 
counsel, that the patent is void for inutility> 
must be overruled. It is apparent, from the 
specification, that the preservation of the chill 
of the wheel, by the process of annealing de- 
scribed, is not the only object ideemed impor- 
tant and sought to be attained by the pat- 
entee. The prevention of any inherent sti-ain 
is claimed as a part of the invention. And 
the witnesses who express the opinion that 
the high heat required for the wheels must 
impair or destroy the chill, say that the in- 
herent strain would be prevented. The result 
would be, upon their theory, that while the 
tread of the wheel would be too soft for dura- 
ble service, it would not be worthless, and 
would have, at least, the merit of being free 
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from any inherent strain. The lylieel would 
not he as valuable as it would be, upon the 
supposition that the periphery was so far hard- 
ened by the chill as to make it more durable 
and useful, but the removal of the strain 
would impart to it a degree of utility suffi- 
cient to sustain the patent. 

But it is not necessary fmiher to pursue this 
branch of the^ ease. I am clear in the conclu- 
sion, that neither upon the law nor the facts 
is the defense of the want of utility in this 
invention so made out as to require the judg- 
ment of the court that the patent is void on 
that ground. 

3. The remaining issue to be disposed of is, 
whether the defendant has infringed the ex- 
elusive right of the complainant tmder his 
patent. The infringement is denied in the 
answer, and the onus of proving it is thrown 
on the complainant. The answer avers that 
tbe defendant has not manufactured or sold 
ear wheels, "which have been subjected to the 
treatment or process described or specified in 
said letters patent of the complainant, or to 
any process or treatment substantially or 
practically similar in its nature or its effects." 
The defendant also avers, in his answer, that 
he was the first and original inventor of cer- 
tain improvements in annealing ear wheels, 
for which he obtained letters patent, dated 
May 7, 1861, and he avers, "that he has man- 
ufactured and annealed car wheels according 
to the process described in his said letters 
patent, and not otherwise." It may be well 
to notice here that neither the complainant 
nor the defendant claims, as a pail of his 
invention, the form or structure of the fur- 
nace or pit in which the wheels are annealed. 
The complainant says in his specification: "Nor 
do I claim to be the inventor of any particu- 
lar form or Idnd of furnace in which to per- 
form the process." The defendant says: "I 
do not claim as my invention, or any pan 
thereof, the pits, flues, or currents of air for 
the purpose herein described." 

The question of infringement is, therefore, 
limited to the inquiry whether there is a sub- 
stantial identity between the processes of an- 
nealing car wheels, as patented to, and usefl 
by, the parties respectively under their pat- 
ents. The process of the complainant, as em- 
bodied in his patent, has been noticed before 
and need not be repeated here. The defend- 
ant, in his claim, says: "What I claim as 
new, and desire to secure by letters patent, is: 
The employment of charcoal, or other equiva- 
lent combustible substance, interlaid between 
the wheels, in a pit, in combination with an 
aperture d, for regulating the supply of air 
to the same, to prolong the combustion of the 
fuel, and retain the heat for the purpose here- 
hi described." In the second paragraph of 
his specification, he describes the character of 
his invention substantially as embodied in his 
claim just quoted, but with more particulari- 
ty. He there says: "The purpose of the 
charcoal interlaid with the wheels is to heat 
the wheels in the pit to a proper tempera- 



ture, prolonging the heat, and permitting them 
to cool gradually in a given time;" elsewhere- 
stated to be about seventy-two hours. In an- 
other place, he states: "The operation of my 
invention is as follows: A layer of charcoal 
having been placed on the perforated bottom 
c, of the annealing pit, the wheels, as they 
are turned out of the molds, red-hot, are pla- 
ced in the pit, with a layer of charcoal be- 
tween each wheel; a layer of charcoal being 
laid on the uppermost w^heel, and on this a 
perforated metal plate is placed; the charcoal 
becoming now ignited by the hot wheels, the- 
cover of the pit is then laid on, and the^ 
damper opened so as to admit just sufficient 
air to effect the combustion of the contained 
charcoal." In further explaining his process, 
the defendant says: "It is well understood' 
that chilled car wheels require to be cooled by 
a process which will permit the different parts 
to adjust themselves to each other, and accom- 
modate the unequal .contraction which results 
from the process of chilling." A compai-ison- 
of the claims and specifications of these pat- 
ents shows deai'ly that both had the same ob- 
ject in view, namely, annealing ear wheels 
by a proper increase of heat after they were 
placed in the pit or furnace, and providing for 
their gi-adual and prolonged cooling, so that 
when cooled the tread, or periphery, should 
be of suitable hardness, and the strength of 
the wheels not impaired by the strain result- 
ing from the unequal contraction of the parts. 
The issue in this case, on the question of in- 
fringement, seems, therefore, to be reduced to 
this inquiry, whether these patentees accom- 
plish, by the annealing processes which they 
describe and claim, the same result by sub- 
stantially the same means. The law applica- 
ble to identity is so well settled and under- 
stood that it is useless to extend this opinion 
by the formal citation of authorities. It is 
a conceded principle that a patent for a me- 
chanical structure, or a process to effect a 
specific purpose, does not embrace every pos- 
sible means of effecting the same result. Tha 
true inquiry is, whether the machine or pro- 
cess charged to be an invasion .of an exclu- 
sive right of a patentee embodies the idea or 
conception of the original inventor, and ac- 
complishes it by substantially the same 
means. A patentee is protected from the use 
of all plans or devices, which, however seem- 
ingly, different from the patented invention, 
are the same in principle and operation. 

This is a, question of fact to be decided by 
the testimony, and to that I will briefl.y refer* 
remarking that the only points really m con- 
troversy are: (1) Whether the defendant pro- 
vides for reheating the wheels when removed 
from the molds to the furnace or pit; (2) 
whether he claims the process of prolonged 
cooling as a part of his invention; and (3> 
whether his method of heating the furnace or 
pit is substantially the same as that described 
by the complainant. On these points I need 
not again refer to the claims of the two pat- 
ents, as they have been already cited. The- 
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reheating of the wbeels in the pit, and the 
prolonged cooling after being heated to the 
proper temperature, are clearly claimed by 
the defendant in his specifications as elements 
of his process. The complainant heats the 
furnace, previously to the wheels being placed 
in it, by the combustion of anthracite coal or 
■other suitable material; the defendant re- 
beats by placing charcoal at the bottom of 
the pit, to be instantly ignited by the first 
-red-hot wheel deposited, and then placing a 
■layer of charcoal on each successive wheel, 
iiius producing what one witness calls an "in- 
•candescent mass" in the fm-nace, and heating 
the whole to a high temperature. It was 
well and pertinently remarked by Judge 
:Swayne, on the hearing of the application for 
an injunction in this case, after a critical com- 
parison of both patents in reference to the 
specification of the defendant, that there were 
"very numerous analogies, though the collo- 
cation was a Uttle different" And there 
•seems to be no reason to doubt the correctness 
of the learned judge's conclusion. 

It has been noticed in a previous part of 
this opinion that one of the defendant's 
counsel strenuously insisted, in his argu- 
ment, that there was a palpable difference 
in the practical operation of the processes 
■claimed by these parties in this: that if the 
specification of the complainant's patent is 
■strictly followed, a wheel is produced with 
its chill so far impaired or destroyed as to 
render it useless; and that, therefore, the 
■defendant's process is dissimilar, as its result 
is a perfect and practical wheel. This point 
is disposed of by the construction given to 
the complainant's patent, to the efiEect that 
■he does not require or provide for a reheat- 
ing of the wheel to an extent which destroys 
its usefulness. 

On the question of the identity of the two 
processes a number of witnesses have testi- 
fied on both sides. I have examined their 
■evidence with care, but can not, without an 
unreasonable extension of this opinion, re- 
fer specially to it, or analyze the views and 
■statements of the different witnesses. There 
is, undoubtedly, some conflict in the evidence 
-on this point; but, in my judgment, thkt 
which sustains the substantial identity of 
the process of the complainant and the de- 
fendant greatly preponderates. The 'defend- 
, .ant's witnesses say they are different, be- 
•cause the complainant provides that the fur- 
nace or chamber, in which the wheels are 
-placed after being taken from the molds, is 
-previously heated to a high temperature, 
while, by the defendant's process, the fur- 
*nance or chamber is not heated when the 
first wheel is deposited, and becomes gradu- 
.^ally heated as each wheel is placed in posi- 
tion. Some express the opinion, from what 
is a clear misapprehension of the description 
of the defendant's process, that there is no 
reheating of the wheels after being removed 
from the molds. Others, again, think there 
is no claim by the defendant for the pro- 
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longed cooling of the wheels, as provided for 
in complainant's specification. And others 
say the heat of the wheel, by defendant's 
process, is not the same in all its parts; that 
the hub and rim of the wheel lose heat, while 
the temperature of the plate only is raised 
in the furnace or chamber. There are also, 
perhaps, some other points of disagreement 
stated by some of the witnesses to which I 
have not adverted. But all the evidence of 
this character seems to be fully met by the 
views and opinions of the experts who tes- 
tify for the complainant They are believed 
to be entirely truthful and reliable, and cer- 
tainly evince a high degree of intelligence 
with reference to the subjects- to which their 
attention is directed. One witness says: "In 
my opinion, the process of annealing car 
wheels, set forth in said Mowry's patent, is, 
in substance, a variation or modification of 
the process described in the said patent of 
the complainant; the process in said patent 
(Mowry's) embodying, in substance, the 
whole of the process described in said pat- 
ent of the complainant, and the variations, 
consisting in the use of a particular fuel 
(charcoal) and of a furnace specially adapted 
to the employment of such fuel, for the pur- 
pose of increasing the temperature of the 
wheel." He then states at length his rea- 
sons for this conclusion, saying, at the close 
of his statement: "Although these differ- 
ences constitute a variation in the mode of 
practicing the process, they do not so change 
it, in my opinjon, as to make it substantially 
different from the process described in said 
complainant's patent" Another witness 
says: "I regard said apparatus of Mowry, 
In principle, mode of operation, and construc- 
tion, as substantially identical with that pat- 
ented to Whitney. I think that the processes 
are the same." This witness also states that 
the only difference between the two is in the 
mode of heating the wheels after being 
placed in the chamber or furnace, and that 
this is only a formal difference. A witness, 
who appears to have had much experience in 
making car Wheels, and to be well acquaint- 
ed with the business, speaking of the pro- 
cesses of the complainant and defendant, 
says: "I believe them to be substantially the 
same in principle, mode of operation, and 
effect produced." Another witness testifies 
that "the process described by the defendant 
is identical, in operation and results, with 
that patented to the complainant; both tak- 
ing red-hot wheels before they are injured 
by contraction in cooling, putting them in 
a furnace, chamber, or pit, then raising the 
temperature of the wheels to a uniform de- 
gree throughout, and then permitting them 
to cool slowly, that when cold, no strain Is 
left upon them by unequal shrinking." The 
complainant^ as a witness, swears: "The 
only difference, in my opinion, between my 
process and that of Jlr. Mowry is that inci- 
dent to the different fuels used by each; the 
effect is the same in both cases." 
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The evidence seems to be very conclusive 
that the two processes are substantially iden- 
tical, and that the variations in the mode of 
using them are merely formal, and do not 
imply a difference in principle. The concep- 
tion embodied in the invention of the com- 
plainant is most clearly reproduced in the 
patent of the defendant. And if it were 
ti'ue, as contended by the defendant's coun- 
sel, that his process produces a more perfect 
and valuable wheel than that of the com- 
plainant. It would not protect him from lia- 
bility for an infringement, if he adopts, sub- 
stantially, the essential elements of the origi- 
nal invention. If he was the inventor of 
an improvement, new and useful, it was 
properly the subject of a patent, but would 
not authorize him to appropriate, as his own, 
the invention of the complainant. 

The law on this subject is well settled by 
numerous adjudications of the courts of the 
United States. Without quoting at length 
the decisions of these courts on this point, I 
will merely refer to the cases in which the 
principle is involved. "Winans v. Denmead, 
15 How. [56 U. S.] 342; Goodyear v. Railroad 
[Case No. 5,563]; Goodyear v. Day [Id. 5,- 
566]; MeOormick v. Seymour [Id. 8,726]; 
Sickels V. Borden [Id. 12,832]; Tilghman v. 
Mitchell [Id, 14,043]. 

It is my conclusion that the issues of nov- 
elty, utility, and infringement are all with 
the complainant, and that a decree must be 
entered in his favor. 

Decree for perpetual injunction and ac- 
count 

After the entry of the decree, the defend- 
ant moved to set the same aside, and to modi- 
fy it, so as to allow defendant to continue 
his manufacture, under proper security, until 
the coming in of the master's report. It was 
contended, on behalf of defendant, that when 
the report was confirmed and final decree en- 
tered, the appeal bond would operate as a 
supersedeas to the order of injunction; and 
as the defendant might then go on un- 
checked, he ought not to be enjoined abso- 
lutely, pending the investigation before the 
master. Barnard v. Gibson, 7 How. [48 XT. 
S.] 650. The complainant insisted that the 
appeal bond did not supersede the injunc- 
tion; that the supersedeas did not extend be- 
yond the money judgment and costs {Merced 
Min. Co. V. Fremont, 7 Cal. 130; Hart v. 
Mayor of Albany, 3 Paige, 381); and that 
the merits of the case having been fully 
heard, and the equity having been found 
with the complainant, he was entitled to 
his injunction as soon as the issues of the 
validity of the patent and the infringement 
by the defendant were passed upon by the 
court. 

LEAVITT, District Judge. After a care- 
ral consideration of the question, and after 
conference with SWAXNE, Circuit Justice, I 
am satisfied that the law and practice have 



very well settled that the appeal, and bond 
given in pursuance thereof, do not vacate or 
suspend the order of injunction; they affect 
only the collection of the amount adjudged 
as damages and costs. I can not, therefore, 
see that the proposed modification of the de- 
cree would result in anything beneficial to 
the defendant. I have no doubt of the pow- 
er of the court, in a proper case, to interpose 
and modify the order by suspending the op- 
eration of the injunction. If a reasonable 
doubt existed in the mind of the court as 
to its decision upon the merits; or if there 
were any reason to suppose that the injunc- 
tion had been indiscreetly granted, it would 
be quite proper to make such a modification. 
But in the present case I have no ^uch doubt; 
my mind is quite clear that the defendant 
does infringe this patent, and that the pat- 
ent is valid. I do not think, therefore, that 
under the circumstances of this ease the mo- 
tion ought to be granted. 
Motion overruled. 

[See Oases Nos. 17,593 and 17,594.] 
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WHITNEY V. MOWBY. 

[4 Pish. Pat. Cas. 141.] i 

Circuit Court, S. D. Ohio. Oct., 1868. 

Patents— Novelty asd Utilitt— Ixpringemest 
—Measure of Pkopits— Car "Wheels. 

1. The novelty, utility, and vitality of Whit- 
ney's patent, lies in the reheating of car-wheels, 
in combination with slow cooling them. 

2. If the proof were that up to the point 
where the wheels were rendy to be subjected to 
some annealing process, they were worthless- 
had no actual or market value — and could not 
have until subjected to the process covered by 
the plaintiff's patent, then perhaps the entire 
amount of profit made by the manufacture of 
the wheels would be the measure of damages. 

3. Irrespective of that particular aspect, the 
case would seem to be one for the apportion- 
ment of damages. 

4. If a party invent a machine having no sala- 
ble commercial value, and then use in connection 
with it the invention of another, no matter how 
slight, which gives it its entire market value, it 
would seem, at first, that the amount to be re- 
covered should be the entire amount of profit. 

5. But if the thing made be of considerable 
magnitude and cost, and the invention applied 
to it be slight in cost and value, and yet so 
attracting to the public taste that no one will 
buy the original article without the addition of 
the new invention, it would seem to be a hard 
measure of justice in a court of equity to give 
the entire profit to the patentee of the small and 
trivial invention. 

6. Case referred hack to the master to report 
whether the wheels made and sold by the de- 
fendant had, or could have been made to have, 
any market value without being subjected to 
the process patented to the complainant, and if 
so, how much additional and greater market 
value, if any, they derived from being subjected 
to said patented process. 

■ 1 [Reported by Srniuel S. Fisher, Esq., and 
here reprinted by permission.] 
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These were motions to confirm and reject 
the report of the master to whom had been 
referred the inquiry as to the profits derived 
by the defendant from the infringement of 
letters patent for "method of annealing and 
cooling cast-iron car-wheels," granted to Asa 
Whitney, April 5, 1848, and extended for seven 
years from April 5, 1862. The original case 
is reported in Whitney v. Mowry [Case No. 
17,592], The master reported profits from 
the manufacture of car-wheels made by the 
infringing process amounting to about ninety 
thousand dollars. He also reported that the 
defendant had manufactured car-wheels with- 
out annealing, prior to the adoption of the in- 
fringing process and after its discontinuance 
by reason of the injunction; that the unan- 
nealed wheels sold for the sanje price as the 
annealed, while the latter cost about twenty- 
five cents each more than the former. The 
complainant claimed the entire amount of prof- 
it as reported by the master, whQe the de- 
fendant insisted that no profits had been made 
by the use of the patented process. 

Henry Baldwha, Jr., and S. S. Fisher, for 
complainant. 

0. B. Collier and E. M. Stanton, for defend- 
ant. 

SWAYNB, Circuit justice. The only ques- 
tion before us, as the case has been presented 
in the argument just closed, is, whether by 
the master's report, as it stands, the plaintiff 
is entitled to the entire amount of profits 
which hav3 been made by the defendants as 
estimated. If that be clear, we need no fur- 
ther light on the subject, and there is no neces- 
sity for referring the matter back to the mas- 
ter for a further report, and for him to take 
further testimony hi the case, leading to the 
proper solution of this point. 

The claim of the patent is as follows: "I 
do not claim to be the inventor of annealing 
castings made of iron, or other metal, when 
done in the ordinary way." That ordinary 
way is well understood in the history of the 
arts, and need not be remarked upon. "Nor 
do I claim to be the inventor of any particular 
form or kind of furnace hi which to perform 
the process." There is here a clear implica- 
tion and recognition of the right of others, not- 
withstanding the patent of the plaintifE, to per- 
form this annealing process in the ordinary 
Tvay, by means of a furnace used for that pur- 
pose. "But what I do claim as my inven- 
tion, and deshre to secure by letters patent, is 
,the process of prolonging the time of cooling, 
in connection with annealing railroad wheels 
in the manner above described— that is to say, 
the taking them from the molds in which they 
are cast before they liave become so much 
cooled as to produce such inherent strain on 
any part as to impair its ultimate strength, 
and immediately after being thus taken from 
the molds, depositing them in a previously 
heated furnace or chamber, so constructed, of 
such materials, and subject to such control. 
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that the temperature of all parts of the wheels- 
deposited therein, may be raised to the same 
point (say a little below that at which fusion 
commences) when they are allowed to cool so- . 
fast and no faster, than is necessary for every 
part of each wheel to cool and shrink simul- 
taneously together, and no one part before an- 
other." 

Here, it will be observed, in relation to this- 
claim, that two things are claimed, and every 
thing else is disclaimed: (1) The reheating of 
the wheel to be annealed, and that reheating, 
hi conreclion with the slow-coolhig process, 
.which slow-cooling process was known before 
*in the histoiy of the arts. The reheating is- 
that which is claimed to be new, and which 
this comi: has found, heretofore, to bs new; 
this combination of the reheating with the old 
thing— the slow-cooling of the wheel. Now 
pursuing this luie of thought and analysis, we 
find that railroad wheels are to be made of 
the same dimensions as before; they are to be 
of the same configuration as before; they are 
to be made of fused metal as before; the met- 
al is of the same kind as before; it is to be 
fused in the same manner as before, it is to be 
introduced into the proper molds in the same 
manner as before; the wheel is to be com- 
pleted—aside from the annealing process— hi 
the same manner as before, it is to be taken 
from the molds in the same manner as before. 
Up to this point the process of the patentee 
toward the accomplishment of the ultimate re- 
sult, is just the same as would be pursued if 
the plaintiff's process had never been invented. 
Here the roads fork, and the divergence com- 
mences. Now any person, irrespective of this- 
patent, after the wheel has reached the point 
mentioned, would have the right, in consist- 
ency with this patent, immediately to put it 
into a pit— the right would exist, as I under- 
stand is conceded, to apply hot sand, sand 
previously heated— the right would exist to 
close the pit, and exclude the air, and to sub- 
ject the metal to the annealing process by slow 
cooling, as the phrase is, to such extent as this 
means or any other means known in the his- 
tory and practice in the art of annealing prior 
to that time, might suggest. The plaintiff then 
availing himself of all these means and in- 
strumentalities, interposes, in the progress of 
the construction and completion of the wheel, 
a new element, the right to use which exclu- 
sively is secured to him; and that new ele- 
ment is simply, after the wheel has be^ taken 
from the mold, and has been placed hi the pit, 
to subject it to a reheating— a tempering which 
involves the reheating of the iron structure; 
and then that reheating is to be connected 
with the old process of slow cooling. In this 
reheating, in combmation with slow cooling, 
lies the' novelty, the utiUty, the vitality of this 
patent. 

Viewing this subject in this light, it does not 
seem to us that there is any thing in the case- 
any fact or feature which should take it up 
from the rule laid down by the supreme court 
—and which stands unshaken, in the case of 
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Seymour v. McCormick, 16 How. [57 U. SJ 
480. 

Now I have referred to this extent upon the 
■ease as presented, irrespective of one element, 
to which I am now about to address myself, 
and In reference to which, I submitted to coun- 
sel who argued this question one or two inqui- 
rles, the answers to which then seemed to me, 
and still seem to me, to he very material, and 
which I imderstand are not answered by the 
report of the master. 

There is proof in the case that ear-wheels, 
■annealed in modes known in the history and 
-application of the ai-t, otherwise than by the 
mode iuTolved in the invention of the plain- 
tiff, have a market value— that they have been 
sold and used— that they are still sold and 
used. But upon, this subject the proof is not 
•clear or full, por by any means conclusive. 
Nor has the master categorically reported upon 
this particular point. All this is preliminary, 
■as it regards this view of the subject, and this 
proposition. If the proof were, that when the 
wheels were made up to that point— when they 
&ye to be subjected to some annealing process 
—if the pioof were that the wheel, at that 
point, was worthless— had no actual or market 
value— was worth nothing to the maker, and 
<:ould not be of any value to him until sub- 
jected to the process covered by the plaintiff's 
patent, then, perhaps, and I use that word up- 
on reflection, then, perhaps, it might be said 
tttat if the wheel had no value before being an- 
nealed according to the process of the plain- 
tiff, and after being so annealed, its value in- 
volved a particular amount of profit, more or 
less; perhaps it might be said the entire 
amount of profit made by the manufacture of 
the wheel was due to the process of the plain- 
tifie, and that, therefore, would be the standard 
and measure for the recovery of damages. 

Now the master, as I understand, has not 
presented the ease in this aspect. Irrespective 
of this particular aspect, we have no hesita- 
tion in saying that this is a case proper for the 
apportionment of damages. But it seems to 
us that it might as well be claimed that the 
plaintife was entitled to the entire profit of 
the running gear, other than the wheel, or up- 
on the entire car, involving the running gear 
as weU as the body of the car, as the entire 
profit made upon this wheel. The master has 
not reported on this subject; and here it seems 
there is clearly wanting an element to enable 
us to arrive at a proper conclusion on this 
particular point; and as it may possibly come 
before us hereafter, on the report of the mas- 
ter, I wish here to make one or two additional 
suggestions. So far as I know, this question 
is a new one, and I have as yet been unable to 
come to any conclusion on the subject entirely 
satisfactory to my own mind. But it would 
seem to be veiy dear that if a party invent a 
machine, or any thing else that is perfectly 
valueless, having no salable commercial value, 
and which in every other respect is worthless 
because he can not sell it; and then use in 
connection with that machine or structure, or 
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article, whatever it may be, the invention of 
another, no matter how slight that hivention 
may be, which gives it its entire market value, 
it would seem at first view that the amoimt 
to be recovered should be the entire amount 
of profit, because there is a proximate, insep- 
arable connection between the old, or useless 
article sold by means of the new invention, 
which could not have been sold otherwise. In 
the case of a dose monopoly, there is a profit 
made which it would seem, at first view, is 
entirely due to the uifringement of the patent 
right of another; and it would seem that the 
infringer ought not to be permitted to say, un- 
der such circumstances, that there should be 
an apportionment of the profits. But, on the 
other hand, take the case for instance of a 
railroad car, or any thing else, the making of 
wliich involves a large expenditure of money; 
and then by the application of the invention of 
another, slight and trifling in its character— 
of very little cost— of no value, except hi con- 
nection with that structure, the application of 
that slight improvement is sufficient to turn 
the scale in the market, so that nobody will 
buy the article except hi connection with the 
patented invention. Suppose, in further illus- 
tration of this view of the subject, it be a rail- 
road car, the cost of which is thousands of 
dollars, and some littie invention is made in 
regard to the interior structure of* the car, or 
in its ornamentation, which is patentable un- 
der the act of 1861; yet the slight, the simple 
thing is such as to strike the public taste and 
judgment, and have such an effect in the com- 
mercial world that nobody will buy the article 
without that invention ;\ yet it would seem to 
be a pretty hard measure of justice in a court 
of equity, to say that the entire profits made 
on that large artide shovtld go into the pockets 
of the inventor and patentee of this small thing, 
which had been used without license or au- 
thority in connection with it. 

I therefore have to remark, as it regards 
this particular question, we intend to leave the 
case open. The ease must go back to the mas- 
ter, for a fuller report upon the general sub- 
ject, which was adverted to this mornhig, and 
discussed this afternoon, in connection with 
damages, and to which the court has adverted 
just now. The question must go to the master 
to take testimony, and report what portion of 
the profits made by the defendant are due to 
the use of the invention of the plaintiff by 
hun, without authority; and it may be said 
fm'ther, that this general inquiry would in- 
volve a further element rdating to the sub- 
ject. The inquiiy may be more specific, to 
the extent of requiring the master to take tes- 
timony, and report whether the wheels were 
not worth something, without the use of this 
invention, whether they could have been sold 
at all. If he finds they could not, then the 
question to which I have adverted will come 
before the court for consideration. If he finds 
there is a sale for wheels not covered by this 
patent; if he finds the wheds could have been 
made marketable and salable, though not so 
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salable as If the process of the plaintifE had 
(been used, then he "will have to inanire what 
portion of the profits which the defendant real- 
ized is due to the use of the process covered 
ijy the plaintiff's patent. With the case before 
us in this single aspect, we shall then he pre- 
pared to dispose of this question; until then, 
we feel that the question is not ready for us; 
we shall terminate the argument, and refer 
the case hade to the master, in conformity 
with the directions just submitted. 

In the administration of justice in this class 
of eases, I have found It a saving of time and 
•expense, beside giving specific instructions to 
the master, to direct that he take testimony 
and report upon any other subject according 
to the direction of counsel in the case on either 
side. As my associate on the bench, who 
heard the case originally, suggests, we do not 
mean to throw the rein loose on the necl£ of 
the master, and let him go where he chooses. 
We do not want him to go over ground on 
which he has already gone. The testimony to 
be sought Is additional to the testimony al- 
ready taken, and on a point not already re- 
ported upon. 

[See Case No. 17,59i.] 



Case Hio, 17,594. 

WHITNEY V. MOWRT. 

[4 Fish. Pat Cas. 20T.] i 

Circuit Court, S. D. Ohio. Aug., 1870.2 

Extension op Patents— Coscldsivesess of Com- 
kissioneb's Action— Cokstruction op Specifi- 
cations— Inpbikgement — Estoppel — Measure 
OP Profits. 

1. The action of the commissioner in extend- 
ing a patent is judicial in its character, and 
can not be collaterally brought under review as 
matter of defense in a suit against an alleged 
infringer. 

2. Nor can an infringer be allowed to defend 
upon the ground that the extension was obtain- 
ed by the patentee by means of fraud and per- 
jury. 

3. Whatever else Whitney's patent may be 
for, it is clearly for the process described, as an 
•entirety. 

4. It is not proper, upon a motion to confirm 
or reject the master's report, to consider open 
any question which was foreclosed by the de- 
cree by which the case was referred to the 
master. 

5. When, therefore, the master based a find- 
ing upon the hypothesis that the defendant did 
not infringe the patent, held, that such hypo- 
thetical finding ought not to be in the record. 

6. The defendant having used the process of 
the patentee before the bill was filed, and down 
to the grant of a perpetual injunction, must be 
held to be estopped from insisting that a por- 
tion of the process is entirely useless, if not in- 
jurious, 

1 [Reported by Samuel S. Fisher, Esq., and 
hexe reprinted by permission.] 

2 [Reversed in 14 Wall. (81 TJ. S.) 620.] 
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7. Every doubt upon the question of utility 
should be resolved against an infringer who 
uses the patented process. 

[Cited in Lehnbeuter v, Halthaus, 105 U. S. 
97.] 

8. Where the defendant manufactured wheels 
by the process of the patentee, and made large 
profits from such manufacture, and the master 
reported that precisely such wheels could not 
be made without infringing ihe patented pro- 
cess, but that wheels of the same material, size, 
shape, and weight could have been manufac- 
tured by other processes at less cost, and that 
such wheels would have had the same market 
value as those which the defendant made, held, 
that the complainant was entitled to the entire 
profit of the manufacture. 

These were motions upon exceptions to the 
final report of the master, to which reference 
has been made in a former rei«>rt of this 
case [Case No. 17,593]. The whole amount 
of profits, as reported by the master, being 
the whole profit of the manufactured wheel, 
was over one hundred and eleven thousand 
dollars, and for this sum a final decree was 
entered in accordance with the opinion. 

H. Baldwin and B. R. Curtis, for com- 
plainant. 

C. B. Collier and E. M. Stanton, for de- 
fendant. 

SWAYNE, Circuit Justice. This case was 
finally heard upon the merits by my Brother 
Leavitt, the district judge holding the circuit 
court. He decreed that a perpetual injunc- 
tion should be awarded, and that an account 
should be taken of the profits made by the 
defendant in violation of the rights secured 
to the complainant by his patent. The case 
was referred to a master to take the account. 
The master performed this duty^ and- report- 
ed the results. Both parties excepted, and 
the ease is now before me upon these ex- 
ceptions. They have been fully and ably 
discussed by the counsel upon both sides. 
At the hearing, a preliminary motion was 
submitted by the defendant for leave to 
amend his answer by setting up that the 
extension of the patent was obtained by the 
complainant by means of fraud and perjury. 
This motion also was very fully argued. 
Upon that subject, it is sufficient to remark, 
that the extension can not be questioned in 
this proceeding. Such an inquiry can be 
gone into only in a proceeding had directly 
for that purpose. The action of the com- 
missioner was judicial in its character, and 
can not be collaterally brought under review 
as matter of defense in a suit against an 
alleged infringer. The question was fully 
considered in the case of Providence Rubber 
Co. V. Goodyear, 9 Wall. [76 U. S.] 788. Such 
was the unanimous judgment of that tri- 
bunal. 

The complainant filed two exceptions to the 
suppleiriental report of the master, dated 
September 17, 1868, They are as follows: 
"First exception. The evidence does not war- 
rant the master in finding, as matter of fact. 
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•that the defendant did not, wlien he began 
the use of said process, nor afterwards, while 
he continued its use, make any difference In 
the quality of iron used for the manufac- 
ture of car-wheels, nor in the weight or 
form of car-wheels, nor by reason of the use 
of such process, in their price.' Second ex- 
ception. The evidence does not warrant the 
master in finding, as matter of fact, 'that the 
defendant was unable to discover that his 
business was increased by the use of said 
process; that it was with a great deal of 
difficulty that he introduced the annealed 
wheels; that the railroad companies pur- 
chasing from defendant preferred the old 
wheels, that is to say, those manufactured 
by the process used by the defendant prior 
to April, 1861, for one or two years after 
the new annealed wheels, that is to say, the 
wheels annealed by the process complained 
of in this cause, were first introduced; and 
that since the defendant has been enjoined 
in this cause, and has abandoned the use of 
the process complained of, he has had the 
same customers— excepting the Little Mianji 
and the Columbus and Xenia Eailroad Com- 
panies, and it does not appear that said 
companies have withdrawn their custom on 
account, of said abandonment— and has sold 
the wheels he has since manufactured with- 
out the process complained of as readily as 
those manufactured by the use of said pro- 
cess, and at the same prices.' " 

The ground of these exceptions is, that the 
facts found are not warranted by the evi- 
dence before the master. In my judgment 
they are sustained by that evidence, and the 
exceptions are, therefore, overruled. 

The complainant also excepted to certain 
parts of the supplemental report of the mas- 
ter of March 23, 1869. The parts of the re- 
port to which these exceptions refer are as 
foUows: "*I1. If, as is claimed'by the de- 
fendant's counsel, there is no infringement 
of the complainant's patent unless the wheels 
are subjected to the process of reheating, 
that is to say, if the process of slow cooling 
used in connection with the reheating is old, 
and not a part of the complainant's inven- 
tion, nor included in his patent, the master 
finds that no part of the profits realized by 
the defendant from the manufacture and 
sale of said wheels was due to the use by 
him of the' complainant's invention.' 'V. 
The master finds that the wheels aforesaid 
could have been removed from the molds 
and finished without behig subjected to the' 
reheating process— (1) by placing them in 
pits as soon as they could be handled, cover- 
ing them with hot sand, and thereby slow 
cooling them; (2) by placing them in like 
manner in pits, without any fuel, covering 
the pits, and thereby slow cooling them.' 
The master finds that wheels so manufac- 
tured have, and did have from April 1, 1861, 
ta April 7, 1867, a market value equal to 
that of wheels manufactured by the use of 



the process complained of in this cause- 
But I find that wheels of the material, size, 
shape, and weight of those manufactured by 
the defendant, could have been manufactur- 
ed without the use of extraneous heat, and 
at less cost by either of the methods de- 
scribed in finding V of this report, and that 
wheels, so manufactured would have had the 
same market value, in the market where the 
defendant sold said nineteen thousand eight 
hundred and nineteen car-wheels, as if ex- 
traneous heat had been applied to them, as 
described in the complainant's patent, or as 
used by the defendant." 

The first part of the report covered by 
these exceptions is not very clearly express- 
ed. It was not denied or questioned by the 
defendant's counsel until very recently— so- 
far as I am advised— that the patent does- 
cover the entire process which it describes^ 
of slow cooling in connection with reheating. 
At the hearing upon the merits, it was ex- 
pressly admitted by one of the counsel for 
the complainant, that reheating alone, in con- 
nection with subsequent slow cooling, was 
the invention or discovery of the patentee- 
and what the patent was for. It was con- 
ceded that slow cooling was in prior use and 
previously well known. It was also con- 
ceded that slow cooling without reheating- 
would not be an infringement of the patent. 
The language of the counsel referred to was^ 
"K he (Mowry) does not think, as his counsel 
have argued, that there is any thing in Whit- 
ney's idea of reheating, let him adopt Lob- 
dell's dry sand process, or some other that 
is obvioasly different from ours, so that,"" 
etc. This construction was not dissented 
from by the other counsel upon the same- 
side who participated in the argument. 

It has since been, and is now, claimed by the- 
complainant that the patent Covers not only the 
reheating and slow cooling in combination, mak- 
ing the entire process described, but also the- 
several parts of the process taken separately, 
including slow cooling without reheating, as- 
where slow cooling alone is used by the alleged- 
infringer. On the other hand, I understand it 
was claimed before the master by the defend- 
ant, that the patent is to be so construed as to 
limit its effect to reheating, and that if the de- 
fendant used slow cooling in connection with 
reheating, as described in the specification, he 
is to be held liable only so far as his profits - 
are shown to have been increased by the ele- 
ment of reheating; hence the finding of the 
master under consideration. To this view of 
the subject I can not accede. 

Whatever else the patent may be for, it is 
clearly for the process described as an entirety. 
All the wheels to which the master's account 
relates -were finished by both reheating and 
slow cooling. This brings the case clearly with- 
in the patent 

I do not deem it proper to consider open any 
question which was foreclosed by my learned 
brother in settling the decree by which the- 
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case was referred to the master. Whether slow 
eoohng without reheathig is covered by the 
patent, and whether the patentee was the orig- 
inal and first inventor of that process as applied 
to car-wheels, are inquiries wholly outside of 
the ease and not necessary to he considered in 
its proper determination, Tliis hypothetical 
finding of the master ought not, therefore, to.be 
in the record. For these reasons the exception 
is sustained. 

The other exceptions relate to the master's 
conclusions from the testimony touching the 
several propositions of fact which the exceptions 
involve. I think the testimony sustains the 
findings, and therefore overrule the exceptions. 

The defendant excepts to the following por- 
tions of the master's report of March 23, 1S69: 
" 'I. If , as is claimed by complainant's counsel, 
the entire process of reheating and prolonged 
cooling, used by the defendant in the manu- 
facture of said wheels, was an infringement 
upon the complainant's patent, the master finds 
that the total profits realized by the defendant 
from the manufacture and sale of said wheels, 
was due to the use by him of the complainant's 
invention.' 'III. The master finds that, had said 
wheels, miinufaetiured by the defendant, been 
left to cool in the open air, they would have had 
no market value as car-wheels; they would 
have been worth only tlie value of the iron of 
which they were made. Reheating in connec- 
tion wiQi slow cooling, or slow cooling without 
reheating, is indispensable to make marketable 
cast-iron car-wheels of the configuration of 
those made by the defendant XV. The master 
finds that there is . no reheating process for the 
manufacture of cast-iron car-wheels outside of 
the complainant's patent.' Complainant's coun- 
sel ask for tiie following findings: '(1) That 
the wheels of which the master has taken an 
account, made and sold by the defendant, were 
annealed wheels, and were sold as annealed 
wheels.' This I adopt as a finding, and hereby 
report it as such to the court. '(2) QJhat the 
process patented to the complainant, and, as 
found by the court, used by the defendant in 
Hie manufacture of said wheels, conferred upon 
them their entire market value, and their en- 
tire value above their weight in iron.' If the 
court shall decide that the complainant's patent 
includes prolon^g the time of cooling the 
wheels, as used by the defendant, I adopt this 
as a finding; but if the complainant's patent 
covers only the application of extraneous heat 
to the wheels after they are taken from the 
molds, I decline to make this finding. *(3) 
That no process of annealing, in connection 
with prolonged cooling of cast-iron car-wheels, 
other than that patented to the complainant 
April 5, 1848, and thai described in the patent 
of May, 1861, appears to be or to have been 
known in the manufacture of iron car-wheels.' 
Taking 'annealing' to mean 'reheating' in con- 
nection with slow cooling, I adopt this as a 
finding, and report it as such. '(4) That the 
said wheels made by the defendant required 
no treatment, other than that described in the 
said patent of complainant, to complete them 



as annealed wheels.' This I adopt as a find- 
ing, and report it as such to the court. '(5) 
That the said annealed wheels made and sold 
by the defendant could not have been made 
by any process outside of the complainant's 
patent.' This will be considered in connec- 
tion with the requests by counsel for defend- 
ant, as follows: I am requested by counsel 
for defendant to embody in my report the 
specific inquiries addressed to me by the court, 
and to answer them ui the afiirmative or 
negative, as the fact may appear. 'First. 
Whether the wheels made and sold" by the 
defendant had, or could have been made to 
have, any market value without being sub- 
jected to the process patented to the complain- 
ant Second. If they had, or could have been 
made to have, such value by any annealing 
or slow cooling process outside of the com- 
plainant's patent, how much additional and 
greater market value, if any, they derived 
from being subjected to said patent process.' 
I find that said annealed wheels (using the 
term 'annealed' in the senses above indicptedj 
could not have been made by any process 
outside of the complainant's patent The 
application of extraneous heat in the manner 
described in the complainant's patent, and as 
used by the defendant in the manufacture 
of said wheels, retrieves the metal, in some 
degree, from the sti-ain which begins the 
moment the wheels are cast, and, in so far as 
that is accomplished, the wheels are strength- 
ened, and their liability to break overcome. 
This retrieving is accomplished only by the 
application of extraneous heat, and. extra- 
neous heat can not be applied without infrin- 
ging complainant's patent. Precisely the 
wheels, then, that the defendant manufac- 
tured could not have been manufactured 
without using the process patented to the 
complainant, or its equivalent And the de- 
fendant excepts to so much of said findings 
and report, as may be construed to mean 
that the 19,819 car-wheels made and sold 
by the defendant, had any greater market 
value by reason of the application to them 
of extraneous heat in the annealing pits, than 
they would have had if they had been left 
to cool there by a retention of their own 
Ixealv for the reason that the entire testi- 
mony taken pursuant to the order of the 
court, including the testimony of the com- 
plainant, shows that no additional market 
value is given to car-wheels by the applica- 
tion to them of extraneous heat ir^ the pro- 
cess of cooling them." 

The exception to the first finding must be 
overruled. 

The construction of the patent which the 
finding assumes is the one given to it by 
Judge Leavitt, and it was concurred in by 
both the judges when the application for a 
preliminary injunction was heard. Wliether 
the patent reaches further, and Is also for 
each of the parts severally of the process 
which it describes, is a proposition, as before 
remarked, not necessary to be considered. 
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The exceptions to the Sd and 4th findings 
are also not well taken. Those findings, in 
my judgment, are fully sustained by the evi- 
dence. 

The responses of the master, made at the 
request of the counsel of the parties, are, I 
think, con'ect The exception to this part of 
the report is overruled. 

The last exception is without foundation. 
The fact of which it is predicated does not 
exist. There is nothing in the report which 
can be construed to mean what is suggested. 
On the contrary, the master says: "But I 
find that wheels of the material, size, shape, 
and weight of those manufactured by the de- 
fendant, could have been ^mai^ufactured with- 
out the use of extraneous heat, at less cost, 
by either of the methods described in finding 
V of this report, and that wheels so manu- 
factured would have had the same market 
value in the market where defendant sold 
said 19,819 car-wheels, as if extraneous heat 
had been applied to them, as described in 
complainant's patent, or as used by the de- 
fendant." 

It was strenuously insisted by the counsel 
for the defendant, at the hearing upon the 
exceptions, that reheating "to a point a little 
below that at which fusion commences," 
called for by the specification, would de- 
stroy the chill and ruin the wheels, as shown 
by the testimony of Major Wade and others, 
and that it is in proof by the complainant's 
own witnesses, that he did not himself carry 
the reheating to near so high a degree. This 
point was disposed of by Judge Leavitt in 
the construction which he gave to the patent. 
I regard that as conclusive at this stage of 
the case. If an error was committed it 
must be corrected by the appellate tribunal. 

It was also insisted, with no less zeal, that 
reheating is shown by the testimony to be 
entirely useless, if not injurious. This point 
also is in effect disposed of by my learned 
brother. If this were not so, the defendant 
could not be permitted to avail himself of 
this defense. He used reheating in connec- 
tion with slow cooling before the bill was 
filed and down to the hearing of the applica- 
tion for a preliminary injunction. He was 
then advised by the court that, in their opin- 
ion of the case as presented, he was violat- 
ing the complainant's patent, but was per- 
mitted to go on until the final hearing upon 
the merits, under a bond to account for his 
profits. Pe did so go on until a perpetual 
injunction was granted. The 19,819 wheels 
were all finished' by reheating as well as 
slow cooling. Under these circumstances he 
should be held to be estopped from insisting 
on this proposition. The evidence on the 
subject is contradictory, but every doubt should 
be resolved against him. 

The report of the master, with the single 
exception before stated, is confirmed, and a 
final decree will be entered accordingly. 

[Reversed by the supreme court in 14 Wall. (81 
U. S.) 620.] 



Case Ko. 17,595. 

WHITNEY V. OLNEY et al. 

[3 Mason, 280.] i 

Circuit CJourt, D. Rhode Island. Nov. Term, 
1823. 

Wills— Devise of Mill. 

A devise of a mill with appurtenances con- 
veys, not the buildings merely, but the land un- 
der and adjoining which is necessary to the 
use, and is actually used with it. 
[Cited in Sheets v. Selden, 2 Wall. (69 U. S.) 
182; Pullan v. Cincinnati & 0. R. R. Co., 
Case No. 11,461; Bank of British North 
America v. Miller, 6 Fed. 551; Miller v. 
Alliance Ins. Co. of Boston, 7 Fed. 651.] 
[Cited in Ammidown v. Granite Bank, 8 
Allen, 291; Wooley v. Groton, 2 Gush. 309; 
Johnson v. Rayner, 6 Gray, 110. Cited in 
brief in Eliot v. Carter, 12 Pick. 440. Cited 
in MeShane v. Carter, 80 Cal. 314, 22 Pac. 
179; Endsley v. State, 76 Ind. 469; Bran- 
son V. Studahaker, 133 Ind. 165, 33 N. E. 
104; Indianapolis, D. & W. By. Co. v. First 
Nat Bank, 134 Ind. 131, 33 N. E. 680; 
Maddox v. Goddard, 15 Me. 224; Hammond 
V. Woodman, 41 Me. 181. Cited in brief in 
Esty V. Baker, 48 Me. 498; Jewett v. Whit- 
ney, 51 Me. 238, Cited in Woodman v. 
Smith, 53 Me. 81; Page v. Esty, 54 Me. 
330; Cunningham v, Webb, 69 Me. 96; 
Dunklee v. Wilton R. Co., 4 Fost. (N. H.) 
496; Winchester v. Hees, 35 N. H. 49; Ta- 
bor V. Bradley, 18 N. Y. 113. Cited in 
brief in Comstock v. Johnson, 46 N, Y. 619, 
Cited in Doyle v. Lord, 64 N. Y. 436. Cited 
in brief in Murphy v. Campbell, 4 Pa. St. 
484. Cited in Matteson v. Wilbur, 11 R. I. 
549} Butcher v. Creel, 9 Grat. (Va.) 202. 
Cited in brief in Cross v. Pike, 59 Vt. 324, 
10 Atl. 526; Walker v. Wilson, 13 Wis. 528. 
Cited in brief in Wilson v. Hunter, 14 Wis. 
684. Cited in Smith v. Ford, 48 Wis. 166, 
4 N. W, 468.] 

Ejectment for a moiety of a parcel of land 
with a paper-mill, called the "Brown. George," 
and other buildings, and all the right of wa- 
ter and privileges thereto belonghig. Plea, 
the general issue. At the trial the facts ap- 
peared as follows: Col. Christopher Olney, 
by his will 29th May, 1812, made the followhig 
devises: First, he gave to his son Christo- 
pher C. Olney, for nis natural life, a certain 
lot of land with the dwellinghouse, &c. in 
Providence; also all the land which the testa- 
tor had in said Providence within certain 
boundaries, which he stated. Next he gave to 
his son Nathaniel G. Olney, during his life, 
all his mansion house where he then lived, 
&c. and aU the lands lying easterly and west- 
erly of the said lands devised to Christopher 
C. Olney (stating the boundaries,) "excepting 
the Brown George paper-mill and appm-te- 
nances." Then followed this clause: "Fur- 
ther it is my will, that my said sons, Christo- 
pher and Nathaniel, shall have and possess 
my two paper-mills, namely, the Rising Sun 
and the Brown George, so called; and I devise 
the same to them as tenants in common in 
equal shares during the times of their nat- 
ural life, together with all the machinery and 
appurtenances to said mills at the time of my 
decease," &c. The testator fmther devised, 

1 [Reported by WilUam P. Mason, Esq.] 
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that if his son Christopher C. had issue at his 
death, then that such issue should talie in fee 
simple all the estate he had devised to his 
son Christopher for life; and so in like man- 
ner to the issue of his son Nathaniel the estate 
he had devised to him for life. The plaintife 
[Hercules Whitney] claimed under the devise 
to Christopher C. and his issue. Ihe principal 
point Tvas, what passed to Christopher by the 
devise of a moiety of the mill, called the 
"Brown George"; the defendant [James N. Gl- 
uey] contending, that a moiety of the build- 
ing only passed, and no part of the land un- 
der the same or belonging to, and used with 
the same. 

The jury under the direction of the court, 
found a verdict for the plaintife for a moiety 
of the Brown George and the land under and 
appurtenant to the same. A motion was 
made, and argued, for a new trial, but finally 
overruled, the court expressing au opinion con- 
firming that delivered at the trial. 

Tibbets & Crapo, for plaintiff, 
ilr. Searle and Tristam Burgess, for de- 
fendants. 

STORY, Circuit Justice. My opinion is, 
that by the devise of the mill and its appurte- 
nances all the land under the mill, and neces- 
sary for the use of it, and commonly used 
with it, passed to the devisees. The excep- 
tion of the Brown George paper-mill and ap- 
purtenances, in the devise to Nathaniel G. 
Olney, is not an exception of the mere build- 
ing, but of the land under and appertainhig 
to, and used with, the mill. Whatever was 
saved by the exception, passed by the subse- 
quent devise of the mill. I do not proceed 
upon the ground, that the land was a mere 
appurtenance to the mill; but that it was 
parcel thereof. It is true, that land cannot 
strictly be appurtenant to land so as to pass 
under tlie term "appurtenances" (Com. Dig. 
"Grant," E. 9; Plow, 170; Doane v. Broad 
Street Ass'n in Boston, 6 Mass. 332; Buck v. 
Nurton, 1 Bos. & P. 53); but where the in- 
tention is clearly expressed, that land should 
pass under that name, the law will give ef- 
fect to the grant, notwithstanding the mis- 
nomer. Thus, where it was averred in plead- 
ing, that certain land was appertaining to a 
messuage; the court held, that in point of law 
It could not be appurtenant to the messuage; 
but that it was nevertheless well in a grant, 
because it shall be intended to mean sucli 
land as is usually occupied with the messuage 
or lying with the messuage; and therefore a 
demise of a messuage "with the lands to the 
same appertaining," is good to pass such lands 
as were usually occupied, used, or lying with 
the messuage. Plow. 170. See, also, Bryan 
V. Wetherhead, Cro. Car. 17; Hearn v. Allen, 
Id. 57; Gennings v. Lake, Id. 168, 169; Com, 
Dig. "Grant," E. 9. If this be so hi a grant, 
the law will construe the words still more fa- 
vourably in a devise. Therefore in Boocher 
V. Samford, Cro. Eliz. 113, it was held, that 
lands usually occupied with a house, though 



at a distance from it, might well pass by a 
devise of it, as a tenement with its appurte- 
nances, in which "H. dwelleth in E. See, al- 
so, Cro. EUz. 70i; Com. Dig. "Grant," E, 9, 
10; 1 Bos. & P. 53; 1 P. Wms. 603; 3 Wils. 
141; 2 Wm. Bl. 1148; Doe v. Coinns, 2 Term 
K. 49S. In these cases the lands pass, not as 
appurtenances, but as parcel of the granted 
or devised premises, upon the intention of the 
parties collected from the instrument, and 
explained by reference to the facts. 

But in the present case I lay no stress what- 
soever upon the words in the devise, "with the 
appiu:tenanees." The land under the mill and 
adjacent thereto, so far as necessary to its 
use, and commonly used with it, passed by 
force of the word "mill." It is not necessary, 
in order to pass lands, that they should be 
specially designated by that name. A grant 
of a messuage conveys all the land within the 
curtilage thereof; so the grant of a house. 
Shep. Touch. 94; Com. Dig. "Grant," E. 0. 
The only ground, upon which a doubt could be 
entertained, is a dictum in Lord Chief Baron 
Comyn's Digest ("Grant," E. 9), where he 
says: "By the gi-ant of a mill cum pertinentiis 
the close where the mill is, or the kiln there, 
does not pass without more;" and for tliis 
he cites 1 Sid. 211, 1 Lev. 131, which are dif- 
ferent reports of the same case. The ease 
itself does not support any such docti'ine. 
The question there was, not whether the land, 
on which the mill stood, passed under a grant 
of the mills with the appurtenances, but 
whether a kiln on another part of the close 
passed under the word "appurtenances." And 
the court held, that it did not, "for by the 
grant of a messuage or lands cum pertinentiis 
any other land or thing cannot pass, though 
by the words *cum terris pertinentibus,' it 
would." And Windham, J., said, if all the 
matter had been found, and that the kiln was 
necessary for the use of the mill, and without 
which it could not be useful, the kiln had 
passed as part of the mill, though not as ap- 
purtenances. In the English translation of 
Levinz's Reports, by Sergeant Salkeld, there 
is an error, which probably led to the mistake. 
It is there said: "And whether the kiln and 
the parts of the close, on which they (i. e. the 
mills) stood, should pass to the plaintiff, was 
the question." The original is: "Et si le kill 
et le parts del close, sur que il estoit (i. e. 
the kiln stood) passe al plaintiff fut le ques- 
tion. Et tenu deerement que ils (il) ne passe," 
The case is much more fully and accurately 
reported in 1 Keb. 738, where the facts are 
stated as found on a special verdict. O. was 
seized of a manor and messuage, and a dose, 
and having two mills on the west side, and of 
a kiln, which he newly erected on the other 
side; then by metes and bounds he divided 
the close, and enfeoffed the plaintiff of the 
west part of the dose, and the mills with the 
appurtenances; afterwards he assigned the 
other part of the dose with the manor to the 
defendant; and "whether to these ancient 
mills, the kiln will, being severed, pass as ap- 
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purtenant, having been enjoyed and used" 
with them, was the question. The court held 
that it did not. Keeling, 0. J., said: "It 
passeth not, being neither found necessary, or 
belonging to the mill." Windham, J., said 
that the special verdict was short, and that it 
did not appear that it was a kiln purposely 
erected for the use of the mill, "in which 
case it would have been parcel." And in sub- 
stance this is the same as may be gathered 
from the brief note in 1 Sid. So that the 
case, when examined, proceeds upon a princi- 
ple recognizing that which has been adopted 
by this court. 

The good sense of the doctrine on this sub- 
ject is, that under the grant of a thing, what- 
ever is parcel of it, or of the essence of it, or 
necessary to its beneficial use and enjoyment, 
or ia common intendment is included in it, 
passes to the grantee. In common sense and 
in legal interpretation, a mill does not mean 
merely the building in which the business 
Is carried on, but includes the site, dam, and 
other things annexed to the freehold, neces- 
sary for its beneficial enjoyment. Judgment 
for the plaintiff. See Leonard v. White, 7 
Mass. 6; Luttrel's Case, 4 Coke, 86a. 
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WHITNEY et al. v. ROLLSTONE MACH. 
WORKS et al. 

[2 Ban. & A. 170; i 8 O. G. 908.] 

Circuit Court, D. Massachusetts. Oct. 27, 
. 1875. 

IMFIHNGEMENT OF PATENTS— PltELIMINART IXJUXC- 

Tios— Whes Graktable. 

1. Where the defendants manufactured under 
the sanction of a patent of prior date to those 
held by complainants, which prior patent ex- 
pired before any proceedings were instituted 
by the complainants to secure or protect their 
right, held, that a preliminary injunction should 
not be granted against the defendant, even 
though the complainants were able to show 
that the defendants infringed upon their pat- 
ents, and that the inventions secured to them 
antedated the patent under which the defend- 
ants had been manufacturing. 

[Cited in U, S. v. Harris, Case No. 15,315; 
Washburn & Moen Manuf 'g Co. v. Griesche, 
16 Fed. 670.] 

2. Where the complainants have submitted 
for so long a space of time to the manufacture 
and use by the defendants of the infringing ma- 
chine, without enforcing their rights by proceed- 
ings at law or in equity, they have lost the 
right to invoke the summary process of the 
coui't, by an injunction pendente lite, and must 
await tiie decree of the court upon the final 
hearing. 

In equity. 

Eice & Pratt, for complainants. 
D. H. Merriam and T. L. Wakefield, for 
defendants. 



1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 



SHEPLEY, Circuit Judge. Complainant? 
claim undfer letters patent granted to Wil- 
liam D. Sloan, March 31, 1857, No. 16,^36, 
extended for the term of seven years from 
March 31, 1871, and also under letters patent 
to Baxter D. Whitney, August "7, 1860, No. 
29,534, extended for the term of seven years 
from August 7, 1874. Defendants are manu- 
facturing automatic lathes for turning and 
finishing irregular forms like those describ- 
ed in letters patent granted to Cheney Kil- 
burn, dated November 22, 1859, No. 26,192. 
Complainants having commenced proceed- 
ings in equity for an injunction and account 
now ask for a preliminary injunction. 

The patent of Cheney Kilburn has expired 
by limitation, and has not been extended. It 
was prior in date to the patent of Baxter D. 
Whitney, but from the affidavits and other 
documentary evidence it would appear that 
application of Whitney and the invention of 
Whitney each antedated the invention and 
application of Kilburn. The defendants 
manufactured machines under the Cheney 
Kilburn patent, during the term for which 
the letters patent were granted, and have 
continued to manufacture the same machine 
since the patent expired. During the orig- 
inal term of the Kilburn patent no proceed- 
ings were instituted by Whitney or his as- 
signees against Kilburn, or the defendants, 
or any other persons manufacturing, vend- 
ing, or using the invention described in the 
specifications of his patent. More than five 
years since one of the complainants notified 
a party making use of the Kilburn machine 
that he should treat it as an infringement 
of the Whitney patent, and should at some 
future time endeavor to put a stop to the 
manufacture. This notice appears to have 
been communicated to the defendants. 
They continued the manufacture openly un- 
der a claim of rights, and published circu- 
lars with an engraved cut of their machine, 
and a claim that the Kilburn patent ante- 
dated the complainants', and have continued, 
with the knowledge of the complainants, to 
advertise and manufacture the same ma- 
chines. No attempts have been made by 
the complainants to enforce their supposed 
rights against the defendants until the filing 
of the bill in this case. 

From the evidence to be found in ex parte 
affidavits, and from a comparison of the 
two machines, I am satisfied, for the pur- 
poses of this hearing,' that the Kilburn in- 
vention embraces all substantial elements 
and combinations of the Whitney invention, 
and that the Whitney invention antedated 
that of Kilburn; but, upon the state of facts 
exhibited in the record in this case, after 
the complainants have submitted fov so long 
a space of time to the manufacture and use 
of the Kilburn machine without enforcing 
their rights by proceedings at law or in eq- 
uity, they have lost the right to invoke the 
summary process of the court by an injunc- 
tion pendente lite, but must await the de- 
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cree of the court upon a final hearing, when 
the rights of the parties can more accurate- 
ly be determined, before summarily putting 
stop to a manufacture, -which, commenced 
under the sanction of letters patent, has so 
long continued without interruption. The 
■complainants do not show any adjudication 
sustaining the validity of their patent, nor, 
as against the Kilburn patent or these de- 
fendants, do they prove any such public ac- 
quiescence or exclusive possession, or any 
such diligence on their own part, as would 
entitle them to invoke the festinum reme- 
dium of a preliminary injunction. 
Motion for preliminary uijunetion overruled. 



WHITNEY, The ELI. See Case No. 4,345. 

WHITNEY AKMS CO. (UNITED STATES 
RIFLE, ETC., GO. v.). See Case No. 16,- 
793. 
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WHITON V. CHICAGO & N. W. E. CO. 

[2 Biss. 282.] i 

Oircuit Court, E. D. Wisconsin. April Term, 
1870.2 

Accident at Railroad Crossing — Negligence 
and contribotoky negligence — excessive 
Speed — Ringing Bell — Province op Court 
AND Jury— New Trial—Measure op Damages. 

1. Where three persons, having waited for a 
freight train to pass, at the crossing of a fre- 
quented street, tlien cross tiie track, and two 
of them are struck by a switch train on an ad- 
joining track, and killed, there being at the time 
a strong wind blowing, the bell on the switch 
train not having been rung, and the survivor 
having neither seen nor heard the switch train 
until after the accident, the circumstances are 
not such as to warrant the court in instructing 
the jury in an action brought by the representa- 
tive of one of the deceased persons that the 
plaintiff could not recover. 

2. Although the freight train was running at 
a higher speed than allowed by law, and proba- 
bly if it had not been passing, the accident 
would not have occurred, nevertheless the only 
-effect of the passing of that train was to modify 
or influence the conduct of the others, and the 
fault of the freight train is too remote in law to 
•constitute one of the causes of the accident. 

3. This court is, however, not prepared to 
say that every person who, in a populous town 
at a railroad crossing, fails to pause and look 
-up and down the track, is guilty of such negli- 
gence as to prevent a recovery for an injury in- 
flicted by the flagrant wrong of those in charge 
■of a passing train. 

4. The bell should be rung not only before 
■crossing a street, but so long as there is danger 
•of encountering passers-by. 

5. The courts are much influenced by tlie 
conduct of the defendant, and, if the wrong is 
flagrant, are inclined to hold that to be the cause 
•of the injury. 

6. While there are some things as to which 
it might be the duty of the court to charge that 
they constitute negligence, there are many oth- 
ers which the court must leave to the jury to 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 

2 [Afiirmed in 13 Wall. (80 U. S.) 270.] 



decide. The court properly charged the jury 
that if the bell of the switch train was not 
rung, that -was negligence, and left it to them 
to decide whether the person injured had been 
negligent. 

7. Where, on the objection of a party, com- 
petent evidence has been excluded, he cannot 
urge that as error on motion for a new trial. 

8. Where the jury rendered a verdict for 
the highest sum allowed by statute, five thou- 
sand dollars, it being shown that the person 
killed was a superior woman — as wife, mother, 
and member of society— there is nothing in the 
amount of the verdict to authorize the court 
to interfere. 

Motion for a new trial after a verdict by 
a jury for $5,000 damages for death of plain- 
tiff's wife by alleged earelessnesg of the de- 
fendant. 

Conger & Sloan, for plaintifiC. 
Pease & Ruger, for defendant 

Before DRUMMOND, Circuit Judge, and 
MILLER, District Judge. 

DRUMMOND, Circuit Judge. This is an 
action under the statute of this state brought 
by the plaintiff for the death of his wife, 
caused by the alleged wrongful act of the de- 
fendant. Mrs. Whiton and Mrs. Woodward, 
in December, 1864, resided near each other 
on Bluff street, in Janesville, in this state. 
One morning near Christmas of that year, 
they left home and proceeded along the north 
side of Bluff street, until they reached Acad- 
emy street. They then turned south on the 
west side of Academy street until they ar- 
rived at the railway crossing. At that time 
there were four tracks crossing Academy 
street, on the same level, extending north- 
east and south-west, the street there running 
about north and south. The two most north- 
westerly tracks belonged to the Milwaukee 
& Prairie du Chien Railroad, and the other 
two to the defendant. When they arrived 
at the railroad crossing, a freight train was 
passing the street in a north-easterly direc- 
tion, on the south track of the Milwaukee & 
Prairie du Chien Railroad, at a rate of speed 
unauthorized by the law of this state. Mrs. 
Whiton and Mrs. Woodward therefore stop- 
ped until the freight train had passed. 
Standing there with them, also waiting for 
the freight train, was Mr. Jacob C. Rice, the 
sole surviving witness of what immediately 
occurred. It was about eleven o'clock. The 
morning was quite cold, with a very strong 
wind blowing from the south-west. There 
was some snow falling at the time, and there 
were a few snow piles lying near the track, 
apparently previously thrown off the track. 
While the freight train was going up the 
track, a switch train was backing down in a 
south-west direction, on the south track of 
the defendant. The tender came first, then 
the engine, and next a freight car attached 
to the engine. Mr. Rice was standing very 
near the freight train as it crossed Academy 
street, and as soon as it passed, he instantly, 
with a quick step, crossed over the railroad 
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tracks, and after having crossed the tracks a 
rod or so, he heard a scream, turned round 
and saw that Mrs, Whiton and Mrs. "Wood- 
ward had been struck by the tender of the 
switch train. Mrs. Woodward was almost 
instantly killed, and Mrs. Whiton, after lin- 
gering a few, weeks, died from the effects of 
the- injury. As Mr. Rice crossed he cast his 
eyes at the track, and saw nothing in the 
way, and so passed on till he was arrested 
by the cries of the ladies. He did not see 
the switch train before, nor as he crossed, 
and heard no signal bell from that train. 

The questions submitted to the jury were: 
(1) Whether Mrs Whiton's death was caused 
by the negligence of those who had the man- 
agement of the switch train; and (2) was 
Mrs. Whiton herself guilty of any fault or 
negligence which contributed to that result? 
And the jury having found negligence in the 
defendant, and none in Mrs. Whiton, the 
question is whether there is any error of 
fact or law to prevent judgment on the ver- 
dict We think there is not 

In lookii^ through the various objections 
made by the defendant to the rulings of the 
court in receiving or rejecting testimony on 
the trial, we see nothing material to the is- 
sue decided erroneously against the defend- 
ant, and we think under the facts of the case 
it would have been error for the court to in- 
struct the jury as requested hy the defend- 
ant, that the plaintiff could not recover. 

As to the negligence of the defendant, the 
court in substance instructed the jury that 
it was the duty of those having the manage- 
ment of the switch train to cause the bell of 
the engine to be rung a sufficient time before 
crossing Academy street to give warning to 
any passengers on that street desirous of 
crossing, and to keep it ringing until the 
tender had crossed the street, and also that 
it was the duty of those having the manage- 
ment of the train to keep a proper lookout 
in the direction the train was moving, and 
particularly under the circumstances of the 
case— a freight train going up one of the 
tracks, the switch train just approaching a 
much frequented place, and a violent south- 
west wind blowing at the time. 

As to the negligence bf Mrs. Whiton, the 
court in substance instructed the jury that 
she was required to exercise that degree of 
prudence,, care and caution incumbent on a 
person possessing ordinary reason and intel- 
ligence under the special circumstances of 
the case, having regard to the fact of its be- 
ing a railroad crossing, and another train 
crossing the street, for which she had to 
wait in company with Mrs. Woodward, and 
therefore she should have used extra care, 
prudence and caution. The court declined 
to say to the jury how she must dispose of 
her limbs, her eyes or her ears, but left it to 
the jury to find whether she had been guilty 
of any .fault which contributed to her death, 
and said that, if she had, the plaintiff could 
not recover even though the defendant had 



been guilty of negligence. The court also- 
told the jury before they could find a verdict 
against the defendant they must be satisfied 
its employes were guilty of negligence, and 
that such negligence caused her death. As 
to the damages, the court instructed the jury 
that they could give nothing for feeling, sym- 
pathy or mental suffering, but that they were 
restricted to the rule of pecuniary injury 
alone resulting from the death of Mrs. Whit- 
on, to the plaintiff; that it was almost im- 
possible to lay down any fixed rulS on th& 
subject; that it largely rested in the sound 
reason and discretion of the jury— taking all 
the facts of the case into consideration— her 
personal qualities, her ability to be useful 
and to earn money. 

This is the general aspect of the case. It 
may be proper now to advert to some special 
objections taken to the rulings of the court 
in the instructions given and refused. 

There were several instructions asked 
which proceeded on the assumption that the 
freight train, in running too fast on the Mil- 
waukee & Prairie du Chien track, proximate- 
ly caused the death of Mrs. Whiton. The 
instruction given on this point was that the 
only effect of the freight train being there 
under the circumstances mentioned was to 
modify or influence the conduct of those on 
the switch train, and of Mrs. Whiton, and 
consequently the court considered the fault 
of the freight train, as connected with the- 
death of Mrs. Whiton, as too remote in law " 
to be regarded as the cause of her death. 
We see no reason to change this opinion. 
Undoubtedly, it may be said that if the- 
freight train had not been there Mrs. Whiton 
would not have been killed. So she might 
have escaped if Mrs. Woodward had not 
been with her, or if they had not followed 
directly after Mr. Rice. 

It is insisted that if the bell of the switch 
train had been rung for some time before, it 
need not have been up to the time of cross- 
ing the street The object of ringing the 
bell is to give warning. , The passengers la 
this case were on the west side of Academy 
street; a freight train shut out the view of 
the switch train. As long as there was risk 
of encountering passengers, the bell should 
have been rung to attract their attention. 

Many instructions requested by the defend- 
ant were to this effect— that it was the duty 
of Mrs. Whiton before attempting to cross 
the track to look carefully up and down to- 
see what obstacle was in the way, and even 
to stop for that purpose, and if this was not 
done it was negligence. The court instruct- 
ed the jury that Mrs. Whiton must have ob- 
served due care, caution and prudence. 
These imply needful and usual foresight and 
watchfulness. We are not prepared to say 
that any person who, in a populous town, at 
a railroad crossing, in walking on a street, 
shall fail to pause and look along the track, 
is guilty of such negligence as to prevent a 
recovery for injury inflicted by the flagrant 
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wrong of those on a passing train. We have 
to take men and women as they are, and 
judge of them by their conduct under such 
circumstances. Suppose the reason the per- 
son does not lool£ up or down the track, is 
that the bell of the engine is not rung. And 
can an engine be permitted to recklessly run 
over passengers, because if they do not get 
out of the way they are in all cases guilty 
of contributory negligence? The very object 
of ringing the bell is to attract attention. 
It will often happen, as indeed observation 
proves, that persons walking over a railroad 
track on a public street, of a town will be 
more or less pre-oceupied, and those who 
control so powerful an instrument of de- 
struction as a locomotive in motion, are re- 
quired to ring the bell to make them watch- 
ful. It will be found on examination of the 
cases in those courts which will not permit 
a recovery where there has been any fault 
whatever on the part of the person injured, 
that they are very much influenced by the 
conduct of the other party. If the wrong is 
flagrant they are inclined to hold that to be 
the cause of the injury. A very striking 
illustration of this is to be seen in two cases 
recently decided in England in the court of 
exchequer, the one following the other in 
the same volume of reports. In the first the 
railway company was thought free from 
fault, and the rule as to contributory negli- 
gence by the deceased was stated with some 
stringency; but in the second, where the 
railroad company was guilty of gross negli- 
gence, it was held the case was properly left 
to the jury, although the evidence showed 
the deceased, as he crossed the track, was 
looking down on the ground. 

In fact, while there are some things about 
which all intelligent men agree, and as to 
which it might be the duty of the court to 
charge that they constituted negligence, yet 
there are many others where the court must 
leave it to the jury to decide whether or 
not negligence is established, and therefore 
It is by no means uncommon to find a court 
in the same charge to a jury, declaring that 
if a certain fact exists it is negligence, and 
if another, that it is for the jury to deter- 
mine; and this must be so as long as negli- 
gence in any of its bearings is a mixed ques- 
tion of law and fact. The court instructed 
the jury in this case if the bell of the engine 
of the switch train was not rung so as to 
give warning to Mrs, Whiton, it was negli- 
gence, and the court refused to instruct the 
jury that she had been guilty of negligence, 
but left that to the jury to determine. We 
think this was correct, and we see no reason 
for disturbing the verdict because on either 
point it was not warranted by the evidence. 
We think the testimony indicated that the 
bell of the engine was not rung as it ap- 
proached Academy street so as to give warn- 
ing to them on that street. Neither the en- 
gineer nor the fireman saw Mrs. Whiton or 
Mrs. Woodward before they were stniek by 



the tender; they therefore were not on the* 
lookout for the street. As to the negligence- 
of the employSs of the defendant in the con- 
duct of the switch train, tliere can be no- 
doubt the finding of the jury was warranted 
by the evidence. Of the conduct of Mrs., 
Whiton at the moment we know nothing ex- 
cept what may be inferred from the result. 
No living witness, so far as we know, saw 
her from the instant that she moved to cross- 
the tracks until she was struck. We do not 
know whether she glanced along the track,, 
or saw the switch train, and if she did we 
are ignorant of the impression made on her- 
mind— whether she thought it moving or 
standing, we cannot tell. She had to pass- 
over about thirty feet, probably a little fur- 
ther, from the spot where. she stood wait- 
ing for the freight train to cross, until she- 
reached the track on which the switch train'; 
was moving. What was seen or heard in 
that brief time by Mrs. Whiton is very muchi 
matter of conjecture. The chances are that 
she and Mrs. Woodward followed Mr. Biee- 
immediately, and while he, walking faster, 
escaped, they were killed. Now, if the bell, 
of the engine had been ringing as they start- 
ed, what would have been its effect on them?- 
This as well as other facts connected with, 
her conduct were left to the jury to decide. 

It is also claimed by the defendant that 
since the trial it has been ascertained that 
Mrs. Whiton, while on the spot, and very- 
soon after the accident, said she did not hear- 
the bell, and inference is thence sought to- 
be drawn that she did not see the switch- 
train. The plaintiff offered to prove the dec- 
larations of liiSxs. Whiton, and the defendant 
objected, and they at the time were exclud- 
ed, subject, however, to the right on the- 
part of the plaintiff to have the matter recon- 
sidered. The opinion of the court on this- 
point was not subsequently taken, and there- 
fore the ruling remained as made at the in- 
stance of the defendant We think it would 
be something unusual to grant a new trial to- 
a party for the reason that the court had 
not admitted testimony excluded at his in- 
stance. We are induced to think the dec- 
larations were competent evidence, but we- 
do not see how their exclusion injured the 
defendant. If the proof had been admitted,, 
it seems to \is, to say the least, it would 
have operated quite as much against the de- 
fendant as otherwise. 

Various instructions were requested upon 
the subject of damages, all of which were- 
refused, and the jury instructed as hereto- 
fore stated. It is confessedly a most diffi- 
cult matter to deal with, and from the nature- 
of the case does not admit of any fixed rules. 
The statute itself, while confining the re- 
covery to the pecuniary injury resulting- 
from the death, does not specify in what it 
shall consist. The jury in this -ease found 
the highest sum allowed by the law, five- 
thousand dollars, and though the testimony 
bearing on this branch of the case was quite- 
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indefinite, yet it showed clearly that Mrs. 
Whiton was a superior woman, as wife, 
mother, and member of society, and there is 
nothing in the amount of the verdict to au- 
thorize the court to interfere on that ground. 

NOTE. This case was affirmed by the su- 
preme court (13 Wall. [80 XJ. S.] 270). Com- 
pany is hound to use care and dilligence to pre- 
vent injury to persons at crossings. Bradley v. 
Boston & M. R. Co., 2 Gush. 539; Macon & 
TV. R. Co. V. Davis, 18 Ga. 679; Augusta & S. 
R. Co. V. McElmurry, 24 Ga. 75; Barrett v. 
Midland R. Co., 1 Fost. & F. 361; Curtis v. 
<:!entral Ry. [Case No. 3,501], As to what con- 
stitutes negligence on the part of a passer-by at 
a crossing, consult Chicago & R. I. R. Co. v, 
«till, 19 III. 500; Beiseigal v. New York Cent 
R. Co., 33 Barb. 429, s. c. 34 N, Y. 622; Mil- 
waukee & C. R. Co. V. Hunter, 11 Wis. 160; Ev- 
a.nsville & 0. R. Co. v. Lowdermilk, 15 Ind. 
120; Ohio & M. B; Co. v. Gullett, Id. 487; Wilds 
v. Hudson R. R. Co., 29 N. Y. 315; Newson v. 
New York Cent. R". Co., Id. 383; North Penn- 
sylvania R. Co. V. Heileman, 49 Pa. St. 60; 
•Catawissa R. Co. v. Armstrong, Id. 186; Ga- 
lena & C. U. R. Co. V. Dill, 22 111. 271; Ernst 
V. Hudson R. R. Co., 24 How. Prac. 97. Wheth- 
-er neglect to give signal is conclusive evidence 
of negligence. Galena & C. U. R. Co. v. Dill, 
•22 111. 271; Chicago & R. I. R. Co. v. Reid, 24 
in. 144. Where no signal is given, effect of 
negligence of injured party. Steves v. Oswego 
t% S. R. Co., 18 N. Y. 422; Dascomb v. Buffalo 
& S. L. R. Co., 27 Barb. 221; McGrath v. Hud- 
son R. R. Co., 32 Barb. 144. The New York 
-court of appeals has recently ruled that although 
a traveler must make vigilant use of his eyes 
and ears in approaching a railroad track, to as- 
certain if there is a train approaching, he is not 
bound to stop for the purpose of listening, nor, 
if in a vehicle, to get out and go forward upon 
the track, nor to stand up in the vehicle to get 
a better view of the track. Davis v. New York 
-Cent. & H. R. R. Co., 47 N. Y. 400. But as to 
what he must do, consult Gorton v. Erie Ry. 
Co., 45 N. Y, 660: Wilcos v. Rome, W. & O. 
R. Co., 39 N. Y. 358. Consult also the follow- 
ing decisions in regard to the duty of travelers 
in crossing a railroad track, and of company in 
jriving signals, etc.: Chicago & R. I. R. Co. v. 
Still, 19 111. 500; Chicago & N. W. R. Co. v. 
Sweeney, 52 111. 325; Chicago & A. R. Co. v. 
Gretzner, 46 111. 74; Toledo, W. & W. R. Co. 
T. Baddcley, 54 111.- 19; Havens v. Erie Ry. Co., 
N. Y. 286, approving Ernst v. Hudson R. R. 
<Co., 39 N. Y. 61; Wilcos v. Rome, W. & O. 
R. Co., Id. 358, 
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Case Wo. 17,598. 

In re WHITTAKER. 

[4 N, B. R. 160 (Quarto, 41).] i 

District Court, D. North Carolina. 1870. 

Note — State Cokkenct — Rebellion — Bank- 

HCPTOr. 

Proof of a note payable "in current money of 
the state" in which it is made, is, if not other- 
wise open to objection, allowable; -and even 
^:hough the state m which the note is made pay- 
able should at the maturity of the note be in re- 
bellion, and it be claimed that such a demand 
should not be proved in bankruptcy as payable 
in lawful currency of the United States, but in 
-the state treasury notes of the state in which 
-the note was made, the objection cannot be sus- 
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tained, and the owner of the note will be enti- 
tled to have his debt estimated at its face, with 
interest, in lawful money. 

In bankruptcy. 

BROOKS, District Judge. The opinion of 
this court is required upon a certificate of 
Mr. Register Shaffer, filed under the provi- 
sions of the 6th section of the bankrupt law 
[14 Stat. 518]. The certificate of the regis- 
ter sets forth that Joseph B. Balehelor, the 
assignee of Whittaker, acting in behalf of 
the general creditors of the bankrupt, ob- 
jects to the allowance, at its nominal value, 
of a note proved and filed by H, O. Parker, 
as the present owner of the debt, against the 
estate of the bankrupt. The following is a 
copy of the obligation proved and filed: 
"Three years after date, T^ith interest from 
date, we or either of us, promise to pay to 
H. B. Whittaker, two thousand dollars, cur- 
rent money of the state, for value received. 
Witness our hands and seals this 18th 
March, 1861. Thos. G. Whittaker. S. M. 
Williams, Alfred Williams. [Seals.] " 

It is contended by the counsel for the as- 
signee that this obligation should be re- 
garded as of the value of two thousand dol- 
lars in state treasury notes, at the time the 
same became due, to wit: March 18, 1864, 
and that only such value is now due, to- 
gether with interest from the former date 
to the presen!t time. The counsel for the 
creditor (Mr. Parker), on the other hand, 
contends that this obligation is solvable only 
in good and lawful currency of the United 
States. Tliat such is the true and legal im- 
port and meaning of the words "current 
money of the state." This leads us to the 
inquiry whether North Carolina treasury 
notes, such as were from time to time is- 
sued and put in circulation during the Re- 
bellion, was "current money of the state," 
within the legal import and meaning of that 
term. 

After a full consideration of the question, 
I am of the opinion that they were not, and 
indeed could not be, current money of any 
state for the payment of debts, while the 
-express prohibition remains in the constitu- 
tion of the United States against the emis- 
sion of bills of credit py the state. It may 
be conceded that the expression "current 
money of the state," is sufficient to show 
that it was intended by the parties to this 
contract that it should be paid with a me- 
dium or money other than gold or silver 
coin, but this would not justify the conclu- 
sion that unlawful money should be receiv- 
ed at any value, in discharge of the obliga- 
tion. To say nothing of the unlawful pur- 
pose with which all the issues or emissions 
of North Carolina treasury notes were made, 
no act could be more clearly in violation of 
the 10th section of the constitution than all 
the different issues of treasury notes were, 
whether made under the provisions of ordi- 
nances of the convention or acts of the leg- 
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islature. That whieli the supreme law de- 
clares shall not be made, surely cannot be 
.authorized by any inferior or subordinate 
power, not only to be made, but so emitted 
as to answer the important uses of current 
money. I would not be understood as de- 
claring that an obligation promising to pay 
-any given amount in North Carolina treas- 
ury notes was void (if a medium answering 
that description was in circulation at the 
date of the contract); however clearly such 
medium or money might have been created 
in violation of the constitution or in hostil- 
ity to the federal government, unless it 
:should appear that the contract upon which 
obligation was based, was in some way con- 
ducive to the violation of the law, for the 
contrary has been decided by the circuit 
courts, and more recently by the supreme 
court of the United States in the ease of 
Thorington v. Smith, 8 "Wall. [75 U. S.] 1. In 
that ease the contract between the parties 
was held to be for the payment or delivery 
•of a stated sum in confederate treasury 
notes. And the court say, that in the ab- 
sence of proof that the contract between the 
parties was made with the view and intent 
to further the Rebellion by giving circulation 
to the money, or in some other way aiding 
in hostilities against the government, on 
such a contract the value of the confederate 
money at the time of payment, if it had any, 
might be recovered: upon the principle that 
the confederate money, while it had a value 
in the markets, when not used in any con- 
tract in aid of the Eebellion, was as any 
other commodity; and a party might, if he 
-saw proper, accept an obligation from an- 
other to pay or deliver it. 

Then we must inquire what medium was 
•contemplated by the parties to this contract, 
as receivable in discharge of it at the end 
of three years from March 18, 1861. Surely 
North Carolina treasury notes were not con- 
templated; for to attribute to the payers in 
the note such foresight, would be giving to 
Tiim the character of a prophet. That 
though no such medium or money as North 
Carolina treasury notes existed, yet such 
would be issued if the constitution should 
"be so altered as to permit it, and if not, that 
they would be made in violation of it; and 
yet such a consti-uction would deny to him 
the forecast to see that after the notes 
would be issued, they would also become al- 
most wholly worthless, and this before the 
maturity of his note! North Carolina treas- 
xuy notes surely were not contemplated by 
the parties to this contract at the time the 
same was made. Then what was contem- 
plated as receivable and payable in dis- 
charge of the note? 

Chief Justice Chase, in delivering the opin- 
ion of the court in Thorington v. Smith [su- 
pra], says: 'Tt is quite clear that a contract 
to pay dollars, made between the citizens of 
4iny state of the Union while maintaining 
Its constitutional relations with the national 



government, is a contract to pay lawful 
money of the United States, and cannot be 
modified or explained by parol evidence." 
North Carolina had, in no legal sense, defied 
the authority of the United States until after 
March 18; 1861. The same eminent judge, 
in a ease recently before him in the circuit 
court of Virginia, declared that a contract 
for payment in current money of Virginia, 
was not solvable in Virginia bank notes, aft- 
er they had fallen in value to a greater per 
centum than eleven per cent, compared with 
any legal tender medium. Is it not more rea- 
sonable to suppose that all the parties con- 
templated payment in some lawful money of 
the United States, or other medium of equal 
or very nearly equal value, in some medium 
which the law would regard as current at 
maturity? This is the conclusion to which 
I have arrived from the language employed 
in expressing the contract, and from all at- 
tendant circumstances. 

It is admitted that the proof of debt is 
regular. That H. O. Parker is the bona fide 
owner by indorsement of the debt, and I 
have assumed that all the parties were resi- 
dents of North Carolina at the date of the 
contract If it were otherwise, however, it 
would not be more favorable to the assignee. 
In the distribution of the assets of this es- 
tate, the creditor, H. O. Parker, is entitled 
to have his debt estimated at two thousand 
dollars, with interest from the 18th of 
March, 1861, in lawful money. 

Let this be certified to A. W. Shaffer, reg- 
ister. 



Case ITo. 17,699. 

WHITTAKEE. et al. v. The J. A. TRAVIS. 

[7 Chi. Leg. News, 275.] 

District Court, B, D. Wisconsin. 1875. 

Maritime'Lien^s— Supplies asd Repairs in Home 

POHT. 

The court is constrained to hold, in view of 
the new twelfth rule, and of the decisions made 
since its adoption, that the libelants had a right 
to proceed in rem against the schooner Travis, 
for the repairs and materials made and famish- 
ed by them at the home port upon the credit of 
the vessel. 

[Cited in The J. E. Rumbell, 148 U. S. 17, 13 
Sup. Ct. 502.] 

[This was a libel by Thomas Whittaker 
and others against the schooner J. A. Travis, 
her boats, etc., to recover for supplies fur- 
nished the schooner.] 

DYER, District Judge. The libel alleges 
that between the 10th December, 1873, and 
the 5th May, 1874, the libelants performed 
labor and furnished materials in repairing 
the schooner J. A. Travis, at the port of Mus- 
kegon, in the state of Michigan, at the re- 
quest of the master and owner, and upon the 
sole credit of the vessel, and that there is 
due and owing to libelants, on account of 
such labor and materials, $3,190. 
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James Bonnell intervenes for his interest 
as mortgagee, and in his answer, sets up a 
mortgage on tlie vessel, executed April 17tli, 
1872, ty the then owners, to secure the pay- 
ment of §2,524.93 payable in installments, and 
upon which mortgage, he alleges, there is 
due $887.47 with interest at ten per cent, 
from April 17th, 1872. The vessel has been 
sold, and the fund realized, except as the 
same has been applied in payment of sea- 
men's wages, lies in the registry of this court, 
for distribution as may be ordered. The re- 
pairs were made upon the vessel at her home 
port; and the allegations of the libel are that 
they were made upon the credit of the vessel. 
It is daimed by hbelants that they had a 
maritime lien upon the vessel for the amount 
claimed to be due them on account of the 
repairs, and that such lien is paramount to 
the intervener's mortgage. It is claimed by 
the mortgagee, Bonnell, that the libelants 
had no such lien, and that from the fund in 
court, his mortgage must be first paid. 

It will be seen, therefore, that the case in- 
volves the question whether, as the repairs 
were made in the home port, the libelants 
have a maritime lien upon the vessel ^nd can 
maintain a proceeding in rem. The deci- 
sion of this question involves the difficult 
task of considering numerous decisions upon 
this and kindred questions affecting admi- 
ralty jurisdiction, and especially of deter- 
mining the scope and construction of the 12th 
rule in admiralty as originally established, 
then repealed, and finally amended by the 
supreme court of the United States. 

By the civil law, a lien is given upon a ves- 
sel for repairs and supplies whether the ves- 
sel was at her home or in a foreign port at 
the time such repairs and supplies were made 
and furnished. A different doctrine was, 
however, adopted by the English courts, 
which held that no lien in admiralty exists 
by reason of repairs and supplies furnished 
in the home port of the vessel and such ,is 
the present doctrine of those courts, as shown 
by the eases cited upon the argmnent. The 
constitution extends the judicial power of 
the United States "to all classes of admiralty 
and maritime jurisdiction." Const. U. S. 
art. 3, § 2. In 1789, congress passed an act 
in relation to process to be used in the courts 
which had been established, and therein di- 
rected, that the forms and modes of proceed- 
ing in courts of maritime jurisdiction, should 
be according to the course of the civil law. 
[1 Stat. 93.] Difficulties arose, as pointed 
out by Chief Justice Taney in the ease of 
The St. Lawrence, 1 Black. [66 U. S.] 522, in 
following the provisions of this act, and by 
a subsequent act of May 8, 1792 [1 Stat. 275], 
it was provided that "the forms of writs, ex- 
ecutions and other process, except their style 
and the forms and modes of proceeding in 
suits, in those of common law shaU be the 
same as are now used in the said courts re- 
spectively, in pursuance of the act entitled 
'An act to regulate processes in the courts of 
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the United States;' hi those of equity, and> 
in those of admiralty and maritime jurisdic- 
tion, according to the principles, rules and 
usages which belong to courts of equity, and' 
to courts of admiralty, respectively, as con- 
tradistinguished from courts of common law, 
except so far as may have been provided for 
hy the act to establish the judicial courts of 
the United States; subject, however, to such' 
alterations and additions as the said courts- 
respectively shall, in their discretion, deem- 
expedient, or to such regulations as the su- 
preme court of the United States shall think 
proper, from time to time, by rule to pre- 
scribe to any circuit or district court concern- 
ing the same." It was under this act, and 
an act passed August 23, 1842 £5 Stat 516], 
enlarging the power conferred by the act of 
1792, that the supreme court derived its au- 
thority to make rules regulating procedure^ 
in admiralty. 

Subsequent to the passage of the act of 
1792, but prior to adoption of any rule or- 
regulation of procedure, the case of The Gen- 
eral Smith, 4 Wheat [17 U. S.] 438, was de- 
cided, in which case it was held, as Chief 
Justice Taney states the decision in the case 
of The- St Lawrence, 1 Black. [66 U. S.] 529, 
"that where, upon the principles of the Mari- 
time Code, the supplies are presumed to be 
furnished on the credit of the vessel, or 
where a lien is given by the local law, the 
party is entitled to proceed in rem in the ad- 
miralty court to enforce it; but where the 
supplies are presumed by the Maritime Code 
to be furnished on the personal credit of the- 
owner or master, and the local law gives- 
him no lien, although the contract is mari- 
time, yet he must seek his remedy against 
the person and not against the vessel. In 
either case, the contract is equally within the- 
jurisdiction of a court of admiralty. And 
it is obvious from this decision, that the court 
considered the process in rem given for re- 
pairs or supplies to a domestic vessel hj the 
courts of admiralty, in those countries where 
the principles of the civil law have been 
adopted, as forming no part of the general 
Maritime Code, but as local laws, and there- 
fore furnishing no precedent for similar cases- 
where the local law is otherwise." This ease 
was decided in 1819. It was followed in 
1833 by the case of Peyroux v. Howard, T 
Pet [32 U. S.] 324, and in 1839 by the case of 
New Orleans v. Phoebus, 11 Pet. [36 U. S.] 
275. 

In 1844 the supreme court promulgated the- 
following rule, known as rule 12: "In all 
suits by material-men for supplies or repairs 
or other necessaries for a foreign ship or- 
for a ship in a foreign port the libelant may 
proceed against the ship and freight in rem, 
or against the master or owner alone, in 
personam; and the like proceeding in rem 
shall apply to cases of domestic ships, where, 
by the local law, a lien is given to material- 
men for supplies, repairs or other necessa- 
ries." By this rule, the proceeding in rem 
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•T\'as limited to cases of foreign sMps, or ships 
in a foreign port, except Tvliere, in cases of 
'domestic sliips, tlie local law gave a lien. 
And it will be seen that the rule simply re- 
affirmed the principle or adopted the course 
•of practice laid down in the case of The Gen- 
eral Smith, 4 Wheat [17 U. S.] 438. The 
adoption of the rule in 1844 was followed by 
decisions of the supreme court in New Jer- 
-sey Steam Nav. Co. v. Merchants' Bank, 6 
How. £47 U. S.] 344, decided in 1848, and in 
People's Perry Co. v. Beers, 20 How. [61 U. 
S.] 393, decided in 1857, both of which eases 
reassert the doctrine laid down in the case 
■of the General Smith. 

The proceeding in rem against domestic 
vessels in eases where the local law confer- 
red a lien, was, however, found inapplicable, 
and to be attended with embarrassments 
growing out»of the diverse statutory limita- 
tions in different states, and on the 1st May, 
1859, the supreme court repealed rule 12, and 
.^adopted the following: "In all suits by ma- 
terial-men for supplies or repairs, or other 
necessaries, for a foreign ship or for a ship 
In a foreign port, the libelant may proceed 
against the ship and freight in rem, or 
against the master or owner alone in per- 
sonam, and the like proceeduig, in personam, 
"but not in rem, shall apply to cases of domestic 
ships for supplies, repairs or other necessaries." 
By this rule the proceeding in rem was re- 
-strieted to cases of foreign ships, or ships in a 
foreign port. 

It Is true, as stated by Judge WoodrufiO in 
The Edith [Case No. 4,283], that by the course 
-of decision down to tiie adoption of the new 
rule in 1859, "the supreme court affirmed 
that the contract for repairs and supplies to 
:3. vessel is a maritime contract, and within 
the jurisdiction of the district courts, as 
-courts of admiralty; that the contract for 
supplies and repairs to a foreign vessel is 
attended by a maritime lien in favor of the 
material man, or repairer, as an incident 
to the contract, which would be enforced in 
the admiralty; that the contract for supplies 
and repairs to a domestic vessel in her home 
port is attended by no such incident; that 
no maritime lien is implied therein or cre- 
mated thereby; and that, although the admi- 
ralty had jurisdiction of the contract, and 
would sustain suits thereon in personam, 
■there is no lien by maritime law upon the 
-vessel itself, to be enforced as such." This 
course of decision, it may be added, was fol- 
lowed by the supreme court In other and 
later cases. The Belfast, 7 WaU. [74 U. S.] 
'G25, decided in 1868; The Kalorama, 10 
Wall. 177 U. S.] 208, decided in 1869. In 
18GG the court held. In the ease of The Moses 
Taylor, 4 Wall. [71 U. S.] 411, that a statute 
•of the state of California authorizing actions 
'in rem against vessels for causes of action 
•cognizable In the admiralty, invested the 
-courts of California with admiralty jurisdic- 
tion; that by act of congress such jurisdic- 
•tlon was exclusively vested In the federal 



courts, and that the state court of California 
had no jurisdiction of a proceeding in rem 
'against a vessel, under such statute, for a 
breach of contract to transport a passenger 
from New York to San Francisco. The same 
principle was followed in Hine v. Trevor, 4 
Wall [71 U. S.] 555, which was a case in- 
volving a similar statute in Iowa. 

Following all these decisions, and in May, 
1872, the supreme court, by amendment, 
again changed rule 12 so that it should read 
as follows: "In aU suits by material-men, 
for supplies or repairs, or other necessaries, 
the libelants may procee"d against the ship 
and freight in rem, or against the master or 
owner alone in personam," Apparently, this 
rule, as now established, destroys all distinc- 
tion between foreign and domestic ships, so 
far as process is concerned, in suits for sup- 
plies, repairs, or other necessaries. 

It is argued that there are decisions to the 
effect that under the present rule all ships, 
whether foreign or domestic, and whether in 
a foreign or the home port, are liable for re- 
pairs and supplies furnished on the credit of 
the ship, and that a proceeding in rem may 
in all cases be maintained for the recovery 
of a claim for such repairs and supplies. 

In the case of The St Lawrence, 1 Black. 
[66 U. S.] ^6, Chief Justice Taney very clearly 
shows that these rules do not at all involve a 
question as to the extent of the admiralty ju- 
risdiction granted by the constitution. He 
says: "There is a wide difference between the 
power of the court upon a question of juris- 
diction, and its authority over Its mode of 
proceeding and process, and the alteration in 
the rule applies altogether to the character of 
the process to be used in certain cases, and 
has no relation to the question 'of jurisdiction." 
In other words, the jurisdiction of the com-ts 
caimot be enlarged or diminished by a mere 
rule of practice, but process and mode of pro- 
cedure may be regulated by rule, and it is 
the exercise of this latter power that is in- 
volved in the establishment of the rule in 
question. Following the principle of this de- 
cision, I thmk it inaccurate to say, that the 
change in rule 12, proprio vigore, gives to a 
maritime contract the qualities of a maritime 
lien, or that it establishes a maritime lien 
where before there was none. In my judg- 
ment, the true position in sustaining a pro- 
ceeding in rem upon a claim for repairs or sup- 
plies made and furnished in the home port is, 
that by the maritime law, where such repairs 
or supplies are made and furnished upon the 
credit of the vessel, there exists a lien which 
under the present rule may be enforced by a 
proceeding in rem against the ship and freight 
And in determining whether a claim for sup- 
phes or repairs in the home port is a mari- 
time lien, the rule as now established is Im- 
portant to be considered as indicating a con- 
clusion of the court that in all suits for sup-' 
plies, repairs or other necessaries, whether fur- 
nished in the home or a foreign port, the libel- 
lant may proceed against the ship in rem; 
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and as evincing a contemplated departure from 
the past course of decision on tlie question of 
maritime liens for repairs and supplies. 

A compax'ison of tlie three forms of rule 12, 
shows that the change last made is radical. 
Originally, the proceedhig in rem was distinct- 
ly restricted to cases of foreign vessels or ves- 
sels In a foreign port, except where the local 
law gave a lien, in which cases, the proceeding 
would lie against a domestic vessel. By the 
change made in 1859, the proceeding in rem 
was in all cases confined to foreign ships or 
ships in a foreign port, and was in no case to 
apply to domestic vessels. By the change of 
1872, the proceeding in rem is permitted in all 
suits for repairs or supplies, and no distinc- 
tion is named between foreiga and domestic 
vessels. The decisions of the supreme court 
holding that no maritime lien arises for re- 
pairs made and supplies furnished in the home 
port of the vessel, were aU made prior to the 
adoption of the present rule. There are de- 
cisions of several eminent district judges to 
the effect, that by the rule of 1872, the su- 
preme court intended to declare that a mari- 
time lien arises upon a contract for repairs or 
supplies whether the vessel be foreign or do- 
mestic. Nevertheless, I have hesitated upon 
the question, because that court has not yet, 
by formal decision, enunciated that principle, 
and reversed its previous decisions which have 
been so long the law of the land. I have not, 
however, been able, in view of the language of 
the new rule, the history of the changes made 
in the rule as first established, the utterances 
of the courts since this question has arisen, 
and upon pruiciple, to escape from the conclu- 
sion that, in the adoption of the rule of 1872, 
the supreme court foreshadowed an adjudica- 
tion that material-men have a lien by the gen- 
eral maritime law without distinction between 
foreign and domestic vessels and foreign or 
home ports. 

Soon after the adoption of the new rule it 
was held by Judge Miller, of this district, that 
a libel can be maintained for repairs and sup- 
plies furnished to a domestic vessel at the 
home port, and that the alteration of rule 12 
was intended to place contratts for repairs and 
supplies for all vessels on an equality as to 
proceedings in admiralty. The Selt [Case No. 
12,649]. This was followed by a decision by 
Judge Blatchford in The Circassian [Id. 2,- 
726], in which he held that "the rule of 1872 
provides, and was intended to provide, that 
in every case of a contract for supplies, etc., 
to a vessel, domestic or foreign, being a mari- 
time contract, process in rem against the ves- 
sel, or in personam against her master or own- 
er, may optionally be resorted to where a suit 
is required to enforce the contract." In the 
case of The Augusta [Id. 647], Judge Deady de- 
cided that '*the effect of the rule in its pres- 
ent form is to do away with the distinction, 
which prevailed after the decision in the ease 
of The General rimith, supra, between foreign 
and domestic ships, and ships in home or other 
ports, and to make all ships, as such, liable 



for repairs, supplies, or other necessaries, fur- 
nished at the express or implied request of the 
owner or master." The decision of Judge 
Treat in Taylor v. The Commonwealth [Id. 
13,788], is to the same effect, though there are 
some conclusions in the opinion in which I 
am unable to concur. Justice Miller, of the 
supreme court, sitting as circuit judge, while 
reversing the decision of Judge Treat in that 
case on the point that the libelant had waived 
his lien, expresses the opinion that a maritime 
lien exists for supplies and repairs furnished 
on the credit of a vessel at the home port. 
His utterance is significant, as indicating in 
some degree the purpose of the court of which 
he is a member, in amending rule 12. Taylor 
V. Com. [Id. 13,787]. In The Lottawanna [20 
Wall. (87 U. S.) 201], Justice CUfiford speaks 
of the little or no difiSculty arising in the prac- 
tice both previous and subsequent to the adop- 
tion of the rule of 1844, and untU its repeal. 
io 1859, as most or all of the states enacted 
laws giving a lien for the protection of mate- 
rial-men in cases of repairs and supplies fur- 
nished to a ship in her home port. Speaking 
of the repeal of the old twelfth rule and the 
adoption of the new rule, which did not au- 
thorize a proceeding in rem, except where there 
was a claim founded on a maritime lien 
against a foreign ship, or against a ship in a 
foreign port, he says: "Attempts were made- 
by the states to obviate the embarrassment 
which grew out of the repeal of that rule and 
the adoption of the new rule, withdrawing the- 
use of the process in rem from the district 
courts to enforce the payment of claims for 
repairs and supplies furnished to domestic 
ships; but this court decided in several cases,, 
that the state legislatures could not create a 
maritime lien, nor could they confer jurisdic- 
tion upon a state court to enforce such a lien 
by a suit or proceedhig in rem, as practised 
in the admiralty courts. Much embarrass- 
ment has existed ever since the old twelfth ad- 
miralty rule was repealed, as the new rule 
makes no provision to enforce the payment of" 
contracts for repairs and supplies furnished to 
domestic ships, except by a libel in personam. 
Repeated judicial attempts have been made to- 
overcome the difficulty, none of which have 
proved satisfactory, because they failed to pro- 
vide a remedy in the admiralty by a proceed- 
ing in rem. Inconveniences of the kind have 
been felt for a long time, until the bench and 
bar have come to doubt whether the decision, 
that a maritime lien does not arise in a con- 
tract for repairs and supplies furnished to a 
domestic ship is correct, as it is clear float the- 
contract is a maritime contract, just as plainly 
as the conti-act to furnish such repairs and 
supplies to a foreign ship or to a domestic ship, 
in the port of a state other than that to which 
the ship belongs. Such a remedy is not given 
even in the latter case unless the repairs and 
supplies were furnished on the credit of the 
ship, and it is difficult to see why the same 
remedy may not be ^ven in the former case if 
the repairs and supplies were obtained by the ■ 
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master on the same terms. These and many 
other considerations have had the effect to 
create serious doubts as to the correctness of 
the decision made more than fifty years ago, 
that a maritime lien does not arise in such a 
case." 

Judge Longyear in the case of The Cham- 
pion [Case No. 2,583], says that in the United 
States "the maritime lien was at first adopted 
as it was administered in England, together 
with all its inconsistencies and incongruities as 
applied to the condition of things here. The 
incongruity of limiting the jm^isdiction to tide 
water has already heen abandoned, and has 
ceased to mar the harmony of -the system; 
and, judging from the recent amendment of 
admiralty rule 12, by the supreme court, and 
certain foreshadowings by recent emmeiations 
from the bench of that court, and to which 
may be added a recent decision by the district 
court for the Eastern district of jSIissoml, it is 
evident that this other is about to meet the 
same fate.". 

Such are the views and indications of the 
courts which have thus far given any expres- 
sion npon the question. It seems that by the 
repeal of the rule of 1844, and the adoption of 
the new rule of 1859, aU authority for the use 
of the process in rem against domestic ves- 
sels, when, by the local law a lien was given, 
was taken away. Attempts of the states to 
obviate the difficulty were followed by deci- 
sions that the state legislatures could not cop- 
fer npon state courts jurisdiction to enforce a 
maritime lien by a proceeding hi rem. This 
took away all power in admiralty to enforce 
the payment of claims for repairs and sup- 
plies furnished to domestic ships, except by a 
libel in personam. Then followed the new 
mle of 1872. Its language is broad and com- 
prehensive. It authorizes a proceeding in rem 
in all suits by material-men for supplies or 
repairs. I cannot resist the conclusion that it 
was intended to dear up all difficulties, and 
that by its adoption the court must be under- 
stood as intending to obliterate the former 
prevailing distinction between foreign and do- 
mestic ships, and ships in foreign or home 
ports. Upon principle, why should that dis- 
tinction exist? In the case of a foreign ship, 
or a ship in a foreign port, there can be no 
lien for repairs or supplies, unless they are 
furnished on the credit of the ship. Why 
should not the same remedy be given in the 
case of a domestic ship, when the repairs and 
supplies are fmrnished solely on its credit? 
The contract in both cases is a maritime con- 
tract, and there seems no solid groimd for a 
distinction, where the contract is made upon 
the faith and credit of the vessel. 

Judge Benedict, in his work on Admiralty 
(§ 272), says that it is not easy to see how any 
difference can exist in.principle between for- 
eign and domestic ships. "K one is a ship or 
vessel, so is the other; and the same law and 
the same reason which gives a lien in the one 
case gives it in the other." 

In the case of The Kate Tremaine [Case No^ 



7,622], Judge Benedict says that the doctrine 
declared in the Case of The General Smith "has 
given rise to numerous attempts to create state 
admiralty proceedings, framed for no other 
purpose than to avoid its effect, and which 
have proved to be snares. * * * It de- 
clares an exceptional doctrine which is at 
war with all the analogies of the maritime law, 
and which has been continually assailed as 
without support in authority, and without 
foundation in reason; and which, I think, 
must in fairness be said to have .failed to se- 
cure a resting-place in the maritime law of 
America." In the same opinion, Judge Ben- 
edict further says that many of the peculiar 
notions of maritime jurisdiction derived from 
England "have at last been expelled from the 
jurisprudence of America, and the opinion is 
widely expressed that their offspring should 
follow them. The court will then be reUeved 
from the necessity of holding that the resi- 
dence of the ship-owner, which is considered 
immaterial as affecting the master's contracts 
of affreightment, or his contracts with the 
tug, or the pilot, or the crew, becomes all at 
once very material when his contract is for the 
food of the master, pilot, and crew." 

In recognition of the necessities of the vast 
shipping and commericial interests of the 
country, the exerdse of admiralty jurisdiction 
within the limitations of the constitution and 
the laws of congress, has been gradually en- 
larged and former restrictions abandoned. I 
thinlc the new twelfth rule marks a further 
step in that direction, and I am constrained to 
hold, in view of that rule and of the decisions 
made since its adoption, which I have cited, 
that the libelants had a right to proceed In rem 
against the schooner Travis for the repairs 
and materials made and furnished by them at 
the home port, upon the credit of the vessel. 

In the case of Edwards v. Elliott [21 Wall. 
(88 U, S.l 532], decided by the supreme court 
at the October term, 1874, the opinion in which 
(:ase is found in a note to the case of The Tut- 
tle, 13 Am. Rep. 273, it was held that builders 
and material-men have no lien for labor done 
and materials furnished in the construction of 
a vessel. The decision is based wholly upon 
the ground that a contract to build a vessel is 
not a maritime contract. The case, therefore, 
has no applidation, as it is setfled that a con- 
tract to repair is a maritime contract 

Funds fiu:nished in a foreign port for re- 
pairs to a ship have priority as a lien over ex- 
isting mortgages. The Emily B. Souder [17 
Wall. (84 U. S.) 666]. If there is now a mari- 
time lien for repairs In the home port, the 
above principle applies as in case of repairs in 
a foreign port, and the lien of the Ubelant is 
not subordinate to the claim of the mortgagee. 
Libelants will be first paid the amount of their 
daim from the fund in court. 
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Case No, 17,600. 

WBDLTTEMORB t. CUTTER. 

[1 Gall. 429; 1 1 Robb. Pat. Cas. 28.] 

Circuit Court, D. Massachusetts. May Term, 
1813. 

Patents — Assigsmext of Moietx — Joint Ac- 
tions— Infringement — Measdke of Damages- 
Issuance OP Patent — Omission op Oath — 
Concealments and Defects. 

1. TJnder the patent act of February 21, 1793, 
c. 11 [1 Stat. 318], if the patentee has sold out 
a moiety of his patent right, a joint action li6s, 
by himself and his assignee, for a violation of 
it. 

[Cited in Bryan v. Stevens, Case No. 2,066a; 
Blanchard v. Eldredge, Id. 1,510; Moore 
V. Marsh, 7 Wall, fi'4 TJ. S.) 521, note; 
Wilson T. Rousseau, Case No. 17,832; Stein 
V. Goddard, Id. 13,353; Brooks v. Bieknell, 
Id. 1,944; Potter v. Holland, Id. 11,329; 
Meyer v. Bailey, Id. 9,516.] 

[Cited in brief in Carter v. Bailey, 64 Me. 
460.] 

2. The making of a patented machine fit for 
use, and with design to use it for profit, in viola- 
tion of the patent right, is of itself a breach of 
the patent right, for which an action lies. 

[Cited in Brooks v. Bieknell, Case No- 1,944; 
Hogg V. Emerson, 11 How. (52 U. S.) 607; 
Butz Thermo-EIectric Regulator Co. v. Ja- 
cobs Electric Co., 36 Fed. 197.] 

See Woodcock v. Parker [Case No. 17,971]; 
Odiorne v. Winkley [Id. 10,432]; Lowell 
V. Lewis [Id. 8,568]; Evans v. Baton, 7 
Wheat. [20 TJ, S.] 356; Dixon v. Moyer 
[Case No. 3,931]. See, also, Whittemore v. 
Cutter [Case No. 17,601]. 

3. If there be a mere making and no user 
proved, nominal damages are to be given to the 
plaintiffi Where the law gives a remedy for a 
particular act, the doing of that act of itself im- 
ports a damage, for which an action lies. 

[Cited in Smith v. Pearce, Case No. 13,089; 

Allen V- Blunt, Id. 217; Byam v. BuUard, 

Id. 2,262.] 
[Cited in brief in Appleton v. FuUerton, 1 

Gray, 190. Cited in FuUam v. Stearns, 30 

Vt. 455.] 

4. If the oath, required by the patent act 
previous to the issuing of a patent, be not tak- 
en, still the patent is valid. 

[Cited in Lowell v. Lewis, Case No. 8,568; 
Crompton v. Belknap Mills, Id. 3,406; 
Tonduer v. Chambers, 37 Fed. 338; Harts- 
horn V. Eagle Shade Roller Co., 18 Fed. 91; 
Holmes Burglar Alarm Tel. Co. v. Domes- 
tic Telegraph & Telephone Co., 42 Fed. 222; 
Beach v. American Box Mach. Co., 63 Fed. 
604.] 

[Cited in Dyer v. Rich, 1 Mete. (Mass.) 191.] 

5. Under the patent act, no defect or con- 
cealment in any specification is suflScient to 
avoid a patent, unless it be with intent to de- 
ceive the public. 

[Cited in Whitney v. Emmett, Case No. 17,- 
585; Hogg v. Emerson, 6 How. (47 U. S.) 
482; Forbes v. Barstow Stove Co., Case 
No. 4,923; Webster Loom Co. v, Higgins, 
1(S U. S. 588.] 

I [Reported by John Gallison, Esq.] 
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6. Counsel fees for prosecuting the suit are no 
proper item of damage in an action for viola- 
tion of a patent. 

[Cited in Boston Manuf g Co. v. Fiske, Case 
No. 1,681; Allen v. Blunt, Id. 217; Oel- 
riehs v. WUliams, 15 Wall. (82 U. S.) 230.] 

[See Bancroft v. Acton, Case No. 833.] 

This was an action for the violation of a 
patent right in a machine for the making of 
cotton and wool cards. A verdict having been 
returned against the defendant, he moved for 
a new trial upon several grounds, -which will 
appear in the opinion of the cotut. 

STORY, Circuit Justice. Several objections, 
which were taken to the opinion of the court 
delivered to the jury at the trial, have been 
argued on the motion for a new trial, and 
we are now to pronounce as to their validity. 

The first objection is foimded on the incom- 
petency of the plaintiffs to maintahi the pres- 
ent action; one of the plaintiffs being the 
original patentee, and the other an assignee 
of a moiety of the patent right, deriving his 
title imder the patentee. It is contended, that 
no action wiU lie in this court for an infringe- 
ment of a patent right in favor of an assignee, 
unless he be the assigflee of the whole title 
and interest. And the language of the fourth 
section of the act of February 21, 1793, c. U 
[1 Stat 322], and the case of Tyler v. Tuel, 
6 Craneh [10 U. S.] 325, are relied on in sup- 
port of the position. It is true, that a parfy 
relying on an action given by a statute must 
bring himself within the provisions of the 
statute. But where, as in the present case, 
the law is remedial, it should receive a lib- 
eral construction, to effectuate the intentions 
of the legislature. Upon the very rigid con- 
struction, which is assmned by the defend- 
ant's counsel, an action could not be main- 
tained, where a joint patent should be ob- 
tained by two persons, and one of them should 
assign his whole interest. The action could 
not be jointly brought by the patentees, be- 
cause one would have parted with his whole 
haterest; nor jointly by the patentee and the 
assignee, for it -would then be open to the 
very diflaculty which is pressed upon us in this 
ease; nor by either party separately, for it 
would be splitting the cause of action. Other 
cases might be put, in which the parties would 
be wholly without remedy. We are well sat- 
isfied, however, that the direction given at 
the trial on this jKiint was correct. The stat- 
ute gives to the assignee all fhe right and re- 
sponsibility, which the original inventor had 
in the undivided portion of the patent, which 
is conveyed; and an action may well be main- 
tained by all the parties, -who at the time 
of the infringement are the holders of -the 
whole title and interest The case of Tyler 
V. Tuel [supra] is clearly distinguishable. In 
the first place, it was brought by persons, who 
did not purport to have the whole patent right 
in themselves. In the next place, there was, 
technically speaking, no assignment of the pat- 
ent right. The instrument could only oper- 
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ate as a covenant or license for the exdusive 
use of the patent right in certain local dis- 
tricts. But a patent right itself is unsus- 
ceptible of local suhdivision. Nor is the pres- 
ent case within any of the mischiefs, 'which 
were pressed on the coxurt in that case. The 
language of the fourth section does not seem 
to have contemplated the case of joint invent- 
ors: yet there can be no doubt, that being 
within the reason of the clause, they must 
be held within the purview. If either should 
die, can there be a question that the executor 
or administrator might well maintain an ac- 
tion jointly with the survivor for an infringe- 
ment? and in what substantial respect can 
an assignee in law be considered as distin- 
guishable from an assignee in fact? Upon the 
most mature reflection, we are satisfied that 
this objection cannot prevail upon the foot- 
ing of the statute; and if urged at common 
law, the case of JSoulton v. Bull, 2 H. Bl. 
403, where the action was brought by the in- 
ventor and his assignee of two thirds of the 
patent right, would afford a complete answer. 
Another objection is to the direction, that 
the making of a machine fit for use, and 
with a design to use it tov profit, was an 
infringement of the patent right, for which 
an action was given by the statute. This 
limitation of the making was certainly fa- 
vorable to the defendant, and it was adopted 
by the court from the consideration, that it 
could never have been the intention of the 
legislature to punish a man, who constructed 
such a machine merely for philosophical ex- 
. periments, or for the purpose of ascertaining 
the suffl-cieney of the machine to produce its 
described effects. 

It is now contended by the defendant's 
counsel, that the making of a machine is, 
under no circumstances, an infringement of 
the patent The first section of the act of 
1793 expressly gives to the patentee &c. "the 
full and exclusive right and liberty of mak- 
ing, constructing, using, and vending to 
others to be used" the invention or discov- 
ery. The fifth section of the same act gives 
an action against any person, who "shall 
make, devise, and use or seU" the same. 
From some doubt, whether the language of' 
the section did not couple the making and 
using together to constitute an offence, so 
that making without using, or using without 
making, was not an infringement, the legis- 
lature saw fit to repeal that section; and by 
the third section of the act of April 17, ISOO, 
c. 25 [2 Stat. 37], gave the action against any 
person, who should "make, devise, use or 
sell" the invention. "We are not called upon 
to examine the correctness of the original 
doubt, but the veiy change in the structure 
of the sentence affords a strong presumption, 
that the legislature intended to make every 
one of the enumerated acts a substantive 
ground of action. 

It is argued, however, that the words are 
to be construed distributively, and that 
"making" is meant to be applied to the case 
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of a composition of matter, and not to the 
case of a ma,chine. That it Is clear, that 
the use of certain compositions (as patented 
pills) could not be an infrin'gement, and un- 
less making were so there would be no rem- 
edy in such cases. We cannot feel the force 
of this distinction. The word "making" is 
equally as applicable to machines, as to com- 
positions of matter; and we see no difBLculty 
in holding, that the using or vending of a 
patented composition is a violation of the 
right of the proprietor. 

It is further argued, that the making of a 
machine cannot be an offence, because no 
action lies, except for actual damage, and 
there can be no actual damages, or even a 
rule for damages, for an infringement by 
making a machine. We are however of opin- 
ion, that where the law gives an action for a 
particular act, the doing of that act imports 
of itself a damage to the party. Every 
violation of a right imports some damage, 
and if none other be proved, the law allows 
a nominal damage. On the whole, we see 
no rp-'son for departing from the plain im- 
port of the language of the statute, and this 
objection also must be overruled. 

Another objection is to the direction, that 
the oath taken by the inventor not being 
conformable to the statute formed no objec- 
tion to the recovery in this action. The stat- 
ute requires that the patentee should swear, 
"that he is the true inventor or discoverer 
of the art, machine, or improvement." The 
oath taken by Whittemore was, that he was 
the true "inventor or improver of the ma- 
chine." The taking of the oath was but a 
prerequisite to the granting of the patent, 
and in no degree essential to its validity. It 
might as well have been contended, that the 
patent was void, unless the thirty dollars, re- 
quired by the eleventh section of the act, had 
been previously paid. We approve of the 
direction of the court on this point, and 
overrule this objection. 

Another objection is to the direction re- 
specting the specification. It was as fol- 
lows: "That if the jury should be satisfied, 
that the specification and drawings, filed by 
the patentee in the office of the secretary of 
state, were not made in such full, clear, and 
exact terms and manner as to distinguish 
the same from all other things before known, 
and to enable any person skilled in the art or 
science, of which it is a branch, or with 
which it is most nearly connected, to make 
and use the same, this would not be suffi- 
cient to defeat the right of the plaintiffs to 
recover in this action, unless the jury were 
also satisfied, that the specification and draw- 
ings were thus materially defective and ob- 
scure by design, and the concealment made 
for the purpose of deceiving the public. In 
this respect our law differed from the law of 
England. That if the specification and draw- 
ings were thus materially defective, it af- 
forded a presumption of a designed conceal- 
ment, which the jury were to judge of. 
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That in deciding, as to the materiality of the 
deficiencies in the specification and draw- 
ings, it was not sufficient evidence to dis- 
prove the materiality, that, by studiously 
examining such specification and drawings, 
a man of extraordinary genius might he able 
to construct the machine, by inventing parts, 
and by trying experiments. . The object of 
the law was, to prevent the expenditure of 
time and money in trying experiments, and 
to obtain such exact directions, that, if prop- 
erly followed, a man of reasonable skill in 
the particular branch of the art or science 
might construct the machine, and, if from 
the deficiencies, it was impracticable for 
such a man to construct it, the deficiencies 
were material." In order fully to under- 
stand the objection to this direction, it is 
necessary to advert to the third section of 
the act of 1793, which specifies the requisites 
to be complied with in procuring a patent, 
and the sixth section of the same act, which 
states certain defences, of which the defend- 
ant may avail himself to defeat the action, 
and to avoid the patent. The third section, 
among other things, requires the party ap- 
plying for a patent to deliver a written de- 
scription of his invention, and of the manner 
of using, or process of compounding the 
same, in such full, clear, and exact terms, 
as to distinguish the same from all other 
things before linown, and to enable any per- 
son skilled in the art or science, of which it 
is a branch, or with which it is most inti- 
mately connected, to make, compound, and 
use the same; and in the case of any ma- 
chine, he shall fully explain the principle, 
and the several modes, in which he has con- 
templated the application of that principle, 
or character, by which it may be distinguish- 
ed from other inventions. The sixth section 
provides, among other things, that the de- 
fendant may give in his defence, that the 
specification filed by the plaintiff does not 
contain the whole truth relative to his dis- 
covery, or that it contains more than is nec- 
essary to produce the described effect, which 
concealment or addition shall fully appear 
to have been made for the pm-pose of deceiv- 
ing the public. It is very clear, that the 
sixth section does not enumerate all the de- 
fences, of which the defendant may legally 
avail himself; for he may clearly give in 
evidence, that he never did the act attributed 
to him, that the patentee is an alien not en- 
titled under the act, or that he has a license 
or authority from the patentee. It is there- 
fore argued, that if the specification be ma- 
terially defective, or obscurely or so loosely 
worded, that a skiUful worlsman in that par- 
ticular art could not construct the machine, 
it is a good defence against the action, al- 
though no intentional deception has been 
practiced. And this is beyond all question 
the doctrine of the common law; and it is 
founded in good reason; for the monopoly 
is granted upon the express condition, that 
the party shall make a full and explicit dis- 



[29 Fed. Cas. page 1122] 

closure, so as to enable the public, at the 
expiration of his patent, to make and use 
the invention or improvement in as ample 
and beneficial a manner as the patentee him- 
self. If therefore it be so obscure, loose, 
and imperfect, that this cannot be done, it 
is defrauding the public of all the considei-a- 
tion, upon which the monopoly is granted. 
Bull. N. P; 77; Turner v. Winter, 1 Term 
R. 602. And the motive of the party, wheth- 
er innocent or otherwise, becomes immate- 
rial, because the public mischief remains the 
same. It is said, that the law is the same in 
the United States, notwithstanding the word- 
ing of the sixth section, for there is a great 
distinction between a concealment of mate- 
rial parts, and a defective and ambiguous 
description of all the parts; and that in the 
latter case, although there may be no inten- 
tional concealment, yet the patent may be 
avoided for uncertainty as to the subject 
matter of it. There is considerable force in 
the distinction at first view; and yet, upon 
more close examination, it will be difficult to 
support it. What is a defective description, 
but a concealment of some parts, necessary 
to be known in order to present a complete 
view of the mechanism? In the present ease 
the material defects were stated, among oth- 
er things, to consist in a want of a specific 
description of the dimensions of the com- 
ponent parts, and of the shapes and position 
of the various knobs. Were these a conceal- 
ment of material parts, or a defective and 
ambiguous disclosure of them? Gould the 
legislature have intended to pronounce, that 
the concealment of a material spring should 
not, unless made with design to deceive the 
public, avoid the patent, and yet that an 
obscure description of the same spring should 
at all events avoid it? It would be some- 
what hazardous to attempt to sustain such 
a proposition. 

It was probably with a view to guard the 
public against the injury arising from defect- 
ive specifications, that the statute requires 
the letters patent to be examined by the 
attorney general, and certified to be in con- 
formity to the law, before the great seal is 
affixed to them. In point of practice, this 
must unavoidably be a very insufficient se- 
curity, and the policy of the provision, that 
has changed the common law, may be very 
doubtful. This, however, is a consideration 
prop~er before another tribunal. We must 
administer the law as we find it. And, with- 
out going more at large into this point, we 
think that the manifest intention of the legis- 
lature was, not to allow any defect or conceal- 
ment in a specification to avoid the patent, un- 
less it arose from an intention to deceive the 
public. There is no ground therefore, on 
which we can support this objection. Con- 
sidering however the importance of the ques- 
tion in a general view, if the cause had rested 
on this point, I should have been disposed to 
have had it certified, on a division of opinion, 
for the determination of the supreme court. 
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Another objection is to the direction to the 
jury, that the letters patent -were to be con- 
sidered as granted for an improvement in 

manufacturing cards, and not for the whole 

machine described in the specification. This 
direction was given under impressions derived 
from the case of Boulton v. Bull; ,but we are 
now satisfied, that the direction was erroneous. 
The declaration is for an infringement of the 
patented machine, and although the letters 
patent state, that the grant is for "a new and 
useful improvement in manufacturing cards," 
yQt the specification must be considered as 
controlling the generality of expression, and 
limiting the grant to the machine specifically 
described therein. It is indeed clear, from all 
the other papers in the cause, that the inven- 
tion and the patent have always been consid- 
ered by the patentees as confined to a specific 
machine. 

The last objection, which has been urged, is 
to the direction, that the extraordinary ex- 
penses of vindicating the right of the plain- 
tiffs, such as counsel fees and expenses of wit- 
nesses beyond the taxable costs, ought to be 
■considered as items of actual damage. And 
such, at the trial, we had considered the es- 
tablished rule to be in estimating damages in 
<:ases of mere tort, whether the action was for 
the redress of a personal injury, or the vindi- 
cation of a personal right. Since the trial, 
liowever, we have seen the case of Arcambal 
V. Wiseman, 3 Dall, [3 U- S.] 303, in which 
the question, as to counsel's fees, was direct- 
ly before the supreme court. There can be no 
■doubt that the case was founded on a tort; and 
we feel ourselves bound by that decision, 
whatever might have been the opinion we 
should otherwise have been disposed to enter- 
tain. 

For the errors, therefore, in the two last 
■exceptions, a new trial must be granted. A 
new trial awarded. 

[For another hearing of this cause, see Case 
No. 17,601.] 
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WHITTEMORE et al. v. CUTTER. 

tl Gall. 478; 1 Robb. Pat Cas. 40; Merw. Pat. 
Inv. 411.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
, 1813. 

Inpbixgement op Patent Right — loENTiTr op 
Machixes— Measdre of Da7>iagbs. 

1. If a person be the inventor of an improve- 
ment only, and not of the whole machine, he is 
entitled to a patent for no more than his im- 
provement. 

See note to WoodcocI: v. Parker [Case No. 

[Cited in Re Hebbard, Case Nb. 6,314; Smith 
V. Downmg, Id. 13,036.] 

[Cited in Hoiliday v. Rheem, 18 Pa. St. 469.] 



1 [Reported by John Gallison, Esq. Merw 
Pat. Inv. 411, contains only a partial report] 



2. What constitutes the identity or diversity 
of two machines, so as to give or take away 
the right to a patent. 

See Gray v. James [Id. 5,718]; Phil. Pat 
128-133, where the cases are cited and com- 
mented on. 

[Cited in Smith v. Downing, Case No. 13,- 

036; Singer v. Walmsley, Id. 12,900.] 
[Cited m Tillotson v. Ramsay, 51 Vt 314.] 

3. If a machine produce several different ef- 
fects, by a particular combination of machinery, 
and these effects are produced in the same way 
in another machine, and a new effect added, the 
inventor of the latter cannot entitle himself 
to a patent for the whole machine. 

See note to Woodcock v. Parker [supra]. 
[Cited in Whitney v. Emmett, Case No. 17,- 

585; In re Hebbard, Id. 6,314.] 
[Cited in Dunbar v. Marden, 13 N. H. 317.] 

4. If an inventor make a gift of his inven- 
tion to the public, and suffer it to go into gen- 
eral use, he cannot afterwards resume the in- 
vention, and hold a patent 

See Morris v. Huntmeton [Case No. 9,831]; 

Melius V. Silsbee [Id. 9,404]; Bedford v. 

Hunt [Id. 1,217]; Gray v. James [supra]; 

Pennock v. Dealogao, 2 Pet [27 U- S.] 1; 

Wyeth V. Stone [Case No. 18,107]; Reed v. 

Cutter [Id. 11,645]; Saunders v. Smith, 3 

Mylne & C. 711, 735. 
[Cited in Bartlette v. Crittenden, Case No. 1,- 

082; Shaw v. Cooper, 7 Pet (32 XT. S.) 317.] 
[Cited in Earl v. Page, 6 N. H. 479.^ 

5. In an action for a violation of a patent 
right, the plaintiff can recover for actual dam- 
ages only, and not for a vindictive recompense. 

6. If a user of the patented machine be prov- 
ed, the measure of damages is the value of the 
use, during the tune of the user. If a making 
only of the machine be proved, the plaintiff is 
entitled to nominal damages only. Neither the 
price, nor the expanse of making the machine, 
is a proper measure of damages. 

[Cited in Earle v. Sawyer, Case No. 4,247; 
Allen V. Blunt Id. 215; Steam Stone-Cut- 
ter Co. V. Sheldons, 21 Fed. 876.] 

[Cited in Ogden v. Marshall, 8 N. X. 344; 
Pegram v. Stortz (W. Va.) 6 S. E. 501.] 

7. In an action on a patent right, the jury 
are to find single damages, and the court will 
treble them. 

This was an action [by Amos Whittemore 
and "others, against William F. Cutter] for the 
infringement of the plaintiff's patent right, as 
set forth in the declaration. The cause was 
tried before Judge STORY, at this term, in the 
absence of the district judge; the verdict 
foimd by the jury at a former term, having 
been set aside, and a new trial granted. [Case 
No. 17,600.] 

Dexter & Prescott, for plaintiff. 
Mr. Pitman, for defendant. 

STORY, Circuit Justice (charging jury). If 
the plaintiff, Amos Whittemore, be not the 
inventor of the whole machine^ but only of 
an improvement thereof, his patent is too 
broad, and is utterly void; for it is dearly a 
patent for the whole machine. Whether he 
be the inventor of the whole machine is, un- 
der all the circumstances of the case, a ques- 
tion of fact It is difficult to define the exact 
cases, when the whole machine may be deem- 
ed a new invention, and when only an im- 
provement of an old machine; the cases often 
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approach vvy near to each other. In the 
present improved state of machinery, it is al- 
most impracticable not to employ the same 
elements of motion, and in some particulars, 
the same manner of operation, to produce any 
new effect. Wheels, with their known modes 
of operation, and known combinations, must 
be of very extensive employment in a great 
variety of new machines; and if they could 
not, in the new invention, be included in the 
patent, no patent could exist for a whole ma- 
chine embracing such mechanical powers. 
Where a specific machine already exists, pro- 
ducing certain effects, if a mere addition is 
made to such machine, to produce the same 
effects in a better manner, a patent cannot 
be taken for the whole machine, but for the 
improvement only. The case of a watch is 
a familiar instance. The inventor of the pat- 
ent lever, without doubt, added a very useful 
improvement to it; but his right to a patent 
could not be more extensive than his inven- 
tion. The patent could not cover the whole 
machine as improved, but barely the actual 
improvement. The same illustration might 
be drawn from the steam engine, so much 
improved by Messrs. Watt & Boulton. In 
like manner, if to an old machine, some new 
combinations be added, to produce new ef- 
fects, the right to a patent is limited to the 
new combinations. A patent can, in no ease, 
be for an effect only, but for an effect pro- 
duced in a given manner, or by a peculiar op- 
eration. For instance, no patent can be ob- 
tained for the admeasurement of time, or the 
expansive operations of steam; but only for a 
new mode or new application of machinery, 
to produce these effects; and therefore, if new 
effects are produced by an old machine in its 
unaltered state, I apprehend that no patent 
can be legally supported; for it is a patent 
for an effect only. On the other hand, if well 
known effects are produced by machinery in 
all its combinations entirely new, a patent 
may be claimed for the whole machine. So 
if the principles of the machine are new, ei- 
ther to produce a new or an old effect, the in- 
ventor may well entitle himself to the exclu- 
sive right of the whole macnine. By the prin- 
ciples of a machine, (as these words are used 
in the statute) is 'not meant the original ele- 
mentary principles of motion, which philoso- 
phy and science have discovered, but the mo- 
dus operandi, the peculiar device or manner 
of producing any given effect. The expansive 
powers of steam, and the mechanical powers 
of wheels, have been understood for many 
ages; yet a machine may well employ either 
the one or the other, and yet be so entirely 
new, in its mode of applying these elements, 
as to entitie the party to a patent for his 
whole combination. The intrinsic difficulty 
is to ascertain, in complicated cases like the 
present, the exact boundaries between what 
was known and used before, and what is new, 
in the mode of operation. The present ma- 
chine is to make cotton and woollen cards. 
These were not only made before the present 
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patent, by machinery, but also by machinery 
which, at different times, exhibited very dif- 
ferent stages of improvement. The gradual 
progress of the invention, from the first rude 
attempts to the present extraordinary perfec- 
tion, from the slight combination of simple 
principles to the present wonderful combina- 
tions, in ingenuity and intricacy scarcely sur- - 
passed in the world, has been minutely traced 
by the witnesses on the stand. 

The jury then are to decide, whether the 
principles of Mr. Whittemore's machine are al- 
together new, or whether his machine be an 
improvement only on those, which have been 
in use before his invention. I have before ob- 
served, that the principles are the mode of 
operation. If the same effects are produced 
by two machines by the same mode of opem- 
tion, the principles of each are the same. If 
the same effects ar^ produced, but by com- 
binations of machineiy operating substantial- 
ly in a different manner, the principles are 
different. The great stages, (if I may so say) 
in making the cards by Whittemore's machine, 
which admit of a separate and distinct opera- 
tion in the maehineiy, are: (1) The forming 
and "bending the wire; (2) the pricking the 
leather J (3) the sticking the whre into the 
leather; and (4) the crooking the whre after 
its insertion. Were either of these effects 
produced in the machines formerly in use by 
a combination of machinery, or mode of oper- 
ation, substantially the same as in this ma- 
chine? If so, then clearly his patent could 
only be for an improvement, and of course it 
is void; if not, then his patent is free from 
any objection on the ground of being broader 
than this hivention. It will not be sufficient, 
to protect the plaintiff's patent that this spe- 
cific machine, with all its various combina- 
tions and effects, did not exist before; for if 
the different effects were aU produced by the 
same application of machinery, in separate 
parts, and he merely combined them together, 
or added anew effect, such combination would 
not sustain the present patent, any more than 
the artist, who added the second hand or re- 
peater to a watch, could have been entitied to 
a patent of the whole watch. Bovill v. Moore, 
2 Marsh. C. P. 211; Hill v. Thompson, 8 
Taunt. 375; Brunton v. Hawkes, 4 Barn. & 
Aid. 540; Minter v. Mower, 1 Nev. & P. 595. 
Nor will it protect the plaintiff's patent, that 
Mr. Amos Whittemore was the inventor of all 
the material improvements in the old machine, 
(as is asserted) if he suffered them to be used 
freely and fully by the public at large for so 
many years, combined with all the usual ma- 
chinery; for in such a case I think he must 
be deemed to have made a gift of them to the 
public, as much as a person, who voluntarUy 
opens his land as a highway, and suffers it 
to remain for a length of time devoted to pub- 
lic use. How far there is any such acquies- 
cence or assent to such public use is of course 
open to the consideration of the jury. Such 
are the material principles, which as to this 
point I think it proper to state. 



[29 Fed. Cas. page 1125] 



WHIITIER (U. S. V.) 



As to the rule, by which the plaintifE's dam- 
ages are to he estimated, it is dear by flie stat- 
ute, that only the actual damages sustained 
can be given. By the terms "actual damages," 
in the statute, are meant such damages, as the 
plaintiffs can actually prove and have in fact 
sustained, as contradistinguished to mere imag- 
inary or exemplary damages, which in personal 
torts are sometimes given. The statute is high- 
ly penal, and the legislature meant to limit the 
single damages to the real injury done, as in 
other cases of violation of personal property, or 
of incorporeal rights. In mere personal torts, 
as assaults and batteries, defamation of char- 
acter, &c. the law has, in proper cases, allowed 
the party to recover not merely for any actual 
injury, but for the mental anxiety, the public 
degi'adation and wounded sensibihty, which hon- 
orable men feel at violations of the saeredness 
of their persons or characters. But the reason 
of the law does not apply to the mere infringe- 
ment of an incorporeal right, such as a patent, 
and the legislature meant to confine the dam- 
ages to such a sum, as would compensate the 
party for his actual loss. If the jury are of 
opinion, that an user of the machine is actually 
proved in this ease, the rule of damages should 
be the value of the use of such a machine, dur- 
ing the time of the illegal user. If the jury are 
of opinion, that a mating of the machine only 
is proved, as there is no evidence in the case, 
to show any actual damages by the making, they 
ought to give nominal damages to the plaintiffs. 
For where the law has given a right, and a rem- 
edy for the violation of it," such violation of it- 
self imports damage; and in the absence of all 
other evidence, the law presumes a nominal 
damage to the party. 

The counsel for the plaintiffs have argued, 
that although there is no evidence of actual 
damage, the jury ought to ^ve damages either 
to the full value of the expense of making the 
machine, or of the price, at which such a ma- 
chine might be sold. But neither of these esti- 
mates can form a rule for damages for the ille- 
gal making of the machine. As to the expense 
of making the machine, it is obvious that it is 
an expense altogether incurred by the defend- 
ant, and is not a loss sustamed by the plaintiffs. 
The latta' neither found the matei-ials nor the 
labor. How then can it be an actual damage 
sustained by them? As to the price, for which 
such a machine would sell, it is open to the 
same and to this farther objection: that the 
price is compounded of the value of the mate- 
rials and the workmanship, and also of the 
right of user of the machme. Now, admitting 
the plaintiffs recover in this action, there can. 
be no pretence, that thereby a legal right will 
pass to the defendant to use the machine made 
by him. Every future use will be an infi-inge- 



ment of the plaintiff's patent; and therefore 
if the plaintiffs could in this suit recover such 
price, they not only would recover for materials 
and labor, which they never furnished, and for 
a right of user which never passed from them, 
but also for that, which might lawfully be the 
subject of another action, viz. the future user 
of the defendant's machine; so that there might 
be a double recovery for the same supposed in- 
Jury. 

At the former trial, the comt were pressed 
with the difficulty of finding any rule to esti- 
mate the plaintiff's damages, when none wei'e 
actually proved, by the making of the machine; 
and I still adhere to the decision then made, 
that in such case the plaintiffs con recover nom- 
inal damages only. The jury, if satisfied of 
the plaintiff's right to recover, will estimate the 
plaintiff's' single damages, according to the prin- 
ciples which I have stated, as they shall find 
the facts of a mailing or of a user of the ma- 
chine. The court will treble the damages found 
by the jury in awarding the proper judgment. 

The jury found a verdict for the plaintiffs, 
that the defendant was guilty of making the 
machine only, and assessed single damages at 
?350. 
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WHITTEMOBE v. HERBERT. 

[2 Cranch, 0. O. 245.] i 

Circuit Court, District of Columbia. May 
Term, 1821. 

Action against Indobser. 

In an action against the last indorser of a 
promissory note, it is not necessary to prove the 
prior indorsements. 

Assumpsit against the last indorser of 
Francis Adams's promissory note for $1,668. 
A prior indorsement of J. D. Herbert was 
made *'by P. Adams, attorney in fact of J. 
D. Herbert." 

Mr. Swann, for defendant, contended that 
the plaintiff must prove F. Adams's authori- 
ty to indorse for J. D. Herbert, 

But THE COURT (THRUSTON, Circuit 
Judge, absent) decided it not to be necessary, 
as every indorser is to be considered as the 
drawer of a new bill, 

A bill of exceptions' was taken, but no writ 
of error was prosecuted. 



WHITTEMORE (TAPPAN v.). See Case No. 
13,750. 

WHITTIER (UNITED STATES v.). See 
Case No. 16,688. 



1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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Case No. 17,603. 

WHITTLE T. FARMVILLB INS. CO. 

[3 Hughes, 421.] a 

Circuit Court, D. South Carolina. Dec, 1877. 

Fire Issuuaxce — Proofs of Loss — Waiver — 

Misstatements by Insured — Overvaluation" 

OP Pjioperty— Breach of Conditions. 

1. Where a local agent of a fire insurance 
company, after a fire, made out and forwarded 
for the insured proofs of loss, not entirely in 
compliance with the requirements of the policy, 
and the company afterwards objected to pay- 
ing but on other grounds than such irregularity 
in the proofs of loss, held, that the company 
thereby waived all objections on that score. 

2. If the insured is in apprehension of a fire 
at the time of taking out a policy, but states 
that he is not, he is not entitled to recover on 
his policy. 

3. If the insured grossly exaggerates the val- 
ue of his property at the time of taking out his 
policy, he is not entitled to recover. 

4. The burden of proof is upon the insurer 
to show violation of the conditions of the policy. 

At the trial of this cause before a jury, at 
■which the jury rendered a yerdiet for the 
plaintiff [Emanuel Whittle] for the amount 
of $2,100 for damages by fire, with interest 
and costs, the court gave the following in- 
structions or charge to the jury bearing 
upon the evidence in the cause. 

BOND, Circuit Justice. If the jury find, 
from the evidence that the property men- 
tioned in the policy of insurance was totally 
destroyed by fire, and that Whittle, the in- 
sured, within a day or two gave notice of 
its destruction to the agent of the company 
from whom he got his policy, and request- 
ed him to make out Ms proofs of loss, which 
the agent did, but not in conformity to the 
requirement of the policy; and if they find 
further that the agent wrote to the company 
stating what he had done, and asking the 
company to adjust and pay the loss, and 
that the company replied that they would 
adjust the same, and then stated what tEey 
would do, and that after the adjustment the 
insurance company refused to pay the loss 
on other grounds than the incompleteness 
of the proofs of the loss, and made no ob- 
jection to them, then these are circumstan- 
ces from which the jury may find that the 
company acquiesced in -Hie sufficiency of the 
proofs, which, if the jury find, the informal- 
ity of the proofs is not a bar to the plain- 
tiCE's recovery. If the jinry find from the 
evidence that at the time of his application 
for the policy in evidence, the plaintiff Whit- 
tle was in apprehension of incendiarism, and 
represented in his application he was in no 
apprehension of incendiary fire, then he is 
not entitled to recover. And if the jury find 
from the evidence that the plaintiff in his 
application for insurance and notice of loss 
grossly exaggerated the value of the prop- 

1 [Reported by Hon. Robert W. Hughes, Dis- 
trict Judge, and here reprinted by permission.] 



erty insured or burnt, then he is not entitled 
to recover. 

The burden of proof is on the insurance 
company to show violation of any condition 
in the policy set up in the answer. 



WHITTLESEY (WOVEN WIRE MAT- 
TRESS CO. v.). See Case No. 18,058. 
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WHITTON et al. v. The COMMERCE. 

[1 Pet Adm. 160.] i 

District Court, D. Pennsylvania. 1793. 

Seamen's Wages— Forfeiture. 

The seamen had been absent from the ship 
forty-eight hours, and were entered in the log- 
book as deserters. They were received again 
on board, and on the return of the ship they 
claimed wages for the voyage. The court was 
of opinion that the mariners having been re- 
ceived on board again, the forfeiture of their 
wages was waived, and a decree was entered 
for the libellants. 
[Cited in The Mentor, Case No. 9,427; The 

Philadelphia, Id. 11,084; The Nimrod, Id. 

10,267; Sherwood v. Mcintosh, Id. 12,778; 

SeuUey v. The Great Republic, Id. 12,571.1 

The brig Commerce had been on a long cir- 
cuitous voyage of between two and three 
years. She touched at a foreign port, on 
her way home, where, on a difference with 
the master, the seamen went on shore, as it 
was alleged, without the master's leave. 
An entry, agreeably to the act of congress, 
was made in the log-book, of their having 
been absent without leave, for the space of 
forty-eight hours. The seamen denied the 
accuracy of this entry. A reconciliation took 
place at the foreign port, and the sailors 
were received, without any new agreement. 
They continued to perform their duty until 
the arrival of the brig at Philadelphia, 
where the voyage ended. A suit was com- 
menced against the master and owner for 
tbe balance of wages for the voyage. The 
entry on the log-book before stated, was of- 
fered to repel their claim to all wages preced- 
ent thereto, which were said to be forfeited. 

BY THE COURT. This is an attempt at 
severity, which the law will not justify. It 
is much to be desired that all our mercan- 
tile citizens better understood those prin- 
ciples of the maritime laws, which in courts 
of justice we are bound to follow. Crimes 
and offences of seamen are rigorously pun- 
ished; but mariners, with all their too nu- 
merous faults, are considered by all mari- 
time nations objects of national concern. 
Their contracts are placed under the cogni- 
zance of national courts, bound to proceed 
by fixed rules, and circumscribed by prin- 
ciples of law. Seamen are deemed the sin- 

1 [Reported by Richard Peters, Jr., Esq.] 
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ews, or more aptly in our ships, called "the 
hands," of naval power, strength and se- 
curity. Without the aid of this intrepid and 
hardy class of men, under national govern- 
ment and direction, commerce might he an- 
nihilated. An extended sea coast, conven- 
ient for trade and a source of wealth, would 
be subjected to invasion by foreign foes, 
and depredations by neighbouring freebooters; 
and so become a ruinous curse, instead of a 
public blessing. To say, that without com- 
merce, the nation would have no seamen, is 
true; but it is as true, that without national 
protection, in which mariners bear a prom- 
inent part, there would be no • commerce. 
The uses made of them in commerce, though 
of primary importance, are not exclusively 
regarded. ' They are encouraged and pro- 
tected by all the maritime laws, for other 
and more extensive national purposes, as 
well as for those in which commercial indi- 
viduals employ, and profit by, their serv- 
ices. Their frailties are by these laws for- 
given; and their offences, so far as these 
affect contracts, are pardoned on repentance, 
compensation or offer of amends and return 
to their duty. Public policy and private 
justice, as it is fit they should, here move 
together. ^ 

In the case before me, it is unnecessary to 
enquire into any other fact, than that of 
the mariners having been again voluntarily 
received on board, by the master, after the 
alleged forfeiture. This fact is conceded: 
the master's thus having received the mari- 
ners on board, is a waiver and pardon of the 
forfeiture, had the fact, on which that for- 
feiture is said to have been incurred been 
ever so clearly established. It does not su- 
percede the principle, and is immaterial, 
whether the forfeiture attached under a law 
of the United States,^ or in virtue of the 
general principles of maritime law. Our 
law only declares when in particular enu- 
merated circumstances forfeiture shall ac- 
crue; but It does not furnish any rule for 
the case now under consideration. This 
point has been repeatedly decided in this 
court, in a great numher of instances. The 
decisions are supported by authorities an- 
cient and modern. In the thirteenth article 
of the laws of Oleron, and twenty-fifth of 

2 The amount of the forfeiture of wages, has 
been disputed; and endeavoured to be confined 
to the wages due from the last port of delivery 
precedent to the desertion, under the idea that 
the right to them was vested, and not affected 
by the subsequent misconduct But the words 
of the 5th section of the mariner's act, seems to 
be too comprehensive foP;^ this limitation, "he 
shall forfeit all the wages due to Mm." The 
wages for the section of the voyage unfinished, 
are not due until it is completed, though pay- 
ments pro rata are often decreed, when casual- 
ties prevent the seaman from fulfilling his con- 
tract, or the master by voluntary discharge, or 
dismission for lawful cause, warrants a discre- 
tionary construction, by interrupting the prog- 
ress of the agreement. If seamen commit faults 
so gross, they subject themselves, by their own 
acts, to all consequences. 



those of Wisbuy [Fed. Cas. Append.] s it 
will be seen that "the master may turn off 
a mariner for a lawful cause; but if the 
mariner compensates for his fault, and the 
master, nevertheless, refuses to admit him 
again, the mariner may follow the ship to 
her destined port, and he shall be paid his 
wages as much as if he had made the voy- 
age in the same ship. If the master hires a 
less able seaman, and there happens any 
damage by it, the master is to make it 
good." By the law of Oleron (article 13 
[Fed. Cas. Append.]) an "offer to make 
, amends and. return to duty" amounts to sat- 
isfaction.* Here is a stronger case than 
that before me. A mariner not simply ab- 
senting himself 'without cause, but turned 
off for a lawful cause, must be received 
again. From other authorities it appears 
that the mariner should "repent and make 
an offer of satisfaction and return to duty, 
in due time;" that is, before the master has 
hired another equally able seaman, in his 
place, or otherwise fairly rendered it im- 
practicable without injury to the owner, to 
receive him again. And on this ground it 
has been contended, that where the fault 
has incurred actual forfeiture of wages, the 
master is not- compellable, though he may 
consent to receive the mariner again. 1 
think he is bound .to receive the mariner, on 
the terms before stated. The consent and 
agreement to receive him, is the strongest 
evidence of satisfaction given, or not insist- 
ed on. This consent and agreement to" con- 
tinue his services, is in contemplation of law, 
a complete waiver and forgiveness of all 
offences and faults which would have in- 

3 The laws of Wisbuy were as famous in, and 
influential over, all the northern maritime coun- 
tries of Europe, as were those of Rhodes, the 
Consolato del Mare, or Roll of Oleron, in the 
scenes of their respective operations. These laws 
are ancient, hut posterior to those of Oleron, 
though the commerce of the northern nations 
who adopted them was extensive, and their 
hardy enterprizes celebrated long before their 
promulgation. The Swedes were famed for nau- 
tical skill, and superiority in the construction of 
their ships, in the time of the Romans. Wisbuy 
was a city in Gothlandi in the Swedish domin- 
ions, once a mart the most flourishing in Europe; 
it is now a ruinous monument of abject and de- 
plorable decay. Its laws yet remain in exten- 
sive credit and operation, thus long after its 
commercial importance is blotted out. It affords 
another lesson of humility, written for the in- 
struction, and monitory to the cupidity and 
pride, of man. 

* See note in the case of a ship's steward. In 
certain cases no amends can be made; and an 
unqualified rejection of the mariner, liable to no 
obligation to receive him again, has been held 
legal. In all the cases (and I have had many) 
of seamen discharged itf foreign ports for lawful 
causes I have enjoined on the masters (as di- 
rectory to their future conduct) the necessity of 
payment to the time of discharge; to enable the 
seamen to subsist, and return home. Since the 
law of the United States expressly directing 
masters to bring home every member of their 
crew (in a capacity to return), I have without 
examination, left this law to its own operation; 
never having had a judicial opportunity of giv- 
ing any opinion upon it. 
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terrupted or destroyed the contract. But 
all demands for damages and contributions 
for losses, wMeh warrant deductions from 
amount of wages, are unertinguislied. Em- 
bezzlement, frauds, wilful negligences, and 
other misconduct, chargeable against the 
quantum demanded, remain open for en- 
quiry and compensation. 

The balance of wages, for the voyage, was 
decreed, after allowing all legal deductions. 



Case K'o. 17,605. 

WHITWELL V. PTJLASKI COUNTY. 

[2 Dill. 249.] 1 

Circuit Court, B. D. Arkansas. 1873. 

CouXTr Warrants— Negotiable Bonds— Power 
TO FuKD Debt. 

1. Where the statute of the state provided 
that the county court (the body having the 
management of couuty affairs) shall issue ordi- 
nary county warrants of .a prescribed form for 
all sums of money found due from the county, 
it was Jidd that the county court had no implied 
authority to fund outstanding warrants by the 
issue of negotiable bonds payable at a fixed 
future time, and which, if valid, would change 
and enlarge the liability of the county. 

2. Such bonds under the legislation of the 
state are ultra vires, and impose no liability up- 
on the county even when in the hands of a hold- 
er for value. 

This is an action by the plaintiff, a non- 
resident holder of about $75,000 of the bonds 
of the county of Pulaski. Bach of the bonds, 
except as to date, amount, and name of 
payee, is of the tenor following: 

"State of Arkansas, Pulaski County Fund- 
ed Debt Five Hundred Dollars. No. 16. 
$500. One year after date the county of 
Pulaski will pay five hundred dollars to M. 
K. Starke, or bearer, with interest at the 
rate of eight per centum per annum. This 
bond is issued in payment of the outstanding 
scrip of said county under an order of the 
county court of .Tuly term, A. D. 1871, and is 
receivable in payment of the funded debt 
tax of 1871. Given at Little Eock, Ar- 
kansas, this 15th day of August, 1871. In 
witness whereof the seal of the county court 
and the signatures of the presiding judge 
and clerk are hereto affixed, D. Reeve, Pre- 
siding Judge. (L, S.) G. W. McDearmid, 
Clerk," 

No question is made upon the form of the 
complaint which refers to and makes the 
bonds in suit part thereof. By demurrer to 
the complaint the county raised the question 
of the authority of its officers to issue the 
bonds. It was conceded by counsel that 
there was no express statute, general or spe- 
cial, authorizing the issue, and the right was 
claimed by implication. 

Benjamin & Barnes, and T. D. W. Yonley, 
for plaintiff. 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



A. H. Garland, and Gallagher & Newton, 
for the county. 

Before DILLON, Circuit Judge, and CALD- 
WELL, District Judge. 

DILLON, Circuit Judge. The demurrer to 
the answer presents the question whether 
the county of Pulaski had authority to is- 
sue the bonds in suit The county affairs in 
this state are under the management and 
control of the county courts, whose jurisdic- 
tion and powers are prescribed by statute. 
Among other powers, these courts are au- 
thorized "to audit, settle, and direct the pay- 
ment of all demands against the county," 
and they have jurisdiction "in all matters 
relating to county taxes, disbursement of 
money for county purposes, and in any other 
case that it may be necessary for the inter- 
nal improvement and local concerns of the 
county." Gould's Dig. p. 317, § 7. By stat- 
ute it is also provided that "where any couxi- 
tj court shall ascertain that any sum of 
money is due from the county to any person, 
an order shall be made allowing the same 
and directing the clerk to issue a warrant 
therefor, which shall be of the following 
form." The form prescribed consists of a 

direction to the treasurer to pay to , or 

bearer, dollars, , naming the par- 
ticular fund, if any, and signed by the clerk. 

The question as to the implied authority 
of counties generally to issue negotiable pa- 
per does not arise in this case, for here the 
statute qontains a specific direction that 
when money is due from the county it shall 
be evidenced by ordinary county warrants. 
This excludes any implied authority, which 
might otherwise be contended to exist, to is- 
sue negotiable bonds or paper. The bonds 
in suit recite on their face that they are is-, 
sued in payment of the outstanding scrip of 
the county, and are receivable in payment of 
the funded debt of 1871, and draw interest at 
the rate of eight per cent, per annum. Nego- 
tiable bonds, payable at a fixed future date, 
and meanwhile drawing interest at a rate ex- 
ceeding the rate which in any event an ordi- 
nary Warrant can draw, and payable out of a 
specific tax fund not applicable to the payment 
of ordinaiy warrants, are, in form, and sub- 
stance, and effect, different from the warrants 
which counties are authorized to issue. 

It is conceded by the counsel for the plaintiff 
that there is no express authority in any stat- 
ute for the order of the county court made at 
the Jvdy term, 1871, for the funding of the out- 
standing scrip of the coimty, and under which 
the bonds in suit wer« issued. If these bonds 
did not change and enlarge the liability of the 
county, it might be argued that they should 
be treated as the substantial equivalents of 
warrants. But if valid, they do change and 
enlarge the liability of the county. They 
draw interest at a greater rate than warrants, 
and this for a fixed future period. If bonds 
payable in one year are valid, so likewise 
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woidd he bonds payable In twenty or fifty 
years. Other provisions of tliis statute limit 
tlie amount of taxes -wbieli may annually be 
levied by the county authorities for the pay- 
ment of its ordinary liabilities, including out- 
standing warrants. See Kinsey v. Pulaslci Co. 
[Case No. 7,830]. But there is no such limit 
upon the amount of taxes which may be levied 
for the payment of the authorized funded debts 
of the county. 

It Js precisely because there is a substantial 
difference between these bonds, assuming their 
validity, and the usual county warrant, that 
we may suppose that creditors were willtug to 
suiTender their warrants and talie the bonds. 
The action of the county officers in issuing the 
bonds is ultra vires, and imposes no liability 
upon the county. 

We need not now state wliat remedies the 
holders of these bonds may have, but imdoubt- 
edly they ma:^ compel the county to re-deliver 
the warrants surrendered, if not canceled, or 
new warrants in their place. 

Demurrer sustained. 

NOTE. Nature of "county warrants, and dis- 
tinction between them and negotiable bonds; and 
as to implied authority to issue negotiable paper, 
see the cases cited in Dill. Mun. Corp. §§ 406, 
407. Statutory power to issue county orders 
held to confer no power to issue negotiable bonds 
payable at a future day, where the difference is 
essential, Goodnow v. Commissioners of Ram- 
sey Co. (1865) 11 Minn. 31 (Gil. 12); County 
Oom'rs T. Carter, 2 Kan. 115; Hull v. County, 
12 Iowa, 142. The same principle is declared 
by the supreme court of the United States in the 
recent case of Britton v. Police Jury, 15 Wall. 
[82 U. S.] 566, where the implied authority of a 
county to issue negotiable paper to raise money, 
or to fund outstanding indebtedness, was denied. 
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Case No. 17,606. 

Ir. re WHYTE. 

[9 N. B R. 267.] i 

District Court, E. D. Michigan. Jan. 23, 1874. 

Baskrcptct — Proof of Debt by Agent. 

The absence of a claimant, which will ren- 
der a proof of debt by an agent admissible, must 
be "from the United States;" nor will the oath 
of an agent, that he is better acquainted with 
the facts than his principal, render the deposi- 
tion of the agent alone admissible as proof of 
debts. 

[Distinguished in Re Watrous, Case No. 17,- 
270. Cited in Re Jackson, Id. 7,123.] 

[In the matter of William Whyte, a bank- 
rupt.] 

It appears from the register's certificate 
that in the course of proceedings before him, 
Clarence H. Walker offered to prove, by his 
own oath, a debt against said bankrupt's es- 
tate in favor of S. W. Walker & Co., which 
firm, he stated, was composed of Samuel W. 

1 [Reprinted by permission.] 



Walker and Robert M. Gray; that Mr. Wal- 
ker was then absent in Cincinnati, in the 
state of Ohio, and that Mr, Gray was then 
confined at his house by sickness, so that he 
was unable to testify, ilr. Walker claimed 
to have a full power of attorney from the 
firm of S. W. Walker & Co., authorizing him 
to transact any business on thfeir behalf, and 
by virtue of this authority he claimed the 
right to prove a debt due to his principals 
against said bankrupt's estate. The register 
declined to accept the proof ofEered, and cer- 
tified the question arising thereon into court 
for determination. 

By HOVEY K. CLARKE, Register in 
Bankruptcy: 

Section twenty-two [14 Stat. 527] provides, 
with considerable minuteness of detail, what 
a proof of debt shall contain. It must set 
forth the demand, the consideration, and 
whether any and what securities are held 
for it. It will be observed that these require- 
ments are more than would be necessary to 
sustain an action of assumpsit in a common 
law court. But the act goes farther even 
than this, and specifies who shall make the 
proof; it must be the claimant "in person, un- 
less absent from the United States, or pre- 
vented, from good cause,- from testifying." 
And, moreover, general order thirty-four, pro- 
vides that when a proof of debt is made by 
an agent, the deposition must state the rea- 
son why it is "not made by the claimant in 
person," in order, as I suppose, that the offi- 
cer taking it may know whether the reason 
be such as the statute recognizes as suffi- 
cient to authorize him to dispense with the 
oath of the claimant in person. In this case 
the reason offered why one of the parties, Mr. 
Gray, does not make the proof, I regard as 
sufiieient. But the other partner, Mr. Wal- 
ker, is not absent from -the United States, nor 
prevented by any cause from testifying, 
which does not apply to every non-resident, 
or even temporarily absent, creditor. To al- 
low the agent in this case to make the proof 
on the ground that his authority from his 
principals is ample, is in effect to declare 
that creditors hold the provision of the act, 
requiring proofs to be made in person, en- 
tirely at their discretion. 

I cannot think that this was the intention 
of the act. Its provisions are peculiar. Not 
only must the original indebtedness be es- 
tablished by an oath, but the continued ex- 
istence of it, at the time of proving, must be 
also shown on oath; and whether any and 
what securities are held for it And to the 
showing of all this, by a person having the 
greatest interest to be correctly informed on 
the whole subject, it seems to be the purpose 
of the act, that every creditor shall be held 
for the benefit of every other creditor, with 
the two exceptions only as specified. It was- 
urged before me that the knowledge of the 
agent in this case was, in fact, superior to 
that of the absent partner. The statute, how- 
ever, has made no such exception. Having 
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made two, and two only, I do not feel at lib- 
erty to admit another, as I should if I were 
to take proofs by agents in all cases where 
their knowledge of the facts was superior to 
that of their principals. This would be an 
excellent reason for admitting such testimony 
in a common law action; but a different rule 
has been prescribed by the bankrupt act, and, 
I think, with good reason. It is not sufficient 
to make a prima facie case, to be rebutted or 
diminished by a set-off. In proving debts in 
bankruptcy the claimant is the plaintiff, all 
the other creditors are the defendants; who, 
however, have generally no knowledge, nor 
means of knowledge, as to any defense that 
may exist Hence the propriety of requiring 
the claimant's oath as to the state of the 
whole account. In every large commercial 
house the clerk who sells the goods is ordi- 
narily much better informed as to the origin 
of the debt than the principal; but whether 
the goods have been paid for or not, is often 
entirely within the knowledge of another 
clerk, who knows more about this than his 
principal; and whether any security has been 
taken may be known only to another, al- 
though this last fact is more likely than 
either of the others to be known to the prin- 
cipal, and not to his clerks. All these facts 
which go to make up the account and its 
condition at the time of proof is what the 
bankrupt act intends shall be shown on oath 
to entitle a claim to participate in the distri- 
bution. The law, as I think, wisely, provides 
that the claimant must take the responsibil- 
ity in person of stating them; and to allow 
him to evade it whenever his agent is willing 
to swear that he knows more about the facts 
than his principal, is to open a wide door for 
the evasion of one of the most useful and 
practical provisions of the bankrupt act con- 
cerning the proof of debts. 

LONGYEAE, District Judge. I hereby ap- 
prove the foregoing decision. 



WIBERGCWITHERELL v.). See Case No. 
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Case MTo. 17,607. 

"WIOK V. The SAIMUEL STRONG. 

[Newb. 187; 1 6 McLean, 587.] 

District Court, N. D. Ohio. July, 1855: 

ADMIRALTr JUKISDICTION — LlENS OP MATEKIAL 
MeK— COSSTRTJCTION OP StATB LaW — 

Following State Codrts. 

1. A question of jurisdiction being a pre- 
liminary inquiry, it is proper that it should be 
brought to the consideration of the court at 
the earliest opportunity. 

2. The district courts of the United States 
have a general admiralty jurisdiction in rem, 
in suits brought by material men against for- 

1 [Reported by John S. Newberry, Esq.] 



eign ships, and in cases of domestic ships where- 
the local law gives a lien. 

[Cited in The Richard Busteed, Case No. 11,- 
764.] 

S. The act of the legislature of Ohio entitled 
"An act providing for the collection of claims 
against steamboats and other water crafts and 
authorizing proceedings against them by name,"" 
passed February 26, 1840, and the act ex- 
planatory thereof, passed February 24, 1848, 
does not create a lien; it only affords a remedy,. 
These statutes, being in derogation of the com- 
mon law, should be construed strictly. 

[Cited in brief m Thorsen v. The J. B^ 
Martin, 26 Wis. 494.] 

4. Where a state statute has received a con- 
struction by the supreme state courts, that con- 
struction is binding upon the federal courts. 

5. The supreme court of the state of Ohio 
have decided that their water craft law does 
not create a lien. See Jones v. The Commerce, 
14 Ohio, 410. 

The schooner Samuel Strong was built at 
the mouth of Black river, Lorain county, in 
this state, in the summer of 1847, by eitizens- 
of that county. In the course of her con- 
struction she contracted a large debt to the 
libellant [Lemuel Wick], then and still a res- 
ident of Cleveland. She was originally reg- 
istered at the port of Cleveland, and was 
run by the parties who built her until in or 
about the month of July, 1848, when her 
then owners sold one-half of her to parties 
in Wisconsin, and her registry was changed, 
from the port of Cleveland to the port of 
Chicago. On the 18th of June, 1855, the- 
schooner, then lying in the port of Cleveland,, 
was attached by the libellant. The present 
claimants, who allege themselves to be bona* 
fide purchasers and sole owners of the 
schooner, filed their claim and also their an- 
swer, which, among other grounds of de- 
fence, excepted to the jurisdiction of the- 
court over the schooner, upon the ground 
that the statute of this state known as the- 
"Common Carrier" act (Swan, St. p. 183) 
did not create a lien but conferred a rem- 
edy merely. In order to save costs, it was- 
agreed by the counsel that the motion to 
dismiss the libel should be heard before any 
steps were taken to substantiate the libel- 
lant's claim, or the other grounds of defence- 
Otis & Sears, for the motion. 
Keith & Coon, against the motion. 

WILLSON, District Judge. The libel in' 
this case was filed on the 18th of June, 1855. 
It seeks to enforce a lien for materials fur- 
nished by the libellant, from May to Octo- 
ber inclusive, in the year 1847, in the build- 
ing of said schooner at Black river, in the 
disti'ict of Ohio. The libellant is now, and 
was in the year 1847, a resident of the city 
of Cleveland; and in the third article of his- 
libel, he avers among other things, that by 
the maritime law, and the law of Ohio, a 
lien is given him in the premises, which he 
can enforce and by which he can obtain 
redress in admiralty. 
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To the libel a defence Is interposed by 
Wallier, Bean & Alvord, claimants, and resi- 
dents of the state of Wisconsin, wlio have 
duly filed their claim, answer and excep- 
tions. The defence made by the pleadings 
consists of— (1) The statute of limitation, in 
bar of recovery after the lapse of six years 
from October, 1847. (2) A judicial sale of 
the schooner Samuel Strong, by virtue of a 
decree in admiralty, rendered by the United 
States district court for Wisconsin, on the 
19th of May, 1851, in a cause civil and mari- 
time. (3) That this court has not jurisdic- 
tion of the subject matter of this suit. 

I have not thought it necessary to ex- 
amine all the questions which arise out of 
this record, because from the view I have 
taken of it, the decision of the cause must 
turn iipon the single question of the jurisdic- 
tion of the court, and as the question of 
jurisdiction is in its nature a preliminary in- 
quiry, it is certainly proper, in whatever 
form it may be presented, that it should be 
brought to the consideration of the court at 
the earliest opportunity, and be decided be- 
fore incurring expenses which would be ren- 
dered fruitless by the dismission of the 
cause for want of jurisdiction. 

It is claimed by the counsel for the libel- 
lant in this case, that a maritime lien and 
a proceeding in rem are correlative, and 
that wherever a proceeding in rem is com- 
petent, a lien exists, and vice versa. This is 
true beyond a question, when a proceeding 
in rem in the admiralty court for wages, 
salvage, collision of bottomry, goes against 
the ship in the first instance. But this rule 
does not obtain in the case of a domestic 
vessel for materials furnished, and' when the 
question of lien depends upon the local 
statute. This is evident from the language 
of the 12th rule in admiralty prescribed by 
the supreme court of the United States. 
This rule provides that "in all suits by ma- 
terial men for supplies or repairs, or other 
necessaries, for a foreign ship or for a ship 
in a foreign port, the libellant may proceed 
against the ship and freight in rem, or 
against the master or the owner alone in 
personam. And the lil^e proceedings in rem 
shall apply to cases of domestic ships, when, 
by the local law, a lien is given to material 
men for supplies, repairs or other neces- 
saries." It may, therefore, be laid down 
as a well established principle of maritime 
law, fully recognized by the federal judi- 
ciary, that the district courts have a general 
admiralty jurisdiction in rem, in suit, by 
material men, in cases of foreign ships, or 
ships of another state; and that in cases 
of domestic ships no lien is implied, unless 
the local law gives lien; in which event it 
may be enforced in the distiict court In 
the case of The General Smith, 4 Wheat. [17 
U. S.l 438, the court decided with great 
clearness that, "when the proceeding is in 
rem to enforce a specific lien, it is incum- 



bent upon those who seek the aid of the- 
court, to establish the existence of such lien 
in the particular case. When repairs have- 
been made or necessaries have been fur- 
nished to a foreign ship, or to a ship in a 
port of a state to which she does not belong, 
the general maritime law, following the civil 
law, gives the party a lien on the ship itself 
for security, and he may well maintain a 
suit in rem in admiralty to enforce hi& 
right. But in respect to repairs or neces- 
saries in the port or state to which the ship- 
belongs, the case is governed altogether by 
the municipal law of that state, and no lien, 
is implied unless it is recognized by that 
law." The case before us is one where- 
the materials were furnished to a home ves- 
sel in her home port, and the question for 
the court to determine is, whether the law 
of Ohio gives a lien, for materials furnished 
in the building of a ship or vessel in this- 
state, which can be enforced in admiralty. 

It is claimed by libellant's counsel that 
such a lien is given by an act of the legisla- 
ture of Ohio entitled "An act providing for 
the collection of claims against steamboats, 
and other water crafts, and authorizing pro- 
ceedings against the same by name," passed 
February 26, ,1840, and the act explanatory 
thereof, passed February 24, 1848. The first 
section of the act of 1840 provides "that 
steamboats and other water crafts navigat- 
ing the waters within and bordering on this- 
state, shall be liable for debts contracted 
on account thereof, by the master, owner^ 
steward, consignee, or other agent, for ma- 
terials, supplies, or labor, in the building,, 
repaix'ing, furnishing or equipping the same, 
or due for wharfage," &c. In the second 
section it is provided that "any person hav- 
ing such demand, may proceed against the- 
owner or owners, or master of such craft 
or against the craft itself." The next sec- 
tion merely gives directions how to proceed 
to obtain a warrant of seizure when the- 
craft itself is sued; and the fourth section- 
enjoins upon the clerk to issue a warrant 
returnable as other writs, directing the sei- 
zure of such craft by name or description, a& 
provided in the third section of the act, or 
such part of her apparel or furniture as- 
may be necessary to satisfy the demand, and 
to detain the same until discharged by due 
course of law. These are the main provi- 
sions of the statute, at least so far as the 
statute itself concerns our present inquiry. 
Does this statute give a lien in the technical 
legal sense of the term? or in other words, 
does the lien attach to the water-craft, ex- 
cept on seizure, by virtue of the warrant is- 
sued, and in the mode and under the regula- 
tions prescribed in the statute? 

It was . clearly the object of the legislature- 
in passing this act to subject water craft 
of the description named, to be sued, whosfr 
owners resided out of the state, or if resi- 
dents, whose names were unknown to the- 
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creditors. The evil formerly existing, and in- 
tended to be remedied by the law, was, that 
creditors could not always discover the names 
of the owners; and without having their 
names they could not bring suit against the 
person, or by attachment against the prop- 
erty. I regard this law as affording a rem- 
edy only. There are no words in the act ex- 
pressly giving a lien, and in the language of 
the court in the case of The Huron v. Sim- 
mons, 11 Ohio, 458: "The boat's responsibilh 
ity is not in the nature of a lien." 1 appre- 
hend that it is the seizure which creates the 
lien, and that until the water craft is ac- 
tually taken by warrant, and in the mode pre- 
scribed by the law, no lien attaches to the 
property. This statute is said to be a tran- 
script of the New York statute, under which 
liens have been enforced by adjudications of 
the federal courts in admiralty proceedings. 
The statute of New York provides for pro- 
ceedings in rem, in almost the precise lan- 
guage of the Ohio statute, except in one im- 
portant particular. It declares "that ships or 
vessels of all descriptions, &e., shall be liable 
for all debts contracted by the master, com- 
mander, owner or consignee thereof, on ac- 
count of any work done, or any supplies or 
materials furnished by any mechanic or 
tiadesman, or others on account, or towards 
the building, repairing, fitting, furnishing or 
■equipping such ships or vessels, and that such 
debt shall be a lien upon such ship or vessel, 
her tackle, apparel and furniture, and shall 
be preferred to all other liens thereon, except 
for seamen's wages," 

These statutes are in derogation of the com- 
mon law, and by a well established rule 
should be construed strictly. But I can con- 
oeive no rule of construction by which a 
creditor, with a claim fairly established 
■against a vessel under the New York statute, 
could be divested of his lien, or be deprived 
the right of enforcing it in the admiralty. 
His lien, by law, attaches the moment the 
-debt is contracted. By the Ohio statute, it is 
provided simply, that the vessel shall be lia- 
ble, and, as in a case of an execution, a lien 
is established when seizure is made of the 
property. The Ohio \, "er craft statute of 
1840 was not intended by its authors to be- 
•come a lien law in the legal sense of the term; 
had it been so, the legislature would have so 
declared it,- and it is legitimate to look to the 
subsequent legislation of the general assem- 
bly to ascertain the intention of the law mak- 
ing power. The legislature of Ohio, on the 
11th of March, 1843, passed "an act to cre- 
.ate a lien in favor of mechanics and others 
in certain cases." In the first section it is 
provided, that any person who shaU perform 
labor, or furnish materials or machinery, for 
constructing, altering, repairing any boat vessel 
■or other water craft, or for erecting or repair- 
ing any house, &c., shall have a lien to secure 
the payment of the same, upon such boat, 
Tessel or other water craft, and upon such 



house, &e. This section gives the creditor a 
specific lien, which, hy the act, continues 
two years from the commencement of the 
work. It is known, denominated and recog- 
nized, as a lien law. If the law of 1840 gave 
a lien which attached before seizure, what 
reason or necessity for the act of 1843? 

But whatever may be my own views as to 
the intent and construction of this water craft 
law, I am bound to follow and adopt the 
construction given to it by the supreme court 
of Ohio. In cases depending on the statutes 
of a state, the federal courts adopt the con- 
struction of the state, when that construction 
is settled or can be ascertained. Chief Justice 
Marshall, in delivering the opinion of the court 
in the case of Ehnendorf v. Taylor, 10 Wheat. 
[23 U.S.] 152, remarked that "this court has 
uniformly professed its disposition in eases 
depending on the laws of a particular state, 
to adopt the construction which the courts 
of the states have given to those laws." This 
course is founded on the principle supposed 
to be universally recognized, that the ju- 
dicial department of every government, where 
such department exists, is the appropriate 
organ for construing the legislative acts of 
government. On this principle the construc- 
tion given by the courts of the several states 
to the legislative acts of those states is re- 
ceived as true, unless they come in conflict 
with the constitution, laws and treaties of the 
United States. ^Yhat, then, have been the ad- 
judications upon this question by the su- 
preme court of Ohio? In the early cases in 
which that court were called upon to give a 
construction to this act, we find but little to 
aid in determining the question before us. 
The first case, 10 Ohio, 384, merely decides 
that a suit cannot be sustained for debts in- 
curred prior to the passage of the act. The 
case in 11 Ohio, 438, decides, that suits may 
be brought under the act for provisions and 
other necessary supplies. These are the points 
decided. Yet we find the obiter dicta of the 
judges delivering the opinion, in the two 
cases, in direct conflict. In the first case 
Judge Hitchcock says— "This law gives a lien 
upon such crafts for certain claims against 
them." In the second case. Judge Heed says * 
—"The boat's responsibility is not in the na- 
ture of a lien." And up to the time of the 
decision of the case of The Waverly y. Clem- 
ents, 14 Ohio, 28, this question was regard- 
ed as open and unsettled by the supreme 
court; for the judge, in delivering the opin- 
ion of the court in that case, used the follow- 
ing language: "It seems to us entirely un- 
necessary to decide whether the liability of 
the boat for the debts contracted on her ac- 
count, is strictly to be regarded as a lien or 
not. When it becomes necessary to decide 
that point, our opinions will be expressed; 
but sufficient unto the day is the evil thereof." 
Whatever dicta may be found, therefore, in 
the reported cases previous to this, should not 
be regarded as binding authority. In the case 
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of Jones V. The Commerce, Id. 410, the ques- 
tion was fairly and legitimately raised, and 
decided with great clearness and ability by 
the court I shall make no apology for quot- 
ing somewhat at length from the opinion of 
the court, delivered in that case, by Judge 
Birehard. After stating the case he proceeds 
to comment on the language of the act, and 
says: "The craft 'shall be liable.* These 
words have sometimes been spoken of as 
creating a lien for the demand. But these 
words are not those usually employed in stat- 
utes when the legislature intend to create a 
lien, strictly speaking. The first section of 
the act regulating judgments and executions 
(Swan, St. p. 467) provides that 'lands, tene- 
ments, goods and chattels shall be subject 
to the payment of debts, and shall be liable 
to be taken on execution and be sold,' Here 
the words are the same, and yet this part of 
the act has never been construed to create 
a lien. The owner, notwithstanding this 
clause, can transfer any of the property 
named, and clothe the bona fide vendor with 
a good title, no matter how much he may be 
indebted. The second section creates a lien: 
The lands, &c., 'shall be bound' from the 
date of the judgment: The goods and cEat- 
tels 'shall be bound' from the tune they are 
seized hi execution. Now if the intention had 
been to create a lien, that is, to' bind the boat, 
iastead of creating a liability to mesne process 
£.ud be substituted as defendant in place of 
tire owners, the fair presumption is, that the 
words and phrases commonly used to convey 
tl'Ct intention, and not those used to convey 
a different meaning, would have been em- 
ployed. We therefore declare that the first 
section of the act does not create a lien. It 
merely declares a liabilily, leaving the mode 
of enforcing It to the subsequent provisions 
ir, ihe act." I have quoted the language used 
b-- the court in deciding the case referred to, 
U^t its force might be lost. Aside from its 
tinding authority, I regard the decision as 
founded on reason and sound principles of 
Iaw. Neither do I consider its authority in- 
validated by the case of Webster v. The 
Andes, 18 Ohio, 187. The language of the 
■ court in that case took a wide range, but 
the question we are now considering was not 
legitimately involved in its decision. 

It is to be regretted that the legislature, in 
conferring quasi admiralty powers and juris- 
dictions upon the state courts, should have so 
framed that act as to deprive a class of cred- 
itors (whose interests it evidently sought to 
advance and protect) from avaihng them- 
selves of a court of admiralty to enforce 
their claim: and I have no doubt that the 
same reasons which induced the passage of 
the act of 1840, will prompt future legisla- 
tion to enable the federal as well as the state 
courts, to carry out the just intentions of the 
authors of the act referred to. 

As the law now Is, I am constrained to dis- 
miss this libel for want of jurisdiction. 
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Case Wo. 17,608. . 

WIOKE V. KLEINKNEOHT et al. 

[1 Ban. & A. 608; i 7 0. a 1098.] 

Circuit Court, S. D. New York. Dec, 1874. 

Patented Machine — Limited License to Use — 

Unlawful Use — Demand pob Rot- 

ALTiES— Effect. 

1. Where a machine was licensed for use in 
a particular territory, held, that the use of it 
by subsequent purchasers, in territory other 
than that for which it was licensed, was un- 
lawful. 

2. The mere fact that the agent of the pat- 
entee, after the transfer of the machine to the 
unlicensed territory, demanded of the purchas- 
ers the back royalties due upon it, for use in 
the licensed territory, conferred no right to use 
it outside the territory named in the license. 

In equity. 

This was an action brought by the coin- 
plalnant [William Wieke], assignee of the in- 
vention for a specified territory, under the 
patent of George Wicke, granted June 16, 
1863, for a "machine for naihng boxes." The 
complainant, by assignment, acqmred the ex- 
clusive right under said patent for the state 
of New York. The remaining territory was 
owned by the original patentee, but the com- 
plainant was his attorney, authorized to col- 
lect royalties and grant licenses for said ter- 
ritory. Under this power of attorney he li- 
censed one Oppel to use one of the patented 
machines in Newark, New Jersey. Oppel sold 
this machine to the defendants [Henry Klein- 
knecht and others], who took the same to 
New York, and there used it. Suit was 
brought, and defendants pleaded an implied 
license, which, they claim, they derived from 
the complainant, through his demand on them 
for payment of certain royalties due from 
Oppel at the time he sold the machine. 

A. V- Briesen, for" complainant. 
J. Van Santvoord and F. Forbes, for de- 
fendants. 

BLATOHPORD, District Judge. The evi- 
dence in, this case leaves no doubt that the 
plaintiff is entitled to a decree. By the pur- 
chase, by one of the defendants, from Oppel, 
of the machine in question, and by the trans- 
fer from Oppel to such defendants, of the 
rights of Oppel, under the written license 
given by George Wieke to Oppel, neither. of 
the defendants acquired any right to use such 
machine in the territory belonging to the 
plaintiff under the patent. The plaintiff was 
the agent of George Wicke, in respect to the 
license to Oppel, and he never demanded any 
license fee from either of the defendants, in 
respect of any other use of the machine, than 
a use of It under and in accordance with the 
terms of the license to Oppel, which did not 
embrace a use of it in territory owned by 
the plaintiff. Oppel had no right to use the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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machine in the plaintiff's territory, and could 
convey none. The plaintiff has given no li- 
•cense, direct or indirect, express or implied, 
to either of the defendants to use the ma- 
chine in his territory. 

fNOTB. For another case involving this pat- 
ent, see Wicke v. Ostrum, 103 U. S. 461J 



WICKER (HOPPOOK v.). See Case No. 6,- 
701. 

WIOKEELY (HTJKST v.). See Case No. 6,- 
940. 



Case No. 17,609. 

WICKERSHAFF v. JONES. 

[2 Whart. Dig. 413.] 

Circuit Court, E. D. Pennsylvania, May, 1848. 

Patents for Inventions — Evidence. 

[Cited in 2 Whart. Dig. 413, to the point that 
the presumption of novelty and usefulness aris- 
ing from the issue of a patent may be rebutted 
by affidavits on an application for an injunc- 
tion, if the patent is not ancient. Nowhere re- 
ported; opinion not now accessible.] 
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WICKEESHAM v. SINGER. 

[1 McA. Pat Cas. 645.] 

Circuit Court, District of Columbia. July, 
1859. 

constiidction- of patent laws— commissioner's 
Jurisdiction — Interferences — Parol Evi- 
dence — Laches of Inventor — Office Prac- 
tice. 

[1. All the laws on the subject of patents 
should be construed together, and in a liberal 
spirit, for the purpose of malting the parts of 
the system consistent and harmonious with one 
another.] 

[2. The commissioner has jurisdiction, under 
the act of 1839 (section 7), over the question of 
the abandonment by an applicant of his inven- 
tion to the public] 

[3. The rule that parol evidence is inadmis- 
sible to vary or contradict a written instru- 
ment does not apply as against persons who are 
strangers to the instrument, and not in privity 
of estate or interest with the parties thereto; 
and such strangers may always show that any 
statements or recitals therein prejudicial to 
their rights are false.] 

[4. An inventor of an improvement in sew- 
ing machines applied for a patent early in 1851, 
but withdrew his application shortly after- 
wards, and took no further steps in the matter 
until 1858. A subsequent independent inventor, 
however, obtained a patent in the summer of 
1851. Both parties lived in the same city, and 
were rival manufacturers and venders of sew- 
ing machines. The second inventor had first 
put his machines in use in 1850, and in 1853 
they were commonly and notoriously in use and 
on sale in the city. The first inventor went to 
Europe in 1854, and returned in 1856. It was 
proved that on his return the details of the 
rival's invention were communicated to him in 
full. He took no action, however, until two 
years and four months later, when he filed a 
new application. Udd, that by reason both of 
his presumptive and his actual knowledge, and 
his supineness in asserting his rights, he had so 



acquiesced in the public use and sale as to pre- 
clude him from claiming an exclusive right to 
invention.] 

[5. The withdrawal of an application, and 
the return of $20 of the fee, is not, of itself, an 
abandonment of the invention to the public, 
but is an equivocal act, to be interpreted by 
surrounding circumstances, and affected, upon 
a second application, by the intervening conduct 
of the party as respects diligence or neglect and 
delay, in the same manner as in tie case of an 
original application. Therefore, where an ap- 
plication was filed in 1850, withdrawn in 1851, 
and not renewed until 1858, and it appeared 
that a subsequent original inventor obtained a 
patent in 1851, and put the invention in public 
use and on sale with the knowledge of the 
first inventor, and without objection from him, 
the renewed application by the latter could 
not be made to relate back to his original ap- 
plication, so as to obviate the effect of his in- 
tervening laches.] 

[Cited in Re Dedericks, Case No. 3,734.] 

[6. The action of the office in twice returning 
the specifications and drawings to the applicant, 
because they did not conform to the regulations 
of the office, is not to be construed as a rejec- 
tion of the claims, and does not relieve the in- 
ventor of the duty of prosecuting his applica- 
tion with due diligence.] 

[Cited in Re Dedericks, Case No. 3,734.] 

[7. Poverty is not to be accepted as an excuse 
for delay when it apjgears that during the pe- 
riod of the delay the inventor was able to find 
money and friends to prosecute other applica- 
tions for patents both in this country and Eng- 
land, and even to go to England himself to urge 
his claims.] 

[This was an appeal by WiUiam Wicke :- 
sham from a decision of the commissioner of 
patents in an interference declared between 
the appellant's application and the pater:t 
of I. M, Singer for improvements in sewirg 
machines.] 

B. R. Curtis, for appellant. 
Chas. M. Kellar, for appellee. 

MERRICK, Circuit Judge. The claizQ In 
this ease is for two improvements upon se v- 
ing machines, the first being for the apjii- 
cation of a feed mechanism, consisting of a 
roughened wheel combined with a sprir g 
pressure plate, -which enables an operator ^:o 
sew seams of any shape or curvature wiCh 
equal facility as straight seams could have 
been previously made; and the second claim 
is for placing the feeding "wheel in such posi- 
tion that its operative part shall project 
through the surface of the table of the ma- 
chine so as to act upon the fabric served 
in a convenient way for advancing the ma- 
terial to the needle and for disengaging the 
portion already stitched. The interference is 
most clearly stated, as is the whole history 
of the ease, in the weU-considered r6port of 
the revisory board of the office, which forms 
the basis pf the commissioner's decision. 
The commissioner, upon that repoi*t, decided 
that Wickersham was the prior inventor of 
these improvements, but rejected his claim 
for a patent because of abandonment, laches, 
and two years' public use by his allowance. 

The reasons of appeal present three points 
of alleged error in that decision: First. That 
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4Iie commissioner has no jurisdiction to in- 
quire into and determine upon the matter of 
Abandonment Second. That there was never 
4in abandonment of the claim by Wicker- 
«ham. Third. That the period of two years' 
public nse, with the knowledge and allow- 
ance of the applicant, is not to be computed 
from the date of his present application, but 
that this is purged by the original appliea- 
iion, made in February, 1850, and withdrawn 
.in 1851 on account of mistaken or erroneous 
suggestions from the then commissioner. 
The jurisdiction of the commissioner over 
.the question of abandonment has been repeat- 
■edly asserted by successive commissioners 
with great force of reasoning, and on two 
■occasions has been unequivocally upheld on 
.appeal by Judge Morsell; first in the ease 
■of jMowry v. Barber [Case No. 9,892], and 
.again in the case of Ellithorp v. Robertson 
[Id. 4,409]. Upon careful consideration of 
the arguments in this case, I find no ground 
•on which the correctness of those rulings 
-can be impeached. It is said that no power 
■or jurisdiction can be exercised by the com- 
missioner which has not been granted him 
by the statutes; that this power has not 
TDeen expressly granted, and that the policy 
-of the law is to withhold this investigation 
from him, and to reserve it for settlement 
"by a jury after a patent shall have been 
granted. 

Xo one will deny that the commissioner 
must look to the statutes creating his office 
jand defining his duties for every power 
which he can exercise; but it by no mean§ 
follows that every power and jurisdiction 
3nust, upon the face of the statute, appear in 
words of express reference and definition. 
-A.11 the laws made upon the same subject are 
•to be construed together, and the meaning of 
the legislature to be gathered from every 
part and from the general policy designed 
"to be carried out by the several enactments. 
A liberal interpretation for the purpose of 
jnaking the parts of a system consistent and 
liarmonious with one another is admitted to 
"be a proper rule of construction; and in re- 
.gard to the patent laws themselves, the 
^greatest of American judges has declared 
that they "ought to be construed in the spirit 
in which they have been made." 

Now, the counsel of the applicant admits in 
Ills argument that although the commissioner 
■of patents is not mentioned in the seventh 
section of the act of 1839, nor, so far as 
the section itself discloses, alluded to in the 
<:lause saving to the applicant the effects of 
-any use in public short of two years in dura- 
tion, yet he must by necessary intendment 
Jiave the duties prescribed to him by the 
-«ixth section of the act of 1836 modified by 
i;hat section so far as to make It his duty to 
gi'iint a patent under that sixth section, not- 
withstanding a public use or sale of the in- 
-vention, unless that public use or sale has 
•continued for more than two years prior to 
■^lis application. The disability springing out 
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of abandonment is not only found In this 
seventh section, but is found in the same 
clause, and is made an alternative to the 
vice of two years' public use. If, then, the 
commissioner is enjoined, although nowhere 
named in that section, not to reject a pat- 
ent except on proof that the invention has 
been in public nse or on sale for more than 
two years, how can the other alternative be 
discarded from the sentence, to wit, "on 
proof of abandonment of such invention to 
the public?" This will be the more apparent 
if we invert the order of succession of the 
two parts, and read the latter part of the 
section with no. other change than this in- 
sertion, as follows: "No patent shall be 
held to be invalid by reason of such pur- 
chase, sale, or use prior to the application 
aforesaid, except on proof that such pur- 
chase, sale, or prior use has been for more 
than two years prior to such application for 
a patent or of abandonment of such inven- 
tion to the public." Now, considered with 
reference to the section taken by itself, this 
inversion of the two parts of the sentence 
does violence neither to its apparent mean- 
ing nor to its grammatical construction; and 
it makes manifest that if to carry out the 
"design of the legislature it be necessary for 
the true reading of the last branch of the 
sentence that the words "by the commission- 
er" be interpolated after the words "no pat- 
ent shall be held to be invalid," the same 
interpolation should be extended and ap- 
plied to the other branch declaring the ef- 
fect of an abandonment. Indeed, but one 
reason for so forced a separation of these 
two matters of inquiry is assigned, which 
is, that the party ought to have an oppor- 
tunity afforded him by the emanation of a 
patent to test this question before a jury, 
who alone are fitted to try questions involv- 
ing fraud or intent; and that otherwise, 
upon error committed by the commissioner, 
the party would be without remedy; but a 
reference to the sixteenth section of the 
act of 1836, and the tenth section of the act 
of 1839, furnish an answer to this objection. 
It is there provided that a disappointed ap- 
plicant may file his bill in equity for re- 
dress; and according to the course of the 
court of chancery, if the judge thinks the 
case proper for a jury he may order an issue 
to be tried before a jury to enlighten his 
conscience upon the matters of fact in con- 
troversy. But were this remedy not open 
to the party it would be strange indeed to 
construe the law as requiring the commis- 
sioner to issue a patent upon a state of case 
which, when next day made apparent to a 
court of law or equity, would require that 
court to pronounce the patent utterly void. 
It is said that the law never requires vain 
things to be done; but to require a commis- 
sioner of patents to issue a worthless and 
void patent would be worse than vain. It 
would be to direct that persons should be 
armed with a warrant under the great seal 
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of the United States, in order to go into all 
the courts of justice in the land to hunt dOT7n 
their fellOTV-citizens with oppressive, idle, 
and vexatious litigation. A body of laws 
designed "to promote the progress of science 
and the useful arts" could never "be con- 
strued in the spirit in which they have been 
made" if the statutes were interpreted so as 
to produce results like these. I think, there- 
fore, that the first reason of appeal cannot 
prevail, and that the jurisdiction of the com- 
missioner over the question of abandonment 
Is clear under the seventh section of the act 
of 1839, and that it is unnecessary to resort 
in aid of the jurisdiction to the eighth sec- 
tion of the act of 1836, from which indeed 
strong arguments might be drawn to show 
that he possessed the power upon an issue 
of interference if he had it not upon all 
forms of application for patents. 

The controlling prhieiples of law by which 
the claims of the applicant, under the second 
and third grounds of alleged error, are to be 
weighed in connection with the facts disclosed 
upon the record, may best be stated in the lan- 
guage of the supreme court, as follows: "It 
is the imquestionable right of every inventor 
to confer gratuitously the benefits of his in- 
genuity upon the public; and this he may do 
either by express dedaralion, or by conduct 
equally significant with language, such, for in- 
stance, as acquiescence with public knowledge 
in the use of his invention hy others; or he 
may forfeit his rights as an inventor hy a 
willful or negligent postponement of his 
claims, or by an aittempt to withhold the ben- 
efit of his improvement from the public until 
a similar or the same improvement should 
have been made and introduced by others. 
Whilst the remuneration of genius and useful 
ingenuity is a duty incumbent upon the pub- 
lie, the rights and welfare of the commimity 
must be fairly dealt with and efiEectually 
guarded- Considerations of individual emol- 
mnent can never be permitted to operate to the 
injury of these." Kendall v. Winsor, 21 How. 
[62 U. S.] 329. And again, in the often-quoted 
case of Shaw v. Cooper, 7 Pet [32 U. S.] 321, 
the court say: "The acquiescence of an in- 
ventor in the public use of his invention can 
in no case be presumed where he has no 
knowledge of such use; but this knowledge 
may be presumed from the circumstances of 
the case." 

The prominent facts of the case are that 
"Wickersham made an application for a patent 
for svmdry improvements upon sewing ma- 
chines, embracing the two claims now in ques- 
tion, on the 13th of February, 1850. On the 
20th, his specifications and drawings were re- 
turned to him for the purpose of having them 
put in proper shape for adjudication. On the 
15th of March he transmitted new drawings 
and specifications, returning at the same time 
the originals, as instructed. These new speci- 
fications and drawings, not purporting to be 
additional to, but substitutes for, the original, 
nowhere contained any allusion to the daimS 



now in question. They, too, were returned, 
because not conforming to the regulations of 
the office and the express requirements of the 
statute; and in reference to the daims in this 
second set of drawings and specifications, the 
office letter of April 5th, 1850, inclosing them 
for further amendment in compliance with 
the terms of the law, suggested that, so far 
as appeared, only the first of the improvements 
therein daimed was patentable. Without fur- 
ther attempt to amend his application or to 
procure any determinate action of the office, 
the case remained in this predicament until 
on the 28th of May, 1851, he wrote to the of- 
fice, withdrawing his application and request- 
ing return of ?20 imder the law. The amount 
of $20 was accordingly returned to him on the 
12th of June, 1851, after an intei-mediate let- 
ter of the 6th of June reiterating his applica- 
tion for withdrawal and directing the mode of 
transmitting the $20. From that time to the 
2d of OctobeJr, 1858— the date of his- oath to 
present application— he made no movement to- 
wards a renewal of his pretensions before the 
office, nor, for aught that appears in the testi- 
mony, did he make any effort to get others to 
assist him in prosecuting or renewing the 
claim, although he made efforts to procure pat- 
ents for other matters. Meantime, I. M. Sing- 
er, the contestant, who appears upon the face 
of the record to have been likewise a bona- 
fide, original inventor of these same improve- " 
ments, (and, to say the least of them, in a 
more complete and better form, if not thereby 
independently patentable, by the substitution 
of the roughened or corrugated feed wheel 
for one armed with numerous sharp-pointed 
projections,) made applications, dated, respec- 
tively, on the ISth of October, 1850, and on the 
15th of March, 1851, which, being diligently 
and persistently urged before the office, result- 
ed in patents of August 12th, 1851, (No. 8,- 
294,) amended and reissued October 3d, 1855, 
(No. 278,) covering the first and most impor- 
tant of the two daims, and in a patent of 
November 4th, 1856, (No. 16,030,) covering the 
second improvement. Singer's machine was 
first used in Boston, the place where Wicker- 
sham lived in the fall of 1850, (Potter's depo- 
sition, eighth interrogatory, and Roper's dep- 
osition, eleventh, twelfth, and thirteenth in- 
terrogatories,) containing both these improve- 
ments. In 1853 Singer's machines were com- 
monly and notoriously in use and on sale in 
Boston. (See Bradshaw's deposition to re- 
cross interrogatories 4 and 5.) Did Wicker- 
sham know of their use at thattime, he be- 
ing at the same time in the same market a 
manufacturer and vender of rival sewing ma- 
chines, as appears by the testimony? (See 
depositions of Arnold and Butterfidd.) And is 
it fair to presume this knowledge "from the 
circumstances of the case," to use the language 
in Shaw v. Cooper? But there is another 
item of proof to be found upon the records of 
the patent office and among the files sent to me 
which seems to have escaped the observation 
of the counsd on both sides, which proves be- 
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yond eontroTersy that Wickersham was all this 
while keenly alive to his interests, conversant 
with the stare and progress of the art, watch- 
, f ul of aU eompetityrs, and aware, to say the 
least that Singer was a manufactrurer of sew- 
ing machines I refer to his letter of protest 
to the office, dated March 14th, 1833, in which 
he oDjects to Singer's being allowed a patent 
for an improvement in the use of a straight 
needle in sewing machines. After all this, it 
is true that Wickersham went to England in 
Januaiy, lSo4, and remained abroad imtil the 
dose of the year 1855 or beginning of 1856. 
Whatever laiowledge he may have derived of 
Singer's use of his improvements, is not to 
be excepted out of his memory nor to be abat- 
ed from the legal operation of delay- in assert- 
ing his rights on account of his absence be- 
yond seas for these two years. But suppose 
it were even so that up to the time of his 
return from Europe he had no knowledge of 
the" public sale of his improvements, how 
stands the case afterwards? According to the 
testimony of Webster (answer to twenty-sixth 
interrogatory, page 21) and the testimony of 
Potter (answer* to fourth interrogatory, page 
55, and to eleventh and twelfth cross-interrog- 
atories, page 57) the inventions of Singer were 
carefuUy explained to him by Potter, a party 
interested in procuring testimony to defend 
these identical claims, and Wickersham, on 
the trial In New York in May or .Tune, 1836, 
was examined as a witness against Singer 
upon these claims. The witness Potter does 
indeed say that in any conversation he may 
have had with Wickersham subsequent to May 
or June, 1856, lie may not have adverted to 
the points involved in these claims, because 
they had subsided in importance in regard to 
the after-stages of the controversy. But he 
nowhere says in his cross-examination, as in- 
timated by counsel to have been the purport 
of his answers to the eleventh and twelfth 
cross-interrogatories, that he had not distinct- 
ly explained and unfolded the whole matter to 
Wickersham in his interviews in the spring; 
and there is no qualification of Webster's 
statement that the whole matter was fully dis- 
closed in April, 1856. If, then, Wickersham 
was all the while alive to the importance and 
value of his invention, and designed, so soon 
as pecuniarily able, to renew his application 
for a patent, it passes human credulity to be- 
lieve that be did not know in the spring of 
1836 of the public use and sale of the improve- 
ments in question. If stiU too poor to renew 
his application, a cheap and obvious way of 
asserting his exclusive claims was open to him, 
viz., by warning Singer that he himself was 
the original inventor, and notifying him that 
he StiU insisted upon his claims and meant to 
vindicate them at the proper time and in the 
proper way. But nothing of this sort appears 
in the testimony, nor is_ there any word to 
warn Singer of any exclusive claim of anoth- 
er; but, on the contrary, so far as Singer is 
concerned, the conduct of those suits and 
Wiekersham*s participation in them as a wit- 
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ness were the broadest proclamation that these 
improvements were free and common property 
to the whole world, and that no human being 
was to be restricted from their free and im- 
bought use 

Now, from May or June, 1856, down to Oc- 
tober, 1858, two years and four months at the 
lowest calculation, Wickersham interposes no 
objection to the public sale and use by Singer 
of his invention. But it is argued that the 
power of attorney executed by Wickersham 
in favor of Henry B. Renwick, dated April 
11th, 1856, discloses an asertion of right and 
a purpose to prosecute his claim to a patent. 
Potter's deposition to fourteenth eross-inter- 
rogatoiy explains the reason why that in- 
strument was drawn in the form it beai-s; 
that the sole object -of executing it was to 
procure Wickersham's drawings and specifi- 
cations from the patent office, to be used in 
evidence in the suits of Singer against Grov- 
er & Baker and Wheeler & Wilson in New 
York; and that it was his habit to adopt that 
form of power for similar purposes. Fur- 
thermore, that he never promised Wicker- 
sham to renew his application, nor was he 
ever requested to do so. And Kenwiek, in 
answer to th^ ninth interrogatory, page 60, 
says that he neither took any steps to pro- 
cure Wickersham a patent, nor was he ever 
requested to do so. Potter states, also, in 
answer to the fourth interrogatory, that when 
Wickersham signed that power of attorney he 
expressly said that he wished it understood 
that they (Grover & Baker and Wheeler & 
Wilson, or their agents) should pay Renwick, 
and that he should be put to no expense about 
it The learned counsel for the applicant has 
argued that "if the "well-settled xniles of law 
prevail," the purport of this instrument can- 
not be changed by parol; "and that this docu- 
ment is conclusive to show that within two 
years after Singer had obtained his first pat- 
ent Wickersham had not consented or allowed 
the public use of his invention, but was as- 
serting his right and contemplating its prose- 
cution." There is no such rule of law in re- 
gard to written instruments where they are 
invoked to effect the rights of third persons- 
strangers to the instrument— and not in privity 
of estate or interest with the parties thereto, 
but, on the contrary, parol proof is always 
open "to third persons who, if it were other- 
wise, might be prejudiced by things recited in 
the writings contrary ,to the truth, through 
the ignorance, carelessness, or fraud of the 
parties, and who therefore ought not to be 
precluded from proving the truth, however 
contradictory to the written instruments of 
others." Supreme court of the United States 
in case of Burreda v. Silsbee, 21 How. [62 U, 
S.] 169. 

From the prominent^faets of the case which 
have been adverted to, it will appear that 
pilor to 1854 the facts and circumstances 
within reach of Wickersham furnish the 
strongest presumption of his Icnowledge of 
the use in public of this invention as embodied 
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in the Singer machines; and that in the 
spring of 1S56 knowledge in fact of Singer's 
assertion of right was communicated to him, 
and that he so acquiesced in that public use 
as to prevent him from ever after asserting 
his exeliisive right to the mvention, unless his 
continued supineness is to he purged, in con- 
templation of law, by the circumstances con- 
nected with his firet application, so as to 
eariy back and connect by legal relation his 
present application to the date of his first 
application in February,. 1850. The decisions 
of Judge Woodbury in the case of Adams v. 
Edwards [Case No. 53], of Judge Nelson in 
Wilder v. Gayler [Id. 17,649], and of Judge 
(rrier in Rich v. Lippincott [Id. 11,758], are 
relied upon as settling by the highest au- 
thority that if a first • application is with- 
drawn, either for the sake of the money on 
account of poverty; or under a mistake— if it 
was rejected by the office under a mistake 
and the inventor yielded, but on discovering 
his mistake, or being better advised, made a 
new application within a reasonable time- 
there is in such case no abandonment of his 
invention, and the second application will re- 
late back to the first. To understand the rul- 
ings of these eminent judges it is necessary 
to advert to the state of facts to which in the 
instances given their decisions were applied. 
They were all three given in suits upon the 
same patent and upon the same state of facts, 
which were substantially as follows: Daniel 
Fitzgerald filed an application for a patent for 
an improved fireproof safe on the 1st of 
April, 1836, which was rejected in September 
following; and on the 22d of December he 
applied for a patent for the combination of 
a desk and safe,= which was granted in Au- 
gust, 1837. Fitzgerald was in partnership 
with one Sherwood, who applied for a patent 
for a rotating safe, which was issued in May, 
1837. On the 27th of June, 1837, after Sher- 
wood's patent, and pending his application for 
the desk and safe combined, Fitzgerald wrote 
to withdraw his first application of April, 
1836, and it was withdrawn in September, 
after his patent for the combined safe and 
desk was issued. Both Fitzgerald and Sher- 
wood continued to make safes, not using the 
mechanical contrivances they had patented. 
In January, 1838, Fitzgerald applied for a 
patent for a safe substantially the same as 
his first application, which was rejected and 
subsequently withdrawn. In March, 1838, 
Fitzgerald assigned liis patent of 1837 to 
Wilder, and agreed to make all necessary ap- 
plication for improvements and additions. In 
1839, April 11th, Wilder, as assignee of Fitz- 
gerald, again applied for a patent for a sala- 
mander safe, varying somewhat the descrip- 
tion, tipon which, after various rejections and 
modifications of specification, a patent was 
granted in June, 1853. It appeared also that 
prior and subsequent to the issue of the pat- 
ent of August, 1837, Fitzgerald and Wilder 
had made and sold salamander safes, describ- 
ing them as patented; and there was also 



evidence to show that Fitzgerald claimed and 
represented to Wilder that his patent of Au- 
gust, 1837, embraced the salamander safe; 
that when Wilder discovered that the patent . 
did not, as he had supposed, cover the sala- 
mander safe, but only the combination of 
desk and safe, he made efforts to obtain one 
that would. Upon that state of facts it was 
held by the several judges above named that 
if Fitzgerald or his assignee supposed their 
patent of 1837 covered the invention of a 
salamander safe, when in fact it did not, and 
that under that supposition they made and 
sold safes for more than t-wo years prior to 
tlieir application of 1839, and that the applica- 
tion of 1839 was filed upon the discoveiy 
that theii* safes were not protected by that 
patent, and that this application was made 
with diligence after such discovery,- then the 
application of 1839 related back to applica- 
tion of 1836, which was erroneously rejected 
in 1836. The jury found these facts to exist, 
and thereupon the patent of 1853 was sus- 
tained. The precise language which Judge 
Nelson used in his instruction upon the case 
may be found at page 585 of 10 How. [51 U. 
S.] in ease of Wilder v. Gayler, and will here 
be quoted to prevent the office from misap- 
prehending, by reason of the arguments filed 
in this case, the form of his ruling: "If they 
(the juiy) found that Daniel Fitzgerald was 
the fii-st and original inventor of said im- 
provement, as set forth in said patent, and 
had not abandoned or dedicated the same to 
the public, but had with reasonable diligence 
pursued his invention till he had perfected 
the same, and used due diligence in applying 
for and pursuing his application for a patent 
until he obtained the same, then he was en- 
titled to recover." Upon that charge and that 
evidence the finding was for the plaintiff. In 
other words, the jury ascertained by their 
verdict that the first application of 1836 was 
withdrawn by Fitzgerald, upon the idea that 
the application and patent Issued a few 
months later covered the invention; that he 
continued uniformly and unremittingly to as- 
sert exclusive right over the invention, selling 
it as patented; that so soon as he discovered 
that he was mistaken, and that the patent 
under which he was operating did not cover 
the invention, the assignee renewed his ap- 
plication and had the mistake corrected— cer- 
tainly within twelve months, for his assign- 
ment bore date March 2Sth, 1838, and the re- 
newed application was filed April 11th, 1839, 
and, as appears from other parts of the testi- 
mony, this discoveiy must have been subse- 
quent to August, 1838— the time of a certain 
contract between Wilder and William Adams 
and others, which gave rise to the suit before 
Judge Woodbury. 

It appears, then, from these decisions that 
the withdrawal of an application and the re- 
torn of twenty dollars— part of the patent fee 
—is not of itself an abandonment or dedica- 
tion of one's invention to the public, but is an 
equivocal act, to be interpreted by surroimd- 
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ing circumstances, and to be affected upon a 
second application by the subsequent conduct 
of the party— liis diligence or bis neglect and 
delay— in the same manner as his conduct is 
to be weighed in regard to an original appli- 
cation; and so I understand the practice of the 
office to have been to receive renewed appli- 
cations, either for the whole or a part of a 
rejected claim, wnere good cause and due dili- 
gence are shown. The claims of Singer him- 
self in this case show that they were embraced 
in his first application, omitted fiom his pat- 
ents, and afterwards awarded to him— the one 
in his renewed patent of 1S34 and the other 
upon the crowning of his persistent applica- 
tions and continued claim down to 1856. With 
regard to the first, it perhaps more properly 
falls within the class of reissues under the 
thirteenth section of the act of 1836 and the 
eighth section of the act of 1837; but not so 
with the patent of 1856, which is not a reis- 
sue. 

How stands the case of Wicfeersham in this 
regard? I thmk it has very properly been ar- 
gued that there never was any rejection by 
the office of his claims to the present inven- 
tion. The law requires explicitly that the ap- 
plicant shall file a clear and intelligible rep- 
resentation of his invention and claims of nov- 
elty in both specifications and drawings, to be 
signed by him and attested by two -witnesses; 
and when papers are filed without these due 
formalities, it is the duty of the office to de- 
cline to act upon them in their imperfect 
state, and to return them to the party, with 
such suggestions as may" present themselves 
for the better information of the party. Cer- 
tain suggestions were made to Wickersham 
and commimicated by note of February 20th, 
ISoO. A new set of specifications and draw- 
ings, by their appearance manifestly substi- 
tutional, and not merely additional or amend- 
atory of the first, were shortly forwarded, and 
these were again returned, for the purpose of 
being authenticated according to law by office 
letter of April 5th, .1850. Neither in these 
specifications or drawings nor in any of the 
models did the claims now in question appear; 
and of com'se in reference to this second set 
must that office letter be understood; nor, in- 
deed, even so understood, can it be regarded 
as a final judgment upon his case. He seems 
to have made no further effort to comply with 
the law until he withdrew the case. It cer- 
tainly is not the duty of the office to stand at 
the elbow of applicants to unfold to them the 
importance of their inventions and to explain 
to them everything which they might do to 
procure a patent. Persons are presumed to 
possess a reasonable amount of intelligence 
and acquaintance with the modes of doing 
business. It would be impossible for the pat 
ent office to conduct its varied and multiplied 
business -If its officers were charged with the 
duty of preparing each man's case for him and 
watching carefully that he fall into no mistake 
of lact or law; and should the office itself 
make a mistake in its judgment upon a case 



which does not create a delusion in the mind 
of the party as to his rights, can he repose up- 
on that mistake, and make it operate as an 
indefinite excuse to him for delaying the fur- 
ther prosecution of those rights, either by en- 
deavoring to convince the office by claim for 
reheiiring of a palpable error or by resorting 
to the easy and expeditious means for revising 
their decision upon appeal, as the statutes 
provide? Now, that Wickersham was led in- 
to no mistake or delusion as to his rights by 
any supposed decision of the office, is mani- 
fest from the testimony of his own witness 
upon questions put by his attorney. At page 
20, deposition of Justus Webster, answer to 
sixteenth inten-ogatory, "he ^(Wickersham) has 
told me since that he made an application 
himself, and that it was rejected; he felt 
very much disappointed, and he thought he 
was rejected because he made the application 
himself instead of employing an attorney." 
Here, by his own admission, he was led into 
no mistaken opinion of his rights by the ac- 
tion of the office, but distinctly avowed after- 
wards his full knowledge and confidence in 
them. The excuse of mistake, then, is taken 
away from his unbroken repose of more than 
seven years. But his poverty is assigned as 
a reason for not applying earlier. The meas- 
ure of poverty which one must possess, before 
he is required to exercise any diligence to 
prosecute his rights is not to be found in the 
statute. It is an excuse very readily made, 
which yet should not too readily be listened 
to. If a man be utterly destitute of money 
and without friends, and incapable thereby of 
prosecuting an enterprise, much indulgence 
may be shown him; but where he has the 
means of carrying on sundry enterprises of a 
kindred sort, equally demanding money and 
friends, and does carry them on, his election 
to pursue those other enterprises will not be 
regarded in the law as an excuse for delay 
in the one where valuable rights of others 
equally meritorious with himself, and, in the 
outset of their successful struggles, equally 
poor, are to be prejudiced. An election thus 
made for his supposed advantage or gratifica- 
tion at the time, according to the plainest 
principles of equity, must not be invoked for 
the subsequent detriment of another irmocent 
party. It appears that Wickersham applied 
for five several patents in this country and 
for one in England during this period, and 
that he was not without credit and means to 
go to England in 1851 in pursuit of success. 
These repeated applications to the patent of- 
fice furnish, also, another presumption as to 
the suggestion made of his ignorance of busi- 
ness, to wit, that he must have become by 
this frequent intercourse with the office suffi- 
ciently conversant with the patent laws and 
the mode of doing business to vindicate his 
rights, if they had been deemed by him of 
sufficient importance. The foregoing com- 
parison of the facts of tliis case with the facts 
in the case of Fitzgerald, show ttiat although 
the doctrine of the relation of a patent to the 
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initiatory proceedings (a doctrine also famil- 
iarly applied in matters of land grant to con- 
nect an original claim and surrey with a jun- 
ior patent of land in favor of a diligent pai'ty, 
so as to cut out a senior patent procured upon 
a junior survey and claim) may be resorted 
to for the purpose of upholding a patent for a 
valuable discovery, yet the doctrine will not 
be applied to a case which does not present 
the element of "due diligence in applying for 
and pursuing his application for a patent un- 
til he obtains the same." 

Upon the points, then, of abandonment and 
want of diligence and of refusal to connect 
the present application with that of February, 
1850, by relation, and also of the public use 
of the invention for more than two yeai's with 
the knowledge and consent of Wickersham, I 
am of opinion that the judgment of the oflSee 
was correct. 

Now, therefore, I, "William 31. Merrick, an 
assistant judge of the circuit court of the Dis- 
trict of Columbia, do certify to the Hon. "Wil- 
liam D. Bishop, commissioner of patents, that 
having duly assigned a time and place for 
hearing the above-entitled cause, and having 
considered the reasons of appeal filed by the 
appellant and the grounds of the decision of 
the commissioner in the case, and having at- 
tentively examined the testimony and read 
the arguments filed by counsel for both par- 
ties, I do adjudge and determine that the 
decision of the commissioner upon the points 
Involved in said reasons of appeal be, and the 
same is hereby, affirmed, and that the appli- 
cation of "William Wickersham in the premises 
be finally rejected. 

[For another case involving this patent, see 
note to Singer v. "Walmsley, Case No, 12,900.] 



WICKES V. The CIROASSIAN. See Cases 
Nos. 2,720a and 2,Y26. 
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WICKHAM V. BLIGHT. 

[Gilp. 452.] 1 

District Court, E. D. Pennsylvania. May 9, 
1834. 

Wages op SEAJtEs — Determination op Amount. 

1. The court will be very reluctant to get rid, 
by any equitable or convenient construction, of 
the unequivocal provisions of the act of 20th 
July, 1790, which oblige a master who carries 
out a seaman, without first making a written 
contract, to pay him the highest wages of the 
port at which he shipped. 

[Cited in The Atlantic, Case No. 620.] 

2. Where shipping articles have been signed 
by a seaman and delivered to the master, and 
the amount of wages is omitted by mistake or 
accident, without fraud, it is competent to ei- 
ther party to show, by parol testimony, what 
the contract was in relation to wages. 

[Cited in The Antelope, Case No. 484.] 

1 [Reported by Henry D. Gilpin, Esq.] 



The libel in this case, which was filed on 
the 2Sth April, 1834, set forth that the libel- 
lant [Marine T. Wickham] signed an agree- 
ment on the 5th December, 1832, to perform 
a voyage in the ship Eliza, from Philadel- 
phia to Canton and back. The libellant does 
not allege that any rate of wages was stat- 
ed in the agreement, but declares that he 
faithfully performed his duty during the 
voyage, and that by reason of his services 
the sum of one hundred and twenty-eight 
dollars and sixty-sLv: cents is due. The re- 
spondent [William P. Blight, owner of the 
ship Eliza], in his answer, admits the sign- 
ing of the shipping articles and the perform- 
ance of the services, but alleges that the 
libellant was received on board the vessel 
before her departure at his own request, for 
the purpose of acquiring a knowledge of sea- 
manship, and that ho agreed to perform the 
voyage without wages, and signed the arti- 
cles accordingly. 

■ It appeared that the shipping articles, 
which were produced by the respondent, had 
been regularly signed by the libellant, but 
that no amount of wages was stated; there- 
upon the counsel for the libellant offered to- 
give parol evidence of the rate of wages at 
which he shipped. To this evidence the 
counsel for the respondent objected. 

Mr. Badger, for libellant. 
Mr. Dunlap, for respondent. 

HOPKINSON, District Judge. This Is a 
libel for wages for'services as a seaman on 
board the ship Eliza, on a voyage from 
Philadelphia to Canton, and back to Phila- 
delphia. The libellant signed the shipping 
articles, but no rate of wages was carried 
out or inserted in the column prepared for 
that purpose, nor in any other part of the 
articles. The libellant offers to prove, by 
parol evidence, the rate of wages for which 
he shipped, and the proof is objected to by 
the respondent. * 

The questions now to be decided are on 
this objection. (1) Does this omission or im- 
perfection in the articles so destroy theii- 
whole effect, that there is no agreement in 
writing made between the seaman and the 
master of the vessel? (2) Is it an agi'ee- 
ment in writing to render the services with- 
out wages? (3) Is the omission to be consid- 
ered a fraud or mistake which may now be 
supplied by parol evidence? 

In the first case, that is, of a seaman taken 
and carried out without a contract in writ- 
ing being first made and signed by the sea- 
man, it is declared by the act of congress, 
that the master shall pay to such seaman, 
the highest price of wages, which shall have 
been given at the port or place where such 
seaman shall have been shipped, for a simi- 
lar voyage, within three months next before 
the time of such shipping: and a penalty is 
also inflicted on the master, and the seaman 
is declared not to be bound by the regula- 
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tions, nor suTjjeet to the penalties or forfei- 
ture specified in tlie act. The construction 
or intent of this enactment is thrown into 
some uncertainty, hy a difference of opinion 
hetween two learned and experienced admi- 
ralty judges. In the case of Jameson v. The 
Regulus [Case No. 7,198], Judge Peters said 
that he has been of opinion that the agree- 
ment of the parties, though verbal, super- 
sedes the provision of the law, that an un- 
articled seaman shall be paid the highest 
wages. Of course, he construes the act to 
mean, that such wages shall be paid only 
where there has been no agreement what- 
ever between the seaman and the master, 
and does not extend it to the case where 
the agreement has not been made in writ- 
ing: that is, he thinks that where there has 
been an agreement for the rate of wages, it 
may be proved and shall be received as the 
contract of the parties, and govern the case, 
although not made in writing. Judge Story 
(Abb. Shipp. 433)' does not seem to be satis- 
fied with this opinion, although he does not 
expressly repudiate it, nor was he called 
upon to do so. He says, no case is refer- 
red to, where such a decision has been 
made, and that it requires very grave con- 
sideration, how far such a verbal agreement 
should be admitted to supersede the positive 
directions of the statute as to the highest 
wages. I shall leave this question as it 
stands, between these learned judges, until 
a case shall occur in which it will be requir- 
ed of me to decide it; only intimating, as I 
have done on other occasions, my strong re- 
luctance to get rid of the plain and unequiv- 
ocal language of the statute, by equitable or 
convenient constructive limitations or modi-' 
fications. But I cannot say, in this case, 
that the contract is absolutely not in writ- 
ing. The articles are signed by the seaman, 
and delivered to the master. The difficulty 
is, to say what it is in respect to the wages. 
It is a clear and written contract on every 
other subject. It is an imperfect written 
conti*act. 

2. Can we consider this omission to state 
the rate of wages, this blank not filled in the 
articles, as an affirmative contract that the 
libellant agreed to serve without wages? 
This is the defence taken in the respondent's 
answer, and not that there was no written 
agreement. It is true, that such agree- 
ments are sometimes made by novices, who 
are desirous of obtaining instruction and ex- 
perience in the business and duties of a sea- 
man; and when it so appears in the con- 
tract when such intention is declared, there 
is nothing unreasonable in it, to bring it 
into question. But I cannot infer it from 
a mere omission, and that by the mastei? 
himself, or the mate, whose duty it was to 
make the contract complete, and to state, 



that the services were to be given without 
wages, if such were tne fact. I cannot 
make an afiirmative contract out of a nega- 
tive circumstance, which admits of another 
explanation or interpretation. The seaman 
was ccaUed upon merely to sign his name to 
the articles; he did so. All the rest it was 
the duty of the master to do in the manner 
prescribed by the act of congress; and, if 
there was a contract for wages, he shall not 
escape from it, and have the services of the 
seaman without compensation, by omitting 
or neglecting to put that contract in writing. 

3. The last view of the case is, was the 
omission a fraud or mistake, and if s6, may 
it not be supplied or rectified by parol evi- 
dence? Is it not an ambiguity, which may 
be explained? In Pennsylvania (Dinkle v. 
Marshall, 3 Bin. 587) declarations of a gran- 
tor, even in the case of a deed (and this is 
not an instrument of that legal solemnity, 
but a personal contract), at and immediately 
before the sealing and delivery, are admit- 
ted to show the intention of the parties, so 
far in contradiction of the deed, as to prove 
that the grantor did not intend to convey, 
what might be included in the description of 
the deed. Evidence may also be given to 
prove what passed before and at the time 
of the execution of the deed, if the party 
offering the evidence alleges fraud* or mis- 
take in the transaction. In the case of Ab- 
bot V. Massey, 3 Yes. 148, a bequest was 
made to Mrs. Gr., and the chancellor referred 
it to the master to receive evidence to show 
who was intended by the initial. So where 
the surname was given in a will, but not the 
Christian name, the party claiming a legacy 
was allowed to produce parol proof (Price v. 
Page, 4 Yes. 680), and, where in an agree- 
ment to deliver goods, there is a blank for 
the quantity, parol evidence may be admit- 
ted to show the quantity. It could not be 
evidence to contradict any part of the writ- 
ten agreement, but merely to supply an 
omission. Phil. Bv. 475. 

I consider the omission to put th6 rate of 
wages into this contract, or to state express- 
ly that the libellant was to serve without 
wages as an omission, a toistaJce on the part 
of the master himself, and without any 
fault on the part of the seaman, and that it 
is now competent for either party to show 
what the contract was in relation to wages, 
to supply the omission in the written agree- 
ment arising from this mistake. I am en- 
tirely satisfied that no fraud was intended 
by it. 

HOPKINSON, District Judge, admitted the 
evidence. 

Decree. That the libellant. Marine T. 
Wickham, recover and have paid to him the 
sum of sixty dollars^ with costs. 
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WIOKHAM T. DILLON. 

[2 West. Law Month. 511.] 

Circuit Court, N. b. -Ohio. Oct., ISGu. 

Conflict of Laws — Transfer of Chattels — 

Validitt — Assignment for Creditoks 

— Release Cladse. 

1. The transfer of personal chattels is gov- 
erned by the law of the owner's domicil, if the 
contract of transfer was made there, though 
the chattels may be, at the time, in another 
state, by the laws of which the transfer would 
be void. 

2. The laws of Virginia sustain a voluntary 
assignment by an insolvent debtor of all his 
property to trustees for the benefit of his cred- 
itors; although certain creditors are preferred, 
upon condition that they shall accept a distribu- 
tive share, and release the balance of their 
debts. 

3. Such an assignment, made at his domicil, 
by a citizen of Virginia, is a valid assignment, 
in this state, of goods then within this state, be- 
longing to the assignor; though such an assign- 
ment, made in this otate, by a citizen thereof, 
would, by our laws, be fraudulent and void. 

4. This is a general rule, founded on the 
comity of nations. 

5. The principle of this case is, that a trans- 
fer, by the act of the owner at his domicil, by 
assignment or otherwise, of personal property, 
wherever it may be, is governed by the same 
rule of law as if it wore then present at th'e 
owner's residence. 

[This was an action by William S. Wiek- 
liam and William S. Gosham against Moses 
Dillon to recover the value of 20 boxes of 
dry goods. Heard on motion for a new 
trial.] 

D. Peck, for plaintiffs. 

Stanton & McCook, for defendants. 

WILLSON, District Judge. This is a mo- 
tion to set aside the judgment obtained by 
the plaintiffs at the July term, 1855, and for 
a new trial. Two causes are assigned in 
support of it. The first is, that the cause 
was tried in the absence of the defendant 
and his counsel, and that said counsel were 
unavoidably absent through sickness. Sec- 
ond, that the verdict is against the evidfence. 

The court would grant this motion with- 
out hesitation on the first cause assigned. 
But as all the evidence in the case is in 
writing, we are asked by counsel on both 
sides, to review it, and grant or overrule 
the motion as the law and the testimony 
shaU appear in the examination of the case 
on its merits. 

The action is in trover, brought by the 
plaintiffs (as assignees and trustees of Marx 
Graff, of Va.,) to recover the value of 20 
boxes of dry goods. The defendant claims 
to hold these goods as sheriff, by virtue of 
a writ of foreign attachment, issued by the 
court of common pleas of Jefferson county, 
Ohio, against Marx Graff, at the suit of Mar- 
tin Lewis & Co. From the evidence on file, 
it appears that in the summer of 1851, Marx 
Graff, a resident merchant of Wheeling, had 
become largely indebted to Eastern creditors 



for goods and merchandize. Of these goods, 
on their arrival at Wheeling (and before be- 
ing unpacked), in August, 1851, he sold to 
Raphael Myerson 27 boxes, for $8,000, and 
took his note for the amount. Myerson 
shipped the goods from Wheeling to Steub- 
enville, in the state of Ohio, and on the 2d 
of September placed them in store with 
Alexander Doyle, and took from him a 
warehouse receipt for the same. The goods 
remained in Doyle's warehouse until the 
19th of November, at which time the plain- 
tiff Wickham. took possession of them by 
virtue of said warehouse receipt, and a writ- 
ten order of that date from Myerson to 
Doyle, for the delivery of the property to 
plaintiffs. This order and the warehouse 
receipt were taken by the plaintiffs, as as- 
signees of Graff, in discharge of Myerson's 
note of ?8,000. On the 21st of November, 
while the plaintiffs were in the act of tran- 
shipping these goods at Steubenville, the de- 
fendant Dillon, acting as sheriff of Jefferson 
county, seized and took into his own posses- 
sion 20 of said boxes of goods, under and by 
virtue of the attachment process of Martin 
Lewis & Co. aforesaid. The plaintiffs claim 
title to the goods in question from Graff, 
who, on the 19th of November, 1851, execut- 
ed and delivered to them at Wheeling, in the 
state of Virginia, a deed of trust of all his 
property for the benefit of his creditors,, 
without any reservation whatever in restric- 
tion of title. The trust deed was duly ac- 
knowledged and recorded on the day of its 
execution and delivery, and the conveyance 
in all respects as to form was made in ac- 
cordance with the laws of Virginia. This 
deed of trust provides, that the trustees 
shall sell the property as may seem proper 
in their discretion, on credit or for cash. 
They shall first pay the costs which accrue 
in the execution of the trust. "They shall 
disburse the residue in payment and satis- 
faction, pro rata, of all other just debts due 
or to become due from the said Marx Graff 
to any creditor or creditors, who shall, with- 
in six months from the date of this deed, as 
sent to the terms thereof by subscribing a 
release to be appended thereto, whereby the 
said creditor or creditors shall, in considera- 
tion of his or their claim or debt coming in 
for participation of the said balance, pro 
rata, discharge and forever release and ac- 
quit the said Marx Graff and his representa- 
tives from all responsibility for any portion, 
if any of such debt, claim or demand re- 
mains unpaid In the pro rata distribution of 
said balance, excepting, however, expressly 
from all benefit under the operation of this 
deed, any creditor or creditors who may 
within that period issue any legal process 
against the goods of the said Marx Graff, or 
against his person; and the residue of said 
fimd, if any remain, shall be divided pro 
rata among those creditors who shall fail 
and refuse to come in and within said six 
months execute and deliver such release; and 
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tlie residue, if any, tliey shall pay over to the 
said Marx Graff or his assignees." 

At the time of these transactions, the 
plaintiffs, Myerson and Graff, were all citi- 
zens and residents of Virginia, and the sales 
and paper transfer of title to the property 
named, were made in the city of Wheeling. 

Upon this statement of facts, three ques- 
tions of law are presented for our considera- 
tion: (1) Is the deed of trust, in construc- 
tion and effect, to be governed by the laws 
of Virginia, where it was made and where 
the parties to it resided, or is it to be govern- 
ed by the laws of Ohio, where the property 
is found? (2) If the former, is the deed then 
valid and effectual in Virginia for the legal 
transfer oT the property? (3) Is there such 
evidence of fraud on the face of the transac- 
tion, that win make the transfer void, as to 
creditors? 

It is a principle of international law, that 
courts shall take notice of, and give effect 
to, the title of foreign assignees of an in- 
solvent debtor, whether the insolvent made 
the transfer himself, or the law of the state 
of his domicil made it for him; and it is 
for this reason, that the succession to, and 
distribution of, personal property, is regulat- 
ed by the law of the owner's domicil, and 
not by the lex loci rei sitae. This rule is 
founded, as well in the necessity to secure 
justice by avoiding conflicts of jurisdiction 
in matters affecting title, as to promote 
comity among states and nations. In the 
ease of Philips v. Hunter, 2 H. Bl, 402, this 
question came before all the judges of the 
exchequer chamber on error from the king's 
bench. That high court fully sustained the 
principle as laid down by Lord Camden In 
JoUet V. Deponthieu [1 H. Bl, 132, note], 
decided in 1769, and adopted, as sound law 
in England, the decision of Lord Kenyon in 
Hunter v. Potts, 4 Term B. 382. This last 
case established the great doctrine, that the 
title of the foreign assignee of an insolvent 
debtor's estate, under the law of the bank- 
rupt's domicil, was to be preferred to the 
subsequent attachment of the domestic cred- 
itor, made (in that case) in America under 
the law of Rhode Island. And it has been 
decided, over and over again, by the Eng- 
lish courts, that a failing debtor, before the 
actual issuing of the commission of bank- 
ruptcy, might assign his property abroad as 
absolutely- as if it had been in his own 
tangible possession; and that such assignee 
was entitled, by operation of law, to deal as 
he might have done with his property. The 
lex domicilii, in respect to personal property, 
has been adopted by the highest judicial 
tribunals in the United States, and in so 
doing our courts have broadly declared, that 
in the general disposition by the owner of 
personal property in one country, it will ef- 
fect it everywhere, because in regard to the 
owner's control over it, personal property 
has no locality. The application of this 
principle impairs no right, but promotes gen- 
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era! justice, and is founded on the mutual 
respect, comity and convenience of commer- 
cial states and communities. Bank v. Don- 
nally, 8 Pet [33 U. S.] 371; 4 Johns. Ch. 
460; 8 Paige, 446-519. - - 

The status or capacity of Graff, therefore, 
tt> make the deed, and 'the construction and 
effect of the deed itself, depend on the laws 
of Virginia. What, then, is the legal effect 
of this deed in Virginia? It is urged that 
the deed is void, because it is nmde to prefer 
creditors. By the 6th section of the ordi- 
nance of convention, the state of Virginia 
adopted the common law of England and 
the acts of parliament of a general nature in 
aid thereof, prior to the 4th year of -the 
reign of James I. That ordinance, which 
was adopted in 1776, is still in force, ex- 
cept in such modifications as have been 
made by the legislature of the state. It is 
not pretended, however, that any such modi- 
fication has been made, affecting the right 
of a failing debtor to so dispose of his prop- 
erty, as to make a preference in the pay- 
ment of his creditors. The common law of 
England declares that "it is neither immoral 
or illegal to prefer one set of creditors to 
another." In Nunn v. Wilsmore, 8 Term B. 
528, Lord Kenyon says: "Putting the bank- 
rupt laws out of the case, a debtor may as- 
sign all of his effects for the benefit of par- 
ticular creditors." And in the case of Small 
V. Oudley, 2 P. Wms. 427, where an assign- 
ment was made to a favored creditor, to 
secure money lent by him to a merchant 
only the day previous to the commission of 
the act of bankruptcy, the court, in deciding 
the case, said: "There may be just reasons 
for a sinking trader to give a preference to 
one creditor before another— to one that has 
been a faithful friend, and for a just debt 
lent him in extremity, when the rest of his 
debts might be due from him as a dealer in 
trade, wherein his creditors may have been 
gainers; whereas the other may be not only 
a just debt, but all that such creditor has in 
the world to subsist on; in such case the 
trader honestly may, nay ought, to give the 
preference." In language equally strong, 
the same principle was maintained by the 
court in Cock v. Goodfellow, 10 Mod. 489, 
and so of numerous other English eases. 
Under the ordinance of 1776, the highest ju- 
dicial tribunal of Virginia, has adopted the 
decisions of the English common law courts 
on this question. 

Mr. Justice Carr, in giving the opinion of 
the court of appeals in M'CuUougE v. Som- 
merville, 8 Leigh, 427, says: "It is unques- 
tionable that a debtor in failing circumstan- 
ces, may prefer one creditor or one set of 
creditors to another; nor is his right to do 
so at all weakened or impugned by the max- 
im that equality is equity. This maxim is 
justly a favorite one in the courts of equity 
in cases to which it applies; but can not be 
permitted to interfere with the right which 
the debtor has to secure this or that creditor 
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or class of creditors in preference to others." 
I kno-vr this doctrine is repugnant to the 
legislative policy of the state of Ohio. But 
it is the law of the domicil of the parties 
where the deed was made and the law ob- 
tains in giving effect to the deed, and trans- 
ferring the legal title to the property, unless 
there is something else in the transaction 
which renders it fraudulent in contemplation 
of law; and this brings us to the only re- 
maining question in the case: Is there such 
evidence of fraud in the transaction or on 
the face of the deed, that win make the 
transfer void, as to creditors? The original 
sale of the goods by Graff to Myerson, would 
doubtless have been declared fraudulent, had 
the goods, while in the hands of Myerson, 
been seized under legal process against 
Graff by his creditor. The circumstances of 
that sale had all the indicia of an intent to 
defraud creditors. The facts that the goods 
were purchased hy Myerson without exam- 
ination, and without being unpacked from 
the original boxes and sent hastily out of 
. the state, would be sufficient to raise a legal 
presumption of fraud in a contest between 
Myerson and an attaching creditor of Graff. 
But the assignment to the plaintiffs by 
Graff of all his property for the benefit of 
his creditors on the 19th of November, and 
the subsequent cancelling of the $8,000 note, 
and the receipt of the goods therefor by the 
assignees, placed the whole matter upon a 
footing as if no sale had been made to Myer- 
son at all. The goods and property being 
placed in the hands of trustees to pay cred- 
itors, negatives any presumption of intent to 
defraud creditors. If the deed is valid and 
effectual for the purposes intended by it, 
then the title to the goods was perfected in 
the plaintiffs, and they were not thereafter 
subject to legal process against the assignor. 
But it is said that this deed has the evidence 
of fraud on the face of it, inasmuch as it 
demands a general release of the whole debt 
of each of the creditors, upon the payment 
of a part. If Graff gave up all his property, 
and in doing so, had a right to pay one in 
exclusion of others, with Vrhat propriety can 
he be charged with fraud, because he pre- 
ferred those who should relinquish all claim 
upon his future earnings? To set aside this 
deed as fraudulent, because in its provisions 
those creditors are preferred who accept its 
terms, is really to deny the right to prefer 
at all; and this right, we have seen, is clear- 
ly established in Virginia. Where the fail- 
ing debtor has assigned all of his property 
for the benefit of his creditors, and where 
there is no concealment, it is in accordance 
with the current authority of all the English 
cases, that such compositions are just and 
lawful. Jackson v. Lomas, 4 Term R. 166. 
So, in Brashear v. West, 7 Pet. [32 TJ, S.] 
615, Chief Justice Marshall, in deciding the 
case, says: 'humanity and policy plead so 
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strongly in favor of leaving the product of 
his future labor to the debtor who has sur- 
rendered all his property, that in every com- 
mercial country, except our own, the prin- 
ciple is established by law; and this fur- 
nishes a very imposing argument against its 
being a fraud." The authority of this last 
case was fully recognized by the Virginia 
court of appeals in Skipwith's Bx'rs v. 
Cunningham, 8 Leigh, 271, when the court 
unhesitatingly sustained a deed nearly sim- 
ilar in all of its provisions ^o the one now 
drawn in question before this court. There 
the deed was made by Richard M. Cunning- 
ham to Brodnax and Osborn, by which Cun- 
ningham, a faihng debtor, conveyed all of 
his property (excepting notes to the amount 
of §300, which he retained to pay honorary 
debts) in trust for the benefit of his cred- 
itors. By the terms of the deed, the ti-ustees 
were, in their discretion, to sell the property 
for cash or on credit, and out of the proceeds 
to pay first, the expenses of the trust, and 
then to pay and satisfy all the claims spe- 
cifically enumerated, as debts of superior 
honorai-y obligation, and disburse the resi- 
due in the payment, pro rata, of all the just 
debts due from said Cunningham to any oth- 
er creditor or creditors who should, within 
four months after the date of the deed, as- 
sent to the terms thereof, by subscribing a 
release to be appended thereto, whereby the 
said creditor or creditors should, in consid- 
eration of his or their claim or debt coming 
in for participation of the said balance, pro 
rata, discharge and forever acquit the said 
Cunningham, his heirs and administrators, 
from all responsibility for any portion (if 
any) of such debt or claim as might remain 
unpaid in the pro rata distribution , of the 
said balance— excepting, however, expressly 
from all benefit under the operation of the 
deed, any creditor or creditors, who might, 
within that period, issue any writ of capias 
ad satisfaciendum against the body, or writ 
of fieri facias against the goods, or other 
process or execution against the lands of the 
said Cunningham, &c. The deed of Cun- 
ningham was sustained in every particular 
by the Virginia court of appeals. 

It is not a little singular, but so it is, that 
the deed from Graff to his trustees, in pur- 
pose and terms, is almost in hsec verba with 
that of Cunningham to his trustees. Hence 
the facts in the case before us arfe substan- 
tially res adjudicata. We therefore hold, 
that the legal title of .all Graff's property be- 
came vested in the plaintiffs by virtue of 
the deed which is in evidence, and that such 
title was a barrier against any process of 
law against the property. 
The motion for a new trial is overruled. 
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[11 N. B. E. 83.] 1 
Circuit Court, E. D. Missouri. 



1875. 



Assignment in Bankkuptcy — Effect — Wife's 
Choses is Action. 

Under the provisions of the bankrupt act [14 
Stat. 517], the choses in action of the wife, not 
reduced to possession of the husband, do not 
pass to the assignee. The husband's power to 
malce an assignment of his own volition does not 
pass to the assignee, more especially when at 
the date of the bankruptcy the husband had not 
the power to reduce to possession immediately. 

[Appeal from the district court of the 
United States for the Eastern district of 
Missouri.] 

This -was a bill in equity brought in the 
■district court by the assignee in bankruptcy 
-of John R. Picton, against the executors of 
Jules Valle, deceased, the bankrupt, and 
his wife, to require the executors of Valle 
to pay to complainant the share of the per- 
sonal property and estate of the testator be- 
queathed to Zee Valle, wife of J. R. Picton, 
as residuary legatee, when the estate should 
be settled, and to enjoin the executors from 
making any further payments to the bank- 
rupt and his wife. Jules Valle, the father of 
bankrupt's wife, made his will, duly proved 
in March, 1872, in which, after devising and 
bequeathing property to his wife and in lieu 
of dower, he devised and bequeathed the resi- 
due of his estate to his children in equal 
parts, the wife of the bankrupt being ohe 
of such children. Picton was adjudged a 
bankrupt on petition of creditors in July, 

1873, and complainant was appointed as- 
signee. The personal property of the testa- 
tor consisted entirely of stocks, bonds, notes, 
and cash, amounting to about eight hundred 
thousand dollars, bequeathed to the seven 
children as residuary legatees in equal parts, 
so that the share of the bankrupt's wife 
would have been about one hundred thou- 
sand dollars. By the statutes of Missouri, 
estates may be closed in two years after grant 
-of letters, and all debts not presented with- 
in that time are barred. The bill alleged 
that at the annual settlement in June, 18 f3, 
the balance in the hands of the executors 
was eight hundred and ninety-one thousand 
nine hundred and ninety-four dollars and 
«ighty-three cents, and that all the debts 
had been paid, and that at the June term, 

1874, of the St. Louis probate court, a final 
settlement would be due, and the legatees 
could demand payment of their legacies. 
The bill prayed, that the executors _ might 
be enjoined from making any payment to 
the bankrupt, J. R. Picton, or to his wife, 

1 [Reprinted by permission.] 



Zoe Valle, and that they be required to ac- 
count to and with the assignee ror the share 
of Zoe Valle in the personal estate. 

The defendants demurred to the bill for 
want of equity, which was sustained by the 
district court [case unreported], and com- 
plainant appealed to the circuit court. 

Mr. Whittelsey, for complainant, cited the 
following authorities: As to frame of the bill: 
Mitford v. Mitf ord, 9 Ves. 87, and note (Sum- 
ner's Ed.); Pierce v. Thornely, 2 Sim. 169; 
.s. c, 2 Eng. Oh. R. 167; Ripley v. Woods, 
2 Sim. 167. As to the effect of the assign- 
ment in bankruptcy: 2 Kent, Comm. 135, 
136, and notes; Id. 138, notes a, b; Wheeler 
T. Bowen, 20 Pick. 563; Hayward v. Hay- 
ward, 20 Pick. 517; Strong v. Smith, 1 Mete. 
(Mass.) 476; Smith v. Chandler, 3 Gray, 392; 
Bates V. Dandy, 2 Atk. 207; Mitford v. Mit- 
ford, 9 Ves. 87; Davis t. Newton, 6 Mete. 
(.Mass.) 537; Gray v. Bennett, "3 Mete. (Mass.) 
522; Jewson v. Moulson, 2 Atk. 417; Shaw 
v. Mitchell [Case No. 12,722]; Outcalt v. 
Van Winkle, 1 Green, Ch. [2 N. J. Eq.] 513. 
As to an assignment under the laws of Mis- 
souri: Leakey's Adm'-r v. Maupin, 10 Mo. 
368; Gillet v. Camp, 19 Mo. 404; Wood v. 
Simmons, 20 Mo. 363; Croft v. Bolton, 31 
Mo. 355; Clark v. National Bank of Mis- 
souri, 47 Mo. 17; Woodford v. Stephens, 51 
Mo. 443; -Sitz v. Deihl, 55 Mo. 17, 21. That 
a legacy or distributive share of an intestate 
is a chose in action: 2 Kent, Comm. 135; 
Schuyler v. Hoyle, 5 Johns. Oh. 196; Car- 
teret T. Paschal, 3 P. Wms. 197; Bates v. 
Dandy, 2 Atk. 206; Wall's Guardian v. Cop- 
pedge, 15 Mo. 448; Thomas v. Kelsoe, 7 T. 
B. Mon. 521. 

Mr. Clover, for defendants, admitted that 
under the English bankrupt law and deci- 
sions, the husband's power over his wife's 
choses in actipn would vest in the assignee, 
but claimed that no such effect could be 
given to the act of 1867, and cited Shay v. 
Sessamon, 10 Barr [10 Pa. St.] 432; Gallego 
V. Chevalle [Case, No. 5,200]; Wheeler v. 
Moore, 13 N. H. 478; In re Snow [Case No. 
13,142]; Krumbaar v. Burt [Id. 7,944]; Dold's 
Ti'ustee v. Geiger's Adm'r, 2 Grat. 98; An- 
drews v. Jones, 10 Ala, 400. 

MILLEp,, District Judge. Held, that un- 
der the provisions of the bankrupt law of 
1867, the wife's chose in action, not reduced 
to possession by the husband at the time 
of the bankruptcy, did not pass to the as- 
signee; more especially as in this case, when 
the bankrupt at the date of the bankruptcy 
had not the power of immediate reduction to 
possession, but having only a power and no 
vested interest in the property Itself. De- 
cree affirmed. 
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WIOKS ^. ELLIS. 

[Abb. Adm. 444.] i 

District Court, S. D. Kew York. Jan., 1849. 

Admiralty — Respondent's Discharge from Ar- 
rest— Suit BT ailSOR— GOARDIAN AD LlTEJT. 

1. A motion to discharge respondent from ar- 
rest, on the ground that the libellant has no le- 
gal cause of action against him, will not be 
granted where the af&davits read upon the mo- 
tion in behalf of the respective parties, are 
contradictory ae to the merits of the cause. 

2. In an action by a minor to recover wages 
as seaman, the respondent is not entitled to re- 
quire the appointment of a guardian ad litem 
or next friend for the libellant. 

[Cited in The David Faust, Case No. 3,595; 
The State of Kew York, Id. 13,328; The 
Melissa, Id. 9,400-] 

This -was a libel in personam, by Daniel 
AVicks against John Ellis, to recover sea- 
men's wages. * The respondent now moved, 
upon affidavits, that he might be discharged 
from arrest, on the ground that the libellant 
had no legal cause of action against him; or 
that, if the suit were not dismissed, a guard- 
ian might be appointed for the libellant, and 
he be required to file security for costs, on the 
ground that he was not twenty-one years of 
age. 

BETTS, District Judge. The first branch 
of the present motion cannot be granted, be- 
cause it turns upon the merits of the cause, 
in respect to which the parties stand in direct 
contradiction as to the facts. The contro- 
versy between them cannot be disposed of 
summarily by the court upon ex parte affi- 
davits. It must be determined upon proofs 
and upon a regular hearing. 

The nonage of the libellant does not entitle 
the respondent, as of right, to the relief asked 
by the second branch of his motion. He must, . 
at least, show that he may lose some ad- 
vantage of defence or recovery (as of costs,) 
if the ease is allowed to proceed to contesta- 
tion in the name of the libellant alone. Ad- 
miralty courts allow a minor to recover in 
his own name wages earned in sea-service 
when the contract on which he sues was 
made personally with him, and it does not 
appear that he has any parent or guardian 
or master entitled to receive his earnings. In 
this case the libellant swears that he always 
makes his own contracts of hiring, and that 
he receives to himself the wages earned, and 
that there is no other person entitled to re- 
ceive them. The respondent gives no evi- 
dence disproving these allegations; and it ap- 
pears that the libellant is nineteen or twenty 
years old, accustomed to transact business 
for himself, and that he is not, therefore, to 
be presumed to require, from imbecility of 
age, the protection of a next friend or guard- 
ian to manage his suit. The libellant is al- 
so a privileged suitor, not under obligation to 
file a stipulation for costs; nor could his 

1 [Reported by Abbott Brothers.] 



proehein ami be required to do so. Dist. Ct- 
Eules, 45, and Add. Rule, April, 1847. There 
is, under these circumstances, no equitable 
ground laid for the interposition of tne court 
to prevent the libellant from proceeding in- 
his own behalf; and if the objection is foun- 
dation for legal defence to the action, the re- 
spondent must be put to his plea to the com- 
petency of the libellant. When, however, the- 
action is for other causes than the recovery 
of wages, and security for costs must be- 
given, admiralty courts conform to the course 
of practice prevailing in other courts in re- 
spect to parties disqualified from suing in 
their own rights. Betts' Adm. 18. 

The motion is denied; but without costs as 
against the respondent. Order accordingly. 



Case No. 17,615. 

WICKS et al. v. PERKINS. 

[1 Woods, 383: 1 13 N. B. R. 280.] 

Circuit Court, E. D. Texas. May Term, 1871. 

BaNKUDPTCY — MbllTGAGEE'S CLAIM — NeOESSITT OF 

Proof. 

The lien of a mortgage creditor on the real 
property of a bankrupt is not lost by his failure 
to prove his debt, so that after the end of 
the proceedings in bankruptcy, he cannot en- 
force his lien. 
[Cited in Re Cooper, Case No. 3,190; Cottrell 
V. Pierson, 12 Fed. 806; Gildersleeve v, 
Gaynor, 15 Fed. 103.] 
[Cited in Burtis v. Wait, 33 JKan. 482, 6 Pac- 
785.] 

In equity. [Suit by the assignee in bank- 
ruptcy of George A. Wicks & Co. against Hen- 
ly B. Perkins.] On exceptions to the suffi- 
ciency of a plea to the bill of complaint. 

Peter W. Gray and W. B. Botts, for com- 
plainant. 

John W. Harris and Branch T. Mastersou,. 
for defendant. 

WOODS, Circuit Judge. The biU was filed 
on September 10, 1870, and alleges in sub- 
stance, that on the first day of April, 1867, the 
defendant, Henry E. Perkins, being indebted 
to George A Wicks & Co., in a large sum of 
money, made and delivered to said Wiclcs & 
Co. his four promissoiy notes of that date, for 
$4,214.29 each, payable to their order at the- 
Houston Insurance Company in the city of 
Houston, in six, twelve, eighteen and twenty- 
four months respectively, with eight per cent, 
interest. On the same day, in order to secure- 
the payment of said notes, Perkins executed 
to Andrew J. Burke a deed of trust in the- 
nature -of a moi-tgage, conveying to him cer- 
tain real estate in the Eastern district of the 
state of Texas. The said deed of trust was 
subject to the coudition, that if said Perkins 
should pay the notes aforesaid when they fell 
due, the deed should be void, otherwise the 
said Burke was authorized to sell at publie 

1 [Reported by Hon. AVilliam B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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sale tile property conveyed to him by said 
deed, and apply tbe proceeds of the sale to the 
payment of the principal and interest due on 
said notes, and the suiplus, if any, he was re- 
quired to pay to said Perliins. The said notes 
were afterwardsj and before maturity, trans- 
ferred to complainant, together with the ben- 
efit of the security of said deed of trust. The 
bill further alleges that Perkins failed to pay 
the notes at their maturity, and the trustee, 
Burke, has failed and neglected to execute 
the powers conferred on him by the deed of 
trust. Perkms still remains in possession of 
the said real estate, and at the DecJfember 
tei-m, 1868, of the district court of the Eastern 
district of Texas, applied for and obtained his 
discharge in bankruptcy; that John W. Har- 
ris, one of the defendants, claims to have pur- 
chased said real estate included in said deed 
of trust, at a sale thereof by the assignee in 
banliruptcy of said Perkins, but no valid sale 
of said lands was made that could in equity 
affect complainant's lien; no valid order or 
decree of the court for the sale of said lands 
was made S3 as to afCect said lien; that no 
person authorized so to do has ever applied 
for such order of sale, and complainants never 
had notice of such proceedings as required by 
law, and that no lawful order for sale of said 
lands has ever been made by the com't having 
jurisdiction thereof. The bill prays that said 
lands may be sold disincumbered of any claim 
or title of said Harris, and the proceeds ap- 
plied to the payment of the amount due on 
the notes secui^d by said deed of trust. To 
this bill a plea is interposed which alleges in 
substance, that ou the 23d day of December, 
1868, the defendant, Perkins, filed his petition 
to be adjudged a bankrupt; that on the 3d 
day of February, 1869, he was so adjudged; 
that the debt of complainants was provable in 
bankruptcy; that complainants had notice of 
the proceedings in banlcruptcy before the filing 
of their bill of complaint, and that they neg- 
lected and failed to prove their debt in the 
said proceedings in bankruptcy as required by 
law. The case is submitted on the sufficiency 
of this plea. 

It appears from the pleadings that Perkins, 
the bankrupt, received his final discharge be- 
fore the filing of the bill in this case. The 
plea, therefore, presents the question, whether 
the lien of a mortgage creditor on the real 
estate of the bankrupt is lost by his failvure to 
prove his debt, so that after the termination 
of the proceedings in bankruptcy he cannot en- 
force his lien. 

I think this proposition must be decided in 
the negative. A secured creditor can resort to 
one of these remedies: (1) He may rely upon 
his security. (2) He may abandon it and 
prove the whole debt as unsecured;^ or (3) he 
may be admitted only as a creditor for the 
balance remaining after the deduction of the 
value of the security. If he takes either of 
the two courses last named, he must of course 
prove his debt. But suppose- he chooses to 
rely upon liis security, there is no positive 



provision nor is there anything in the policy of 
the bankrupt law requiring proof of the debt, 
unless he seeks the aid of the bankrupt court 
to enforce his lien. By the 20th section of 
the bankrupt act [14 Stat. 526], the assignee 
may sell incumbered property of the bank- 
rapt subject to the claim of the secured cred- 
itor thereon This he may do without peti- 
tioning the court or without any order of the 
comt, but whei'e he so sells he does so subject 
to all lawful hicumbrances, and can convey no 
higher or better interest. The proceeds of the 
sale are supposed to be the price and value of 
the interest .<?o sold, with a knowledge of in- 
cumbrances. Such a 'sale does not therefore 
affect the lien of the creditor. Is it lost by 
the mere fact that he does not prove his debt? 
I think not. He may rest on his security and 
enforce it at any time he pleases, either before 
or after the end of the proceedings in bank- 
iiiptcy. Of course he loses any claim against 
the banki-upt personally, but he stiU has the 
right to proceed against the property the lien 
on which the law has preserved to him. The 
only objection to this view is found in the op- 
portunity it might afford the banltrupt to 
shield his property from the claims of just 
creditors by covering it with fraudulent liens. 
The answer to this is that it is always in the 
power of the assignee, if he suspects that the 
property of the bankrupt has been fraudulent- 
ly incumbered, to obtain an order of court to 
sell it free from incumbrances, and compel the 
lien holders to make good their claims by 
proof before a distribution of the proceeds of 
the sale. The fact that an assignee asks for a 
sale of property subject to incumbrances is 
an admission on his part that the incumbran- 
ces are bona fide. On such a sale the lien of 
the creditor is left intact, and he can take his 
own time to enforce it. 

After the end of the proceedings in bank- 
ruptcy, the lien creditor may apply to any 
court of competent jurisdiction to enforce his 
claim. This is what the complainants in this 
case have done. The property according to 
the averments of the bill was sold subject to 
their lien, and they Lave not lost their lien by 
failing to prove their debt. I think therefore 
that the matter ?et forth in the plea is no 
sufficient answer to the bill. The plea must 
therefore be overruled. 



Case M"o. 17,616. 

WIOKS V. STEVENS. 

[2 Woods, 310; 2 Ban. & A. 318.] i 

Circuit Court, B. D. Texas.' May Term, 1876. 

Patents fok Inventions — Revolving Cotton 

Presses— Reissue op Patent— Application 

OF Invention — Abandonment of Gi^aim. 

1. When the question of the applicability of an 
invention to revolving cotton presses, other than 

1 [Reported by Horu William B. Woods, Cir- 
cuit Judge, and' by BCuhert 'A. Banning, Esq., 
and Henry Arden Esq., and here reprinted by 
permission.] 
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portable ones, had besn raised in the original 
application and abandoned, and therefore had 
not been inadvertently or accidentally over- 
looked, a reissue of the patent by which the in- 
vention is made to apply to stationary as well 
as portable presses is improper and void. 

[Cited in Russell v. Dodge, 93 V, S. 464; 
Manuf g Co. v. Corbin, 103 V. S. 792.] 

2. The alleged improvement to revolving cot- 
ton presses, patented to Rhodom M. Brooks in 
1866, and extended in 1872, was known and 
used long before Brooks applied for his patent. 
The patent is therefore void. 

In equity. Heard upon pleadings and evi- 
dence for final decree. The bill was filed to 
prevent an infi'ingemerit of certain letters pat- 
ent granted to one Rhodom M. Broolis for im- 
provements in cotton presses, and for an ac- 
count of profits. The complainant [John W. 
Wicks] was assignee of Brooks' patents for a 
portion of Texas; and the defendant [B. P. 
Stevens] was an agent for the sale of cotton 
presses manufactured by one "W. H. Reynolds, t 
of New Orleans, under certain patents poste- 
rior in date to Brooks', and for different parts 
of the press. The complainant alleged that 
the latter were an Infringement of Brooks' 
patent. The defendant placed himself on two 
grounds of defense: (1) that Brooks' patents 
were void; (2) that he did not infringe them. 
A contest had taken place between one Doug- 
lass and others, assignees of Brooks, and Reyn- 
olds and others, in New Orleans, with partial 
success on each side; the defendant claiming, 
however, that the decision was substantiallj 
in his favor, and pleading it as res Judicata in 
this case. But as the record in that case was 
not in a shape to render it conclusive on the 
ttuestion*made in this case, it was not noticed 
in the opinion of the court. The Brooks pat- 
ents sued on were two: first, a patent for al- 
leged improvements in screw presses, dated 
July 23, 1S72, being a reissue of a patent for 
an improvement in portable revolving screw 
presses, dated November 6, 1866; secondly, a 
patent for an improvement on the original in- 
vention, dated April 14, 1868. The claims in 
the reissued patent of 1872 were quite dif- 
ferent from that in the original of 1866, and 
were apparently. made in reference to all re- 
volvmg presses; whereas, the original wa^ 
confined to portable revolving presses, that 
could be carried from one place to another. 
The defendant insisted that the extension of 
the new patent to all kinds of revolving press- 
es, stationary as well as portable, rendered the 
reissued patent void, inasmuch as the question 
of the applicability of the invention to presses 
other than portable ones had been raised in 
the original application, and abandoned; and 
therefore had not been accidentally or inad- 
vertently overlooked. But if the reissued pat- 
ent was still to be confined to portable press- 
es, then, that he did not infringe, for his press- 
es were not portable ones; but were fiLsed in 
the gin house. The defendant contended, 
further, that If the reissued patent was to be 
extended to all revolving presses, then it was 
void, because all the pretended improvements 



contained in it were known and used in sta- 
tionary presses long before the date of Brooks' 
patent. It was not seriously contended that 
the patent of 1868 was infringed by the de- 
fendant; the whole controvei^y rested upon 
the construction and validity of the reissued 
patent of 1872. 

Ballinger & Rhodes, for complainant, cited 
Blake v. Stafford [Case No. 1,504]; Conover v. 
Dohrman [Id. 3,120]; Holies v. Van Wormer 
[Id. 5,904]; Wing v. Richardson [Id. 17,869]; 
Tompkins v. Gage [Id. 14,08S]; Roberts v. 
Harnden [Id. 11,903]; Whipple v. Middlesex 
Co. [Id. 17,520]. 

Mr. Mason, for defendant, cited Curt. Pat. 
pp. 251, 256, 269, 289, 345 (note 2), 329; Gould 
V. Rees, 15 WaU. [82 V. S.] 187; Prouty v. 
Ruggles, 16 Pet. [41 U. S.] 341; Silsby v. 
Foot, 14 How. [55 U. SJ 219; Burr v. Dur- 
yee, 1 Wall. [68 U. S.] 531. 

BRADLEY, Circuit Justice. Construing the 
reissued patent of 1872 to apply to stationary 
as well as revolving presses, the question of 
infringement is not hard to determine. It had 
three claims: First, the combination of a re- 
volving press-box, with follower and screw- 
rod and a stationary nut (or their mechanical 
equivalent), substantially as set forth. An 
inspection of the defendant's machine shows 
at once that it has this combination. The 
second claim is for a press box confined with- 
in a revolving frame composed of metallic bars 
and cross-ties, and a bed or bottom (or their 
mechanical equivalent), substantially as set 
forth. The defendant also uses this combina- 
tion; the wooden bars, bolts and rods being 
mechanical equivalents of the metallic bars 
and cross-ties of Brooks' patent The third 
claim is for the collar suiTounding the sta- 
tionary nut and placed between the metallic 
cross-ties, or their mechanical equivalents, 
substantially as and for the purposes set foith. 
The apparent object of this collar is to steady 
the frame containing the press box, and to 
teep it plumb and perpendicular whilst re- 
volving. The defendant, instead of a collar 
having the specific form of Brooks', accom- 
plishes the same object by an eye or hole in 
what he calls the metallic arch. This metal- 
lic arch with its eye is in fact a collar sur- 
rounding the stationary nut, substantially as 
and for the purposes subserved by the collar 
in Brooks' press. It is not placed between 
the metallic cross-ties described by Brooks, It 
is ti-ue, for the defendant does not use them; 
but the metallic arch is equivalent to the 
metallic cross-ties taken in connection with 
the ei-oss-beam to which they are attached, so 
far as it affects the use of a collar. I con- 
sider the defendant's apparatus to be sub- 
stantially the same thing as that claimed by 
the plaintiff. In my opinion, therefore, the 
defendant infringes all the claims of the re- 
issued patent of 1872. 

(The circuit 'justiee having then examined 
the patent of 1868. and decided that the de- 



[29 Fed. Cas. page 1149] 

fendant did not infringe it at all, proceeded 
as follows:) 

It appearing that the defendant infringes 
the patent of 1872, the next question to toe 
solved is, whether that patent is valid. 

1, Was it a legal reissue of the patent of 
1866? The patent of 1866 was confined to 
portable revolving cotton presses. I assume 
that the reissued patent extends to all cotton 
presses, stationaiy as well as portable, for, 
if confined to the latter, the defendant does 
not infringe it. Had this extension to sta- 
tionary presses been omitted in the original 
patent by accident or mistake,' it might be cor- 
rected hi the reissued p'atent. But its appli- 
cation to revolving presses generally was first 
claimed and then abandoned in the applica- 
tion for the original patent of 1866, and the 
claim as finally made by the patentee, and 
to secure which alone his patent issued, was 
for a combination applicable to portable press- 
es only. It cannot be said, therefore, that a 
neglect to claim the combination as applica- 
ble to revolving presses generally was an in- 
advertence, accident or mistake. It was an 
exclusion, designed and imderstood at the 
time. Attempts to grasp claims by means of 
reissued patents, which, whilst the evidence 
is fresh at tbe time of the original applica- 
tion, the patentee would not have the bardi- 
hood to malie, are getting too frequent, and 
are too often acquiesced in by the patent of- 
fice. Perhaps this is not to be wondered at 
when we consider the persistency with which 
claims once abandoned are pressed upon the 
department after the evidence of their futil- 
ity has been forgotten. 

2. But aside from this objection to the pat- 
ent, there is abundant evidence to show that 
the alleged invention was known and used by 
others long before Brooks applied for a pat- 
ent. Under this head the following evidence 
has been adduced by the defendant: First, 
he introduces the patent of one Elliott, grant- 
ed in 1830, for an improved cotton press. 
This press had a revolving frame containing 
a press box, and a screw rod attached to the 
follower which pressed the cotton, and was 
operated in the same general way as Brooks'; 
but the nut was not stationary as specified in 
his first claim, being fixed in the cross beam 
of the revolving frame; nor was the press box 
confined within a revolving frame composed of 
bars and ties like those described in the sec- 
ond claim of Brooks, and it had no collar sur- 
rounding a stationary nut. Therefore, if 
these peculiarities of Brooks' press are mate- 
rial, he was not anticipated in the use of them 
by Elliott In Elliott's press, the nut revolves 
with the press box and frame, and the screw* 
rod does not revolve, being fixed in a cross 
beam, the ends of which slide up and down in 
grooves of the side frame. In Brooks' press, 
the nut is stationary, being fixed in the cross 
beam above, whilst the screw revolves with 
the press box and frame, being fixed to the 
follower. In the one, the rod is fixed and the 
nut revolves; in the other, the nut is fixed and 
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the rod revolves. The result is the same in 
both eases, namely, the pushing of the fol- 
lower and the pressure of the cotton. The 
change is one of mere form, and is hardly 
the subject of invention. But there is other 
and abundant proof that both forms were in 
use long before the date of Brooks' patent. " 

(The circuit justice then examined the evi- 
dence of the v?itnesses in detail, on the sub- 
ject of prior knowledge and use of tbe com- 
binations claimed in Brooks' patent, and came 
to the conclusion that he was not entitled to 
be called the first and original inventor. He 
continued:) His press may be more neat and 
compact in its construction than other presses, 
and it may be a better press in every way; 
but if it is, he must rely on its comparative 
excellence and the consequent demand for it 
in the market, and not on a monopoly of the 
whole market for his compensation, 

I find nothing elicited by the evidence of 
the plaintiff to refute the conclusions deduced 
from that of the defendant. Much of it is 
occupied with ehai-acteristics of the Brooks' 
press, which it possesses in common with 
other and older presses, or which have not 
been claimed in Brooks' patent as his inven- 
tion. It must be remembered that revolving 
presses and portable presses, and presses with 
iron straps, etc., were known before Brooks 
applied for a patent, or he would have insert- 
ed a claim for them. Therefore, all the com- 
mendations bestowed on Brooks press (so call- 
ed) for any of these matters, by witnesses 
whose observation had not extended beyond 
this press, go for nothhig in the case. In my 
judgment, the complainant's title to the com- 
binations of parts which the defendant infrin- 
ges has been successfully impeached; and on 
either of the grounds taken by the defendant, 
the bill must be dismissed. Bill dismissed. 
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Case ]Sro. 17,617. 

WIEDE et al. v. INSURANCE CO. OF 
NORTH AMERICA. SAIME v. INTERNA- 
TIONAL INS. CO. SAME V. HOME INS. 
CO. 

[3 Chi. Leg. News, 353.] 

Circuit Court, D. Minnesota. June, 1871. 

AcTioss ox SbveraTi Insuuaxce Policies— Tbial 
BEFOKB Same Jurt— Proofs of Loss— False 
Statements— Faiiaire op Insured to Answer 
Questions — New Trial — Excessive Verdict. 

1. Where several actions on policies of in- 
surance are brought by the same plaintiffs- 
against different companies, and the questions 
are the same, the evidence the same, and the 
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counsel the same, the court may order them all 
to be tried to the same jury. 

[Cited in Mutual Life Ins. Co. t. Hillmon, 145 
U. S. 293, 12 Sup. Ot. 912.] 

2. A mere failure by the assure^ to answer 
questions respecting the loss held, under the 
terms of the policy, not to "forfeit" or "avoid" 
it, but only to suspend the right to payment 
until the answers are given. 

3. False swearmg by the assured in prelimina- 
ry proofs, or in an examination under oath re- 
quired by the policy in any material matter, 
with intent to mislead, avoids the policy; but 
honest mistakes do not have this effect. 

4. Duty of court to grant new trials where 
the verdicts are against the law and evidence 
discussed by DILLON, Circuit Judge, and a 
new trial was conditionally granted after five 
juries had decided the same issues in the same 
way. 

Allis, Gilfillan & Williatns, for plaintiffs. 
E. A. Storrs and Lamprays «& Brisbin, for 
defendants. 

Before DILLON, Circuit Judge, and NEL- 
SON, District Judge. 

DILLON, Circuit Judge (charging jury). 
1. These are actions brought i>y the plaintiffs 
against the several insurance companies 
above named to recover on policies respective- 
ly issued by them. Because the questions to 
be tried were precisely the same, the evidence 
the same, the counsel the same, and for other 
reasons, the court, before the commencement 
of the trial, ordered that these causes should 
be tried before the same jury, who were, 
however, to try them in the same manner pre- 
cisely as if each was separately on trial. 
The evidence introduced is equally applicable 
to all the causes, and no application has been 
made by counsel to have all but one ease 
withdrawn from the jury, and no reason has 
been seen by the court why this jury cannot 
try the issues in onp as well as the issues in 
all, for, when under the pleadings and the 
evidence you have decided one case you have 
decided all—they are all alike; but you will 
return separate verdicts in each. 

2. The plaintiffs were, on the 22d day of 
February, 1867, grocery merchants in this 
city, and on that day their store was con- 
sumed by fire. The plaintiffs had in various 
insurance companies /policies insuring their 
stock of goods against loss or damage by lire 
to the amount of ?54,600. Among the compa- 
nies whose policies were held by the plain- 
tiffs were the present defendants, the Insur- 
ance Company of North America, the Inter- 
national Insurance Company, and the Home 
Insurance Company of New Yoi-k. That there 
was a fire, and that the plaintiffs' stock 
of goods in the building at the time was con- 
sumed, there is no controversy. But there is 
a controversy, and a very important one, con- 
cerning the extent of this loss; in other words, 
respecting the amount in value of the goods 
covered by the policy and destroyed by the 
fire. The defenses made in the answer, and 
relied upon on the trial, are two: (1) A de- 
nial of the amount of the loss as claimed by 



the plaintiffs. (2) Attempts by the plaintiffs 
to defraud the companies by false swearing 
as to the value of the goods destroyed, in the 
proofs of loss, and as to facts touching the 
loss in examinations under oath, required by 
the policies, and to which the plaintiff's sub- 
mitted themselves, and attempts to defraud 
by other means, such as false entries in 
books, etc. These defenses will be referred 
to presently, but there is no defense pleaded 
based upon the refusal by plaintiffs to fur- 
nish invoices or copies of invoices of property 
destroyed. 

3. Before pi-oeeeding to a consideration of 
the main defenses above mentioned, your at- 
tention will be called to a point made by the 
defendants, based upon the refusal of one of 
the plaintiffs to answer certain questions put 
to him when being examined under oath un- 
der the policy respecting the loss. It appears 
that on or about the 3a day of April, 1867, 
Charles Wiede was examined at length, and 
that examination is in evidence. In the 
course of that examination certain questions 
were put to Charles Wiede, which he refused 
to answer. After this refusal the examina- 
tion was continued, read over and signed, and 
appears to be sworn to by him. It is admit- 
ted that in point of fact -the agents of the in- 
surance companies knew the facts connected 
with the settlements or proposals to settle 
with the other companies, and the basis and 
terms thereof. Under these circumstances 
the defendants claim that under the policies 
the efffeet of the refusal to answer these ques- 
tions is to defeat the plaintiffs' right to re- 
cover. But the court (adhering to the view 
taken by Mr. Justice Miller at a formei* trial) 
is of opinion that by the terms of the policies 
a mere failure to answer does not "forfeit" 
or "avoid" the policy, but only suspends the 
right to payment until such answers are 
given; that such a defense by the companies 
is in the nature of abatement, showing no 
present right of recovery, and should be 
pleaded separately from the defense of 
"fraud" or "false swearing," which, if estab- 
lished, are a complete bar to a recovery at 
any time on the policies; it is not so pleaded, 
and hence the defendant's defense, based on 
a refusal to answer certain questions, is not 
well made. The court need not, therefore, 
consider the effect of a refusal to answer cer- 
tain questions in the course of an examina- 
tion where the examination nevertheless pro- 
ceeds, and is completed, accepted and signed. 
This brings us to what, under the issues, the 
court holds to be the material questions in the 
ease. 

4. A question which lies at the basis of 
this controversy is the value of the merchan- 
dise on hand at the time of the fire. On this 
point the parties differ widely. In the proofs 
of loss dated in March, 1867, the plaintiffs 
stated the value of the goods destroyed by 
the fire at ?70, 654.85. The same sum was 
stated as the amount of the loss by the plain- 
tiff, Charles Wiede, in his examination in 
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April, 1867, under the policy. The petitions 
in these cases filed and sworn to in July^ 
1867, also state the actual cash value of the 
property destroyed to be the said sum of ?70.- 
054.83. On the trial the plaintiff as a wit- 
ness states the value of the stock on hand 
to toe less than that sum, hut to toe the sum 
■of ?C>0,000 or ?61,000, and more than equal 
in value to the total insurance thereon, 
which was the sum of $34,600. On the other 
hand, the companies in their answer claim 
that the actual value of the merchandise de- 
stroyed by the fire did not exceed $20,000, and 
on the trial claim that it did not exceed 
more than the sum of about §29,000. In sup- 
port of the plaintiff's claim and statement 
a.s to value, certain books of account which 
escaped the fire are adduced and in eviden"Se. 
The testimony of two persons who had been 
in the plaintiffs' employment, as to the value 
of the stock on hand at the time of the fire, 
has been also produced, and some other cir- 
cumstances laid before you to support the 
plaintiffs' claim as to the extent of their loss. 
The defendants produce evidence of dif- 
ferent kinds w^ith a view to sustain their 
claim that the plaintiffs have greatly exag- 
gerated and overstated their loss: (1) 
Theye is the testimony of witnesses familiar 
with the value of such merchandise gener- 
ally, and who saw the plaintiffs' Stock not 
long before the fire, and formed and have 
stated an opinion as to its value. (2) Pro- 
posals to and settlements with other com- 
panies for the same loss on the basis that 
the value of the goods destroyed was the 
sum of $20,261.36. (3) Evidence that the 
plaintiffs in the course of negotiations for 
settlement with other companies admitted 
that the amount claimed in the proofs of 
loss was too much, and that their real loss 
was only the said sum of $29,261.36 or there- 
abouts. The plaintiffs deny that any such 
admission was made. (4) Evidence of other 
wholesale grocery merchants in St. Paul, 
showing the average proportion which the 
amount of sales bore to the amount of stock. 
Beaupre states the average with him to toe 
atoout one-fourth; Presley, average propor- 
tion, one-fourth; Borup, one-sixth; McQuil- 
lan, one-sixth; Bohur, one-tenth; Kelley, 
one-sixth to one-seventh; Oonstans, one- 
eighth to one-tenth. The plaintiffs claim that 
their sales for the year preceding the loss 
were ^118,000 or thereabouts. They claim 
to have on hand about $60,000 worth of mer- 
chandise at the fire, showing that their stock 
on hand equaled one-half of the amount of 
their sales. This circumstance the plaintiffs 
offer evidence to explain on the ground that 
unlike the other merchants, they were hold- 
ing for speculation, and not for daily and 
immediate sale, a large quantity of tobacco 
and cigars— viz., the sum of about (?22,000. 
The defendants claim that the books of ac- 
count, toecause only part are produced, and 
because of the manner in which they were 
kept, are unreliable and of little weight. 



The plaintiffs claim that their settlements 
and proposals to settle on the basis of a total 
loss of $29,261 were made, not because that 
was the real loss, but because they thought 
it better to take that and get their puj with- 
out delay than to have trouble in litigation. 
You will consider all these circumstances 
and all others in evidence bearing on the 
question of value, and from a consideration 
of all determine what was the real value of 
the goods on hand at the time of the fire. 
That the companies insured in the aggregate 
goods to the amount of $54,000, is no evi- 
dence whatever that the goods destroyed 
were worth that sum, or that there was that 
amount of goods on hand at the time the 
policies were issued. The burden of proof 
is on the plaintiffs to satisfy you by the 
weight of evidence what was the actual cash 
value of the goods on hand at the time of 
the fire. If the loss was less than the sum 
insured, the plaintiffs, 'if entitled to recover, 
can recover only in the proportion which the 
actual loss bears to the whole amount in- 
sured on the goods consumed by the fire. As 
to the defense of fraud and false swearing, 
it is claimed by the defendants that the 
plaintiffs, under the conditions of the poli- 
cies, have forfeited all right to recover by 
reason of fraud and false swearing. The 
conditions referred to are substantially the 
same in all of the policies— viz.: If the as- 
sured "shall make any attempt to defraud 
the company by false swearing or otherwise, 
then and in every such case the policy shall 
be null and void." If this defense is in your 
opinion true, the plaintiffs cannot recover; 
tout the burden of proof is upon the defend- 
ants to establish it under the answer setting 
up the defense of "false swearing." The 
court instructs you that false swearing by 
the assured, either in the preliminary proofs 
of loss, or in the examination on oath as re- 
quired by the policy in a matter "material 
to the right of recovery of the company, with 
intent to mislead the company, would work 
a forfeiture of the policy, and false state- 
ments by the assured on such examination, 
with intent to deceive and mislead the com- 
panies relative to the terms of settlement 
by the assured with other companies which 
had insured the same property are material, 
and if established will defeat any right to 
recover under the policy. The plaintiffs are 
not entitled to a verdict if they intentionally 
stated their loss under the conditions of the 
policies, that is, in the manner prescribed in 
the policies, greater than it was in reality, 
although you should toe of the opinion that 
they had suffered some loss, for the reason 
that toeing guilty of willfully false state- 
ments, they cannot appeal successfully to a 
court of justice to aid them in ototaining the 
value of the property destroyed. But if 
these plaintiffs made out their proofs of loss 
from their toest recollection, aided by such 
books and papers as escaped destruction by 
fire, and if they had no intention of stating 
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such loss incorrectly or deceiving the defend- 
ants by such statements, then they can re- 
cover their pro rata loss, although you should 
be satisfied that they claimed more than the 
evidence, in your opinion, -would warrant. 
Honest mistakes in regard to values and 
amounts of loss should not defeat a recovery. 
The law grants indulgence whe^e the state- 
ments are innocently made, but if it was the 
purpose of the plaintiffs to deceive and mis- 
lead the defendants by their statements, in 
other words, commit a fraud, they can have 
no relief in a court of justice. 

There is another subject to which the court 
would call the attention of the jury, and that 
is this: The plaintiffs must, when examined 
as witnesses in their own behalf, give you an 
honest and truthful account of all the facts 
in the case to which their attention is di- 
rected, and if, in your opinion, they have 
knowingly and willfully sworn falsely upon 
the trial, when interrogated in regard to any 
of the facts in controversy, you will be justi- 
fied in disregarding all of his or their testi- 
mony which is not corroborated by other evi- 
dence. Now -the books of the plaintiffs have 
been offered in evidence, and are to be con- 
sidered by you so far as you are satisfied they 
are reliable. The correctness and tmthful- 
ness of any of the entries in them it is for 
you to determine upon. You are to take them 
and form your judgment upon their reliability 
as giving an accurate and correct account of 
the plaintiffs' business, so far as they relate 
to such business in connection with all of the 
evidence in the ease. The court cannot point 
out to you what testimony in relation to them 
you are to believe or what you are to dis- 
credit. These books are not to be considered 
as conclusive evidence of the correctness or 
tnithfulness of the entries appearing in them, 
and if you discredit the testimony of plain- 
tiffs given in support of them, after consider- 
ing all of the evidence in the case, you may 
reject them entirely in determining the value 
of the property destroyed by the fire; and 
you are the exclusive judges of the -weight 
and effect of the evidence. 

With these obsei-vations the court submits 
to your deliberate and conscientious deter- 
mination. A contract of insurance is one 
with respect to which the law requires both 
from the company and the person insured, 
fairness, honesty, and good faith. Whoever 
sues upon an insurance policy puts these in 
issue and submits them to the jury and the 
court. If there is an honest loss, and no 
fraud or false swearing to the extent of that 
loss, the companies should be made to pay it. 
But if the loss be not a real one, or if it is 
attempted to be magnified by the proofs of 
loss, and othei'wise with a view to deceive 
and mislead the companies into paying more 
than is just and right, this the law wisely de- 
clares shall forfeit the right to receive any- 
thing. You have nothing to do with the re- 
sult of any former trials, nor why a prior de- 
cision in the Home Company case was re- 
versed by the supreme court. Some appeals 



by counsel have been made to you in favor 
of and some against corporations. They have 
no place here. You are to decide these ques- 
tions in the same manner as if the contro- 
versy were between two individuals. The 
law knows no distinction; the jury's oath for- 
bids them from making any. It would be a 
just and deserved reproach to the jury sys- 
tem and the law, and a bad state of society,, 
if any suitor or class of suitors had their legal 
rights decided, not by evidence but by preju- 
dice. It is an easy thing to follow the bias of 
our sympathies or the dictation of our preju- 
dices; but, when these stand in the way of 
consciencious convictions of duty arisuig from 
the evidence and the law, a jury should not 
hesitate. The main question here is one of 
good faith and fairness; this you should de- 
cide upon the whole evidence, and accord- 
ing to its fair weight in such way as shall 
show that you have intelligently considered 
it, and have been guided by your reason in 
the discharge of your important and responsi- 
ble duty. 

Under this charge of the court, and the evi- 
dence as reviewed by the judge, the juiy re- 
turned a verdict for a total loss; or, in other 
words, found that the goods in the store at 
the time of the fire amounted to ?o4,600, the 
amount of the total insurance. This was in 
face of the admitted fact that the plaintiffs 
had settled with other companies on the basis 
of ?29,261.36, and of the further fact that one 
of the plaintiff's, on the trial, admitted that 
he had sworn such sum to be the actual 
amount of their loss in the proofs of loss sub 
mitted to such companies. The verdict was- 
so clearly contrary to the evidence in the case, 
that the court immediately set it aside, and, 
in domg so, DILLON, Circuit Judge, made the 
following remarks: 

"In this case the jury has discharged its 
duly, and no doubt conscientiously, but the 
court has also a duty equally important. 
Courts are not organized to record verdicts 
which are unsupported by the evidence, and 
it is their duty to set all such verdicts aside; 
and it must be understood that there are two 
ordeals to pass in this court. The jury have 
negatived the charge of fraud, and with that 
finding we shall not interfere; but if ever a 
fact "was proved and demonstrated in a court 
of justice, it was shown in this case that the 
plaintiffs* loss did not exceed thirty thousand 
dollars. The plaintiffs' books furnished no 
basis from which the value of the stock could 
be ascertained. Their reliability rests upon 
the interested testimony of the plaintiffs 
alone. How the conclusion was i*eached that 
the value of the plaintiffs' stock was equal' to 
or exceeded the sum of fifty-four thousand 
dollars it is difficult to understand. It is an 
admitted fact that the plaintiffs settled with 
several of the companies on the basis of 529.- 
261.36 as the total loss, and It is shown by 
Breme, by Dm*and, Chase, Eaton and French 
that the plaintiffs admitted that to be the 
actual amount of their loss. Opposed to this 
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we liave the almost unsupported testimony of 
the plaintiffs. We have also the testimony 
of St Paul merchants showing that the plain- 
tiffs could not have had, at the time of the 
fire, more than thirty thousand dollars' worth 
of stock. With the views which we entertain 
of the evidence in this case, we could not re- 
cord this verdict without abdicating our func- 
tions as a court. This we are not prepared to 
do. We shall grant a new trial in this case, 
giving the plaintiffs, however, permission to 
remit the verdict to the basis of a total loss 
of ?30,000. Judge Miller has repeatedly ex- 
pressed his regrets to me that he did not set 
iiside the verdict in the underwriter's case— 
the last one tried. The defense in this case 
Is stronger even than the one made in that, 
jidditional evidence for the defense having 
been introduced upon this trial." 

The counsel for the plaintiffs, on the fol- 
lowing day, submitted some remarks criti-^ 
■cising the action of the court, and claiming 
that the court, in setting aside the verdict, 
had invaded the province of the jury; to 
which the court then responded in the fol- 
lowing remarks, which define the duties of 
juries and the rights of courts: 

DILLON, Circuit Judge. The counsel for 
the plaintiffs seem to be laboring under a 
radical misapprehension as to the disthaction 
which exists between the respective prov- 
inces of courts and juries. They are distinct 
It is for the jury to find the facts, but it is 
for the court to Instruct them as to the law, 
nnd it is the duty of the jury to follow those 
instructions. The court must not, and I cer- 
tainly would not, invade in the slightest de- 
gree the province of the jury, nor will I per- 
mit the jury to invade the province of the 
<;ourt. The law has invested judges with cer- 
tain powers, requiring them to be so exercised 
that verdicts rendered against the law and 
against the evidence should be set aside. A 
judge who fails to perform that duty is not 
fit to sit upon the bench; and so essential is 
this power in courts, that without it juries 
would not be in existence to day. I am satis- 
fied, and it is the experience of every lawyer, 
that these powers are exercised by the courts 
lay far too seldom. I appreciate the boundary 
line which separates the powers and unties 
■of courts and juries. I shall always be care- 
ful not to overstep it, and shall be equally 
<'areful that juries do not invade mine. 
While I sit on the bench I will not surrender 
my judgment as to what my own duty re- 
quires of me, nor will I sustain a verdict 
which I know to be wrong by twelve men, nor 
by twelve times twelve men. We might safely 
•appeal as to the propriety of our action in these 
cases to the intelligent conviction of every 
jperson who heard this trial, and even, could 
it be done, to the inner heart of this very 
Jury. The defendants were powerful corpor- 
jitions, and sympathy for the comparatively 
weak in contests against the strong and the 
powerful is one of the noblest attributes of 
29FED.CAS, — 73 



human nature. The jury undoubtedly yielded 
to this natural sympathy, and this is probably 
the explanation of their verdict While we 
cannot be surprised that this sympathy should 
be felt by them, it is nevertheless the duty 
of both courts and juries to remember, and 
in that our safety rests, that courts are or- 
ganized for the administration of justice, and 
the law knows no difference so far as their 
rights, as they shall appear from the evidence, 
are concerned, between individuals and cor- 
porations. 

We have carefully deliberated upon the con- 
elusion which we have reached, and are satis- 
fied that we could not be justified in permit- 
ting the verdict in these cases to stand. And 
we make this order— That the defendants' mo- 
tion for a new trial will be granted, unless 
the plaintiffs' coimsel wiU remit on the basis 
of a total loss of 530,000, in which case, on 
tlie defendants filing a waiver of all error and 
right to appeal, the motion for a new trial 
will be denied. 

After consideration the plaintiffs complied 
with the condition required of them by filing 
a remittitur, and the companies complied with 
the condition required of them by stipulating 
to waive errors, and judgment was entered 
accordingly. 



WIEDB V. INTERNATIONAL INS. CO. See 
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Case ISTo. 17,618. 

In re WIEGAND. 

[14 Blatchf. 370.] i 

Circuit Court, S. D. New York. Dec. 29, 
1877. 

EXTRADITIOy PkOCEEDING— FlKDING OP COMMIS- 
SIONER — Conclusiveness. 

In a ease of extradition, before a United 
States commissioner, where he has before him 
legal and competent evidence relating to the 
charge against the accused, it is his judicial 
duty to judge of the effect of such evidence, 
and neither the duty nor the power to review 
his action thereon tias been conferred on any 
other judicial officer. 

[Cited in Re Fowler, 4 Fed. 317.] 

[In the matter of Eberhard Wiegand. On 
habeas eorpus.J 

Abram J. Dittenhoefer, for accused. 

Edward Salomon, for the German Govern- 
ment 

BLATCHFORD, District Judge. It is ad- 
mitted that the offence of embezzling pub- 
lic money is within the treaty, and that the 
documentary evidence put in on the part of 
the German Government is properly authen- 
ticated under the act of congress, and is le- 
gally evidence under said act, to be consid- 
ered on the question of the criminality of 
the accused. It is also conceded that the 
accused is to be regarded as having been 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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committed by the commissioner for extradi- 
tion for the offence charged, of having em- 
bezzled public money. 

The counsel for the accused contends that 
the commissioner ought not to have commit- 
ted the accused for extradition, because he 
had not before him evidence of a compe- 
tent character suflSeient to establish proba- 
ble cause to beUeve the accused guilty of 
the crime of embezzling public money. The 
commissioner had before him, as evidence 
on that subject, what purported to be a let- 
ter from Wiegand, of June 5th, 1877, and 
sundry entries made by Wiegand in books 
kept by him. The commissioner was the 
sole judge of the weight to be given to this 
evidence, subject only to a review by the 
president. There was suflOLcient evidence be- 
fore him for him to say that he was satis- 
fied, on legal grounds, that the letter in ques- 
tion was proved to have been written by 
Wiegand, and that the entries in question 
were made by the hand of Wiegand. It is 
determined in this court (In re Stupp, [Case 
No. 13,563]; In re Yandervelpen [Id. 16,844]) 
that, in a ease of extradition before a com- 
missioner, where he has before him docu- 
mentary evidence from abroad, properly au- 
thenticated under the act of congress, and 
such as is made evidence by such act, and 
wiieh relates to the charge against the ac- 
cused, it is the judicial duty of the commis- 
sioner to judge of the effect of such evidence, 
and that neither the duty nor the power to 
review his action thereon has been conferred 
on any other judicial oflBlcer. This province 
of the commissioner extended to a determi- 
nation of the question as to whether the em- 
bezzlement was a continuing embezzlement, 

I do not consider the case as to the crime 
of forgery, for, the accused is legally held 
in custody under the warrant of arrest and 
the commitment thereon, which warrant arid 
commitment are for the crime of embezzling 
public money as weE as for the crime of 
forgery, and this is a proceeding on habeas 
corpus, and not .a proceeding in review of 
the action of the commissioner, as on a writ 
of error. 

The writs of habeas corpus and certiorari 
are discharged, and the accused is remanded 
to the custody of the marshal under the 
process returned as the cause of imprison- 
ment. 



Case No. 17,619. 

In re WIELARSKI. 
[4 Ben. 468; i 4 N. B. E. 390 (Quarto, 130).] 
District Court, S; D. New York. Jan., 1871. 

Bankruptot— Pendekct of Previous Proceed- 
ings— Stat. 

If a bankrupt files two petitions, setting forth 
the same debts, and the first one is still pending, 
proceedings under the second one will be stayed. 

[Cited in Ke Flanagan, Case No. 4,850.] 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



In December, 1868, the bankrupt [Jacob 
Wielarski] filed his petition, and was adjudg- 
ed a bankrupt, and an assignee was ap- 
pointed. That proceeding being still pending, 
the bankrupt filed another petition, In Decem- 
ber, 1870, selling forth the same debts, which 
was referred to a difCerent register. At the 
first meeting of creditors, a creditor appeared 
and objected to any action during the pend- 
ency of the previous proceedings. The regis- 
ter was of the opmion that the objection was 
well taken, and certified the question to the 
court, as follows: 

[I, Edgar Ketchum, one of the registers of 
said court in bankruptcy, do hereby certify 
that, in the course of the proceedings in said 
cause before me, the following question arose 
pertinent to the said proceedings, and was stat- 
ed and agreed to by the counsel for the op- 
posing parties, to wit: Mr. J. P. Solomon, 
who appeared for the bankrupt, and Mr. Hen- 
ry Brash, who appeared in person, as one of 
the creditors of the said bankrupt. The bank- 
rupt, in December, 1868, filed in this court his- 
petition in bankruptcy, and it was refen'ed 
to Mr. Register Allen, who made adjudication 
thereon, and issued his warrant for the first 
meeting of creditors, which was held, and at 
which an assignee was appointed. The mat- 
ter of said petition is stni pending, without 
any discharge or discontinuance, and, while 
so pending, the bankrupt filed his petition in, 
this matter in December, 1870, and the same 
debts are set forth and the same creditors- 
named in both petitions. Mr. Brash, now at- 
tending the first meeting of creditors in this 
matter before me, objects to proceeding for a 
choice of assignee herein, during the pendency 
of the former petition, on the ground of irreg- 
ularity, which he insists the court will not al- 
low, and I am of opinion that his objection Is- 
well taken.] 2 

BLATCHFORD, District Judge. The reg- 
ister is correct in his view. The derk will 
enter an order staying further proceedings in. 
this matter until the further order of the court. 
If any good reason exists for going on with 
the proceedings in this matter, it may be- 
shown to the court. 



Case 3Sro. 17,630. 

In re WIENER. 

[14 N. B. R. 218; i 3 N. Y. Wkly. Dig. 95.] 

District Court, D. Massachusetts, March 31, 
1876. 

Bankrcptot — Withdrawal of Proof — ^Leave ok 
Court. 

The power of the court to authorize a credit- 
or to withdraw a proof that has been filed in- 
advertently is wholly discretionary, and will 



s [From 4 N. B. R. 390 (Quarto, 130).] 
1 [Reprinted from 14 N. B. R. 218, by per- 
mission.] 
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not be exercised merely for the purpose of al- 
lowing a creditor to continue an arrest of the 
bankrupt which was made before the com- 
mencement of the proceedings in bankruptcy. 

In bankruptcy. 

LOWBIiL, District Judge. Swett, Bul- 
lock & Co., creditors of the bankrupt, allege 
that they made proof of their debt at the 
first meeting by mistake, and wish to with- 
draw it, for the reason that a suit is pending 
by them against the bankrupt, in which 'he 
was arrested on mesne process, and that 
they believe they can show such fraud on 
his part as will enable them to prevent his 
discharge from such arrest. These creditors 
voted at the first meeting, and one of them 
was elected assignee, and accepted the trust, 
but they afterwards, on the same day, pre- 
sented this petition to withdraw, being in- 
formed by counsel that the proof might 
operate to discharge the bankrupt from ar- 
rest 

The petitioners say they bring themselves 
within the words used by me in Hubbard's 
Case [Case No. 6,813], of persons proving un- 
der a mistake of law, but being able to re- 
store all things to the position they were 
in when the proof was made. This may be 
so, but the whole law is not often decided 
in one case. The power of the court to au- 
thorize creditors to retract a mistake is one 
that is wholly discretionary, and must be 
so. If the proof discharges the arrest, its 
withdrawal may reinstate it, no actual dis- 
charge having occurred in the meantime; 
but is this such a restoration as a court 
ought to grant? The purpose of the law of 
imprisonment for debt In Massachusetts is 
to oblige a fraudulent debtor to pay one 
creditor; and the charges of fraud and their 
consequences are merely a means to this 
end; but they are very stringent means, and 
If certain frauds are proved, the debtor may 
be sent to prison, as a convict, unless he 
pays the debt. Such a payment by a bank- 
rupt would be illegal, and he might be sent 
to jail by this court for making it, and I am 
asked to restore the bankrupt to this posi- 
tion. If the expectation Is that payment 
may be made by his friends, there is no rea- 
son that I should put this coercion upon 
them. The state la^v Is plainly made for 
solvent persons who are dishonest and try- 
ing to defraud the plaintifE. No good reason 
has ever been given for the omission by con- 
gress to discharge from arrest persons al- 
ready in custody at the time of the bank- 
ruptcy, and if the creditor himself has re- 
leased him, though by inadvertence, I know 
of no good reason why I should interfere to 
return him to custody. If by this means 
any good could probably result to the gen- 
eral creditors, or any rights of property or 
Hens be restored to an inadvertent creditor, 
I should, of course, order it. This is the 
meaning of Hubbard's Case. In this I 
make no such order. Petition denied. 



Case nS"©. 17,631. 

■WIENER Y. The RAPAEL ARROYO. 

[4 Am. Law J. (N. S.) 81; 5 Pa. Law J. Rep. 
52; 26 Hunt, Mer. Mag. 337.] 

District Court, E. D. Pennsylvania. July 25, 
/ 1851. 

Affkeightmeitt— NoNDEtiVEKr OF Cakqo— BiLTj 
OF Lading — Rights of Factor Consignee. 

[A factor consignee, who is in advance to the 
shipper, acquires, by the execution and delivery 
of a clear bill of lading, a property in the goods, 
and a right to their delivery by the ship, which 
cannot be divested by any subsequent acts of 
the shipper and the master.] 

[This was a libel in admiralty by Heinrich 
Wiener against the Rafael Arroyo for the 
nondelivery of certain goods.] 

Porter & Fisher, for libellants, cited Abb. 
Shipp. (Am. Ed.) p. 400; Howard v. Tucker, 
1 Boyd, Adm. 712; Pickard v. Sears, 6 Adol. 
& E. 474; Berkley v. WatUng, 7 Adol. & E. 
29; Lickbarrow v. Mason, 2 Term R. 76; 
Keener v. Bank of TJ. S., 2 Barr [2 Pa. St.] 
239; Newbold v. Wright, 4 Rawle, 212; Id- 
dings V. Nagle, 2 Watts & S. 22; Bolton v. 
Colder, T Watts, 303; Rapp v. Palmer, 3 
Watts, 179; The Reeside [Case No. 11,657J. 

Gerhard & Henry, contra. 

KANE, District Judge. This is the ease of 
a libel by the consignee of goods for a failure 
to deliver them according to contract. 

Schleicher & Co., manufacturers at , 

sent certain goods to Bremen, to be there 
shipped by Bachman, a forwarding merchant, 
to the libellant, Wiener, at Philadelphia. The 
city of Bremen is not accessible to large ves- 
sels, and it is the practice, in consequence, to 
transport goods that are intended for expor- 
tation, by lighters to Bremen-haven, some 
miles lower down the Weser, where they are 
received on ship board. The bill of lading is 
signed when the goods are delivered to the 
lighterman; and as it is known with certainty 
beforehand whether the ship wiU be able to 
carry all the goods that come down for her 
to Bremen-haven, the custom is said to pre- 
vail of giving the master a memorandum of 
defeasance called a "revers," by which the 
blU of lading is declared to be null as to the 
part of the cargo not actually taken on board. 
Bachman sent down the goods by a lighter, 
taking from the master of the Rafael Arroyo 
a clean bill of lading, in which Wiener was 
named as consignee, and executing at the 



same time the customary "revers. 



The 



goods, however, were either not received on 
board the vessel in consequence of her being 
already full, or they were landed again after 
she had proceeded some miles, in consequence 
of her being obliged to return to have her car- 
go restowed. The bill of lading came to the 
libellant by the vessel, with a letter of ad- 
vice from Bachman, which however made no 
mention of the "revers;" but the goods of 
course were not delivered in Philadelphia ac- 
cording to the terms of the bill. They arrived 
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in another ship some weets afterwards, and 
while this suit was pending. 

So far as third persons are concerned, the 
master and his vessel are bound absolutely by 
the terms of the bill of lading. No agreement 
or understanding between the parties to the 
shipment can vary or affect this liability. Stille 
v. Traverse [Case No. 13,44i]. The asserted 
usage of the port of Bremen may interpret 
and define the reciprocal engagements of the 
shipper and the carrier, for the bargain be- 
tween them must be understood as made with 
reference to it. But as to the rest of the 
world, the bill of lading is a negotiable instru- 
ment known as such to the law merchant 
every where and the obligations which it im- 
ports appear upon its face. 

The real question in this case is whether 
the libellant had a property in the goods be- 
fore their arrival and delivery to him; for if 
he is merely the representative of the shipper, 
his rights may perhaps be restricted by a 
reference to the Bremen usage. In general, 
it is true that as against the shipper a factor 
consignee has not such a property until the 
goods are actually in his possession, even 
though he be also a creditor; unless there has 
been some act of appropriation to his use by 
the shipper, something to indicate that the" 
shipment, was intended for the protection at 
least of the factor. Kinlodc v. Craig, 3 Dum. 
& B. [3 Term B.] 122, 787; Walter v. Ross 
[Case No. 17,122]. But as between the car- 
rier and the consignee the law is different. 
The factor consignee acquires by the execu- 
tion and delivery of the bill of lading a quali- 
fied or contingent hiterest which it is not in 
the power of the carrier nor except under 
certain circumstances of the shipper, also to 
divest or question. See Anderson v. Clark, 2 
'Bhag. 20. The right of the consignee to sue in 
assumpsit or in trover at his election assumes 
this. Now the fact is not disputed that the li- 
belant was at the time of shipping, and has 
since continued to be, in advance to the ship- 
pers; and there is nothing from which we 
can iufer that the shipment was not intended 
to secure him for his current advances. The 
shipper does not stand in his way. The decree 
therefore must be for the libellant for costs; 
the goods having since been delivered to him. 

P. C, decree accordingly. 



WIESTBR (JEFFRIES v.). See Case No. 7,- 
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Case No. 17,623. 

WIGFIELD V. DYER. 

[1 Cranch, 0. 0. 403.] i 

Circuit Court, District of Columbia. June 
Term, 1807. 

Amendment op Pleading. 

When leave is given to amend on payment of 
costs, the payment is not a condition precedent, 
unless so specially expressed in the order. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



There had been a plea in abatement, upon 
which the plaintiff had leave to amend on 
payment of costs. The amendment was im- 
mediately made at the last term, no costs 
being paid; and a rule laid on the defendant 
to plead, which rule had not been complied 
with. 

Mr. Morsell, for plaintiff, moved for judg- 
ment on the rule to plead. 

F. S. Key, for defendant, objected that the 
plaintiff had not paid the costs and there- 
fore ought not to have the benefit of the 
amendment and his rule. And the court at 
fii'st inclined to that opinion, considering the 
payment of the costs as a condition preced- 
ent. But on reflection and inquiring of the 
bar as to the practice, and on examining the 
court's notes of eases, and finding no case in 
which the question had been before made,— 

THE COURT said that they understood the 
general practice to be not to insist on the 
payment of costs in such eases as a condi- 
tion precedent However, there might be 
cases in which the court, in their discretion, 
would direct the costs to be first paid. 



WIGG, Ex parte. See Case No. 2,348. 



Case KTo. 17,6S3. 

In re WIGGBRS. 

[2 Biss. 71; 1 2 Chi. Leg. News, 385.] 

District Court, N. D. Illinois. Nov., 1868. 

BANKKUPTcr Proceeding — Disoharge— Judgment 
FOR Tort— Release from Arrest— Juris- 
diction OP District Court. 

1. A judgment for tort is discharged under 
the bankrupt law. 

[Cited in Hun v. Cary, 82 N. Y. 80.] 

2. A bankrupt arrested under a ca. sa. issued 
upon such a judgment will be released by this 
court, even though the state court had refused 
so to do, 

[Cited in Es parte Schulenberg, 25 Fed. 212.] 

3. The jurisdiction of the district court is ex- 
clusive, and its authority paramount, and it 
will protect the bankrupt in the manner con- 
templated by the law. 

4. As to arrest, there is no distinction be- 
tween mesne and final process. 

[Cited m Re Pitts, Case No. 11,190.] 

Thomas had recovered a judgment for a 
tort against Wiggers in the state court. On 
the 18th of aiay, Wiggers filed his petition 
in bankruptcy, scheduling this judgment. 
On the 23d, Thomas sued out of the state 
court a capias ad satisfaciendum on his judg- 
ment, under which Wiggers was arrested on 
the morning of the 2oth. Afterwards, on the 
same day, Wiggers was duly adjudicated a 
bankrupt by the register. The state court 
having refused to release the debtor— holding 
that the judgment creditor might prove his 
claim in bankruptcy, or hold the defendant 
in custody at his election, and that the ca. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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sa. is not a "civil action," nor included in 
the clause for the prevention of arrest— this 
application ivas made for an order to dis- 
charge the debtor from arrest. 

Spafford & McDaid, for creditor. 
Hervey, Anthony & Gait, for bankrupt 

DRUMMOND, District Judge. The only 
question is as to the true construction of the 
last clause of the 26th section of the bank- 
rupt law. This judgment was recovered for 
a tort, but it is still a debt, because it has 
passed into judgment. It is clear that the 
bankrupt law intends to discharge the debtor 
from debts or judgments obtained for a tort, 
as well as on simple contracts. Otherwise it 
would have placed them among the excep- 
tions in the section. 

There is no distinction between an arrest 
on mesne and final process. To be sure, be- 
fore judgment, this claim is, as it were, in 
fieri, and after judgment it becomes res ad- 
judicata; but so far as arrest is concerned 
the intent and object of this clause in the 
bankrupt law are the same. 

The fact that an application has been made 
to the state court cannot be considered as 
final and binding. The main point is wheth- 
er this law is paramount, and whether it is 
the duty of this court to see that a suitor 
within its jurisdiction is protected in the 
manner contemplated by law. This law 
gives exclusive jurisdiction to this court, and 
declares in what manner proceedings shall 
be instituted and continued. It was obvi- 
ously the object of the law to bring the bank- 
rupt at all times within the control and dis- 
position of this court, and the state courts 
cannot have control over the bankrupt in a 
manner different from that authorized by the 
law itself. 

Debtor discharged. 

See In re Book [Case No. 1,637], and Corn- 
stock V. Grout, 17 Vt. 512. 
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Case ISTo. 17,6S4. 

WIGGIN V. COFFIN. 

[3 Story, 1,] i 

Circuit Court, D. Maine. May Term, 1836. 

Maxicious PiiosECUTiox— Evn>ESCE OF Malice- 
Excessive Damages — New Trial. 

1. Malice, in the sense of the law, does not 
presuppose personal hatred or revenge, but may, 
under certain circumstances, be implied either 
from a total want of jprobable cause, or from 
gross and culpable omission to make suitable 
and reasonable inquiries. 

[Cited in Hamilton v. Smith, 39 Mich. 229.] 

2. Any act is malicious, which is wrongfully 
and willfully done, with a consciousness that it 
is not according to law or duty. 

[Cited in Gee v. Culver, 13 Or. 600, 11 Pac. 
302.] 

1 [Eeported by William W. Story, Esq.] 



3- To support an action for a malicious prose- 
cution, it must appear that the prosecution was 
both malicious and without probable cause. 

[Cited in Folger v. Boyington, 67 Wis. 447, 
30 N. W. 715.J 

4. A new trial will not be granted for the 
purpose of introducing evidence, which, al- 
though newly discovered, is merely cumulative, 
or which was either known before, or might, by 
due diligence, have been discovered before the 
former trial. A verdict will not be set aside 
unless there be strong ground to believe, that 
the jury acted under some gross mistake of law 
or of fact, or under some improper bias, or un- 
due influence. 

[Cited in Taylor v. Carpenter, Case No. 13,- 

785.] 
[Cited in Florida Ry. & Nav. Co. v. Webster, 

5 South. 720, 25 Fla. 421; Pegram v. Stortz, 

6 S. E. 503, 31 W. Va. 253.] 

5. Where, in an action for a malicious prose- 
cution, the defendant openly admitted the in- 
nocence of the plaintiff, although he insisted, 
that he acted in* the prosecution from probable 
cause, and the plaintifiE admitted, that the de- 
fendant acted without bad motives, although 
rashly and improperly, and the jury gave a ver- 
dict for $1,500, it was held, on a motion for a 
new trial, that the present case was a case for 
compensatory and not for Tindictive damages, 
and that, as the damages were excessive, the 
verdict should be set aside, and a new trial 
granted. 

Case for a malicious prosecution. The dec- 
laration charged— that the said [George W,] 
Coffin, maliciously contriving to injure the 
said [Benjamin] Wiggin and to destroy his 
character and reputation, falsely, maliciously, 
and without any just or probable cause, made 
complaint and swore before the police court of 
Boston against the Said Wiggin, that he, with 
•one Walter Janes and others, at Bangor, did, 
on the 15th day of June last past, unlawfully 
and wickedly conspire together to defeat the 
sale of the lands of the commonwealth of 
Massachusetts offered for sale at public auc- 
tion on the 19th day of June in Bangoi;, by 
bidding therefor, under a felse pretence of 
purchasing the same, a greater sum than any 
other person would offer, whereby the said 
land was struck ofC to him and them, the sale 
thereof being thereby defeated, and the said 
commonwealth being thereby defrauded; that 
the said Wiggin, in virtue of a warrant sued 
out upon the said complainant, was an-ested 
and brought before the said court at a dis- 
tance of 250 mUes from his home, and in a 
state other than that wherein he had his usual 
abode, and was ordered to recognize in the 
sum of $1,000 to appear and answer before 
the said court at a future day; that the said 
Wiggin was kept under arrest for eighteen 
days, within which time he was brought be- 
fore the said court at four different times, at 
which the said Coffin was witness against 
him; and that the said court, after a full hear- 
ing of the case, adjudged that the said Wiggin 
was not guilty, and that there was not prob- 
able cause to believe that he was guilty, of 
the said supposed offence, and caused him to 
be discharged out of custody. The damages 
were laid at $5,000. Plea, the general issue. 

At the trial at May term, 1S35, a great deal 
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of evidence was offered on each side, the sub- 
stance of which was as follows: To support 
the issue on his part, the plaintiff offered in 
evidence a complaint made by the defendant 
against the plaintiff before the police court in 
Boston, on the 20th July, A. D. 1833, charging 
the plaintiff with a conspiracy with one Janes 
et als. to defraud the commonwealth of Mas- 
sachusetts: and a warrant founded on the said 
complaint, upon which the plaintiff was ar- 
rested and carried before the said court. He 
also offered a copy of the record of the said 
pohce court, by which it appeared, that, after 
examination, it was adjudged, that there was 
no probable cause to believe, that the plaintiff 
was guilty, as set forth in the complaint, and 
he was finally discharged. 

The plaintiff also introduced Walter Janes 
as a witness upon the stand, who testified, 
that he was at the land sale at Bangor, which 
had been before referred to", and after he 
had bid off the three first townships, the plain- 
tiff, who was also there, said to him: "Let me 
bid, as they will not run me, as they will 
you," and he accordingly bid upon one, which 
was sti-uek off, and his (Wiggin's) name was 
mentioned as the purchaser, upon which he 
immediately said to the auctioneer: "Don't 
use my name," and some one then gave the 
name of Huntingdon. That the bidding by 
Wiggin was for him (Janes). That he never 
had any conversation with Wiggin previous to 
the sale about bidding at the sale. That he 
never saw "Wiggin from the time he first 
learnt there was to be such sale, until he saw 
him at Bangor on the day immediately pre- 
ceding the sale. That he did not know that. 
"Wiggin haa any knowledge of his (Janes's) in- 
tention to bid. He further testified, that the 
defendant never asked him to exhibit any 
authority, or if he had any, and never asked 
him to perform the conditions of sale. That 
the defendant appointed Tuesday -then next to 
meet him at the land office in Boston, to carry 
the sale into effect, but the defendant was not 
there on Tuesday as agreed. That he never 
told the defendant, that there had been an 
agreement between himself and a man at the 
eastward to bid off at the sale. That he nev- 
er told him that he had seen the same person 
in Boston both before and after the sale. 
That he never told him, that while in Bangor, 
a paper of instructions was drawn up in Judge 
"f\''illiam son's office, and no such paper ever 
was di-awn up". That he never insinuated, or 
gave Coffin to understand, that Wiggin was 
concerned in the transaction, and that the de- 
fendant never inquired, before the making of 
his complaint, whether "Wiggin was concerned 
or not. That he never received any money 
or check from "Wiggin in relation to that busi- 
ness, and that he never gave the defendant 
to understand, that be had received any money 
or pay from "Wiggin. That he inquh-ed of 
Coffin at the police court why he put Wiggin's 
name into the complaint, to which defendant 
replied, that it was necessary to do that in or- 
der to get hold of him (Janes). That he also 



asked the defendant, if he had seen the af- 
fidavits made by himself and Wiggin, to 
which he replied, that he had. The witness 
then asked him if he was satisfied, that Wig- 
gin had nothing to do with the business, to 
which he made no answer. That at the hear- 
ing before the police court the defendant tes- 
tified, that it was not Wiggin, who gave the 
name of Huntingdon as the purchaser of the 
lot knocked off to Wiggin's bid, and that the 
defendant never mentioned Wiggin's name to 
the witness, either verbally or in writing, be- 
fore he made the complaint, nor ever gave 
any intimation, that he attributed any blame 
to the plaintiff before he appeared in the po- 
lice court, and that the witness told the de- 
fendant, that he was surprised, that he put 
Wiggin's name into the complaint, as he had 
nothing to do with the business. On cross ex- 
amination he testified, that he did not inform 
the defendant before the sale, that he was 
authorized to bid for Huntingdon. That he 
once borrowed a sum of money, a little over 
a hundred dollars, of the plaintiff, for which 
he gave him his note, and soon afterwards 
paid it That this was before the sale, and 
before his failure in business, which was in 
April. That witness boarded in the same 
house with the plaintiff from the middle of 
February to the first of March, and that the 
witness never saw him afterwards until he 
met him at Bangor the day before the sale. 
That he thought, that the money, which he 
had before stated he had borrowed of the 
plaintiff, was bon-owed and repaid while they 
boarded together. 

The plaintiff also introduced Samuel Veazie 
as a witness, who testified, that the defendant 
was reputed to be a man of property, and 
Thomas A. Deblois, who testified, that the 
house, which the defendant occupied in Bos- 
ton, was worth from twelve to fifteen thou- 
sand dollars. 

The defendant also introduced the deposi- 
tion of N. O. Pillsbury, -which is on file, and 
John Godfrey as a witness, who testified that 
he saw the plaintiff in Boston, in the latter 
part of April, 1833— he could not say whether 
it was before or after the land sale before re- 
ferred to had been advertised. 

W. P. Fessenden and Mr. Sprague, for 
plaintiff. 
Godfrey & Longfellow, for defendant. 

STORY, Circuit Justice, in summing up to 
the jury, said: There were two things, 
which must concur in the present case to en- 
title the plaintiff to recover. The first is 
the want of probable cause for the prosecu- 
tion. The second is malice in the defendant 
in carrying on the prosecution. If either 
ground fail, there is an end of the suit. The 
learned counsel for the defendant has insist- 
ed, that where all the facts are proved, the 
question, -whether there is probable cause or 
not for the prosecution is mere matter of 
law. Perhaps in the abstract this may be 
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in a certain sense true, -where all the facts 
and eircumstanees are fully admitted and 
established. But even then, it is difficult 
to say, whether the question of probable 
cause is not an ultimate question of fact, 
to be determined by the jury under the ex- 
position of the la-w by the court, applicable 
to the point. 

In the present case, the jury must loot: to 
the -whole evidence in order to arrive at the 
proper conclusion; for the facts are not all 
admitted; and in the conflict of evidence the 
jury must necessarily pass upon the com- 
parative value and credibility of the testi- 
mony on each side. In respect to the ques- 
tion of probable cause it will mainly turn 
upon the following- considerations. If the 
jury find that Wiggin was intimate with 
Janes in Boston in the months of S'ebruary, 
March, and April, and after the advertise- 
ment by Coffin, as agent of the state of 
Massachusetts for the sale of the public 
lands at Bangor; and that Wiggin knowing 
Janes to be insolvent was apparently acting 
in concert with Janes at the sale, and did, in 
the name of Huntingdon and as hig agent, 
actually bid off the township, and author- 
ized it to be set down to Huntingdon as the 
highest bidder, having no authority so to 
do; or that Wiggin, acting in concert with 
Janes for a fraudulent and secret purpose of 
their own, and knowing that Janes had no 
authority from Huntingdon, allowed and 
countenanced Janes in having it set down to 
Huntingdon as the highest bidder; and fur- 
ther, that Janes made the statements to- 
Coffin, which Coffin afterwards related to the 
attorney general of Massachusetts as testi- 
fied to in the deposition of the latter; then 
it seems to me, that these facts, so estab- 
lished to the satisfaction of , the jury, would 
■constitute a probable cause for the prosecu- 
tion on the part of Coffin, if he firmly and 
sincerely believed them, and had no knowl- 
edge of any other facts or circumstances, 
which ought to control the natural infer- 
ences derivable from them. These facts and 
circumstances seem in the evidence to be so 
connected together as to their bearing and 
influence on the case, that it is difficult to 
separate them, without impairing the force 
of all. They are links in one common chain 
of evidence, where one that is broken may 
essentially impair the use of the whole. If, 
on the other hand, the jury are not satisfied, 
that, in substance, the foregoing facts and 
circumstances are made out, so as justly to 
lead to a common presumption of their be- 
ing parts or links of one meditated transac- 
tion, that does not seem a solid ground upon 
which to rest the conclusion that a probable 
cause for the prosecution is made out. 

In respect to the other point, whether the 
prosecution was malicious, as well as with- 
out probable cause, (for both must concur 
to support the action), malice may be justly 
deduced from the total want of probable 
caiise; for in the sense of the law that is a 



malicious act which is done wilfully by a 
party against his own sense of duty, and 
right. It has been truly said, that an act 
unlawful in itself and injurious to another 
is considered both in law and reason to be 
done with a malicious intent (malo animo) 
toward the person injm-ed. Duncan v. Thwaites, 
3 Barn. & C. 556. Malice in the sense of the 
law does not necessarily presuppose in the party 
a -personal hatred or revengeful spirit against 
the party injured. It is sufficient to constitute 
it a malicious act, that it is wrongfully and wil- 
fully done, with a consciousness tliat it is not 
according to law or duty. See Dexter v. Spear 
[Case No. 3,867]; Duncan v. Thwaites, 3 Barn. 
& C. 556; Pattison v, Jones, 8 Bam. & O. 578; 
Bromage v. Prosser, 4 Barn. & C. 247. See, 
also, U. S. V. Cofiin [Case No. 14,sai]; U. S. 
V. Taylor [Id. 13,624]. Mr. Justice Bayley 
laid down the true esrposition in an important 
case, and said: "Malice in common accepta- 
tion means ill-will against a person; but in its 
legal sense it means a wrongful act done inten- 
tionally and without just cause or excuse." 
Bromage v. Prosser, 4 Bam. & C. 247. 255. 
And malice may not only be presxuned from the 
total absence of probable cause; but also from 
gross and culpable negligence in omitting to 
make suitable and reasonable inquiries. A 
fortiori, it may be properly inferred, where the 
party has been guilty of gross misstatements 
for the purpose of misleading the prosecuting 
officers of the government, and to influence 
them to ^ve wrong advice as to the right and 
duty to prosecute. If in the present case Coffin 
was guilty of wilful misstatements to the at- 
torney general of Massachusetts for such a 
purpose, it would afford a very strong presump- 
tion of malice. 

Verdict for plaintiff, ?1,500. 

A, motion was subsequently made for a 
new trial, and argued at May term, 1836 (at 
Portland). 

Godfrey & Greenleaf, for defendant. 
Fessenden & Sprague, for plaintiff. 

STORY, Circuit Justice. The motion for a 
new trial has been made upon two grounds: 
(1) Newly discovered and cumulative evi- 
dence. (2) That the damages are excessive. 
In respect to the first ground, the evidence is 
to the following points: (1) Wiggin's con- 
duet at the sale of the land, his bidding off 
the same, and Janes being present. (2) "Wig- 
gin being in Boston and his intimacy there 
with Janes. (3) The discoveiy of Mr. Attor- 
ney General Austin's original letter, it Is a 
general rule, that a new trial will not be 
granted for the purpose of introducing mere 
cumulative evidence, although newly discov- 
ered. For this I need not do more than refer 
to the cases of Ames v. Howard [Case No. 
326], Steinbaeh v. Insurance Co., 2 Caiues, 
129, Smith v. Brush, 8 Johns. 84, and Pike v. 
Evans, 15 Johns. 210. Nor wfil a new trial 
be granted where, by due diligence, the facts 
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miglit have been discovered before the for- 
mer trial. And this is strongly applicable to 
the letter of Mr. Attorney General Austin. A 
fortiori it will not be granted where the de- 
feet became known to the party at the trial, 
and he then had an opportunity of applying to 
the court for a continuance of the cause, to 
enable him to procure the evidence, and he 
elected to proceed with the trial- This is di- 
rectly applicable to the same letter; for a 
copy was produced at the trial, and offered as 
evidence and rejected; and no delay was then 
asked for to search for or to obtain the orig- 
inal. In each of these views we should feel 
great difficulty in granting a new trial to let 
in the new or cumulatiye evidence. Neither 
will the court grant a new trial merely upon 
the ground, that the jury have come to a dif- 
ferent conclusion as to the facts, or drawn a 
different conclusion from the facts, from that 
to which the court would have arrived, if it 
involved no palpable mistakes of law or fact. 
To justify the court in granting a new trial 
in cases of this sort, there must be strong 
ground to believe that the jury have acted un- 
der some gross mistake of law or fact, or un- 
der some improper bias, or some undue in- 
fluence, which misled their judgment. 

Then as to the second point, the excessive 
damages. It is here material to consider the 
state of the case as it was presented at the 
trial. It then turned altogether upon the 
question, whether the defendant had proba- 
ble cause for the prosecution and whether he 
acted from malice. To establish the plain- 
tiff's right to recover, it was necessaiy to 
show, that the defendant acted not only with- 
out probable cause, but also from malice. 
Both were requisite to be proved on behalf of 
the plaintife in order to sustain the action. 
Malice might be inferred from the want of 
probable cause, under many circumstances, 
but it does not necessarily flow as a conse- 
quence from the want of probable cause. 
Now, at the trial, the plaintiff expressly ad- 
mitted, that the defendant was not governed 
by any mahgnant motives, or bad passions, oi 
wilful purposes. But the argument was, that 
his conduct was grossly rash, and against his 
true sense of d\Dty, and under improper excite- 
ment On the other hand, the defendant ad- 
mitted, that he was now satisfied, that the 
plaintiff was not guilty of any offence; but 
he insisted that he, the defendant, acted at 
the time of the prosecution upon probable 
cause, and without any sort of malice, either 
in fact or in construction of law. What are 
the facts in evidence? The defendant was a 
public of&eer; and the question was whether 
he really acted within the line of his duty, 
and from a sense of duty, or otherwise. He 
asked the advice of the attorney general. Did 
he honestly state the case to the attorney gen- 
eral as he then believed the case to be? Did 
he honestly act imder tbe advice of the attor- 
ney general? These constituted the chief 
grounds of inquiry upon which his defence 
rested at the trial. 



The principal grounds on the other side to 
establish the want of probable cause and mal- 
ice were: (1) That the crime was alleged in 
the complaint to have been committed in Bos- 
ton; yet tbere was no proof that the plaintiflf 
was at the time there, or entered into any con- 
spiracy there. The plaintiff was in Boston 
before the 3d of March; but the defendant 
wholly failed in proving that he was there 
after that day. But it might nevertheless be 
true, that the defendant might have been in- 
formed and might have sincerely believed^ 
that the plaintiff was in Boston after that 
day. Indeed, if Janes told him, what he as- 
serted to the attorney general, Janes had told 
him, he had probable ground for believing it to 
be a fact. But it was said that Janes never 
gave any such information to the defendant, 
as the defendant asserted to the attorney; 
and if so, and the defendant wilfully misrep- 
resented the fact to the attorney general, it 
was doubtless proof of malice. Janes cer- 
tainly denied, that he ever gave such infor- 
mation to the defendant. And if his testi- 
mony was to be believed, then it was strong 
evidence against the defendant. But it was 
impossible not to feel at the trial, that Janes* 
credit was shaken, and that his testimony 
was open to many grave objections, that 
ought to have withdrawn from it any great 
credit. But the jury must have acted up- 
on it and given it entire credit, or they could 
not have given their verdict for the plaintiff. 
Indeed they must have believed from that 
testimony, that the defendant acted from 
wilful, meditated malice, or they could not 
have given such a verdict as they did give. 
It is true that a court of law will not set 
aside a verdict upon the ground of excessive 
damages unless in a clear case, where the 
jury have acted upon a gross mistake of 
facts, or have been governed by some im- 
proper influence, or bias, or have disregard- 
ed the law. See Thurston v. Martin [Case 
No. 14,018]. But then in many cases the 
court is driven to such a conclusion from the 
actual circumstances in evidence, and the 
line of defence. If in the present case there 
was on the part of the defendant a want of 
probable cause; yet if he acted under a 
mistaken sense of duty, and without any 
intention of oppression, it was, at most, a 
case for compensatory and not for vindictive 
damages. It was a ease for such compensa- 
tion in damages as might fairly be allowed 
not only for the injury done to him, but also 
for the expenses, which he had incurred in 
vindicating his character from such an ac- 
cusation. But as the defendant openly and 
freely admitted at the trial the entire inno- 
cence of the plaintiff, and attempted no 
justification, it was certainly not a ease for 
vindictive damages. "We think, that, under 
aU the circumstances, the damages were ex- 
cessive. The jury mistook their proper duty, 
and went far beyond what the facts and 
the law would justify. There was not even 
the ground shown, that the defendant was a 
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person of mucli property. Under such cir- 
cumstances the question with the court has 
been, -whether the verdict should be set aside 
absolutely, or to give che plaintiff an elec- 
tion to remit -what the court should deem 
to be a clear excess. If we were satisfied ^ 
that the east was a clear one, for reasonable 
damages, we might incline to adopt the lat- 
ter course, as was done in Blunt v. Little 
[Id. 1,578]. But we are not satisfied that 
the ease upon the evidence was a clear one 
for any damages. To say the least of the mat- 
ter, we greatly doubt, and should have been bet- 
ter satisfied with a verdict for the defend- 
ant. 

A new trial is therefore ordered; but the 
plaintiff must pay as a consideration of the 
new trial all the costs of the suit up to the 
present time. A new trial ordered. 

The action was afterwards settled hy the 
parties, and no new trial was had. 
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WIGGIN v. DORR. 

[3 Sumn. 410.] i 

Circuit Court, D. Massachusetts. Oct Term, 
1838. 

Pledge op Insurasce Policy — Rights as against 
Company— Set-Off— Marshallixg 

OP SECUItlTIES. 

1. Wiggin advanced money to Barrett & 
Brown, taking as collateral security the assign- 
ment of a policy of insurance for $10,000, un- 
derwritten by the American Insurance Com- 
pany, on merchandise, being the proceeds of 
the money advanced. The ship containing the 
merchandise was lost at sea. Barrett & Brown 
also obtained from the American Insurance 
Company a loan of $7,000 on a bottomry bond 
on the ship Tim, wherein Dorr was surety. 
This ship performed her voyage safely; but 
Barrett & Brown had in the mean time failed. 
The American Insurance Company took posses- 
sion of the ship, sold her, and applied the pro- 
ceeds, so far as they went, to the payment of 
the debt of ?7,000. They did not proceed 
against the surety Dorr, for the balance; but, 
on his promise to indemnify them, retained 
from the loss on the policy above mentioned a 
sum sufficient to CL-ver the balance (about $2,- 
826.12). Held, that Wiggin was entitled to 
the whole sum of §10,000 insured by the Ameri- 
can Insurance Company, as the fund out of 
which his advances were to be paid, without do- 
ducting any claims of the company against Bar- 
rett & Brown; that his money was lent upon 
this specific security; that he has a prior and 
superior equity over the surety, Dorr; and that 
he has a right to be substituted in equity to 
the claim of the company on the bottomry bond 
against Dorr, to the extent of the sum de- 
tained by them. 

2. The election of a creditor to retain or recov- 
er a debt from one of two parties, or out of 
one of two funds, no matter how positive may 
be his right to this election, cannot vary in a 
court of equity their rights inter sese. 

3. Whoever has bona fide acquired a specific 
right to a thing belonging to a debtor is entitled 
to hold it against all persons who cannot show 
a higher equity. 

1 [Reported by Charles Sumner, Esq.] 



4. A surety is entitled to the protection of ai 
coixrt of equity; also sub modo to the benefit 
of all the securities which the creditor has. 

[Cited in Lyon v. EoJhng, 9 Ala. 403.] 

Bill in equity [by Timothy Wiggin against 
John Dorr]. The facts of the case were as- 
foUows: On the 5th of September, 1833, 
Robert Hooper, Jr., of Boston, as agent of 
the plaintiff, who is a resident banker in 
London, entered into an agreement with 
Messrs. Barrett & Brown, of Boston, where- 
by Stephen Jarvis, of the brig Tim, was au- 
thorized to value and draw bills at the Bra- 
zils upon the plaintiff, not exceeding £3,000* 
sterling, at sixty days' sight, for account of 
Messrs. Barrett & Brown, for the costs of 
shipments to be made for them, and put on 
board the said brig for the United States, 
upon condition that the invoices and hills of 
lading of the shipments should be forward- 
ed to Hooper at Boston, and consigned to his- 
order. The brig proceeded on her voyage^ 
the bills were drawn on the plaintiff, and 
duly paid; and the shipments (coffee) were- 
put on board, and were consigned to Hooper,, 
and safely arrived at Boston, in February,. 
1834, the invoice value thereof being about 
$17,185. A negotiation was then entered, 
into between Barrett and Brown, and Hoop- 
er, for the plaintiff, and Samuel Putnam, of 
the house of Barrow, Putnam and Company, 
of Antwerp, by which it was agreed that the- 
merchandise should be shipped to Antwerp, 
consigned to Barrow, Putnam and Compa- 
ny, for sale, and the proceeds of the sale- 
were to be remitted to the plaintiff, at Lon- 
don. It was further agreed that Barrett 
and Brown should procure insurance on the- 
merchandise for the voyage, payable, in case- 
of loss, to the plaintiff, as collateral security 
for the advance, so as above stated, made- 
by the plaintiff. The merchandise was ac- 
cordingly shipped in the same month, on, 
board of the brig called the Soule, for Ant- 
werp, consigned to Barrow, Putnam and 
Company. The Soule sailed on the voyage- 
on the 14th of the same month; but was 
never afterwards heard of, and is supposed 
to have foundered at sea. On the 8th of 
the same month Barrett and Brown procur- 
ed a policy of insurance to be underwritten 
by the American Insurance Company on the- 
said merchandise for the voyage, for the 
sum of $10,000, in the common form of the 
Boston policies; but did not, as had been 
agreed, cause the same policy on its face tO' 
be made payable in ease of loss to the plain- 
tiff. Hooper first discovered the omission 
about the 28th of June, 1834, and remon- 
strated with Barrett and Brown; and one- 
of the firm then, by an endorsement on the- 
policy, ordered the amount to be paid to the- 
plaintiff, in ease of loss. The American In- 
surance Compaay gave their assent in wrlt- 
hig on the policy to this assignment, reserving: 
to themselves all their rights expressed in the 
policy. The policy contained the following 
clause, common in the Boston policies. 'Ttt> 
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ease of loss tlie assured to abate one per cen- 
tum, and sueli loss shall be paid in sixty days 
after proof and adjustment thereof, the 
amount of the premium rate if unpaid, and 
aE sums due to the company from the as- 
sured when such loss becomes due being first 
deducted, and all sums coming due being first 
paid, or secured, to the satisfaction of the 
said president and directors, they discounting 
interest for anticipating payment." Another 
clause of the policy was in these words: "It 
is also agreed that this policy shall be void, in 
case of its being assigned, transferred, or 
pledged, without the previous consent, in 
writing, of the assurers." There was another 
policy of insurance underwritten by the Suf- 
folk Insurance Company, on the same goods, 
for the same voyage, for $10,000, on which 
similar indorsements were made. On the 17th 
of September, 1833, Barrett & Brown obtained 
from the American Insurance Company a loan 
■on bottomry of ?7,000, on a bottomry bond, 
executed by Barrett & Brown, as principals, 
and by the defendant, John Dorr, as surety, 
for the term of twelve calendar months, upon 
the bottom and freight of the brig Tim. The 
particular terms of the bond need not be stat- 
ed. The rislv safely ended, and the money 
became due to the company in November, 
1S34. Some time before the 27th of April, 
lS3o, but how long before does not appear, 
Barrett & Company having failed, the insur- 
■anee company, through their president, repre- 
sented to Dorr that they should look to him 
for payment of the bottomry bond. The de- 
fendant. Dorr, protested against the claim, 
and insisted that the company ought to take 
possession of the brig Tim, and sell her, and 
apply the proceeds to discharge the debt, and 
If the proceeds were not sufficient to retain 
from the loss which should become due on the 
foregoing policy as much as would cover the 
"balance due to the company on the bond. 
Dorr afterwards took the advice of counsel on 
the subject, and gave notice to the president 
of the company that he should insist upon such 
retainer, and resist payment. The company 
afterwards sold the brig Tim. And it was 
agreed between the company and Doit, that 
they should retain from the loss on the policy 
sufficient to cover the balance (about §2,826.- 
12), he. Dorr, undertaking to defend the com- 
pany against any claim of the plaintiff there- 
for. The company accordingly deducted the 
"balance, and paid the residue, after some oth- 
er deductions to the plaintiff. The present 
bill was brought by the plaintiff against Dorr, 
to recover from him the sum of $2,826.12, so 
retained, upon the ground of a superior equity 
in the plaintiff. 

0. P. & B. R. Curtis, for plaintiff. 
W. J. Hubbard, for defendant. 

STOBY, Circuit Justice. Under the cir- 
cumstances of this case, for there is no real 
controversy as to matters of fact, the ques- 
tion arises, whether the plaintiff is entitled 



to the relief, which he seeks. And this must, 
in my judgment, mainly depend upon the 
question, whether he has a superior or equal 
equity with the defendant. If he has a su- 
perior equity, then, inasmuch as the only 
real controversy is between the parties be- 
fore the court, the insurance company hav- 
ing a clear right of retainer, there ought to 
be a decree in his favor for the full amount 
retained by the company, as a sum prima- 
rily to be paid by the defendant, in exonera- 
tion of the plaintiff. If there is an equal 
equity, then the question will arise, whether 
there ought not to be an apportionment equal- 
ly between the plaintiff and the defendant, 
of the sum so retained, as a common charge 
or burthen upon both of them. See cases 
cited in 1 Story, Eq. Jur. §§ 476, 484, 497- 
502, 634; Aldrich v. Cooper, S Ves. 382. 

I have said that the main question is, as to 
the equities between these parties before the 
court. For I cannot for a moment enter- 
tahi the notion, that, in a court of equity, 
however positive may be the right of a cred- 
itor to retain or recover a debt from one of 
two parties, or out of one of two funds, his 
election to retain or recover from the one or 
the other can change their rights inter sese. 
That would be to say that a creditor might 
by his own caprice of choice, or exercise of 
discretion or private friendship, disturb the 
rights of third persons, or injuriously affect 
or extinguish their remedies. We all know, 
that in the common case, where a creditor 
may resort to two funds to discharge his 
debt, a court of equity will compel him to 
take satisfaction out of one, when the rights 
and interests of third persons are concerned 
in the other fund; and that, if he has taken 
satisfaction out of the latter, such third per- 
sons will often be substituted to his rights 
in the fund which he has left untouched.- 
That' constitutes the old head in equity of 
marshalling securities, In respect to which 
one need not do more than to refer to Lord 
Eldon's judgment in Aldrich v. Cooper, 8 
Ves. 382, 391-394, and to the common ele- 
mentary treatises on the subject. See 1 Sto- 
ry, Eq. Jur. c. 12, §§ 633-645, and the re- 
porter's note to Averall v. Wade, Lloyd & 
G. 261-269; Clifton v. Burt, 1 P. Wms. 679, 
Cox's note, 1; Lanoy v. Duchess of Athol, 2 
Atk. 446; Aldrich v. Cooper, 8 Ves. 382. 
Indeed, the principle goes further; and a 
mortgagee, who has two funds, as against 
other specialty creditors, who have but one 
fund, will, in case of bankruptcy or insol- 
vency of the debtor, be compelled first to re- 
sort to the mortgage security; and will be 
allowed to claim against the common fund 
only what the mortgaged estate is deficient 
to pay. Greenwood v. Taylor, 1 Buss. & M. 
185, 187. I must treat this case exactly as if 
the insurance company were parties to this 
bill, and before the court; and the question 
was, which, as between the plaintiff and the 
defendant, ought to be decreed to pay them 
the debt. Then, how stands the present ease 
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:as to the equities between the plaintiff and 
the defendant? In the first place, It is plain, 
that the plaintiff advanced his money on 
the bills of exchange, drawn for the benefit 
of Barrett & Brown, on the double security 
of the original consignment of the merchan- 
dise to Hooper at Boston, and the policy un- 
derwritten on the voyage from the Brazils 
to Boston. When the new arrangement was 
made between the parties at Boston, by which 
the merchandise so subjected to the plain- 
tiff's lien under the original consignment 
was to have a new destination to Antwerp, 
it is equally plain, that there was no in- 
tention to yield up this lien for the advances; 
but solely to further the interests of Bar- 
rett & Brown by a sale of the merchandise 
in Europe, the proceeds to be remitted to the 
plaintiff in London against these advances. 
I consider it manifest, that Barrow, Putnam 

. -& Co., to whom the consignment for sale at 
Antwerp was made, were parties to this ar- 
rangement, and bound thereby; and if they 
had received the consignment, and sold it, 
they would have been responsible to the 
plaintiff for the remittance of the proceeds; 
4ind If they had diverted them to any other 
purpose, they would have been liable for a 
gross departure from duty. The policies, 
procured from the American and Suffolk 
Insurance Companies, were a part of the 
rsame arrangement, to secure the plaintiff a 
full fund of indemnity, in case of the non- 
4irrival of the consignment and a loss thereof 
by the perils insured against. He stipulated, 
therefore, in Ueu of his lien on the original con- 
signment, for a lien on the proceeds of the 
property, and also for a lien on the policies 
for the voyage from Boston to Antwerp. 
That stipulation, so far as respects the poli- 
cies, was not punctiliously performed by 
Barrett & Brown; but the omission has since 
been cured by tneir assignment upon the 
policies, so far as it was capable of being re- 
■dressed. 

Now, what was the intention of Barrett & 
Brown, and Hooper, the agent of the plain- 
tiff, in regard to these policies. Was it, 
that the plaintiff should have the full securi- 
ty of the whole value of the property con- 
signed to Antwerp by means of these poii- 
-eies? Or so much only, as might remain aft- 
■er the deduction by the offices of all sums, 
which were due, or might become due to 
them, according to the clause in the policies 
already cited? If the latter, then it is plain 
that these policies might, in reality, be no se- 
em-ity at all to the plaintiff, or a very limited 
security, because the outstanding claims of 
the offices might absorb the whole, or a large 
part of the insurance, in case of a total loss. 
It Is difficult, even for a moment, to con- 
template the arrangement to have been made 
Tvith any such intention, or upon any such 
-contingency. The object of the parties evi- 
dently was to substitute another arrange- 
ment for the present fixed rights of the 
plaintiff over the property, by giving him an 



(Case No. 17,625) WIGGIN 



equivalent security, in each of the alternatives 
involved in the new voyage, viz., by an appro- 
priation of the proceeds of the property on 
the sales, in case of a safe arrival at Ant- 
werp, or of the proceeds of the policies in 
case of a loss and non-arrival. Nor is it by 
any means an unimportant circumstance 
that Hooper, at the time of this arrangement, 
was wholly ignorant and unsuspicious of any 
subsisting claims of the insurance compa- 
nies, and especially of the claim of the 
American Insurance Company, on the bottom- 
ry bond. The common clause in the policies, 
entitling the companies to deduct from any 
loss the amount- of their claims, would not 
instruct him as to the actual existence of 
such claims; and the agreement, that the 
policies in case of loss should be payable to 
the plaintiff, wouLd disarm him of any sus- 
picion of tliat nature. To me it appears per- 
fectly clear that the whole arrangement pro- 
ceeded upon the basis, that in case of loss, 
the whole sum of ten thousand dollars, in- 
sured by each of the policies, was to belong 
to the plaintiff, as a fund out of which his 
advances were to be satisfied. The assign- 
ment contemplated by the parties was not 
an assignment of such part of these policies, 
as might remain, after deducting all the 
claims of the companies j? but an effective as- 
signment of the whole amount insured, as 
the only full and substantial security of the 
plaintiff. The rights of the companies 
against Barrett & Brown, in regard to other 
claims, not arising out of those policies, were 
one thing. The rights of the plaintiff, as 
between him and Barrett & Brown, were 
quite another thing. Barrett and Brown 
were understood, and meant to be under- 
stood by Hooper, as assigning to the plain- 
tiff the whole amount insured, and nothing 
less. If the assignment was not effectual, for 
the full amount, it was not, that it was not 
so intended; but that Barrett & Brown had 
not so large an interest to assign. 

Taking the case in this view, it seems to me 
dear, that the plaintiff has the superior equity. 
He is to be treated, not as a creditor of Bar- 
rett & Brown, trusting to their personal re- 
sponsibility; but as a creditor, lending his 
money upon specific seciu-ities, the consign- 
ment of the original cargo shipped at the Bra- 
zils, and the policies thereon, and then a sub- 
stitution of the security of the cargo and Its 
proceeds on the voyage to Antwerp, and thp 
attendant policies therefor. The plaintiff, 
then, may properly be considered, not as a 
mere surety, or a mere creditor in personam, 
but as a creditor, having a lien in rem, and 
stipulating for such a lien, as the foundation 
of his original advances, and of his subsequent 
extension 'of the original credit, and partmg 
with his original rights and securities for the 
advances. At the moment when he assented 
to the new voyage of tlie cargo to Antwerp, he 
stood as a purchaser pro tanto of the pro- 
ceeds of the sales, and of the policies in case 
of a loss. He advanced a valuable considera- 



WIGGIN (Case No. -17,625) 



[29 Fed. Cas.- page 1164]" 



tion therefor. He stipulated for, and was en- 
tilled to a specific lien in rem. As between 
himself and Barrett & Brown, from the mo- 
ment that these policies were underwritten, 
they belonged to him as his own securities, 
specifically pledged for the advances. If Bar- 
rett & Brown had died insolvent, their general 
creditors could not have touched the funds; 
but they must have stood bound by the plain- 
tifiE's claims. Here, then, we have the case 
of a creditor having a specific lien on the 
thing, coming in conflict with a surety, who 
has no such lien, and has not even stipulated 
for it It is true that as a surety he is enti- 
tled to the favor of a com-t of equity. But 
against whom and against what property? 
Certainly not against third persons, who have 
advanced then: moneys upon specific pledges, 
nor against the funds so pledged by a prior 
appropriation. The defendant stands as a 
surety trusting to the personal security of his 
principal, tailing no pledge, and preferring to 
have no lien on the fund. He insists that the 
company ought to retain the fund from the per- 
son to whom it was previously pledged, not 
upon the ground, that he originally trusted to 
it, or that he has been misled by it; but sim- 
per upon the groimd, that the company, hav- 
ing the fund in their hands, ought to apply 
it to his relief, rather'than to the relief of the 
plaintiff to whom it was previously pledged by 
a specific agreement. There is no doubt, that 
the claim is, bona fide, so made; and as 
against the principals themselves, there is no 
doubt that the relief ought to be granted; and 
that if there were any surplus in the fund, be- 
yond the advances of the plaintiff, it ought to 
be applied to his relief. But the difficulty lies 
in seeing how his claim is to prevail against 
the plaintiff, who is equally a bon9. fide cred- 
itor, and has acquired against all the world 
but the company, a specific pledge of it for 
his indemnity for his advances. In truth, the 
defendant has not even a general lien in this 
case. His whole equity is to be wrought out, 
if at all, through the equity of Barrett & 
Brown, who in respect to the plaintiff, have 
no equity; but stand as persons m delicto. 
In respect to liens, courts of equity constantly 
make a difference between those which are 
specific and those which are general. The 
former will prevail over the latter, whenever 
the claim can be satisfied elsewhere. Thus, if 
a party indebted by judgment, settles one of 
his real estates, on which the judgment is a 
lien, with a covenant against incumbrances, a 
court of equity wiU relieve the settled estate 
from that lien, and throw it upon the unset- 
tled estates. And subsequent judgment cred- 
itors have no right to displace the rights of 
parties claiming under such a settlement, even 
though it may be defective in some of its pro- 
visions; and cannot call upon such parties to 
contribute towards the extinguishment of the 
prior judgment; and Si fortiori cannot insist 
upon the prior judgment being satisfied out of 
the settled estates. That was the very case 
of AveraU v. Wade, Lloyd & G. 252, where 



Lord Chancdlor Sugden elaborately discussed 
the subject; and toolc the distinction between 
eases, where the rights of third persons were 
concerned, in marshalling secm*ities, and 
where they were not. In delivering his judg- 
ment on that occasion, the learned judge saidt 
"A judgment creditor has not any specific lien 
on the land. He has only a general lien over- 
all the estate of his debtor. A general cred- 
itor does not stand hi the same right as a spe- 
cific incumbrancer; and therefore in ninety 
cases out of one hundred, he cannot have any 
relief against a mortgagee, having a speeifie- 
lien." Now, the defendant in this case does 
not stand so high as a judgment creditor, for- 
he has not even a general lien. On the other- 
hand, the defendant here is a specific hieum- 
brancer; he has a specific lien on the fund 
for an express valuable consideration. Even 
if the defendant had paid the bottomiy bond, 
his claim against the principals would have 
been that of a simple contract creditor, and 
not of a specialty creditor. That is clear 
from Gopis v. Middleton, 1 Turn. & R. 224; 
Jones V. Davids, 4 Euss. 277; Hodgson v. 
Shaw, 3 Mylne & K, 189; Dowblggen v. 
Bourne, 2 Younge & 0. Exch. 471;"^ and Keed 
V. Norris, 2 Mylne & 0. 361. 

But, then, it is said, that it is a general rule 
In equity, that a sure^ is entitled to the bene- 
fit of aU the securities, which the creditor has. 
That is true, as Gopis v. Middleton, 1 Turn. 
& R. 229; Mayhew v. Criekett, 2 Swanst 185, 
191; Wade v. Goope, 2 Sim. 1S5; and Hays 
V. Ward, 4 Johns. Ch. 123, 129,— fully estab- 
lish. But then it is to be understood with 
all the qualifications belonging to the doctrine. 
Against whom is he entitled to these securi- 
ties? Certainly not against persons who have- 
a prior or higher equity; but solely, as these 
very cases show, against the principal and 
those who claim those securities by a posterior 
and dependent equity. The doctrine has oth- 
er qualifications. It does not apply except to- 
securities taken for the veiy debt, and the 
whole debt, and not to cases where the se- 
curity is taken by the creditor for other debts,, 
or for a distinct part of the same debt. Wade- 
v. Goope, 2 Sim. 155, is direct to this point. 
See, also, Goope v. Twynam, 1 Tm*n. & R. 
426, 429. Lord Bldon in Copis v. Middleton^ 
1 Turn. & R. 229, said: "It is a general rule, 
that in equity a surety is entitled to the bene- 
fit of all the securities which the creditor has 
against the principal. But," he adds, "the- 
nature of these securities must be considered." 
Now, if one were disposed to refine upon the- 
subject (which, however, I am not disposed 
to do), it might be truly said that this policy 
was never imderwritten by the insurance com- 
pany, with a view to any security at all upon 
the bottomry bond. The fact, that, in the 
event of the loss, it gave them the collateral 
right of retainer for that debt, was accidental, 
and not foreseen or designed. The policy was 
in no just sense taken as a security. It was 
rather a collateral right of set-off, arising from 
that transaction of all claims in general 
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against tbe assured. But it is not wortli 
while to dwell on this peculiar circumstance. 
The real question, between the parties before 
the court, stripped of aU luiimportant circum- 
stances, is, which has the best right to the 
fund secured by this policy, the assignee of it 
for a valuable consideration, without notice, 
•or a personal creditor of the assured, to whom 
it has never been assigned, or promised to be 
-assigned. It is certainly not easy to frame 
.a doubt in equity, when the case is thus put; 
that he, who has a jus ad rem, and a jus in 
-re, ought to be preferred to a creditor or sure- 
ty, who has neither a jus ad rem, nor a jus in 
re. The principle in equity, I take to be, that 
he, who has, bona fide, acquired a specific 
xight to a thing belonging to a debtor, is enti- 
tled to hold it against all persons, who cannot 
«how a higher equity. The right of the plain- 
tiff, so far as Barrett & Brown are concerned, 
•attached to this policy from the first moment 
-of its existence, although not consummated 
by an actual assignment, imtil long after- 
wards; and then the maxim applies, as to aH 
■persons claiming an equity through Barrett & 
Brown (which is all, that the defendant, as a 
■surety, can claim), "Qui prior est in tempore, 
jpotior est hi jure." I agree, that in this case, 
both parties are, in a general sense, equally in- 
nocent, and equally deserving. But one has a 
title to the property itself; the other has only 
Ji general daim to equity, not disturbing the 
•superior rights of others. 

Upon the whole, my judgment is, that the 
•plaintiff has clearly the prior and superior 
equity to the whole of this fund; and in this 
view of the matter, it is wholly imneeessary 
to consider the question of contribution, which 
would arise, only if the equities were equal. I 
treat the case, as it has been treated at the 
Ijar, exactly as if the insurance company were 
jiow a party to the bill; and the question was, 
whether the company ought first to claim their 
'debt of the defendant on the bottomiy bond, or 
to retain it out of the loss on the policy. I 
i:hink the equity of the plaintiff clear, to have 
the debt remain, where it primarily was, a debt 
■^n the bottomry bond, to be paid by the de- 
fendant, and not a debt to be deducted out of 
-the policy. The company have two funds to 
resort to, and they are bound in equity to seek 
-satisfaction first from the original parties to 
the bottomry bond. As the company have re- 
tained the amount out of the funds assigned 
to the plaintiff, he has a right to be substituted 
in equity to their claim on the bottomiy bond. 
The case very much resembles that put by 
Lord Eldon in Aldrich v. Cooper, 8 Ves. 388, 
where, in bankruptcy, the crown by extent 
lays hold of all the property of the bankrupt, 
-even against creditors, in which the crown 
will be confined by the court to such property, 
as will leave the securities of incumbrancers 
-effectual. And Lord Eldon on that occasion, 
.added: "This has been carried to a great ex- 
tent in bankruptcy; for a mortgagee, whose 
interest in the estate was affected by an ex- 
lent of the crown, has found his .way even in 
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a question w.'th the general creditors to this 
relief; that he was held entitled to stand in 
the place of the crown as to those securities, 
which he could not affect, per directum, be- 
cause the crown affected those in pledge to 
hhn." Substitute the name of the insurance 
company for that of the crown, and the pres- 
ent case is, in substance, that put by Lord 
Eldon, the right of retainer performing the 
same functions as those of the extent. 

My judgment accordingly is, that the plain- 
tiff, having a superior equity, has a good title 
to the relief he seeks; and that a decree ought 
to pass, that the defendant do pay over to him 
the sum of $2,826.12; which has been re- 
tained by the insurance company, in discharge 
of their daim under the bottomry bond. 
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WIGGINS et al. v. EUROPEAN & N. A. BY. 
CO. et al. 

p. Hask. 122.] i 

Circuit Court, D. Maine. Jan., 1868. 

Jdeisdiction op Federal Coubto— Diverse Cit- 
izenship — CoRPOUATE Stock Held 
i:t Tkust— Isjonction. 

1. The circuit court has jurisdiction in equity 
in the district of Maine over a respondent, a 
citizen of New Hampshire, found in this district 
and here served with process, when all the ora- 
tors are citizens of other states, and all the 
other respondents are citizens of Maine. 

2. Contractors for the building of a railroad, 
having stock of the railroad company as secu- 
rity for their contract, hold such stock for the 
common benefit of themselves and others whom 
they have admitted to share in their contract, 
and must deal with such stock accordingly. 

3. The person holding such stock for the com- 
mon interest of himself and associates, will be 
restrained in equity from voting it in violation 
of the orders of an executive committee, ap- 
pointed by the joint owners of the stock under 
a contract by which it is held for the common 
good. 

4. An injunction should only be granted in 
clear cases, and with extreme caution. 

In equity. Bill, brought hj Wiggins, a citi- 
zen of Massachusetts, Case, Thompson and 
Bradley, citizens of Pennsylvania, Dennison 
and Smith, citizens of Ohio, and Brink, a 
citizen of New Jersey, against the European 
and North American Railway Company, 
John A. Poor, Allen Haines, and Charles J. 
Gilman, citizens of Maine, and Geo. H. 
Pierce, a citizen of New Hampshire, found 
and served with process in Maine, praying 
for an . injunction. * The bill charges that 
one of the orators, Wiggins, is the owner of 
nine shares of the capital stock of the cor- 
poration, and that all of them have a joint 
interest with Pierce, one of the respondents, 

1 [Reported by Thomas Hawes Haskell, Esq., 
and here reprinted by permission,] 
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in 574 shares of the stock of the corpora- 
tion, standing on the company's boolsis in 
the name of Pierce and one Blaisdell, "who 
with Pierce's assent had assigned all his 
interest in the same to the orator Case, and 
that the orators' interest in that stock was 
eight-tenths, and Pierce's interest in it two- 
tenths. 

Mr. Wiggins, pro se, and Josiah H. Drum- 
mond, for orators. 

William L. Putnam and Phineas Barnes, 
for respondents. 

FOX, District Judge. The bill avers, that 
in August, 1865, Pierce and Blaisdell con- 
tracted with the corporation to build the 
railroad from Bangor to St John; that in 
March, 1866, a supplementary contract was 
entered into between said parties, by which 
it was agreed that the contractors should 
furnish the funds for building the road to 
Winn, and that as security therefor, the 
bonds of said company then in its posses- 
sion and a major part of all the capital stock 
then issued should be put into the hands of 
contractors, and that 574 shares were so 
placed in their hands; that on the 8th of 
March, 1866, Pierce and Blaisdell, not being 
able to carry out their contract for building 
the road, transferred so much of the con- 
tract and of their interest therein, as would 
give and secure to Wiggins, Brink, Thomp- 
son, Bradley and Smith, each one-tenth, and 
to such other parties as might come in and 
join in the agreement two-tenths, and that 
under this agreement Case and Dennison did 
become parties and were also each entitled 
to one-tenth interest; that one Thos. W. 
Pierce was also to become interested to the 
extent of one-tenth of said contract, but 
that he parted with all his interest before 
any division of the profits of the contract 
could be made; that it was stipulated that 
one-tenth of the whole net profits should be 
first paid to Pierce and Blaisdell; that it was 
further stipulated, that this transfer should 
include and carry with it any assignment or 
agreement which Pierce and Blaisdell may 
have made to obtain control of the railway 
company and any other railroad connected 
with the enterprise of building and opening 
the same, and that these parties shall con- 
stitute a board of control, and manage all 
the affairs of said company, and may act 
by committee, agent or prosy, and may com- 
pose or select the board of directors; that 
said G-. H. Pierce, ^mith and George K. Jew- 
ett were appointed the executive committee 
of said parties and expended more than 
$300,000 on said road, and that Case was 
added to the executive -committee. 

It is further averred that John A. Poor, 
one of the respondents, and one of the di- 
rectors of said corporation, on the 23d day 
of Dee. last, presented to said directors a 
petition signed by himself, Gilman, Haines 
and others, requesting the directors to call 
a meeting of the stockholders of .said com- 



pany at the office of the company on the- 
13th day of January, 1868, to act on certain 
matters specified in said petition, and that 
under a by-law of said corporation authoriz- 
ing the directors to fix the time and place 
of all meetings of the stockholders except 
the annual meeting, the directors did call a 
meeting of said stockholders in all respects 
in accordance with said request of Poor and 
others, excepting that the time of the meet- 
ing was fixed for the second Tuesday of 
March, 1868, instead of Jan. 13th. 

The bill then charges that Poor, Oilman,. 
Pierce and Haines, conspiring and confeder- 
ating together for the purpose of injuring 
and defrauding your orators and embarrass- 
ing the business of constructing said rail- 
way by holding a meeting of the stockhold- 
ers of said company, and by means of said 
stock controlling said meeting, and so, by 
changing the officers or appointees of the 
company, and by the passage of votes and 
resolves hostile to the interests of your ora- 
tors, hinder, obstruct, and delay the con- 
struction of said railway and the work now 
being performed by your orators, did, on the- 
24th of Dec, 1867, present a petition to one 
Wm. H. McCullis, a justice of the peace in 
Penobscot county, requesting him to call a 
meeting of said stockholders to be holden.at 
the Bangor House on the 13th day of Janu- 
ary, A. D. 1868, for the purposes stated in. 
the former petition, and that thereupon said 
justice did issue his warrant directed to said 
Gilman, authorizing him to notify a meeting 
of said stockholders to be holden at the time- 
and place and for the purposes set forth in 
said application, and that said Gilman has 
notified said meeting accordingly. ^ 

The bill denies the authority of said Mc- 
Cullis as a justice to call said meeting, avers 
that there is no occasion or necessity for the- 
stoekholders to take action on any of the 
matters set forth in said warrant, and al- 
leges, that if said meeting is so held, the 
rights and interests of Wiggins as a stock- 
holder of the nine shares, and of all the 
complainants as associate contractors for 
the construction of said road, will be endan- 
gered, greatly injured, or totally destroyed; 
that Pierce had no right to sign said pe- 
tition as holder of said 574 shares, and 
has no right solely and alone to control 
said stock, or to vote on the same at any 
meeting of the stockholders of said com- 
pany, because the complainants are interest- 
ed, to the extent of 87 per cent, of said 
stock, and that the same cannot be control- 
led by Pierce or any other person, except the 
executive committee. The bill prays that 
the defendants may be enjoined from hold- 
ing said meeting on the 13th of January, or- 
attending the same, or acting therein, or at- 
tempting to act upon any of the matters 
named in the petition for the said call, and 
that Pierce may be ordered and declared to 
hold said stock in trust for the complain- 
ants and himself in the proportions they are 
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Interested in said contract, and subject to 
the order and control of tlie executive com- 
mittee, and may be restrained from voting 
on said stock at the meeting called for Jan. 
13th, or any other meeting, excepting under 
the direction and order of the executive com- 
mittee. 

All the respondents, with the exception of 
Pierce, are citizens of Maine, and upon serv- 
ice being made upon him in this state, he 
appears specially by counsel and objects to 
the jurisdiction of this court over him in 
this proceeding. His objection is, that as 
the complainants are not citizens of this 
state, each and all of the respondents who 
hold a material interest in the matter must 
be joined to give the court jurisdiction, and 
that the fact, that he v?as here found and 
served -with process, does not change the 
case and give jurisdiction lie being a citizen 
of New Hampshire. 

The 11th section of the judiciary act of 
17S9 [1 Stat. 78] gives this court jurisdiction, 
"when the suit is between a citizen of the 
state where the suit is brought and a citizen 
of another state." In Moffat v. Soley [Case 
No. 9,6SS] Mr. Justice Thompson says, "It 
was decided very early," 1806, by the su- 
preme court of the United States in the case 
of Strawbridge v. Curtiss, 3 Craneh [7 U. S.] 
267, that when the plaintiffs or defendants 
are numerous, or consisting of more than 
one person, each one must be capable of su- 
ing or being sued in the circuit court, in or- 
der to give the court jurisdiction, and this 
has been the uniform doctrine of the court 
ever since." The same doctrine is found in 
Craig V. Cummins [Case No. 3,331]; Taylor 
V. Cook [Id. 13,789]; Vattiei? v. Hinde, 7 Pet. 
[32 U. S.] 252. 

With this constijuction of the act of 1789, 
as made by the supreme court and many of 
the circuit courts, the act of Feb. 28, 1839 
[5 Stat. 321], was passed, which provides 
that, "when in any suit at law or equity 
commenced in any court of the United States, 
there shall be several defendants, any one 
of whom shall not be inhabitants of, or 
found within the district where the suit is 
brought, or shall not voluntarily appear 
thereto, it shall be lawful for the court to 
entertain jurisdiction, but the judgment or 
decree therein shall not prejudice parties not 
served with process, or not voluntarily ap- 
pearing to answer." 

What is the effect of this act upon the 
standing of Pierce before the court; has It 
changed the former law, and repealed the 
provision befor^ cited from the act of 1789 
so as to give the court jurisdiction over a 
party when service is made upon him, found 
in the district where the suit is pending? or 
was it intended to sustain the jurisdiction 
of the court oyer those who were properly 
before the court, and over whom it would 
have had jurisdiction, but for the non-join- 
der of other parties over whom the court had 
not jurisdiction. 
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In the case of Taylor v. Coolc before cited. 
Judge McLean, speaking of this act, says: 
"The decisions under the act of 1789, caused 
great embarrassment to the proceedings in 
the circuit court. Unless they could act on 
the interest of the defendants properly be- 
fore the court, without prejudice to those 
who were Interested, and who did not reside 
within the district, they could exercise- no 
jurisdiction in the case. To remedy this in- 
convenience, the act of Feb. 24J, 1839, was 
passed. Unless required by the act of con- 
gress, it would not be necessary that either 
party should be a citizen of the state whfere 
the suit is brought. This provision of the 
act of 1789 is not repealed by the other act, 
but is modified. It enables a party who is 
sued with others, but who does not reside in 
the district, voluntarily to become a party 
to the suit, and when this is done, the court 
can exercise jurisdiction over him the same 
as if he were a citizen of the district, and 
process had been served on him." 

In Commercial & B. R. Bank of Vicksburg 
V. Slocomb, 14 Pet. [39 U. S.] 64, this precise 
point is fully exammed by Mr. Justice Bar- 
bour, and he says: 'In the case of Straw- 
bridge V. Curtiss [supra], the supreme court 
decided that where there are two or more 
joint plaintiffs and two or more joint defend- 
ants, each of the plaintiffs must be capable 
of suing each of the defendants, in the 
courts of the United States in order to sup- 
port the jurisdiction. It was further con- 
tended, that all objection to the state of the 
parties in this ease was obviated by the act 
of congress passed Feb. 28, 1839. We con- 
sider the true construction of this act to be 
this. The 11th section of the judiciary act, 
after having prescribed the jurisdiction of 
the circuit courts as it regards the character 
of the parties by way of personal exemption, 
declares, 'tiiat no civil suit shaU be brought 
before either of said courts, against an In- 
habitant of the United States, by any origi- 
nal process, in any other district than that 
whereof he is an inhabitant, or in which he 
shall be found at the time of serving the 
writ.' Under the operation of this clause 
many difficulties occurred In practice, in 
cases both in law and equity, in which, by 
the principles governing courts both of law 
and equity, it was necessary to join several 
defendants, some of whom were, and others 
were not, inhabitants of the district in which 
the suit is brought. The act of 1839 was in- 
tended to remove these difficulties, by pro- 
viding that the persons not being inhabit- 
ants, or not found within the district, may 
either not be joined at all with those who 
were, or if joined, and they do not waive 
their personal exemption by a voluntary ap- 
pearance, the court may go on to judgment 
or decree against the parties properly before 
it, as if the others had not been joined. But 
it did not contemplate a change in the juris- 
diction of the courts as It regards the char- 
acter of the parties as prescribed by the ju- 
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■diciary act, and as expounded by this court; 
that is, that each of the plaintiffs must he 
■capable of suing, and each of the defend- 
ants capable of being sued, which is not the 
■case in this suit" 

Such was the opinion of the supreme court 
of the United States in 1810. In 1844 the case 
of Louisville, O. & C. E.. Co. v. Letson, 2 How. 
[43 U. S.J 497, was decided by the same 
court, in which an entirely different doctrine 
was declared. Mr. Justice Wayne, in the 
opinion of the court on p. 555, says: "After 
mature deliberation, we feel free to say that 
the Oases of Strawbridge and Ourtiss and 
that of the Bank and Deveaux were carried 
too far, and that consequences and infer- 
■ences have been argumentatively drawn 
from the reasoning employed in the latter, 
which ought not to be followed. The case 
of the Commercial & B, R. Bank of Vicks- 
burg T. Slocomb [supra] was most reluc- 
tantly decided upon the mere authority of 
those cases. We do not think either of them 
maintainable upon the true principles of in- 
terpretation of the constitution and the laws 
of the United States. We remark too, that 
the Oases of Strawbridge and Ourtiss and 
the Bank and Deveaux have never been sat- 
isfactory to the bar, and that they were not, 
especially the last, entirely satisfactory to 
the court that made them. They have been 
followed always most reluctantly and with 
dissatisfaction. By no one was the correct- 
ness of them more questioned than by the 
late chief justice who gave them. We think 
we may safely assert that a majority of the 
members of the court have at all times par- 



taken of the same regret. 



* * We do 



not hesitate to say, that" the act of Feb. 28, 
1839, "was passed exclusively with an intent 
to rid the courts of the decision in the ease 
of Strawbridge v. Ourtiss. We say that the 
act of 28th of February, 1839, enlarges the 
jurisdiction of the courts. We think, as 
was said in the case of Commercial & K. 
R. Bank of Vieksburg v. Slocomb, that this 
act was intended to remove the difficul- 
ties which oeemxed in practice, in eases 
both in law and equity, under that clause 
in the 11th section of the judiciary act, 
which declares 'that no civil suit shall be 
brought before either of said courts against 
an inhabitant of the United States, by any 
original process, in any other district than 
that whereof he is an inhabitant, or in which 
he shall be found at the time of serving the 
writ; but a re-examination of the entire sec- 
tion wiU not permit us to re-affirm what 
was said in that case, that the act did not 
contemplate a change in the jurisdiction of 
the courts as it regards the character of the 
parties.* " 

The ease of Strawbridge v. Ourtiss being 
no longer recognized as correct, all the other 
decisions founded upon it fall with it, and I 
am compelled to hold that the court has 
jurisdiction over Pierce in this process. 

What then are the rights of these com- 



plainants as against Pierce in and to the con- 
trol of the 574 shares of stock. These shares 
were placed in the hands of Pierce and 
Blaisdell under the agreement of March 21, 
1866, between them and the company, that 
they would build the road to Winn, furnish- 
ing the necessary funds, "provided the bonds 
of said company now in its possession, and 
a major part of the stock of the company, 
are put into the hands of said contractors 
and their associates, as security for the pay- 
ment of the money which they shall ad- 
vance for doing said work." 

On the ^th day of May, 1866, Pierce and 
Blaisdell entered into an agreement with all 
of these complainants, except IDennison and 
Case, who afterwards by its terms were 
permitted to become parties, and the rights 
of the complainants and G. H. Pierce must 
depend on this contract and agreement. 
There is no evidence of any fraud having 
been practiced in relation to it, but all par- 
ties have recognized it and acted under it, 
and Blaisdell has since assigned all his in- 
terest in the contract for building the road 
to Case. By this agreement, and the subse- 
quent transfer of Blaisdell, I hold that the 
complainants have become jointly interested 
with Pierce in the contract for building the 
road, and in their rights to this stock, what- 
ever they may be, to the extent of 87 per 
cent, in common with Pierce. The language 
is quite emphatic, "The said Pierce and 
Blaisdell do by these presents * * sell, as- . 
sign and transfer, so much of said contract 
and their interest therein to the said par- 
ties of the second part, as will give and se- 
cure to them the following interest and pro- 
portions to wit; to John H. Wiggins one- 
tenth, &c. * * It is understood and agreed 
that the foregoing assignment of said con- 
tract shall include and carry with it any 
arrangement or agreement which said Pierce 
and Blaisdell may have made to obtain con- 
trol of said railway, and also any other rail- 
road connected with the enterprise of build- 
ing and operating the same if the parties 
hereto desire. * * * * Tjie said parties 
shall together constitute a board of control, 
and shall manage all the affairs of said com- 
pany, and may act by committee, agents or 
proxy, and may compose or select the board 
of directors," This last paragraph is quite 
important, as in the call for this meeting 
of the stockholders, one article is In rela- 
tion to election of directors. 

A board of control, called the executive 
committee, has been selected, of which 
Pierce is a member, and this assignment has 
been assented to by. the railroad company, 
and they have been recognized by the com- 
pany as the contractors by a formal vote of 
the directors on their written application. 
Pierce and the complainants are therefore 
joint contractors for building this road, and 
he is bound hj the terms of this agreement 
to hold and manage this stock for the com- 
mon profit and benefit, to be governed and 
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controlled by the executive committee in re- 
lation to it, and to obey their directions as 
to the votes to be cast at the election of 
directors, and in all other re'spects to repre- 
sent their wishes and instructions concern- 
ing this property, at aU meetings of the 
stockholders. "Courts of equity will inter- 
fere, by way of injunction, to prevent a par- 
ner, during the continuance of the partner- 
ship, from doing any acts injurious thereto, 
or from violating the rights of the other par- 
ties, or his duty to them," 1 Story, Eq. Jur. 
§ 669. 

An injunction is asked against the cor- 
poration and certain other stockholders to 
restrain them from holding the meeting of 
the stockholders on the 13th instant, on the 
ground that the meeting is not legally called, 
and that the complainants fear some action 
may take place at the meeting hostile to 
their interests. In their relation of con- 
tractors for building the road, I do not think 
they have the least pretence to ask for an 
injunction; and I understand, that at the 
hearing, this ground was abandoned, al- 
though the bill as drawn certainly presents 
this as one reason for the request. 

The other stockholders have no interest in 
the nine shares of the capital stock held by 
Wiggin, and I do not think that they can 
invoke the aid of the ownership of that 
stock, and of Wiggin's rights as a stoclchold- 
er to obtain the injunction; there should be 
a common joint relation on which all can 
stand to obtain a common benefit. It is 
therefore on account of their equitable rights 
in the stock standing in the name of Pierce 
and Blaisdell, upon which alone they can 
ask for the action of the court. They are 
not known on the records of the company as 
stockholders, and there may be grave doubts 
whether a corporation or its members are 
bound to know or acknowledge the rights 
of any other parties as stockholders at their 
meetings, than those who are so disclosed by 
the books and records of the corporation. 

I am not quite certain that the meeting of 
Jan. 13th is not legally called, and that the 
magistrate wag not authorized to issue his 
warrant. This depends upon the construc- 
tion of the by-law of the corporation touch- 
ing this matter, which is somewhat doubtful 
and uncertain, and which I do not think I 
should be justified in passing upon conclu- 
sively in this proceeding. 

In speaking of the power of a court of 
equity in issuing injunctions, Mr. Justice 
Story says, "The exercise of it is attended 
with no small danger, both from its sum- 
mary nature and its liability to abuse. It 
ought, therefore, to be guarded with extreme 
caution, and applied only in very clear 
cases." 2 Story, Eq. Jur. (10th Ed.) § 959b. 

Mr. Justice Baldwin in Bonaparte v. Cam- 
den & A. R, Co. [Case No. 1,617], says, 
"There is no power the exercise of which is 
more delicate, which requires greater cau- 
tion, deliberation, and sound discretion, or 
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more dangerous in a doubtful case, than the 
issuing an injunction; it is the strong arm 
of equity, that never ought to be extended 
unless to cases of great injury, where courts 
of law cannot afford an adequate, or com- 
mensurate remedy in damages. The right 
must be clear, the injury impending or 
threatened, so as to be averted only by the 
protecting preventive process of injunction; 
but that will not be awarded in doubtful 
eases, or new ones, not coming within well 
established principles; for if it issues er- 
roneously, an irreparable injury is inflicted, 
for which there can be no redress, it being 
the act of the court, not of the party who 
prays for it. It will be refused till the 
courts are satisfied that the case before 
them is of a right about to be desti*oyed, 
irreparably injured, or great and lasting in- 
jury about to be done by an illegal act." 

The case as presented does not satisfy me 
that it would be a proper exercise of my 
discretion to grant the injunction as prayed 
for against the other respondents, and it is 
therefore denied; but I think the complain- 
ants are entitled to an order restraining 
Pierce, his agents and proxies, from voting 
upon, or representing the 574 shares of stock 
standing in the n ime of Pierce and Blaisdell, 
excepting under the direction and order, or 
with the assent of a majority of the execu- 
tive committee of the complainants. It is 
so ordered. 
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WIGGINS V. WIGGINS. 

[1 Cranch, G. C. 299,] i 

Ciroiit Court, District of Columbia. March 
■xerm, 1806. 

Depositions— Time of Taking. 

A deposition, taken more than sis months aft- 
er replication, in a chancery suit, cannot be read 
at the hearing, unless taken by consent, or by 
order of the court, or out of tlie district. 

Bill, answer, replication, and dedimus 
awarded in October, 1804. The cause was 
set for hearing in October, 1805. A deposi- 
tion was taken in July, 1805. 

Mr. Taylor objected, that the deposition 
being taken more than six months after the 
replication, could not be read as evidence 
on the hearing. See Act Assem. Va. Nov. 
29, 1792, p. 67, § 46. 

Mr. Swann, contra, contended, that the 
act of assembly means six months after the 
cause is set for hearing. 

Mr. C. Lee and Mr. Simms stated the prac- 
tice to be as stated by Mr. Swann. 

But THE COURT said, that the words of 
the act of assembly, were too clear and pos- 
itive to admit of a doubt, and this court 
cannot say, that a practice, not sanctioned 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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l)y any Judicial decision, and in opposition 
to the express words of the act, is a correct 
practice. 



WIGGLBSWORTH (UNITED STATES v.). 
See Case No. 16,690. 
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WIGHT et al. v. CURTIS. 

[11 Hunt, Me.-. Mag. 553.] 

Circuit Court, S. D New York. 1845. 

Customs Ddties— Damaged Goods— Appkaisement 

AXD Survey — Authobitv op Coixeotok 

— EEPUSAii OP Appkaisement. 

1. No act of congress having designated any 
form or mode of proof to he made, of dam- 
age to goods on the voyage of importation, to 
lay the foundation for an appraisement, the 
collector is bound to order it on reasonable evi- 
dence of such damage. If he does not object 
to the form of proof when presented, he cannot 
raise such objection at the time when sued 
for not calling such appraisement. A request 
to the coUectoi to have an appraisement by 
merchants, appointed pursuant to the act of 
1799 [1 Stat. 627]. is to be regarded an appli- 
cation to have it made according to the existing 
law. 

2. The 52d section of the act of March 2, 
1799, does not require a survey of goods, dam- 
aged on the voyage of importation, to be made 
previous to an appraisement of damages for 
the purpose of an abatement of duties. If 
such survey is necessary, the master and ward- 
ens of the port are not "the proper officers," 
within the meaning of the act to make it. 

3. After a collector has ordered goods to a 
public store, becau e of damage on the voyage 
of importation, he has no authority to require 
a survey of such goods, in order to their ap- 
praisement. 

4. When an appraisement is refused, the de- 
terioration of the goods may be proved by wit- 
nesses; and the collector is liable, in an ac- 
tion for damages, to pay the difference between 
the duties exacted by him, and those the goods 
ought to have been charged with. 

[This was an action by Edward Wight, 
William Sturgis, and William Shaw against 
Edward Curtis, to recover back 60 per cent, of 
certa^ duties paid under protest.] 

BETTS, District Judge. In the decision of 
this case, I shall forbear the review of several 
topics, discussed with great fulness and learn- 
ing. Under the construction I give the o2d 
section of the act of 1799, it does not become 
necessary to consider the origin of the pow- 
ers of the port-wardens of this port, or the just 
extent of those powers under the statutes of 
the state, or the eonveniency or fitness of the 
usage prevailing with the custom-house here, 
to call for their official certificates in cases of 
goods damaged on the voyage of importation, 
for which a deduction of duties shall be claim- 
ed; nor to Investigate and determine the right 
of marine surveyors, under private appoint- 
ment, to perform that service. 

The facts presenting the question in contesta- 
tion between the parties, are, that the ship 
Sheffield, when coming into this port in No- 



vember, 1S43, and in charge of a pilot, ground- 
ed in a heavy wind, and filled and sunk. She 
was subsequently raised, and towed to the 
city, and her cargo imladen; and, by consent, 
and at the instance of the parties interested, 
it was ordered by the collector to be deposited 
in a public store-house. The dutiable goods of 
the libellants, on board the ship, were dam- 
aged by sea-water on the occasion, to the 
amount of 60 per cent, on their value. The 
libellants' produced certificates of the port- 
wardens of surveys of all their packages, ex- 
cept one; and asked, and had allowed them 
by the collectoi, an appraisement of the dam- 
ages so incurred by those packages. In re- 
spect to the package in question, the libel- 
lants offered to the collector the sworn survey 
and appraisement of Alexander Cartwright 
(representmg himself to be a person "selected 
by the parties interested, to survey, appraise, 
arbitrate, and judge of vessels and goods ar- 
riving damaged, or becoming damaged in the 
port of New York"), certifying that he had 
taken a strict and careful sui-vey of the goods 
in question, and found them to have been 
damaged on the voyage of importation. Also, 
the deposition of the master of the ship, prov- 
ing the wreck, and injury to the cargo in con- 
sequence. An exception was taken, on the 
argument, to the admissibility of this depo- 
sition, because the attestation was taken be- 
fore a state magistrate, not authorized to ad- 
minister oaths to be used in the United States 
tribunals. I think this objection cannot pre- 
vail; for the attestation on oath, to such a 
document, is not required by any act of con- 
gress; and if it had been, the collector should 
have refused to receive the affidavit, because 
of defect of authority in the officer taking the 
oath, so that the irregularity might have been 
rectified at the time; and he cannot be per- 
mitted to start the objection on the final argu- 
ment This acceptance of the deposition will 
be deemed a waiver of any informality in the 
jurat, particularly as the paper was addressed 
to him, and was to have no other operation 
than to guide the decision on the daim of the 
importer to have his goods appraised. 

The collector, by his letter of November 23. 
1843, to the plaintiffs, stated that, according 
to the instructions which he had received 
from the secretary of the treasury, the certifi- 
cate of damage must be given by a port- 
warden; and added "that, if within ten days 
after the landing of the goods, such certificate 
shall be presented, orders will be given for an 
appraisement." The pai-ticulai* certificate not 
being furnished, the appraisement was re- 
fused, and the libellants paid the full duties 
charged (?103.14) on this paelcage, making 
their protest at the time, and then brought 
this action In a state court, to' recover back 
60 per cent thereof (beuag $67.05), with inter- 
est from November 25, 1843. The action was 
removed to this court pursuant to the act of 
congress of March 3, 1S33,— 8 Laws [Bior. & 
D.] 792. § 3 [4 Stat 633]. A letter of the sec- 
retary of the treasury, dated July 13, 1843, 
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to the collector, ratified his deeisioB in a pre- 
vious case, rejecting the certificate of damage 
given by the marine surveyors appointed hy 
the chamber of commerce and board of under- 
writei-s of the port of New York, and approved 
the practice of requiring the certificate of 
damage to be given by the port-wardens, as 
not only in accordance with the fifty-second 
section of the act of 1799, but as that which 
most nearly conforms with its provisions. 
Some criticism was addressed on the argu- 
ment, to forms of the proofs of damage; and 
their sufficiency to establish the fact was ques- 
tioned; but, as the objection on the trial re- 
ferred essentially to their admissibility, and 
the fact and extent of damage was not made 
a prominent point, I shall regard the testi- 
mony, if competent, sufficient to have justi- 
fied the jury in finding for the plaintiffs; and 
the court, on a ease made, will draw the same 
inferences from the evidence that a jury would 
be warranted in drawing. 14 Johns. 215; 15 
Jolms. 409; 6 Gow. 632. It was also sug- 
gested that the collector rightfully refused the 
request of the plaintiffs, because they asked 
the appointment of merchant appraisers, con- 
formably to the act of 1799, when the act of 
1823 had abolished that mode of appraise- 
ment, and designated official appraisers, who 
alone possessed authority to make this ap- 
praisement. This was clearly a mere misap- 
prehension in the form of application— a mis- 
take which the collector did not regard; for he 
avowed his readiness to act under the applica- 
tion, on being furnished the particular certifi- 
cate he required; and, accordingly, the error 
of the plaintiffs, in the designation of the ap- 
praising officers, can stand in no way against 
their rights ia the matter. The court will re- 
gard it as the collector did— a request to have 
the appraisement made conformably with the 
law. 

The essential question to be disposed of is, 
then, whether the plaintiffs, on the facts and 
circumstances of this case, were bound to 
produce a certificate of the port-wardens be- 
fore an appraisement and a deduction of du- 
ties, because of such damages, could be claim- 
ed by them. This Inquiry turns upon the con- 
struction to be given the 52d section of the act 
'Of March 2, 1799. It enacts that "all goods, 
wares, or merchandise, of which entry shall 
be made incomplete, or without the specifica- 
tion of particulars, either for want of the orig- 
inal invoice or invoices, or for any other cause, 
or which shall have received damage during 
the voyage, to be ascertained by the proper 
officers of the port or district In which the said 
goods, wares, or merchandise shall arrive, 
shall be conveyed to some warehouse or store- 
house, to be designated by the collectoi*, in 
the parcels or packages containing the same; 
there to remain, with due and reasonable care, 
at the expense and risk of the owner or con- 
signee, under the care of some proper officer, 
until the particulars, cost, or value, as the case 
may require, shall have been ascertained, ei- 
ther by the exhibition of the original invoice 



or invoices thereof, or by appraisement, at the 
option of the owner, importer, or consignee, in 
manner hereafter provided; and until the du- 
ties thereon shall have been paid, or secured 
to be paid, and a permit granted by the col- 
lector for the delivery thereof. And for the 
appraisement of goods, .wares, and merchan- 
dise, not accompanied with the original in- 
voice of their cost, or to ascertain the dam- 
age thereon received during the voyage, it 
shall be lawful for the collector, and, upon re- 
quest of the party, he is required, to appoint 
one merchant, and the owner, importer, or con- 
signee, to appoint another, who shall appraise 
or value the said goods, wares, or merchan- 
dise, accordingly; which appraisement shall 
be subscribed by the parties making the same, 
and be verified on oath or affirmation, before 
said collector— which oath or affirmation shaU 
be in the form following, to wit," &c., &e. 
The usage at the customhouse, under this sec- 
tion, has always been, to exact a certificate 
preliminarily to ordering an appraisement on 
damaged goods; and the wardens of the port 
have been held "the proper officers" to give 
such certificates. On the part of the plain- 
tiffs, it is contended that the act supplies no 
authority for either of these requirements. 
The section recited directs goods, wares, and 
merchandise, to be conveyed to some ware- 
house or storehouse, on arriving in port, in ei- 
ther of two conditions:— First, when the entry 
of them shall be made incomplete, for any 
cause; and, second, when they "shairhave re- 
ceived damage during the voyage, to be as- 
certained by the proper officers," &c. In the 
first instance, it is plain, the coUeetor acts on 
his own view of the state of the entry, and 
without any extraneous evidence; but as, in 
the second instance, the cause for ordering the 
goods to a public store would not be apparent 
on the entry, or one which the collector would 
be supposed prepared to decide on his own 
inspection, there would seem to be the occa- 
sion for designating by law the circumstances 
which would require or authorize the order. 
This designation is supposed to be supplied by 
the statute. The terms employed in the act 
may probably admit this construction; and if 
the first clause is read by itself, such might 
be its more natural interpretation, because tlie 
inquiry which is to lead to the action of the 
collector is, whether the goods have received 
damage during the voyage; and the expres- 
sion, "to be ascertained by the proper offi- 
cers," might well be regarded as having ref- 
erence to the general proposition or idea of 
damage during the voyage, and not to dam- 
age simply in respect to its amount or extent. 
But the same expression is again taken up in 
the subsequent clause of the section; and con- 
gress, by the application of it there, would 
seem to regard the language as calling for a 
valuation of damages, and not merely the find- 
ing of the fact that damage had been recelved. 
This understanding of its import is again dis- 
tinctly indicated in the form of the oath; for 
the appraisers are required to swear that "the 
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packages have received damage, as we be- 
lieve, during the voyage of importation; and 
that the allowance by us made for such dam- 
age is, to the best of our skill and judgment, 
just." It is not to be supposed that congress 
would, in this clause and the oath, impose on 
appraisers the duty of ascertaining the fact 
of damage during the voyage, if, by the pre- 
vious clause, other officers were appointed to 
perform that very service; and it seems to 
me that the entire section, taken with the 
form of oath, denotes that it was intended to 
provide for no more than one ascertainment of 
damage in this behalf; and that, in this re- 
spect, the first clause in the section is to be 
considered subordinate to, or more completely 
fulfilled by the subsequent one. Although the 
language may be susceptible, and most nat- 
urally, of the interpretation given it by the 
collector, and the seeretaiy of the treasury, 
yet plainly no violence is done it, by under- 
standing it in the other sense; and the latter 
would most effectually harmonize all the pro- 
visions of the section. In aid of this exposi- 
tion, it is to be obsei-ved that the language 
is prospective, having relation to an act after- 
wards to be done, and that not necessarily be- 
fore the action of the collector, in ordering the 
goods to a public store. "Damage to be as- 
certained," and "to ascertam the damage," are 
correlative expressions, and indicate one and 
the same procedure; and that they are so 
used by congress, is plainly imported by the 
terms of the oath, "to ascertain and appraise 
the damage." This latter act must necessari- 
ly follow the deposit of the goods in a public 
store; and the language of the first section 
may very well be satisfied, even on the inter- 
pretation of the defendant, by having the sm-- 
vey posterior to the deposit in store. If, then, 
this ascertainment of damages by proper offi- 
cers must not indispensably be imd, previous 
to the deposit of the goods, and as the statute 
having provided for only one proceeding there- 
in, subsequent to such deposit, the entire sec- 
tion would most appropriately be read as hav- 
ing reference to the one act of ascertaining 
and appraising, designated and directed in the 
latter clause. 

I think, therefore, that, upon the true con- 
struction of the fifty-second section, the dam- 
age received during the voyage, to be ascer- 
tained by the proper officers of the port or 
district, mentioned in the first clause, is the 
same matter directed to be inquired into and 
determined in the after branch of this sec- 
tion; and that, accordingly, there is no au- 
thority in the act for requiring any other 
survey or appraisement. A more minute 
analysis of the terms of the section will con- 
duce to the support of this construction. If 
the provisions of the first clause call for a 
survey of the goods, by proper officers, as it 
is understood at the custom-house it stands 
in smgular contrast with the after provi- 
sion in that respect, in not naming the offi- 
cers who are to perform the duty; in not ex- 
acting the sanction of an oath from them; and 



in not rendering it obligatory on the collector 
to take the proceedings. The importer is 
supplied with no authority to compel the ac- 
tion of the collector; and if the firsr branch 
of the section is read as complete within it- 
self, it would seem that the merchant is 
placed entirely at the discretion of the col- 
lector, or can have no relief because of his 
refusal to call a survey, and the consequent 
deterioration of his property, unless through 
the tedious and precarious prosecution of the 
collector, for malfeasance in his office. Con- 
gress deemed the matter wortiiy of precise 
legislation, when they came to consider the 
equitable consequence of such injury to 
goods, on the rights of the importer and the 
interests of the revenue; and provided spe- 
cifically for enforcing and preserving their 
respective interests, by clear and precise en- 
actments in the after branch of the same 
section. Such incongruity would be reluc- 
tantly implied in the provisions of the same 
section; and the construction, therefore, 
which regards the whole subject-matter one 
and the same, and as provided for in a com- 
mon regulation, seems best adapted to up- 
hold the rights qf all parties, and fulfil the 
purposes of congress. This same course is 
pursued in the GOth section, in relation to 
vessels coming into port in distress. The 
regulation is minute and specific, in the de- 
scription of the officers who may make sur- 
veys, and as to the time and manner in 
which kindred services are to be obtained 
and rendered; and, whether state officers or 
merchant appraisers are employed, the act 
points out definitely when and how they are 
to act. This latter section supplies also a 
forcible argument against the application of 
the term "proper officers," used in the fifty- 
second section, to port-wardens; because it 
names them, or calls for other state officers, 
"usually charged with, and accustomed to 
ascertain the condition of ships or vessels 
arriving in distress." It is not to be sup- 
posed, if congress adopted in the previous 
section "port-wardens," under the general 
appellation of "proper officers," as well 
known to possess and exercise within the 
states the functions there called for, that in 
legislating further, on like subject-matters, 
they would, in the 60th section, name them 
specifically,-Jor describe the qualifications of 
the other officers who might be used. But 
it is to be remarked that the term "proper 
officers"' is twice used m the same paragraph 
of the 52d section; and, in the latter case, 
must necessarily refer to some custom-house 
officer, or one appointed under the authority 
of the revenue laws, because he is officially 
to take care of the goods ordered by the col- 
lector to be taken in store. 

It is not unworthy of observation, that the 
phrase, "proper officers of the port or dis- 
trict in which the goods, &c., shall arrive," 
does not apply to any public officers known 
to the laws of this state at the time the act of 
congress was passed; nor is it probable that 
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such officers were created in any of the other 
states. The powers of port-wardens do not, 
under the colonial or state statutes, extend 
beyond the port of New York (Act March 7, 
1759; 2 Smith & Livingston, 160; Act 14th 
April, 1784, 1 Greenl. 86), whereas the dis- 
trict of New York was, by the fifth section 
of the act of congress of March 2, 1799, as it 
had been by the act of July 31, 1789 [1 Stat. 
29], made to embrace nearly all the coasts, 
rivers, bays, and harbors of the southern 
part of the state,.' including those on the 
North river. The city of New York is, in the 
act^of 1789, and all subsequent ones, made 
the' port of entry; but it is manifest that 
there must be officers created under the acts 
whose powers extend over the entire dis- 
trict. It may be as important to have prop- 
er officers of the revenue in other harbors 
on the coast within the district, to tajse care 
of goods deposited there by the collector, as 
in that of New York; and it may become of 
equal importance to have appraisements 
made at such places, because the whole reg- 
ulation has reference to wreck or disasters 
at sea, and will necessarily be ample enough 
to meet the exigencies that are likely to rise 
in this behalf, in every part of the district. 
Again: the argument in favor of construing 
the 52d section, so as to have the expressions 
"proper officers of the port or district" ap- 
ply to port-wardens, rests upon the assump- 
tion that that class of officers notoriously 
possessed and exercised, under the state laws 
of the difCerent states, the power of making 
surveys of goods alleged to be damaged on 
the voyage of importation, and determining 
the fact whether such damage has been re- 
ceived. There may be ground to doubt the 
entire correctness of this assumption. By 
the colonial act of March 7, 1759, § 9, the 
master and wardens of the port of New York, 
for the time -being, are appointed surveyors, 
for surveying of all damaged goods brought 
into the said port in any ship or vessel; and in 
like manner, with the assistance of one or 
. more able carpenters, to survey all vessels 
deemed unfit to proceed to sea, &e. 2 Ijiv- 
ings. & Smith, 163. 

/n act was passed September 11, 1761. 
with a preamble that "whereas goods import- 
ed here, and insured in Great Britain, and 
elsewhere abroad, are sometimes sold in this 
city for the account of the insurers, and 
some persons, taking the advantage of their 
absence, have frequently made fraudulent 
sales, to the great prejudice of the insurers, 
Che undue gain of the assured, and detri- 
ment of the commerce of this colony; for a 
remedy therefor, it is enacted, that hereaf t«^)', 
all damaged goods to be sold for account of 
the insurers shaU be surveyed by the master, 
or one or more of the wardens of the port 
of New York for the time being, and such 
sale shall be made in his or their presence," 
&c,, &c. Van Scdaick's Laws N. Y. 394. 
This act was continued in force to January 
1, 1775. Id. 498. If this act is to be re- 
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garded as suspendmg or superseding that of 
L759, during its continuance, on its expira- 
tion, the latter probably revived; and, under 
the 35th article of the state constitution of 
April 20, 1777, continued in force until the 
passage of the act of April 14. 1784, by the 
state legislature. The 8th section of the lat- 
ter act is a re-enactment of the 9th section 
of the act of 1759, above recited. Jones & 
Vorick, Laws N. Y. 122; 1 Greenl. 89. The 
latter law, in substance, was continued un- 
der the various revisions of the statutes, till 
a revision and consolidation of the laws on 
this subject, by the act of February 19, 1819. 
5 Laws N. Y. 11. By the 5th section of the 
act, it is enacted that the master and ward- 
ens of the port of New York, or any two 
of them, with the assistance of one or more 
skilful carpenters, shall be surveyors of any 
vessel deem'ed unfit to proceed to sea, icc^ 
&c.; and in all eases of vessels and goods 
arriving damaged, and by the owner or con- 
signee required to be sold at public auction, 
on account of such damage, and for the ben- 
efit of underwriters out of the- city of New 
York, such sale shall be made under the in- 
spection of the master' and wardens, or some 
or one of them; which master and wardens 
shall, when required by the owner or con- 
signee aforesaid, certify the cause of such 
damage, &c.; and an after clause gives them 
$1.50 fees "for each and every survey on 
board of any ship or vessel, or at any store, 
or along the docks of the city of New York, 
on damaged goods," &c. This is, in sub- 
stance, a re-enactment of the provisions of 
the colonial law of 1761, above recited; and 
the language of the section clearly Indicates 
that it was based upon like reasons— and, as 
the existing law of 1784 must necessarily 
have been in view of the legislature, the 
implication is strong, if not conclusive, that 
the latter act was intended to limit the au- 
thority of port-wardens, in making surveys 
of damaged goods, to the single case therein 
designated. I am aware the vice-chancel- 
lor in this circuit has put a different con- 
struction upon the act of 1819, and has held, 
from the grant of fees for surveys on dam- 
aged goods, that the intention of the legisla- 
ture to make the powers of port-wardens as 
they had been under the act of 1784, is to be 
implied. This decision, it is understood, is 
in course of review before the chancellor, 
and it is not, therefore, to be regarded as 
authoritative on the point; and, with great 
respect for the learning of the distinguished 
judge who pronounced the opinion referred 
to, I think it must be at least matter of 
doubt whether so important an Interpola- 
tion to the act of 1819 can be authorized, up- 
on the presumption afforded by the mere 
grant of fees, and when also that provision 
may be reasonably s£,tisfled by applying it 
to the particular Surveys designated by the 
section. It is enough, however, in the case 
before me, to say that it is not made clear, up- 
on the laws of this state, that the port-ward- 
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ens are now possessed of authority to make 
surveys on all damaged goods brought into 
this port in any ves&els, and certify the 
cause of such damage; and that, according- 
ly, if congress intended to refer this service 
to state officers, the defendant fails to show 
that the port-wardens are "the proper offi- 
cers of the port or district," competent to 
perform such services. But it is to he fur- 
thermore observed that, on the construction 
of the 52d section, contended for by the de- 
fendant, a preliminary survey and certificate 
by port-wardens can only be necessary for 
the purpose of guiding his discretion in or- 
dering the goods to be deposited in a ware- 
house or storehouse. It is not urged that 
the port-wardens have any authority to as- 
certain and appraise the damage; and there 
is nothing in the section importing that after 
the collector, for either cause indicated there- 
in, has commanded the deposit of goods, that 
he can do less or more, respectmg them, 
than pursue the precise directions of the act 
The act is express and explicit in declaring 
that, when the condition exists requiring the 
goods to be conveyed to a warehouse or 
storehouse, they shall remain there until the 
particulars, &c., shall have been ascertain- 
ed, in the manner afterwards provided in 
the same section. 

It seems to me clear, therefore, that if the 
collector might, under the act, exact the cer- 
tificate of a proper officer on survey of the 
goods, before he would order their deposit in 
public store, because of damage incurred on 
the voyage of importation; yet that, if he 
acts upon the assumption of such damage, 
and orders the deposit for that cause, he is 
then bound to proceed, and have thp damage 
ascertained and appraised by the public ap- 
praisers; who, by the act of 1823, supercede 
in this behalf the authority of merchant ap- 
praisers, referred to in the 52d section, I am, 
accordingly, of opinion that the plaintiffs are 
entitled to judgment on this verdict. 
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WIGHT V. MUXLOW et al. 

[8 Ben. 52.] i 

District Ck>urt, S. D. New York. .March, 1875. 

Bankruptcy— Intent to Give Pjieferexoe— Suf- 
PEKiN-G Judgment to be Entered— Affirm- 
ative Act— Attobsgy and Client. 

1. The intent of an insolvent to give prefer- 
ence to a creditor is to be inferred only from 
some positive or afiirmative act. The mere fact 
that the insolvent has remained passive during 
legal proceedings, affording no facilities and in- 
terposing no hindrance to the creditor's obtain- 
mg a hen by judgment and execution, and at 
the same time neither hindering nor facilitat- 
ing other creditors, is not sufficient to author- 
ize an inference of an intent to give a prefer- 
ence. 



1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.J 
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2, Where a debtor (ioes a positive act, the con- 
sequences of which he knows beforehand, he 
must be held to intend those consequences. 
Where a debtor is sued for a just debt, and in- 
terposes a groundless defence, in such manner 
that another creditor, who brings suit later, is 
enabled to obtain a prior judgment and the ap- 
pointment of a receiver, an intent to givfe a pref- 
erence to the creditor in the latter suit must be 
inferred. 

3. An attorney defended for the debtor a suit 
on a just debt, knowing that the debtor was in- 
solvent, and he also obtained, as attorney for an- 
other creditor a judgment by default against 
such debtor in a suit brought later, before judg- 
ment could be obtained in the prior suit: Held, 
that the attorney had reasonable cause to be- 
lieve that the debtor intended to give a pre'fer- 
enee to the creditor in the later suit, and his 
knowledge was to be imputed to his client. 

On May 200i, 1873, Muxlow, one of the de- 
fendants in this suit, recovered a judgment in 
the supreme court of the state of New York 
against' William W. Hulst for §1,025.63. The 
suit was commenced by the service on Hulst, 
on April 28th, 1873, of a summons, without a 
complaint, by George W, Niles, one of the firm 
of Niles & Sherman, who were plaintiffs at- 
torneys in the suit The suit was brought on 
a promissory note for §1,000 made by Hulst 
on Aprn 2oth, 1873, and payable to the bearer 
on demand. No answer, demun-er or notice 
of appearance was served in the suit, and on 
proof of that fact the judgment was entered 
as above stated. Within an hour after the 
entry of the judgment an execution was is- 
sued to the sheriff of the city and county of 
New York, which on the 23rd of May was re- 
turned, with the return endorsed: "No per- 
sonal or real property." Thereupon Hulst was 
examined in proceedings supplementary to ex- 
ecution, and on the 26th of May the defend- 
ant Daniel Adee was appointed receiver of the 
property of Hulst and he immediately took 
possession thereof. On May 27th, 1873, a pe- 
tition in involuntary bankruptcy- was filed in 
this court against Hulst, In those proceed- 
ings the plaintiff in this suit [Charles H. 
Wight] was elected assignee. He filed this 
bill, setting forth the above proceedings, al- 
leging among other things that Adee as re- 
ceiver had collected debts due to Hulst and 
had taken possessi(Jn of his books and ac- 
counts and of a stock of merchandise, part of 
which the marshal had seized and turned over 
to the plaintiff herein, but that Adee withheld 
from him the moneys collected by him and re- 
fused to deliver over the merchandise in his 
possession or to account to him for it; that 
when Muxlow recovered the said judgment, 
and issued the said execution, and when it 
was returned unsatisfied, and when Herbert 
H. Muxlow procured Adee to be appointed re- 
ceiver, and when Adee collected moneys from 
debtors of Hulst, and when Adee took pos- 
session of the books and accounts and mer- 
chandise of Hulst Hulst was insolvent and 
in contemplation thereof; that being so, 
Hulst in manner aforesaid, subsequent to the 
period of four months prior to the filing of the 
creditors' petition against him, and with the 
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view and intent, on liis part, to give a pref- 
erence over his other creditors to Muxlow, as a 
creditor, procm-ed and suffered said judgment 
against Mmself in favor of Muxlow to toe en- 
tered and the appointment of Adee as receiver 
of the property of Hulst, and the collection by 
Adee, as receiver, of said moneys then due 
to Hulst to toe made, and suffered and pro- 
cured, with the intent aforesaid, Adee, as re- 
ceiver, to take possession of the toooks and ac- 
counts of Hulst and of a portion of his stock 
of merchandise, and thereby made a transfer 
of said moneys and property to Muxlow, with 
the view and intent aforesaid, contraiy to the 
toankruptey act [of 1867 (X4 Stat 517)]; that at 
all the times aforesaid, Muxlow and Adee had, 
each of them, reasonable cause to toelieve and 
knew and had notice and knowledge that 
Hulst was insolvent and in contemplation 
thereof, and that said transfer of the property 
of Hulst was made in fraud of the provisions 
of said act; that said judgment and execu- 
tion, and all proceedings thereon, including the 
appointment of Adee as receiver, were fraud- 
ulent and void; that said collection of mon- 
eys and taking of property toy Adee, and said 
transfer, were not made in the usual and or- 
dinary course of business of Hulst: and that 
Muxlow and Adee had, each of them, reason- 
able cause to believe that the same was made 
with the view, on the part of Hulst, to pre- 
vent his property from being distributed im- 
der said act^ and to defeat its object, and to 
impair, hinder, impede and delay its opera- 
tion and effect, and to evade its provisions. 
The bill prayed that the said judgment and 
all proceedings thei'eon, including the appoint- 
ment of Adee as receiver, be adjudged void; 
and that a decree be made that the defend- 
ants pay to the plaintiff all moneys so col- 
lected on the debts and accounts of Hulst, and 
deliver to the plaintiff all the merchandise of 
Hulst which so came into their possession, or, 
in default thereof, pay to the plaintiff the val- 
ue of such merchandise, and deliver to the 
plaintiff the said books and accounts of Hulst, 
and decreeing that Adee, as such receiver, had 
no title or interest in said propei"ty, books or 
accounts. The evidence showed that Hulst 
was insolvent when Muxlow recovered his 
judgment. There were judgments outstanding 
against him. There was also a suit pending 
against him and another party, in which suit 
Hulst alone appeared by Niles & Sherman as 
his attorneys and put in an answer on March 
27th, 1873, which was referred to a referee 
on May 17th, 1873, and in which judgment 
was recovered on Jime 28th, 1873. The claim 
in that suit was a bona fide debt The note 
on which the bankruptcy proceedings were 
founded fell due April 4th, 1873, and about 
the 1st of May, 1873, a suit on it was brought 
against Hulst He appeared in the suit and 
put in an answer. The note on which Miix- 
low obtained his judgment was given by Hulst 
to Niles for professional services rendered, 
and it was alleged to have been sold by Niles 
to Muxlow for a horse valued at $750 and §150 



in money. Muxlow knew nothing of Hulst's 
responsibility and made no inquiries about it 
of any one but NUes, and Niles did not en- 
dorse the note; and within three days Mux- 
low brought the suit on the note. Other suits 
were also pending against Muxlow, in which 
judgments were afterwards recovered against 
him. 
[See Cases Nos. 6,863 and 6,864.] 

0. 0. & S. F. Prentiss, for plaintiff. 

F. D. Smaw, Jr., for Muxlow. 

John Maginn, for Adee. , 

BLATCHFORD, District Judge. The evi- 
dence shows that on the 26th of May,, 1873, 
when Daniel Adee was appointed receiver, 
and took for the benefit of Muxlow the prop- 
erty of Hulst, Hulst to the knowledge of 
Niles, who was the attorney for Muxlow in 
the proceedings, owed, besides the Muxlow 
judgment for $1,025.63, the following judg- 
ments: The Jackson & Oha-ee judgment of 
January 16th, 1853, for $262.56, owned by 
Daniel M. Adee, the two Jackson & Chace 
judgments of April 22d, 1873, for $118.27 
and $243.02 respectively, and the Staeey 
judgment of May 20th, 1873, for $2,014.88. 
Niles also then knew of the debts sued for 
in the suit brought by Holden, Hopkins & 
Stokes for $734.83 and in the suit brought by 
Flynn for $1,000, both of which suits Niles 
was defending as attorney for Hulst. Hulst 
also then owed the judgment recovered by 
Daniel M. Adee May 21st 1873, for $6(^.13. 
Hulst was, therefore, at the time Daniel 
Adee was appointed receiver and took the 
property in question, insolvent, within the ■ 
meaning of the bankruptcy act He had 
failed to pay judgments obtained by default 
against hjm. He had no defence and made 
none to the suits in which such judgments 
were recovered. Niles knew of this insol- 
vency of Hulst. His knowledge must be im- 
puted to Muxlow. Muxlow is affected by 
what Niles knew. 

The remaining questions are whether 
Hulst, in suffering Muxlow to obtain his 
judgment and to have the receiver appoint- 
ed, and in suffering the receiver to take the 
property in question for Muxlow's benefit, 
substantially procured all this to be done, 
and did so with an intent to prefer Muxlow 
over other creditors, and whether Muxlow 
had reasonable cause to believe that Hulst 
had such intent, and that a fraud on the 
bankruptcy act was being committed by 
what was being done. 

The defendants cite and rely upon the 
decision in Wilson v. City JtJank, 17 "Wall. 
[84 U. S.] 473, as controlling in the present 
case. They contend that there was no col- 
lusion between Hulst and Muxlow, in ref- 
erence to the obtaining of the judgment by 
Muxlow and the appointment of the receiv- 
er, and the taking of the property by him; 
that Hulst was entirely passive; that he 
could make no defence to the proceedings 
of ' Muxlow, which were founded on a just 
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debt, and made no defence to tliem; and tliat 
there is nothing shown in evidence to dis- 
place the lien acquu'ed by Muxlow. 

The main point upon which the case of 
Wilson V. City Banli [supra], was decided 
was, that the facts of that ease did not show 
any positive or affirmative act of the debt- 
ors from which an intent to give a prefer- 
ence to their creditor could be Inferred; 
that the facts merely showed legal proceed- 
ings against them, through the whole of 
which they remained perfectly passive; that 
they afforded their creditor no facilities to 
obtain a lien on their property by judgment 
and execution, and interposed no hindrance; 
that no positive evidence existed of a wish 
or a desire on their part to give their cred- 
itor a preference; and that, having other 
creditors with debts due and suable, they 
neither hindered nor facilitated any one of all 
their creditors. But the court, in that ease, 
did not hold, nor has it been held in any 
ease, that where there was evidence of af- 
firmative acts done by the debtor which not 
only directly tended to secure the preference 
to the particular creditor, but actually re- 
sulted in securing it, the intent on the part 
of the debtor to secure such preference could 
not be inferred. On the contrary, the lan- 
guage of the CO art, in that ease, is to the 
effect that where a debtor does a positive 
act, the consequences of which he knows be- 
forehand, he must be held to intend those 
consequences; and that when a debtor con- 
tributes, by acts of a positive and affirmative 
character, to the success of the acts of his 
creditor, it may be inferred that he has an 
active desire or wish to prefer such creditor 
to other creditors, when the acts of his cred- 
itor are such as to secure such preference. 

Applying these principles to the facts of 
this case, we find that in March, 1873, Hulst 
was sued by Holden, Hopkins & Stolces, for 
a just debt, for $734.83 for merchandise sold, 
to which there was no just defence; and 
that this suit was defended in such a man- 
ner that Muxlow, who brought his suit late 
in April, 1873, was enabled thereby to ob- 
tain a judgment more than a month before 
Holden, Hopkins & Stokes could obtain their 
judgment. The act of Hulst in putting in 
a defence in the suit of Holden, Hopkins & 
Stokes was an affirmative act. It had the 
effect, when the defence was continued after 
Muxlow's suit was brought, and until time 
enough had eiapsed to enable IMuxlow to 
perfect his judgment and his proceedings 
for a receiver, to secure to Muxlow a pref- 
erence over Holden, Hopkins & Stokes. 
Sueh preference is now asserted in favor of 
Muxlow, as against the plaintiff, who repre- 
sents Holden, Hopkins «& Stokes as well as 
other creditors. The intent of Hulst to pre- 
fer Muxlow over Holden, Hopkins & Stokes, 



from and after the time Muxlow brought his 
suit, must be inferred from the act of Hulst 
in continuing after that time to defend the 
suit brought by Holden, Hopkins & Stokes, 
when it is shown, by the fact that the latter 
subsequently recovered a judgment, that 
sueh defence was groundless. The proprietj' 
of this inference is not qualified by any evi- 
dence which goes to show that sueh defence 
was consistent with any other intent. Hulst 
interposed a hindrance to Holden, Hopkins 
& Stokes, by defending their suit; and by 
continuing to do so after Muxlow brought 
his suit and until after the receiver was ap- 
pointed, he facilitated, by an affirmative and 
positive act, the proceedings of Muxlow. 
He must be held to have known that his 
continuance of the defence of the one suit 
would enable the plaintiff in the other to 
secure a preference hj proceedings which it 
was lawful to take. He substantially pro- 
cured to be done by Muxlow what Muxlow 
did, because his continuing to defend the 
other suit enabled Muxlow to secure over 
the plaintiffs in the other suit the preference 
which otherwise could not have been se- 
cured. It would have been equally open to 
Holden, Hopkins & Stokes to take the same 
steps which Muxlow did. 

That Muxlow had reasonable cause to be- 
lieve that Hulst had the intent to prefer him, 
and that a fraud on the bankruptcy act was 
being committed, is entirely clear. Muxlow 
is chargeable with all the knowledge which 
his attorneys had. They were the same per- 
sons who as attorneys for Hulst were de- 
fending the suit brought by Holden, Hop- 
kins & Stokes. They were acting for Hulst, 
after they brought Muxlow's suit, in defend- 
ing the suit brought by Holden, Hopkins & 
Stokes, and in thus enabling Muxlow to first 
obtain his judgment and institute the sub- 
sequent proceedings, and they were at the 
same time acting for Muxlow in using the 
facilities which, on behalf of Hulst, they 
were thus placing at their own disposal for 
the benefit of Muxlow. Mayer v. Hermann 
[Case No. 9,344]. 

I have considered this case solely as one 
of a preference void under the bankruptcy 
act. That is the only subject matter of the 
bill. There is a large body of evidence, 
which, it is urged in argument, makes out a 
case of actual fraud on the part of Hulst, 
fraud in fact, fraud as against his creditors, 
an intent to cheat them, and conspiracy with 
various persons to that end. I express no 
opinion as to these questions. It is sufficient 
to say that the allegations of the bill are not 
directed to anything of the kind. 

There must be a decree for the plaintiff ac- 
cording to the prayer of the bill, with a ref- 
erence to a master to take the necessary ac- 
count. 
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Case No. 17,630. 

WIGHTMAN T. PROVIDENCE. 

[1 Cliff. 524.] 1 

■Circuit Court, D. Rhode Island. June Term, 
1860. 

Excessive Dasiages— Personal IkjiTbies— Pbov- 
iNCE OF Jury— Elements op Compcta- 

TIOX — iMPItOPEll AKGUMENTS. 

1. Courts are reluctant to interfere with the 
verdict of a jury on the ground of excessive 
damages, in cases, such as an action against a 
town for damages received in consequence of 
a defective highway,— because the law affords 
no definite rule by which the precise compensa- 
tion for the injury can be ascertained. 

[Cited in Hunt v. Pooke, Case No. 6,895.] 

2. The rule goes no further than to point out 
the grounds of complaint which may be taken 
into the account as elements of the computa- 
tion, and the evidence that may be introduced 
to support the claim, and then the estimation 
■of the amount of the damages is necessarily 
left to the jury. 

. 3. The court will not interfere, except when 
the verdict is so large as to show that it was 
perverse, or the result of gross error, or that 
the jury had acted under undue motives or mis- 
•conception. 

4. Where a personal injury is of a character 
to impair the ability of the person to labor, 
and especiallv when it is of a permanent charac- 
ter, it often becomes necessary to inquire into 
the condition in life and the pursuits of the in- 
jured person, in order properly to enable the 
jury to estimate the damages. 

5. Where counsel for the plaintiff, in the 
■closing argument, adverted to facts not in 
proof, but the remarks were checked by the 
<;ourt, and the jury were instructed to confine 
their attention to the evidence in the ease, the 
<;ourse of the counsel was held not to be suffi- 
■cient ground for a new trial. 

[Cited in Waldron v. Waldron, 156 U. S. 361, 

15 Sup. Ct. 388.] 
[Cited in Porter v. Choen, 60 Ind. 348.] 

This was an action of trespass on the case 
to recover damages for personal injuries re- 
<:eived in consequence of a defect or want of 
repair of a certain highway in the city of 
Providence, called "College Street." In the 
month of February, lSfe6, as the plaintiff [Dan- 
iel Wightman] was walking upon 'ihe side- 
walk of the street, he fell upon the ice which 
had there accumulated, injuring his arm and 
liand, and otherwise causing him severe pain 
siud suffering. The nature and extent of the 
injury-, the character of the street, and the 
■consequences to the plaintiff, are detailed suf- 
ficiently in the opinion of the court. The ac- 
tion, according to the Rhode Island statute, 
was brought against the city treasurer. The 
juiy returned a verdict for plaintiff in the sum 
of four thousand dollars. Defendants moved 
for a new trial upon the following gi'ounds: 
First, because the damages assessed by the 
jury were excessive and unreasonable; sec- 
ond, because the verdict was against the evi- 
idenee, and the weight of the evidence submit- 
ted, to the jury; thii-d, because the counsel for 
plalUtiff, in his closing argument, stated facts 

1 [Reported by William Henry Clifford, Esq., 
iind here reprinted by permission.] 
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to the jmy not proved by any testimony, and 
argued upon the basis of those statements. It 
was admitted that the street in .question was 
a public highway. 

J. M. Blake and C. H. Parkhurst, for plain- 
tiff. 

The rule of law is dear that the court will 
not set aside a verdict on the ground of ex- 
cessive damages in a case of tort, unless the 
court can clearly see that the jury have com- 
mitted some very gross and palpable error, or 
liave acted under some improper bias, influ- 
ence, or prejudice, or have totally mistaken 
the rules of law by which the damages are to 
be regulated. Chambers v. Caulfield, 6 East, 
244; Leeman v. Allen, 2 Wils. 160; Huekle 
V, Money, Id. 205; Creed v. Fisher, 26 Eng. 
Law & Eq. 384; Whipple v. Cumberland 
Manuf'g Co. [Case No. 17,516]; Morse v. Au- 
burn & S. R. Co., 10 Barb. 621; Sedg. Dam. 
(3d Ed.) 642-645, and cases cited. The second 
ground for the motion is that the verdict is 
against the evidence and the weigM thereof. 
The court will not set aside a verdict as 
against evidence or as against the weight of 
evidence, where the evidence on the side of 
the verdict, taken by itself, is sufficient to jus- 
tity the verdict, and there is conflicting evi- 
dence. Hepburn v. Dubois, 12 Pet. [37 U. S.] 
345; WiUtinson v. Greeley [Case No. 17,671]; 
Baker v. Briggs, 8 Pick. 122; Derwort v. 
Loomer, 21 Conn. 245; WendeU v. Safford, 12 
N. H. 171, and cases cited; Gould v. White, 
26 N. H. 178; Cunningham v. McGoun, IS 
Pick. 13; Johnson v. Blanehard, 5 R. L 24; 
Glidden v. Dunlap, 28 Me. 379. The third 
ground for the motion is that the counsel for 
the plaintiff, in his closing argument for the 
plaintiff, made statements of fact which were 
not proved by any testimony submitted in the 
said case, and argued to the jmy upon the 
basis of such statements. To this statement 
we have only to say that, if any such state- 
ments were made, they were corrected at the 
time by the counsel for the defendant, and 
the juiy were distinctly charged by the court 
that they were to confine themselves exclu- 
sively to the testimony submitted in the cause, 
without reference to what was stated by the 
counsel of either party. 

J, M. Clarke, for defendant and appellaut. 

CLIFFORD, Circuit .Justice. Towns are re- 
quired by law in this state to keep their high- 
ways safe and convenient for travellers, and, 
in ease of neglect to fulfil that requirement, 
they were declared liable "to all persons who 
may in any wise suffer injury to their per- 
sons or property, by such neglect." St. R. I. 
1844, p. 321. Those provisions extend to cities 
as well as towns, and include the sidewalks 
in the city of Providence, as well as that part 
of the street more particularly designed for 
carriages and teams, in all eases where the 
sidewalks have been duly laid out and con- 
structed according to the established regula- 
tions upon the subject St. R. 1. 1821, p. 181; 
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City Ordinances, p. 5S. Wlietlier the obstruc- 
tion was by snow, ice, or any other material, 
it was held by the supreme court, in the case 
of Providence v. Clapp, 17 How. [58 U. S.] 
161, to the effect that it was incumbent on 
those charged with the duty of repairing high- 
ways to remove or abate the obstructions, so 
as to render the highway, street, or sidewalk 
at all times safe and convenient for travel- 
lers, regard being had to the locality of the 
way and its use by the public for the purposes 
for which it was laid out and constructed. 
That rule is applicable" to this case, as the 
same statute was in force at the time of the 
alleged injuiy to the plaintiff. At the time 
the accident occurred the iee was several inch- 
es thick on the sidewalk.- According to the 
testimony of the plaintiff, the street at the 
place where he was injured had no curbstones, 
and the ice extended over all the sidewalk 
and across the street That there was ice up- 
on the sidewalk was not controverted by the 
defendants, but they attempted to prove that 
it had been rendered safe and convenient for 
travel by sprinkhng ashes or sand upon the 
surface of the ice; and they proved that per- 
sons had been designated by the proper au- 
thority, whose duty it was to remedy the difla.- 
culty by such means, as often as it occurred. 
But the testimony introduced by the plaintiff 
tended to show that the duty had been neg- 
lected, or that the work had been so imper- 
fectly done as not to accomplish the object. 
Snow had fallen that morning to the depth of 
an inch or two, and the testimony introduced 
by the plaintiff was full and satisfactory that 
the sidewalk where he fell was very slippery. 
He passed down for some distance on the 
southerly side of the street, in that part of the 
same which is designed for caiTiages and 
teams. While so passing he met a stranger, 
who siK)ke to him and made inquiry for a 
third person; after answering that inquiry, he 
stepped on the sidewalk, still pursuing his 
course down the street It is a steep street 
leading into South Main street, and, when 
within a short distance of the latter street, he 
slipped and fell, which occasioned the Injury 
described in the declaration. The account of 
the accident was, that he slipped, and as he 
fell he caught his hand under him and crush- 
ed It very badly; another witness, who was 
present at the time of the accident says he 
slipped, and as he feU he threw out his hand 
to save himself, and, when the witness lifted 
him up, he complained of his wrist and of be- 
ing badly sprained in his body. Injury was 
done to the wrist, but the bones of the wrist 
were not broken. As described by the med- 
ical witnesses, the bones of the hand were 
driven past the bones of the wrist or fore- 
arm, and two of the bones of the hand were 
broken. For a week or more he was confined 
to his room, and it was five or six months be- 
fore he could feed gr dress himself. He was 
a deputy sheriff, and with a business, as he 
testified, worth nearly a thousand dollars a 
"ear; and. it was twelve months before he 



was able to do much writing; and he also 
testified that he had not done business since 
the accident occurred. On re-examination he 
testified that he experienced seyere pain for 
six or eight months, and that by spells the in- 
jmy continues to cause pain to the present 
time. He also Introduced evidence showing 
that the fracture was a bad one, and tending 
to show that it might occasion a permanent 
injuiy. On the other hand, the defendants 
introduced several witnesses to show that the 
sidewalk was safe and convenient for travel,, 
and that the earnings of the plaintiff were 
much less than a thousand dollars a yeaa-. 
During his closing argument, reference was 
made by the counsel for the plaintiff to cer- 
tain matters not proved in the case, and in re- 
gard to which no testimony had been offered 
or introduced. Objection was made to that 
course of remark by the counsel on the other 
side, and it was hnmediately cheeked by the 
court and the jury were instructed to con- 
fine their attention exclusively to the evidence 
in the case. Excessive damages is the next 
ground of complaint, and the one on which 
reliance is chiefly placed in supi>ort of the 
motion. Courts of justice are always reluc- 
tant to interfere with the verdict of a jury on 
that gi-ound in eases of this description, for the 
reason that the law affords no definite rule by 
which the precise compensation for the injm-y 
can be ascertained. Where a party sustains 
a loss by reason of a breach of contract, he is 
entitled to a recompense, compensation, or sat- 
isfaction equal to the injury actually received 
by him from the defendant; or, in other 
woi^s, he will be placed in the same situa- 
tion with respect to damages, so far as money 
can do it, as he would have been if the con- 
tract had been performed. Lijuries to prop- 
erty, also, may oftentimes be estimated with 
equal exactness; and when unattended by any 
circumstances recognized by law as matters of 
aggravation, the rule of damages- is" compen- 
sation, recompense, or satisfaction for the in- 
jury received. Certain other actions of tort 
are necessarily governed by far more indefi- 
nite principles. "Where the person or charac- 
ter is injured, it is difficult says Mr. Mayne, 
if not impossible, to fix any limit; and the 
verdict, therefore, is generally a resultant of 
the opposing forces of the counsel on eithei- 
side, tempered by such moderating remarks 
as the judge may think the occasion requires. 
Such cases, however, as the same author well 
remarks, are not beyond rule, and consequent- 
ly the findmg of the jury is not beyond the 
control of the court; for if it were not so, thea 
there could be no such thing as a new trial 
for excessive damages. Mayne, Dam. p. 34. 
New trials may, and often are, granted for 
that cause, but the difference between the one 
and the other class of eases arises chiefly out 
of the fact that in cases of this description no 
rule can be applied to the facts so accmutely 
as to make the amount a mere matter of cal- 
culation. Hence the rule goes no fm-ther than 
to point out the grounds of complaint which 



[29 Fed. Cas. page 1179] 



(Case No. 17,631) WIGLE 



may be taken into the account as elements 
o£ computation, and the evidence that may be 
introduced to support tbe claim; and wben 
that is done, the estimation of the amount of 
the damages is necessarily left to the jury. 
They are to weigh the evidence and estimate 
the loss to the plaintiff; and inasmuch as 
there are no definite means of ealculation by 
which the amount can be precisely ascertain- 
ed, courts of justice will not grant a new trial 
except when the verdict is so large as to 
satisfy the court that it was perverse, or the 
result of giv)ss error, or that the jury have 
acted under the influence of undue motives or 
misconception. Gough v. Farr, 1 Younge & J. 
477. Bodily pain and suffering, in eases of 
this description, are part and parcel of the 
actual injury, for which the plaintiff is as 
mucb entitied to compensation as for loss of 
time or the actual outlay of money for nurs- 
ing and medical attenda,nce. Damages for 
bodily pain and suffering arising from physical 
injury, and connected with loss of time or di- 
minished ability to labor as the direct conse- 
quence of the injury, are not exemplary or 
punitory in their character in any proper sense 
of those tei*ms, but are the legitimate ground 
of damage in all cases of this description; and 
yet it is difficult, if not impo^ble, to pre- 
scribe any very definite rule by which the 
jury are to be governed in estimating the 
amount to be allowed for that catise. Suc- 
cessive actions may sometimes be brought for 
a continued wrong, as in the ease of a contin- 
ued trespass on land, and in all such cases 
the damages are limited to those sustained by 
tlie plaintiff at the commencement of the ac- 
tion on ti'ial. But Ivbere, as in this case, the 
suit is for an injury to the person from a 
single act, one action only can be brought, and 
consequently there can be but one assessment 
of damages. For tliat reason the jury are al- 
lowed, and it is their duty in ease there is 
satisfactory proof that the injuiy is a perma- 
nent one, to take into consideration the future 
consequences to the plaintiff so far as re- 
spects loss of time, bodily pain and suffering, 
and inability to labor, or to pursue his usual 
avocations. Unless it were so, it might, and 
often would, happen that the plaintiff would 
be deprived of the larger portion of the com- 
pensation to which he was justly entitled, and 
the damages as found by the jury would be 
greatly inadequate to compensate him for the 
injuiy sustained. Caldwell v. Murphy, 1 Kern 
[11 N. Y.] 416; Id., 1 Duer, 233. 

When a personal injury is of a chai-acter to 
impair the ability of the injured party to la- 
bor, and especially when it is of a permanent 
character, it often becomes necessary to in- 
quire into the condition in life of the injured 
party, and also into the nature and character 
of his pursuits, in order that the jury may de- 
termine what the damage is from loss of time 
which he has received. Like injuries are sup- 
posed to occasion like bodily pain and suffer- 
ing, irrespective of the condition of the in- 
jured party, but when the injuiy extends to 



loss of time or inability to labor, the law prop- 
erly recognizes the well-known fact that the 
services of one will command and deserve 
higher compensation than those of another, 
and consequently allows the estimation of loss 
to be made according to the fact as proved 
by the evidence in the case. All, or nearly 
all, of those grounds of damage require the 
exercise of judgment and sound discretion on 
the part of the jury, and some of them are not 
of a character to admit of any very definite 
rule in maldng the estimate; and it is for 
that reason that courts of justice are reluctant 
to interfere with the finding 6t the jury. A 
verdict therefore may be larger than the court 
would have found, and yet it may furnish 
no satisfactory reason for a new trial; more 
than that must be shown by the defendant be- 
fore the court will disturb the verdict. Gilbert 
V. Burtenshaw, Gowp. 230, 1 Grah. & TV. New 
Tr. 415. 

Mere excess of damages beyond what the 
court would bave found is not suifident to sup- 
port the motion, unless it be so great, after 
making all due allowance for difference of 
judgment, as to satisfy the court that the jury 
were actuated by passion or some undue mo- 
tive, or that the verdict was the result of some 
gross error or misconception. Applying these 
principles to the present case, it is obvious 
what the result rQust be. It may well be ad- 
mitted that the verdict is for a largei; sum 
than I would- have found upon tlie evidence; 
but the excess is not so great as to justify me 
in disturbing the verdict. 

In the second place, it is insisted that the 
verdict is against the evidence introduced to 
the jury. Such motions are frequently made 
and seldom sustained, and it is quite certain, 
in the present case, that the motion is with- 
out merit. Some discrepancy existed in the 
testimony as to the state of the street, but the 
weight of the evidence clearly showed, that it 
was in an unsafe condition for travel, and had. 
been so for some considerable time. 

One or two observations respecting the third 
ground of complaint will be sufficient. Cer- 
tain facts were adverted to by the counsel for 
the plaintiff which were not in proof. But 
the counsel was immediately checked by the 
court, and the jury were expressly instnicted 
to confine their attention to the evidence in 
the case. In view of the whole case, I am 
of the opinion that the motion for a fiew trial 
must be overruled, and there must be judg- 
ment on the verdict. 



Case No. 17,631. 

WIGLE et al. v. KIRBY. 

[3 Oranch, O. C. 597.] i 

Circuit Court, District of Columbia. May 
' Term, 1829. 

Slavery — Masusiission. 

Slaves cannot be manumitted in Washington 
county, D. C, by last will, if over forty-five 

1 [Reported by Hon. William Craneh, Chief 
Judge.] 
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years old at the time the manumission is to take 
effect. 

Petition for freedom. The petitioners [Negro 
Harry Wigle and others] claimed freedom 

under the will of Jolm Baptist Kirby, by 

which they were to be free at his death. Some 
of them were over forty-five years of age at 
the death of the testator. 

Mr. Ashton, for the . defendant, prayed the 
<;ourt to instruct the jury that if any of the 
petitioners were over the age of forty-flve at 
the testator's death, the manumission was 
void as to them; and cited Burrough v. Negro 
Aima, 4 Har." & J. 262, and Hamilton v. 
Oragg, 6 Har. & J. 16. 

ilr. Coxe, contra. There were formerly, in 
Maryland, different opinions in regard to this 
<luestion, but the court of appeals of Mary- 
land have decided it since the formation of 
this district. While the law was unsettled in 
Maryland, this court decided that the manu- 
mission was valid if provision was made by 
the testator against the slaves being a burden 
upon the public. 

Previous to the act of 1752 (chapter 1), man- 
umission by will was lawful; otherwise that 
act would have been unnecessary, (see its pre- 
amble,) and the second section does not make 
void the I manumission, but only subjects the 
party to a penalty, and obliges him to support 
the negro during, his life, "whereby he may 
not become a burden to others, or perish 
through want, to the great scandal of Chris- 
tian society." The object of the thirteenth 
section of the act of 1796 (chapter 67) is the 
same as that of the second section of the aec 
of 1752, which is repealed by the twelfth sec- 
tion of the act of 1796. The interpretation 
should be in favor of liberty. "And," in the 
thirteenth section, should be construed to be 
"or," so as to read thus, "unless the said 
slave or slaves shall be under the age of for- 
ty-five years," or able to work and gata a 
.sufficient maintenance and livlihood. This tes- 
tator has made sufBcient provisions for the 
maintenance of the old and infirm, as well as 
of the young. 

Mr. Ashton, in reply. The legislature of 
1796 intended to fix the rule of age as the 
qualification for manumission, in order to 
avoid disputes as to the ability of the slave to 
maintain himself, if over that age. It is a 
clear and definite line drawn; and although 
under fony-five, the negro must still be able 
to maintain himself. 

THE COURT stopped Mr. Ashton, and said 
that the law of 1796 was positive and clear, 
and that the decisions of the court of appeals 
of Maryland upon their own law are to be re- 
spected by this court 

THE COURT (nem. con.) gave the instruc- 
tion as prayed by Mr. Ashton. 

Yerdiet and judgment accordingly. 



WIGTON V. JERSEY CITY WINDOW- 
GLASS CO. See Case No. 7,292. 



Case No. 17,633. 

WILBER V. INGBRSOLL. 

[2 McLean, 322.] i 

Circuit Court, D. Ohio. Dee. Term, 1840. 

Statutes Abolishing Impkisosment fob Debt. 

The act of Ohio abolishing imprisonment for 
debt, except in certain cases, having been adopt- 
ed by congress, can only afCect proceedings in 
a case, subsequently to its adoption. 

[This was an action by A. Wilber against 
T. IngersoU.] 

Mr. Goddard, for plaintiff. 
Mr. Gilbert, for defendant. 

McLEAN, Circuit Justice. In this case a 
judgment was entered at July term, 1838, and 
a capias ad satisfaciendum was issued on the 
judgment, returnable to the ensuing term of 
December. On this process the defendant 
was arrested, and he gave security for the 
prison limits. And the counsel for the defend- 
ant now moves the court for a rule nisi, that 
plaintiff, within thirty days, file with the clerk 
an affidavit of himself, his agent or attorney, 
setting forth some one or more of the causes 
which, by the laws of Ohio, would entitle 
him to a ca. sa., and, in default thereof, that 
the defendant be discharged. This motion is 
opposed by the plaintiff's counsel. 

By the act of Ohio, of the 19th March, 1838, 
imprisonment for debt, except in certain cases, 
is abolished, unless an affidavit be made agree- 
ably to the statute, &c,, before the suit is com- 
menced, and, also, after the rendition of the 
judgment, and before final process shall be is- 
sued. By the act of congress, of the 28th Eeb- 
ruaiy, 1889 [5 Stat. 321], the state laws, re- 
specting Imprisonment for debt, were adopted. 
Until the adoption of the state statute on this 
subject, it could not operate on causes brought 
in the federal court. And. the question is now 
made, whether this state law, adopted in 1839, 
can have the effect to release from imprison- 
ment a defendant held on a capias ad satis- 
faeiendmn, dated in 1838, and issued on a 
judgment rendered the same year. The law 
took effect from the time of its adoption, and 
all causes, then pending, were governed by it. 
But no retrospective operation can be given to 
the law. In the case of Gray v. Monroe [Case 
No. 5,724], this court gave effect to the law, by 
discharging the appearance bail on motion. In 
that case the action had been commenced, and 
the appearance bail taken, before the adoption 
of the statute by congress; but the court held 
that, as under the law, special bail, in that 
case, could not be required, the appearance 
bail must be discharged. 

In the case under consideration, the proceed- 
ings had been consummated before the law 
took effect. The defendant was held, if not 
in satisfaction of the judgment, at least as a 
means of enforcing the payment of it. And 
we know of no rule of constniction which shall 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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apply the provisions, of tlie adopted act of 
1839, to a proceeding in any case prior to that 
time. If any further step were necessary by 
the plaintiff, to coerce the payment of his judg- 
ment, such step must be taken under the ex- 
isting law. The motion is overruled. 



Case ISTo. 17,633. 

In re WILBUR. 

[1 Ben. 527; i 3 IM. B. E. 276 (Quarto, 71).] 

District Court, B. D. New York. Nov., 1867. 

Bankruptct — Rights of Creuitoks — Pkiob 
Levies— Injunction. ^ 

1. Where judgments were obtained in good 
faith against a bankrupt, and levies, on execu- 
tions issued under them, were made prior to 
the filing of his petition in bankruptcy, after 
which injunctions were granted by the bank- 
ruptcy court, which, after the lapse of several 
months, the creditors moved to dissolve, the 
assignee in bankruptcy having taken no steps 
in the matter; Hetd, that as it did not appear 
that the property levied upon was worth more 
than the amount of the judgments, nor that a 
sale by the assignee would realize any more 
than a sale by the sheriff, and as there was no 
proof that any advantage would result to any 
creditor by continuing the injunction, it must 
be dissolved. 

2. The rights acquired by the judgment cred- 
itors by their levy must be preserved to them. 

3. Whether the bankruptcy court has power 
to assume possession and control of property 
levied on by a sheriff prior to the proceedings 
in bankruptcy — quere. 

This was a fnotion made in behalf of cer- 
tain judgment creditors of the bankrupt [Jere- 
miah G. Wilbur] for the dissolution of an in- 
junction previously issued by this court re- 
straining them from proceeding to collect 
upon execution the amount of certain judg- 
ments which they had obtained in a state 
court,, and upon which execution had been 
issued and a levy made upon certain person- 
al property prior to the filing of the bank- 
rupt's petition. 

BENEDICT, District Judge. It is clear, 
upon principle, and also, as I think, from the 
general scope of the provisions of the bank- 
rupt act [of 1867 (14 Stat. 517)], that any 
rights which these judgment creditors have 
acquired in the personal property in question, 
by reason of their levy made prior to the 
filing of the bankrupt's petition, are to be 
preserved to them, and cannot be destroyed 
by the subsequent proceedings in" bankrupt- 
cy. Whether, in any case, this court has the 
power, by virtue of any provision in the act, 
to assume the possession and control of the 
property levied upon by a sherifiE prior to 
the proceedings in bankruptcy, and compel 
the judgmant creditors 'to receive their debt 
at the hands of this court out of the proceeds 
realized from a sale of such property to the 
assignee in bankruptcy, is a question not 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permission.] 



free from difficulty. But. if such a power 
exists, it is to be exercised "with caution, and 
not to be resorted to unless It appear neces- 
sary to protect some substantial right or 
prevent injustice. As this ease appears from 
the papers, no advantage will be derived 
from the interfering with the proceedings up- 
on the execution in the hands of the sheriff. 
It is not claimed by the assignee that the 
property levied upon exceeds in value the 
amount of the judgments, nor that a sale of 
it by the assignee will realize any greater 
sum than a sale by the sheriff. Although the 
injunction was granted in Only, and the as- 
signee appointed September 3d. it does not 
appear that the assignee has made any de- 
mand upon the sheriff for the property, or 
taken any steps towards securing possession 
of it; nor has any application been made bjr 
him for leave to discharge the levy by pay- 
ment of the amount due upon the judgments, 
while It is conceded that the judgments were 
obtained in good faith, without fraud or 
collusion. Upon such a state of facts, and 
in the absence of evidence of any advantage- 
to result to any creditor from the interfer- 
ence of this court by a continuance of the in- 
junction, I have no hesitation in directing it 
to be dissolved. 



WILBUR (ADAMS v.). See CJase No. 70. 
WILBUR (ALMY v.). See Case No. 236. 



Case Wo. 17,634. - 

WILBUR V. BEEGHER. 

[2 Blatchf. 132; Merw. Pat. Inv. 203; 1 Pish- 
Pat. Rep. 401.] 1 

Circuit Court, N. D. New York. Oct. 20, 1850. 

Patents— Dtility and Invention — Consthdction^ 
OP Specifioations— Infringement — Measure 
OF Damages — Bark Grinding Mills. . 

1. The invention covered by Montgomery and 
Harris' patent of the 12tn of August, 1840, for 
an "improvement in the mill for breaking and 
grinding bark," is a multiplication of the grind- 
ing chambers and apparatus in a mill of a given 
size, and which may still be driven by the same- 
power as a mill of a single chamber, 

2. It appearing that a mill constructed accord- 
ing to the specification of the patent, with three 
grinding chambers, would grind, when not in 
very rapid operation, say at a speed of 50 or 60' 
revolutions in a minute, a cord of bark an hour 
through the day, being double the quantity 
ground by the old single-chambered mill: Held, 
that that was evidence enough of the utility of 
the invention. 

3. On the point of the utility of an invention, 
the question is not, whether the machine invent- 
ed is the best one known to the community, nor 
whether it does its work better or faster than 
any other machine in the same department of 
labor, but whether it is, to a certain degree, use- 
ful. 

[Cited in Hoffheins v. Brandt, Case No. 6,- 
575; Stimpson v. Woodman, 10 Wall.. (77 
U. S.) 125; Gibbs v. Hoefner, 19 Fed. 324.] 

1 [Reported by Samuel Blatchford, Esq., and 
here reprinted by permission. Merw. Pat. Inv^ 
203, contains only a partial report.] 
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4. Tn this ease, the thing discovered and de- 
scribed was the formation of grinding-eham- 
bers, by the combination of movable conical 
rings with stationary cylinders, these two parts 
being severally brought together and fastened 
by cross-bars; the particular description in the 
specification showed a mill with three grinding- 
chambers; but the claim was to the combina- 
tion of stationai-y cylinders with one or more 
movable conical rmgs, thus allowing both cylin- 
ders and rings to be multiplied to any extent, 
or the mill to be limited to two cylinders and 
one ring: Held, that any further particular de- 
scription in the specification was unnecessary, 
in order to enable a mechanic of ordinary skill 
to make a mill with more chambers than three. 

5. A bark-mill that multiplies the grinding- 
chambers by a combination of movable conical 
rings with stationary cylinders is an infringe- 
ment of Montgomery and Harris' patent, 

6. The shape of the grinding-chambers and 
the form of the teeth in the mill are no part of 
the patented combination, and, therefore, al- 
though the defendant'-; mill, hy a change in 
those points, grinds better and faster than the 
patented mill, yet, if it contains the combination 
of the movable conical nuts with the stationary 
cylinders, it is still an infringement. 

7. The case of Parkhurst v. Kinsman [Case 
No. 10,757], cited and applied. 

8. The plaintiff, in a patent suit for making 
and selling, is entitled to the actual damages he 
has sustained by the infringement, or, in other 
words, to the profits the defendant has made 
thereby; for the law presumes, that if the de- 
fendant had not put his machines into the mar- 
ket, the demand would have been for the plain- 
tiffs, and he would have received the profits. 

9. The difference between the actual cost of 
making a machine and its sale price is not all 
nominal profit; but tlie jury must take into 
account the interest on capital, the risk of bad 
debts and the expenses of selling, in arriving at 
the defendant's p-ofits. 

This was an aetion on the ease [by Erastus 
Wilbur against Mather Beecher], tried before 
NELSON, Circuit Justice, for the infringement 
of letters patent granted to Richard Montgom- 
ery and Lewis W. Harris, of Sangerfield, 
Oneida county. New York, on the 12th of Au- 
gust, 1S40, for an "improvement in the mill 
for breakmg and grinding bark." The plain- 
tiff was the assignee of the patent for the 
state of New York. 

At the trial, the plaintiff gave in evidence 
the patent, with the specifications and draw- 
ings thereto annexed, from which it appeared 
that the bark-mill described and claimed in 
the specification was composed of alternate 
stationary and movable rings, placed concen- 
trically, the opposing surfaces of the rings be- 
ing provided with teeth; that the movable 
rings were connected together, and to a cen- 
tral shaft with which they revolved, by trans- 
verse arms or cross-bars; and that the station- 
ary rings were also connected to each other by 
transverse arms. The rings, as connected and 
combined, formed a eommimity of grinding 
chambers, consisting of two or any greater 
nmnber, an increase in the number of cham- 
bers to any extent being effected by mxiltiply- 
ing the nmnber of rings, and connecting and 
combining them in the manner described in 
the specification. 



2 [The specification and claims of the pat- 
ent were as follows: 

["To all whom it may concern: Be it known 
that we, Richard Montgomeiy and Lewis W, 
Harris, of Sangerfield, in the county of Onei- 
da and state of New York, having invented a 
new mode of breaking and grinding bark and 
other substances of a similar character, and 
we, do hereby declare that the following is a 
full and exact description thereof: 

["The natiu-e of our invention consists in pro- 
viding a mode of breaking and grinding bark 
and other substances of a like character, by 
means of hollow stationary cylinders, and one 
or more revolving conical nuts, placed con- 
eeHtrieaUy in connection with teeth and pick- 
ei-s, the whole constructed, arranged, and com- 
bined, as hereinafter particularly described, 
the machine operating with the like facility 
and with the same effect, whether its revolu- 
tions are performed forward, or in a counter 
direction. 

["To enable others skilled in the art to which 
om* invention appertains, or -with which it is 
most nearly connected to make and use such 
invention, we will proceed to describe its con- 
struction and operation. The material parts 
of our machine are as follows, viz.: (1) A 
cyluider D, Fig. 1, which is hollow, the sides, 
within and without, are pei-pendieular to the 
base, the interior surface being provided with 
teeth. This cylinder. is stationary. (2) An- 
other cylinder M, Pig. 1, which is also hollow. 
Its sides, like those in the cylinder D, Fig. 1. 
are also perpendicular to the base, within and 
without, and are provided with teeth. This 
cylinder is also stationaiy. (3) A conical nut 
b, Fig. 2, which is hoUow. The sides witliin 
and without, incline upward, each toward the 
other, at a corresponding angle. The sides , 
within and without, are provided with teeth. 

(4) Another conical nut T, Fig. 2, which is 
solid, and through the center and axis of 
which a shaft passes. The exterior surface 
of this nut inclines equally on all sides up- 
ward toward the shaft a, Fig. 2, and is pro- 
vided with teeth. The nuts b and T, revolve 
with the shaft a, to which they are attached. 

(5) Fluted teeth h, h, h. Figs. 1. and 2, upon 
the internal surface of the stationary cylinder 
D, Fig. 1, and upon the internal and external 
surfaces of the stationary cylinder M, Fig. 1, 
and upon the external and internal surface of 
the revolving nut b. Fig. 2, and upon tlie ex- 
ternal surface of the revolving nut T, Fig. 2. 

(6) Larger teeth e, c, c, e, Fig. 2, upon the 
external and internal surface of the revolving 
nut b, Fig. 2, and upon the external surface 
of the revolving nut T, Fig. 2, (7) Square 
teeth c, c, c, c. Fig. 2, with a flat top, called 
pickers, standing upon the upper end of the 
large teeth on the revolving nut b. Fig. 2. (8) 
Stationary tranverse arms n, n, n. Fig. 1, to 
which the cylinders D and M, Fig. 1, are at- 
tached, and which hold these cylinders in 
their proper- position. (9) Transverse arms 

2 [From Fish. Pat Rep. 401.] 



[29 1^'ed. Cas. page 1183] 



(Case No. 17,634) WILBUR 



to which the revolving nuts b and T, Fig. 2, 
are attached, and which secure to these nuts 
a corresponding motion. (10) The slmft a, 
Fig. 2, which passes through the center and 
axis of the revolving nut T, Fig. 2, and to 
which it is secured. (11) A hopper e, Fig. 1, 
for holding the substance to be ground, and 
which is attached to the outside cylinder D, 
Fig. 1. (12) A cross-bar f. Fig. 3, with a 
soclcet n, in its center, in which the end of 
the shaft a. Fig. 2, turns. (13) Ears i, i, i, i, 
Fig. 1, upon the cylinder D, Fig. 1, through 
which bolts or screws are passed, to secure 
the machine in a fixed and permanent posi- 
tion. 

["The drawings which accompany this specifi- 
cation represent different parts of our machine, 
and the proper position in the machine of the 
several parts represented will appear from the 
description and references. The stationary 
cylinders D and M, Fig, 1, are_ provided with 
low fluted teeth of equal length, depth, and 
sizes, extending longitudinally along and en- 
tirely across the inner surface of the cylinder 
D, and the outer and inner surfaces of the cyl- 
inder m, and disposed at equal distances en- 
tirely aroimd them. They are arranged in 
perpendicular lines, parallel to each othei-, and 
to the upright shaft a, Fig. 2, and are formed 
and separated by a narrow concave groove 
extending the entire length of each tooth, and 
on both sides of it. The revolving nut T, Fig. 
2, which is attached to the shaft a, Fig. 2, is in 
the form of a truncated cone, its sides retreat- 
ing upward toward the shaft a. The form of 
the revolving nut b. Fig. 2, is that of a hol- 
low truncated cone retreating without on all 
sides alike upward toward the shaft a. The in- 
terior surface of this nut and the teeth there- 
on, converge on all sides from the top down- 
ward toward the lower end of the shaft a, at 
an angle corresponding with that of the slope 
externally. The revolving-nuts T and b, Fig. 
2, are provided with low fluted teeth, of an 
equal depth and size, and difEering from each 
other only in length. They are like the small 
teeth in the cylinders D and M, Fig. 1, and 
are situated upon the external side of the re- 
volving-nut T, Fig. 2, and upon the external 
and internal sides of the revolving-nut b. Fig. 
2. They begin at the lower termination of the 
sides, and extend longitudinally along, but 
not entirely across them, and are formed and 
separated from each other by a concave 
groove, in like manner with those in the cyl- 
inders D and M, Fig. 1, above described, and 
are disposed, at equal distances from each oth- 
er, entirely around these sides. They are 
grooved out of the lower circular portion of 
the nuts longitudinally, and, as far as they 
extend, slope with them. Those upon the ex- 
ternal side of the revolving-nut T, Fig. 2, in- 
cline toward the upper portion of the shaft a. 
Fig, 2, and those upon the internal side of the 
nut b. Fig. 2, incline toward the lower end of 
this shaft. The revolving-nuts T and b, Fig. 
2, are also each of them provided, in addition 
to the small teeth above described, with a row 



of larger teeth, arranged upon the external 
sides of the revolving-nut T, Fig. 2, and upon 
the external and internal sides of the revolv- 
ing-nut b. Fig. 2. Each tooth extends from 
the lower termination of these sides upward 
longitudinally entirely across to the uppei 
termination thereof, and is a mere continua- 
tion of some of the small teeth above de- 
scribed extended and gradually increased in 
depth and size from the point of extension 
toward the top of the nuts respectively. The 
large teeth upon the nut T, Fig. 2, and upon 
the external sides of nut b. Fig. 2, incline with 
the surfaces upon which they are situated to- 

2 [Richard Montgomeiy and Lewis W. Har- 
ris. 
[Bark Mill. 
[Patented August 12, ISIO.] 
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ward the shaft a. Fig. 2, like the small teeth 
thereon, and at a corresponding angle, whilst 
the large teeth upon the interior surface of the 
revolving-nut b, Fig. 2, incline, like the small 
teeth, upon this surface toward the lower por- 
tion of the shaft (a), and at the same angle 
with the small teeth last mentioned. The 
back of each of the large teeth, on the exterior 
surface of the revolving-nut b, Fig. 2, joins 
at the top of this nut with a large tooth of the 
same dimension, the interior surface of this 
nut, the backs couiciding, and the edges facing 
in opposite directions. Upon the top of each 
of the large teeth thus united is a square tooth 
or picker, standhig parallel to the shaft (a. Fig. 
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2), which, aid in breaking the bark or other 
substance to be ground against the stationaiy 
arms n, n, n. Fig. 1, as the nuts revolve. The 
stationary arms (n. Fig. 1) are attached to 
the cylinder m at n, and to the cylinder D 
at O. In the center of the arm n, at P, is a 
socket, in which the shaft a, Fig. 2, turns. 
The lower circumference of the hopper e. Fig, 
1, corresponds m size with the cylinder D, Fig. 

1, over which it is placed, and to which it is 
permanently secured. Fig. 1 r^resents the 
stationary cylinders D and M', and the hop- 
per e, and the stationary arms n', in an in- 
verted position. R, Fig. 1, is the space filled 
by the revolving-nut b, Fig. 2, and S, Fig. 1, 
that filled by the revolving-nut T, Fig. 2, 
When placed in their proper positions ih the 
machine, g, g, Fig. 1, are ears upon the sta- 
tionary cylinders D, to which the cross-bar f, 
Fig. 3, is secured. The nuts b and T, Fig. 2, 
are firmly secured at the base to ti-ansverse 
arms which revolve with them. These revolv- 
ing-arms aie like the stationary arms n, n, n, 
Fig. 1, and connect the nuts b, and T with each 
other in the same manner, that the stationary 
arms n, Fig. 1, connect the cylinders D, and 
M, Fig. 1. The lower end of the shaft a. Fig. 

2, is firmly secured to the center of the re- 
volving-arms where these arms intersect each 
other. A revolution of the shaft therefore, 
carries the revolving-arms and the nuts b and 
T around with it. c, c, c, e, Fig. 2, are rows 
of pickers and large teeth upon the nuts b 
and T, extending entirely around them. As 
the nuts revolve under the stationaiy arms n, 
Fig. 1, the bark, or other substance to be 
ground, is broken by them against the sta- 
tionaiy arms and the surrounding teeth, and 
sides of the cylinders D and M, into pieces of 
a proper size, to be acted on by the small teeth 
in the cylinders and nuts, h, h, h. Figs. 1 and 
2, are fine teeth upon the inner sm-face of the 
cylinder D, and upon the external and internal 
surface of the cylinder M, and upon the ex- 
ternal and internal surfaces of the nut b, and 
upon the surface of the nut T. The nut b 
performs its revolutions between the cylinders 
D and M. The nut T is surrounded by the 
cylinder M, within which it revolves. The 
small teeth in the cylinders are of a corre- 
sponding size with the small teeth, in the nut 
opposed to them, and in connection with 
which they are designed to act. The teeth in 
the cylinders are perpendicular to the base of 
the cylinders, and surround the shaft a, in 
lines parallel to the shaft and to each other. 
Those in the revolving-nuts surround the shaft 
a, in lines inclining toward it as hereinbefore 
mentioned, but which are in the same plane 
with the axis of the shaft a. The machine, 
therefore, gi-inds with the like facility, wheth- 
er the nuts revolve forward, or in a contrary di- 
rection. The bark or other substance to be 
gound is placed in the hopper e; the moving- 
power is applied to the shaft a, which, in re- 
volving takes with it the nuts b and T, to- 
gether with the arms, which secure and con- 
nect them to each other. The substance Is 
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broken by the large teeth and pickers c, c, c, c,. 
Fig. 2, against the stationaiy arms n, n, n, Fig. 
1, and the surrounding teeth and sides of the 
stationary ry]inders, and, falling down be- 
tween the small teeth in the cylinders, and 
those in the nut opposite, is there ground, and 
is then discharged through the small teeth, 
from the base of the machine. The revolving- 
nuts being of a conical siiape as above de- 
scribed, and the teetn thereon inclining with 
the cone upon which they are situated, as 
above mentioned, may be brought nearer to 
those in the cylinders by raising the shaft a, 
to which they are attached, or may be re- 
moved farther from them by lowering the 
shaft, and, in this manner, the machine may 
be made to gi-ind coarse or fine as occasion may 
reouire. 

["What we claim as our invention, and de- 
sire to seem-e by letters patent, is: The com- 
bination of the conical nuts, one or more, with 
the cylinders placed concentrically, as herein 
mentioned and described, and constructed, ar- 
ranged, and connected in the manner herein de- 
scribed, and provided with teeth and pickers,, 
arranged as is also herein mentioned and set 
forth. Richard Montgomery. 

["Lewis W. Harris."] 2 

The plaintiff also gave evidence tending to 
show the novelty and utility of the invention,, 
the sufficiency of the specification, and the 
manufacture and sale by the defendant, in 
the state of New- York, of a large number of 
bark-mills alleged to be an infringement. The 
bark-mills made and sold by the defendant 
were constructed, some with four, but most 
of them with six grinding chambers, formed 
by alternate stationary and movable rings, ar- 
ranged and combined in the manner described 
in the said specification; but the teeth in the 
defendant's mills varied in some particulars 
from the teeth described in the specification, 
and the chambers aM stationary rings in the- 
defendant's mills differed somewhat in shape 
from those in the patented mill. 

The defendant introduced evidence designed 
to show that the specification did not suffi- 
ciently describe the manner of constructing a 
bark-mill with any other number of grinding- 
chambers than three. So much of the spec- 
ification as is material, and the principal 
points made and evidence given, are stated in 
the charge to the jury. 

Samuel Stevens, Samuel Blatchfprd. and 
Levi D.. Carpenter, for plaintiff. 

Joshua A. Spencer and William Baker, for 
defendant. 

In charging the jury, NELSON, Circuit Jus- 
tice, remarked as follows: 

The improvement which has been patented 
to Montgomery and Harris has been described 
in the specification which accompanies the- 
patent, and it is necessary for us to look into 
that, in the first instance, with a view to as- 

2 [From 1 Fish. Pat. Rep. 401.] 
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certain, as nearly as possible, the thing T\'liich 
has been discovered, . and the property in 
which is secured to the patentees. The law 
requires that the applicant for a patent shall 
set forth in his specification a description of 
his invention, sufficiently full and particular 
to enable any intelligent mechanic to make a 
machine from such description. 

The patentees in this case begin by stating 
in their specification, in very general terms, 
the nature of the improvement which they 
have discovered. They say: "The nature of 
our invention consists in providing a mode of 
breaking and grinding bark and other sub- 
stances of a like character, by means of hol- 
low, stationary cylinders, and one or more re- 
volving conical nuts, placed concentrically, in 
connection with teeth and pickers, the whole 
constructed, arranged and combined as here- 
inafter particularly described." They then 
go on in their specification and describe the 
material parts of the machinery of the mill. 
First, the outer cylinder or shell of th6 mill; 
next, another cylinder, which is also station- 
ary, and is the second in the models which 
have been shown, there being teeth on the in- 
side of the outer cylinder, and on the inside 
and outside of the inner cylinder; next, a 
movable conical nut or ring, with teeth on 
tlie outside and inside; and then another con- 
ical nut, which is solid, and has teeth on its 
outside, and through the centre of which a 
shaft passes, which is connected with the 
driving power. The patentees then give a de- 
scription of the teeth which are used on 
these stationary cylinders, and on the mov- 
able conical rings. They also describe the 
cross-bars or pieces that hold firmly together 
the stationary cylinders, and the cross-bars 
that hold together firmly the movable con- 
ical grinders. All this, taken together, per- 
fects the mill, and produces the combination 
which the patentees allege they have discover- 
ed, and which they design to describe in their 
specification. 

They nest set out their claim, which is the 
most material part of the specification, espe- 
cially when taken in connection with the par- 
ticular description previously given. The 
claim, in the language of the patentees them- 
selves, is as follows: "What we claim as our 
invention, and desire to secure by letters pat- 
ent, is the combination of the conical nuts, 
one or more, with the cylinders, placed con- 
centrically as herein mentioned and describ- 
ed, and constructed, arranged and connected 
in the manner herein described, and provided 
with teeth and pickers arranged as is also 
herein mentioned and set forth." • The claim 
in substance is this— the combination of the 
conical nuts, one or more, with the cylinders, 
placed concentrically as described in the spec- 
ification, and furnished with teeth and pick- 
ers on their surfaces. 

Now, the first question is— what is the thing 
that has been invented by the patentees? Be- 
cause, unless we ascertain intelligibly what 
the machine is which it is claimed has been 
29FED.CAS. — 75 



discovered, we shall be altogether disqualified 
for determining whether or not it has been in- 
fringed or violated by the operation of the de- 
fendant's mill. The claim is- exceedingly 
plain, and is very distinctly and clearly ex- 
pressed. It is simply the combining together 
of the stationary cylinders and the movable 
conical rings, there being teeth on the sides 
of both, and that combination being sustained 
by the cross-bars to which the movable parts 
and the stationary parts are severally attach- 
ed, so that, on applying the driving power to 
the shaft, the grinding is effected in the grind- . 
ing chambers formed by the surfaces of the 
nuts and cylinders. 

It is proper to inquire what the purpose is 
of this combination, and what useful object 
was intended to be obtained by -it. Obviously, 
it seems to me, to increase the grinding ap- 
paratus in a machine of a given size, and 
which may still be driven by the same power ■ 
as before. This is the new and valuable idea 
which has occurred to the patentees, which 
they have reduced to practice, and which is, 
in their description, embodied in a working 
machine. This is manifest on looking at the 
old mill, and comparing it with the new mill 
of the patentees.. There was but one grinding 
chamber in the old mill, while one of the 
simplest forms of the mill discovered and re- 
duced to practical operation by the patentees, 
contains two grinding-chambers, which are 
formed by inserting a movable conical nut 
between an outer and an inner stationary cyl- 
inder. It was the multiplication of these 
chambers and of the grinding apparatus or 
machinery, that was discovered by the pat- 
entees, and which it is agreed was never be- 
fore known or put in practice. 

As to the utility of the invention, I do not 
understand that it is called seriously in ques- 
tion. An invention must not only be one that 
can be reduced to practice, but it must be one 
of some utility. It appears, from the testi- 
mony in this case, that the mill of the pat- 
entees, formed by the multiplication of the 
grinding-chambers, particularly the mill with 
the three chambers, described in the specifica- 
tion and shown in the drawings, will grind, 
when not in very rapid operation, say at a 
speed of fifty or sixty revolutions in a min- 
ute, a cord of bark an hour through the day; 
and the witness did not doubt, that with an 
increased velocity, it would grind more. It 
grinds, moreover, double the quantity ground 
by the old miU. This is evidence enough of 
the utility of the invention. The question is 
not, whether the machine invented is the 
best one known to the community, nor wheth- 
er it does its work better or faster than any 
other machine in the same department of la- 
bor. But, if it be to a certain degree useful, 
and be original with the patentee, it belongs to 
him alone, whether.it does less or more work. 

It has been insisted, on the part of the de- 
fendant, and that view was taken by some of 
the experts whom he called, that the specifi- 
cation in question here is not sufficiently full 
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and particular to enable a meeJianie of or- 
dinary skill to make a mill with grinding- 
ehambers muliiplied beyond the number par- 
ticularly enumerated in the speeification, 
which is limited to three. But several of the 
experts who have been examined on th^ part 
of the plaintiff say, that there is no difficulty 
in constructing a mill with any number of 
grinding-chambers, from the description in 
the specification. Some of the witnesses for 
the defendant, who were examined particu- 
larly in respect to this point of the case, ob- 
viously labored under a misapprehension as 
to the extent of the questions that were put 
to them. They failed to comprehend the prin- 
ciple on which these questions are put to ex- 
perts, and they, therefore, failed to respond 
intelligibly. Mr. Pond, a witness for the de- 
fendant, of great intelligence, and of long 
practical experience in this branch of busi- 
ness, would not say that, after reading the 
specification, he could not make a mill with 
the grinding chambers multiplied to any giv- 
en number. But he undertook to give a legal 
construction to the specification for himself, 
and, assuming his construction to be sound, 
and predicating upon it the answer he gave, 
he said he could not make such a mill if he 
were to follow, throughout its structure, the 
particular and identical description in the 
specification; and this was the view taken by 
another witness. The point is thus made one 
of some importance. 

"What is the thing discovered and describ- 
ed? It is the formation of grinding chambers, 
by the combination of movable conical rings 
with stationary cylinders, these two parts 
being severally brought together and fastened 
by cross-bars. The description in the specifi- 
cation shows a mill with three grinding cham- 
bers. How will you add another chamber? 
The patentees evidently had in their minds 
the idea of multiplying the chambers, because 
they suggest the use of stationary cylinders 
and one or more movable conical rings, thus 
allowing both cylinders and rings to be multi- 
plied to any extent, or the mill to be Umited 
to two cylinders and one ring. "Where was 
the necessity of their adding the description 
of another stationary cylinder just like the 
one described in the specification, and of an- 
other conical ring just like the one they have 
described, and directing the ring and cylinder 
to be put into the mill concentrically, so as to 
obtain two more grinding chambei-s? There 
would be nothing new in such a description. 
The specification already directs how to make 
the cylinder and the ring, and how to combine 
them in order to produce grinding chambers. 
A ring between two cylinders produces two 
chambers, and two more are made by the ad- 
dition of another ring and another cylinder. 
This is a mere duplication of parts, and there 
is nothing new in the multiplication of the 
parts. By taking the description of what has 
already been put together to form grinding- 
chambers, and by putting the same together 
again, and adding it to the mill by the same 



connection of eross-bai's, you have a multiplica- 
tion of the grinding-chambers. 

If I have been fortunate enough to com- 
municate to you my ideas in respect to the 
thing really Invented and put into practical op- 
eration by the patentees, you will be prepared 
to take up the next subject of inquiry, and 
that is, whether the defendant has been guilty 
of an infringement; or, in other words, wheth- 
er he has appropriated to his own use and for 
his own benefit, this new machine constructed 
and put in operation by the patentees. As I 
have already stated, the object and efCeet of 
the invention are, an increase of the grinding 
apparatus by a multiplication of the grinding- 
chambers. Has the defendant appropriated 
to himself this idea? Hias he increased the 
grinding apparatus in his mill, by using the 
combination of the movable conical rings witli 
the stationary cylinders? Both paities must 
start with the old machine, the Gale mill, 
which was the only mill in operation at the 
time of the invention by the patentees. Mont- 
gomery and Harris being the first in point of 
time, made the improvement which I have 
been explaining; that is, they increased and 
mrdtiplied the number of the grinding-cham- 
bers by a combination of rings and cylinders. 
They thus made an advance on the old ma- 
chine. Instead of only one grinding-chamber 
in the mill, you have two, three, four or five, 
or any number you see fit to make, by a mul- 
tiplication of the parts. Has the defendant 
appropriated this combination, in the mill 
which he has constructed? Has he formed 
grinding-chambers by combining movable con- 
ical rings with stationary cylinders? If he 
has, he has appropriated and adopted the 
combination invented, described, claimed and 
patented l>7 Montgomery and Harris. The de- 
fendant has a mill of six grinding-chambei*s 
and twelve grinding surfaces. Has he ob- 
tained that by a multiplication of the cham- 
bers, according to the combination of the pat- 
entees? If he has, then he has been guilty 
of an infringement. 

It is urged, on the part of the defendant, that 
the shape of the grinding chambers in the 
defendant's mill is different from the shape 
of the chambers in the plaintiff's mill, and 
that, consequently, the combination in the de- 
fendant's mill of the running parts and the 
stationary parts which form the chambers, is 
different from the combination of those parts 
in the plaintiff's mill. It will be quite ob- 
vious, however, to any person of ordinaiy im- 
derstanding, who will look at these various 
mills, and at the principle on which they are 
constructed, that this grinding chamber, though 
made of various shapes, will still produce a 
useful result A paiticular shape may and 
probably will enable one machine to operate 
more advantageously than another. A mill 
with grinding surfaces of one particular shape 
may grind faster and better than a mill with 
surfaces of another shape. But a mill that 
does not grind so fast or so well as another, 
because it has chambers of a different shape. 
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will not, tlierefore, cease to be useful. This 
is demonsti-ated by the evidence in tiiis case. 
The chamber in the plaintiffs mill has one re- 
ceding side formed by the movable conical 
nut, and one upright side formed by the sta- 
tionary cylinder. The evidence shows that 
the mill thus constructed is a useful and val- 
uable mill. In the defendant's mill, both the 
surfaces of the chamber are receding, as well 
that of the cylinder as that of the ring. Thus, 
a larger opening is made to let in the bark, 
and it is very likely that this is an improve- 
ment, and that its effect is to aid in feeding the 
mill and in inei-easing its grinding capacity. 
In every new invention, the particular ma- 
chine, when first reduced to practice, is meas- 
urably hi an imperfect state. But the idea 
of the inventor is complete. There is, how- 
ever, in the execution and mechanical con- 
struction, which go to embody the original 
idea in a machine for practical use, a degree 
of imperfection which, from a want of expe- 
rience, always attends the first construction. 
In the two machines in question here, the 
shape of the grinding-chamber is different in 
this respect only that in the plaintiff's one of 
its sides is upright and one recedes, while in 
the defendant's both of its sides recede. A 
person using the combination discovered and 
put into use by the patentees, may, by expe- 
rience in its practical operation, see where it 
can be altered, and may call in a mechanic 
and have the alteration made, which may im- 
prove the machine. This is a necessary conse- 
quence of the practical use of the machine by 
a man of ordinary skill and judgment. But 
there is no novelty or invention in such altera- 
tion. 

An illustration of this is to be found in a-case 
recently tried before me in the city of New 
York, involving the title to a most useful ma- 
chine called a burring machine, for the pur- 
pose of cleaning wool or cotton, and separating 
the dirt and foul stuff from the fibre. This 
had before been done by hand, at great ex- 
pense. But a machine was invented where- 
by the whole operation was performed by cov- 
ering a cylinder with a common card of leath- 
er, furnished with teeth formed with a hook 
on the outside and a slot below. As the cylin- 
der revolved, the wool or cotton being brought 
close to it, was caught by the hooked teeth 
and drawn into the slot, in such manner that 
the fibre went to the bottom of the slot, while 
the dirt remained on the top of the tooth. 
There was then a beater, which rubbed along 
the surface of the cj'linder and brought off 
the dirt, and the operation was complete. 
There was such demand for the machines that 
the bushiess of constructing them became ex- 
tensively profitable. In the suit of which I 
have spoken, the defendant had originally 
been in partnership with the inventor in con- 
structing the machines, and, after the part- 
nership expired, continued to construct them 
without any right or license. "When prose- 
eeuted by the inventor, he set up, among other 
things, by way of defence, that he had chan- 
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ged the form of the hooked teeth, and had al- 
tered the shape of the slots between the teeth. 
This, he insisted, was a great improvement. He 
had taken the whole of the patentee's machine, 
and, slightly altering it, claimed the right to 
use it, and thus to absorb the whole of the 
invention. The case referred to is that of 
Parkhurst v. Kinsman [Case No. 10,757]. 
But, if any such doctrine were to be incorpo- 
rated into the patent law, and to be admin- 
istered by courts and juries, as that such an 
alteration would be a defence to a charge of 
infringement, no patent of any machine, how- 
ever useful, would be worth the parchment 
on which it is written. But this is not the 
law. A difference merely in shape is a differ- 
ence in degree only, and not in the thing .c- 
self. In this case, the grinding chamber— 
the space through which the bark enters— is 
more open in one miU than in the other. But 
there is nothing new in this particular shape, 
because the shape of the grinding chamber is 
no part of the combination patented. 

The same observations are equally applica- 
ble to the shape of the teeth. Their shape, 
whetlier they be straight or slanting, is no 
part of the patented combination. Either 
form will work very well, though the one may 
be. better and more perfect than the other. 
But the form of the teeth, whether straight or 
slanting, is not new. Teeth of both shapes 
are found in many grinding mills, and neither 
party can claim either form as new. 

The novelty of the patentee's machine con- 
sists, then, in the combination of the movable 
conical nuts with the stationary cylinders, by 
which means the patentees are enabled to 
multiply the grinding chambers in a mill to 
any given number. The teeth were old. The 
mere form of the grinding surfaces was not 
new. But this multiplication of the grinding 
chambers, in the manner described, appears 
to have been never before known. That is 
the novelty and all the novelty there is in the 
matter. As to the subsidiary parts, such as 
the peculiar shape of the chambers and the 
peculiar form of the teeth, they are incidental- 
But no one has a right, without the authority 
of the patentees, to use the combination of the 
two parts that go to form the grinding cham- 
bers. If you shall think that that combina- 
tion is incorporated in the machine of the de- 
fendant, the plaintiff will be entitled to your 
verdict. But if you shall think otherwise, 
your verdict will be for the defendant. 

If the defendant has been guilty of violating 
the plaintiff's rights, the rule on the question 
of damages is, that the plaintiff is entitled to 
all the actual profits which the defendant has 
made by the use of the principle of the plain- 
tiff's combination. In other words, the plain- 
tiff is entitled to all the damages which he has 
sustained by reason of the use which the de- 
fendant has made of the plaintiff's property. 
This is, in effect, the same thing, because the 
law presumes that if the defendant had not 
put his machines into the market, the demand 
would have been for the plaintiff's, and that 
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lie would have veceived the profits on the ma- 
chines which have been made and sold by the 
defendant. Vindictive or exemplary damages 
ai-e not allowed. The juiy are confined to the 
actual damages, and the law has provided that 
the coiM't may increase those damages in 
proper eases. „ 

There are some data in this case which you 
can take as guides to the amount of damages. 
It is stated by one witness, that from the year 
1843 to this time, a period of some seven 
5'ears, the defendant has cast six hundred and 
thirty-two mills; that the average cost of 
those mills to the defendant was $20 apiece; 
and that they sold at retail for $45 each, and 
at wholesale for §37 and $40 each. But the 
difference between $20 and $45 on each mill 
is not all of it nominal profit. The interest 
on capital, the risk of bad debts and the ex- 
penses of selling the mills, are all to be taken 
into account in arriving at the profits which 
the defendant has made. The right of the 
plaintiff accrued in August, 1845, and the suit 
was commenced in June, 1849. The jury 
should confine their inquiry on the subject of 
damages to that period, about four years, and 
to the profits which the defendant derived 
from sales of his mills within that period. 

The jury found a verdict for the plaintiff -for 
§7,200, which was reduced by the court, by con- 
sent of the plaintiff to $6,000. 
■ The defendant afterwards moved, on a case, 
for a new trial, on the ground of errors in the 
charge of the court, and of the excessiveness of 
the damages. But the motion was denied. 



Case Wo. 17,635. 

WILBUR et al. v. L,AWBBNGE. 

[2 Blatchf. 314.] i 

Circuit Court, S. O. New York. Oct., 1851. 

Customs Duties — Dutiable Chaiiges — Liguter- 

AGE AT FOIIT OF ShIPMEST. 

1. Where wool, the growth and production of 
Buenos Ayres, was purchased there for exporta- 
tion to New-York, but, on account of the block- 
ade of Buenos Ayre^i was transported in light- 
ers to Montevideo and shipped thence to New- 
York, held that, under section 16 of the act of 
August 30th, 1842 (5 Stat. 563), the costs and 
charges of such transportation from Buenos 
Ayres to Montevideo could not be added as a 
part of the dutiable value of the wool. 

[Cited in Hutton v. Schell, Case No. 6,961.] 

2. The case of Gnnnell v. Lawrence [Case 
No. 5,831] cited, approved and applied. 

This was an action to recover back duties 
paid to the defendant [Cornelius W. Law- 
rence] as collector of the port of New- York. 
The facts were these: The plaintiffs [Jere- 
miah Wilbur and others] entered at the cus- 
tom-house, on the 17th of May, 1848, a quan- 
tity of unwashed wool, imported by them 
from Buenos Ayres to New- York. The wool 
was the growth and production of Buenos 
Ayi'es, and was puj chased there for exporta- 
tion to New- York, but, on account of the 
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blockade of Buenos Ayres, was transported 
in lighters to Montevideo and shipped from 
that place to New-York. The value of the 
wool at Buenos Ayres, together with the 
costs and charges appraised and ascertained 
at the custom-house, with the addition of 
the usual commissions, was $4,787. Upon 
this a duty of 30 per cent, amounting to 
$1,436.10, was paid by the plaintiffs on the 
entry of the wool. The charges for the 
transportation of the wool from Buenos 
Ayres to Montevideo, together with 2% per 
cent commission, amounted to $1,281.25. 
Upon this, also, the defendant exacted a 
duty of 30 per cent,, amounting to $384.30, 
which sum the plaintiffs paid under protest 
They then brought this action to recover it 
back. A verdict was talien for the plain- 
tiffs, subject to the opinion of the court, and 
also subject to adjustment at the custom- 
house in comformitj' to the decision of the 
court. 

George O. Goddard, for plaintiffs. 

J. Preseott Hall, Dist. Atty., for defendant. 

Before NELSON, Circuit Justice, and 
BETTS, Disti-ict Judge. 

BETTS, District Judge. It is contended 
for the defendant, that the costs and charges 
attending the transportation of the wool 
from Buenos Ayres to Montevideo, are the 
expenses of shipment incurred subsequent 
to its purchase, and are to be added to the 
purchase-price, to make up its market value 
in the country from which it was imported. 

The meaning and effect of the 16th section 
of the act of August 30th, 1842 (5 Stat 563), 
as applicable to a similar state of facts, was 
considered and decided by this court in the 
case of Grinnell v. Lawrence [Case No. 5,- 
831]. In that case, the goods were the pro- 
duction of China, and were there purchased 
and shipped to London, and then re-shipped 
to the United States. In appraising the 
value of the goods, the appraisers added the 
costs of ti-ansportation from Canton to Lon- 
don. The court decided that, upon the true 
construction of the 16th section of the act 
and of the proviso to that section, the mar- 
ket value of the goods, at the time of their 
exportation to the United States, in the prin- 
cipal markets of the place of production, 
with costs and charges to the time of ship- 
ment, was the dutiable value, and that the 
freight and expenses of their transportation 
from Canton to London could not be added. 
In that ease, the goods were procured in the 
London market for shipment to the United 
States, and were not, as in this instance, 
on a continuous course of transmission from 
the place of production, nor were they pui*- 
chased and invoiced at the latter place for 
this market. In these features there was 
more colorable ground for computing the ex- 
penses of transportation to London as part 
of the dutiable value, than there is in this 
case, where the purchase of the wool was 
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made at Buenos Ayres by the plaintiffs, and 
its transmission direct to tlie United States 
Tvas commenced at that port. The employ- 
ment of a vessel at Montevideo to carry the 
cargo, because of the inabilitj^ to send one 
from Buenos Ayres, or for any other cause, 
did not interrupt the continuity of the voy- 
age. This very point has been before the 
court in former cases, in which it was ruled, 
at nisi prius, that the charges of such trans- 
portation of the cargo could not be esti- 
mated in appraising the market value of the 
goods, and that the amount of costs and 
charges was limited to what had accrued at 
the time the goods left Buenos Ayres. The 
decision of the court that those eases were 
embraced within the principle of Grinnell 
V. Lawrence [supra] was not excepted to, 
and the judgments rendered in those cases, 
on that construction of the law, were ac- 
quiesced in and satisfied by the government. 
Judgment must be rendered in this case 
tot the plaintiffs, with a reference to the col- 
lector to adjust the true amount of duties 
payable by the plaintififs upon the principles 
of this decision. 
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WILBUR y, STOCKHOLDERS. 

[18 N. B. R. 178; 13 Phila. 479; 35 Leg. Int. 
346; 26 Pittsb. Leg. J. 15.] i 

District Comi:, E. D, Pennsylvania. 1878. 

CORFORATIOSS — STOCK ASSESSMENTS — EQUITT 

PowEKS — Construction of Chahtek — Bank- 
ruptcy — Assessment by Assignee — Counter- 
claims — Ultra Vires — Liability op Trans- 
ferees OP Stock. 

1. In the ordinary case of a solvent private 
corporation, there is no liability of the stockhold- 
ers to pay the capital until an assessment, but in 
the case of insolvency, payment is compellable 
at the suit of the creditors, though no assess- 
ment may have been made. 

2. Under proceedings in equity for this pur- 
pose, the court may, if a sufficient corporate or- 
ganization continues to subsist, order an assess- 
ment by the corporate authorities upon the 
stoclthclders in any stage of the proceedings for 
any purpose for wliich it may be thought con- 
venient. In such case it is only a proceeding 
in aid of the judicial .recourse of the creditors; 
it may promote the en&)rcement, but is not es- 
sential to the existence of the oliligation of the 
stocltholders. 

[Cited in Lane's Appeal, 105 Pa. St. 60.] 

3. The bankrupt was a manufacturing com- 
pany organized under a special act with a capi- 
tal of fifty thousand dollars, divided into one 
thousand shares of fifty dollars each, with pow- 
er to increase the number of shares to three 
thousand. The act prescribed no form or meth- 
od of subscription to the stocli, but authorized 
the payment of subscriptions in real or personal 
estate appropriate to the corporate business at 
a bona fide cash valuation, to be agreed upon by 
a majority in interest of the subscribers and 

1 [Reprinted from 18 N. B. R. 178, by permis- 
sion. 26 Pittsb. Leg. J. 15, contains only a par- 
tial report.] 



stockholders. It gave no authority to the di- 
rectors or to any officer to accept payment for 
the stock except in money or money's worth. 
By the articles of association it was provided 
that the capital stoclc should be one hundred 
and forty thousand dollars, divided into two 
thousand eight hundred shares of fifty dollars 
each, and that the subscribers should give their 
notes, without interest, for the amounts sub- 
scribed by them respectively, which notes 
should not be liable, at any time, to an assess- 
ment for more than fifty per cent, of their face, 
nor to an assessment of more than twenty per 
cent, within eighteen months from the organ- 
ization of the company. Held, that the true, 
legal, and only rational meaning of the provi- 
sion was that, with ultimate relation to credit- 
ors, the capital was of the full residuary amount 
of one hundred and forty thousand dollars, but 
such calls for payments on the stock as might 
from time to time be made by the corporate au- 
thorities, in the course of the active business of 
the company, as a solvent -concern, should not 
exceed one-half of that amount There was 
nothing, therefore, in the articles of association 
to exempt or absolve stockholders from liabil- 
ity to creditors for so much of the whole capital 
of one hundred and forty thousand dollars as 
might be required for the payment of the debts. 

4. Notes were given by most of the stockhold- 
ers in payment for the stock subscribed for by 
them. Bach of these notes conformed to the 
provisions of the articles of association,, but 
contained a provision that all dividends should 
be credited proportionately upon it until its full 
amount, by reason of credits by assessments 
and dividends, should be paid, when the same 
should be returned and in lieu tiiereof a paid- 
up certificate of stock be issued. Seld, that the 
operation of the articles of association as to 
creditors was not and could not be altered by 
the insertion of this provision in the notes. 

5. The company having become bankrupt, 
and the deficiency of othei: assets exceeding the 
whole unpaid amount of the capital of one hun- 
dred and forty thousand dollars, held, that the 
stockholders were liable to the assignee in bank- 
ruptcy for their respective proportions of such 
unpaid amount. 

j 6. Stockholders of an insolvent corporation 
; who are also creditors, cannot be allowed to de- 
duct the amount due to them from their re- 
spective proportions or the unpaid capital; but 
if they prove their debts under the bankruptcy, 
deductions equal to their estimated respective 
dividends may perhaps be made from the 
amounts of the assignee's demands against 
them as stockholders. 

7. Where an investment in stock by a corpo- 
ration was ultra vires the corporation will not 
be held liable as a stockholder. 

8. A transferee of stock in a bankrupt com- 
pany is liable to the assignee in bankruptcy in 
respect to such stock; but where the transfer 
was not accepted by the transferee, the trans- 
ferer alone is liable. 

W. D. Luckenbach and H. Green, for cred- 
itors. 

P. K. Erdman, C. M. Runk, and R. B. 
Wright & Son, for stockholders. 

OADWALADER, District Judge. The su- 
preme court has described i3ie capital of a 
private incorporated company as a fund 
publicly pledged to all who deal with the 
association. [Ogilvie v. Knox Ins. Co.] 22 
How. [63 U. S.] 387. The application of 
the remark was to relations of the stock- 
holders of such a company to its creditors. 
The stockholders individually are not liable 
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for its debts in any sum greater than their 
proportional amounts of the capital; and 
this limitation fortifies the reason that the 
creditors should be assured of an available 
recourse for so much of the capital as may 
be required for payment of the debts. 
Therefore a deceptive existence of a nom- 
inal or illusory capital, as distinguished 
from an actual and available one, cannot be 
sanctioned. The capital is a fund clothed 
with a trust for the security of the debts. 
Story, Eq, Jur. § 1252, cited [Curran v. State 
of Arkansas] 15 How. [56 U, S.] 307. So 
much of the capital as the stockholders 
have paid in is administered by the corpo- 
ration; and if misapplied, or not rightly ap- 
plied, the stockholders, unless wiUful partici- 
pants in the wrong, are not responsible for 
it, or for any losses of creditors which it 
may cause. But even this immunity of the 
stockholders does not extend to capital paid 
in which has afterwards been paid back to 
them. They can, as against creditors, re- 
tain only the accrued profits, which, as con- 
tradistinguished from capital, have been 
actually earned and fairly distributed before 
insolvency. Capital paid back may, in the 
case of corporate insolvency, be followed by 
the creditors in the hands of the stockhold- 
ers. Wood V. Dummer [Case No. 17,944]; 
[Curran v. State of Arkansas] 15 How. [56 
U. S.] 307, 308. 

The questions in the present ease concern 
capital never paid in. The obligations, ex- 
press or implied, of. the stockholders to pay 
such capital are held by the corporation in 
trust for the ultimate security of its debts. 
[Upton V. Tribilcock] 91 U. S. 45; [Sanger 
V. Upton] Id. 56; [Webster v. Upton] Id. 66, 
70, 71. Where the corporation is solvent, 
the unpaid capital is not due and payable 
by the stockholders until payment in part or 
in whole is called for by the corporate au- 
thorities, unless a postponement of the pay- 
ment would be inconsistent with some pro- 
vision of the act of incorporation, or with a 
conventional engagement with the stockhold- 
ers. Ordinarily, there is no such inconsist- 
ency of either kind, and thus, in the ease of 
a solvent corporation, a call or levy by the 
corporate authorities, assessing the amount 
or amounts payable, must ordinarily pre- 
cede any ascertained obligation of the re- 
spective stockholders to pay. But in the 
contrary case of an insolvent corporation, 
the recourse of its creditors does not depend 
Tipon any such condition precedent, and can- 
not be thus postponed. Every stockholder 
is, with relation to creditors, under an obli- 
gation to pay so much of the amount repre- 
sented by his share, or shares, of the capital, 
as may be required for payment of the cor- 
porate debts. Where he has made no ex- 
press engagement, this obligation to pay is 
implied. Where an express engagement has 
been made upon such a condition as would 
impair the recourse of creditors, they may 
proceed as if no such conditional engage- 



ment had been made. Upon the insolvency 
of the corporation, the obligations of the 
stockholders thus at once become assets for 
the payment of its debts to such extent as 
other assets are deficient. To this extent 
the obligation of every stockholder, in its 
Just proportion, then becomes in equity a 
debt payable for the benefit of the creditors. 
No act of the corporation, before or after its 
insolvency, can derogate, in this respect, 
from the rights of creditors. Neither can 
any omission of the corporation, or of the 
corporate authorities, exempt or absolve 
stockholders from this obligation. For ex- 
ample, there may not have been any call, 
or assessment of the contributory amounts 
of unpaid capital; or, where an assessment 
has been formally made, the corporation 
may not have taken measures, by suit, or 
otherwise, to compel defaulting stockholders to 
pay. Such omissions do not affect the equita- 
ble right of the creditors to payment. But tliere 
is no direct privity between them and the stock- 
holders. The creditoi-s therefore cannot, in 
their own names, sug the stockholders in a 
eomt of law, and may be unable, in such a 
court by mandamus or otherwise, to compel a 
private corporation either to make an assess- 
ment, or to institute suits to enforce one if 
made. See 1 Q. B. 288. But however such 
emissions may thus, for technical reasons, im- 
pede redress at law, they do not prevent or im- 
pede the available and complete recourse of the 
creditors in equity. 

In a suit in equity by the creditors against the 
stockholders of an insolvent corporation to com- 
pel them to contL'ibute a sufficient amount of 
unpaid capital to make good the deficiency of 
other assets, the corporation must of course be 
a party defendant. Such a suit is maintainable 
under several heads of equitable jurisdiction. 
The jurisdiction is exercisable in aid of the 
equitable rights of the creditors, who would oth- 
eiTvise have no adequate redress at law. It is 
also exercisable in order to enforce the due exe- 
cution of the franchise of the corporation under 
the trust with which the capital is clothed for 
payment of the debts. The proceeding has been 
described by the supreme court as in the nature 
of an attachment in which the stockholders are 
called in to answer as garnishees. [Ogilvie v. 
Ejiox Ins. Co.] 22 How. [63 U. S.] 387. But 
in order to avoid ch'cuit;^ the proceeding is also, 
on equitable principles, considered as a suit di- 
rectly against the stockholders. They are thus, 
by the same court, assimilated in such a case to 
the special partners of a limited partnership. 
Id. This analogy Implies that the stockholders 
become debtors through the ma-e insolvency of 
the corporation. In such a suit a receiver is or- 
dinarily appointed. The amount of the deficien- 
cy, and amounts of the contributory quotas, 
may be ascertained by proofs, or through a ref- 
erence and master's report, according to the 
course of procedure in equity; and there may 
thus be a final decree, affording adequate relief 
to the creditors, without any assessment by the 
corporate authorities. [Ogilvie v. EZnos Ins. 
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Co.] 22 How. [63 IT. S.] 380; 3 Comst [3 N. 
y.] 415, 423; 13 Wis. 57. 

If a sufficient corporate organization contin- 
ues to subsist, an assessment by the corpoi-ate 
authorities upon the stockholders may be ordered 
by the court of equity in any stage of the pro- 
ceedings for any purpose for -which it may be 
thought convenient But in such cases the 
assessment, so called, is different in its nature 
from the assessments by a solvent corporation. 
The consideration of this difference in the ap- 
plications of the word "assessment" will become 
very important hereafter. In the meantime it 
may be observed that hi the case of an insolvent 
corporation, the assessment, if judicially order- 
ed, is only a proceeding in aid of the judicial 
recourse of the creditors. It may promote the 
enforcement, but is not essential to the existence, 
of the obUgation of the stockholders. Thus 
Judge Treat was of opinion that where "a com- 
pany is insolvent, the original mode of making 
caUs upon the stockholda's Is not to be pur- 
sued in the enforcement of" the equitable right. 
He said: "The debt is then due on demand." 
Myers v. Seeley [Case No. 9,9&4]. In a pre- 
vious case in Ohio the language used was that 
where a company "becoming insolvent abandon 
all action xmder their charter, the original mode 
of making calls upon their stockholders cannot 
be pursued. The debt, therefore, from that time 
must be treated as due without fui-ther de- 
mand," 17 Ohio, 191. This case was cited by 
the supreme court of the United States in [San- 
ger y. Upton] 91 U. S. 60, 61. In these three 
cases, the comments on the subject were very 
much alike, to the effect that "no stockholder 
could shelter himself behind an agreement that 
he might pay otherwise than in money or mon- 
ey value," and that if, as between the corpo- 
ration and the stockholders, there might be an 
agreement to pay in some other medium, "nei-: 
ther directors, nor stockholders, nor both," could 
so act towards creditors as to debar them from 
insisting upon actual payment in money. 

More than two centuries ago, a decision of 
the house of lords, on an appeal from the court 
of chancery, established the competency of equi- 
table jurisdiction under a creditor's bill against 
an- insolvent trading corporation and the stock- 
holders; and established the existence of an 
incidental judicial power to direct the levying 
of an assessment by the coiiporate authorities 
upon the stockholdei'S. But, in the same case, 
the ultimate decision indicated that there was 
no necessity for such an assessment where the 
bill was taken as confessed, or the debt and 
conti'ibutory amounts were otherwise ascertain- 
ed. The suit was in equity only. There was 
neither a previous, nor a subsequent action at 
law. The court of chancery, on a demmi-er by 
the stocltholders, decreed that the bill be dis- 
missed. The court of appeal reversed this de- 
cree, overruled the demurrer, and remitted the 
cause to the court of chancery with a provision- 
al order for an assessment But, as the de- 
fendants did not appear and answer, the bill 
was taken pro confesso; and the assessment 
does not appear to have been thought neces- 



sary. It probably never -^yas made. The ulti- 
mate decree was a dh-ect one that the defend- 
ants pay what was due. Salmon v. Ham- 
borough Co., 1 Cas. Oh. 204, 208, abridged m 
6 Vin. Abr. 310, 311, and cited by the supreme 
court in [Sanger v. Upton] 91 U. S. 61. 

In many cases of corporations adjudged bank- 
rupt under the recent bankrupt law of the 
United States [14 Stat 517], the court of bank- 
ruptcy has made such an assessment It is. 
to the extent of the unpaid capital, buiding up- 
on the stockholders, who may afterwards be 
severally sued at law by the assignee for the 
respective contributory quotas. This com"se of 
proceeding by the assignee, though circuitous, 
and sometimes requiring .a multiplicity of 
suits, has been thought more convenient, in 
most eases, than a biU in equity, or a summary 
suit of that natm-e in bankruptcy against the 
stockholders, because, in such a proceeding, 
they must all be defendants. But where they 
can all be conveniently served with process, 
whether it be a subpoena in equity, or a citation 
in bankruptcy, this objection does not apply; 
and the supreme court has said that "the as- 
signee might have filed a bill against all the 
delhiqaent shareholders." [Sanger v. Upton] 
91 U. S. 62. Where the capital is of a certain 
amoimt, to which it was either originally limited, 
or has been increased by an unconditional ex- 
ercise of competent authority, the propositions 
above stated as to rights and remedies of cred- 
itors apply without exception or qualification. 
Therefore, if an optional increase of unpaid 
capital has been effected nnconditionally, the 
coi-poration or corporate authorities cannot aft- 
erwards, with relation to creditors, by any act 
or omission, exonerate the stockholders from 
their obligation to pay the increased amount, 
or, in any wise qualify the obligation. This 
was, in effect, decided in Chubb v. Upton, 95 
U. S. 665. 

A question which may here be suggested is, 
whether, at the time of an authorized increase 
of unpaid capital, a condition wliich could not 
afterwards be imposed may not, under possi- 
ble circumstances, be reasonably annexed to 
such increase by the same competent authority 
which creates it Effectual arrangements of 
this kind may be conventionally made between 
the stodcholders and the corporation, or by the 
stockholders mutually with one another^ But 
arrangements thus valid and binding in those 
relations might be invalid with relation to cred- 
itors. The point is whether such a condition 
can be valid in any case with relation to cred- 
itors. This question cannot arise except as 
to some part of the capital of which the crea- 
tion is wholly optional with the corporation. 
Nor can the proposition be affirmed unless with 
a limited appUcation regulated so as to preclude 
any possibiUty that creditors may be misled by 
a fictitious or illusory increase of the capital. 
Under this restriction, and perhaps others, the 
proposition may, in the absti-act, be affirmed. 
The respondents contend that it is applicable 
in the present case to a certain part of the 
capital of the bankrupt corporation. They arts 
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the stockholders, and the petitionei- is the as- 
signee of this corporation. It was a manu- 
facturing company created by an act of the leg- 
islature of Pennsylvania of the 16th of March, 
1865 (Pamph. Laws, p. 387), with a capital 
stock divided into shares of fifty dollars each, 
to consist of one thousand shares with power 
to increase the number of shares to three 
thousand. The minimum of legislatively au- 
thorized capital was thus fifty thousand dol- 
lars, and the maximum one hundred and fifty 
thousand dollars. Any addition to the mini- 
mum was optional, but was to be in shai-es of 
fifty dollars each. No form or method of 
subscription of the minimum, or of any in- 
creased amount, was prescribed. This legis- 
lative omission distinguishes the ease from 
some of those which have been cited in the 
argument. The act of incorporation author- 
ized the payment of subscriptions of stock in 
real or personal estate appropriate to the cor- 
porate business, at a bona fide cash valua- 
tion to be agreed upon by a majority in inter- 
est of the subscribers and stockholders. This 
impliedly prohibited payment of the capital 
otherwise than -in money, or money's worth. 
But though the act had contained nothing on 
the subject of the medium of payment, con- 
tributions to the payment of capital other- 
wise than in money or money's worth could 
not have been rightfully accepted by the cor- 
poration. The act provided that the affairs 
of the company should be managed by a board 
of directors, one of whom should be the pres- 
ident, who should be chosen by the stock- 
holders. But no power was expressly given 
to the directors, or to any officer, to accept 
payment of the capital, or of any part of it, 
otherwise than in money. What might, in 
this respect, have been the implied adminis- 
trative power of the directors, if no authority 
over the subject had been expressly conferred 
upon the stockholders duly assembled, is a 
question which it will not become necessary to 
consider. It may, however, become important 
hereafter to recollect that the act, as above 
quoted, expressly required a vote of the stock- 
holders to sanction the acceptance of a pay- 
ment even in real or personal estate, appro- 
priate to the corporate business; that no pow- 
er, absolute or qualified, was vested in the 
directors or officers to accept such a payment: 
and that they could acquire no such power, 
unless it were delegated by a vote of the 
stocliholders. Whether it could be thus dele- 
gated is a question which will not arise. The 
act did not, otherwise than as has been men- 
tioned, prescribe any method of corporate or- 
ganization, but provided that the first election 
of the directors and president should be held 
within sixty days after the act should take ef- 
fect, and gave the "privilege to commence op- 
erations" when five thousand dollars of the 
ca^iital should be subscribed and paid in. 
Large powers of borrowing and issuing se- 
curities for money borrowed were also con- 
ferred. But more than five years elapsed be- 
fore anything was done, formally, with a 
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view to a commencement of the corporate 
business. Whether the organization was too 
late, or was otherwise irregular, are immate- 
rial , questions. Objections of this kind can- 
not be suggested in a proceeding between the 
present parties. See Chubb v. Upton, 95 TJ. 
S. 665 J also [Minor v. Mechanics' Bank of 
Alexandria] 1 Pet. [26 U. S.] 46, 63, 63. 

On the 23d of July, 1870, there was a meet- 
ing of the shareholders, who subscribed arti- 
cles of association, and elected officers and di- 
rectors. The articles of association were sub- 
scribed by all of the shareholders on that 
day, or, at the latest before the end of July, 
1870. These articles have been called a "sub- 
scription list." But this name applies very 
imperfecfly. They constituted, so far as the 
amount of capital, and the rights of creditors 
with relation to it, might be concerned, a fun- 
damental conventional organization of the 
company, which was irrevocable. The lead- 
ing provision of these articles of association 
was, that the capital should be one hundred 
and forty thousand dollars, divided into two 
thousand eight hundred shares of fifty dollars 
each, and that the subscribers should give • 
their notes, without interest, for the amounts 
subscribed by them, respectively, which notes 
should not be liable, at any time, to an assess- 
ment for more than fifty per cent, of their 
face, nor to an assessment of more than twen- 
ty per cent, within eighteen months after the 
organization of the company. According to 
this provision of these articles, the company 
was to have a certain capital, of which one- 
half was never to be liable to assessment. 
How ought the phrase "liable to assessment," 
as here used, to be understood and applied? 
Did it mean that this half of the capital 
should not, in any possible event, become pay- 
able? If so, the provision was self -contra- 
dictory, and absurd, if not fraudulent. It 
would then import that the capital should be 
one hundred and forty thousand dollars in 
two thousand eight hundred shares of fifty 
dollars each, but that seventy thousand dol- 
lars of the amount, or twenty-five dollars of 
each share, should not become payable e-^en 
in the .event of the company's insolvency, and 
a failure of other assets. This seventy thou- 
sand dollars would not, in that case, be a 
part of the capital for any purpose whatever, 
and one thousand four hundred shares would 
not be shares of fifty dollars each. But no 
such absurd meaning is attributable. - The 
true legal and only rational meaning of the 
provision was that, with ultimate relation to 
creditors, the capital was of the full residuary 
amount of one hundred and forty thousand 
dollars, but such caUs for payments on the 
stock as might from time to time be made by 
the corporate authorities, in the course of the 
active business of the company as a solvent 
concern, should not exceed one-half of that 
amount. 

The intended application of the provision 
clearly was to capital requiring an assess- 
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ment in order to make it payable. The differ- 
ence, in this respect, between a solvent and 
An insolrent corporation has been explained. 
We have seen that, as a corporation is sol- 
vent or insolvent, the nature, purposes, and 
■effect of what is called an "assessment" dif- 
fer widely, and that, in the ordinary case of 
a solvent private corporation, there is no lia- 
bility of the stockholders to pay the capital 
until an assessment, but that in the case of 
insolvency, payment by them is compellable, 
at the suit of the creditors, though there may 
not have been any assessment. The provi- 
sion in question was applicable only to assess- 
ment in the primary sense of the word. The 
limitation of liability to assessment therefore 
applied only between the corporation and the 
stockholders, or to the stockholders among 
themselves, and did not, in any wise, affect 
rights of creditors. That no other intent is 
rationally imputable appears, also, when we 
consider that not more than twenty-eight thou- 
sand dollars (that is to say, twenty per cent, 
of the whole conventionally increased capital 
of one hundred and forty thousand dollars) 
was, according to this provision of the arti- 
cles, to be liable to assessment for the perioa 
of eighteen months. But the minimum 
amount of legislatively authorized capital was 
fifty thousand dollars. Therefore, twenty- 
two thousand dollars of minimum was to be 
exempt from liability to assessment for this 
period. Such a conventional postponement of 
payment might be fair and honest, as between 
the corporation and the stockholders, or as 
to the stockholders among themselves. But 
it could not, even according to the respond- 
ent's own theory of the present case, be pre- 
tended that this twenty-two thousand dol- 
lars, or any other part of the minimum 
amount of the statutory capital, could be put 
by them beyond the reach of creditors for 
eighteen months. Yet this would be the ef- 
fect of the articles, if the phrase "liable to as- 
sessment," as used in them, were understood 
as intended to affect creditors in any event. 

For these reasons there was nothing in the 
articles of association of July, 1870, to ex- 
empt or absolve stockholders from liability 
to creditors for so much of the whole capital 
of one hundred and forty thousand dollars 
as might be required for payment of the 
debts. The stockholders would have been 
liable for jio less an amount if they had 
severally given their notes in the form stipu- 
lated in the same articles, and would, under 
those articles, have been liable for no less, 
though no such notes were given. 

The question remaining for consideration 
arises from the fact that notes of stockhold- 
ers were afterwards given and received 
which differed materially from such as were 
stipulated for. Subjoined to the articles 
were two parallel columns, opposite to, the 
respective signatures. In one of these col- 
umns the number of shares of each stock- 
holder was set down. This column appears 
to have been filled up in July, 1870, when 



the articles were subscribed. The other col- 
umn, headed "Amount of Stock Note Given," 
seems not to have been filled up until after- 
wards, at the several times when the re- 
spective notes were given. But these times 
are not entered in the column. No note ap- 
pears to have been given by any stoclx- 
holder in July, 1870, when the articles of 
association were definitely agreed upon and 
subscribed. At different times, in and after 
August, 1870, notes, called "stock notes" or 
"subscription notes," all dated on the first of 
that month, were signed by forty-two of 
the shareholders. There were five other 
shareholders, none of whom gave any note. 
Every note given was for the full amount 
of fifty dollars for each share taken by the 
subscriber, -payable one day after date, with- 
out interest, and subject to such assess- 
ments, from time to time, as the board of 
directors might deem necessary, provided 
that such assessments should not exceed 
fifty per cent, of the face of the note, nor 
exceed twenty per cent, thereof within eig:ht- 
een months from its date, and that all as- 
sessments made and paid should be credited 
thereon. Thus far the notes were substan- 
tially conformable to the stipulation for 
them in the articles. But every note con- 
tained the additional provision that in the 
event of the company declaring any divi- 
dend, or dividends, out of profits made, the 
same should be credited on the note, in the 
proportion to which the number of shares 
of the capital stock standing in the sub- 
scriber's name might entitle him, until the 
full amount of the note, by reason of credits 
by assessments and dividends, should be 
paid, when the same should be returned to 
him, and in lieu thereof a paid-up certificate 
of stock be issued. As to that half of the 
capital stock of one hundred and forty thou- 
sand dollars which was payable in actual 
money whenever called for, these notes thus 
repeated the provisions of the articles of 
association. The provision of those articles, 
that the other half should not be liable to 
assessment, was also repeated in words, but 
with a diljerent context The superadded 
provision changed their meaning. The im- 
port, thus altered, was, according to the 
notes, that the latter half of the capital 
should not be payable otherwise than out of 
a contingent fund composed of the profits, 
if there should be any, of the company's fu- 
ture business; and this contingent fund was 
appropriated for the payment of any capital 
otherwise deficient. Therefore, no dividends 
of profits w^ere to be distributable until after 
such payment, but all profits which might 
be earned were to be reserved as applicable 
to such payment, until the whole nominal 
capital should be accumulated and paid. If 
the superadded provision had been contain- 
ed in the articles of association, or had been 
stipulated for in them, as an intended pro- 
vision of the notes which were to be given, 
the question of the effect of the arrangement. 
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as a whole, with relation to creditors, would 
have been a very interesting one, however 
it might be decided. It was contended for 
the assignee that any appropriation of con- 
tingent profits otherwise than for payment of 
the debts would be fraudulent with relation to 
creditors. But the answer to this argument is 
that actual profits might, in the absence of 
any appropriation of them, be distributed as 
dividends among the stockholders, and there- 
fore an appropriation preventing such a with- 
di-awal of profits could not be fraudulent. If, 
in the result, seventy thousand dollars, ac- 
tually earned as profits, had been convention- 
ally obtained as capital, it would be difficult 
to distinguish this from any other mode of 
payment in money, or money's worth. The 
common stock of an imincorporated partner- 
ship may certainly be increased by a conven- 
tional conversion of accrued profits into capital 
which cannot be drawn out for individual use. 
In such a supposable case, whether of a corpo- 
rate or an unincorporated association, when 
the profits are already accrued and in hand, 
the means of payment are no longer contin- 
gent. In the present case, however, no profit 
was ever made or declared as a dividend or 
otherwise; nor was a certificate of stock, in 
any form, ever issued. The qxiestion concerns 
a contingent or conditional increase of capital. 

The act of incorporation did not absolutely 
require a capital of more than fifty thousand 
dollars. An3' excess of capital above that 
amount being optional, might never have been 
created. The argument for the respondents, 
therefore, is, that the excess, if created, might 
have been created either absolutely or upon 
any reasonable condition or contingency. The 
seventy thousand dollars, payable in actual 
money, though one-half only of the conven- 
tionally increased capital, was more than the 
fifty thousand dollars absolutely required by 
the act. The other half of the conventional 
capital, it is contended, might reasonably, 
therefore, be made payable on the contingency 
that there should be a sufficient amount of ac- 
tual profits of the company's business. 

It will not be necessary to decide the point, 
because the operation of the articles of asso- 
ciation as to creditors was not and could not 
be altered by the insertion of the superadded 
provision in the notes. There was nothing in 
the articles, or in any proceedings of the stock- 
holders, when the articles were subscribed, to 
indicate that tha notes might contain any such 
additional matter. Even as between the cor- 
poration and a stockholder, the insertion of the 
provision in his note would, without his con- 
currence, have been an unauthorized interpola- 
tion. This wiU appear when we consider the 
.subject with reference to any one of the five 
stockholders who never gave notes. If he 
refused to give such a note as the articles of 
association had stipulated for, he would have 
been liable to an action at the suit of the cor- 
poration for not giving it. See 4 Bast, 147; 3 
Bos. & P. 582. But if he had offered to sub- 
scribe a note conformable to the stipulation 



in those articles, and the company had refused 
it, and required a note containing the super- 
added provision, the action would not have 
been maintainable. For payment of one-half 
of the capital, the purport of the provision was 
to authorize a withljolding and retention of the 
profits. Assuming that this might originally 
have been authorize 1, it would have required 
the sanction of a vote of the stockholders, duly 
convened at a corporate meeting. Independ- 
ently of special provisions of the act of incor- 
poration, such a sanction would have been re- 
quired on general principles of the law of cor- 
porations. Now, the stockholders were never 
assembled after they had originally subscribed 
the articles of association in July, 1870; and 
even if they had been so assembled, they could 
not, as to creditors, have annulled or varied 
anything in those articles. The creditors of a 
corporation must, indeed, take cognizance of 
its organization. But the organization was 
here effected by the articles which ascertained 
irrevocably the rights of creditors with rela- 
tion to the capital. The subsequent taking of 
the notes was a matter of administration, 
which, if the notes had been conformable to 
the articles, would have been iu aid of the or- 
ganization, but oven then would not have been 
a part of it . As the giving of notes was, how- 
ever, stipulated for in the articles, the stock- 
holders invoke the rule of interpretation that 
a recital or mention of one writing in another 
is constructive notice of the contents of the one 
recited or mentioned. But this rule cannot 
hers apply so as to affect the creditors. In 
any stipulation for notes in the articles, the in- 
tended contents of the notes ought to have 
been set forth tuUy. The stipulation here pur- 
ported to do so. There was therefore nothing 
in the articles to induce a creditor to desire to 
see the notes, or even to induce him to inquire 
whether they were given. 

Another ordinary rule of interpretation is- 
that where several writings have been ex- 
ecuted between the same parties, or those re- 
spectively in privity with them, on the same 
subject or business, the writings are consid- 
ered as if they together constituted one and 
the same instrument. It is therefore urged 
for the respondents that the articles of asso- 
ciation and the notes are to be read together, 
as if the superadded provision of the notes 
had heen contained in the articles. There is 
no doubt that the notes should be interpreted 
with reference to the articles. Thus far the 
rule applies. But the question is whether it 
applies conversely, so that the interpretation 
of the prior articles depended upon the con- 
tents of the subsequent notes where they Uif- . 
fer. It is not always essential to the appli- 
cation of the rule that the writings bear the- 
same date, or have been executed at the same 
instant of time. The rule may apply to any 
series of acts fairly executed with a common 
intent. And so far as they are dependent 
upon one another, a subsequent act may 
sometimes indicate the meaning of a prior 
one. But where the prior act was absolutely 
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or relatively indepenaent of the subsequent 
one, the rule cannot apply to the former so 
far as it was independent. Nor can the rule 
apply so as to sanction a usurpation of au- 
thority hy the latter act. Here the notes 
were dependent upon the articles. But we 
have seen that there was no converse de- 
pendence of the articles upon the notes, and 
that no existing authority enabled any par- 
ties, after the execution of the articles, to af- 
fect rights of creditors by such a provision 
as was interpolated in the notes. 

A consideration of less weight, but perhaps 
not wholly unimportant, is that there does 
not appear to have been any permanent 
memorial of the provision in question. The 
stock ledger stated the amounts, but did 
not indicate the form or contents of the 
notes. The only evidence of an arrangement 
postponing the payment of *one-half of the 
capital -until after a sufficient accumulation 
of profits was in the notes themselves. This 
was fugitive evidence, not only for general 
reasons, but also because it was expressly 
provided in each note that the note should 
be surrendered so soon as paid through the 
limited assessments and the accumulated 
profits. A paid-up certificate of stock was 
then to be substituted. After such hoped 
for extinction and surrender of the notes, no 
evidence of the former arrangement would, 
so far as appears, have been extant among 
the papers or in the books of the company. 
This might be unimportant if the taking of 
the notes had been only a matter of admin- 
istration between the corporate authorities 
and the stockholders. But if the provision 
so concerned the corporate organization as 
might afEect the source and amount of the 
capital with relation to creditors, more en- 
during evidence of the arrangement in its 
original form would probably have existed. 

Much of the above reasoning might have 
been out of place if the conventional corpo- 
rate organization had not been originally ef- 
fected through the articles of association 
subscribed by the same parties who after- 
wards gave the notes. Had there been no 
such previous articles, the organization it- 
self might have depended more or less, if 
not altogether, upon the notes. The reason- 
ing might also have been more or less quali- 
fied, if the stipulation for notes in the arti- 
cles had not described the intended notes 
with sufficient fulness and particularity, but 
had, in this respect, been ambiguous or ob- 
scure. There is no such difficulty of either 
kind; and it follows that the rights of the 
creditors are definable with a sole reference 
to the act of incorporation and the arti- 
cles of association, according to which the 
capital was one hundred and forty thousand 
dollars, without any diminution with relation 
to creditors. On the 28th of July, 1870, aft- 
er the adoption of the articles of association, 
and before the date of the notes, the direc- 
tors met and assessed two instalments of 
ten per cent, each on the capital stock. One 



of them was payable on the 1st of Septem- 
ber, and the other on the 1st of November, 
1870. Both instalments were paid, except 
that one holder of fifteen shares paid only 
the first instalment, leaving the second sev- 
enty-five dollars unpaid. The amounts paid 
by all the stockholders were thus, together, 
twenty-seven thousand nine hundred and 
twenty-five dollars, as on " assessments of 
twenty-eight thousand dollars, and as twen- 
ty per cent, of a capital of one hundred and 
forty thousand dollars. Beyond these two 
instalments, together twenty per cent., no 
part of the capital was ever paid. On the 3d 
of September, 1874, the directors imposed an 
additional assessment of thirty per cent., 
payable by certain instalments. But the 
resolution imposing it was rescinded on the 
1st of December, 1874. At about this time, 
the business of the company was closed by 
reason of insolvency, and in the spring of 
1875 the company was adjudged bankrupt, 
owing one hundred and seventy-six thousand 
four hundred and thirty-four dollars, with 
available assets to the amount of only four 
hundred and twenty-nine dollars. The defi- 
ciency, one hundred and seventy-six thou- 
sand dollars, was thus much greater than the 
whole unpaid capital, at whatever amount 
computable. If the whole capital was one 
hundred and forty thousand dollars, the 
amount unpaid was one hundred and twelve 
thousand and seventy-five dollars. This un- 
paid amount is demanded by the assignee in 
bankruptcy, as payable proportionally by the 
respective stockholders, respondents. They 
admit that they are liable for their respective 
proportions of forty-two thousand and sev- 
enty-five dollars, which is all that remains 
unpaid of the minimum amount of legisla- 
tively authorized capital. But they dispute 
their liability for the seventy thousand dol- 
lars, which is the excess above that mini- 
mum. In the course of this opinion, the ob- 
jections to their liability have been consider- 
ed and overruled. 

The proceeding is a petition of the nature 
of a bill in equity, under the summary juris- 
diction of the court of bankruptcy. All the 
stockholders are defendants, and all of them 
have appeared and answered. The case was 
referred to a register, to take examinations 
and proofs, and report specially on certain 
points. His report is, in effect, an assess- 
ment of the whole of the unpaid part of the 
capital of one hundred and forty thousand 
dollars upon the stockholders, by name, with 
a statement of the respective contributoiy 
quotas. This report is confirmed. Its con- 
firmation is an assessment by the court, so 
far as it may be necessary. But as the in- 
solvency is admitted to be total and abso- 
lute, the decree will be directly against the 
several stockholders for the respective, 
amounts of their contributory quotas, which 
are sufficiently ascertained in the register's 
report. The several amounts admitted ta 
be due will be payable in two months, and 



WILBUR (Case No. 17,636) 



[29 Fed. Gas. page 1196] 



the excess in four months. For one-half of 
the latter amount, there may be a further 
extension of two months to any respondent 
who may give sufficient security. Every 
party Tvill pay his own costs, those of the as- 
-signee to be reimbursed out of the estate in 
bankruptcy. 

Certain eases of individual stoctholders re- 
quire special consideration. 

The first is the case of J. W. Wilson, the 
late president of the bankrupt company. In 
the articles of association, the stockholders 
agreed to purchase, for corporate use, the 
real and personal estate of a former corpora- 
tion, at a price equal to that former compa- 
ny's debts. This was, I think, a legally au- 
thorized purchase. It was effected, and 
notes of the banlvrupt company, for the 
price, were given to the creditors of the for- 
mer corporation. At a meeting of the di- 
rectors of the bankrupt company, on the 5th 
of September, 1870, it was resolved that Mr. 
Wilson, the president of this company, en- 
dorse extension notes, to be given to those 
creditors, and that the company would hold 
him harmless against loss, by reason of those 
endorsements, and to that end pledged thir- 
ty per cent, of the subscription notes to their 
capital stock. To the amount of eight thou- 
sand six hundred and ninety-five dollars and 
fifty-five cents, the extension notes have nev- 
«r been paid by this company. Whether Mr, 
Wilson has paid them does not appear. But 
he has never been indemnified against his en- 
dorsement of them, or secured otherwise 
than by the resolution of the 5th of Septem- 
ber, 1870. He is entitled to the benefit of the 
security, according to its substantial intent. 
An interlocutory order to this effect was 
made in an early stage of the proceedings, 
with liberty to either party to move for fur- 
ther directions. It now appears that he is a 
stoclcholder of the bankrupt company, on a 
subscription for five thousand dollars, upon 
which his unpaid contributory quota is four 
thousand dollars. His case, unless amicably 
settled, may be referred to the register, with 
directions to adjust and state his account as 
to these matters, and other dependencies with 
him, if there be any. 

As to the Wyoming Coal and Transporta- 
tion Company, one of the alleged stockhold- 
ers, the petition of the assignee is dismissed, 
but without costs. The investment by or on 
behalf of that company was beyond its cor- 
porate powers. The argument for the as- 
signee upon the distinction between execu- 
tory and executed contracts does not apply 
to the case, except so far as it may perhaps 
preclude this Wyoming Company fi'om get- 
ting back the amounts of assessments paid, 
or from proving for them. Under the pe- 
culiar circumstances of the case, I do not 
consider the officer of the same company 
who made the subscription responsible per- 
sonally. It was seasonably ratified by that 
company so far as its powers extended. The 



petition is also therefore dismissed as to him, 
but without costs. 

The set-offs claimed by certain stockhold- 
ers who allege that they are creditors of the 
bankrupt corporation cannot be allowed as 
deductions from the respective amounts of 
unpaid capital. To allow such deductions 
would, in effect, give to creditors who are 
also stockholders a preference over the other 
creditors in bankruptcy. But if the creditors 
who are also stockholders prove their debts 
under the bankruptcy, deductions equal to 
their estimated respective dividends may, 
perhaps, be made from the amounts of the 
assignee's demands against them respective- 
ly as stockholders. The register is author- 
ized to make and report, as occasion may 
arise, the approximate estimates for such 
deductions on equitable principles. Such es- 
timates and reports may be made after the 
general decree for the full respective amounts 
of unpaid capital. 

The attachment executions which were pri- 
or to the commencement of the proceedings 
in bankruptcy cannot prevent the entering 
of the decree, or prevent its enforcement. 
But the decree will be made without preju- 
dice to the rights, if any, of the respective 
attaching creditors; and each one may, if 
so advised, intervene for his own interests. 

The Lehigh Valley Iron Company was not 
an original stockholder, but holds fifty 
shares, under a transfer made by an original 
stockholder. The transfer was made and ac- 
cepted for a purpose incidental to the busi- 
ness of this company, and the acceptance 
cannot be considered beyond its corporate 
powers. On the question whether a trans- 
feree of stock in the bankrupt company is lia- 
ble to the present demand of the assignee, 
all the decisions in several states of the 
Union cannot be reconciled. If the prepon- 
derance of authority were doubtful, it would 
be determined on the affirmative side of the 
question by the opinions of the supreme 
court of the United States, in [Sanger v. 
Upton] 91 U. S. 65, and the English court 
of king's bench, in 7 Term R. 36, 46. In 
Pennsylvania, if the point has never been 
decided affirmatively in the case of a corpo- 
ration chartered by her own legislature, the 
preponderance of authority is on the same 
side. The cases of Trevor v. Perkins, 5 
Whart. 244, and Merrimac Min. Co. v. Levy, 
4 P. F. Smith [54 Pa. St.] 227, show this; and 
there is nothing decided to the contrary in 
West Philadelphia Canal Co. v. Innes, 3 
Whart. 198. If the cases of Canal Co. v. 
Sansom, 1 Bin, 70, and Palmer v. Ridge Min. 
Co., 10 Casey [34 Pa. St.] 288, are not over- 
ruled on this point, their authority upon it Is 
now limited, so that they apply only where 
a corporation is authorized, by its charter, 
to forfeit the stock of a delinquent sharehold- 
er for non-payment of dues. The present is 
not such a case, and any doubt from these 
two decisions, which might otherwise have 
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arisen, is removed by the remarks upon 
tliem in 4 P. F. Smith [54 Pa. St] 229, 230, 
and [Webster v. Upton] 91 U. S. 70. The de- 
cree must, therefore, be against the Lehigh 
Valley Iron Company, on the same footing as 
against the original subscribers. 

A like effect is attributable to the transfer 
of Dewees J. ilartin's stock to Dr. E. - G. 
Martin. If this transfer had been a recent 
one, and had been either simply to secure a 
debt, or upon trust for the general benefit of 
creditors, Dr. Martin would perhaps have 
been entitled in equity to elect -whether to 
accept or to reject the stock; and if he had, 
after the death of D. J. Martin, acquired it 
as administrator, he might have held it In 
the representative capacity only. But the 
evidence does not sufficiently establish his 
allegations; and his delays and omissions 
have been such that tne decree must be 
against him, as if he had, in 1S72, been the 
acceptor of an absolute transfer. 

Levi Line transferred his one hundred and 
thirty-five shares to C. H. Nimson. But Nim- 
son did not accept the transfer. Line, there- 
fore, and not Nimson, is liable in respect of 
these shares. But Nimson, as to fifty other 
shares, is liable as an original subscribe!*. 

Willoughby Fogel subscribed the articles 
of association, but died before giving any 
subscription note. The subscription note 
was given by his widow, Maria Fogel. The 
register appears to have considered her the 
proper party against whom payment should 
be decreed. It may be proper that counsel 
be heard again as to this case, if it is of prac- 
tical importance to determine whether the 
liability is that of her deceased husband's 
estate. 

[See Case No. 17,637.] 
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■WILBUR V. WILSON et al. 

[2 Wkly. Notes Cas. 496.] 

Circuit Court, E. D. Pennsylvania. April 27, 

1876. 

Bakkkopt Act, § 14— Mesne akd Final Pkocess 
— Attachment Execution. 

Attachment execution in Pennsylvania is final 
process, and, as such, is not dissolved by § 14 
of the bankrupt act [of 1867 (14 Stat. 522)]. 

[This was a biU in equity by one Wilbur, 
assignee in banlcruptcy of the Glen Iron 
Works, against Wilson and others, to enjoin 
further proceedings in an attachment suit in 
the state court of common pleas.] 

Sur demurrer to bill. The bill filed by the 
assignee in bankruptcy of the Glen Iron Works 
set forth that in March, 1875, the corpo- 
ration known as the Glen Iron Works was 
adjudged a bankrupt. In 1870 a judgment 
note had been executed by the Glen Iron 
Works to the defendants for §25,000, upon 
which judgment was entered up in the court 
of common pleas of Lehigh county in 1871. 



In January, 1875, the defendants procured a: 
writ of attachment execution to be issued up- 
on this judgment, whereby all the mines,, 
goods, debts, etc., of the. Glen Iron Works, in 
the hands of certain pei-sons named inthewritr 
were attached. The bill further averred that 
this property was attached in violation of the 
14th section of the bankrupt act, which pro- 
vided that the assignment of the bankrupt to- 
the assignee in bankruptcy "shall relate back 
to the commencement of said proceedings ia 
bankruptcy, and thereupon by operation of 
law, the title to all such property and es- 
tate, both real and personal, shall vest in said * 
assignee, although the same is then attached 
on mesne process as the property of the debt- 
or, and shall dissolve any such attachment 
made within four months next preceding the- 
commencement of said proceedings." The bill 
prayed for an injunction against proceeding- 
further with the attachment suit, and that the 
latter be dissolved. The defendants demurred 
to the bill. 

P. K. Erdman, R. E. Wright, Jr., and O. M- 
Eunk, for the demurrer, were not called on. 

W. D. Luckenbach and H. Green, contra.. 

Mesne process issues pending the suit upon, 
some collateml interlocutory matter. It is any 
process before the end of a suit. 3 Bl. 
Comm. 299; 2 Bouv. Law Diet. 387. An at- 
tachment execution under the state law is- 
an attachment upon mesne pro -jess under the- 
bankrupt act. Bank v. Bank, 23 Pick. 488; 
Ex parte Foster [Case No. 4,960]. The at- 
tachment under our act only differs from 
the Massachusetts law in not giving the 
goods of the garnishee into the possession of 
the sheriff, and the latter was recognized by 
the supreme court of the United States as an 
attachment upon mesne process. Peck v. 
Jenness, 7 How. [48 U. S.] 622. Nor have 
attachments in otlier states been held to be- 
other than mesne process. Miller v. Bowles, 
58 N. Y. 253; Marshall v. Knox, 16 WalL 
[83 U. S.] 552. Our attachment execution is 
in the nature of commencing an original suit 
against a third person. It is served as a 
summons, and under it the sheriff has no au- 
thority to take the goods in execution. It is- 
simply a conditional and provisional lien, 
and differs radically in its effects and na- 
ture from the writ of fieri facias. Purd. Dig. 
639, § 42; Ogilsby v. Lee, 7 Watts & S. 445; 
Bancord v. Parker, 15 Smith [65 Pa. St.] 337; 
Campbell, Bredin & Co.'s Appeal, 8 Casey 
[32 Pa. St.] 92; Landis v. Lyon, 21 Smith 
[71 Pa. St.] 475; Patten v. Wilson, 10 Casey 
[34 Pa. St.] 299; Myers v. Baltzell, 1 Wright 
[37 Pa. St] 491; Kase v. Kase, 10 Casey [34 
Pa. St.] 130. 

TEDS COURT (McKENNAN, Circuit Judge,, 
and CADWALADEE, District Judge,) sus- 
tained the demurrer with leave to the com- 
plainant to withdraw or amend his bill with- 
oiJt prejudice, saying, that attachment exe- 
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cution in Pennsylvania was a means giyen 
to the creditor of obtaining^ satisfaction of 
liis debt at a final stage of the suit, and that 
in its nature it was an execution intended to 
accomplish the same result as a writ of fieri 
facias, and was not therefore dissolved un- 
der section 14 of the bankrupt act. 

[See Case No. 17,636.] 
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WILCOCKS V. PAIiMER. 

[3 Wash. C. C. 248.] i 

Circuit Court, D, Pennsylvania. April Term, 
1814. 

Seamen's Wages — Proof op Sekvioe. 

Libel for mariner's wages. Palmer stated in 
his libel, that he had shipped, and signed arti- 
cles for a certain voyage; and was forcibly ex- 
pelled from the vessel during the voyage, without 
cause. The answer denied the allegations in the 
libel, and charged the mariner with mutiny, 
&c. To entitle the appellee to wages, he must 
not only produce the shipping articles, but must 
prove he performed the voyage, or show a legal 
cause for not having done so. 

[Appeal from the district court of the Unit- 
ed States for the district of Pennsylvania.] 

This was a libel filed by the appellee in 
the district court, setting forth that he ship- 
ped on board of a vessel owned by the ap- 
pellant, as a mariner, on a voyage from 
Canton to Philadelphia, and signed the ship- 
ping articles;— that the ship sailed on her 
voyage, and stopped at a port in the island 
of Java, where the libellant was forcibly 
turned on shore by the master, and with- 
out any cause kept out of the ship, and was 
prevented from performing his contract; — 
that the vessel arrived in safety at Philadel- 
phia, where the libellant some time after- 
wards followed her. The respondent, by his 
answer, states, that whilst the ship was 
lying at Soura Baya, near the straits of 
Bally, the libellant was guilty of mutiny, 
and deserted from the ship. He denies that 
the libellant was turned on shore by the 
captain, and was kept out of the ship, and 
prevented from performing his contract. 
The district court decreed in favour of the 
libellant for the amount of his wages [ease 
unreported], from which an appeal was tak- 
en to this court. 

WASHINGTON, Circuit Justice. There is 
no evidence produced in this court, nor does 
it appear, that there was any in the dis- 
trict court, but the shipping articles; and 
the only question is, whether the libellant 
is entitled to a decree, without proving the 

1 [Originally published from the MSS. of 
Hon. Bushrod Washington, Associate Justice 
of the Supreme Court of the United States, 
under the supervision of Ridiard Peters, Jr., 
Esq.] 



charges in his libel? Upon this point, we en- 
tertain no doubt. To entitle the libellant to 
recover his wages, he must not only state, 
that he contracted by the shipping articles 
to serve on board the vessel for a certain 
voyage, but he must also state, that he per- 
formed his contract; or If not, that he was 
prevented from doing so by some circum- 
stance which amounts to a legal excuse. If 
the respondent denies the truth of the al- 
leged excuse, then, the libellant must prove 
it; or else it appears, by his own statement, 
that he did not perform the contract, in 
which event, only, he is entitled to his com- 
pensation; and he shows no excuse for nis 
not having done so. In this case, the re- 
spondent denies the truth of the excuse al- 
leged by the libellant, for his not perform- 
ing his contract; and then proceeds to state 
other reasons, why the libellant is not en- 
titled to his wages. If the libellant had 
proved the allegations of the libel, then it 
would have been incumbent on the respond- 
ent to support his answer. 

Decree reversed, with costs, and libel dis- " 
missed. 



Case No. 17,639. 

WILCOCKS V. PHILLIPS. 

[1 Wall. Jr. 47.] i 

Circuit Court, E. D. Pennsylvania. Oct. 21, 
1843. 

Paroi, Proof of Chinese Laws — "Witnesses — 
Competency of Paid Legatee — Shipping — 
Rights of Master and Owners — Master's 
Compensation — Usage. 

1. While in the case of an isolated and pecul- 
iar nation, like China, there may be admitted 
parol evidence of its laws, and this from per- < 
sons not juris consults, yet such evidence will 
be received only where it is so direct and posi- 
tive as to be quite free from ambiguity. 

2. A paid legatee is a competent witness 
where payment has been made by the executor, 
voluntarily, with knowledge of the claim sued 
upon, and without a refunding bond, and a long 
time has elapsed since the death of the testa- 
tor. The length of time is regulated by analogy 
to the statute of limitations. 

3. The relative rights of ship-owner and cap- 
tain stated; and the captain and ship having 
been employed in an Eastern country in a serv- 
ice not strictly within their ordinary ofSees, and 
not originally, in any way contemplated, the 
captain was regarded as not being a mere agent 
of the ship-owner; and was accordingly allowed 
to receive compensation on his account, from 
the parties with whom he dealt; the compensa- 
tion, though large, appearing to be somewhat 
in the nature of a present. 

4. The doctrine of usage and agency stated; 
and considerable efficacy given to usage in a 
particular trade. Similar effect given to a 
settlement of accounts made by a party's gen- 
eral agent abroad and acquiesced in by the prin- 
cipal here for four years; and particularly 
where a party was dead. 

[Cited in brief in Barnard v. Kellogg, 10 Wall. 
(77 U. S.) 386.] 

Mr. Wilcocks, the plaintiff, was the sole 
owner of the ship Scattergood, of which Phll- 

1 [Reported by John William Wallace, Esq.] 
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lips, the defendants' testator, in Ms lifetime, 
was captain. In the early part of 1829, the 
ship was sent out by the plaintiff from Phila- 
delphia to Canton, under a charter-party. 
Phillips was to receive the regular wages of 
a, master, and to have the privilege of certain 
tonnage.2 One Latimer was at this time the 
plaintiff's general agent in Chhia, clothed 
with very extensive and discretionary power, 
and the ship and captain were put under his 
orders, and directed to he governed entirely by 
him. The ship Levant, belonging to Perliins 
of Boston, and lying at Ldntin (near Canton) 
as an opium store-ship, became disabled soon 
after the Scattergood arrived there; and by 
an arrangement between Mr. Latimer and the 
agent of Perliins, the Scattergood took the 
place of the Levant; and continued to be em- 
ployed for twenty-two months as an opium 
store-ship. The business of this sort of ship, 
otherwise called a receiving ship or go-down, 
is to receive opimn from the regular trans- 
porting ships, keep it in store, and deliver it 
out when sold to the Chinese. There is paid 
for the storage of opium in such ships, a reg- 
ular charge of two dollars a month, per box, 
a.nd, besides this, upon the delivery of the 
opium to a purchaser or smuggler, is paid a 
kumshaw of five dollars for each box The 
number of boxes of opium stored in this ship 
was about five thousand. The kumshaws 
were received, in part, by Captain Phillips, 
aboard, and, in part, by Mr. Latimer, ashore, 
and paid over by him to Captain Phillips; but 
no express agreement was made respecting 
the right to them. To recover these kum- 
shaws (which the plaintiff claimed as part of 
the ship's earnings) was the object of the 
present action of assumpsit. 

First point of evidence: In the course of 
the trial, the deposition of an individual who 
was captain of a large ship trading to China, 
was read by the plaintiff. In his cross-exam- 
ination by the defendant's counsel, in answer 
to a question as to what was the cause of the 
kumshaw's being greater on opium than that 
on salt-petre, this person said, that he sup- 
posed it was because of the greater value of 
opium; "for," said he, "salt-petre is prohibit- 
ed by law, so far as I know, as well as 
opium." As it was possible that the ille- 
gality of the opium trade would become an 
important point for the defendant, the plain- 
tiff's counsel objected to the reading of this 
answer, because it tended to no purpose but 
to shew the illegality of the trade in opium; 
and, as shewing this, that it was incompe- 
tent. 

The point was argued, on both sides, at 
some length. For the plaintiff, it was said: 
1st. This is matter of law. The witness, him- 
self, says: "prohibited by law." From the 
nature of the case, the presumption is, that 
it was a written law. In Robinson v. Clif- 
ford [Case No. 11,948], where the deposition 

2 By this is meant, a right to carry a certain 
amount free of freight, or to receive a certain 
part of the freight. 



of a captain, stating that, according to the 
law of St. Christopher's, no other vessel could 
have been permitted to bring away the cargo, 
was offered, Judge Washington said, that 
"the statute or written law of foreign coun- 
tries, should be proved by the law itself, as 
written. The common, customary, or un- 
written law, may be proved by witnesses ac- 
quainted with the law. In this case it does 
not appear whether the law alluded to by the 
witness was written or unwritten. From the 
very nature of it, I presume it to be the for- 
mer." In Setou V. Delaware Ins. Co. [Id. 12,- 
675], where a witness was offered to prove 
that the exportation of specie from Cuba was 
prohibited, the court rejected the evidence, 
and said, that as this was a subject of purely 
municipal arrangement, "the law must be 
presumed to be written, and therefore it 
should be produced; or evidence given to 
prove that it was not in the party's power to 
obtain a certified copy of it; in which case in- 
feriour evidence might be received." These 
cases are in point; and the presumption must 
be that the law was written. The defendant 
has not shewn that evidence of this law could 
not have been obtained. In fact, the law 
could have been procured. From what has 
taken place in the last three or four years, 
we know that there are laws in China respect- 
ing the trade in opium: they have been pub- 
lished; and it is as possible to ascertain the 
custom-house laws of China as those of Cuba. 
But, 2nd: The statement of the witness is 
not direct and positive, nor in answer to a 
direct question. Being asked why the kum- 
shaw on opium was greater than that on salt- 
petre, he answers that question, and adds, 
that so far as he knew, both trades were 
equally iUegal. So vague a statement, from 
the captain of a ship, upon a point of law de- 
manding nice discrimination and the utmost 
certainty, is good for nothing. 
■ For the defendant, it was said: The prin- 
ciple settled in the cases is, that if the law of 
a foreign eotmtry is shewn to be in writing, 
or cannot but be so presumed, the written law 
must be produced. But all the cases that 
have hitherto occurred, and have been refer- 
red to, were of civilized nations known to 
have laws, and laws which may be procured. 
But here is a country unlike every other on 
the face of the earth. If it may be called 
civilized, its civilization Is entirely its own. 
Secrecy marks every thing relating to its con- 
cerns, and, especially, every thing relating to 
its court. You cannot know of what nature 
is the law; whether it is common law, stat- 
ute, or something differing from both. The 
rules and presumptions of evidence must 
have regard to the state and institutions of 
the particular country, and the actual state 
of knowledge respecting it; of which the court 
will take notice. In the Cherokee Case, 5 
Pet. [30 U. S.] 1, the supreme court of the 
United States took notice of the peculiar, sul 
generis character of the Indian tribes; and, 
in like manner, the court, in this case, wiW 
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regard the isolation and other peculiarities of 
China. In respect to the laws of such a na- 
tion the court cannot know judicially what is 
the medium of proof; or, if it will take judi- 
cial notice of what It is, will also take notice, 
as an inseparable part of the same subject, 
of the Impossibility of obtaining that proof. 
In Cowqua v. Lauderbrun [Case No. 3,299], 
Judge Washington admitted parol evidence 
of the customary interest, in China, of 12 per 
cent. But besides the peculiarity of the na- 
tion concerned in the present case, it is no 
universal principle that the commercial law 
of 'foreign countries is presumed to be written. 
In Livingston v. Maryland Ins. Co., 6 Cranch 
[10 U. S.] 274, parol evidence of the laws of 
Spain in relation to the trade of Peru, bar- 
ing been rejected by the judge below, the su- 
preme court held the rejection to be errour. 
"It is the opinion of the court," said Chief 
Justice Marshall, "that as the laws and regu- 
lations by which this trade was regulated, are 
not proved to have been in writing, as pub- 
lick edicts, but may have depended on in- 
structions to the govemour, they may be proved 
by parol." Page 280. This case was acted up- 
on by the supreme court of Pennsylvania in 
Dougherty v. Snyder, 15 Serg. & R. 84; and 
the court there said that as foreign laws were 
usually difficult of proof, and proof by au- 
thenticated copies would be very expensive, it 
shall "reasonably fall on the party objecting 
to the parol proof, to shew that the law was 
a written edict of the country. Reason and 
publick convenience, the just administration 
of the law, require this. . , . There can be 
no difference whether it be a law regulat- 
ing trade or a law on any other subject: the 
rule, from its nature, is universal." Page 87. 
If, then, parol evidence be admissible we 
have enough. The witness was captain of 
an East Indiaman; a person to whom vast 
interests are intrusted. Such an officer must 
be presumed to be a person of intelligence. 
He must, himself, be acquainted with the 
laws of the port to which he trades. He has 
a high interest to know them; and when he 
states, as a m.atter of fact, that no trade could 
be had in opium, the presumption must be 
that it is so. We can, in regard to China, 
have no evidence from jurisconsults. The 
witness, under any exposition of hi*s testi- 
mony, speaks to the whole extent of his 
knowledge: it is unlawful so far as he knows; 
and being a person who must know, the ex- 
pression is tantamount to an affirmation of 
illegality. But the answer shews that the ex- 
pression, "so far as I know," refers to the 
trade in salt-petre, to which the inquiry was 
directed. "The trade in salt-petre is unlaw- 
ful so far as I know, — as well as that in 
opium." The trade in opium, he assumes to 
be so; and knows to be so: the trade in salt- 
petre is equally unlawful, so far as he knows. 
Perfect knowledge in regard to opium is 
clearly avowed by the answer, whatever may 
be the character of his knowledge with re- 
gard to the salt-petre. 



BAHDWIN, Circuit Justice. If the witness- 
had stated, positively, what the law was, 
the court would have been inclined to admit 
the evidence; for it is true that, to a certaia 
extent, the rules upon this subject must sub- 
serve the practical necessities of mankind. 
China is a country with which, as yet, we 
have had no treaties nor any diplomatick 
intercourse; and nearly all that we know of 
its government, laws and institutions, is de- 
rived from the relations of merchants, mis- 
sionaries, and other persons who have been 
there. It would be too much, in the late oi* 
even in the present condition of that coun- 
try, s to require a party to produce certified 
copies of its statutes. The nation, it is well 
known, is isolated and peculiar; and we 
know of no way in which access could be 
had to its records. These are facts which, 
in a case so notorious, the court will judi- 
cially notice. Had the statement of the wit- 
ness, therefore, been direct, responsive and 
full, we should have received his testimony, 
as an exception to a rule of law whose obli- 
gation, in most cases, is admitted. But it 
would be as an exception; and coming in on 
that ground, the testimony should be mark- 
ed by nothing imprecise or imperfect. The 
witness in this ease, however, does not state, 
either directly or by clear inference, that to 
his knowledge the trade in opium is illegal. 
His answer is ambiguous, and an adjection 

sAUusion is here made to well known events 
of the day. In March 1839, the celestial court 
issued an edict by which, after reciting that not- 
withstanding the prohibitions formerly enacted 
against the importation of opium, the drug was 
still smuggled by thousaTids of boxes into the 
various ports of China, it declares that the 
wrath of the great emperour had become "fear- 
fully aroused," and would not rest until the evil 
was "utterly extirpated." Extreme penalties 
were then declared against every man who at- 
tempted to get it into the empire: And the final 
result was, that the Chinese government seized 
and destroyed all the opium on which it could 
lay hand, and put the British residents and offi- 
cers of trade into prison. War having been 
declared against China by Great Britain, the 
Chinese were entirely conquered; and a treaty 
of peace was concluded in August, 1842, be- 
tween the Chinese and Great Britain, by which 
the former agreed to open five of their principal 
ports to British commerce; to allow consuls to 
reside in them; to conduct all correspondence 
between the two nations on terms of perfect 
equality, and to cede the island of Hong-Kong 
in perpetuity to the British nation. These 
events were generally regarded as lilcely to 
work a revolution in the intercourse of other 
nations with China; and the subject having 
been recommended to the attention of congress, 
"An act providing the means of future inter- 
course between the United States and the gov- 
ernment of China," was passed, March 3rd, 
1843 [5 Stat. 624], by which, means were placed 
at the disposal of ihe president of the United 
States, to enable him to establish the future 
commercial relations between this country and 
the Chinese empire, on terms of national equal 
reciprocity. In pursuance of the power given 
by this act, President T^ler, shortly after its 
passage, appointed Mr. Caleb Cushing minister 
to China: and that gentleman departed on his 
new embassy in August of the same year: but 
when this case was tried, intelligence had not 
been received of his arrival in China. 
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to an answer rather than any answer itself; 
and withal, is but vague. Such evidence 
will not do; and on this ground alone, we 
order the answer to be stricken from the 
deposition. 

Second point of evidence: In the further 
progress of the trial, a person who was the 
legatee of a watch under Captain Phillips' 
will, was called by the defendants as a wit- 
ness. The legacy had been paid in August, 
1836; and this suit was brought to October, 
1835. It appeared by the accounts of the 
executors, that Phillips' estate was insuffi- 
cient to pay the claim in this suit, should it 
be recovered; and the plaintiff therefore ob- 
jected to the competency of the witness, on 
the ground of interest. 

Against the admission it was said:— The 
witness is interested to defeat this action; 
for in the event of a recovery, he may at once 
be compelled to refund the legacy. First: 
The executors may compel him to refmid by 
"bill hi equity. In Nelthrop v. Hill, 1 Gas. Oh. 
135, it is said, that "if the executors pay out 
the assets in legacies, and, afterwards, debts 
appear * * * of which they had no notice 
before the legacies paid, that the executors, 
by a bill here, might force the legatees to 
refund." Page 136. On this point the coun- 
sel cited, likewise, Burnley v. Lambert, 1 
Wash. lya.] 308; Bower v, Glendening, 4 
Munf. 219, 221; Gallego v. Attorney General, 
3 I^igh, 450. And as the executors have no 
right to recover till this or some other claim 
large enough to exhaust the whole estate is 
judicially proved to exist, the statute of limi- 
tation has not yet begun to run. An ex- 
ecutor is not bound to notice every idle 
claim. He must be satisfied, in his own 
mind, or by a judgment, or decree, of the 
existence of the debt Second: The credit- 
ors likewise, after establishing the debt at 
law, may, by bill in equity, compel the lega- 
tee to refund. Burnley v, Lambert, already 
cited; Milligan v. Milledge, 3 Cranch [7 IT. 
S.] 220, 228; Dunn v. Amey, 1 Leigh, 465, 
472; Anon., 1 Vern. 162; Newman v. Barton, 
2 Vern. 205; Gillespie v. Alexander, 3 Buss. 
130, 136. In Clarke v. Gannon, Ryan & M. 
31, a paid legatee was admitted only because, 
under the circumstances, it could not be in- 
ferred that the estate was insufficient. 

It was said contra:— This was a voluntary 
payment, with notice of an outstanding 
claim; for the bringing of a suit is' notice. 
The ease of Nelthrop v. HiU, cited from the 
"Oases in .Chancery," and on which all the 
subsequent decisions and dicta are ground- 
ed, is therefore, rather an authority for us 
than otherwise. Notice having been given, 
that case, by its very terms, excludes the 
case now before the court In addition, from 
the absence of a court of chancery, there is 
no method, in Pennsylvania, by which the 
creditor could pursue the legatee. But if 
either creditors or executors could have ever 
had a right to bring back the legacy, the 
right has been barred by lapse of time. By 
29FED.OAS. — 76 



analogy to the acts of limitation the time 
elapsed here is more than sufficient to bar 
an action, at common law, by the executor, 
and more than sufficient to discharge lands 
from liability to creditors. If the claim \ip- 
on the legatee is barred by lapse of time, 
then, on the authority of Ludlow v. Union 
Ins. Co., 2 Serg. & R. 119, 132, he is com- 
petent. 

BALDWIN, Circuit Justice. The present 
suit was pending when the legacy was paid: 
the claim was therefore fully known; and 
as there was no refunding bond taken, nor 
promise required, nor condition made, it is- 
a voluntary payment, and the executor can- 
not recover it back. We question whether,, 
under the law of Pennsylvania, a recovery 
could be had by a creditor against the lega- 
tee: the claim would be against the ex- 
ecutor. But if there were a legal method 
of recovery, it must be considered that the 
lapse of time, (now seven years,) has creat- 
ed a bar. Lands of a decedent, which, in 
■ Pennsylvania, are chattels for the payment 
of debts, would be discharged from the lien 
in favour of creditors; and chattels, after 
so long a time cannot be considered as liable 
even in equity. This case we can hardly re- 
gard as within the principle of those eases of 
fraud, where the limitation begins only from 
the time that the fraud is discovered. The 
institution of a suit was clear notice not 
to pay. Let the witness be admitted. 

The questions of evidence having been set- 
tled, the defence to the main question rested, 
chiefly, on two points. First: That by the 
usage of the opium-trade the kumshaws be- 
longed to the captain. Second: .That an ac- 
count had been settled with Captain Phillips 
by the plaintiff's agent, Mr. Latimer, in 1831, 
in which the kumshaws were treated as 
belonging to Phillips, and that this account 
had not been objected to by the plaintiff un- 
til shortly before the bringing of this suit, 
which was brought in 1835. 

In respect to the usage, many witnesses 
were examined. It appeared that in the 
East a present is always made on conclud- 
ing any considerable business, and that on 
the general Canton trade, the kumshaw is 
a present made by the hong merchant or 
broker to the captain or supercargo, upon 
the completing of a sale. It is voluntary on 
the part of the hong. It consists, not of 
money, but of shawls, fine teas, &c. and is 
always regarded as the perquisite and pri- 
vate profit of the person to whom it is made. 
But the kumshaw in the opium-trade differs 
in some respects from that in the ordinary 
Chinese trade. It is a money-fee, fixed in 
amount, and obligatory upon the purchaser. 
In this trade, no hong merchant is empldyed; 
but the dealing is direct between the captain 
and the smuggler. It appeared, likewise, 
that there was a liability to arrest and pun- 
ishment by the Chinese government of per- 
sons engaged in smuggling opium; though, 
practically, the danger, at the time of these 
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transactions, Tvas not very considerable- 
With regard to the different opium ships at 
Canton, it seemed that as between the own- 
er and the captains, the right to the kum- 
shaws was usually, though not always, mat- 
ter of special agreement; and that in the 
British ships it was generally divided. In 
the Levant, which was the only American 
ship which had been engaged in the opium 
store-trade, the captain received the whole 
kumshaw. The kumshaw is paid only when 
the opium is delivered to a purchaser or 
smuggler, and not when it is trans-shipped. 
As to the plaintiff's relinquishment of his 
right, and Mr. Latimer's having given the 
kumshaws to Captain Phillips, it appeared 
that Mr. Latimer (who, as has been already 
stated, was the plaintiff's general agent, and 
clothed with large discretionary powers) set- 
tled an account with Phillips in 1831, in 
which the kumshaws were carried to the 
credit of Phillips; and no objection nor dis- 
sent was expressed by the plaintifE until 
shortly before this suit was brought. There 
was also some other (not very clear) evidence 
to shew a rather more direct recognition by 
the plaintiff of this settlement. On the other 
hand, Mr. Latimer stated that he did not 
consider the kumshaws as falling within his 
province. 

Mr. Gilpin and Mr. 0. IngersoU, for plain- 
tiff. 

Mr. Meredith and Mr. Cadwalader for de- 
fendant. 

BALDWIN, Circuit Justice (charging jury). 
The relations between the parties, originally, 
were these: Phillips, as captain, was, by 
law, the plaintiff's agent in navigating the 
ship and delivering the cargo. The captain's 
compensation consisted of his wages and a 
privilege or right of tonnage, which had been 
allowed to him, and he was not entitled to 
any of the earnings of the ship or profits of 
the voyage. Subsequently, however, the re- 
lations of the parties were changed. By the 
arrangements of Mr, Latimer, the ship and 
captain were employed in a new and different 
way. As a store-ship, she became a store- 
house. Phillips became a store-keeper, in- 
trusted with the keeping of opium in store, 
and the delivery of it upon the owner's or- 
ders; and responsible for losses of it by 
larceny or other ordinary causes. With du- 
ties differing from those of the captain of a 
carrying vessel, his profit was lessened; for 
his tonnage, of course, ceased during this 
time. The storage went to the owner of the 
vessel. As the employment of the captain 
was a different one from that in which he 
was originally engaged, and the duties new, 
it is clear that he was entitled to some com- 
pensation; and in the absence of all contract 
between the parties, we must inquire what 
rule results in law from the nature and cir- 
cumstances of the case. 

This transaction having taken place in 



China, the local law, if there was any spe- 
cifically applicable to the case, must, in the 
first instance, be looked to. If there was 
none, we must consider how the general prin- 
ciples of commercial law bear upon the facts 
of the occurrence. If there was a usage es- 
tablished and generally known among per- 
sons engaged in this trade, that becomes the 
rule to which the contract must be referred. 
And finally, the course of dealing between 
the parties, and the acts and admissions of 
themselves and their agents must have much 
weight in determining their respective rights. 
Let us look at these in their order. 

No local statute having been brought to 
the notice of the court, we are referred to 
general principles of law and evidence, for 
the discovery of the intention of the parties, 
and the rights arising from them. What 
then is this kumshaw, this five dollars, paid 
on the delivery of a chest of opium to a pur- 
chaser or smuggler? and to whom does it. 
belong? The owner of the ship is entitled to 
all the earnings of the ship. That which is 
claimed by and paid to the ship, in this trade, 
is the storage: this Is paid for the use of 
the ship, and for the risk and expense of 
keeping the opium. But the kumshaw is for 
something else. The owner of the opium is 
entitled to all that enters into the price of 
the opium; but there seems to be no pre- 
tence that the kumshaw is a part of this 
price. The consignee of the ship or of her 
outward cargo has nothing to do with the 
kumshaw: he is entitled to nothing but com- 
missions upon what he receives for storage 
and sales. It is plain, too, that this kum- 
shaw is not a charge made for the mere de- 
livery of the opium, and due therefore to the 
hands on board the ship; for nothing is paid 
when the opium is transferred to another 
ship, though the trouble is as great as must 
attend its delivery to a smuggler. 

For whose benefit, then, is the kumshaw 
paid? When the captain of a ship becomes 
a warehouse-man, he acts as consignee and 
not as captain. As consignee he is entitled 
to some compensation. Was this kumshaw 
considered as his compensation? While the 
ship is engaged in its ordinary employment, 
the owner has a right to the time and services 
of the captain to the extent of the duties of 
that officer's station. But if duties are un- 
dertaken not within the ordinary scope of 
the captain's profession, but in a new, pe- 
culiar and unanticipated office, then the em- 
ployer must pay a compensation; according 
to the value of the service, if usage has not 
fixed the rate of recompense; or according 
to established usage, if there be any. Where 
the compensation of any agent is settled by 
contract, or, without contract, is fixed by 
usage, the jury, in the first instance, are not 
to inquire what the service was worth on a 
computation of the value of the time and 
labour, but they are to inquire into the fact 
of the existence of the contract or usage; 
and if they find neither, then they are to al- 
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low what is reasonable. On this point, (of 
the reasonable compensation,) you will judge. 
In the general trade it is admitted that the 
whole kumshaw goes to the captain. In 
the opium trade the arrangement, in British 
ships, appears to have been to divide the 
kumshaw; while in the only case where a 
ship of the same nation as the one in ques- 
tion has been engaged in the opium trade, the 
■captain received the whole. The Scattergood 
took the place of that ship. You will judge, 
from the whole evidence, whether it is rea- 
sonable that she should succeed to the same 
rule of disposition of the kumshaws. 

A contract may be inferred from usage. 
The usage of merchants constitutes the law 
■of merchants: it is a rule of their own mak- 
ing and binds when no other law is applica- 
ble. The influence of usage is universal. 
It attaches to nations and to individuals. It 
■creates obligations. It interprets laws. In 
all governments, and in every community 
there are laws of usage and custom. Where 
a publick officer has compensation fixed by 
statute, though usage cannot alter the law, 
yet it is evidence of the construction given to 
the law, and is binding on past transactions. 
Publick officers may, by usage, be entitled 
to compensation for services beyond the line 
of their regular duty, and usage will regu- 
late the amount of their compensation. Gen- 
eral custom is a general law, and forms 
the law of contracts, and this, sometimes, 
though it be at variance with their terms. It 
■controls even the principles of law. Thus 
the right to the way-going crop, days of 
grace and times of protest, are regulated by 
the usage of the place or bank, and affect 
■even those who have no notice of the eus- 
, torn. The ancient, established, uniform and 
known custom of persons engaged in any 
trade makes a law for that trade, though it 
Is not applicable to other trades. It is their 
way of doing business. It is the rule to 
which all who enter that trade, are under- 
stood to consent. It makes, suppUes, and 
■construes their contracts. We may here add, 
that known and settled usages ought to be 
respected by courts and juries, unless such 
usages are against the laws or policy of the 
■country: otherwise our dealings with for- 
eigners in foreign lands will fall into disor- 
der and confusion. And I may observe, that 
less evidence would be required to establish 
a.n usage in trading among distant, Eastern 
nations, where persons live far removed 
from the laws and customs of their own and 
other Christian countries, and yet can scarce- 
ly be expected to be governed by those of the 
people, penitus orbe divisos, among whom 
they are. 

What then will make an usage illegal? 
Not the amount which may be regulated by 
it; for that depends on accident You will 
then decide whether, at the time the Scat- 
tergood was employed as an opiuin ship, 
there was a known, settled usage as to who 
was entitled to the opium kumshaw. A 



legal usage is a thing which it is not easy 
to establish. The single case of the Levant 
is not, by any means, enough to make an 
usage; (nor, if there had been an usage, 
would casual instances of a different agree- 
ment on the British ships destroy it:) but 
if you think that there was, essentially, no 
difference between the opium-kumshaw and 
the kumshaw in the general trade, then, as 
there appears to have been an ancient, un- 
interrupted and general custom to give these 
to the captain, such evidence of usage will 
be sufficient. 

If no usage is found, or if it is found that 
the rights of the parties in this case were 
not left dependant upon usage, we must re- 
fer to the cpurse of dealing between the par- 
ties; for their accounts, acts, letters and dec- 
larations are competent evidence of the na- 
ture and^ terms of the tacit, understood, im- 
plied contract, under which they acted, and 
upon which they settled their mutual claims. 
The letter of attorney under which Mr. Lat- 
imer acted, gave him a discretion without re- 
serving to the plaintiff a power to review or 
reverse acts done within that discretionary 
authority. The rule of all agencies, pub- 
lick and private, is, that if authority is given 
to the agent to do speciflck acts, and he ex- 
ercise that power according to the right con- 
ferred; or, if a general authority is given 
to him to act in the premises according to his 
discretion, and he do so act; the principal 
is bound as to the person with whom the 
agent deals, unless fraud is shewn. If a 
power be conferred upon an agent, and yet 
be attended by private instructions as to the 
exercise of it, or restrictions not known to 
those with whom the agent deals, the prin- 
cipal is bound to the extent of the power 
which appears to be conferred. If a power 
has been assumed without warrant, by one 
professing to act as agent, the principal may 
ratify or annul acts done under such pow- 
er, when informed of them. But he must 
adopt or reject the whole act: He has no 
right, without the consent of the other party, 
to adopt part of an act and reject part. If 
the acts of an agent are partly within the 
authority given to him, and partly beyond 
-it, they may be adopted by the principal so 
far as they are within the power, and dis- 
avowed as to the residue. But where a prin- 
cipal has a right to disavow an act done in 
his name, or on his account, he must do so 
within a reasonable time after he is made 
acquainted with it, and must give notice to 
the party to be affected: otherwise the law 
will presume an acquiescence; or the jury 
may infer it, according to circumstances. 
If the facts are ascertained, the law makes 
the presunjption. If contested or doubtful, 
the subject is referred to a jury, under the 
court's direction. ■ . ^ . ^ 

These principles respecting agency apply 
to the present case. * And if the aecduiit set- 
tled by Mr. Latimer was within the powers 
given to him, or has been acquiesced in by 



WILCOX (Case No. 17,640) 



[29 Fed. Cas. page 1204] 



the plaintiff, tlie principles already stated ' 
come into action, 

A settled account is, in general, binding: 
and to be otHerwise, there should be shewn 
either fraud or palpable mistake. And, let 
me say, that this principle acquires new 
force when death has interposed to close a 
party's lips, and to deprive those who sur- 
vive him of knowledge and means of defence, 
ft is justly said, that there is a time for all 
things; which being suffei'ed to pass, mere 
should be an end of question. 

The jury found for the defendants. 



Case ^"0. 17,640. 

WILCOX V. COHN. 

[5 Blatchf. 346.] i 

Gurcuit Court, S. D. New York. July 23, 1866. 

Pleading — Declaration in Covenant. 

1. Rules of pleading, applicable to a declara- 
tion for the breach of a covenant, stated. 

2. Only so much of the covenant as is essen- 
tial to the cause ot action should be set forth. 

3. Distinct breacnes of separate covenants 
may be assigned in the same count. 

4. It is suJQBeient to assign a breach of the 
covenant according to its legal effect, or in 
words which contain its sense and substance. 

5. The performance of a condition precedent 
must be averred, but matters of defence need 
not be anticipated and negatived. 

This was an action of covenant [by Jede- 
diah Wilcox against Moritz Cohn], The de- 
fendant put in a special demurrer to the 
declaration, assigning, for cause of demur- 
rer, that there was no breach properly stat- 
ed, and specifying several particulars in 
which the declaration was supposed to be 
defective in that respect. 

John B. Staples, for plaintiff. 
Charles Wehle, for defendant. 

SHIPMAN, District Judge. The rules of 
pleading, by which the issue raised by this 
demurrer is to be determined, are very plain 
and elementary. In order to avoid prolixity, 
so much of the covenant as is essential to 
the cause of action should be set forth and 
no more. Distinct breaches of separate 
covenants in the deed may be assigned in 
the same count. It is sufficient if the breach 
be assigned in words which contain the 
sense and substance of the covenant. The 
breach may be assigned according to the 
legal effect, or in the words of the deed. 
When the right of action depends upon a 
condition precedent, its performance must 
be averred; but it is never necessary to an- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



ticipate and negative matters of defence, 
such as payment, waiver, discharge, &c. 

The covenant, for a breach of which this 
action is brought, is set forth in the decla- 
ration as follows: "Nothing in this license 
contained shall be construed to authorize or 
permit the said licensee to use the said 
clasping machine for any other purpose than 
his own business of manufacturing hoop 
skirts, to hire the said machine to others, or 
to suffer any other person to use the said 
machine gratuitously or for a consideration; 
and nothing in this license contained shall 
be construed to authorize, permit, or license 
the said licensee to construct or vend a ma- 
chine embodying said inventions of the said 
Maine and said Deforest and said Baird, or 
either of them, or to have one or more of 
said machines constructed for him." The 
next succeeding clause of the deed states 
the damages agreed upon by the parties for 
a violation of the foregoing covenant, and 
it is therein stipulated, that the defendant 
shall pay ?oOO, as liquidated damages, "for 
each and every machine which the said li- 
censee shall use, or permit another to use, 
and the same sum for each and every ma- 
chine which the said licensee shall construct 
or vend, or procure to be constructed." The 
machines here referred to are plainly ma- 
chines other than the machines furnished to 
the defendant by the plaintiff. These two 
clauses of the deed are to be construed to- 
gether, and the latter is somewhat explana- 
tory of the former. Thus construing these 
clauses, it follows that the defendant would 
violate the covenant contained in them, if 
he should construct or vend a machine, or 
cause one or more to be constructed for him, 
or should use, or permit another to use, a 
machine constructed by him, or which he 
had caused to be constructed for himself. 

The breach alleged is, that the defendant 
•"had and procured three machines, embra- 
cing the inventions set forth in said letters 
patent, to be made and constructed, and did 
use said three machines, and permit the 
same to be used," The pleader here states, 
with certainty to a common intent, which 
is sufficient in a declaration, and by a fair 
intendment, that the defendant caused three 
of these machines to be constructed for him- 
self, and that he used the same. It is ex- 
plicitly stated, that the defendant used the 
machines, and this alone would constitute a 
breach of a covenant in the deed. A breach 
is assigned in words which contain the sense 
and substance of the covenant, and accord- 
ing to its legal effect. 

It was unnecessary for the pleader to al- 
lege that the machines were not procured 
from the plaintiff by the defendant, or that 
the defendant had not paid the stipulated 
damages. These are matters of defence to 
the action. 

The demurrer is, therefore, overruled. 
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Case Wo. 17,641. 

WILCOX V. KOMP. 

[T Blatehf. 126.] i 

Circuit Court, S. D. TSJew York. Jan. 18, 1870. 

Patents— Validity— Infrikgemest— Hoop Skirt 
Tape Machihebt. 

1. The first three claims of the patent reissued 
to Jedediah Wilcos, as assignee, August 4th, 
1863, on tlie surrender of the original patent 
granted to Bela A. Mann, as inventor, Decem- 
ber 24th, 1861, for improvements in machinery 
for fastening clasps or spangles to the hoops and 
tapes of hoop-skirts, are valid. 

2. The first claim of the patent granted to Jo- 
seph Baird, December 9th, 1862, for improve- 
ments in machmery for fastening clasps or span- 
gles to the hoops and tapes of hoop-skirts, is 
valid. , 

3. The first claim of the Baird patent is not 
infringed by machinery constructed in accord- 
ance with the patent granted to Albert Komp, 
May 7th, 1867. 

4. The third claim of the Baird patent is valid 
and is infringed by such machinery. 

[This was a bill in equity by Jedediah "Wil- 
cox against Albert Komp for the infringe- 
ment of letters patent Nos. 34,026 and 37,124, 
gi-anted, respectively, to B. A. Mann, Decem- 
ber 24, 1861 (reissued August 4, 1863, No. 1,- 
518), and to J. H. Baird, December 9, 1862.] 
Final hearing, on pleadings and proofs. 

John B. Staples, for plaintiff. 
J. Van Santvoord, for defendant. 

BLATCHFORD, District Judge. This Is 
a suit brought for the infringement of letters 
patent. Four letters patent are set out and 
relied on in the bill, all of them being patents 
for improvements in machinery for fastening 
clasps or spangles to the hoops and tapes of 
hoop skirts. One is a patent granted to Thom- 
as B. De Forest, November 4th, 1862, and 
o-wned by the plaintiff. One is a patent 
granted to Joseph Baird, December 9th, 1862, 
and owned by the plaintiff. One is 'a patent 
reissued to the plaintiff, as assignee, August 
4th, 1863, on the surrender of a patent grant- 
ed to Bela A. Mann, as inventor, December 
24th, 1861. One is a patent granted to Chann- 
cey L. Olmstead, October 31st, 1865, and own- 
ed by the plaintiff. The plaintiff brings the 
case to hearing only on the Mann and Baird 
patents, and withdraws his claim to recover 
in this suit on either of the other two pat- 
ents. 

The inventions set forth in the Baird patent 
are specific Improvements upon those de- 
scribed In the Mann patent. The Mann pat- 
ent will, therefore, be first considered. (The 
specification of the reissued Mann patent, 
which is signed by Mann, says: "Previous to 
my invention, the hoops of ladies' hoop skirts 
have been secured to the tapes by means of 
clasps, whose tongues are inserted through 
the tapes and clinched over the hoops. The 
operation of applying the clasps and clinch- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,! 



(Case No. 17,641) WILCOX 

ing has been performed by hand, and, in some 
cases, pliers operated by hand have been used 
to effect the clinching by pressure. The ob- 
ject of my invention is to enable the skirt 
clasp to be applied to the skirts and clinched 
with greater rapidity than has heretofore been 
practicable, and to dispense with the hand- 
ling of the clasps, the application of the clasps 
in proper positions for clinching, and their 
subsequent clinching, being effected by ma- 
chinery. To this end, the first part of my in- 
vention consists in a skirt clasp-feeding de- 
vice, consisting substantially of an inclined 
plate, and one or more guide bars, or their 
equivalent, operating In such manner that 
skirt clasps which are supplied to the feed- 
ing device with their tongues In various po- 
sitions relatively to the place of supply, are 
delivered by the device with their tongues in 
the same positions relatively to the place of 
delivery. The second part of my &ivention 
consists in the construction of a feeding de- 
vice, operating substantially as above set 
forth, with an opening to permit the escape 
of misarranged skirt clasps. The third part 
of my invention consists in the combination of 
a hopper with a clasp-feeding device, and with 
a clasp-supplying device, or their joint or sev- 
eral equivalents, the combination of these de- 
vices, as a whole, being such, that skirt cla^s 
placed promiscuously In the hopper are secur- 
ed In the clasp-supplying device with their 
tongues in the same positions relatively there- 
to, and are held therein in a row ready for 
the performance of a subsequent operation. 
The fourth part of my invention consists in 
the combination of a clasp-clinching device 
with a clasp-supplying device, the combina- 
tion being such that skirt clasps supplied in a 
row are operated upon in succession by the 
clinching device. The fifth part of my in- 
vention consists in the combination, in one 
machine, of a hopper, a clasp-feeding device, 
a clasp-supplying device, and a clasp-clinch- 
ing device, or their joint or several equiva- 
lents, the combination, as a whole, operating 
in such manner, that skirt clasps placed pro- 
miscuously in the hopper may be clinched 
in succession upon articles submitted to the 
machine. The sixth part of my invention con- 
sists in the combination of a clasp-clinch- 
ing device with a liberating device, which 
permits the disengagement of the clasp from 
Hie clasping machine. The seventh part of 
my invention consists In the combination of 
a clinching device for clinching clasps, and of 
a device for supplying it with clasps, with a 
treadle to control the same by the foot, so 
that, In the operation of clinching dasps to 
skirts, the hands of the operator are left at 
liberty to manipulate the skirt" 

The essential parts of the Mann machine 
will now be described: There is a shallow 
sheet-metal box or pan, forming a hopper, 
to which a greater or less inclination can be 
given, which is open at its front end, and 
has a short vertical plate or ledge fitted ob- 
liquely at its front part and right hand side. 
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To the open front end of the hopper is at- 
tached the back end of a feeding plate, which 
has a greater inclination than the hopper has. 
The feeding plate is a plane with two bars 
attached at about right angles with each oth- 
er. The bars are not in contact, there being 
a space between them. Each bar has a groove 
in the lower part of- its face. The feeding 
plate and the bars, which latter act as guide 
bars, constitute the feeding device. The feed- 
ing plate has an oblong slot or opening made 
through it at its front part This slot or open- 
ings which is quite near to one of the two bars, 
permits' the escape of misarranged clasps into a 
bos plac'ed beneath it. Next in order to the 
feeding device is the clasp-supplying device, 
in which the clasps from the feeding device 
are received and held in a row, to be sup- 
plied in succession, one by one, by means of 
a liberating device, to a clasp-clinching device. 
The clasp-supplying device is formed by two 
vertical plates and a groove. The plates are 
secured to the front side of a head or bar, 
with a small or narrow space between them, 
to receive and guide the tongues of the clasps. 
The plates overlap the edges of the groove 
which is made in the face of the head. The 
lower ends of the plates are curved, so as 
to project beneath the under part of the 
head. The liberating device is situated at 
the lower end of the clasp-supplying device. 
It consists of two plates or jaws held togeth- 
er by a spring, which permits them to be 
opened when a dasp is to be liberated. The 
clasps in the clasp-supplier are supplied to 
the clinching device. The clasp is com- 
pressed in such manner that the tongues are 
bent between the under side of the head be- 
fore-mentioned and a clinching blodc of steel, 
which has a circular groove extending longi- 
tudinally hi its upper surface. Guides are 
provided to receive the hoop to which the 
clasp is to be applied. The dasp has two 
tongues projecting tvom a plate. The clasps 
are placed promiscuously in the hopper, and 
gradually pass down upon the feeding plate, 
the jar or vibration of the machine, when in 
operation, constituting a sufficient shake mo- 
tion. The clasps pass down the feeding plate 
against one of the bars, in an inverted posi- 
tion, and are conducted by it to the other 
bar. As the 'clasps pass down the bars, they 
arrange themselves with their tongues in the 
same positions with reference to the bars, the 
plates of the clasps fitting into the grooves of 
the bars, so that, when the clasps reach, in 
succession, the place of delivery, their tongues 
are in the same position relative thereto. In 
case any clasp has not arranged itself With 
its tongues in the proper position, it cannot 
pass by the slot in the feeding plate, which 
is so close to the lower bar, that the mis- 
arranged clasp tips over through the slot 
and falls into the bos beneath. This lower 
bar conducts the clasps to the passage way 
of the clasp-supplying device, formed by 
the plates and the groove before-mentioned. 
This passage way may be filled with clasps, 



which are held in a row, with thdr prongs 
projecting through the space between the 
plates. The lowest clasp of the row has an 
upright position, with its tongues pointing 
down as the lower curved ends of the plates 
of the clasp-supplying device conduct it be- 
tween the plates or jaws of the liberating 
device, which retain it in that position under 
the head and directly over the clinching block. 
The hoop is placed in position, with the loop 
of the tape in the clinching block. Then, by 
the action of the foot of the operator on the 
treadle, the clinching block, with the hoop, is 
elevated, and the prongs of the clasp are 
forced through the edges or sides of the loop 
and through the tape, and, coming in contact 
with the concave surface of the clinching 
block, are bent in and clinched at the under 
side of the tape. After each clasp is clinch- 
ed, the hoop is moved along and is secured to 
every tape of the skirt in the same manner,, 
the clasps feeding themsdves down in the 
passage way behind the plates of the clasp- 
supplying device by their own gravity. As 
each clasp is clinched, the plates or jaws of 
the liberating device are forced upwards and 
apart by the action of the clinching block, 
so as to liberate the clinched dasp, the plates 
or jaws instantly closing by the action of 
the spring. The clinching has been effected 
hy the elevation of the clinching block, which 
then descends, to re-ascend again. There are 
seven claims in the patent: (1) "A clasp- 
feeding device, consisting substantially of an 
inclined plate, and one or more guide-bars, 
the whole operating substantially as herein 
set forth." (2) "The said feeding device, con- 
structed with an opening to permit the es- 
cape of misarranged clasps, substantially as 
herein set forth." (3) "The combination of 
a hopper with a clasp-feeding device, and with 
a clasp-supplying device, the combination, as 
a whole, operating substantially as herein set 
forth." (4) "The combination of a clasp- 
clinching device with a clasp-supplying de- 
vice, the whole operating substantially as 
herein set forth," (5) "The combination of 
a hopper, a clasp-feeding device, a clasp-sup- 
plying' device, and a dasp-clinehing device^ 
the combination, as a whole, operating sub- 
stantially as herein set forth." (6) "The com- 
bination of a clasp-clinching device with a 
liberating device, operating substantially as 
herein set forth." (7) "The combination of a 
clasp-clinching device and of a clasp-sup- 
plying device with a treadle operating sub- 
stantially as herein set forth." 

The value of the inventions embodied in 
the Mann patent is unquestionable. The tapes 
must be secured to the hoops, so as to pre- 
vent any slicing, in use, of the tapes on the 
hoops, and any falling away of the hoops from 
their proper positions, and the advantage of 
doing the work by machinery instead of by 
hand is obvious and is shown by the evidence. 
Before the invention of Mann this work was 
always done by hand. 

It is claimed by the plaintiff that the ma- 
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chine of tlie defendant infringes the first 
three claims of the Mann patent, in having 
substantially the same clasp-feeding device, 
with its inclined plate and guide-hars, and 
the opening to permit the escape of misar- 
ranged clasps, and substantially the same 
combination of hopper, clasp-feeding device 
and dasp-supplying device, that are found in 
the Mann patent, and all operating hi sub- 
stantially the same manner that is set forth 
in that patent There can be no doubt that 
the defendant has bodily appropriated every 
thing that is embraced in the first three claims 
of the Mann patent. He has, in his machine, 
a clasp-feeding device, consisting substantial- 
ly of an inclined plate and guide-bar operating 
in such manner that skirt-clasps which are 
supplied to the feeding device with their 
tongues in various positions relatively to the 
place of supply, are delivered with their 
tongues in the same positions relatively to 
the place of delivery. Such feediBg device 
is constructed with an opening to permit the 
escape of misarranged clasps, and is so com- 
bined with a hopper and with a clasp-supply- 
ing device, that clasps placed promiscuously 
in the hopper are secured in the clasp-supply- 
ing device with their tongues in the same po- 
sitions relatively thereto, and are held therein 
in a row ready for the performance of a sub- 
sequent operation. In fact, the construction of 
the defendant's machine, in respect to the hop- 
per, the feedhig device, the opening for es- 
cape and the clasp-supplying device, is scarce- 
ly varied in form from the construction- shown 
in the Mann patent The infringement of the 
first three claims of that patent is, therefore, 
clear. 

The defence as to the Mann patent is placed 
mauily on two grounds: (1) That Mann did 
not invent what is claimed in his patent but 
that it was, in fact invented by one Samuel 
R. Wilmot, and communicated to and wrong- 
fully patented by Mann. (2) That the first 
three claims of the Mann patent are antici- 
pated by what Is found in letters patent of 
the United States granted to William H. Van 
Gieson, November 30th, 1858, for an "improv- 
ed machine for plathig nail-heads." And the 
first two claims of the Mann patent are an- 
ticipated by what is found in letters patent 
of the United States granted to M. M. Rhodes 
and J. 0. Rhodes, May 8th, 1855, for a "ma- 
chine for leathering tacks." 

The evidence clearly shows that Mann was 
an original and independent inventor of what 
is claimed in the Mann patent; and the de- 
fendant wholly fails to show that anything 
that Wilmot did in the way of inventing or 
constructing a machine like Mann's was in 
any way made known to Mann before Mann 
made his invention. Besides, it is not shown 
that what Wilmot did, if it was prior in time 
to Mann's invention, amounted to anything 
more than a mere experiment, which was 
abandoned. 

It is a mistake to suppose, as is contended 
by the counsel for the" defendant^ that the 
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first claim of the Mann patent covers every 
clasp-feeding device which consists substan- 
tially of an inclined plate and one or more 
guide-bars, whether the whole operates or not 
substantially as set forth in the Mann pat- 
ent In order to be within such claim, the 
inclined plate and the guide-bars must operate 
in substantially the same manner, as a whole, 
as the inchned plate and the guide-bars of 
Mann, in feeding clasps of substantially the 
same character as the dasps shown in the 
Mann 'patent. So, also, to be within the sec- 
ond claim of the Mann patent, such inclined 
plate and such guide-bars must operate in 
substantially the same manner, in connection '* 
with the opening for the escape of such clasps 
as are misarranged, to permit such escape, 
as in the patent of Mann. And, to be within 
the third claim of that patent, the combination 
must be substantially one of such a hopper, 
and such a feeding device, and such a supply- 
ing device, as are shown in the Mann patent^ 
and must, as a whole, operate in substantially 
the same manner as the combination named 
in sucti thurd claim does, in feeding and sup- 
plying such dasps as are shown in such pat- 
ent - The erroneous view taken, on the part 
of the defendant, as to the scope of the claims 
of the Mann patent, is the foundation of the 
position assumed on the part of the defendant, 
that Van Gieson's patent anticipates the first 
claim of the Mann patent, because the former 
describes a machine for feeding the shells 
or clasps which go aroimd the heads of nails 
used on trunks, which machine has a feeding 
device consisting of an inclined plate and one 
or more guide-bars, and because such feeding 
device is, therefore, a clasp-feeding device 
consisting of those instrumentalities. The 
same thing is true in regard to the claims 
made by the defendant, that Van Gieson's 
patent anticipates the second claim of the 
Mann patent because the former describes 
an opening for escape in the feeding device, 
and that Van Gieson's patent anticipates the 
third claim of the Mann patent because the 
former describes a hopper, a feeding device, 
and a supplying device. The same remarks 
are true in respect to the views urged on the 
part of the defendant in regard to the Rhodes 
patent for the machine for leathermg tacks. 

In the clasp-feeduig device of Mann, which 
forms the subject of the first claim of the 
Mann patent the upright face of the guide-bar 
is separated from the surface of the inclined 
plate by a space into which the head of the 
descending clasp enters as far as the tongues 
on the dasp will allow, so that the tongues 
rest and slide against the upright face of the 
guide-bar, and the entire clasp, consisting of 
head and tongues, is thus guided to the lower 
end of the inclined plate with the tongues in 
the position required to enable them to enter 
properly the clasp-supplying device. In Van 
Gieson's shell or clasp-feeding device, the up- 
right face of his V-shaped funnel is not, sep- 
arated from the surface of the inclined plate 
by any space. There is, therefore, in Van 



WILCOX (Case No. 17,641) 



[29 Fed. Cas. page 1208] 



Gieson's device no provision for allowing the 
tongues of a clasp to arrange themselves 
against the upright face of the funnel, and no 
provision for guiding the dasp to the lower 
end of the inclined plate, with their tongues 
in the position required for entering properly 
a clasp-supplying device. In Van Gieson's 
machine, there are two inclined plates, with 
a space between them for feeding nails, which 
slide down the plates suspended by their heads, 
with their points hanging down between the 
plates. In the Mann machine, the inclined 
plate supports the clasps with their heads 
downwards, and their points upwards. The 
mode of operation of each of the two feeding 
devices of Van Gieson is different from the 
mode of operation of the feeding device of 
Mann, and neither one of Van Gieson's feeding 
devices can be used to feed the clasps which 
the feeding device of Mann feeds. The feed- 
ing device in the Rhodes patent operates on 
the same principle as the nail-feeding device 
in the Van Gieson patent, and in a substan- 
tially different manner from the feeding device 
in the Mann patent. 

Although the Van Gieson machine and the 
Rhodes machine have each of them an open- 
ing to permit the escape of misarranged arti- 
cles, yet, inasmuch as neither of those ma- 
chines has the feeding device of Mann, they 
do not present the same arrangement or combi- 
nation that is found in the second claim of 
the Mann patent. 

So, in regard to the third claim in the Mann 
patent, there is not found in the Van Gieson 
machine any combination of hopper, clasp- 
feeding device, and dasp-supplying device, 
which operates, as a whole, substantially like 
the combmation, in the Mann machine, of 
those three instrumentalities, as there found. 
There is not in the Van Gieson machine any 
such clasp-feeding device, or any such clasp- 
supplying device as is found in the Mann pat- 
ent 

It follows, therefore, that neither one of 
the first three claims of the Mann patent is 
invalidated by anything that is found in the 
Van Gieson patent or in the Rhodes patent. 

We come now to the consideration of the 
Baird patent. The specification of that pat- 
ent says: "A machine for applying clasps to 
the hoops of hoop skirts was invented by Bela 
A. Mann, by which machine the clasps, 
thrown promiscuously into the hopper, are 
fed to a clasp-supplying device, from which 
they are applied in succession to, and clasped 
upon, the hoops of the skirt that are presented 
to the machine. In this machine, the parts 
are so arranged that, in the operation of clasp- 
ing, the whole skirt which is being operated 
upon is raised at the application of each clasp. 
This arrangement is objectionable, and the 
object of my invention is, to permit the skirt 
to remain in one place during the operation of 
applying all the clasps, by which means the 
operation of clasping is greatly facilitated. 
My invention consists, first, in the combination 
of a rest for the hoops of the skirt, with clasp- 



feeding and dasp-supplying devices, by means 
of a movmg clasp-carrying device, which re- 
ceives the clasps in succession, and carries 
them to the skirt-hoop presented to the ma- 
chine. The second part of my invention con- 
sists in constructing the clasp-carrier in such 
manner, and in so combining it with the clasp- 
supplier, that it not only carries the clasp, but 
also forms a gate which prevents the escape 
of dasps from the clasp-supplier. The third 
part of my invention consists in constructing 
the clasp-carrier in such manner, and in so 
combining it with the hoop-rest, that it not only 
carries the dasp, but also forms one of the 
members by which the clasp is applied to the 
hoop. The general appearance of the ma- 
chine in which I have embodied my improve- 
ments is similar to that of Bela A. Mann, as it 
contains a hopper, a dasp-feeding device, a 
clasp-supplying device, and a clasp-clinching 
device." The specification then describes the 
hopper, the feeding device, the opening for es- 
cape, and the supplying device. They are 
those of the Mann patent The cLisp-carrier 
consists of a slide moving vei-tieally in guides, 
and fitted, at its lower end, with a pair of 
jaws, which jaws are at a sufficient distance 
from the end of the slide to form a receptacle 
to hold the plate of a suigle clasp with its 
tongues projecting down between the lips of 
the jaws. Means are provided for opening 
the jaws to permit the clasps to escape. The 
jaws are drawn towards each other by a 
spring, to hold the clasp untU they are opened. 
Bdow the slide is the skirt-rest, which is a 
grooved block of steel immediately beneath 
the lower end of the slide, so that, when the 
slide is depressed, cari-ying the clasp in its 
jaws, the tongues of the clasp are dinehed by 
being driven against the grooved block. The 
grooved blod£ forms a hoop-rest and supports 
the hoop, and is furnished with a guide to 
ensure the application of the dasps at the 
proper places. The upper surface of the hoop- 
rest is convex, and the lower smrfaces of the 
jaws of the slide are bevelled, so that the 
striking of the two against each other opens 
the jaws and permits the dasp held by them 
to pass between them. They are then with- 
drawn by the rise of the slide. The slide is 
worked by a foot-treadle, and is returned to its 
highest position by a spring. When it is at 
that position, the receptacle within its jaws 
is opposite to the mouth of the clasp-supply- 
ing device, so that it then receives a clasp, 
which is pushed edgewise into it from the 
lower end of the clasp-supplier, by the pressure 
of the column of clasps above, the lower end 
of the clasp-supplier being bent for the pur- 
pose. The face of the slide moves In close 
proximity to the mouth of the clasp-supplier, 
so that it forms a gate which closes the mouth 
of the clasp-supplier, and prevents the escape 
of dasps improperly. The specification says: 
"The movement of the clasp-carrier need not 
necessarily be in a straight line, because it is 
obvious that it might be made to move in the 
arc of a circle, provided the hoop-rest be 
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jproperly located to present the hoop to receive 
13ie clasp. All that is necessary is, that the 
clasp-carrier should he moved in such man- 
ner, that It win receive clasps from the clasp- 
supplier, and cany them onward in the ma- 
chine, to be subsequently clinched upon the 
hoop." The claims of the patent are these: 
(1) "The combination of a hoop-rest, a dasp- 
leeder, a clasp-supplier, and a moving elasp- 
•carrier, the combination, as a "whole, oper- 
ating substantially as set forth," (2) "The 
combination of a clasp-carrier with the clasp- 
supplier, in such manner that the clasp-ear- 
rier forms a gate or stop to prevent the escape 
of clasps, the combination, as a whole, op- 
erating substantially as set forth." (3) "The 
<;omblnation of a clasp-carrier with the hoop- 
rest, in such manner that the clasp-carrier 
forms one of the members by which the clasp 
is clinched upon the hoop." It is not alleged 
that the defendant's machine infringes the 
second claim of the Baird patent, but it is as- 
serted that it infringes the first and third 
•claims. 

The machine of the defendant, in the par- 
ticulars in which it is alleged to Infringe such 
first and third claims, is constructed substan- 
tially in accordance with letters patent gi-ant- 
«d to the defendant May 7th, 1867. The 
mouth of the groove in the clasp-supplier is 
closed by a spring-latch, which prevents the 
clasps from leaving the clasp-supplier spon- 
taneously. Prom the clasp-supplier, one dasp 
after another is transferred to a clasp-carrier 
which swings up and down on a pivot through 
an arc of ninety degrees or nearly so. The 
face of the clasp-carrier is provided with a 
groove, which is just wide enough to pass 
over the spring-latch before-mentioned, and, 
when the clasp-carrier is swung upwards, it 
sti'ikes the sprlng-lateh and opens it, and a 
shigle clasp is transferred from the clasp-sup- 
plier to the clasp-carrier. The motion of the 
clasp-carrier is then reversed, and, as it goes 
down, the clasp is reversed or brought into 
the proper position to allow its points to pen- 
otrate the tape placed on an anvil at the end 
of its range of motion. The anvil has a semi- 
circular groove, so that the points of the 
■clasps can penetrate the tape, and they are 
clinched by the action of a- hammer, which is 
worlied by appropriate machineiy, and which, 
by striking the clasp-carrier, causes it to 
•clinch the tongues of the clasp against the 
anvil beneath. In the Baird machine, as in 
the Mann machine, the lower ends of the 
plates of the clasp-supplier are curved, so that 
the lowest clasp in the row of clasps in the 
^asp-supplier has its tongues pointing down- 
ward as it enters between the plates or jaws 
of the liberating device, and in that position it 
descends vertically and enters the tape. The 
plate or head of the clasp is, therefore, in the 
Mann and Baird machines, changed, in the 
■clasp-supplier, from a vertical to a horizontal 
position. In the defendant's machine, the 
plate of the clasp is in a vertical position when 
it leaves the clasp-supplier and enters the 



clasp-carrier, and it is changed to be in a hor- 
izontal position, with the tongues of the clasp 
projecting downwards, by the motion of the 
clasp-carrier through the are of a circle. 

The first claim of the Baird patent daims 
"the combination of a hoop-rest, a clasp-feeder, 
a dasp-supplier and a moving dasp-carrier, the 
combination, as a whole, operating substan- 
tially as set forth." The machine of the de- 
fendant has substantially the same hoop-rest, 
the same clasp-feeder, and the same clasp- 
supplier, that the Baird machine has, and it 
has a moving clasp-carrier. But its moving 
clasp-carrier does not operate substantially in 
the manner that the Baird moving clasp-car- 
rier operates, as described in the Baird patent 
That patent describes the dasp-carrier as 
consisting of a slide moving in guides, and, al- 
though, in its description and drawings, it 
represents such sUde as moving vertically, it 
states that its movement need not necessarily 
be in a straight line, but that it may be made 
to move in the arc of a circle. The slide and 
guides may be curved, so that the slide will 
move in the are of a circle, but still the dasp- 
carrier must be substantially a slide moving 
in guides. Although the defendant's clasp- 
carrier moves in the are of a circle, yet itols 
not substantially a slide moving in guides, 
and does not operate in substantially the 
same manner as the Baird moving clasp-car- 
rier. Therefore, the combination, in the de- 
fendant's machine, of his hoop-rest, clasp- 
feeder, clasp-supplier and clasp-carrier, does 
not, as a whole, operate substantially in the 
same manner as the combination, in the Baird 
patent, of the hoop-rest, dasp-feeder, clasp- 
supplier and dasp-carrier described therein. 
It follows, that the first claim of the Baird 
patent is not infringed. 

In the defendant's machine, the clasp-carrier 
is combined with the hoop-rest in such a man- 
ner that the dasp-carrier forms one of the 
members by which the clasp is clmched upon 
the hoop. It is, in the defendant's machine, 
the blow of the hammer upon the top of the 
clasp-carrier -which clinches the points of the 
clasps against the hoop-rest or anvil. The 
third claim of the Baird patent is, therefore, 
infringed by the defendant. 

There is nothing in the Van Gieson patent 
or the Ehodes patent that anticipates what is 
covered by the third claim of the Baird pat- 
ent, nor is it anticipated by any thing f oimd 
in the De Forest patent or the Mann patent. 

It results, that there must be a decree in 
favor of the plaintiff for a perpetual injunc- 
tion and an account of profits, as respects the 
fii-st three daims of the Mann patent and the 
third daim of the Baird patent, and for the 
costs of this suit. 
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WILCOX & GIBBS SEWING MAOH. CO. 
T. FOLLETT et al. 

[2 Flip. 263; 1 10 Chi. Leg. News, 99; 2 Cin. 
Law Bui. 301; 3 Cin. Law Bui. 49.] 

Circuit Court. N. D. Ohio. Oct, 18T8. 

Removal oh Causes — Proceedings for RESiovAii. 

1. Parties seeking to remove causes to the 
United States courts must comply strictly with 
the provisions and conditions presented by the 
statute, and any material omission will be fatal 
to such removal. 

2. The petition for removal must be filed at 
the term at which the case can be first tried and 
before trial thereof, and not after such term. 

[This was a motion to dismiss and re- 
mand the cause to the state court of com- 
mon pleas, in an action by the Wilcox & 
Gibbs Sewing Machhie Company against B. 
Follett and L. B. Kinney.] 

'John Coon, for plaintifE. 
Stone & Hessenmueller and Mr. Estep, for 
defendant. 

WELKER, District Judge. In this case 
petition -was filed by the plaintiff in tlie 
court of common pleas of Cuyahoga county, 
against the defendants, on the 24th of Jan- 
uary, 1877, and summons served same day 
on Kinney. On the 24th of February, 1877, 
being at the first term of that court, when 
the case could be first tried, the defendant, 
Kinney, filed his petition for removal, on 
the ground that the plaintiff w^s not a cit- 
izen of the state of Ohio. A bond was filed 
the same day, conditioned "to enter or cause 
it to be entered in the circuit court, on the 
first day of its stated term next ensuing 
after the order of said court of common 
pleas, for the removal of said suit into said 
court a copy of the record in said suit," 
etc., and the cause was continued to the 
March term, 1877. Answer of plaintiff to 
petition for removal filed March 31, 1877, 
and cause continued to May term, 1877. On 
the first day of May, 1877, said court gave 
defendant leave to amend his bond. Amend- 
ed bond filed by Kinney, May 26, 1877, con- 
ditioned that "he shall enter in said circuit 
court on the first day of its next session, 
copies of the process against him in said 
suit," etc. At the May term, 1877, and after 
amended bond filed, the court made an or- 
der for the removal of the said suit to this 
court. 

This court commenced Its session on the 
3d day of April, 1877, The defendant filed 

1 [Reported by William Searcy Flippin, Esq., 
and here reprinted by permission.] 



the copy of the record in this court on the- 
20th of July, 1877, and during the April 
term. 

The plaintiff files his motion to dismiss- 
the case and remand to the common pleas, 
because— First. A copy of the record of the- 
case was not entered in this court -within 
the time prescribed by the statute after the 
filing of the petition and bond for removal. 
Second. Because the removal of the case to- 
this court is contrary to law, and this court 
has no jurisdiction. 

The statute (18 Stat. 471, § 3) provides that 
"whenever either party « * * entitled to- 
remove any suit, * * * shall desire to re- 
move such suit, * * * he, or they, may 
make and file a petition in such suit in such 
state court, before or at the term at whicb 
the cause could be first tried, and before the- 
trial thereof for the removal, * * * and 
shall make and file therewith a bond * * * 
for his or their entering in such circuit court 
on the first day of its then next session a 
copj'' of the record; * * * and the said 
copy being entered as afore.said, * * * 
the cause shaU then proceed," etc. 

The first term of the common pleas after 
the filing of the original petition at which 
the cause could be first tried, was the Marcli 
term, 1877. The petition for removal and 
original bond -were in fact filed before the- 
March term, to-wit: the 24th day of Feb- 
ruary,. 1877. 

The record shows that, after the filing of 
such petition and bond, the suit was con- 
tinued to the March term, and at the March' 
term, to-wit: on the 31st of March, 1877, 
the plaintiff having filed an answer to the 
petition for removal, the cause was con- 
tinued to the May term. The first day of 
the then next session of this court, after the 
petition for removal was filed, being the 
third day of April, 1877, was allowed to pass 
without the filing of the record in this court. 

Parties seeking to remove causes to the 
United States courts are bound to comply 
strictly with the provisions and conditions- 
prescribed by the statute giving the privi- 
lege, and any material omission will be fatal 
to the removal. It is clear that if the peti- 
tion and bond were filed before or at the 
March term, then the record must have been 
filed in this court on the 3d day of April, 
1877, if twenty days intervened, and could 
not be filed afterward. 

But it is claimed by the defendant that, the 
bond first filed being defective, and leave 
having been given to amend the bond on the 
first day of May, the petition and bond are 
to be regarded as filed then, and the proper 
time to file the record would be at the Octo- 
ber session of this court, and, if that be so, 
then the filing in this court on the 20th of 
July would comply with the statute. 

The difficulty arising from this claim is 
that the March term, being the term at 
which the case could be first tried, was the 
latest time at which the petition and bond 
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could be filed. The defendants had no right 
to do so afterward. The policy of the stat- 
ute seems to be that parties desiring to re- 
move causes must do so at the earliest pe- 
riod at which the cause could be tried, or 
they cannot avail themselves of the provi- 
sions for removal. In this case the petition 
and bond having been filed on the 24th of 
February, the defendant thus early availing 
himself of the privilege, . the limit of the 
time to file the record in this court com- 
menced to run at that date, and the defend- 
ant cannot postpone the filing in this court 
beyond the time fixed by the statute. Par- 
ties seeking removal must be careful to have 
the petition and bond in legal form, and in 
compliance with the statute, when first filed, 
but if not, they must perfect them within 
the time prescribed by the statute for such 
filing. The subsequent amendment of the 
bond and the order of the court for removal 
at the May term do not change the time at 
which the petition and bond are required 
to be filed, so as to allow the limitation to 
commence to run at that time in reference to 
the time of filing the record in this court. 

The motion is sustained and the case dis- 
missed. 
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Es parte WILD. 

[The case reported under above title in 12 
Blatchf. 42, is the same as Case No. 4,173,] 



Case No. 17,645. 

In re WILD. 

[11 Blatchf. 243; i 1 Thomp. Nat. Bank Cas. 
246; 8 Alb. Law J. 235; 10 N. B. R. 568.] 

Circuit Court, S. D. New York. Aug. 12, 1873. 

UsuBT BY JJational Bank— State Laws. 

A national bank, located in the city of New 
York, made a loan there to a corporation, 
which, if it had been made to an individual, 
would have been usurious, under the law of 
New York, as a loan at a rate exceeding the 
rate of 7 per centum per annum, so that the se- 
curities taken for the loan would have been 
void. A statute of New York forbids a corpora- 
tion to interpose the defence of usury. The ef- 
fect of such statute, as construed by the high- 
est court of the state, is, that the rate of inter- 
est which a corporation may pay is not fixed or 
limited. The 30th section of the national bank- 
ing act of June 3, 1864 (13 Stat. 108), provides, 
that, when no rate of interest is fised by the 
laws of a state, a national bank may charge a 
rate not exceeding 7 pei. centum, and that if it 
charges more, th^ entire interest shall be for- 
feited. Sdd, that the interest on the loan in 
question was forfeited. 
[Cited in brief in Moniteau Nat. Bank v. 

Miller, 73 Mo. 189; National B&nk of Au- 
' burn V. Lewis, 75 N. Y. 523; Peterborough 

Nat. Bank v. Childs, 133 Mass. 250.] 

1 [Eeported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission,] 



[Appeal from the district court of the Unit- 
ed States for the Southern district of New 
York. 

[The receiver of the Ocean National Bank 
claimed to be admitted as a creditor of the- 
bankrupt, upon indorsements by him upon 
promissory notes of the Portage Lake & 
Lake Superior Ship Canal Company, a Mich- 
igan corporation. The assignee of the bank- 
rupt resisted the claim, on the ground that 
the notes were usuriously discounted by the- 
bank for the eanai company. The claimant 
objected that this defense was not open tO' 
the bankrupt, under chapter 172 of the ses- 
sion laws of New York for 1830. (page 334),. 
as expounded in Rosa v. Butterfield, 33 N.. 
Y. 665, and Belmont Branch Bank v. Hoge,, 
35 N. Y. 65, The district court decreed in 
favor of the claimant, and admitted him as- 
a creditor. (Case unreported.) The assignee- 
of the bankrupt and also the bankrupt ap- 
pealed to this coiu:t.] « 

Everett P. Wheeler and Francis S. Sil- 
vester, for assignee. 
Francis N. Bangs, for receiver. 

WOODRUFF, Circuit Judge. On the ISthi 
of February, 1871, the bankrupt, Alfred 
Wild, without consideration, and as mere- 
surety, became the endorser of two promis- 
sory notes made by the Portage Lake and 
Lake Superior Canal Company, one for $73,- 
902.51, and the other for $35,111.49, which, 
on that day, were delivered to the Ocean 
National Bank, and were made payable with, 
interest. These notes were given in re- 
newal of a number of other notes then un- 
paid, which had been also given in^renewal' 
of prior notes held by the bank, and which, 
were taken from the canal company for a 
loan of two sums of $75,000 each, made on- 
and after the 7th of January, 1867, by the- 
said bank. One of the sums was agreed, on 
the 5th of January aforesaid, to be loaned in- 
f 6rm to the said canal company, and the oth- 
er was at the same time agreed to be loaned 
to P. J. Avery, but is proved by the testi- 
mony, and was found by the referee in the- 
district court, to have been in fact for the- 
benefit of the canal company, who, in the- 
accounts kept of the transaction, was treat- 
ed as the actual debtor for both amounts. 
The reason assigned for giving to the trans- 
action the form of two loans, one to the- 
canal company and the other to P. J. Avery, 
was, that the national banking law prohibits- 
an indebtedness by any one party, as bor- 
rower, to associations formed thereunder, to- 
an amount greater than one-tenth of the cap- 
ital of the association making the loan. 

There is inconsistency, in permitting the- 
bank, or its receiver, to make such a trans- 
action, and avoid the charge of violating the 
banking act, hy making it a loan in part to- 
Avery, and in part only to the canal com- 
pany, and, on the other hand, to avoid the- 

2 [From 10 N. B. R. 568.] 
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statutes against usury, of the state of New 
York, by declaring tlie wbole to be a loan to 
the canal company, a corporation. It would 
be no injustice to the banli to hold the form 
given to the transaction in order to save the 
bank from a violition, or from an apparent 
violation, of the banking act, conclusive; 
and circumstances might, I think, be sug- 
gested, in which the bank would be estopped 
by it to aver that the transaction was other 
than it appeared on its face, and in the writ- 
ten instruments by which it was agreed that 
the loan should be made, and in the form of 
the notes actually given to the bank by 
Avery ther-efor. For the purposes of the 
case before me, I have concluded to treat the 
transaction in the aspect most favorable to 
the bank, and in accordance with the claim 
made in its behalf, as a loan to the canal 
■company, a corporation of the state of Mich- 
igan. 

The above-mentioned note for $73,902.51, 
was, on the ISth of September, 1871, re- 
newed for the amount of $70,000, and a new 
note for the last-named sum, payable with 
interest thereon, was given, by the same 
corporation, under a new name, "Liake Supe- 
rior Ship Canal Railroad and Iron Com- 
pany," endorsed by the bankrupt, Wild, and 
others. The two notes, one dated Septem- 
ber 18th, 1871, for ?70,000 and interest, the 
other, dated February 13th, 1871, for $35,- 
111.49 and interest, constitute the claim 
made by the receiver of the bank against the 
-estate of the bankrupt, Wild, who endorsed 
them; and it is the allowance of that claim 
by the district court which is appealed from 
Ijy the assignee to this court. 

The loan originally made by the bank was 
further secured by the delivery to the bank 
-of coupon bonds of the canal company, se- 
■cured by mortgage, to the amount of two 
hundred thousand dollars, and it was made 
Si condition of the loan, that the canal com- 
pany should purchase and receive from the 
bank certain bonds, amounting on their face 
to $237,000, of a Georgia railroad corpora- 
tion, whose road had been stripped of its 
rails -and furniture, whose track had grown 
up with trees and bushes, which had not 
been used for many years, on whose bonds 
no interest had been for a long time paid, 
and whose bonds had no market value; and 
their want of intrinsic value was more fully 
shown by a foreclosure soon after effected, 
-on which the road, the mortgage security for 
the entire issue of bonds, §924,600, of which 
these were a part, was sold at public auc- 
tion, to the highest bidder, for $1,500. It is 
true, that the purchaser of the road, who 
seems to have acted for the canal com- 
pany, states, that, after obtaining an act of 
the legislature of Georgia, incorporating a 
new company, and an act authorizing the 
state to guaraptee another large issue of 
bonds, to enable the new company to recon- 
struct the railroad, he received a lilce amount 
-of stock in the new company, $237,000, and 



succeeded in selling that for $47,000, which 
sum he paid to the canal company, as and 
for the proceeds of the purchase which they 
made from the bank, and of his exertions to 
obtain a new charter and the pledge of state 
aid, without which the stock would seem to 
be of little, if any, value. 

Recurring to the transaction between the 
Ocean National Bank and the canal com- 
pany, it was made a condition of the loan of 
the $150,000 by the bank to the canal com- 
pany, that, besides paying interest at seven 
per cent, per annum, and securing the same 
by $200,000 of their mortgage bonds, with 
power to the bank, at any time, to sell such 
bonds at any price not less than 90 cents on 
the dollar, towards the repayment of the 
loan, (which might, therefore, not continue 
for more than a very brief term,) the canal 
company should, also, purchase from the 
bank the before-mentioned nearly worthless 
bonds of the Georgia Railroad Company, 
and should pay therefor the sum of $100,000, 
securing such payment by a like amount of 
their mortgage coupon bonds. There was, 
also, a further requirement, to wit, that the 
trustee to whom the mortgage securing the 
canal company's coupon bonds was execut- 
ed, should be removed or should resign his 
trust, that the president of the bank should 
be substituted in his place, and that the 
moneys loaned by the bank should only be 
drawn by the canal company from the bank 
by checks countersigned by the president of 
the bank, as such trustee. Their president 
was active in the negotiations with the com- 
pany, and in settling the terms of the loan; 
and he required of the canal company, pro- 
fessedly for his own benefit, $50,000 of their 
mortgage coupon bonds, as compensation for 
acting as trustee. I shall place no special 
stress upon that payment to the president, 
as affecting the question of the liability of 
the bankrupt in this case. It, however, be- 
longs to the history of the transaction. 

The canal company having received the 
proceeds of the discounts of the various 
notes given for the loan, subsequently paid 
considerable sums, by paying the interest 
coupons attached to the bonds, held by the 
bank as collateral security, and other con- 
siderable ~ suoas derived otherwise; and it 
seems conceded, that the two notes endorsed 
by the bankrupt. Wild, and the subject of 
controversy here, constitute the residue of 
the claim of the bank arising out of the said 
loan, assuming its entire validity and their 
title to the same, with interest. 

The assignee of Wild (the appellant here) in- 
sists, that the loan was usurious, and that 
there is, on that ground, no valid claim 
against Wild, as endorser; that, under the 
national banking act, the loan being made 
by the bank reserving a compensation ex- 
ceeding seven per cent, interest per annum, 
all interest on the loan was forfeited, and 
the payments made by the canal company 
amount to satisfaction of the principal debt; 
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and that tlie notes, therefore, which are here 
presented hearing the endorsement of the 
hankrupt, are without consideration, and 
constitute no valid claim against his estate. 

In the court below, the transaction was 
assumed to be such, that, had the loan been 
made to an individual instead of a corpo- 
ration, it was a violation of the statutes of 
New Yorlc regulating the subject of interest, 
and the securities or notes given therefor 
would have been void for usury. In that 
view of the subject I most fully concur, and 
must find, as a fact, upon the evidence, that 
the conditions of the loan reserved to the 
bank, in money, more than seven per cent 
per annum. No one unaffected by interest, 
bias or prejudice can, I think, read the testi- 
mony without being satisfied that the bank, 
in prescribing the terms of the loan, made it 
an occasion for extorting from the canal com- 
pany most onerous conditions, greatly exceed- 
ing lawful interest, and that the~ form of a 
sale of Georgia railroad bonds, for a price 
far above their either real or market value, 
(if, mdeed, they had any value, which is very 
doubtful,) was only a cover and means of se- 
curing In money the excessive and illegal 
compensation the bank reserved and secured 
for making this loan. 

It was, however, held below, that, under 
the laws of the state of New York, which for- 
bid a corporation to interpose the defence of 
usury, the transaction must be deemed, be- 
tween the bank and the canal company, a 
legal transaction, the notes given by the canal 
company to the bank legal and binding notes, 
and, therefore, the endorsement thereof by 
the bankrupt, as surety for the canal com- 
pany, a legal and binding endorsement; and, 
further, that the provisions of the national 
banking law relating to the interest which 
national banks may receive, and imposing 
penalties for charging more, do not affect the 
transaction, because they only apply to states 
which have no laws fixing the rate of inter- 
est. 

It was not the intention of congress, when 
enacting the national banking law, to au- 
thorize national banks, in respect to exacting 
interest, to violate the laws of the states 
within which they might be organized, nor, 
as I think, to relieve them from the conse- 
quences of such violation, prescribed by the 
state laws, if they were guilty thereof. This 
is the result of the decision of the court of 
appeals of the state of New York, in First 
Nat. Bank of Whitehall v. Lamb, 50 N. Y. 95. 
Without adopting the reasoning of the opin- 
ion in that case, I deem the conclusion as 
above stated correct. 

On the other hand, it was entirely compe- 
tent for congress, when providing for the or- 
ganization of national banks, to place them 
under such restrictions, in respect to the rate 
of interest which they might charge or re- 
ceive, as congress miglit see fit. As creatures 
of their own creation, they could be subjected 
to such inhibitions as were deemed expedient, 
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even though the privileges were far short of 
those enjoyed by state banks, or by indi- 
viduals within the several states. This would ■ 
involve no conflict with state laws, nor be an 
attempt to regulate private and domestic af- 
fairs within the states, beyond the powers of 
the federal government It would be merely 
defining the powers and regulating the con- 
duet of the organizations which existed only 
by force of federal enactment, possessed the 
powers congress chose to confer upon them, 
and exercised them subject to the restrictions 
and conditions of the law giving them ex- 
istence. Indeed, the acceptance of the organ- 
ization under the law, and the enjoyment of 
its privileges, are necessarily subordinate to 
the conditions upon which the powers and 
privileges are conferred. Hence, had con- 
gress seen fit to say that no national bank 
should contract for, reserve, or receive more 
than at the rate of five per cent, per annum 
for a loan of money, or for or upon the dis- 
counting of a note, bill, or other security, it 
would have been a perfectly valid limitation 
of their powers. It would be in no conflict 
with any law of a state which permitted the 
making of loans in general.at a higher rate of 
interest; and, if congress could do this, con- 
gress could also declare the forfeiture or pen- 
alty incurred by the national bank for vib- 
lating the prohibition. Such bank would still 
be left subject to the operation of the state 
law imposing, it might be, a different penalty 
for the violation of its own state laws, as 
was held by the New York court of appeals 
in the case above referred to. It follows, 
that transactions may not be condemned by 
the state laws, applied to individuals or to 
corporations in general, and may, under such 
state laws, be legal and valid, which, never- 
theless, national banks may not make, and 
for which, if made, they may be liable to 
penalties or forfeitures prescribed by the law 
of their being. It may be, that, in reference 
to the conduct of merely private or domestic 
affairs within the states, having no connec- 
tion with, or relation to, their functions as 
agents of the government, congi'ess cannot 
authorize national banks to do what is for- 
bidden by state laws, nor relieve them from 
the forfeitures or penalties prescribed by state 
laws for doing what is so forbidden. But 
this concession would be far short of admit- 
ting, that, within the range of what the state 
laws do permit, congress may not restrict na- 
tional banks as is seen fit, or may not im- 
pose such penalties and forfeitures for a viola- 
tion of those restrictions as congress thinks 
lawful. These latter propositions are un- 
questionable. 

How, then, do the laws of the state of New 
York and the national banking law, bear up- 
on the case under consideration? The 30th 
section of the national banking act of June 3, 
1864 (13 Stat. 108), provides, that "every as- 
'sociation may take, receive, reserve, and 
charge, on any loan or discount made, or up- 
on any note, bill of exchange, or other evi- 
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•dence of debt, interest at the rate allowed by 
the laws of the state or territory where the 
liank is located, and no more, except that, 
where, by the laws of any state, a different 
xate is limited for banks of issue organized 
Tinder state laws, the rate So limited shall be 
allowed for associations organized in any 
^uch state under this act. And, when no 
rate is fixed by the laws of the state or terri- 
tory, the bank may take, receive, reserve, or 
■charge a rate not exceeding seven per centum, 
^nd such interest may be taken in advance, 
reckoning the days for which the note, bill, or 
other evidence of debt has to run. And the 
knowingly taking, receiving, reserving, or 
charging a rate of interest greater than afore- 
said, shall be held and adjudged a forfeiture 
of the entire interest, which the note, bill, 
■or other evidence of debt carries with it, or 
which has been agreed to be paid thereon. 
And, in case a greater rate of interest has 
been paid, the person or persons paying the 
«ame, or their legal representatives, may re- 
cover back, in any action of debt, twice the 
Jimount of the interest thus paid, from the 
association taking or receiving the same: pro- 
vided, that such action is commenced within 
tTvo years from the time the visurious transac- 
tion occurred." 

The state of New York has statutes which 
prohibit the taking, receiving, or reserving 
•of interest for the loan or forbearance of 
money, &e., at a greater rate than seven per 
-cent, per annum, and making any note, or 
bill, or other contract whereon or whereby 
any greater rate is reserved, void. But the 
•state has a further statute (Laws 1850, c. 172, 
p. 334), which enacts that no corporation 
shall interpose the defence of usury in any 
action. Such was the state of the law in 
New York when the national banking act 
TVas passed. The force and effect of this 
last-named statute has been declared by the 
•courts of the state of New York in numerous 
cases. Those cases are collected, carried to 
what is deemed their legitimate conclusion, 
l>y the court of appeals, and distinctly af- 
firmed, in Rosa v. Butterfield, 33 N. Y. 665. 
The doctrine of that case is, that the deal- 
ings of a corporation, as a borrower, and its 
contracts or obligations for loans, are un- 
affected by any laws of the state of New 
York regulating interest; that, as to them, 
-such laws, theretofore existing, are repealed; 
that, therefore, the rate of interest which cor- 
porations may agree to pay is not fixed or 
limited, but they may agree to pay any rate 
they see fit, and their contract will be valid;' 
and, also, that one who becomes surety, 
guarantor, or indorser of such a contract is 
legally bound to its performance— in short, 
that, as to contracts made by corporations, 
whether foreign or domestic, whether made 
In the state of New York or elsewhere, they 
stand, in the state of New York, as if no us- 
ury laws existed. See, also, Belmont Branch 
Bank v. Hoge, 35 N. Y. 65. In respect to 
contracts made within the state of New York, 



or entered into under or with reference to the 
laws of the state, I may accept the exposi- 
tion thus given of the state of the law of 
New York; and it follows, that there is no 
law in New York fixing the rate of interest 
which any one may take upon the loan of 
money to a corporation, or, in other words, 
any rate of interest is allowed to which the 
parties may agree. As to dealings with cor- 
porations, national banks in the state of New 
York are, therefore, within the case described 
in the national banking law above cited, to 
wit, "when no rate is fixed by the laws of 
the state or territory, the bank may take, re- 
ceive, reserve, or charge a rate not exceed- 
ing seven per centum," &c. This is a nec- 
essary and logical result. If the rate were 
fixed by the laws of New York, then her 
usury laws would apply. If the limitations 
in her statutes relating to interest do not ap- 
ply, then no rate is fixed by her laws. Here- 
upon the restriction, contained in the sec- 
tion of the national banking law, comes into 
effect, without any interference or confiict 
with state laws, tiiat is to say, a national 
bank "may take, receive, or charge a rate 
not exceeding seven per centum, and such 
interest may be taken in advance," &c., "and 
the knowingly taking, reserving, or charging 
a rate of interest greater than aforesaid, shall 
be held and adjudged a forfeiture of the en- 
tire interest which the note, bill, or other evi- 
dence of debt carries with it, or which has 
been agreed to be paid thereon; and, in 
case a greater rate of interest has been paid, 
the person or persons paying the same, or 
their legal representatives, may recover back, 
in any action of debt, twice the amount of 
the interest thus paid, from the association 
taking or receiving the same: provided that 
such action is commenced within two years 
from the time the usurious transaction occur- 
red." It is not necessary that I should ex- 
press an opinion upon the question whether 
this forfeiture and right to recover back can, 
in any circumstances, be applicable to the 
case mentioned in the previous clause of the 
section, to wit, where the national bank re- 
serves or receives a greater rate of interest 
than is allowed by the laws of a state in 
which a rate is fixed and limited by the state 
laws. It is sufficient for the purposes of the 
present case that it does apply to a case in 
which no rate is thus fixed and limited. By 
the laws of the state of New York, as ex- 
pounded by her highest court, no rate of in- 
terest upon loans to a corporation is fixed or 
limited. 

It follows, that the transaction in question 
was within the prohibition of the national 
banking law, and that the bank, eo instanti 
it made the loan, upon the terms exacted, 
incurred the forfeiture of the entire interest 
which the notes received, carried with them, 
or which was agreed to be paid thereon. 
Discounting the notes did not render it less 
true, that the notes themselves carried with 
them the principal loaned, and the Interest 
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agreed to be paid, -which, "with the bonds also [ 
.given, necessarily included all the pecuniary 
benefit agreed to be paid as compensation for 
the loan, whatever form the transaction was 
made colorably to assume. 

The bankrupt, as mere accommodation en- 
•dorser or surety, is, upon familiar principles 
■of equity, entitled to all the protection which 
"his principal (the canal company) would have 
if the notes in question were sought to be 
-enforced against it. I do not say that he 
•can recover back money paid, by the canal 
■company, but he has a right to enquire 
whether, in view of the forfeiture of the en- 
tire interest by the bank, there is anything 
■due to the bank upon the notes which he 
-endorsed, and thereby to ascertain whether, 
^nd to what extent, the two notes now in 
-question are without consideration. 

It is claimed, by the assignee of the bank- 
rupt, that, treating the entire interest as 
forfeited, the bank have already been paid 
"the whole of the principal of the loan. I 
-am not fully satisfied that a small sum, part 
-of such principal, is not still due. Upon the 
proofs taken, the account would seem to 
stand thus: 

Dr. 

Loan $150,000 00 

Xiens the Interest or discount Jn- 
clniied In the notes given there- 
for from time to time 27,117 26 §122,882 74 

Cr. 

-Cash payment by Canal Co §88.750 00 

•Conponspald " " 58,47(i 07 

Note paid 12.798 flO 

•Cash paid on giving the note for 
§73,902 51. which, according to 
the testimony, made up the 

whole amount, §76,532 19 2.629 C8 

•Cash paid on renewal of the note 
for §73 002 51, when the §70.000 
note,now In question, was /jiven 8,902 5X 

$lGG,ri57 76 
Trom which are to be deducted 

sundry charges to which these 

payments appear to have been 

In part applied, viz.: 
Another note for §25,000, 

and interest §25,432 80 

Anothernote for §12,500, 

an d Interest 12,726 -10 

Interest on these notes 

after maturity 678 00 

'Conpon'' paid by the 

bank forthe company. 8,008 12 
-Interest thereon 113 25 §47 038 57 §119,519 19 

Leaving a balance of, princ'pal dne when the 
notes In question were endorsed by the 
banlirupt. §3,303 55 

To this extent, of $3,363 55, without inter- 
-est, it would seem the claim of the receiver 
:should be allowed, but the estate of the bank- 
rupt is entitled to have the collateral secu- 
rity held by the receiver of the bank, or the 
proceeds thereof, applied to this balance, in 
-exoneration of the estate of the bankrupt, 
•on a sale of a portion of which, by order of 
the district court, it appears, by the order 
-appealed from, $23,663 30 has been already 
realized. 

I by no means make this statement of the 
-account as a final and conclusive statement. 
"The proofs on the part of the bank do not 
.appear to have been put in with a view to the. 
;5tatement of an account upon the principles 
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affirmed in this opinion. The value of the 
collateral security held by the receiver, or 
the proceeds of that portion thereof which 
appears to have been deposited in the trust 
company, under the order of the district 
court, ($23,663 30,) may be, and probably 
are, so clearly greater than any balance 
which a more accurate statement of the ac- 
count would show to be due, upon the prin- 
ciples of this opinion, that any further ex- 
pense of taking proofs and stating the ac- 
count would be improvident and wasteful. 
But, if insisted upon, a reference may be had 
to state such account. 

The order appealed from miist be modified 
to conform to the foregoing opinion. 
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WILD V. BANK OF PASSAMAQUODDY. 

[3 Mason, 503.] i 

Circuit Court, D. Maine. May Term, 1825. 

Banks — AuTHotiiTT of Cashiek — Indorsement of 
Paper— Bills op Exchange— Non- Ac- 
ceptance— Notice to Dra-wee. 

1. A cashier of a bank has prima facie au- 
thority to indorse, on behalf of the bank, the 
negotiable securities held by it. If there be any 
restriction of his authority, it must be proved 
by the bank. 

[Cited in Merchants* Bank v. State, 10 Wall. 
(7T U. S.) 650; Case v. Citizens' Bank, 100 
IT. S. 454: First Nat. Bank v. Stewart, 114 
TJ. S. 229, 5 Sup. Ct. 848.] 

[Cited in brief in Bank of tlie State v. 
Wheeler, 21 Ind. 95. Cited in Cochecho 
Nat. Bank v. Haslcell, 51 N. H. 121. Dis- 
tinguished in Corser v. Paul, 41 N. H. 28; 
Elliot V. Abbot, 12 N. H. 556. Cited in 
Kimball v. Cleveland, 4 Mich. 608. Cited 
in brief in Nichols v. Frothingham, 45 Me. 
224. Cited in Potter v. Merchants' Bank, 
28 N. Y. 649; Smith v. Lawson, 18 W. Va. 

. 227; State v. Commercial Bank of Man- 
chester, 6 Smedes & M. 218.] 

2. If an indorser is once fixed by due notice 
of the non-acceptance of a bill, no delay of the 
holder to return the bill and demand payment 
takes away his right of recovery, notwithstand- 
ing the drawer may, in the intermediate time, 
have failed. 

Assumpsit on a bill of exchange by the 
plaintiff [William 'Wild], as indorsee, against 
the defendants, as indorsers. The bill was 
drawn by one James Franklin on B. F, 
Green, London, for £200 sterling, payable to 
one Patterson, or order, in ninety days after 
sight. The bill was indorsed hy Patterson 
in blank, and by a course of negotiation be- 
came the property of the Bank of Passama- 
quoddy, and was indorsed by the cashier 
thereof in behalf of the bank, and came to 
the possession of the plaintiff by a subse- 
quent indorsement. It was duly presented 
to the drawee and protested for non-accept- 
ance, and due notice thereof given to the 
bank. 

At the trial upon the general issue, Mr. 
Greenleaf, for defendants, took several ob- 

1 [Reported by William P. Mason, Esq.] 
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Jeetions to the plaintiff's right of recovery: 
fl) That it was not shown by the plaintiff, 
that the cashier was specially authorized to 
indorse the bill in behalf of the bank. (2) 
That the plaintiff had not returned the bill 
to the defendants, and demanded payment 
until more than a year after the time, when 
notice had been given of the non-acceptance, 
and in the mean time the drawers had failed, 
Mr. Emery, for plaintiff, e contra, con- 
tended: (1) That no special authority in the 
cashier need be shewn by the plaintiff. (2) 
That the delay in the return of the bill was 
no objection to the recovery, the defendants 
having been fixed with responsibility by due 
notice of the non-acceptance. 

STORY, Circuit Justice. My opinion is, 
that neither of the objections is well found- 
ed in law. The cashier of a bank is, virtute 
officii, generally entrusted with the notes, se- 
curities, and other funds of the bank, and is 
held out to the world by the bank as its gen- 
eral agent in the negotiation, management, 
and disposal of them. Prima facie, there- 
fore, he must be deemed to have authority 
to transfer and indorse negotiable securities, 
held by the bank, for its use and in its be- 
half. No special authority for this purpose 
is necessary to be proved. If any bank 
chooses to depart from this general course 
of business, it is certainly at liberty so to 
do; but in such ease it is incumbent on the 
bank to show, that It has interposed a re- 
striction, and that such restriction is known 
to those with whom it is in the habit of 
doing business. In the present case, the 
cashier has, as cashier, indorsed the bill in 
behalf of the bank, and this is prima facie 
evidence of authority, it being within the 
ordinary duties performed by such an offi- 
cer. If he was restricted in his authority, 
it is for the defendants to shew it. The 
proof is in their possession, and the plaintiff, 
who is a stranger to their regulations, can- 
not be presumed to be conusant of it. 

As to the other point, the defendants were, 
in point of law, fixed by due notice of the 
non-acceptance of the bill. The rights of 
the plaintiff were then complete. He was 
not bound to present the bill to them for 
payment within any particular time, nor is 
he bound to prove how, or when, and by 
what circuitous routes the bill was in fact 
returned to him. If the defendants had any 
interest in a speedy return, it was their duty 
to make Inquiries, and take up the bill as 
soon as possible. But as to the plaintiff, I 
do not kifow, that an omission to demand 
payment and produce the bill for any period 
short of that of the statute of limitations, 
would operate as a bar to a recovery. If 
the bill were suppressed from fraud (of 
which there is no pretence in this case), it 
might give rise to another sort of inquiry, 
the effect of which it is unnecessary to con- 
sider. There is no principle within my 
knowledge, that requires the holder of a bill 
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to demand payment of a prior indorser with- 
in any particular period, after the latter has 
been once fixed by due notice of the non- 
acceptance. 
Verdict for plaintiff. 
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WILDER V. ADAMS et al. 

[2 Woodb. & M. 329.] i 

Circuit Court, D", Massachusetts. Oct. Term' 
1846. 

Action of Covenant— Defences. 

1. Where an action is brought on a covenant 
for the payment of certain sums agreed to be 
paid at a certain rate per weight of salamander 
safes, which the defendants had been licensed 
to make and sell by the plaintiff; it cannot be 
proved as a defence, that the patent for them 
was invalid. 

2. Where^ the patent right is sold and no 
benefits are received from it, and an action is 
brought for the consideration on a parol prom- 
ise, it may be a good defence that the patent 
was invalid; but not so when the action is on 
a sealed instrument, or when another cove- 
nant implied from the plaintiff to the defend- 
ants was probably the real consideration, and 
on which a remedy exists, if the defendants 
have suffered any damages on account of the 
patent being invalid, and when the defendants, 
m the sales they are called on to account for 
on their covenant, have received the proceeds, 
and sustained no loss of any by reason of the 
patent being invalid. 

[Cited in Birdsall v. Perego, Case No. 1,435; 
White V. Lee, 14 Fed. 791. Distinguished 
m Mudgett v. Thomas, 55 Fed, 647.] 

[Cited in Davis v. Gray, 17 Ohio St. 352; 
Jones V. Bumham, 67 Me. 99.] 

3. If fraud, however, existed in the matter, 
or any contravention of public policy, it might 
be set up as a defence to this action. 

This was an action of covenant, on an 
agreement alleged to have been made between 
the plaintiff [Benjamin G. Wilder] and the 
defendants [William Adams and others] on 
the 23d day of September, 1843, under their 
respective seals, and in which the defend- 
ants are stated to have made the following 
covenants: (1) In consequence of the grant 
to them by Wilder of a right or license to 
make and vend in New England Fitzgerald's 
salamander safe, they agreed to keep a true 
account of the number made and sold with 
their weight. (2) To report the same month- 
ly to the plaintiff or his agent, and pay one 
cent per lb. on the weight of those sold. 
(3) To manufacture them in the way and of 
the good quality pointed out (4) To pay one 
thousand dollars penalty, if neglecthig to fulfil 
the covenants. 

The declaration then alleged a breach of all 
these covenants, and for which this suit was 
instituted April 23d, 1846. 

At the trial here May term, 1846, held by ad- 
journment in September, the counsel agreed, 
that the first and principal defence was the 
supposed invalidity of the patent before de- 



, 1 [Reported by Charles L. Woodbury, Esq., 
and George Minot, Esq.] " 
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scribed, and that the covenant declared on 
should tie put into the case; and if the court 
should entertain an opinion in point of law, 
that such a defence could not be made to this 
action, the damages should be agreed by the 
parties or assessed by the court or an audi- 
tor; but, on the contrary, if such a defence 
was here competent, the case should stand 
for trial at the next term. The deed of cove- 
nant being put into' the case, appeared to be 
between these parties and made on the day 
named in the declaration, and containing such 
stipulations as is there alleged. Among other 
details, not necessary to be repeated, it was 
covenanted, that the parties should equally 
bear the expense of any suit, instituted by ei- 
ther for a violation of said patent, and not 
allow, without notice to the other, any judg- 
ment to be rendered against its validity. And 
if judgment shall be rendered against its 
validity In any part of New England, it was 
stipulated— "said Adams & Hammond shall, 
from and after the i-endering of said judgment, 
be exonerated and discharged from tiiis agree- 
ment as to any subsequent sales of said safes, 
but that they are not thereby to be exonerated 
or discharged from any payments, that may 
have become due under this agreement pre- 
viously to the rendering of such judgment" 

W. Philips, for plaintiff. 
B. R. Curtis, for defendants. 

WOODBURY, Circuit Justice. This defence 
goes in substance to the consideration of the 
covenant, on wiiich the plaintifE declares. And 
the argument seems to be, that the invalidi- 
ty of the patent, if shown, would constitute a 
failure of the consideration, on which the 
covenant to account and pay rested, and 
hence would be a good bar to any recovery. 
But X doubt the soundness of this reasoning in 
the present form of action, and as applied to 
a covenant like that, upon which it is found- 
ed. Were this suit assumpsit on a parol 
promise to pay a certain sum for the assign- 
ment of a valid patent for a certain ma- 
chine, and the plaintiff counted, as he must, 
on an assignment of such a patent as the con- 
sideration of the promise, probably he might be 
obliged to prove the patent was a valid one, 
and its validity might be impeached in de- 
fence to the claim of the plaintiff. Holden v. 
Ourtls, 2 N. H. 64, 65. But here the plaintiff 
sues in covenant on a sealed instrument, and 
a good consideration Is implied from the sol- 
emn form of the promise in writing and under 
seal.. Independent of this, the covenant had 
for its actual consideration another covenant 
by the plaintiff, implied from his assignment 
or grant of a license to use Fitzgerald's safes 
in New England during the rest of its term; 
and If that patent was invalid, the defendants 
probably have a remedy on the covenant, im- 
plied in that assignment or grant, for any 
damages they may thus have sustained. But 
they cannot, as a general principle and in or- 
dinary cases, resort to such a defence as a 
29FED.CAS. — 77 



want of consideration, or the failure of con- 
sideration, when an action of covenant is 
brought on a sealed instrument, executed in 
consequence of and founded on another cove- 
nant made by the other party to the defend- 
ants. The defences, which are sometimes per- 
mitted to such suits on such instruments, on 
the ground of their being opposed to express 
statutes, or void for fraud or opposition to 
public policy (2 Johns. 177), rest on different 
principles, and are not applicable here. In 
Bliss V. Negus, 8 Mass. 46, the patent was 
shown to have been fraudulently obtained, 
and this was properly allowed to be a defence 
to a note for it In the case of Hayne v. 
Maltby, 3 Durn. & E. [3 Term R.] 438, two of 
the judges expressly go on the ground that 
the consideration was fraudulent. The case 
was also one where the covenant was against 
public policy, being in restraint of using new 
improvements, and where the defendants had 
no other covenant to resort to for redress. 

Again, If these conclusions are unsoundr 
and an inquiry could properly be made into- 
the consideration of the present covenant, it 
is by no means certain, that there has been 
a failure of it, so as to bar a recovery here 
for the stipulated rate agreed- to be paid on 
the safes actually sold. That rate is not a 
compensation for any expected or prospective 
sales of the safes, nor for the full value of the 
patent right for them in New England. But 
it was rather for a license to malie and sell 
them within that territory, and the contract 
was virtually the payment of a certain rate 
for all which they might actually sell and re- 
ceive compensation for. If it should turn out, 
that the patent itself was invalid, but had 
not been proved to be so in defence to the pay- 
ment for any of the machines sold, and de- 
feated the action, or had not been made the 
ground for recovering damages of these de- 
fendants by any of their vendees, it is diffi- 
cult to see how the consideration, which the 
defendants expected to receive as the founda- 
tion of this part of their covenant, has failed; 
or how they have. In" respect to this account- 
ing, suffered any thing or met with any ob- 
stacle, which renders it inequitable. Receiv- 
ing all the profits and benefits from these sales, 
already made, which they expected or stipulat- 
ed for, it constitutes a much stronger and 
more valuable consideration to pay pro rata 
for them, than many that have been sustained 
hi several adjudged cases. Viekeiy v. Welch, 
19 Pick. 523; 1 Sim. & S. 74; 8 Ves. 215. 
They have had the license to make and sell 
which they agreed for; they have received 
proceeds from it, and they are only asked to 
pay over the proportion of those proceeds, 
which they agreed to; they have lost nothing 
in all this, if the patent was invalid; and 
why, then, should it be said that the con- 
sideration for this contract has failed? Again, 
there is, in selling by license under another, 
a recognition or admission of title in that oth- 
er, not to be contravened lightly between the 
parties. If a lessee be not actually evicted by 
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Eome better or higher title In a thii'd person, 
lie is bound to pay rent as long as be continues 
to enjoy quietly the premises leased to him, 
though by one whose title may be invalid. 3 
Dum. & E. [3 Term KJ 438. Nor is any ease 
found, Tvhere a patent has been possessed and 
enjoyed, and a recovery back of the consid- 
eration paid for it, has succeeded. Phil. Pat 
p. 347, c. 16. On the conti-ary, it has been 
held, that if benefits have been obtained by the 
patent, the recovery back will not be sustain- 
ed. Taylor v. Hare, 1 Bos. & P. (N. R.) 260; 
2 N. H. 65. It is on a principle somewhat 
analogous, that a borrower of an article, hav- 
ing admitted the title, of the lender, must re- 
store it to him, under his contract to do it, 
and under his recognition of the title of the 
lender by hiring it of him. Poth. Usage, 35; 
. Story, Bailm. § 266; 8 Dum. & B. [S Term R.] 
199; 2 Taunt. 268. He is not excused, ex- 
cept by a suit and recovery against him by a 
third pei'son claiming title. Story, Bailm. §§ 
120, 230; Edson v. Weston, 7 Cow. 278; Wil- 
son V. Anderton, 1 Bam. & Adol. 450; Shel- 
bury V. Scotsford, Yelv. 23. By the Roman 
law, a thief could regain the articles of a 
borrower from him (Dom. Civil Law, pt 13, 
tit. 6); that is, I suppose, if the true owner 
did not interpose. So a lessee cannot dispute 
the title of his landlord. White v. Foljambe, 
11 Ves. 337; 2 Ves. 304, 303, note, 394; Hun- 
ger V. Marlboro [Case No, 6,908.] 

If the defendants do not feel secure in mak- 
ing and selling more machines, or feel justi- 
fied in doing it, under a belief that the pat- 
ent is invalid, and thus are stopped and in- 
jured in their business, that is a different af- 
fair, and their remedy for damages is not by 
this defence; but is on the covenant or as- 
signment by the plaintiff, selling to them the 
patent or license for New England, when it 
was in law not valid, and thus disabling them 
from proceeding under it. That, too, is the 
only appropriate remedy, as it will enable 
them to procure or recover all the actual 
damages; while, if the defence now proposed 
is allowed as a substitute, it may enable the 
defendants to retain, according to the amount 
now in their hands claimed by the plaintiff, 
more, or not so much, as the actual dam> 
age. Shutting out this defence, all the plain- 
tiff would now be allowed to recover of 
them will be only what they have received 
and covenanted to pay him, on account of his 
agreeing that they should use his patent with- 
in New England, and which they have used 
to the time claimed for; while they will be 
allowed to recover of the plaintiff, on his 
covenant and sale to them, all which they 
have suffered from any invalidity in that pat- 
ent This result seems equitable no less than 
legal towards both. Cowley v. Dunlop, 7 
Dum. & E. [7 Tenn R.] 568; Holden v. Cur- 
tis, 2 N. H. 65. Finally, it seems to accord 
with their own views, not only as hnplied 
from those provisions in their covenants al- 
ready referred to, but as expressed in the 
closing stipulation. That exonerates the de- 



fendants, totidem verbis, from payments on 
any sales made after the patent shall be ad- 
judged invalid by any court; but provides, 
further, "that they are not thereby to be ex- 
onerated or discharged from any payments 
that may have become due under this agree- 
ment, previously to the rendering of such 
judgment" 

It is difficult to believe, that the parties 
would stipulate not to discharge the defend- 
ants from liabihly for previous sales, even 
when the patent was adjudged void by the 
grave sentence of a court; and would mean 
to have the defendants discharged, if, in any 
less conclusive mode, it could be shown that 
the patent was invalid. There are other as- 
pects of the case which strengthen this con- 
clusion. In one view of the covenants, as 
formed in detail between these parties, they 
became quasi partners as to the sale of these 
safes in New England, the defendants re- 
tauiing a portion, and paying over a portion 
to the plaintiff. As such partners, a defence 
by one against accounting to the other for 
actual sales and receipts, because the patent 
may not have been valid, which was the sub- 
ject of them, would be novel, and difficult to 
sustain. In another view, the defendants 
were agents to make and vend for the plain- 
tiff in New England, coupled with an. interest 
in the agents to the whole amount, except a 
certain rate reserved on the weight of all that 
was sold. But a defence like this, by an 
agent against paying over a portion of the 
actual receipts and proceeds of his agency, 
could hardly be tenable. 

Considerable discussion, also, has been had 
in argument for the defendants to show 
there is no estoppel here to make such a de- 
fence. T. Raym. 27; 3 Dum. & E. [3 Tema 
R.] 438; 1 Lev. 45; 3 Lev. 193; 3 Leon. 150, 
cited. But the illustrations I have put are not 
grounded on the idea, that there is here any 
technical estoppel. They rest rather on the 
idea, that such a defence is not consistent 
with the position and relation of the defend- 
ants to the plaintiff; and, in this case itself, 
this defence not only contravenes the attitude 
in which the parties stand towards each other 
by the terms of the covenant, but, as before 
shown, is not calculated to enforce justice 
towards either party. If, however, the de- 
fendants can show that the plaintiffs have 
acted fraudulently in taking out this pat- 
ent, I should think the defence admissible 
under the cases before cited from Durnford & 
East, and the Massachusetts Reports. But 
the defence now proposed, I do not thinlc com- 
petent under the other facts, circumstances 
and covenants which exist 
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Case ISTo. 17,648. 

WILDER V. GAYLER et al. 

[1 Blatchf. 511; i 1 Fish. Pat. Rep. 317.] 

Oircuit Court, S. D. New York. Oct. Term, 
1849. 

Patents —7 Infringement Suits — Monthly Ac- 
coDNTS OF Sales. 

1. An order in a patent suit in equity, re- 
fluirlne the defendant to file a monthly account, 
■on oath, of all "iron safes hereaftfer manufac- 
tured or sold by him." will be sufficiently com- 
plied with, by giving the inside dimensions of 
the safes, without stating the prices at which 
they were sold, or tixi names of the purchasers. 

2. A knowledge of the names, in such a case, 
is not essential to an ascertainment of the 
amount of business done in the article, or of the 
profits. 

3. It is sufficient to describe the articles in 
the account, so that persons in the trade can 
-determine their value in the market, with a 
view to the amount of profits. 

In this case, a bill was filed [by Benjamin 
<3-. Wilder against Charles J. Gayler and 
Leonard Brown] for an account and an in- 
junction, for an infringement of a patent 
'granted to Daniel Fitzgerald, June 1st, 1843, 
for an "improvement in fire-proof chests and 
safes," On an application by the plaintiff 
for a provisional injunction, the court, made 
an order, that the defendant Gayler "render 
and file in the office of the cleric of this 
.<;ourt, monthly from the date of this order, 
a just, full and true account in writing of all 
iron safes made with plaster of Paris in 
"Whole or in part, hereafter manufactured or 
sold by him or his agents, the said account 
in writing to be verified by the oath of said 
•Gayler, and that, in default thereof, an in- 
junction issue pursuant to the prayer of the 
bill" The plaintiff now applied again for an 
injunction, on various grounds, and, among 
others, that the defendant Gayler had failed 
to comply -with the order. 

J. B. Staples, for plaintifiC. 
George Sullivan, for defendants. 

NELSON, Oircuit Justice. I am Inclined 
to think that the accounts rendered monthly 
of the safes manufactured and sold by the 
defendant Gayler, afford a reasonable com- 
pliance virlth the terms of the order, although 
they give no description of the safes except 
their Inside dimensions, and do not state the 
prices at -which they were sold or the names 
of the purchasers. The only doubt is, wheth- 
er the names of the purchasers of tie safes 
should not be ^ven. But the order does not, 
in terms, require it, and perhaps should not, 
as a knowledge of the names is not essential 
to an ascertainment of the amount of busi- 
ness done in the manufacture and sale of the 
article, or of the profits arising thereform. 
It seems, also, that, according to the course 
of the trade, the description of the safes by 
their inside dimensions, as given in the ac- 



counts, is sufficient to enable persons in the 
tcade to determine the value or price of them 
in the market, with a view to the amount of 
profits. Motion denied. 

[For other casea^ involving this patent, see note 
to Rich V. Lippincott, Case No. 11,758. See, 
also, 10 How. (51 U. S.) 477.] 
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WILDER V. GAYLER et al. 

[1 Blatchf. 597: 1 1 Fish. Pat. Rep. 387.] 

Circuit Court, S. D Ne»v York. Oct. Term, 
1850- 

Pleading in P>atest Scits — Notice of Special 
Defences— Special Pleas. 

1. Where the defendant in a patent suit plead- 
ed the general issue, and special pleas, and also 
gave a notice of special matter under section 
15 of the patent act of Jiily 4th, 1836 (5 Stat. 
123), and the matters set forth in the special 
pleas were those of which notice might have 
been given under said section 15, the court, on 
the plaintiflPs motion, struck out the special 
pleas, with costs. 

[Cited in Latla v. Shawk, Case No. 8,116. 
Questioned in Day v. New England Car- 
Spring Co., Id. 3,687. Cited in Wilkmson 
V. Pomeroy, Id. 17,674; Hubbell v. De 
Land, 14 Fed. 473.] 

2. Notice must be given of the several matters 
Specified in section 15, if they are relied on in 
defence. They cannot be pleaded specially. 

[Cited in Hubbell v. De Land, 14 Fed. 473; 
Cottier v. Stimson, 18 Fed. 691.] 

3. There may, however, be grounds of defence 
not specified in section 15, which might be set 
up in bar of the action, by special plea. 

In this case, which -was an action for the 
infringement of a patent, the defendants 
[Charles J. Gayler and Augustus R. Moen] 
pleaded the general issue, and a large num- 
ber of special pleas, and also gave a notice 
of special matter under § 15 of the patent 
act of July 4, 1836 (5 Stat. 123). The mat- 
ters set forth in the special pleas -were those 
of which notice might have been given un- 
der the said 15th section. The plaintifE now 
moved to strike out the special pleas. 

Seth P. Staples, for plaintiff. 
George Sullivan, for defendants. 

NELSON, Circuit Justice. The matters set 
forth in the special pleas are not the sub- 
ject of a defence in that form of pleading; 
but stand upon the general issue with the 
notice prescribed in section fifteen of the 
patent act of 1836. Most of the matters 
required by that section to be set forth in a 
notice could be given in evidence under the 
general issue without notice, were it not for 
the section; or, to speak more accurately, 
are involved in the general issue. They are 
affirmative facts, which the plaintiff is bound 
to maintain as essential to the validity of 
his patent. But, to guard against surprise 
on the part of the plaintiff, the section re- 
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quires that notice shall be given of the sev- 
eral grounds therein specified, if they are 
intended to he relied on in defence. This 
however does not enable the defendant to 
plead them specially as matters of defence. 
They must he presented in the manner pre- 
scribed by the act. There may, however, be 
grounds of defence not specified in the fif- 
teenth section, which might be set up in bar 
of the action, by special plea. 

The defendants may retain the plea of the 
general issue, and the notice which accom- 
panies it, and may add new matter to the 
notice by way of defence, but the special 
pleas must be stricken out with costs. 

[For other cases involving this patent, see note 
to Rich V. Lippincott, Case No.,11,758.] 
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"WIUDER V. McCORMICK. 

[2 Blatchf. 31; i 1 Fish. Pat. Hep. 128.] 

Circuit Court, S. D. New York. Nov. 19, 1846. 

Plbaping— Vakiance between Declaration and 
Writ— Waiver — Demurrer — Declaration on 
Patent— Presumptioss from Patent— Profert 
— ^Damages. 

1. Where it is assigned, as cause of demurrer 
to a declaration, that it is not properly entitled, 
but the defect is not pointed out until the ar- 
gument, and is then alleged to consist m a vari- 
ance between the declaration and the writ, the 
court cannot act upon it on such a suggestion. 

2. But, even if such an objection were prog 
eriy raised, an amendment of the error would 
he allowed. 

3. Variances between the declaration and the 
writ cannot he taken advantage of on general 
demurrer. 

4. In a declaration on letters patent for an in- 
vention, it is not necessary to aver at what spe- 
cific time the invention patented was made; it 
need only be before the application for the pat- 
ent. 

5. The grant of letters patent is itself suffi- 
cient evidence that all the preliminary steps re- 
quired by law were properly taken by the pat- 
entee; and it is not necessary, in a declaration 
on a patent, to plead the taking of any of those 

[Cited in Spaeth v. Barney, 22 Fed. 829. Cit- 
ed in brief in Fassett v. Ewart Manuf 'g Co., 
58 Fed. 364.] 

6. A declaration on a patent must tender an 
issue on the novelty and utility of the discovery 
patented, but it need not show the regularity 
of the proceedings in the patent office prelimi- 
nary to the grant. 

7. The authority of the commissioner of pat- 
ents in granting a patent is not of the nature of 
jurisdiction, in its common law acceptation, 
and the doctrine appertaining to the judgments 
of tribunals of inferior jurisdiction, when plead- 
ed, is not applicable to his acts. 

8. A declaration on a patent, which avers the 
patent and specification to be "in language of 
the import and to the efEect following," and then 
sets them forth in haec verba, is sufficient, and 
is not open to the objection that the patent is 
not set forth according to its legal tenor and 
efEect. 
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9. An averment that the patent and specifica- 
tion are "ready in court to be produced," is 
equivalent to a peofert in its most formal terms. 

[Cited in Bogart v. Hinds, 25 Fed. 484.^ 

10. A reiteration of infringements of a patent 
may be sued for in one action. 

11. A declaration for the infringement of a 
patent, commencing in case, and concluding by 
demanding actual damages in gross in compen- 
sation of the wrong, is good. 

12. Where a declaration on a patent, though 
not formal, embodies all that is essential to 
enable the plaintiff to give evidence of his 
right and of its violation, and affords to the 
defendant the opportunity to interpose every 
defence allowed him by law, the court will not 
encouriige merely critical objections, and will 
seek, even on special demurrer, to sustain the 
declaration. 

This was an action on the case for the in- 
fringement of letters patent. The defendant 
[Michael MeOormick] demurred to the decla- 
ration, assigning fifteen special causes of de- 
murrer. The plaintifie [Benjamin G. Wilder] 
joined. 

John B. Staples, for plaintiff. 
Eugene Casserly, for defendant. 

Before NELSON, Ch:cuit Justice, and 
BETTS, District Judge. 

BETTS, District Judge. Most of the causes 
of deuiurrer in this case are of an extremely 
technical character, touching very slightly the 
merits of the action. They can be best dis- 
posed of by considering them numerically in' 
their order. 

The first cause is, that the declaration is not 
properly entitled, but the defect or imperfec- 
tion is not pointed out It was alleged on 
the argument that the writ was retm'nable 
on the 19th of February, whereas the plaeita 
was of the 20th. If this objection was in- 
trinsically of ever so great importance, the 
court most manifestly would not act upon it 
on a suggestion so made. But, if the objec- 
tion had come up on oyer of the writ, or by 
setting out the writ in haec verba in the de- 
murrer book, the court would, under the stat- 
ute, allow an amendment of an error so trivial. 
Act Sept. 24, 1789, § 32 (1 Stat. 91). Vari- 
ances between the declaration and the writ 
cannot, however, be talcen advantage of on 
general demurrer. Duvall v. Craig, 2 Wheat 
[15 TT. S.l 45. This cause of demurrer Is over- 
ruled. 

The second cause assigned is, that the decla- 
ration does not aver at what time the inven- 
tion patented was made. Time is not, in this 
case, a traversable particular, in the sense of 
special pleading. The patent law nowhere re- 
quires the patentee to allege or prove th& 
specific time of his invention. It need only 
be before his application for a patent; and it 
is wholly immaterial to the validity of the 
patent, and to the character of the pleading 
to be interposed by the defendant, whether 
the invention was long antecedent to the ap- 
plication or directly preceded it The act of 
July 4th, 1836 (5 Stat 119, § 6), entitles the 
persbn who invents or discovers a new man- 
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ufaeture, &e., not known or used by others 
before his discovery, to take out a patent 
Should evidence be offered by the defendant, 
tending to defeat the patent, because it was 
taken out before the discovery was made, it 
would be clearly sufficient for the patentee, 
in its support, to prove that he made the dis- 
covery at any period, however short, pre- 
vious to his application for the patent. Mel- 
ius V. Silsbee [Case No. 9,404]; 2 Greenl. Ev. 
§ 492. The averment demanded by this cause 
of demurrer is not inserted in approved prec- 
edents of declarations for infringements of 
patents. 2 Greenl. Ev. § 487, note 1; Phil. 
Pat 520; 2 Chit. PI. 320. The second cause 
must, therefore, be disallowed. 

The third and fourth causes cannot be sus- 
tained. The third is, that it does not appear 
that the application for the patent was in 
writing, nor to whom it was made. The 
fourth is, that it does not appear that the 
commissioner of patents had any rightful au- 
thority to grant the patent. These causes are 
founded upon supposed requisites of the stat- 
ute, not averred in the declaration to have 
been complied with, and are also supposed to 
be supported by general principles governing 
proceedings in tribunals of inferior jurisdic- 
tion. If the matters which it is alleged 
should be set forth in the declaration would 
call for the application of those principles in 
case they were pleaded by way of justifica- 
tion and in defence of acts done, or as a pro- 
tection to the party pleading them, which 
would at least be a doubtful proposition 
(Martin v. Mott, 12 Wheat. [25 U. S.] 19), it 
would not necessarily follow that the same 
method of pleading must be pursued in de- 
claring upon a private title or a grant emanat- 
ing from functionaries acting under statu- 
toiy authority (Day v. Chism, 10 Wheat [23 
U. S.] 449; Bank of TJ. S. v. Smith, 11 Wheat 
[24 U. S.l 171; Carroll v. Peake, 1 Pet [26 
U. S.] IS, 23). The third cause of demurrer 
rests upon the assumption that the plaintiff 
must, In his pleading, specify all the acts 
done by him to obtain a patent, in order that 
It may appear upon the face of the declara- 
tion that the mode of proceeding pointed out 
by the statute has been pursued. But the 
case of Philadelphia & T. R. Co. v. Stimpson, 
14 Pet [39 XJ. S.] 448, disposes of this and all 
the other objections that fall within the same 
class. The grant of the patent is itself suflS- 
cient evidence that all the preluninary steps 
required by law were properly taken. And, 
as the plaintiff may make his ^patent the di- 
rect and efficient proof, in the 'first instance, 
of his right to the grant, so, a fortiori, it 
would seem to be unnecessary for him to 
plead any of the particulars which conduced 
to the grant It is sufficient to set forth the 
grant in substance. Tryon v. White [Case 
No. 14,208]. The foiurth cause of demurrer 
Is founded upon a misapplication of a doc- 
trine appertaining to the acts of legal tri- 
bunals, where a court of inferior jurisdiction 
takes cognizance of a case and renders judg- 
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ment, and he who sets up such judgment in 
support of his own interests must aver and 
prove that the tribunal had jurisdiction in 
the matter. The authority of the commis- 
sioner of patents, or of the commissioner of 
the land office, or of the president, (whose 
former functions in this behalf are now exer- 
cised by those officers,) to issue grants, is not 
of the nature of jurisdiction, in its common 
law and technical acceptation. As in regard 
to patents for land, so in regard to patents 
for inventions, the proper officer issues the 
grant when he has evidence satisfactory to 
his own mind that the claimant is entitled to 
receive it. But that adjudges nothing as to 
the real right That question is unaffected, 
and remains to. be examined and decided be- 
t-ween parties contesting it, without prej- 
udice or advantage from the letters patent 
We are riot aware of any method of pleading 
by which the courts can be called upon to 
settle the regularity of the preliminary pro- 
ceedings in the patent office. Nor does there 
seem to be any utility in putting in issue the 
authority of the commissioner, upon the facts 
before him, to grant a patent, because, if the 
decision should negative his authority. It 
could not revoke or supersede the patent. 
The declaration must tender an issue upon 
the novelty and utility of the discovery pat- 
ented, these being essential to the enforce- 
ment of any exclusive privilege under the 
patent But the question of the regularity 
of the proceedings in petitioning for and ob- 
taining the patent, and that of the correctness 
of the judgment of the officer in awarding it, 
are not material, and cannot be inquired into. 

The fifth and sixth causes of demurrer are 
founded upon an inaccurate apprehension of 
the form of the declaration. The fifth cause 
is, that the declaration sets forth the letters 
patent according to their words and figures, 
and not according to their legal tenor and ef- 
fect. The declaration avers the patent and 
specification to be "in language of the im- 
poit and to the effect following;" and it can- 
not be a valid exception that "import" is used 
instead of "tenor," even if the words are not 
identical in signification, because the lan- 
guage is that of recital and not of grant 
The sixth cause is, that the declaration does 
not make s^lfficient profert of the letters pat- 
ent The declaration says: "as by the said 
letters patent and specification, all in due 
form of law, ready in court to be produced, 
will fully appear." This is equivalent to 
profert in the most formal and ample terms. 
It tenders the entire grant to the inspection 
of the court and party. 

The seventh cause is, that the declaration 
is bad for duplicity, in setting forth three dis- 
tinct causes of action In the same count, viz.: 
three distinct Infringements of the said let- 
ters patent. The patent is for an "improve- 
ment in fire-proof chests and safes." The 
declaration avers, in the same count, that the 
defendant "made and manufactured and sold 
five hundred iron safes or chests, in the man- 
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ner and of the materials described in the said 
letters patent, and in imitation thereof, in 
Infringement and violation of the said letters 
patent, and against the exclusive right so se- 
cured by the said letters patent;" and also, 
that he "made and manufactured and sold, 
and caused to be made and manufactured 
and sold" five hundred lilie iron safes or 
chests; and also, that he "put on sale and of- 
fered ' for sale and sold" five hundred like 
iron safes or chests. These various aver- 
ments, which are supposed to constitute three 
separate causes of action, and thus to render 
the declaration liable to the objection of du- 
plicity, are' no more than a specification of the 
manner in which the plaintiff's right has been 
violated. A reiteration of infringements of a 
patent, like a repetition of torts of any other 
kind which are of the same nature, may be 
sued for and recompensed in one action. 
There is no known doctrine of the law that 
requires a plaintiff to split up into separate 
actions grievances of that character. They 
are properly united in this case, and the de- 
murrer cannot be sustained for that cause. 

The eighth cause is, that the declaration 
has no proper or formal commencement and 
conclusion, inasmuch as it commences in the 
form of an action of trespass on the ease, and 
concludes in the form of an action of debt. 
The conclusion is, that the plaintiff has been 
injured and deprived of profits which he 
might otherwise have derived from the im- 
provement, and has sustained actual damages 
to the amount of five thousand dollars; and 
that, by force of the statute, an action hath 
accrued to him to recover of the defendant 
the said actual damages, and such additional 
damages, not exceeding, in the whole, three 
times the amount of said actual damages, as 
tlie court may see fit to order and adjudge; 
and that the defendant, though often request- 
ed, has never paid the same nor any part 
part thereof to the plaintiff. If there be any 
foundation for this cause of demurrer it is 
of the most technical description, and the de- 
fect would be removable by amendment as of 
course. But we do not perceive that there is 
any material incongruity between the com- 
mencement and the close of the declaration. 
The gravamen of the suit is the tortious in- 
fringement of the plaintiff's patent, and the 
conclusion of the declaration is a demand of 
damages in gross. They are averred to be 
"actual damages," but that allegation does 
not change the nature of the averment. It is 
still merely a demand of damages in com- 
pensation of the wrong. 

The declaration is not formal in its frame. 
But it embodies all that is essential to en- 
able the plaintiff to give evidence of his 
right and of its violation by the defendant, 
and affords to the defendant the opportunity 
to interpose every defence allowed him by 
law. In such a condition of the pleadings in 
a cause, the court will not encourage objec- 
tions merely critical and over-nice, and will 
seek, even on special demurrer, to sustain 



pleadings substantially sufficient, and thus- 
avoid useless delays and expenses. 

The demurrer is overruled on aU points^ 
but without costs to either party. 

[For other cases Involving this patent, see notfr 
to Rich v. liippincott. Case No. 11,758.] 
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WILDER T. UNION NAT. BANK et al. 

[9 Biss. 178; 9 Renorter, 3; 12 Ohi. Leg. News,, 

75; 9 Nat. Bank Cas. (Browne) 124; 9 

N. T. Wkly. Dig. 220.] i 

Circuit Court, N. D". Illinois. Nov., 1879. 

Removal of Causes — ^National Basks — Federal. 
Question' — Record. 

1. The fact that one of the parties to a suit 
is a national bank is no ground for removal 
from a state to the federal court. 

[Disapproved in Cruikshank v. Foiuth Nat. 
Bank, 16 Fed. 890.] 

2. To authorize a removal on the ground that' 
the suit involves a question arising under the- 
constitution and laws of the United States, it 
must clearly appear from the record that a fed- 
eral question is presented and must he passed 
upon in the disposition of the case, and the laws- 
referred to and the facts relied upon as affected 
by these laws must be fuily and clearly set out. 

At law. 

M. W. Fuller, for plaintiff. 
G. W. Stanford, for defendants. 

BLODGETT, District Judge. A motion Is 
made to remand this ease to the circuit court 
of Cook county, from whence it was re- 
moved Into this court by the defendant. It 
appears from the record that this is an ac- 
tion in ejectment, which was brought orig- 
inally by the plaintiff, Jacob Wilder, against 
the defendants, Libby, McNeil & Libby. 
Soon after the commencement of the suit, 
and before pleas were filed, the Union Na- 
tional Bank of this city appeared by petition, 
in the case, and represented to the court that 
it was the owner in fee of the property in 
controversy, and that the defendants in the- 
case were tenants of the bank, and prayed 
that the bank might be made defendant, and 
allowed to make defense in the case. An. 
order was made to that effect, whereupon 
said bank filed its plea of the general issue, 
and at the same time its petition for the re- 
moval of the case to this court, which peti- 
tion was granted, and an order of court en- 
tered directing such removal. The plain- 
tiff now moves to remand the case to the- 
eircuit court of Cook county. 

It appears from an inspection of the rec- 
ord, that the removal was claimed in the pe- 
tition filed by the bank upon two grounds. 
First, that the defendant bank is a corpora- 
tion, organized and doing business in this 
district, under the act of congress, "for the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission. 9 Reporter, 3, 
contains only a partial report.] 
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organization and government of national 
banlcs," and that as tlie corporation derives 
its existence from a law of the United 
States, it is elaitned that this is a contro- 
versy arising under a law of the United 
States within the meaning of the second sec- 
tion of the act of March 8, 1875 [18 Stat. 470], 
fixing the. jurisdiction of the federal courts, 
and the right of removal from the state to 
the federal courts. Secondly, that said suit 
is one arising under the constitution of the 
United States in this: "That the question is 
involved in said suit of whether the obliga- 
tion of the contract of purchase of the prem- 
ises, of which those in question form a part, 
by yonr petitioner's predecessor in the title 
of Benjamin Wilder, the plaintiff's ancestor, 
under whom he claims, is not impaired, un- 
der section 10 of article 1, of the constitution 
of the United States, by certain acts of the 
general assembly of the state of Illinois, to- 
wit: an act entitled 'An act authorizing 
cities to change, alter and vacate streets, or 
parts of streets,' approved February 15, 1851 
(Laws III. 1849-1851, p. 112), and an act en- 
titled 'An act in relation to the vacation of 
streets, squares, lanes, alleys and highways,* 
approved February 16, 1865 (Pub. Laws 111. 
1865, p. 130), and an act entitled *An act to 
revise the law in relation to the vacation of 
streets and alleys,' approved March 24, 1874 
(Rev. St. m. 1874, c. 1^)." 

The motion to remand is made upon the 
ground that sufficient evidence does not ap- 
pear upon the face of the record to show 
that this ease is removable from the state to 
the federal court. 

The first cause for removal assigned, 
which is, that being a national banlc, the 
defendant has the right of removal, is not, 
I thinli, well talcen. By the second section 
of the act of July 27, 1868 ([15 Stat 227]; 
Kev. St. 1878, § 640), it is provided that "any 
suit commenced in any court other than a 
circuit or district court of the United States 
against any corporation other than a bank- 
ing corporation organized under the law of 
the United States, or against any member 
thereof, as such member, for any alleged lia- 
bility of such corporation, or of such mem- 
ber as a member thereof, may be removed," 
etc. It is now, I thinls:, the well settled law 
by decisions by justices of the supreme 
court, and circuit judges at their circuits, al- 
though there is no decision to that effect, to 
my Iinowledge, by the supreme court, that 
this statute remains' in force except so far 
as it is repugnant to, and thereby construct- 
ively repealed by, the act of March 3, 1875; 
and if so, corporations like this defendant 
are expressly excepted from the right of re- 
moval. 

As to the second cause upon which the right 
of removal is claimed, that this is a suit, aris- 
ing under the constitution and laws of the 
United States; that is, that the subject mat- 
ter of the controversy "is a question necessa- 
rily arising under the constitution and laws 



of the United States, it will be noticed that 
not until the act of March 3, 1875, did con- 
gress ever authorize the removal of a case 
from the state to the federal court, because it 
was a case arising under the constitution and 
laws of the United States; and I am not 
aware that the direct question has ever been 
made in any of the federal courts as to what 
must be shown in the record in order to au- 
thorize the federal courts to take jurisdiction 
of a case. removed to them from the state 
court for this cause. It would seem, how- 
ever, to be a safe and sound rule to adopt, 
that it must clearly appear from the record, 
when all inspected together, that a federal 
question is presented, and must necessarily 
be passed upon in the disposition of the 
ease. Tested by this rule, an inspection of 
the pleadings in this record, fails to disclose 
any federal question; we have a simple dec- 
laration in the usual form in ejectment, in 
which the plaintiff charges the defendants 
with having entered the premises in ques- 
tion, and withholding possession thereof 
from the plaintiff, and the plaintiff's aver- 
ment that he claims the premises in fee, and 
the defendants' denial by the plea of general 
issue, of the allegations in the plaintiff's 
declaration. From the nature of the plead- 
ings in this form of action, very little is dis- 
closed in regard to the nature of the contro- 
versy, or the peculiar questions which will 
arise on the trial of the case. 

The defendant, in making a case for re- 
moval by its petition, has attempted to set 
out how a federal question does arise, under 
the constitution of the United States, in the 
case. I have no doubt but what it was the 
right of the defendant to inform the state 
court in this manner of the federal question 
which it intended to insist upon in the case. 
The only question is, is it sufficiently set out, 
so that the court can clearly see^that such 
a question does, and must necessarily arise 
on the trial of this suit. It seems to me 
that the statement is far too meagre to give 
the requisite information. 

The defendant states that certain laws of 
the state of Illinois impinge upon, or violate 
the tenth section of article 1 of the constitu- 
tion of the United States, but fails to state in 
what respect, or how the rights, either of 
the plaintiff or defendant in the suit, are af- 
fected by the operation of those laws. There 
is perhaps, enough in the statement of the 
case, by reference to the statutes of the state 
of Illinois there referred to, to lead the court 
to infer that the controversy is in i*egard to 
the vacation of a street or alley by some city 
or town authority, but it seems to me this is 
not sufficient. The party should state, with 
sufficient particularity, the facts through 
and from which the question arises, that the 
statutes of Illinois, when applied to such 
facts, violate the constitutional right refer- 
red to; and there being no such statement, 
it seems to me that the record does not suffi- 
ciently show that this is a case coming with- 
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in the jurisdiction of this court, or the right 
of removal from the state court to this court. 

It was also objected py plaintiff, on the 
■motion to remand, that part of the defend- 
ants axe citizens of the same state with plain- 
tiff, and therefore the right to remove did 
not exist. Two answers to this objection 
occur to me: First— If the record presents a 
federal question which is a right of action or 
defense under the constitution and laws of 
the United States, then the citizenship of the 
parties has nothing to do with the right of 
removal. Second— The bank, as owner of the 
fee to the property in controversy, has as- 
sumed the conduct of the litigation, and its 
tenants, Libby, McNeil & Libby, are only 
nominal parties; in fact were in default for 
want of plea, although no default had been 
formally entered against them at the time 
this petition for removal was filed. 

The cause is remanded to the state court. 

NOTE. The federal courts have jurisdiction 
over suits by or against a national bank, com- 
menced in the circuit court in the district in 
which the bank is located, irrespective of citi- 
zenship or subject matter. Foss v. National 
Bank [8 Fed. 72S]; First Nat. Bank v. Douglas 
Co. [Case No. 4,809] : Commercial Bank v. Sim- 
mons [Id. 3,062]; Kennedy v. Gibson, 8 Wall. 
[75 U. S.] 498; County of Wilson v. National 
Bank, 106 U. S. 770. But the bank cannot 
bring suit out of the district, when the amount 
in controversy does not esceed $500. St. Louis 
Nat. Bank v. Brinkham [1 Fed. 45]. Nor be 
sued in a federal court outside of the district. 
Main v. Second Nat. Bank [Case No. 8,976]. 
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WILDES et al. v. PARKER et al. 

[3 Sumn- 593; i 2 Law Rep. 239.] 

Circuit Court, D. Massachusetts. May Term, 
1839. 

JUEiSDiCTiON OP Federal Courts — Citizenship — 
American Domiciled Abroad. 

1. The national character of persons, for the 
purposes of trade and commerce, depends, not 
upon the country of their nativity, but upon the 
place of their actual domicil, both in peace and 
in war. 

2. Qusere, whether a native-born American 
citizen, domiciled in a foreign country, and 
carrying on business in a house of trade estab- 
lished there, but never naturalized there, is to 
be deemed an alien merchant, and, as such, is 
entitled to maintain a suit, at law, or equity, 
in the circuit courts of the United States, touch- 
ing the business or trade of the said house, 
against a citizen of the state of his birth, and 
of the state where the suit is brought. 

This was a bill in equity, brought by the 
plaintiffs, who are domiciled merchants in 
the city of London and kingdom of Great 
Britain, and who were described in the bill 

I [Reported by Charles Sumner, Esq.] 



as aliens, and partners in trade there, under 
the firm of George Wildes & Co. The firm 
is composed of George Wildes, John Pick- 
ersgill, and William C. Pickersgill, all of 
whom, for the purposes of this suit, are ad- 
mitted by the defendants to be subjects of 
Great Britain, and aliens to the United 
States,— and of Thomas Searle, who is a 
native of Massachusetts, and was a citizen 
of that state until the time of his removal 
to England, in the year 1834, when he en- 
tered the firm aforesaid as a partner, and 
became, and ever since has remained, domi- 
ciled in London. Mr. Searle has never been 
naturalized in Great Britain, nor in any way 
given up his citizenship in Massachusetts, 
otherwise than by his removal to, and domi- 
cile in London, where he is subject, like other 
domiciled merchants, to its laws. The de- 
fendants are inhabitants and citizens of Massa- 
chusetts. 

The bill set forth certain commercial deal- 
ings between the plaintiffs and the defend- 
ant, Parker, occurring while all the plaintiffs 
were resident and domiciled in London; upon 
which a judgment, asserted by the bill to be 
erroneous and inequitable, has been obtained 
in a suit at law in this circuit court) brought 
by the defendant,- Parkei", against the pres- 
ent plaintiffs, in which suit they were de- 
scribed by the said Parker as aliens to each 
and every of these United States. The other 
defendant in equity, William Dehon, who is 
the assignee of the said Parker, he having, 
since the said suit at law, but previous to the 
judgment therein, became insolvent, was not 
a party to the said suit; but an action was 
brought in. his name, on the judgment ob- 
tained as aforesaid, against one of the de- 
fendants, in the state of New York, where, 
at the time of the suit, he resided, and the 
amount of the same was recovered therein, 
and is now held by him, for the benefit of 
the several creditors of the said Parker, who 
have become parties to his assignment. The 
bill sought to recover back the amount so 
received by the said Dehon. 

The case came on before the court at the 
present term, upon a plea interposed by De- 
hon, averring, that Searle is a citizen of 
Massachusetts, and not an alien, and not en- 
titled to maintain the present suit against 
the defendants, or either of them, in this 
court. 

Issue having been taken on the plea, the 
foregoing facts appeared in evidence. And 
thereupon, at the hearing, the following 
questions occurred, upon which the judges 
of this court were opposed in opinion: (1) 
Whether a native-born American citizen, resi- 
dent and domiciled in a foreign country, and 
carrying on business as a merchant and part- 
ner in a house of trade established there,— 
but never naturalized in such foreign coun- 
try, — is to be deemed an alien merchant, and, 
as such, is entitled to maintain a suit at law 
or in equity in the circuit courts of the 
United States, touching the business and 
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trade of the said house, against a citizen of 
the state of his bhrth, and of the state where 
the suit is brought, according to the consti- 
tution and laws of the United States. (2) 
"Whether under the special circumstances and 
facts in this case, as above stated, the pres- 
ent bill is maintainable in point of jurisdic- 
tion, in this court. And, thereupon, upon 
motion of the plaintiff, the foregoing ques- 
"tions were stated and ordered to be certified 
under the direction of the said judges to 
the supreme court of the United States for a 
final decision. 

Mr. Dehon, for plaintiffs. 
Ivers J. Austin, for defendants. 

STORY, Circuit Justice, in referring to 
the division of the court, upon the questions 
stated in this case, said: When this cause 
was first argued before me at chambers, I 
intimated an opinion, that, if any serious 
•doubts occurred to my mind upon the points 
made at the argument, I should, with the 
assent of the counsel, propose, that they 
should be carried, upon a pro formS. division 
of opinion of the judges of this court, when 
it was next in session, for a final adjudica- 
tion in the supreme court That suggestion 
was acceded to; and the statement of facts 
and points of division have been accordingly 
drawn up, to be certified to the supreme 
court At the argument, 1 confess, that the 
inclination of my own opinion was, that this 
court had no jurisdiction of the cause, as 
it was not a suit between aliens on one side 
as plaintiffs, and citizens of this state on the 
other side as defendants. It appeared to 
me, then, that Mr. Searle, being a native citi- 
zen of Massachusetts, and never haying been 
naturalized in England, ought to be deemed 
still to remain a citizen of this state. In 
this view of the matter, the case would fall 
directly within the authority of Strawbridge 
v. Curtiss, 3 Cranch [7 U. S.] 267. Upon 
further reflection, I entertain very serious 
doubts whether this opinion is correct; and 
as the point is one of frequent occurrence, 
and materially affects, or may affect, the in- 
terests and rights of many of our citizens, 
who are domiciled in foreign countries, it ap- 
peared to me desirable to have the opinion of 
the supreme court upon the point 

We all know, that the national character of 
parties, for the purposes of trade and com- 
merce, depends, not upon the country of their 
nativity, but upon the place of their actual 
domicile, both in peace and in war. Thus, 
for example, if this country were now at war 
with Great Britain, Mr. Searle would be 
deemed an alien enemy, and his property, 
captured on the high seas, or elsewhere, 
would be liable to condemnation in our 
courts, as the property of an alien enemy, 
jure belli. In England, he would be deemed, 
in virtue of his commercial domicile, to be a 
subject, owing temporary allegiance to the 
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crown as such, and entitled to the protec- 
tion and support of the government as a 
British merchant and subject The same 
doctrine is applicable to a fetate of peace. 
Thus, for example, if air. Searle were now 
the owner of a ship, trading with the United 
States, the ship would be treated as a for- 
eign ship, liable to pay foreign duties. And 
if, in the importation of goods into the United 
States, any discrimination in duties were al- 
lowed between importations by citizens and 
by foreigners, Mr. Searle would, from his 
foreign domicile, be obliged to pay foreign 
duties, as a foreign or British merchant In 
virtue of his domicile, Mr. Searle now enjoys 
in England all the privileges of a British 
subject and British merchant, for commer- 
cial purposes. In short, by the general prin- 
ciples of law, Mr. Searle is, from his domi- 
cile, now treated, for all commercial pur- 
poses, as an alien merchant of Great Britain, 
There is nothing new in this doctrine. The 
very question arose and was decided in Wil- 
son V. Marryat, 8 Term E. 31. By the laws 
of Great Britain and the charter of the East 
India Company, British subjects were not 
at that time allowed to carry on trade with 
the East Indies. By the American treaty with 
Great Britain, in 1794, art 13, "vessels be- 
longing to citizens of the United States of 
America," (such are the very descriptive 
words of the treaty,) were allowed to carry 
on that trade. The suit was on a policy of 
insurance, on a ship owned in part by one 
Collet, who was a native subject of Great 
Britain, on a voyage to the Bast, and back 
to America. The case found, that Collet was 
domiciled, in America, and there became and 
was received as a naturalized citizen of the 
United States. It was held by the court, 
that he was to be deemed, for the purposes 
of commerce, a citizen and merchant of the 
United States; and so within the protection 
of the treaty. Now, we know it to be a set- 
tled doctrine of the laws of England, that 
allegiance is perpetual, and that no native 
subject can throw off his allegiance, (wheth- 
er naturalized abroad or not,) so as to cease 
to be a British subject; so that he is com- 
pletely bound by the British laws. Yet here, 
notwithstanding this well-established rule. 
Collet was held to be an Arberican merchant, 
entitled to the benefits of the treaty. Lord 
Kenyon, on that occasion, said: "Collet is 
a citizen of this country by birth, so that he 
cannot throw off his allegiance to this coun- 
try. He is also a citizen of America for the 
purposes of commerce, it being found by the 
special verdict, that he had been adopted as 
a citizen of that country." This case was 
afterwards affirmed in the exchequer cham- 
ber (1 Bos. & P. 430). In McConnell v. Hec- 
tor, 3 Bos. & P. 113, a question arose, wheth- 
er persons, who were British-born subjects, 
but were domiciled (not naturalized) as mer- 
chants in an enemy's country, could sue as 
British subjects in the British courts. It 
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was held, that they could not. On that oc- 
casion Lord Alvanley said: "The question 
is, whether a man, who resides under the 
allegiance and* protection of a hostile state 
for all commercial purposes, is not to be 
considered for all civil purposes as much an 
alien enemy as if he were born there. If we 
were to hold that he was not, we must con- 
tradict all the modern authorities upon this 
subject. While an Englishman resides in a 
hostile country, he is a subject of that coun- 
try; and it has been held that he is entitled 
to all the privileges of a neutral country, 
while resident in a neutral country," 

These are decisions of the courts of com- 
mon law. But the doctrine is still more 
forcibly and conclusively established in the 
court of admiralty, where questions of this 
sort are of daily occurrence. It is there held, 
and the doctrine has been fully recognized 
In the supreme court of the United States, 
that, for the purposes of trade and commerce, 
the party acquires the national character of 
the country of his domicile, whether it is, in 
war, that of an enemy, or of a neutral; or 
in peace, that of any alien friend. The 
whole subject was very much considered by 
Mr. Justice Washington, in delivering the 
opinion of the court in the case of The 
Venus, 8 Cranch [12 U. S.] 253, 278-286. The 
constitution of the> United States declares, 
among other things, that the judicial power 
shall extend to controversies "between a 
state or the citizens thereof, and foreign 
states, citizens, or subjects." The judiciary 
act of nSd, c. 20, § 11 [1 Stat. 78], declares, 
that the circuit courts shall have jurisdiction 
of suits of a civil nature, where "an alien is 
a party." The main question, therefore, in 
this case, is, whether by "alien," in the act 
of 1789, and by "foreign citizens or subjects," 
in the constitution, is meant such persons 
as are, either by nativity or by naturaliza- 
tion, aliens, or foreign citizens or subjects, or 
whether it applies to those who are tempo- 
rarily and at the time aliens, or foreign sub- 
jects for commercial purposes. It would be 
strange, if, in respect to all commercial 
transactions, an American citizen, domiciled 
in a foreign country, is to be treated as a for- 
eign merchant and foreign subject, and yet 
if he sues on a commercial transaction, aris- 
ing during his domicile abroad, he is to be 
deemed an American citizen. That would 
be to say, that he was a foreigner, as to all 
purposes, except of suits in the courts of the 
United States. Now, this is the point, on 
which my doubts hinge; and I am, there- 
fore, desirous of having the opinion of the 
supreme court thereon. I am aware of the 
ease of Breedlove v. Nicolet, 7 Pet. [32 U. S.] 
413; but it does not seem to me, under all 
the circumstances, decisive of the present. 

NOTE: This case was certified on division to 
the supreme court of the United States, who were 
also divided in opinion upon it. [Unreported.] 
It was afterwards proceeded with in the circuit 
court. 
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WIIiDES et al. v. SAVAGE. 

[1 Story, 22; 1 3 Law Rep. 1.] 

Circuit Court, D. Massachusetts. Oct. Term,. 
1839. 

Bills of Exchange— Peosiise to Accept— Guar- 
anty OF Future Advances- Notice of Ac- 
ceptance— Dischahge of Guakantok. 

1. By the English law a promise to accept a 
non-esisting bill of exchange, even though it 
be taken by the holder upon the faith of that 
promise, does not amount to an acceptance of 
the bill, when drawn in favor of the holder. 

[Cited in Russell v. Wiggin, Case No. 12,- 
165.] 

2. But it has been otherwise held by the su- 
preme court of the United States. Tet if the 
bill be payable after sight, and not after date, 
such a promise has never been held in either 
country to be an acceptance of a non-esisting 
bill. 

[Cited in Payson v. Coolidge, Case No. 10,860; 

Russell V. Wiggin. Id. 12,165.] 
[Cited in Brown v. Ambler, 66 Md. 397, T 

Atl. 904; Exchange Bank v. Rice, 98 

Mass. 292; Franklin Bank v. Lynch, 52 Md. 

276; Savannah Nat. Bank v. Haskins, 101 

Mass. 372.] 

3. If is not necessary, that the various parties- 
to a negotiable instrument should be different 
persons in order to render it a bill of exchange. 

[Cited in Brown v- Noyes, Case No. 2,023? 
Towne v. Smith, Id. 14,115.] 

4. Upon a guaranty for future advances it is 
the duty of the parties making the advances to 
give notice to the guarantor of his acceptance 
thereof, and his consent to act under the guar- 
anty, and to make the advances. But this doc- 
trine does not apply, where the agreement to ac- 
cept is cotemporaneous with the guaranty. 

[Cited in Davis v. Wells, 104 U. S. 165.] 
[Cited in Menard v. Scudder, 7 La. Ann. 385; 
Milroy v. Quinn, 69 Ind, 40.2; Thompson v, 
GHover, 78 Ky. 195; Walker v. Forbes, 25 
Ala. 139.] 

5. It is not necessary, that a further distinct 
notice should be given to the guarantor, of the 
amount of the advances actually made, or the 
terms upon which they were made, after the 
transactions are complete. There are, however, 
certain exceptions, as when the advances are 
contingent, or there is a continuing guaranty. 

[Cited in Bank of Newbury v. Sinclair, 60 N, 
H. 106. Distinguished in Kellogg v. Stock- 
ton, 29 Pa. $t. 464. Cited m Lehigh Coal 
& Iron Co. V. Scallen (Minn.) 63 N, W. 
246; Lowe v. Beckwith, 14 B. Mon. 184: 
Menard v. Scudder, 7 La. Ann. 385; Milrov 
V. Quinn, 69 Ind. 412; Paige v. Parker, S 
Gray, 214; Powers v. Bumcrotz, 12 Ohio 
St. 280.] 

6. If after the credit has expired and the 
amount become due under a guaranty, a de- 
mand be made upon the debtor, and there be a 
default of payment, notice thereof must be 
given to the guarantor within reasonable time. 
But a demand is not necessary, if the debtor be 
insolvent at the time when the debt becomes 
due, and the credit has expired. 

[Cited in Louisville Manuf'g Co. v. Welch, 

10 How. (51 U. S.) 415.] 
[Cited in Bray v. Marsh. 75 Me. 455; Mc- 

Kecknie v. Ward, 58 N. Y. 553; Vinal v. 

Richardson, 13 Allen, 533.] 

7. In order to discharge the guarantor there 
must not only be a want of such notice, but 

1 [Reported by William W. Story, Esq.] 
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there must also be some loss or damage sus- 
tained by him in consequence, and then there 
will be a pro tanto allowance. 
[Cited in Louisville Manuf g Co. v. Welch, 

10 How. (51 U. S.) 474.] 
[Cited in Barhydt v. Ellis, 45 N. Y. 110; 
Bashford t. Shaw, 4 Ohio St 268; Farmers' 
& Merchants' Bank v, Kercheval, 2 Mich. 
513.] 

8. Under the circumstances of this case, it 
was hdd, that due and sufficient notice was giv- 
en, and that the guarantor was liable on hia 
guaranty. 

[9. Cited in Montgomery v. Kellogg, 43 Miss. 
490, to the point that it is difficult to attempt to 
lay down any general rule as to, what is rea- 
sonable notice, leaving each case to stand on its 
own distinguishing and special featmres.] 

Assumpsit on a guaranty. The case came 
on to be heard upon a statement of facts, 
agreed by the parties, in substance as fol- 
lows: The plaintiffs are bankers, doing busi- 
ness in London and in Boston. Samuel Aus- 
tin, Jr. is their agent and attorney. In 
June, 1836, James S. Bruce, a merchant of 
Boston, applied to Mr. Austin for a credit 
upon the plaintiffs for two thousand pounds 
sterling, which said Austin agreed to issue, 
in behalf of the plaintiffs, upon condition, 
that the goods," purchased with the proceeds, 
should be consigned to the plaintiffs, and 
that, in addition thereto, as a further se- 
curity, said Bruce should furnish a^ personal 
guaranty to the amount of five hundifed 
pounds sterling. The defendant agreed to 
become such guarantor, and thereupon said 
Austin gave to said Bruce a letter of credit 
for the sum aforesaid, on behalf of the plain- 
tiffs, dated June 7th, 1836, to be drawn for 
on account of said Bruce by Joseph Tucker- 
man, Jr., then about to proceed to the East 
Indies, or in his absence by the house of 
Russell & Co. of Canton. Upon the letter of 
credit, Bruce, by an indorsement in writing, 
promised to place the plaintiffs in funds to 
cover the drafts with a banker's commission, 
interest, charges, &c. or settle the same in 
Boston. And the defendant, by another in- 
dorsement in writing, guarantied to the 
plaintiffs a punctual fulfilment of Bruce's 
agreement, to the extent of five hundred 
pounds sterling, promising, in case of his de- 
fault, to pay that amount on demand to the 
order of the plaintiffs. Joseph Tuckerman 
proceeded to the East Indies soon after the 
date of the letter of credit On the 28th of 
November, 1836, Bruce became insolvent and 
executed a general assignment pursuant to 
the statute of Massachusetts of 1836. The 
defendant became a party to the assignment 
on the day of its date, and received divi- 
dends, on the 1st of July, twenty per cent; 
in October, 1837, fifteen per cent, and on 
September 3d, 1838, ten per cent.; but he 
has never made any claim on account of -the 
said guaranty. On the 25th of April, 1837, 
'Russell & Co., in the absence of Tuckerman, 
drew on the faith of said letter of credit 
and for account of said Bruce, a bill on the 
plaintiffs for two thousand pounds sterling, 



payable to the order of the plaintiffs at six 
months' sight The said bill was in part 
payment of a shipment of teas made by said 
Russell & Co. to Boston, for account of said 
Bruce, and consigned to the plaintiffs. Rus- 
sell & Co, remitted the bill directly to the- 
plaintiffs, and being then indebted to them, 
the said bill was received by the plaintiffs,, 
on or about October 6, 1837, and passed to- 
the credit of RusseU & Co., in account cur- 
rent. On the 25th day of June, 1837, the- 
plaintiffs suspended payment, and after that 
day declined accepting all bills drawn under 
letters of credit, heretofore granted by said 
Austin. Their failure and refusal to accept 
bills were publicly known in Boston about 
the 15th of July, 1837, and the defendant,, 
who is conversant with such matters, had 
knowledge thereof on or soon after that day* 
On the 2d of May, 1836, Austin, as agent 
aforesaid, gave to Bruce another letter of 
credit, ilpon which the defendant entered 
into a guaranty of the same date. A bill 
was drawn under this last mentioned letter,, 
and on presentment thereof to the plaintiffs- 
in London, they refused acceptance thereof, 
and wrote to Bruce a letter under date of 
June 29th, 1837. This letter was received 
by Bruce on or about the 9th of August^ 
1837, and its contents were made known by 
Bruce to the defendant in the course of a 
few days after its receipt The teas pur- 
chased with this bill were received in Boston 
by Mr. Austin, as the attorney of the plain- 
tiffs, about August 2Sth, 1837. On October 
6th, 1837, the plaintiffs notified to Mr. Bruce 
by letter, that Russell & Go. had drawn on 
them for £2000, under said letter of credit 
and that said bill would fall due on the 8th, 
of April, then next, and requested him to- 
provide for its payment with their partner 
in New York or their agent in Boston. On. 
the 5th of September, 1837, Bruce executed, 
to Russell & Co. an assignment of all his in- 
terest in the teas, then in the hands of Aus- 
tin, which assignment was procured in Bos- 
ton by Mr. Forbes to secure Russell & Co. 
in case the plaintiff should not accept and 
pay the said draft of £2000. On the 5th of 
May, 1838, Mr. Austin made a formal de- 
mand on Mr. Bruce for the fulfilment of his- 
engagement, stating that lie had received in- 
telligence, that the bill had been received 
and passed to the credit of Russell & Go. by 
the plaintiffs. To this letter Mr. Bruce made- 
no answer. On the 13th of October, 1838, 
Mr. Austin repeated that request by letter 
to Mr. Bruce, to which Mr. Bruce made no 
answer; in which last letter Mr. Austin 
notified to Mr. Bruce, that he should, after 
the Monday following, sell the teas, holding- 
him and the defendant accountable for the 
deficiency, if any. The teas were af tei-wards- 
sold from time to time by Mr. Austin, *who 
remitted the proceeds to the plaintiffs in. 
London; and on making up the account it 
appeared, that they fell short of the amount 
due the plaintiffs by the sum of £728. The 
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last parcel of the teas was sold in January, 
1839; and Mr. Austin, on the 4th of March, 
notified to Mr. Bruce, that he had received 
the account from the plaintiffs showing that 
deficiency. In the autumn of 1838, Mr. Aus- 
tin verhaUy notified to Mr. Savage, that the 
teas were on sale, and would probably leave 
a deficiency of more than foOO, for which 
the plaintiffs would look to him upon his 
guaranty, to which Mr. Savage replied, in 
terms neither admitting nor denying his lia- 
bility. On the 11th of March, 1839, Mr. 
Austin received from the defendant a let- 
ter, dated March 9th, stating that the plain- 
tiff's account had been shown to him by 
Mr. Bruce at Sir. Austin's request, but deny- 
ing any right of claim against him, the de- 
fendant. To which Mr. Austin replied on 
the 11th of March, making a formal demand 
on the defendant for the deficiency. To this 
demand Mr. Savage replied on the 12th of 
March, reiterating his denial of tJie claim. 
Russell & Co. received full payment of the 
bill from the plaintiffs in account current. 
Mr. Bruce was insolvent at the maturity of 
the bill, and continued to be so until the 
present time, as to all debts contracted be- 
fore his assignment; and this suit is brought 
to recover the £500 and interest upon the 
guaranty of the defendant. If the law of 
England, in respect to a promise to accept 
a non-existing bill, shall come in question, 
either party may read the deposition of Sir 
Frederick Pollock and Mr. HiU as evidence 
of the foreign law, if the court shall consider 
the depositions of English lawyers compe- 
tent, evidence in this court of the common 
law of England. The whole case is submit- 
ted to the court upon the law and facts, 
with authority to draw such inferences as a 
jury would be justifiable in drawing from 
the facts as stated. 

F. Dexter, for plaintiffs. 
Charles P. Curtis and B. B. Curtis, for de- 
fendant. 



STOBY, Circuit Justice. Several points 
•have been suggested at the argument, upon 
-some of which I do not entertain any doubt; 
-and, therefore, they may be disposed of in a 
few words. . It is said, that by the law of 
England, where the bill of exchange, drawn 
in this case, was to be accepted, and to be 
payable, a promise to accept a non-existing 
bill, even though the bill is taken by the holder 
Tipon the faith of that promise, does ^not 
amount to an acceptance of the bill, when 
drawn, in favor of the holder. The opinions 
-of Sir Frederick Pollock and Mr. Hill, who 
are admitted, on all sides, to be very eminent 
counsel, taken under commission, are direct 
and full to the point, and leave no doubt as 
to lie present state of the law in England, 
■although certainly it was formerly a matter of 
no inconsiderable controversy. The language 
■of Lord Mansfield, in Pillans v. Van Mierop, 
■S Burrows, 1663, and Pierson v. Dunlop, 



Cowp. 571, and Mason v. Hunt, Doug. 296, 
certainly went very far to establish the con- 
trary doctrine in its full latitude, although it 
was somewhat shaken but not directly over- 
turned in the subsequent case of Johnson v. 
Collings, 1 East, 98. It was in this state of 
the authorities, that the question was first pre- 
sented to the supreme court of the United 
States, in the case of Coolidge v. Payson, 2 
Wheat. [15 U, S.] 66; and upon the footing 
of the cases before Lord Mansfield, it was 
then held, that a letter written within a rea- 
sonable tune before or after the date of a bill 
of exchange, describing it in terms not to be 
mistaken, and promising to accept it, is, if 
shown to the person, who afterwards takes 
the bill upon the credit of the letter, a virtual 
acceptance, binding the person, who makes 
the promise. To this doctrine, thus limited, 
the supreme court have ever since steadily 
adhered, whenever the question has (as it has 
on several occasions) since come before it 
But on the other Irnnd, the court has shown a 
strong disinclination in any respect to enlarge 
the doctrine of a viitual acceptance of non- 
existing bills. Schimmelpinnich v. Bayard, 
1 Pet. [26 tJ. SJ 264; Boyce v. Edwards, 4 
Pet. [29 U. S.] 121. It is, perhaps, to be 
lamented, that the doctrine of such virtual 
acceptances ever was established; and if the 
question had been entirely new, I am well 
satisfied, that it would not have been recog- 
nised, as fit to be promulgated, by that couit, 
it being at once unsound in policy, and full 
of inconvenience. But the supreme court 
yielded, as did the judge, who decided that 
case in the circuit court, to what seemed, at 
that time, the true result of the English au- 
thorities upon an important practical ' com- 
mercial question. I am not sorry to find, that 
professional opinion has now settled down in 
England against the doctrine; although there 
is no pretence to say, that^ up to this very 
hour, there has been any formal decision in 
Westminster Hall against it But it does not 
appear to me, chat the doctrine ever was ap- 
plicable, or could be applied, to any bills of 
exchange, except such as were payable on de- 
mand, or at a fixed time after date. Where bills 
"are drawn payable at so many days after sight, 
it is impracticable to apply the doctrine; for 
there remains a future act to be done, the pre- 
sentment and sight of the bill, before the pe- 
riod, for which it is to run, and at which it 
is to become payable, can commence, whether 
it be accepted or be dishonored. How can the 
time be calculated upon such a bill before it 
is presented? If a letter is written, prom- 
ising to accept a non-existing bill, to be there- 
after drawn at six months sight, when is the 
acceptance to be deemed made? At the date 
of the bill? Certainly not; for that would 
beat war with the obvious intent of the par- 
ties, which plainly is, that the acceptance 
shall be on a. future sight of the bill. If it 
is said, that the acceptance is to be treated as 
made, when the bill is actually presented for 
acceptance, and it is dishonored by the draw- 
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ee, It Is as plain, that we set up a prior intent 
or promise against the fact Upon what 
ground can a court say, when a party prom- 
ises to do an act in future, such, for example, 
as to accept a hill, when it shaU he drawn, 
and presented to him at a future time, that his 
promise overcomes his act at that time? That 
his refusal to perform his promise amounts to 
a performance of it? It is quite another ques- 
tion, whether the holder, who has taken such 
a bill upon the faith of such promise may not 
have some other remedy, either at law or in 
equity, for the breach of it, against the prom- 
isor. My judgment is, that the doctrine of a 
vhi;ual acceptance of a non-existing bill, by a 
prior promise to accept it, when drawn, has 
no application to a bill drawn payable at some 
fixed period after sight; for it then amoimts to 
no more than a promise to do a future act. I 
have loolied into the authorities; and I do not 
find in any one of them, that the bill drawn, 
and to which the doctrine was applied, was a 
bill drawn payable at or after sight. 

Upon another point I have still less doubt; 
and that is, that the bill of exchange, drawn 
in this ease, was a draft within the scope of 
the letter of credit, and in conformity to the 
authority theran given. The argument is, 
that the bill is not a regular bill of exchange, 
because it is drawn by Russell & Co. payable 
to Wildes & Co., who are the drawees of the 
bill. In point of fact it was so drawn by 
Russell & Co, for the purpose of being passed 
to their credit by the drawees, to whom Rus- 
sell & Co. were then indebted in a larger 
amount It appears to me, that this does not 
change its character as a bill of exchange. An 
tostrument is not less a bill of exchange, be- 
cause all the parties to it in the character of 
drawers, payees, and drawees are not differ- 
ent persons. A bill drawn by a person, pay- 
able to his own order, has always been deem- 
ed to be a bUl of exchange in the commercial 
sense of the phrase. And it would not cease 
to be such a bill, if it should be indorsed by 
the drawer payable to the drawee. Now, such 
a bill so indorsed differs- in nothing substan- 
tially from the present bill. In truth, where 
the bill is negotiable, and contains a drawer, a 
payee, and a drawee, it is, in a commercial 
sense, a bill of exchange, although one or 
more of the parties should fill a double char- 
acter. It is of no consequence, in sueha case, 
what particular hidivlduals represent the dra- 
matic personages. Bills of exchange, so called, 
have sometimes been drawn by the drawer upon 
himself, payable to hhnself or order; and they 
have been held valid after indorsement by him 
to another person. But, at all events, the pres- 
ent Is a "draft" in the sense of the letter of 
credit; for the word draft is nomen generalis- 
simum, and includes aU orders for the pay- 
ment of money drawn by one person on an- 
other. 

The remaining point is that alone, upon 
which any difficulty can be entertained. It 
Is, whether the plaintiffs (Wildes & Go.) have 
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lost their recourse over against the defend- 
ant upon his guaranty, by their omission to 
give him notice at an earlier period, of the 
neglect of Bruce to pay the money due ac- 
cording to his engagement upon the bill for 
£2000. And here, it is important to advert 
to the dates of some of the material transac- 
tions. The letter of credit was given on 
the 7th of June, 1836. Bruce became insol- 
vent and made a general assignment of his 
property on the 2Sth of November, 1836, and 
the defendant became a party to that as- 
signment on the day of its. date. The bill of 
exchange was drawn by Russell <& Co., at 
Canton, on the 20th of April, 1837, at six 
months sight. The plaintiffs (Wildes & Co.) 
suspended payment on the 2d and 5th of 
June, 1837.. The bill was remitted to them 
by Russell & Co., and was received by the 
plaintiffs and passed to the credit of Rus- 
seU & Co. about the 6th of October, 1837, 
the latter being then indebted to the plain- 
tiffs in a larger amount. On the same 6th 
of October, 1837, the plaintiffs duly notified 
to Bruce the receipt of the bill, and that it 
would fall due on the 8th of April, 1838, and 
requested him to provide for the payment 
there'of accordingly. No provision was made 
by Bruce for the payment of the bill at its 
maturity. On the 5th of May, 1838. Austin, 
as agent of the plaintiffs, made a formal de- 
mand on Bruce for the fulfilment of his en- 
gagement, and stated to him, that the bill 
had been received, and passed to the account 
of Russell & Co. by the plaintiffs. Bruce 
made no reply. Afterwards in December, 
1838, Austin gave notice to Bruce of his in- 
tention to sell the teas, which were held by 
him as security for the payment; and the 
teas were accordingly sold and the sales 
completed in January, 1839, In the autumn 
of 1838, probably in October, Austin notified 
to the defendant, that the teas were on sale, 
and would probably leave a deficiency be- 
yond the £500, for which the plaintiffs would 
look to him upon his guaranty. The defend- 
ant replied in terms neither admitting nor 
denying his liability, A formal demand was 
afterwards made in March, 1839, upon the 
defendant, for the amount of his guaranty, 
which he declined paying; and the present 
suit has been since commenced therefor, ' 
It is upon this posture of the substantial 
facts (for I omit any reference to others, 
which have not, in my judgment, any bear- 
ing upon the merits of the present case) that 
the question arises, whether the plaintiffs 
are entitled to recover, no notice of the de- 
fault of Bruce having been given to the de- 
fendant, until the autumn of 1838, It was 
said at the argument, that in cases of guar- 
anty of future advances, to be made to an- 
other person, notice must be given to the 
guarantor by the party making the advance, 
that he accepts the guaranty, and consents 
to make the advances; and also notice, that 
he has made the advances and acted upon 
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the guaranty; and, lastly, notice, that he 
has made a due demand upon the debtor, 
and his refusal to pay the amount, when 
■due. The two former, it is added, are condi- 
tions precedent to the legal operation of the 
guaranty; and if not duly given, the guar- 
-antor is not hound by his guaranty, whether 
he suffers any damage or not. The notice 
•of the non-payment, it is admitted, is not a 
condition precedent; but it must be given in 
^ reasonable time, and if the guarantor suf- 
fers any damage from the default of the 
creditor, he will, at least, to the extent of 
that damage, be exonerated, I admit, that 
upon every guaranty for future advances, it 
is the duty of the party making the ad- 
vances, to give notice to the guarantor of 
his acceptance thereof and of his consent 
to act under the guaranty, and to make the 
advances. This is conclusively established 
by the decisions of the supreme court in Bus- 
seU V. Clark, 7 Oraneh [11 U. S.] 69; Ed- 
mondston v. DraJce, 5 Pet. [30 XT. S.] 624; 
Douglas V. Reynolds, 7 Pet. [32 U. S.] 113; 
Lee V. Dick, 10 Pet. [35 U. S.] 482; Adams 
V. Jones, 12 Pet. [3T U. S.] 207; and Reyn- 
olds V. Douglas, Id. 497. This doctrine, how- 
•ever, Is inapplicable to the circumstances of 
the present case; for the agreement to ac- 
<3ept was contemporaneous with the guar- 
smty, and indeed constituted the considera- 
tion and basis thereof. And at all events, 
here there was due notice of an agreement 
to give the credit, and to make the advances 
■contemplated by the guaranty. 

Upon the other point, I have more difficul- 
ty in yielding to the argument Where a 
guaranty is accepted, and notice has been 
duly given to the guarantor, that the party 
will act upon it, and give credit and make 
advances accordingly, I am not aware, that 
ithas ever been held, that it.was indispensable 
in all cases to give another and a further dis- 
tinct notice to the guarantor of the amount 
of the advances actually made, and the terms, 
upon which they have been made, when the 
transaction is completed. All that I have 
•supposed to be generally required of the per- 
son, making the advances or giving the credit, 
after having given due notice of his accept- 
ance and intention to act upon the guaranty, 
is, to make a demand upon the debtor, when 
the credit has expired, or the amount has be- 
<;ome due, and upon his default to give notice 
thereof within a reasonable time afterwards 
to the guarantor. There is no case to my 
Imowledge, which goes the length, that there 
should be three substantive or distinct notices 
in all cases, as contended for at the argument; 
and, as an original question, I should not be 
disposed to entertain it; since it would throw 
such arduous duties on the guarantee (as I 
deshre to caU the party accepting the guar- 
anty) as woiild materially tend to impair the 
utUi^ and convenience of that instrument I 
do npt mean to say, that there are not, or may 
not be particular cases, of guarafity, in which 



such notice may be required. Thus, for ex- 
ample, in such a ease as Cremer v. Higginson 
[Case No. 3,383], where advances were con- 
templated upon certain future contingencies, 
which might or might not arise, it might be 
proper to hold, that some notice should be 
given to tlie guarantor within a reasonable time 
(notwithstanding he had already signified in 
general terms a willingness to make the ad- 
vances, if they should be required) that the 
contingencies had arisen, and the advances 
had been made, and the guaranty was relied 
on; for otherwise the guarantor might not 
definitely know, whether, under such circum- 
stances, the guaranty was acted upon or not 
So in the case of Douglas v. Reynolds, 7 Pet 
[32 U. S.] 113, 127, where there was a con- 
tinuing guaranty for advances, acceptances, 
and indorsements to be made by the party in 
futuro, it would seem but reasonable, that 
when the whole transactions are closed, notice 
of the whole amount, for which the guarantor 
is held responsible, should be communicated to 
him within a reasonable time afterwards. 
The same rule might well apply to a single 
transaction, such as a single advance, or ac- 
ceptance, or indorsement, where, from the 
nature and objects of the guaranty, the guar- 
antor could not otherwise have any means of 
knowing the extent of his guaranty as to time, 
amount or other particulars, essential to guide 
his future conduct, and to ascertain and fix 
his responsibility. All such eases must stand 
upon their own, circumstances; and do not 
seem to furnish just grounds for a general 
rule. But, without saying, what is or ought 
to be the general rule, it seems to me, that the 
doctrine can never properly apply to a case cir- 
cumstanced as the present, where all the 
persons are originally privy to the whole 
transaction; where the case rests upon a let- 
ter of credit for a limited amount, to be 
drawn within a fixed time, and, subject to 
these restrictions, where the sums for which 
the drafts are to be drawn, and the times 
when drawn, are to depend upon the action 
of the debtor, and the guarantor is a paity to 
the whole of the original contract. In such 
a ease the guarantor has as good means of 
knowledge and inquiry, as the guarantee, and 
it is quite as much his duty to make such in- 
quiries, as it is of the guaiantee to give him 
notice of the subsequent facts. If he omits to 
make any inquiries, he may properly attribute 
any loss, which he may sustain thereby, to 
his own laches, or -want of vigilance, or to 
his own confidence in the debtor, and not to 
any disregard of duty on the other side. In 
the present case, it is impossible to avoid see- 
ing, that the letter of credit was for a limited 
time (eighteen months), after which no ad- 
vances made would bind the guarantor; that 
the amount was not to exceed £2000; that all 
the bills were to be drawn in China at six 
months' sight on London; that the sole object 
of the letter of credit and advances was to as- 
sist the operations of Bruce in a projected en- 
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terprise or voyage from Boston to the East 
Indies and back; that it was contemplated, 
that the hills would not become payable until 
ji very long period after the time, when the 
.guaranty was given j that the return cargo was 
relied on, as the immediate fund, by which 
the advances were to be primarily secured; 
and that the guarantee was to be merely an 
jiuxiliary security. It seems to me, that, un- 
^er such circumstances, no fm'ther notice of 
the actual advances made was necessary to be 
given to the defendant, until the same became 
-due from Bruce, and there had been some de- 
fault on his part The defendant if he wished 
jiny information as to the progress or consum- 
mation of the voyage, could readily institute 
the proper inquiries. I am not prepared, there- 
fore, to admit, that under the circumstances 
•of the present case, there was any duty on the 
part of the plaintiffs to give notice to the de- 
fendant of the fact of the bill of £2000 being 
■drawn upon them and received by them and 
jiassed to the account of Russell & Co., before 
the maturity of the bill and the default of 
Bruce in not paying the same. If it had been 
the duty of the plaintiffs to give such notice. 
Tinder such circumstances, I should still say, 
•that it would not discharge the guaranty, un- 
less the -defendant could show, that he had 
suffered some damage from the want of such 
notice. Indeed, the rights and duties of par- 
ties to guaranties must, from the variety of 
•circumstances, under which they have been 
•entered into, be materially governed by the 
particular circumstances of each case. Lord 
Tenterden held this doctrine in Van Wart v. 
Woolley, 3 Barn. & C. 439, M7, to which I 
:shaU presently have occasion to refer for an- 
other purpose. 

It appears to me, then, that the whole 
•question in this case turns upon the point, 
whether the defendant has received notice 
-of the default of Bruce and the non-payment 
-of the bill, within a reasonable time; and, if 
'he has not, whether he is discharged from his 
guaranty, unless he has sustained some dam- 
age from the want of such notice. I take 
the doctrine to be clearly settled, that upoii 
a, guaranty, to discharge the guarantor, there 
must not only be a want of notice within a 
reasonable time, but there must also be some 
loss or damage sustained by, the guarantor; 
and that if there oe a loss or damage, that 
the guaranty Is not totally discharged, but 
■only pro tanto to the amount of the loss or 
<lamage. The case is constantly distinguish- 
-ed in the authorities from that of an indorser 
to negotiable paper. The latter is entitled 
i;o strict notice; the guarantor is entitled 
-only to notice, when he is or may be preju- 
diced by the want of it. If the debtor is 
solvent when the money becomes due, and 
no notice is given to the guarantor, and the 
•debtor afterwards and before notice becomes 
-Insolvent, the guaranty is discharged. But 
where the notice would be of no avail, and 
^e guarantor has suffered and can suffer no 
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damage by the want of notice, he is not dis- 
charged by the omission to give it. Ordi- 
narily, therefore, if the debtor is insolvent 
when the debt became due, and has ever 
since remained so, no notice to the guarantor 
is deemed necessary; nay, not even a de- 
mand upon the debtor, when the debt be- 
came due. 

This doctrine seems to me fully sustained 
by the leading authorities, beginning with the 
ease of Warrington v. Furbor, 8 East, 242. 
That ease was fully recognised in Philips v. 
Astling, 2 Taunt. 208; and the like doctrine 
was applied in Holbrow v. Wilkins, 1 Barn. 
& C. 10, and Van Wart v. Woolley, 3 Barn. 
& C. 439, 447. In this last case Lord Tenter- 
den said, that in cases of guaranty the na- 
ture of the transaction and the circumstances 
of the particular ease were to be considered 
and regarded; and that, where the debtor 
had become bankrupt, a demand upon him 
was unnecessary to charge the guarantor. 
And in Holbrow v. Wilkins, and Van Wart v. 
Woolley, the court held, that, as it did not ap- 
pear, that the guarantor had sustained any dam- 
age from the want of a due presentment to the 
debtor for payment, or of due notice to the guar- 
antor of the default, the. guaranty was not dis- 
charged. The same doctrine was maintained In 
Gibbs V. Cannon, 9 Serg. & R. 202, and pointed- 
ly asserted in Oxford Bank v. Haynes, 8 Pick. 
423. It was also recognised in the fullest ex- 
tent in Reynolds v. Douglas, 12 Pet [37 U. S.] 
497. And the court in effect there said, that 
the guarantor is bound, without notice, where 
the debtor is insolvent at the time, when the 
debt becomes due; and that his liability contin- 
ues, unless he can show, that he has sustained 
some prejudice by the want of notice of a de- 
mand on the debtor, and his non-payment; and, 
if he has sustained any damage, that he will 
be discharged only to the amount of that dam- 
age. 

Now, upon these principles, it seems to me 
difficult to maintain the position, that the pres- 
ent defendant is not liable on his guaranty. 
Bruce (the debtor) became insolvent before the 
biU was drawn, and, for aught that appears, he 
has remained ever since insolvent. The earli- 
est period, in which it would have been prac- 
ticable to give notice to the defendant of the 
arrival of the draft and the acceptance by the 
plaintiffs, must have been after the 6th of Oc- 
tober, 1837; and the earliest period at which 
notice could have been given of the default of 
payment, must have been after the 8th of April, 
1838, when the draft was at maturity. It is 
not shown, nor as far as I know, even pretend- 
ed In argument, that notice as soon as practica- 
ble after either of these, periods, would have 
been of any advantage to the defendant, or that 
he has sustained any damage by the omission of 
such notice. The debtor then was, and as far 
we know, has ever since been insolvent, and 
without the means to discharge the debt If 
this be so, then, upon the general principles al- 
ready stated, tiie defendant is not discharged 
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from his guaranty. But, it appears to me, that 
there are circumstances in the present case, 
which show, that the notice was within a rea- 
sonable time; and indeed, as early, if not ear- 
lier, than the ease required. It is plain to me (as 
I have already intimated) that the. understand- 
ing was, that the teas should be the primary 
fund or security for the payment of the debt; 
and imtil that fund was exhausted by a sale, 
and the actual deficiency was ascertained, I do 
not weU see how the defendant could be called 
upon to pay the sum due upon his guaranty. It 
would be an unliquidated deficiency. In a court 
of equity, at all events, the defendant would 
have been entitled to require, that the teas 
should first be sold and applied to the payment 
of the debt pro tanto, before he was called upon 
to pay the amount secured by his guaranty. 
Now, in point of fact, in or about October, 1838, 
and before the sale of the teas, he had due no- 
tice of the advances and of the probable de- 
ficiency^; He made no objection to the sale; he 
did not positively insist upon his being then dis- 
charged from the guaranty. The sales were not 
concluded until the succeeding January, and he 
had due notice thereof in a short period after 
the entire deficiency was ascertained. Now, if 
I am right in this view of the facts, that the 
guaranty was not to fie insisted on, until the 
other fund was exhausted, and the proceeds of 
the sales were first to be applied in discharge 
of the defendant, the demand was made upon 
the defendant within a reasonable time. It was 
made as soon as it properly could be. And it 
is not shown, that an earlier sale, if practicable, 
would have been desU'able, or of any higher 
benefit to the parties. 

Upon tiie whole, upon the best consideration, 
which I am able to give this case, the plaintiff 
is entitled to judgment for the amount of the 
guaranty, as well upon the special principles of 
law, as the general circumstances of the case. 



WILD HUNTER, The (ELLSWORTH v.). 
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Es parte WILDMAN.i 

District Court, D. Kansas. July 17, 1876. 

JuRisDiOTiorr op CouRTs-MABTrAL — Discharged 

Soldiers in Military Prisons— Con- 

STiTOTroiTAL Law. 

[Act Cong.- Maich 3, 1873 (Rev. St. § 1361), 
providing that prisoners under confinement in 
military prisons imdergoing sentences of courts- 
martial shall be liable to trial and punishment 
by courts-martial for offenses committed dur- 
ing said confinement, is not in conflict with 
Const. Amend. 5, providing that no person not 
in the land and naval forces or in the militia 
shall be held to answer for a capital or other- 
wise infamous crime unless on a presentment or 
indictment of a grand jury .J 

[Cited in Re Craig, 70 Fed, 971.] 
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[At chambers. In the matter of the appli- 
cation of Ira Wildman for a writ of habeas 
corpus.] 

FOSTER, District Judge. The facts in 
this ease are admitted to be as follows: The 
petitioner, Ira Wildman, was a private sol- 
dier in the military service of the United 
States. In 1874 he was tried by a general 
court-martial, and sentenced to be dishonor- 
ably discharged from the service, and to be 
imprisoned for eighteen months in the mili- 
tary prison, which time expired on the 20th 
of June, 1876. In March, 1875, in pursuance 
of that sentence, he was actually discharged 
from the service. In August, 1875, while 
serving his term of imprisonment (after his 
discharge), he was charged with having con- 
spired with other prisoners, and incited a 
'mutiny, and overpowered the guard, and 
made his escape. For this ofEense he was 
tried by a general court-martial, and found 
guilty, and sentenced to one year imprison- 
ment after the expiration of his original 
term. He applies for a discharge from im- 
prisonment on this last sentence on the 
ground that the court-martial had no juris- 
diction to try him, as he was not a soldier, 
and was not in any manner connected with 
the land or naval forces of the United States. 

The law under which the action of the 
court is justified is section 1361 of the Re- 
vised Statutes, but it Is claimed by the peti- 
tioner that, in so far as that law is made ap- 
plicable to a prisoner not connected with the 
land or naval forces, it is unconstitutional 
and void. It seems to have been the inten- 
tion of congress to make the law applicable 
to all prisoners confined in the military 
prison, and so the validity of the law comes 
in question. The courts will not declare a 
law unconstitutional on a mere doubt, but 
it must be clearly obnoxious to the powers 
conferred by the constitution. On the other 
hand, where there are serious doubts as to 
the legality of the imprisonment, such 
doubts should be resolved In favor of the 
personal liberty of the citizen, and herein I 
find it a grave and difficult question to solve. 
The constitution (article 3, § 2) provides: 
"The trial of all crimes, except in eases of 
impeachment, shall be by jury." Article 5 
of the amendments requires the presentment 
of a grand jury for capital or otherwise in- 
famous crimes, except in cases arising in 
the land or naval forces, etc. Article 6 
guaranties to the accused the right to a 
speedy and public trial by an impartial jury. 
These provisions are clearly applicable to 
all persons not in any manner connected 
with the military or naval service of the 
government. 

The question remains: Is vhe petitioner 
so connected with the service that he is not 
entitled to these guaranties, and subject to 
trial by court-martial? Among the enumer- 
ated powers of congress is the power "to- 
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make rules for tte government and regu- 
lation of the land and naval forces," In 
pursuance of this power, congress has, in 
some instances, applied the jurisdiction of 
military courts to persons not actually in 
the government service; for instance, to all 
retainers to the camp, etc., though not en- 
listed soldiers (article 63); to persons found 
lurliing or acting as spies In or about the 
fortifications, encampments, etc., in time of 
war (section 1343). Any person guilty of 
certain enumerated offenses while in the 
service of the United States shall still he lia- 
ble to arrest and trial by court-martial, not 
withstanding he has received his discharge, 
or been dismissed from the service. Last 
clause, art 60, It would seem from these 
several provisions that congress, in mailing 
rules for the government and regulation of 
land forces, in certain cases reaches per- 
sons not enlisted in the service, but in order 
to secure discipline and good order, and to 
protect the public service, have deemed it 
necessary to bring within the jurisdiction 
of the military courts several classes of per- 
sons holding certain relations to the army, 
although not really in the military service. 
Courts-martial are tribunali? established and 
recognized by the law. These courts have 
power to dismiss the soldier from the gov- 
ernment service and impose imprisonment, 
and the law, in effect, says (section 1361), 
notwithstanding such dismissal from the 
service, while the person is held as a mili- 
tary prisoner under such sentence, he shall 
still be subject to the articles of war and 
trial by court-martial for offences commit- 
ted during such confinement. This law was 
in force when the sentence of dismissal was 
made, and is not the judgment of the court 
dismissing the soldier so qualified by the law 
as to still continue his relations to the serv- 
ice so far as- to hold the prisoner subject to 
military law until his term of imprisonment 
is fully completed? In other words, the law 
says, if the soldier is guilty of certain of- 
fenses, he shall be tried by a court-martial. 
That court may dishonorably dismiss him 
from the service, and may at tlie same time 
impose imprisonment, and hold him for pun- 
ishment; and, further, while he is so held 
for punishment, his discharge, so granted, 
shall not relieve him from punishment by 
court-martial for doing that which is pro- 
hibited by the articles of war, 

I am not prepared to declare that congress, 
in mailing such provisions, exceeded its con- 
stitutional powers to make rules for the gov- 
ernment and regulation of the forces. The 
question is one of great importance, involv- 
ing the validity of the act of congress and 
the personal liberty of the individual, as 
also the discipline and management of the 
military prisons, and I hope this decision 
may be brought before some higher tribunal 
for further consideration. The application 
for a discharge of the prisoner must be de- 
nied. 

29FED.OAS. — 78 
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Case No. 17,654. 

WILDMAN V. TAYLOR et al. 

[4 Ben, 42.] i 

District Court, D. Connecticut. Feb., 1870. 

BAKKnUPTOY — CoXbTllDCTIOS OF iNSTBUiMESTS EX- 
ECUTED AT THE Same Time— Words of Limita- 
tion AND Condition— Forfeiture of Estate— 
DE.MAND OF Rest. 

1. Where two instruments are executed at 
the same time, between the same parties, rela- 
tive to the same subject matter, to effectuate 
one object, they are to be taken in connection, 
as parts of the same instrument. 

2. H. S. and E S. were brothers, and form- 
ed a partnership on August 12, ISoo, for the 
purpose of manufacturing hats, H, S. was 
the owner of e factory and a lot of land on 
which it was situated, and E. S. was to buy of 
H. S. one-half the factory and machinery for 
$6,000. They continued in business together 
till October 21, 1856, when H. S. died. A few 
hours before his death, he executed and deliv- 
ered to E. S. a quitclaim deed of one-half of the 
land in question, with the factory, etc., and al- 
so "all ttie machinery situated in said factory 
which was possessed and owned by me before 
the 12th of August, 1855." He also executed 
to E. S. a leapc for fifteen years, of all his 
"right, title and interest in and to certain prop- 
erty," described in the above deed for one-half 
of said property, "it being the remaining one- 
half of a certain tract of land, &c., with a hat 
manufactory and other buildings thereon stand- 
ing, with all the water and mill privileges con- 
iH'Cted therewith; also all the machinery situate 
and now being in said manufactory." The rent 
was ?700 a year, and the lease provided that, 
"in default of payment for any year during said 
term, said lease is to bfe void, and said property 
is at once to revest in me, or my heirs or as- 
signs, without notice to the lessee, in the same 
manner as if this lease had not been given," 
After the death of H, S., E. S. continued in pos- 
session of the whole property till December 9, 
1864, when he conveyed the whole unexoired 
term of the lease to S. & B., and on September 
14," 1865, he quitclaimed to them all his right, 
title and interest in the property, S, & B, mort- 
gaged the property, and were thereafter declar- 
ed banlirupts, and an assignee was appointed. 
H. S,, by will, left the bulk of his property to his 
daughter T. for her life, and on her death, to 
her children. There was a failure to pay part 
of the rent due on October 21, 1867, and a fail- 
ure to pay the rent due on the 21st of October, 
1868, and the agent of the devisees made a de- 
mand on that day, generally, for the rent due. 

3. The assignee in bankruptcy, claiming the 
right to the possession of the prooerty, filed a 
bill in equity against all parties. Rdd, that ttie 
deed and lease must be construed together, and 
that their effect was to convey to E. S. one-half 
of the whole property absolutely, and the other 
half for fifteen years, subject to the rent speci- 
fied. 

4. The assignee, therefore, would be entitled 
to all the estate, both under the deed and lease, 
(subject to intermediate incumbrances,) which 
the bankrupts received from E. S, 

5. The words in the lease as to the non-pay- 
ment of rent were not words of iimita.tion, but 
a condition by which the lease might become 
void at the option of the lessor. 

6. The devisees, having succeeded to the 
rights of the lessor, were entitled to avoid the 
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lease, on tbe non-payment of rent, on Octobei- 
21, 1868. 

7. To work a forfeiture for non-payinent of 
rent, there must be a demand of the precise sum 
due. 

8. No such demand was made here, and the 
lease was therefore not avoided. 

9. The assignee was therefore entitled to the 
immediate and esclusive possession of the prop- 
erty, both real and personal. 

In equity. 

Nelson L. White and D. B. Booth, for plain- 
tiff. 

W. F. Taylor and Origen S. Seymovir, for 
defendants Taylor and wife and children. 

Averill & Brewster, for defendants James S. 
Benedict and Ezi-a S. Benedict. 

SHIPMAN. Disti-ict Judge. This was a biU 
in equity, brought by the assignee [Fredericli. 
S. Wildman] to have settled and determined 
conflicting claims to various portions of the 
property pertaining to the bankrupt estate. 
All the parties to the bill are residents of this 
state, except James Benedict and Ezra G. 
Benedict, who reside at Albany, in the state 
of New York, and Charles H. Benedict, who 
resides in the city of New York; but all the 
respondents residing out o£ this state have 
come in and submitted their claims to the 
judgment of this court. 

As the facts bearing upon portions of the 
controversy are somewhat complicated, some 
of them dating back several years, a chrono- 
logical statement of them will aid us in pre- 
senting the questions intolved. 

The main portion of the property in dispute 
consists of an establishment for the manufac- 
ture of hats, situated in Danbuiy, in this state. 
On the 21st of October, 1856, Hiram L. Sturde- 
vant was the owner of this property. On that 
day, he executed and delivered to his brother, 
Elijali Sturdevant, a quitclaim deed, contain- 
ing tiie following descriptive clause: "AH 
right, title, interest, claim and demand what- 
ever, which I, the said releasor, have or ought 
to have in or to the one-half of a certain tract 
of land situate in said Danbury, contauiing 
two acres, more or less, with a hat factory 
and other buildings standing thereon, and all 
the mill privileges connected therewith; bound- 
ed north on land of the heirs of Caleb Bene- 
dict, deceased; east and south on land of the 
heirs of Talman Wildman, deceased; and west 
on my own land. Also all the machinery situ- 
ated in said factory which was possessed and 
owned by me before the 12th day of August, 
1S35." 

On the same day, Hiram L. Sturdevant also 
executed and delivered to his brother Elijah a 
lease, the material clauses of which are as fol- 
lows: "I, Hiram L. Sturdevant, of Danbury, 
etc., for the consideration of one dollar, re- 
ceived of Elijah Sturdevant, etc., have de- 
mised, leased, and to farm let, and do by these 
presents demise, lease and to farm let all the 
following described property, to wit: all 
the right, title and interest that I have in and 



to certain property situate in said Danbury, 
and particularly described in a deed from me 
to said Elijah, this day executed, for one-half 
of said property, it being the remaining one- 
half of a certain tract of land, situate in said 
Danbuiy, containing about two acres, with a 
hat manufactoiy and other buildings thereon 
standing, with all the water and mill privileges 
connected therewith; also, all the machineiy 
situate and now being in said manufactoiy. 
Also, a certain dwelling house, situate near 
said factory, now occupied as a boarding house, 
bounded, etc. To have and to hold unto the 
said EUjah, his heirs and assigns, for the full 
term of fifteen years from this date, and till 
the same shaU be complete and ended; the 
said Elijah paying to me, or my heirs or as- 
signs, executors or administrators, the yearly 
rent of $700 during the continuance of said 
lease; and in default of said payment for any 
year during said term, said lease is to be void, 
and said property is at once to revest in me, or 
my heirs or assigns, without notice to the 
said Elijah, in the same manner as if this 
lease had not been given." 

It is proper here to state the circmnstances 
under which these papers were executed. 
Hiram L. and Elijah Sturdevant were broth- 
ers. The former, prior to 1855, and down 
to the execution of the deed above named, 
was the sole owner of the property described 
in the deed, and of the real estate and most 
of the machinery referred to in the lease. In 
1855, his brother Elijah came from Brookfield 
to Danbury, and on the 12th of August, of 
that year, they formed a copartnership for 
the purpose of manufacturing hats at the fac- 
tory in question. The arrangement between 
them was that they were to be equal part- 
ners, and that Elijah should purchase of 
Hiram L. one half the factory and machin- 
ery, at the price of $6,000. They immediately 
went into business with this miderstanding, 
but the deed was not made till the 21st of Oc- 
tober, 1856. Whether the consideration wa<? 
aU paid prior to that time does not appear, but 
that is not important. This deed w^as the 
formal consummation of the bai-gaia and sale. 
At the time the deed, as well as the lease, was 
executed, Hiram L. the grantor was in e.\- 
tremis, and died a few hours thereafter. 

Upon the death of his brother, Elijah Sturde- 
vant was in possession of the whole property 
described in the deed and lease, and continued 
in possession until December 9, 1864, when 
he conveyed the unexpired term of the lease 
to Sturdevant and Benedict, the present bank- 
rupts, and surrendered possession to them. 
On the 14th of September, 1865, Elijah Stur- 
devant conveyed, by quitclaim deed, all, his 
interest in the real estate and machinery 
to Sturdevant and Benedict. The latter con- 
tinued in possession till the time, or about the 
time when the proceedings in bankruptcy 
were commenced. 

On the 1st day of June, 1868, Sturdevant 
and Benedict mortgaged the factory premises 
and machineiy to James Benedict and Ezra 
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G. Benedict of Albany, as security for a loan 
of ?20,000. On the 2d of June, 1868, they 
also attempted to mortgage the same property 
to Charles H. Benedict of New York, as se- 
curity for moneys advanced or to he advanced, 
but to this deed there was but one witness, 
and it is therefore invalid under the statute, 
of this state, and may be laid out of the case. 

As already stated, Hiram L. Sturdevant, the 
original owner of the hat manufactory, died on 
the 21st of October, 1856, just after having 
executed the deed and lease to his brother Eli- 
jah, already referred to. By his wUl he left 
the bulk of his estate, including that portion of 
the factory and machinery which was not em- 
braced in his deed to Elijah, to his daughter 
Sarah L. Taylor during her life, and at her 
death to her children. 

The will was proved October -24, 1S36. The 
executors named in the wiU having declined to 
act, the court of probate appointed EHjah Stur- 
devant and James S. Taylor administrators with 
the will annexed. What steps were taken by 
the administrators in the settlement of the es- 
tate does not appear, and need not be deter- 
mined in the present case. 

The first question in order is that which re- 
lates to the true construction of the deed and 
lease of Hiram L. Sturdevant to Elijah Sturde- 
vant Literally read, these instruments are in- 
consistent each with the other. In the deed, after 
the description of the real estate, these words 
follow: "Also all the machinery situated in 
said factory, which was possessed and owned 
by me before the 12th day of August, 1S5d." 
In the lease, following the desa-iption of the 
real estate, are the words, "also all the ma- 
chinery situate and now being in said manu- 
factory." Of course these words cannot have 
a hteral operation in both instruments. It is 
conceded that the machinery in the factory 
before the 12th of August, 1855, was all owned 
and possessed by Hiram L. Sturdevant, the 
grantor in the deed. He could, undoubtedly, 
have conveyed it all in the same instrument in 
which he conveyed one-half of the real estate, 
though, in the absence of any explanation, it 
would have been a singular and unusual trans- 
action. But the words in the lease are even 
more comprehensive tlian those in the deed, 
"Also all the machinery situate and now being 
hi said manufactory." These words literally 
cover, not only all the machinery in the factory 
on the 12th of August, 1855, but all that had 
been added by the partnership subsequently. 
It is contended by the assignee that the lan- 
guage of the lease must be restricted, and held 
to convey the use only of so much of the ma- 
chinery as the lessor at that moment had an 
interest in. But how are we to determhie what 
interest the lessor then had? That can be done 
In no other way than by reference to the deedi 
The assignee insists that the court should look 
at the deed, give its words a literal interpreta- 
tion, and thus restrict the similar clause of the 
lease to the interest of the lessor in the ma- 
chinery which the partnership added after the 
12th of August, 1855. This statement of the 



point shows that the two instruments should 
be compared and construed with reference to 
each other, unless some stubborn rule of law 
prevents. The true doctrine on this siibjeet is 
well stated by Hosmer, 0. J., in Isham v. Mor- 
gan, 9 Conn. 374, 378, where he says: "The* 
established rule is this: "Where two instru- 
ments are executed at the same time, between 
the same parties, relative to the same subject 
matter, to effectuate one object, they are to be 
taken in connection as parts of the same agree- 
ment." This proposition is amply sustained by 
the authorities cited in its support in the opinion 
from which it is taken. To those may be ad- 
ded King v. King, 7 Mass. 498; Clap v. Draper, 
4 Mass. 266; Jackson v. McKenny, 3 Wend. 
233. The present case comes within all the 
conditions of the rule. The Instruments were 
executed at the same time, between the same 
parties, relate to the same subject matter, and. 
were to effectuate the same general purposes 
which both had in view. The deed was clearly 
intended to convey one-half of the real estate 
and machinery, as the latter stood on the 12th 
of August, 1855, in pursuance of the contract 
of partnership entered into at that date be- 
tween the grantor and grantee. The object was 
to consummate, by formal conveyance, that . 
precise contract, which embraced half of the 
real estate, and half of the madiuiery, and only 
half. The object of the lease was to confer the 
right of possession and use of the other half 
of both the real estate and machinery, including 
the lessor's portion of the latter, which had 
been added after the 12th of August, 1855. The 
reason is obvious. The partnership Tiad been 
of short duration, and the estabhshment which 
was to be the principal instrument of carrying 
it on, had been recently completed. Hiram L. 
Sturdevant saw that he was near his end. His 
death would dissolve the partnership, and if no 
provision were made, by which the control of 
the property would pass to his brother and sur- 
viving partner for some fixed period of time, 
the whole establishment might have to be brok- 
en up and sold. The lease, therefore, of the 
other half was made. When the two instru- 
ments are compared with each other, and read 
in the light of the relation of the parties and 
the eurcumstances in which they were placed, 
there can be no doubt that the object in execut- 
ing the deed and lease was to convey absolutely 
one-half of the whole property, the exclusive 
title of which was in the grantor and lessor, 
to his brother Elijah, and the other half to him 
for fifteen years, subject to the rent specified. 
This construction does complete and exact jus- 
tice between the parties, and is consonant with 
the principles of equity as well as the rules of , 
law. But on the construction contended for by 
the assignee, by which the whole of the ma- 
chinery in the factory on the 12th of August^ 
1855 (and this embraced nearly all there was 
at the time the deed was executed), is to be 
deemed as passing to Elijah Sturdevant, the 
latter would obtain half of such machinery 
without any consideration whatever. He was 
to pay $6,000, and receive a conveyance of one- 
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half of the establishment as it stood when the 
bargain was made and the partuei'ship com- 
menced, not one-half of the real estate and the 
whole of the machinery. Had there been no 
other instrument of conveyance but the deed, 
-'■ and the construction of the assignee were the 
correct one, equity would have relieved the 
other half of the machinery on the ground of 
mistake, on the undisputed facts as they now 
appear. But, in my view, the whole difficulty 
is dissipated by comparing the deed and the 
lease in the light of surrounding circumstances. 
The latter instrument refers in terms to the 
former, and, although that and the deed are 
very imperfectly and inartificially drawn (being 
done in haste for execution by a dying man), 
I think it is apparent on the face of the docu- 
ments themselves, that one-half the property 
was intended to be conveyed, absolutely, and 
the other half leased for the term of fifteen 
years. The two insti'uments thus embraced the 
whole property, except the half of the machinery 
added after the 12th of August, 1855, which 
belonged to the grantee and lessee, and upon 
which neither deed nor lease was designed to, 
or could, operate. In this view, were there noth- 
ing else in the case, of course the assignee would 
be deemed to have taken all the estate, both 
under the deed and lease, subject to intermedi- 
ate incumbrances, which the bankrupts received 
from Elijah Sturdevant, which was an absolute 
title to one-half, under the deed, and the right 
of possession and use of the other half under 
the lease to the 21st of October, 1871, when 
the fifteen years will expire. But at this point 
the respondents, Taylor, his wife, and minor 
children, interpose the claim that the lease has 
become forfeit for the non-payment of stipulat- 
ed rent. This is the next question in order. 

The language of the lease upon which 
this question is raised is as follows: "To 
have and to hold unto the said Elijah, his 
heirs and assigns, for the full term of fif- 
teen years from this date, and till the same 
shall be complete and ended, the said Ehjah 
paying to me or to my heirs or assigns, ex- 
ecutors or administrators, the yearly rent 
of $700, during the continuance of said lease, 
and in default of said payment, for any 
year during said term, said lease is to be 
void, and said property is at once to revest 
in me or my heirs or assigns, without notice 
to the said Elijah, in the same manner as if 
this lease had not been given." It is con- 
tended by the devisees of the original lessor, 
that this clause of the lease amounts to a 
limitation, by the terms of which the estate 
was absolutely to cease and determine in the 
event of a failure to pay the rent stipulated, 
on or before the 21st day of October in any 
given year, and that no act on the part of 
the lessor, or his heirs or assigns, was neces- 
sary to entitle him or them to immediate 
possession. The assignee, on the other 
hand, insists that it is simply a condition, 
expressing a contingency, the happening of 
which should render the estate voidable at 
the option of the lessor. The latter view I I 



think the correct one. "Words of limitation 
mark the period which is to determine the 
estate, but words of condition render the 
estate liable to be defeated in the interme- 
diate time, if the event expressed in the con- 
dition arises before the determination of the 
estate, or completion of the period described 
by the limitation. The one specifies the ut- 
most time of continuance, and the other 
marks some event, which. If it takes place 
in the course of that time, will defeat the 
estate. The material distinction between a 
condition and a limitation consists in this, 
that a condition does not defeat the estate, 
although it be broken, tmtil entry by the 
grantor or his heirs," 4 Kent, Comm. 128, 
127, and cases there cited. This is the doc- 
trine of the common law, which now pre- 
vails in thi^ state, and must govern this 
case. Bowman v. Foot, 29 Conn. 331. The 
only absolute limitation in this lease is in the 
term of fifteen years. To this there is a 
condition annexed, that by failure to pay 
the rent any g'ven year, the term should 
be cut short, and the lease become void. 
But it is well understood doctrine, that such 
stipulations are now always construed to 
mean that the lease shall become void at 
the option of the lessor. Bowman v. Foot, 
supra; Clark v. Jones, 1 Denio, 516; Jones 
V. Carter, 15 Mees. & W. 718, 

In this ease there was a failure to pay 
the rent due on the 21st of Oetobei*, 1868. 
The devisees having succeeded to the rights 
of the lessor were, therefore, entitled to avoid 
the lease. The provision for a forfeiture 
was, in the eye of the law, and of common 
sense, inserted exclusively for the benefit of 
the lessor and those who might hold the fee 
under him. Now what steps were necessary 
on the part of these devisees in order ta 
avoid this lease and secure themselves the 
right of immediate possession? Storrs, C. 
J,, in Bowman v. Foot, already cited, re- 
marks: "If the tenant's right is thus void- 
able only, the option to avoid must be exer- 
cised under the contract; and according to 
legal usage." This legal usage is to be de- 
rived from the doctrines of the common law. 
In Connor v. Bradley, 1 How. [42 U. S.] 
211 , 217, the court say: "It is a settled rule 
at the common law, that where a right of 
re-entry is claimed on the ground of for- 
feiture for non-payment of rent, there must 
be' proof of a demand of the precise sum 
due, at a convenient time before sunset, on 
the day when the rent is due, upon the land, 
in the most notorious place of it, even though 
there be no person on the land to pay." The 
same doctrine is laid down in Tayl. Landl. 
& Ten. (3d Ed.) p. 346, § 493, and in Van 
Rensselaer v. Jewett, 2 Comst. [2 N. Y.} 
147; McCormick v. Connell, 6 Serg. & R. 
151, 153. In the present case, there was an 
attempt to make a demand on the part of 
the devisees, by an agent sent to the prem- 
ises for that purpose on the afteraoon of 
October 21, 186S. The particulars of that 
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attempt Tvere detailed by the witnesses on 
the hearing, and although it is difficult, in 
view of this eyidence, to repress the sus- 
picion that there was collusion between the 
agent of the devisees and Elijah Sturde- 
vant, one of the administi-ators of the origi- 
nal lessor, and Edgar Sturdevant, one of the 
bankrupts, yet, I do not determine the point 
on that ground. The demand did not con- 
form to the settled rules of law. It was not 
for the precise sum falling due on that day. 
The agent could not make such a demand, 
for he testified that he did not know what 
amount was due. He simply made demand 
generally for the rent due. This, in point of 
fact, included not only the amount falling 
due that day, but also an unpaid balance on 
a previous year. In no aspect was this re- 
quirement of the law complied with. The 
lease was, therefore, not avoided, and the un^ 
expired term, with all the rights which be- 
long to it, passed to the assignee, and is to 
be disposed of for the benefit of the bankrupt 
estate. 

It follows, of course, from this view, that 
the assignee is entitled to the immediate and 
exclusive possession of this property, both 
real and personal. The lease also covers a 
small piece of land, with the boarding-house 
standing thereon, of which he is entitled to 
the possession. This land seems no way in 
controversy here, as I understand it is con- 
ceded by all parties in interest that it was 
originally purchased as the joint property 
of Hiram L. Sturdevant and his brother 
Elijah, and that the fee of the Iatter*s half 
passed, through the bankrupts, to the as- 
signee. The other half is embraced in the 
lease, and consequently the assignee is en- 
titled to the use and possession of the whole 
during the unexpired term. 
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In re WILEY. 

[4 Biss. 171.] 1 

District Court, D. Indiana. May, 1868. 

Pledge — Delivery, Whex Necessaht — What 
Constitutes — Jv hisdicti on — Re- 
lief TO Pledgee. 

1. To render a pledge valid, the thing pledged 
must, in general, be delivered to the pledgee. 
But to this rule there are exceptions. 

2. A pledge may be valid without delivery, 
when an actual deUvery is impossible. 

3. The pledge of a note, at the time in the 
lawful possession of a third person, may be 
valid without actual delivery to the pledgee. In 
such a case, the third person may be regarded 
as the agent of the pledgee,' and as holding the 
note for him. 

4. A pledge or mortgage made to secure a 
debt, previously incurred but still subsisting, 
or to indemnify against a present liability aris- 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] | 



ing out of a past contract, is made on a suffi- 
cient consideration. 

5. Where the assignee has received or collect- 
ed securities pledged, the court may, on peti- 
tion by the pledgee, direct the assignee to ap- 
ply the proceeds for the benefit of the pledgee. 

[In the matter of William H. Wiley, a 
bankrupt] 

McDonald, District Judge. In this case, 
James Davis has filed a petition alleging that 
one John Higgius, on the 12th of April, 1867, 
executed a note to Wiley the bankrupt, for 
five hundred dollars; iiat to secure one 
Fielding Denny on a loan of one hundred and 
fifty dollars, about that time made 'by him 
to Wiley, Wiley pledged to Denny that note; 
and -that it remained in Denny's hands till 
Wiley was adjudged a bankrupt, and till 
one John M. Burns was appointed his as-, 
signee, who paid off said one hundred and 
fifty dollars, received from Denny the five- 
hundred-dollar note, collected it, and now has 
its proceeds in his hands. 

The petition further states, that on the 
25th of December, 1866, Davis the petitioner 
became surety for the bankrupt on a note 
of three hundred and thiriy-five dollars, ex- 
ecuted by them to one Abraham Utter, which 
is now due and unpaid; that on the 15th of 
April, 1867, the bankrupt pledged to the pe- 
titioner the residue of said five-hundred-dol- 
lar note (then in the hands of said Denny) 
over and above said one hundred and fifty 
dollars for which it had been previously 
pledged, to secure and indemnify the peti- 
tioner as such surety as aforesaid; and that 
the petitioner is liable, as such surety, to 
pay the said note of three hundred and thir- 
ty-five dollars to said Utter. The petition 
avers that all said transactions were bona 
fide; and that none of them were effected 
in view of the insolvency or bankruptcy of 
Wiley, or to violate the bankrupt law [of 
1867 (14 Stat. 517)]. The petition prays that 
the assignee Burns be ordered to pay the 
said Utter, out of the proceeds of the said 
five-hundred-doHar note, so as to save the 
petitioner from liability on his suretyship. 
Burns, the assignee, appears to the petition, 
and admits the facts stated in it. And these 
facts are otherwise sufficiently proved. 

It is veiy clear, from the facts established 
in this case, that the transaction between 
Wiley and Davis was a pledge, and not a 
mortgage, of the five-hundred-dollar note. 
But was it a valid pledge, and such a one as 
can be enforced in this form of proceeding? 

1. To render a pledge valid, it is a general 
rule, that the thing pledged must be deliv- 
ered. 2 Kent, Comm. 577, 57S; Story, Bailm. 
§ 297. This rule, however, is subject to ex- 
ception. It is not necessary that the pos- 
session of the pledgee should be actual. 
Stocks, and, it would seem, equitable inter- 
ests, though incapable of actual delivery, 
may be pledged. Wilson v. Little, 2 Cotast 
[2 N. Y.] 443; Dykers v. Allen, 7 Hill, 497. 
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And perhaps it may be safely asserted that, 
in general, when from the circumstances of 
the case an actual delivery is impossible, the 
pledge may he good without a delivery. In 
this case, "Wiley could not deliver the flve- 
hundred-doUar note to Davis, because it was 
then in the possession of Denny, a prior 
pledgee. I am inclined to think therefore, 
that an actual delivery of the note to Davis 
was not indispensable to the validity of this 
pledge. Besides, I think that, under all the 
circumstances, the possession of the note by 
Denny should be deemed equivalent to the 
possession of it by Davis to the full extent 
of his liability on the note to Utter. On the 
whole, therefore, I conclude that, so far as 
the delivery of the thing pledged is concern- 
ed, the pledge is valid. 

2. Was there a sufficient consideration for 
this pledge? A pledge is a species of con- 
tract; aoQd for every contract there must be 
a sufficient consideration. Now, it is a gen- 
eral rule that a mere past consideration is 
not sufficient to support a contract. In the 
present case, the petitioner had, on the 25th 
of December, 1866, become surety for the 
bankrupt. IJong afterwards, in April, 1867, 
in consideration of that suretyship, * the 
pledge in question was given. It was then 
plainly given on a past consideration. 

The only question, then, is, does the rule 
that a mere past consideration is insufficient, 
reach the eases of mortgages and pledges? — 
for as to these there can be no difference. I 
am of the opinion that they constitute a re- 
markable exception to the rule. I suppose 
that a mortgage or a pledge made upon a 
past consideration, if there still remains a 
subsisting liability, is made on a sufficient 
consideration. We know that it is every 
day's practice to enforce mortgages made to 
secure prior subsisting debts and liabilities; 
and, in this respect, surely there can be no 
difference between a mortgage and a pledge. 
Indeed, there is high authority for holding 
that, both in the case of a mortgage and a 
pledge, a past consideration is sufficient. In 
Jewett V. Warren, 12 Mass. 300, it appeared 
that Warren had become surety for Jewett 
by indorsing for him in blank. Afterwards, 
Jewett pledged or- mortgaged divers saw-logs 
to Warren to indemnify him as such surety; 
and the court held that "with respect to the 
consideration, whatever objection might lie 
considering this as an absolute sale, * * * 
these objections vanish when the transfer is 
viewed as a pledge. For a liability to pay 
on a contract is a sufficient consideration for 
a mortgage or a pledge." I regard this de- 
cision in point; and, following it, I hold that 
the consideration, on which the pledge in 
question was made, is sufficient. 

3. It remains to us to inquire whether the 
remedy prayed in this ease can be granted. 
The petitioner asks that the money received 
by the assignee, and now in his hands, aris- 
ing from the five-hundred-doUar note be ap- 
plied to the extinguishment of the note of 



three hundred and thirty-five dollars, upon 
which he is liable as Surety. 

The bankrupt act does not expressly pro- 
vide, for such a case as this, such a remedy 
as the petitioner prays. By the letter of that 
act it is indeed provided that a surety may 
pay off his liability, and then prove the pay- 
ment as a debt against the banlrupt's es- 
tate. Here, however, he would only take his 
dividend with the other creditors; and his 
lien would be gone. But the petitioner oc- 
cupies the place of a pledgee rather than that 
of a siu:ety. And in cases of this kind, the 
general provision of the act is that when one 
has a pledge of property of the bankrupt, if 
as in this case, the value of the property ex- 
ceeds the amount of liability for which it is 
pledged, the assignee may release the prop- 
erty to the pledgee on receiving from him 
such excess; or he may sell the property 
subject to such lien, leaving the pledgee to 
assert his lien as against the purchaser from 
the assignee. 

But these provisions of the act do not reach 
the present ease. Here the thing pledged is 
gone. The first pledgee has handed it over 
to the assignee, who has turned it into mon- 
ey, and has delivered over the pledged note 
to the maker. Under such circumstances, the 
proceeds of the note can only be followed in- 
to the hands of the assignee; and his right 
to hold these proceeds must depend, not on 
any regulations of the bankrupt act, but on 
general principles of equity. Now it is a gen- 
eral principle of equity that a party inter- 
ested in property may follow his interest in- 
to any new form into which it may have 
been changed without his fault or consent. 
Coffin V. Anderson, 4 Blackf. 395, In my 
opinion, this rule applies to the present case. 
The note of five hundred dollars was an in- 
demnifying pledge in favor of the petitioner. 
He has a right to insist on that indemnity. 
If the proceeds of it go into the general fund, 
that indemnity will be lost. The petitioner 
may well claim that those proceeds shall first 
go to discharge his liability to Utter as sure- 
ty for Wiley. 

It is therefore ordered that with said pro- 
ceeds the assignee discharge and take up the 
note executed by Wiley and Davis to Utter; 
and that he hold the same to be exhibited as 
a voucher indicating the discharge of a lien 
on property of the bankrupt. 



Case Wo. 17,656. 

In re WILEY. 

[4 Biss. 214.] 1 

District Court, D. Indiana. May, 1868. 

Partxekship— IsnivrDUAi. Debts — Distkibution' 

— PliOPERTY TraSSFEKRED TO PARTNER. 

1. As a general rule, partnership property must 
first go to satisfy partnership debts, in pref- 
erence to separate debts due by a partner. 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission.] 
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2. When property once belonging to a partner- 
sliip, has, by a bona fide contract, ceased to be 
partnersliip property, and become the separate 
property of one of the partners, who afterward 
becomes a bankrupt, the partnership creditors are 
not entitled to any preference over the bankrupt's 
individual' creditors, in relation to such prop- 
erty. 

3. <5uaere, whether in such a case, the indi- 
vidual ci-editors of the bankrupt are not enti- 
tled to the preference? 

[In the matter of William H. Wiley, a bank- 
rupt.] 

MeDONAU), District Judge. In this case, 
Samuel H. Burns has filed a petition, the ob- 
ject of which is to have certain property ap- 
plied to the payment of partnership debts of 
the bankrupt The petition is sworn to; and 
the case made by it is as follows: In 1866, 
and up to the 25th of October of that year. 
Bums and the bankrupt were in partnership 
in the saw-mill business; and, as such part- 
ners, they contracted debts to the amount of 
one thousand two hundred and twenty-eight 
dollars and sixty-two cents, which have never 
been paid. On that day they dissolved their 
partnership. The terms of their dissolution 
appear in a written agreement, a copy of 
which is filed with the petition. By that agree- 
ment Burns sold to Wiley all the partnership 
property for seven hundred and fifty dollars; 
and in consideration thereof, Wiley engaged 
to pay all the partnership debts. On the 9th 
of August, 1S67, Wiley was adjudged a bank- 
rupt by this court. In his schedule, he in- 
cluded the said partnership debts and said 
partnership property, consisting of a saw-mill 
and its appurtenances. These have been sold 
for one thousand two hundred dollars, by his 
assignee, in whose hands the money now is 
for distribution. The debts proved in the 
bankruptcy proceeding include divers indi- 
vidual debts owing by Wiley, as well as said 
one thousand two hundred and twenty-eight 
dollars and sixty-two cents of partnership 
debts. 

The petition claims that, under these cir- 
cumstances. Burns has a legal and equitable 
right to have the proceeds of 'said partner- 
ship property applied to the payment of said 
partnership debts; and he prays for an order 
of the court to that effect. In this case, if 
Burns has any such rights as he insists on, 
I think it clear that he could only have them 
enforced by a bill in chancery. But waiving 
this objection to the form of proceeding, has 
Burns any such right as he claims? 

It appears to me plain enough that the saw- 
mill and its appurtenances have not been part- 
nership property at any time since the 2oth 
of October, 186(5. And, in that view it should 
seem strange that the proceeds of then* sale 
made since August 9th, 1867, ought to take 
the course in the distribution which by law 
partnership assets must take. 

It is well settled that where a partner is 
liable for partnership debts, and at the same 
time owes individual debts, the partnership 
debts must first be paid out of the partnership 



property, and the individual debts out of the 
individual property of the debtor. McOulloh 
V. Dashiell's Adm'r, 1 Har. & G. 96; s. c. 
1 Am. Lead. Gas. 457, 469, etc. But how can 
this rule apply to the point in question, so as 
to favor Burns, unless the saw-mill with its 
appurtenances was, at the time of the adjudi- 
cation of bankruptcy, partnership property? 

Counsel for the petitioner have referred, in 
support of their case, to the cases of Deveau 
V. Fowler, 2 Paige, 400; TopUff v. Vail, Har. 
Qlieh.) '640; and Wildes v. Chapman, 4 Edw. 
Ch. 669. These cases all seem to proceed on 
the authority of a decision of Chancellor 
Jones, made in June, 1827— a decision, I be- 
■ heve, not in print. The only authority for its 
authenticity is a reporter's note; and what 
the decision was, is therefore, not very cer- 
tain. The reasoning of the cases above named 
does not seem to me conclusive; and I should 
be loth to adopt it. If even, however, it is 
right, the cases are not precisely like the pres- 
ent. In all three of them a fraud is directly 
charged on the partner purchasing out his co- 
partner; and in one of them he had expressly 
promised to apply the partnership property 
purchased by him to the payment of the part- 
nership debts. But in the case at bar there 
is no charge of fraud against any one; and 
there was no promise by Wiley to pay the 
partnership liabilities with the partnership 
property. In no view of these cases, there- 
fore, do I feel bound to apply the principle 
decided by them to the case under consid- 
eration. 

There are several English cases that ^eem. 
strongly opposed to the claim of the peti- 
tioner. Ex parte Ruffin, 6. Yes. 119, is, so far 
as I can see, a case exactly like the present. 
One partner had 'purchased all the efiCeets of 
the firm from his co-partner, and had promis- 
ed the latter to pay all partnership debts. 
Afterwards he became bankrupt; and there- 
upon it was urged that the partnership ef- 
fects ought first to go to pay the partnership 
debts. The chanceller decided that, as the 
transaction between the partners was bona 
fide, the property in question ceased to be 
partnership property at the moment of its 
sale to the purchasing partner; that thence- 
forth it became and was his individual prop- 
erty, and primarily liable for the payment of 
his individual debts; and that his promise 
to pay the partnership debts created a merely 
pei-sonal liability to the promisee, and could 
not operate as any kind of lien on said prop- 
erty. Ex parte Fell, 10 Yes. 347, and -Ex 
parte Williams, H Yes. 3, are decisions to 
the same effect. Tliey appear to be well 
considered, and I am disposed to follow 
them. It is said, indeed, by Chancellor Wal- 
worth, in the case of Deveau v. Fowler, su- 
pra, that "several questions of this kind have 
recently arisen in England. But as the deci- 
sions appear to have turned on the construc- 
tion of a particular provision in the bankrupt 
law giving the property to the creditors of 
such person as should be the visible owner, 
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I do not eonsid'er it necessary to notice tliem 
particularly." The English eases cited above 
did not "turn on the construction of a partic- 
ular proTislon of" the English bankrupt law. 
The provision alluded to is found in the act 
of Jae. I. c. 19, § 11, which reciting "that it 
often falls out, that many persons before 
they become bankrupt, convey their goods to 
other men upon good consideration, yet still 
keep the same, and are reputed the owners 
thereof, and dispose of the same as their 
own," enacts: "That if any pei-son, at such 
time he shall become a bankrupt, shall, by 
the consent and permission of the true own- 
er and proprietary, have in his possession, 
order, and disposition, any goods or chattels, 
whereof he shall be reputed owner, and take 
upon him the sale, alteration, or disposition, 
as OAvner, the commissioner shall have power 
to dispose and seU the same for the benefit 
of the creditors seeking relief under the com- 
mission, as fully as any other part of the es- 
tate of the bankrupt." The sole object of 
this statute evidently was to render sales by 
an insolvent debtor of goods and chattels, not 
accompanied by the delivery of possession, 
conclusive evidence of fraud as to his cred- 
itoi^— in other words to hold property found 
in his possession when he becomes a bank- 
rupt absolutely liable to go into the assets, 
for the benefit of creditors. The statute of 
27 Jae. I, therefore, only applies to fraud- 
ulent sales by the bankrupt, and makes the 
retention of possession of the goods sold 
conclusive evidence of fraud. But the cases 
above cited from Vesey's Reports were not 
cases of sales by the bankrupts, but sales to 
them. Nor was there any question of fraud 
touching them. It is not, then, correct to 
say that they "turned" on the construction of 
the TSnglish statute. The truth is, they tm-n- 
ed on exactly the same considerations on 
which the present case must turn— namely, 
that a sale by a partner of his interest in 
the partnership propeiiy to his co-partner, 
divests such property of its partnership char- 
acter and equities, and makes it to all intents 
and purposes individual properfy, liable to 
the payment of the debts of the bankrupt 
owner. That this should be the result may 
be argued (as it was in those English cases 
by the lord chancellor) from the fact that, 
in eases like the present, the purchasing 
partner becomes the ostensible owner of all 
the property formerly belonging to the firm. 
As such sole owner, he carries on the busi- 
ness previously carried on by the firm. Men 
deal with him as sole owner. His ostensible 
ownership gives him credit. And if, when 
upon this credit, he becomes indebted and 
turns bankrupt, it should be urged by his 
old partner that the property once belonging 
to the partnership ought first to go to pay old 
partnership debts, it may well be answered 
that such a course would be a fraud on the 
creditors of the bankrupt, who obtained his 
credit on this very property. On such rea- 
soning as this were the cases in Vesey deeld- 
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ed; and deeming it sound, I decide the pres- 
ent case as those were decided— against the 
prayer of the petitioner. Indeed the petition- 
er may well deem hunself fortunate, if the 
individual creditors of the bankrupt do not 
apply for an order directing that the money 
arising from the sale of the -saw-mill and its 
appurtenances shall be first applied to the 
payment of the bankrupt's individual debts 
before and in preference to the partnership 
debts. In view of the 36th section of our 
bankrupt law [of 1867 (14 Stat. 534)], It 
might be ti'oublesome to resist such an ap- 
plication. 

The petition Is dismissed at the costs of 
the petitioner. 

Consult In re Bradley [Case No. 1,772] ; In re 
Knight [Id. 7,SS0], and notes.— Reporter. 



Case ITo. 17,666a. 

WILEY V. ROBINSON. 

[Hempst. 41.] i 

Superior Court, Territory of Arkansas. Oct., 
1826. 

Appeal— Admissibilitt of Testimont— Bili, op 
Exceptions. 

Where obieetion is made to the admissibility of 
testimony, the bill of esceptions must set it 
put, so that the court may judge of its admissi- 
bility, and, if this is not done, ttie judgment wiU 
be presumed to be correct. 

Appeal from Conway circuit court. 
Before JOHNSON. SCOTT, and TREM- 
BLE. JJ. 

OPINION OP THE COURT. On the nine- 
teenth of August, 1824, the plahitiff filed his 
account against Israel Robinson before Rich- 
ard Manifee, justice, on which a summons 
issued against the defendant Robinson, and 
on the first Saturday in November, 1824, 
Abraham Wiley obtained a judgment from 
which judgment Robinson appealed. The 
cause was brought before the circuit court of 
Conway county, and at the July term, 1S2G, 
the plaintifiE obtained a judgment against the 
defendant for sixty-two dollars and costs. The 
bill of exceptions filed on the trial states that 
this ease was an action of assumpsit for the 
value of certain sows and pigs; that the 
plaintiff offered evidence of a former judg- 
ment before a justice of the peace, and of 
money had and received by Robinson from 
Wiley, by virtue of that former judgment, to 
which evidence tiie defendant objected; that 
the court suffered it to go to the jury, and for 
this the defendant claims a reversal of the 
judgment. The bill of exceptions does not 
show what that evidence was, nor for what 
purpose it was offered. If it was record or 
parol testimony, it should have been shown, 
so that this court might have an opportunity 
of judgmg whether the evidence was admis- 
sible or not. At aU events, it is not shown 



1 [Reported by Samuel H, Hempstead, Esq.] 
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that the evidence was inadmissible. It might 
have been admitted to prove some collateral 
fact, or to prove what matter had been in 
controversy between the parties on the former 
trial, or as rebutting testimony; in all of 
which cases, and a variety of others, it would 
have been admissible. The bill of exceptions 
does not, therefore, contain a sufficient state- 
ment of facts to show that the judgment of 
the circuit court was erroneous. And in tliis 
we are supported by the decision of this 
court in the ease of Blately v. Ruddel [Fed. 
Cas. Append.]. Affirmed. 



Case ]Sro. 17,667. 

The WILEY SMITH. 

[6 Ben. 195.] i 

District Court, S. D. New York. Oct., 1872. 

Bill of Lading — Sale of Cakgo— Gexekal 
Average. 

1. The master of a vessel, which had been 
driven ashore by a peril of the sea, and got off, 
being imable to raise money to pay the salvage 
claims, sold a portion of the cargo for that pur- 
pose. Edd, that the vessel was not liable for 
non-delivery of such cargo, under the bill of 
lading. 

2. As the owners of the vessel offered to pay 
the amount of their contribution in general aver- 
age, the holders of the bill of lading might re- 
cover such amount in this action, on the bill of 
lading. 

Tliis was an action by the consignees of a 
<iuantity of satin wood and mahogany, to re- 
cover for the failure of the brig to deliver part of 
it, in accordance with the bill of lading which 
«he had given therefor. The owners of the brig 
set up, that, after the cargo was received on 
board, the brig was driven ashore by a peril of 
the sea, and was got ofiC again, but, in doing so, 
part of the cargo in question was lost, and the 
vessel and cargo became liable for salvage, 
which the master was unable to pay, and, being 
unable to raise it on bottomry, he was com- 
pelled to sell the rest of the cargo in question, 
aud that the vessel was, therefore, not liable 
for the non-delivery of the cai'go; and they of- 
fered to pay to the libellants their contribution 
in general average. 

T. Scudder, for libelants. 

W. W. Goodrich, for elaunants. 

BLATOHFORD, District Judge. The evi- 
dence satisfactorily shows, that the vessel was 
driven ashore by a peril of the sea, within the 
excei)tion in the bill of lading, and that, in tak- 
ing the measures he did to save vessel and 
cargo, including the throwing overboard of such 
cargo as was lost thereby, and in selling what 
was saved from the cargo, the master acted in 
good faith, and tnder a sufficient necessity, for 
the best interests of all concerned, and with rea- 
sonable discretion. The libellants must, there- 

1 [Reported by Robert D. Benedict, Esq., and 
here reprinted by permis.sion.] 



fore, fail in then: claim on the biU of lading, 
but they are entitled to avail themselves of the 
offer in the answer, made by the claimants, to 
pay their contribution in general average. 



WILGEES (LAW v.). See Case No. 8,132. . 

WILGIJS (MILTON v.). See Case No. 9,- 
622. 
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The WILHELMINA. 

[3 Ben. 110.] i 

District Court, E. D. New York. Dec., 1868. 

Chakter and BiLii op Lading— Damage to Cargo 
— Blowing — Bukdex of Proof. 

1. Where a vessel was chartered, in Buenos 
Ayres, to bring a cargo of hides to New York, the 
charter containing this clause: "The charterer 
furnishing the lining hides and bones for dunnage 
only," and, after the vessel was loaded, ordinary 
bills of lading were made out, consigning the 
cargo to the libellant, and, on delivery of cargo, 
part of it was found to be damaged, Jield, that, 
on the facts, the injury was caused by blowing, 
and that the dunnage was insufficient. 

2. Where it appears that damage has been 
caused by an ordinary occurrence on a sea voy- 
age, the burden of proof is on the ship, to show 
that proper precautions were taken to guard 
against the danger. 

3. The clause above set forth had no effect to 
relieve the ship from the duty to properly pro; 
tect the cargo, and the consignees, not being par- 
ties to the charter, but claiming under clean 
bUls of lading, would not be bound by that clause. 

4. The ship was liable for the damage. 
In admiralty. 

BENEDICT, District Judge. This action is 
brought to recover the amount of damage 
caused to a cargo of hides, while being trans- 
ported in the bark "Wilhelmina," from Bue- 
nos Ayres to this port The vessel was char- 
tered in Buenos Ayres, by H. J, Ropes, by a 
charter party, which provides that the ves- 
sel should receive from the charterer, "say 
2,000 salted hides, and the balance of cargo 
of dry hides, the charterer furnishing the 
lining hides and bones for dunnage only." 
The salted and dry hides were to pay freight; 
the lining hides and bones were to be freight 
free. 

This cargo having been laden, bills of lad- 
ing were issued for it, in the ordinary form, 
according to which it was to be delivered in ' 
New York, to the libellants, R. W. Ropes 
& Co., in like good order, dangers of the 
seas excepted; they paying freight for the 
salted and dry liides only. Separate bills of 
lading were issued for 160 lining hides, and 
for the shin bones, declaring them to be 
freight free. The bones were stowed in the 
bottom of the ship, from forward to aft; 
upon these were placed the salted hides, al- 
so running from forward to aft, and, upon 

1 [Reported by Robert D. Benedict, Esg., and 
here reprinted by permission.] 
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these were stowed the dry hides, filling the 
vessel, all being in good order when re- 
ceived. Upon the discharge of the vessel, 
in Xew Xork, a few wet hides came out, at 
the early part of the discharge, which were 
taken from the top of the cargo, aft, and 
which had beans sticking upon them; and, 
again, at the latter part of the discharge, 
damaged hides were reached. These, to the 
number of some 2,500, lay in the wings, on 
both sides, midships, and were wet with sea 
water, and seriously injured. 

The real controversy, in the case, relates 
to these last-mentioned hides, inasmuch as it 
is quite manifest that the injury to the few 
which came out first, from near the after- 
hatch, was caused by the starting of the 
hatch in heavy weather, during the voyage, 
which permitted some water to pass on the 
hides below, carrying with it some beans, 
which had been placed near the hatch over 
the cargo. As to the injury to the other por- 
tions of the cargo, I think it clear upon the 
proofs, that it did not arise from leaks in 
the decks, or top sides. There was some 
starting of these seams, but no amount of 
water appears to have passed through upon 
the cargo directly, for the top portions of the 
cargo, midships, were not wet. The damage 
was below, at the bottom of the dry hides, 
and above the salted hides; Nor does it ap- 
pear that the bark accumulated any consid- 
erable quantity of water in her bilges. The 
only entry in the log, upon the subject, is on 
one day, where it is noted that "Ship made 
more water than usual— kept the pumps a- 
going;" and no witness pretends that the 
pumps did not keep the water down, or that 
there was any considerable amount of water 
in her at any time. She was a new vessel. 
The damage was not caused by water from 
the decks, but by blowing. This is evident, 
from the position of the damaged hides, 
which were next the ceiling, and about the 
bilges. Now, blowing is one of the ordinary 
occarrences on a sea voyage, and injury from 
it can be provided against, by proper dun- 
nage. Bearse v. Ropes [Case No. 1,192]. The 
burden of proof, therefore, rests upon the 
claimant to show that proper precautions 
were taken to guard against this danger. 
This has not oeen shown. On the contrary, 
it clearly appears that the dry hides were 
stowed with lining hides nailed between 
them and the sides of the ship, but with no 
or at most but very little wood dunnage be- 
tween the hides and the ceiling. This ap- 
pears from the testimony of persons who 
saw the vessel discharged; of a stevedore, 
who loaded the cargo in part, and refused to 
continue, because he was not furnished with 
dunnage; by the testimony of the master, 
who, although often on board while the ves- 
sel was loading, is unwilling to say that any 
wood dunnage was used for the dry hides. 
The evidence, upon this point, produced by 
the Itbellant, clearly outweighs the evidence 
introduced by the claimant, to show the pres- 



ence of wood dunnage. Indeed, the attempt, 
on the part of the claimant, to prove that 
the cook, during the discharge, used up the 
wood, as fast as it was thrown out, to heat 
his galley, shows that there was an insufli- 
cient quantity for such a cargo, in such a 
vessel. 

The use of wood dunnage, inside of the- 
lining hides, to protect hides from damage 
by blowing, is proved to be a common pre- 
caution, and the absence of such a precau- 
tion is negligence, which renders the ship- 
liable for any damage resulting therefrom. 
But, it is said that in this case, the charter 
party provided that the charterers were to- 
furnish lining hides, and bones for dunnage, 
and the ship, having used all that were fur- 
nished for that purpose, is not responsible for 
the deficiency in quantity. To this argu- 
ment; there are two sufficient answers: First,, 
that the consignees are not shown to be par- 
ties to the charter party. They claim under 
clean bills of lading, which make no allusion 
to dunnage, or to a charter party. And, sec- 
ond, that the clause referred to, in the char- 
ter party, has no effect to relieve the ship 
from the duty to properly protect the cargo. 
I think the clause, fairly construed, is only 
a provision that the ship shall take, free of 
freight, and be permitted to use for dunnage 
such lining hides and bones or horns as may 
be furnished and can be so used, and that it 
in no way relieved the ship from the obliga- 
tion to properly stow the cargo with proper 
dunnage. 

My conclusion, therefore, is, that the ship- 
must be held liable for the injury caused to 
the dry hides on board, excluding those 
which were discharged from about the after 
hatch. 

Let there be a reference to ascertain the 
number of those hides, and the amount of 
damage thereto. 



Case ]Sro. 17,659. 

WILKENS V. SPAFFORD. 

[3 Ban. & A. 274; i 13 O. G. 675.] 

Circuit Court, D. Massachusetts. April, 187S. 

Patents— Inventions bt Employe — Employer's- 
Rights— Licenses. 

1. S. made a contract with W. that, for a 
stipulated salary paid to S., he, W.| was to have 
the exclusive benefit of the services of S. in 
making macliinery and improvements in W.'s 
premises, and he was aiso to have the exclusive 
benefit of the inventive faculties of S., and of 
such inventions as he should make during the 
term of service. The term was one year, hut 
at the expiration of that time, S. continued in 
the service of W. for some time longer without 
making any new aprreement. During these 
times S. invented and constructed several ma- 
chines, which were patented. Held, that W. 
was entitled to an exclusive use of these ma- 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission.] 
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chines during the existence of the patents and 
any extensions, renewals or reissues' thereof. 
[Cited in Hapgood v. Hewitt, 119 U. S. 234, 

7 Sup. Ct 197.] 
[Cited in FaUer & Johnson Manuf'g Co. v. 
Bartlett, 68 Wis. 80, 81, 87, 31 N. "W. 750, 
753.] ■ 

2. Before S. entered the service of W. he had 
invented and patented a machine which was not 
then practically useful, but which during the 
period of said service S. perfected at W.'s ex- 
pense. Hdd, that W. was entitled to a license 
for the use of such machine. 
[Cited in Jencks v. Langdon Mills, 27 Fed, 
624.] 

This was a suit in equity [by William Wil- 
kens against Nathan H. Spafford], brought to 
enforce the equitable rights of the complain- 
.ant, under certain contracts, in machines and 
inventions for the treatment of bristles, made 
by a workman of complainant. 

J. H. B. Latrobe and Causten Browne, for 
complainant. 

Chauncey Smith and George E. Betton, for 
defendant. 

SHEPLEY, Circuit Judge. It is clear from 
the evidence in this record that no contract 
was made tmtil the conference took place be- 
tween the parties in New York. Although no 
written contract was there made between the 
parties, it is not difficult, from the attending 
circumstances and the previous correspond- 
ence between the parties, and their subse- 
quent conduct and dealings with each other, 
to determine with substantial accuracy what 
that contract was. SpafEord had written, 
3ilay 5, 1864, to Wilkens, proposing to go to 
Baltimore, "and go to work for you for a 
year, if you desire it, making improvements 
in your machinery." Wilkens' answer, ilay 
19th, 1864, contains the following passage: 
"Supposing you write me on what terms, or 
how much compensation you would ask me to 
go to work and makq inventions and Improve- 
ments on my place in machinery, such as is 
used in my business, for my only benefit, and 
not to be used by any one without my permis- 
sion, say for one year," etc. On the 24th of 
May, Spafford replies— among other things: 
"And to this end, am ready to engage my serv- 
ices to you for one year, as you have named in 
your letter, and to give you the exclusive ben- 
efit of the same in machinery and improve- 
ments about your premises. « » * Xou wished 
me to name my price. I think, your having 
the exclusive benefit of my invention, that it 
would not be unreasonable to name twenty- 
flve hundred dollars for a year. This sum 
may seem large to you, but, in case I could 
improve your machinery so as to save double 
that amount annually in your business, then 
it would seem small. * * *" May 30th, 
Wilkens replies to this letter, inviting Spaf- 
ford to meet him in New York at his (Wil- 
kens*) expense, to "talk everything over," and 
saying: "I don't want anything except what 
is fair and right, and think we may agree, as 
I see nothing unreasonable in your proposi- 



tion." The parties met in New .York, and it 
appears clearly that the interview -ended in 
an acceptance of Spaft'ord's written proposi- 
tions. The result follows that the contract 
was that Williens agreed to pay Spafford 
twenty-five hundred dollars a year; that Wil- 
kens was to have the exclusive benefit of 
Spafford's services in making machinery and 
improvements in WUkens' premises; that he 
was to have the exclusive benefit of his in- 
ventive faculties, and of such inventions as he 
should make during the term of service. And 
it also appeal's clearly that the engagement 
of Spafford was made with reference to the 
fact that Spafford had been engaged in in- 
venting and experimenting upon machinery 
for working bristles— Wilkens being very ex- 
tensively engaged in the business of manip- 
ulating bristles and manufacturing brushes 
from bristles. It clearly was in the contem- 
plation of both parties that Wilkens should 
have the use of such machines as Spafford 
during the term should construct, with the 
skill acquired in his previous experiments, 
and also the exclusive use of such inventions 
as Spafford should make after the commence- 
ment and during the term of his employment, 
so as to give Wilkens "the exclusive benefit of 
the same" (Spafford's services), "in machin- 
ery and improvements," and "the exclusive 
benefit of my" (Spafford's) "Invention"— that 
is, his inventive faculties during the year. 
Immediately upon the acceptance by Wil- 
kens of Spafford's propositions, Spafford pro- 
ceeds to purchase, on Wilkens' account and at 
his expense, the necessary tools and fittings 
for a shop for the experimenting upon and 
making machinery for manipulating bristles 
and spinning hair. Among other things, Spaf- 
ford prepared drawings for a * combing-ma- 
chine. He charged Wilkens for the cost of the 
drawing-paper on which these drawings were 
made, and for his time and expenses during 
the eighteen days in which he was engaged 
in making the drawings and in the purchase 
of tools, and in visiting "places they spin 
hemp and manilla" to fit him to "make a 
machine for spinning the hair that wfil be an 
improvement on your" (Wilkens') "present 
ones." That Spafford perfectly understood 
that he was employed to experiment on mak- 
ing inventions for Wilkens' benefit is fuUy 
proved by his own letter of June 21st to Wil- 
kens, at the dose of which he writes: "I 
have some patterns and "small pieces of ma- 
chinery, such as gears, springs, &c., which 
will be useful in experimenting, and are not 
of much value to me, which I will bring on 
or send on by express, if you think best." 

On the 1st of July Spafford reached Balti- 
more, and his salary and services commenced 
under tlie contract for a year's time. At the 
expiration of the year Wilkens was in Europe, 
and Spafford continued his services under 
the original contract, and at the same salary, 
until December Sth, 1865, when Spafford 
wrote from Baltimore to Mr. Wilkens, in 
Germany, suggesting "that after one year 
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from the time I" iSpafford) "came here we 
had no agreement, the old one having ex- 
pired, and that it would be well for us to 
<;ome to an understanding in regard to my 
patents and inventions." In this letter he 
"described the three new machines — dragger, 
comber, and separator— and gave their re- 
sults," and told him he thought he could malie 
three new labor-saving machines— rifling-ma- 
chine, mixing-machine, and tampico and horse- 
hair machines— also spinning-machine for curl- 
ed hair. Willcens replied to this letter that he 
expected to start soon for home, and that, 
therefore, it would be useless for him to say 
anything in his letter in relation to SpafEord's 
proposition, suggesting to him to go on slow- 
ly with as little expense as possible, until he 
(Wilkens) arrived, when they could tails ev- 
erything over what to do next, adding: "I 
don't want you to stop until I come." Spaf- 
ford remained without any modification of 
the contract at the same salary until after 
Willsens' return, and the parties not agreeing 
upon a new contract, he left Wilkens' em- 
ployment in May, 1867. During this time he 
invented and constructed the combing-ma- 
chine, patented April 17th, 1866 [No. 54,0331, 
the separator, patented February 20th, 1866 
[No. 52,763J, the bundler, patented April 17th, 
1866 [No. 54,034], the leveller, or small drag- 
ger, patented October 30th, 1866 [No. 59,286], 
and the rifler, the model of -which appears 
to have been completed September 15th, 1S66 
[patented Jan. 22, 1867, No. 61,480]. These 
inventions were made and patented while 
Spafford was "experimenting" under a sal- 
ary paid him to experiment upon, invent and 
construct such machines, and under his own 
agreement to give Wilkens "the exclusive 
benefit of the same" (services) "in machinery 
and improvements," and "the exclusive bene- 
fit of my"' (Spafford's) "invention." They were 
made in shops and with machinery and tools 
furnished by Wilkens and at his expense, 
for the purpose of such experiments, inven- 
tions and constructions, at a cost variously es- 
timated at from twenty-one to thirty thousand 
■dollars, and estimated by Spafiford at over 
twenty thousand doUai-s. 

It appears very clearly that Wilkens is en- 
titled to an exclusive license for the use of 
these machines during the existence of the 
patents, and any extensions, renewals or re- 
issues of the same. McClurg v. Kingsland, 
1 How. [42 U. S.] "202; Whiting v. Graves 
[Case No. 17,577]. 

Before Spafford entered into the service 
of Wilkens he had invented and patented a 
dragging-machine for dragging bristles. This 
machine he afterwards perfected during his 
service with Wilkens. The original machine 
exhibited to Wilkens at Providence, regarding 
it in the light in wJiich SpafCord and Wilkens 
regarded it, and looking at its subsequent his- 
tory, was evidently not a practically useful 
machine. On the other hand, its deficiencies 
apparently were rather structural than func- 
tional. It needed more mechanical perfection 



as a whole, and in some of its operative parts, 
and such a substitution of better equivalents 
for some of the devices as a skilled mechanic 
could easily make, to render it practically use- 
ful. It needed the work of the skilled artisan 
more than the thought of the inventor. It 
needed only the crucial test of experience, of 
a tiial test, to see how to make the mechanical 
devices perform their intended functions in 
the machine, rather than experiment as a step 
in invention. One or more of these machines 
were consti-ueted by Spafford during his em- 
ployment by Wilkens, for him and at his 
expense. That he should construct such ma- 
chines for Wilkens was contemplated by both 
parties at the time of his employment. Wil- 
kens is entitled to a license for the use of such 
machines so constructed, or whose construc- 
tion was commenced by Spafford during the 
term of service. 

A decree for the complainant, in accord- 
ance with these views, may be di'awn up and 
submitted to the court. 
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WILKES V. ELLIOT, 
[5 Cranch, O. G. 611.] i 



Nov. 



Circuit Court, District of Columbia. 
Term, 1839. 

Ejectment — Amesdmext of Declakation — Ad- 
verse Possession — Paroi. Declarations — Limi- 
tation— Color OF Title— Tax Title— Evidence 
— Account Book. 

1. With the leave of the court, the ijlaintiff in 
ejectment may amend his declaration by a 
count upon a new demise, which count will be 
considered as the commencement of the suit as to 
the title claimed under that now demise. 

[Cited in Wood v. Wood, 59 Ark. 44, 27 S. W. 
642.] 

2. A plaintiff in ejectment may recover with- 
out showing a possession, or a right of pos- 
session, or an entry, or a right, of entry in his 
lessor within twenty years; no adversary pos- 
session being shown, 

3. A parol declaration by the lessor of the 
plaintiff, that he had not authorized the suit, is 
not competent to show, the title to be out of the 
lessor of the plaintiff. 

4. The defendant's possession for twenty 
years, is no bar in ejectment, unless the defend- 
ant or the person under whom he claims, enter- 
ed originally under color or claim of title; or 
unless, being in possession, he set up a color or 
claim of title hostile to that of the lessor of the 
plaintiff, more than twenty years before the 
commencement of the suit, and continued in 
possession ever since. 

5. But if the defendant, or the person under 
whom he claims, entered upon and inclosed the 
premises, more than twenty years before the 
commencement of the suit, without any recog- 
nition of the title of the lessor of the plaintiff, 
but claiming them as his own; and continued 
to occupy them until suit brought, the jury may 
infer that the possession was adverse; and if 
so the plaintiff cannot recover. 

6. A person who holds a bare possession of a 
lot in Washington, without evidence of any 
bono, fide title, ic fee, in law or in equity, (such 
possession being either adverse or tortious as 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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to the legal title and estate of the lessor of the 
plaintiff, or subordinate to such title and estate,) 
cannot protect his possession, after paying previ- 
ous tases, by clothing it with the legal title, ob- 
tained by refusing to pay subsequent tases, with 
intent to purchase the lot at the tax-sale. 

7. If the party, who calls for an account-book 
in the possession of the other party, examines 
it, he makes it evidence for such other party. 

8. A purchase at a tax-sale, and inclosed pos- 
session under it, give color of title. 

Ejectment for lot No. 17, in the square No. 
634, in the city of Washington. The original 
declaration was upon the demise of Charles Wil- 
kes only; -was filed on the 7th, and was served 
on the 30th of September, 1836. Three other 
counts were, by leave of the court, filed on the 
9th of April, 1839. One of them was on the 
demise of John G, Ladd; another on the de- 
mise of Joseph B. Ladd and Sarah Ladd, re- 
siduary legatees of John G. Ladd; and the 
fourth on the demise of Joseph K Ladd. The 
plaintiff claimed under John 6. Ladd, who 
purchased the lot at a sale made under a decree 
of this court, upon the foreclosure of a mortgage 
made to him by one Amariah Frost, who had a 
good title from the commissioners of the city of 
Washington, The defendant relied upon twen- 
ty years' adverse possession, imder a contract 
of sale by one Ohailes Glover, who purchased at 
the tax-sale on the 21st of December, 1812, and 
obtained a deed from the coiiporation in 1815. 
This cause was submitted to the jury at April 
term, 1839, after several days' argument, but 
they could not agree, and were discharged by 
consent of the parties; and the cause was con- 
tinued to the present term. 

On the trial, Mr. Coxe, for defendant, eon- 
tended >that the plaintiff must show jMr. Ladd 
to have been in possession within twenty years 
before the commencement of the suit; and that 
the title of the lessor of the plaintiff must be a 
subsisting title at the time of trial. 5 Wheeler, 
Abr. 19, 24; Doe v. Willis, 2 Chit 170; Den v. 
Morris, 2 Hals. [7 N. J. Law] 6; 1 Munf. 454; 
BuU. N. P. 108. 

Mr. Coxe prayed the court to instruct the jury, 
that the plaintiff cannot recover on the evi- 
dence stated; not having shown a possession, 
nor a right of possession, nor an entry, nor a 
right of entry, within twenty years. 

But THE COURT (TECRUSTON, Circuit 
Judge, absent) refused to give the instruction, 
no adverse title or possession having been 
shown. 

The defendant then offered evidence of a con- 
versation, in which Mr. Joseph B. Ladd, the 
lessor of the plaintiff, said he had not author- 
ized his name to be used; but he did not know 
but that the Bank of the United States, to 
whom he had made a deed, would be author- 
ized to use his name; and said further, that he 
then, (at the time of the conversation,) had no 
claim upon or interest in, the premises. 

Whereupon, R. J. Brent, for defendant, 
prayed the court to instruct the jury, that the 
plaintiff cannot recover upon the demise of the 
said Joseph B. Ladd, if the title is shown to be 
out of him at the time of the demise. 
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But THE COURT refused to give that in- 
struction, being of opinion that tiie said oral 
declarations of the lessor of the plaintiff, were 
not competent evidence to show the title to be 
out of him; and if it were competent for the 
defendant to show the title to be out of the 
lessor of the plaintiff by parol declarations, 
those made by the plaintiff's lessor, as stated, 
were too vague to have that effect 

The defendant having given evidence tending 
to prove twenty years' adverse possession by 
himself and his father, under whom he claims; 

Mr. Bradley, for plamtiff, prayed the court to 
instruct the jury, that unless they should find 
from the evidence that Mr. Elliot, the defend- 
ant's father, originally entered into the posses- 
sion of the said lot, claiming to hold the same 
under color and dalm of title, either in his own 
right, or imder the said Charles Glover (who 
had purchased the lot at a tax-sale, and con- 
ti-acted to sell it to the said W. Elliot), and ex- 
clusive of any other right; or, that being in 
possession thereof, without the assent of John 
G. Ladd, the ancestor of the lessor of tbe plahi- 
tiff, he the said W. Elliot in his lifetime, more 
than twenty years before the 9th" of April, 1839^ 
(the day on which the count upon the new de- 
mise under Joseph G. Ladd was filed), set up- 
a color and claun of title either in himseff, or 
under the said Charles Glover, and exclusive 
of any other right, and that the said possession 
continued in himself and the defendant ever 
after; unless the jury shall find the said facts, 
the possession of the said W. Elliot in his life- 
time, and the possession of the defendant, are 
to be deemed and taken to be consistent with, 
and in subordination to the title of the lessor of 
the plaintiff, and do not constitute a defence 
to the present action. 

Which instruction THE COURT gave; and 
also, at the prayer of Mr. Coxe, the defendant's 
counsel, instructed the jury that they might in- 
fer from the circumstances so in evidence before 
them, that the title dauned by Charles Glover 
and, after October, 1818, by W. EUiot and the 
defendant, was adverse to the title of the said 
Ladd, in its inception, and during its continu- 
ance, and exclusive of the title of any other 
party. 

Mr. Coxe, for, defendant, then prayed the 
court to instruct the jury, in effect, that if the 
defendant and his father, under whom he claims- 
title, have held possession of the lot adversely 
to the title of the lessor of the plaintiff, more 
than twenty years before the '9th of April, 1839, 
when the new count was filed upon the demise 
of Joseph G. Ladd, the plahitiff is not entitled 
to recover upon that count. 

Which instruction THE COURT gave; MOR- 
SELL, Circuit Judge, doubting, and THRUS- 
TON, Circuit Judge, absent. 

The defendant, having given evidence that 
the lot was assessed in his name, that he paid 
the taxes on the lot for the years 1820 and 1821, 
but that the taxes beuig in arrear and unpaid 
for the years 1822 and 1823, it was sold for 
those taxes, and purchased by his agent, John 
Lessford, who received a deed from the mayor 
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" of Washington, and then made a deed of titie 
lot to the said W. Elliot, 

Mr. Coxe, for defendant; prayed the court to 
mstruct the jury that if they should believe 
that evidence in relation to the sale for taxes, 
the plaintifC was not entitled to recover. 

But THE COURT refused to give the in- 
struction, 

Mr. Cose, for defendant, then prayed the 
court in effect, to histruct the jury, that if W. 
Elliot ^reas in possession of tbe lot, claiming 
to hold the same in his own right, and adversely 
to any other person; and, with a view to fortify 
and secure his possession and title, he omitted 
to pay the taxes for 1822 and 1823; and that 
the premises were accordingly sold in 1S25 for 
the said taxes, after due notice and advertise- 
ment, and purchased at such tax-sale for his 
benefit, such purchase was lawful, and tlie de- 
fendant, claiming under the said W. Elliot, is 
fully protected thereby; and the plaintiff is not 
entitled to recover. 

Which instruction THE COURT refused to 
give. 

"Mr. Jones, for plaintiff, then prayed the comrt 
to instruct the jury, that if, when the taxes 
were assessed and in arrear as aforesaid, and 
when the lot was advertised and sold for taxes, 
as aforesaid, the said W- Elliot held the bare 
possession of the said lot, without evidence of 
any bona fide title in fee, at law or in equity, 
to the same, and that such possession was ei- 
ther adverse or tortious, as to the legal title 
and estate of the said John G. Ladd, or his 
devisee, the lessor of the plaintiff; or was sub- 
ordinate to such title and estate, and that the 
said Elliot, after having paid the said taxes so 
assessed for the years 1821 and 1822, pui-posely 
and deagnedly suffered the said taxes to fall 
in arrear as aforesaid, to the end of having the 
said lot so sold for such taxes, and of procuring 
the same to be bought in for him, with the in- 
tent, purpose, and design of clothing such his 
adverse and tortious, or subordinate po^ession 
with the legal estate, and of defeating and di- 
vesting the legal title and estate of the said 
John G. Ladd, or of his said devisee, then such 
sale for taxes, and such conveyances In execu- 
tion of such sale were inoperative so as to clothe 
such bare jwssession of the said EUiot with the 
legal estate, and thereby to divest and defeat 
the legal title and estate of the said J. G. Ladd, 
or his said devisee. 

Which instruction THE COURT gave. 

THE COURT decided, that if the plaintiff 
examines the account-book called for by him, in 
the possession of the defendant, he makes the 
book evidence for the defendant. 

Mr. Coxe, for defendant, further prayed the 
court to instruct the jury, in effect, that if the 
said Glover purchased the lot at a tax-sale in 
1812, and W. Elliot entered into and inclosed 
the same in 1815, or in the spring of 1816, 
claiming the same under a contract, verbal or 



written, with the said Glover; and the said W. 
Elliot, and the defendant claiming by con- 
veyance from him, has ever since held the 
same under indosure, claiming it as his own, 
then the plaintiff is not entitled to recover. 
Verdict and judgment for the defendant 
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The WILKESBARRE COAL & IRON CO.. 
129. 

[5 Ben. 482.] i 

District Court, S. D. New York. Jan., 1872. 

Demukrage. 

Cargo was shipped on a barge at Philadelphia 
to be brought to New York and there delivered 
to the ship L. The barge delayed on the voy- 
age to New York, and failed to deliver the cargo 
to the L. as soon as the shipper had conti-acted 
to deliver it to her, and he filed a libel against 
the barge to recover, as damages for the delay, 
demurrage for which it was alleged he had be- 
come liable to the L. Held, that, as it did not 
appear that any legal claim for demurrage ex- 
isted against the libellant in respect of any de- 
lay in putting on board the L. the cargo in ques- 
tion, or that any such demurrage had been paid, 
the libel must be dismissed. 

The libel in this case alleged that the libel- 
lant was under a contract with the ship Le- 
vanter to deliver to her, on or before April 
21st, 1869, certain machinery, the ship being 
in the port of New York, bound for Callao; 
that, on April 17th, he shipped the machinery, 
at Philadelphia, on the barge, to be carried to 
New York and delivered to the Levanter; that 
she wrongfully delayed, so that she did not 
deliver the machinery to the Levanter tiU 
April 28Eh; and that he thereby became hable 
to the owners of the Levanter for seven days' 
demurrage, at $115 a day, for which sum, as 
damages, he sought to hold the barge. 

T. Seudder, for libelant 
C. M. Da Costa and O. E. Bright for claim- 
ants. 

BLATOHFORD, Disti'ict Judge. In this 
ease a decree must be entered dismissing the 
libd, with costs, on the ground that it is not 
shown affiimatively by the libellant, that he 
paid anything for demurrage caused by the 
delay of the barge in transporting the machin- 
ery in question to New York. Although it is 
shown that he paid some demmTage to the 
chax'terers of the Levanter, yet it is not shown 
that any legal claim for demurrage in fact ex- 
isted against the libeUant, in respect of any 
delay in putting on board of the Levanter the 
machinery in question. 



WILKESON (STANTON v.). See Case No. 
13,299. 

1 [Reported by Robert D. Benedict Esq., and 
here reprinted by permission.] 



£29 Fed. Cas, page 1247] 

Case No, V7,GG2. 

WIIiKIE et al. v. TWO HUNDRED AND" 
FIVE BOXES OF SUGAR. 

[Bee, 82.] i 

District Court, D. Soutli Carolina. July, 1796. 

Derelict— PitorERTi Found at Sea. — Abasdox- 

MBST. 

No leDffth of time shall divest the original own- 
er of property found derelict at sea. It Ty-ill he 
restored upon payment of salvage according to 
■circumstances; unless there be proof of an in- 
tention to abandon wholly. 
[Cited in The Johli Wurts, Case No. 7,434.] 
[Cited in Eads v. Brazelton, 22 Ark. 499.] 

BEE, District Judge. The libel is filed 
against sundry articles claimed as derelict. 
The vessel out of which they -were taken, 
was found on the high seas, without any 
living creature on board; and is supposed 
to be Spanish. A claim is exhibited by the 
Spanish consul on behalf of the owners or 
insurers of a Spanish vessel called the St. 
Petre, belonging to subjects of the king of 
Spain. It is stated that the said brig, hav- 
ing encountered a violent storm at sea, was 
so much damaged as to compel the master 
and crew to abandon her. That they ac- 
cordingly quitted her, and were received on 
board of an American vessel belonging to 
Philadelphia, where they arrived in safety. 
The claim further states that the said brig 
afterwards drifted near the shore of North 
Carolina, and was carrieS. into some "port of 
that state; where the rest of the cargo was 
safely landed. 

In arguing the cause, it was strongly con- 
tended for the actors that this vessel had 
been so completely abandoned at sea as to 
become the property of the first subsequent 
finder. It was said that the owner of prop- 
erty might so cast it away as to relinquish 
his right; and that such was the case here. 
But, to constitute such a relinquishment, it 
must be shewn to be voluntary, and not 
caused by circumstances which .the first own- 
er could not control. If a case of this sort 
ever happened, the present is not like it. 
There is not a shadow of reason for suppos- 
ing that this vessel was abandoned volun- 
tarily. When the articles now libelled for 
were taken out, the vessel was a mere wreck: 
she had evidently been exposed to some 
dreadful tempest. If it were proved that she 
had been long in this condition, it would give 
no better right than would have accrued on 
the day subsequent to the abandonment of 
her. Cases were cited to shew the difference 
in regulating wreck and derelict, from the 
times of the Rhodians to the present . The 
laws of Rhodes did, indeed, give all wrecked 
property, cast on shore, to the lord of the 
soil, even though the owners were saved. 
But the Roman law was directly opposed 
to this; and the laws of Oleron make a dis- 

i [Reported by Hon. Thomas Bee, District 
Judge.] 
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tinction between wrecks where all on board 
had perished, and those where some living 
creature had reached land; probably be- 
cause, in the latter case, the original owner 
might be discovered. But if this was thought 
necessary formerly, it can hardly apply to 
modern times, when the marks of property 
are so much more numerous and clear. Mol- 
loy says that there is as it were a contract 
between those who are wrecked and those 
on land where the goods are cast, that the 
same shall be restored. And Lord Mansfield 
in the case quoted from 5 Burrows, 2738, as- 
serts that there never was a determination 
in the courts so contrary to the principles of 
law, justice, and humanity as the one now 
contended for. The same may be said of all 
the old cases from Molloy, Bracton, Briton, 
Postlethwaite, Domat, and others, respecting 
derelicts at sea. TN'hy should the owners of 
property suffer more on one element than on 
the other? Formerly, indeed, the probability 
of its being saved at sea was comparatively 
small, because fewer vessels then navigated 
the ocean. But at this day, when it is cover- 
ed with the ships of different nations, the 
chances of being met with are a thousand- 
fold greater, and the doctrine no longer 
should be maintained. Vattel calls it "the 
unhappy fruit of barbarism, which almost 
every where disappeared with it." Vatt 
Law Nat, 1, 23, 293. The case cited from 
Beaw. Les Mere. 147, is in point. The ves- 
sel there was abandoned at sea by the master 
and crew; yet the court of admiralty of Dun- 
ku'k gave salvage, and restored the rest In 
that case, as in the present, the abandonment 
was, perhaps, premature. That vessel did 
not go to pieces; and this brig drifted to the 
coast of North Carolina: for I have no doubt 
that she is the same that the Spanish consul 
describes. This is clear to me from a com- 
parison of the protest of Captain Basset, 
who carried the crew to Philadelphia, with 
that of Captain Wilkie, who met with the 
brig after she was abandoned. The former 
says that she was a brig, called the San 
Piero; that she was abandoned on the 4th 
August; that she appeared to him to be in 
a most dismal situation, her masts gone, and 
her rudder almost gone; that it was so 
broken as to be unfit for use, and incapable 
of repair; that the vessel leaked much, and 
that, in his opinion, the crew would have 
risqued then: lives by remaining longer on 
board. Wilkie says that he met wth the ves- 
sel on the. 19th of August; that she appeared 
to be either a ship or a brig; that she seem- 
ed to have lost her masts, though, when he 
boarded her, he found her mainmast and 
bowsprit standing. The head of the rudder 
down to the water's edge was broken off, 
and she had four feet water in her hold. In 
passing her stern he saw some letters, un- 
der the cabin windows, nearly effaced; but 
he supposed them to mean St. Peter. These 
different names of the same saint might, in 
so obliterated a state, appear a little differ- 
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ent to these two captains. Some of the ex- 
hibits state that the brig San Pedro drifted 
on the shore of North Carolina some time 
in the same month of August. She had been 
derelict fifteen days when WilMe found her. 
He towed her till the 22d, and then the 
hawser broke, and she parted in the night, 
at such a distance from the spot to which 
she drifted as might well be passed in the 
nine remaining days of August. 

From a yiew of all these circumstances, I 
am satisfied that this is the same vessel, 
and upon a comparison of this case with that 
of The Priscilla, decided by me three years 
ago, I see no reason to vary from the princi- 
ple established on that occasion. If I am 
wrong, an appeal to a higher tribunal will 
put at rest all difference of opinion upon a 
point of so much importance to the interests 
of commerce. 

I adjudge and decree that the proceeds of 
the sale of the articles mentioned in the 
libel, after deducting the usual charges, be 
divided equally between the actors and the 
former owners, if they shall duly authenti- 
cate their property within twelve months 
from this day. If not, let one moiety re- 
main deposited in the branch bank of this 
city to await the further order of the court. 
As there is a possibihty that this may be 
finally adjudged to persons not subjects of 
the king of Spain, I dismiss the claim of the 
Spanish consul; but without costs. 
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WILKINGS V. MURPHEY. 

[Bran. Col. Cas. 21; i 2 Hayw. (N. C.) 282.] 

Circuit Court, D. North Carolina. 1803. 

Limitation — New Promise by Administrator — 
Assumpsit— Joinder of Counts. 

1, Whether an admission of a debt of the intes- 
tate by an administrator, where the intestate has 
been dead more than three years, will take the 
case out of the statute of limitations, qurere? 

2. A count upon the intestate's promise, and 
upon that of the administrator to pay the debt of 
the intestate, may be joined. 

Plea, the act of limitations; replication, 
that the intestate assumed, and the evidence 
offered was that the administrator promised 
within three years. It was objected that 
such evidence was not that which the repli- 
cation offered, and therefore should not be 
received. To this it was answered that an 
admission of the debt by the administrator 
takes the case out of the act; and there is 
no other way of giving the evidence to the 
jury but under a replication such as this. 
If the replication should state a promise of 
the admintstrator, that would be a departure 
from the declaration, which states a prom- 
ise of the intestate. And you cannot in the 
declaration join a count founded on the prom- 

1 [Reported by Albert Brunner, Esq., and here 
reprinted by permission.] 
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ise of the administrator with that against 
the intestate. Such counts cannot be joined, 
the judgments upon them being different; 
the plaintiff's counsel cited 4 Term R, 3i7; 
H. Bl. 108, 110; e contra, was cited H. Bl. 
lOi. 

SIARSHALL, Circuit Justice, I doubt 
whether an admission of the debt by the ad- 
ministrator will take the case out of the act 
of limitations; for the admission presupposes 
a promise made within three years, and how 
can this be when the intestate has been dead 
ten years? If it were true that an admis- 
sion of the debt did take the case out of the 
act, and it could not be given in evidence 
at all unless allowed of upon such a repli- 
cation, I should think that a strong ai-gu- 
ment for admitting the evidence. But the 
premises are not correct; it is not true that 
a count upon the intestate's promise, and 
upon that of the administrator to pay the 
debt of the intestate may not be joined; the 
contrary is directly proved by the case cited 
from H. BL 104, where the administrator up- 
on an insimul eomputasset and promise 
thereon was held liable de. bonis testatoris. 
ThG other cases cited, which state that he is 
bound de bonis propriis, are where neither 
the consideration nor the promise arose after 
the death of the Intestate, and in the time of 
the administrator; here the promise was on 
a consideration arising in the time of the in- 
testate. The eases are reconcilable. 

The verdict founded on the admission of 
the evidence was set aside, and leave given 
to the plaintiff's counsel to add a count, the 
plaintiff paying costs up to this time. 
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Case No, 17,664. 

WILKINS V. DAVIS. 

[2 Lowell, .511; i 15 N. B. R. 60.] 

District Court, D. Massachusetts. Nov. 13, 
1876. 

Bankruptct — Discharge op Partner — Joint 
AND Separate Debts — Proof op Debts — Lia- 
bility OF Solvent Partner — Limited Part- 
nerships. 

1. If a member of a firm obtains his discharge 
in bankruptcy, he is released from hability for 
his joint as well as his separate debts. 

2. The partners of the bankrupt are bound by 
the discharge as well as the joint creditors. 

3. A joint creditor may prove against the sep- 
arate estate of the bankrupt, and may vote for 
assignee, examine the debtor, and object to his 
discharge. He cannot compete with the separate 
creditors in the distribution of separate assets, 
but will receive dividends from any joint assets 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.] 
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which the assignee may obtain, and from any 
surplus of the separate assets after the separate 
debts are paid. 
[Cited in Ee Webb, Case No. 17,317; Re Brick, 
4 Fed. 806.] 

4. The bankruptcy of one partner, ipso facto, 
dissolves the partnership, and the assignee is ten- 
ant in common with the solvent partner in the 
joint stock. 

[Cited but not followed in Crompton v, Conk- 

Img, Case No. 3,407.] 
[Cited m Curtis v. "Woodward, 58 Wis. 502, 17 

N. W. 331.] 

5. A court of equity may''give either the solvent 
partners or the assignee the settlement of the 
joint affaks. 

6. The assignee may recover at law or in equi- 
ty, as the nature of the case requires, from a sol- 
vent partner what is due from him by the arti- 
cles of copartnership. 

7. A statute of Massachusetts provides that 
limited partnerships may he conducted in the 
name of the general partner, and that the spe- 
cial partner shall be responsible for the capital 
contributed by him; and if, at the termination of 
the partnership, the assets are not sufficient to 
pay the partnership debts, he shall be responsible 
for all sums drawn out by him, with interest. A 
general partner in such a firm became bankrupt, 
with assets insufficient to pay the joint debts. 
Held, that his assignee could recover from the sol- 
vent special partner the sums withdrawn by bim 
during tlie continuance of the firm. 

8. Nutting V. Ashcroft, 101 Mass. 300, con- 
sidered. 

Action of contract by [O. W. Wilkins] the 
assignee in bankruptcy of the estate of C. W. 
Eaton to recover §3,545.49, alleged to be due 
from the defendant [G. P.- Davis]. Tlie par- 
ties waived a trial by jury, and submitted 
the case on the facts, agi-eed to be thus: The 
bankiTipt and the defendant were associated 
in a limited copartnership in the clothing busi- 
ness, which was to have terminated Oct. U, 
1875; the bankrupt was the general partner, 
and carried on the business in his own name; 
the defendant was the special partner, and 
contributed the whole capital in cash; during 
the continuance of the firm he drew out, as 
interest on his capital, the sums sued for in 
this action; the general partner became bank- 
rupt in July, 1875, the unpaid joint debts ex- 
ceeding the value of the joint assets by more 
than $3,500. Eaton, in his petition, described 
himself as a member of the firm, but asked 
for no decree against the defendant or the 
firm; and none was made. No notice of tlie 
petition -was given to the defendant; and the 
assignment to the plaintiff did not mention 
joint property, but was in the usual form (No. 
18), and included "all property of whatever 
kind, of which he (the banki-upt) was pos- 
sessed, or in which he was interested, or was 
entitled to have," on the day the petition was 
filed. The General Statutes of Massachusetts 
(chapter 56, § 8) provide that during the con- 
tinuance of a limited partnership no part of 
the capital stock thereof shall be withdrawn, 
nor any division of interest or profits be made, 
so as to reduce the capital stock below the 
sum stated in the certificate which the law re- 
quires to be made and recorded; and that if, 
during the continuance or at the termmation 
29f£d.cas. — 79 



of the partnership, the property or assets are 
not sufficient to pay the partnership debts, the 
special partners shall severally be held respon- 
sible for aU sums by them in any way re- 
ceived, withdrawn, or divided, with interest. 
The fom-th article of the agi-eement between 
the parties provided that they should divide 
profits and losses in the proportion of seventy- 
five pa- cent, to and by the special partner, 
and twenty-five per cent, to and by the banlc- 
rupt, except that in no event should the de- 
fendant lose more than the capital contributed 
by him and interest thereon, and the sums he 
may have withdrawn from the firm. The 
joint assets were included in the banki-upt's 
inventory, and had come to the possession of 
the assignee. The joint creditors had proved 
their claims. 

J.'r. Bullard, for plaintiff. 
B. li. M. Tower, for defendant. 

LOWELL, District Judge. I understand the 
defendant to admit that by the law of Mas- 
sachusetts, as applied to the facts of this case, 
he is liable for the sums mentioned in the dec- 
laration, but to deny that the assignee has any 
interest in them. It has been announced of 
late, chiefly in dicta, that all the members $f 
a firm must become bankrupt, in order that 
the assignees should be able to deal with the 
joint stock, or that a dischai-ge should be ob-. 
tamed from joint debts. In re.Little [Case No. 
8,390]; In re Winkens [Id. 17,875]; Hudgins 
V. Lane [Id. 6,827]. Such, however, is not the 
law, as I understand it. 

1. It has been settled for more than a cen- 
tury and a half, that, if one member of a 
fii-m becomes bankrupt and obtains his dis- 
charge, he, is released from all his debts, joint 
and separate. Ex parte Yale, 3 P. Wms. 24, 
note a. This leading case is the law of Eng- 
land to-day. Ex parte Hammond, 21 Wkly. 
Rep. 865. It has not been necessary to re- 
affirm it often; but the doctrine has been 
acted on and applied in various ways. Where 
the bankrupt was a member of a company 
which was for some pm-poses a partnership, 
the com-t extended the rule to him: Thomson 
Y. Harding, 3 O. B. (N. S.) 254. So the pro- 
ceedings and pleadings in such cases have re- 
peatedly recognized the law that one partner 
is discharged by his separate certificate; such 
as Bovill v. Wood, 2 Maule & S. 23; Noke v. 
Ingham, 1 Wils. 89; Booth v. Middlecoat, 6 
Bing. 445. In this last case, it does not dis- 
tinctly appear whether the bankrupt was a 
partner or a joint contractor; but the vexy 
absence of information upon the point shows 
it to be immaterial. See Lindl. Partn. 1027; 
Id. (2d Ed.) 1197; Colly. Partn. (5th Am. Ed.) 
§ 858; Mont. & A. Bankr. (2d Ed.) 748; 1 • 
Deac. Bankr. 797; Robs. Bankr. (2d Ed.) 554; 
Id. (3d Ed.) 596.^ If a creditor who had prov- 
ed his debt against a bankrupt paitner 
brought an action at law against the solvent 
members of the firm, and joined the bankrupt 
as a defendant, which at law he was boimd 
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to do, for reasons not now necessai-y to be 
stated, yet the lord chancellor would require 
roim to give secm'lty to the banki'upt against 
all damages and costs. Ex parte Read, 1 
Rose, 461; Bx parte Stanton, 1 Mont. D. & D. 
2.7rS; Ex parte Mills, 6 Ch. App. 594. Not 
only will the joint creditors be barred, but The 
baulaiipt's copartnex*s equally; because they 
may pay the joint debts, and prore against 
the bankrupt's estate the equitable debt aris- 
ing from any deficiency in his account. Wood 
V. Dodgson, 2 Maule & S, 195; Afflalo v. 
Fourdrinier, 6 Bing. 309; Butcher v. For man, 
6 Hill, 583. I have had such cases. That a 
joint creditor can prove under a separate 
bankruptcy, and will, therefore, be bound by 
the discharge, is fully admitted in the United 
States. The early case of Tucker v. Oxley, 5 
Oranch [9 U. S.] 34, went beyond this, 'and 
has been modified; but the general proposi- 
tion laid down by the court, that such a debt 
is provable, has never been impugned. It is 
recognized in oin: statute (section 5118): "No 
discharge shall release, discharge, or affect 
any person liable for the same debt for or 
with the bankrupt, either as partner, joint 
eonti'actor, or otherwise." Of similar lan- 
guage in the act of 1800 [2 Stat. 19], Marshall, 
0.* J., said that it removed all doubt on the 
subject ([Tucker v. Oxley] 5 Oranch [9 U. S.] 
40) ; and the authorities are as decisive as the 
.argument. The fact that joint creditors can- 
not prove against the separate estate might 
mislead a careless reader of some of the cases 
into an impression that they could not prove 
at all; but the true rule is that they may 
prove, and may vote for assignee, and be 
heard on the discharge, and examine ttie debt- 
or, and share any joint assets or any surplus? 
of the separate assets. Heath v. HaU, 4 
Taimt 328; Ex parte Crisp, 1 Atk. 133; Crispe 
V. Perrit, Willes, 467; Ex parte Parlow, 1 
Rose, 421; Ex pai-te Elton, 3 Ves. 238; Will- 
son V, Gomparts, 11 Johns. 193; Barclay v. 
Phelps, 4 Mete. (IMass.) 397. 

2. It is equally weU settled, and is a neces- 
sary part of the theory, that the bankruptcy 
of one partner dissolves the partnership, ex- 
cepting for the purpose of closing the joint 
affairs, aod that the assignee is tenant in 
common with the solvent partner of the joint 
stock. It usually happens that the latter will 
be in possession of the stock, and this will 
not be disturbed, excepting for good reasons; 
and, on the other hand, if, as in this case, the 
assignee is in possession, that will not be dis- 
turbed without good cause. A court of equity 
has undoubted power to intrust either the 
solvent partner or the assignee with the ex- 
clusive control of the settlement; but if no 
order is made, the assignee having possession 
will go on and collect the joint assets, and 
pay the joint debts, by way of dividend, to 
those creditors who come in and prove. See 
West V. Skip, 1 Ves. Sr. 239; Button v. Mor- 
rison, 17 Ves. 193; Murray v. Murray, 5 Johns. 
Ch. 60; Parker v. Muggridge [Case No. 10,743J; 



Ayer v. Brastow [Id. 682]; Amsiuck v. Beau, 
22 -Wall. [89 U. S.] 395. 

It is argued that the assignee of one partner 
cannot interfere with the alBfau's of the firm, 
unless the decree of the court 'expressly con- 
fers upon hin" such a right. But no such 
point was taken in any of the cases above 
mentioned. On the contrary, the facts in all 
of them simply show that one partner was 
bankrupt. This, of necessity, disposes of all 
his property; and one part of that is his in- 
terest in any firm, of any nimiber of fii*ms, of 
which he was a member. It seems to be 
thought that one may be bankrupt and not 
banki-upt at the same time; bankrapt as an 
individual, and not so as member of a firm. 
This is impossible. A man may be bankrupt 
when the other members of his firm are sol- 
vent, and when the joint assets are in excess 
of the joint debts, because he may owe sepa- 
rate debts beyond the amount of his separate 
property added to his share in a solvent joint 
business. I have had such a case; and the 
assignee very properly made a settlement with 
the solvent partner, by which the joint debts 
were paid by the latter, and the value of t£e 
bankrupt's interest in the firm was paid over 
to the assignee for distribution among liis sep- 
arate creditors. If the balance had been 
against the bankrupt, the solvent partner, up- 
on paying the joint debts, could have proved 
for it, and have received a dividend from the 
separate estate, as I have already shown. 
But the partner would be no less bankrupt in 
either case, and his assignee would have no 
other or different title, so far as his estate 
was concerned, than if all the members of the 
firm were bankrupt; though, of course, the 
settlement would be much easier with an en- 
tirely solvent partner than with one who was 
embarrassed, though not bankrupt; and the 
assignee might be obliged in the latter case to 
take upon himself a large part of the settle- 
ment of the joint affairs, or the whole of it, 
under the direction of a court of equity. 

It is said that some of the remarks of the 
learned judge who delivered the opinion of the 
court in Nutting v. Ashcroft, 101 Mass. 300, 
assert that the assignee of the general partner 
acquires no interest in the joint stock, unless 
the firm is adjudged banlcrupt after notice to 
the special partner. Those observations were 
not necessary to the decision, which was that 
the assignee of one partner could not sue the 
other partner in trover for joint stock. I can 
see no propriety in notifying a solvent partner 
of the petition of his copartner, nor any stand- 
ing he would have to oppose or assent to the 
I decree. Nor is it proper or lawful to adjudge 
a firni bankrupt which consists of a bankrupt 
general partner and a solvent special partner, 
nor is it material whether the firm, as such, 
is able to pay aU its debts or not. The decree 
against the general partner necessarily in- 
cludes his interest in the joint stock, for the 
simple reason that it is his. If it were not so, 
he might obtain his discharge, and then pocket 
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his sliare of the surplus of bis solvent joint 
business, if it happened to be solvent, leaving 
his separate creditors discharged, but not paid, 
an injustice wliich the law does not permit. 
Nutting v. Asheroft, ubi supra, appears to have 
been argued for the plaintifE on the assump- 
tion that the assignee of a general partner 
succeeds to his sole right to manage the joint 
affairs; which cannot be admitted. The bank- 
ruptcy dissolves the partnership, and I sup- 
pose the solvent special partner has the same 
right to wind up the affairs which a general 
pai-tner would have, which Is, to deal with 
such joint stock as he happens to have in his 
possession, with a like right in the assignee 
of the special partner, subject as to both, to 
the decree of a court of ecLuity, if applied for 
and necessary. This being so, the decision in 
Nutting V. Asheroft was clearly right, because 
the action was trover, and neither tenant in 
common can maintain that action against the 
other; but the reason given, that the bank- 
rupt had not assigned his interest in the joint 
stock, I cannot assent to; it contravenes all 
the cases above cited, is inadmissible in prin- 
ciple, and contrary to the very words of the 
assignment which conveys all his estate. 

A rule of this court, as of several other dis- 
trict courts, requires the banlirupt to include 
Iiis joint creditors in his schedules, in order 
that they may be notified and may prove their 
debts, and share in the joint assets and in any 
surplus of the separate assets, and esercise 
the right of examination, &c., as they may be 
advised. All this has been done here; and, 
besides, the inventory includes all the joint 
assets, because they were aU in the hands of 
the general partner. If they had not been, he 
would merely have-said, "My interest in such 
a firm, the joint property being in the posses- 
sion of my partner B." His assignee's title 
would be the same in either case, though his 
right of possession would not. 

3. The remaining question is, whether an 
action at law in the nature of assumpsit will 
lie to recover the sums which the special part- 
ner had drawn out while the firm was gomg 
on. The statute says that he shall be respon- 
sible for them, but does not say to whom. The 
articles of copartnership follow the statute 
to the extent of three-quarters of the losses. I 
suppose it to be dear that if the general part- 
ner had remained solvent, but the joint busi- 
ness had been unsuccessful, so that these sums 
were needed to make good the defendant's 
share of the loss, the general partno:, if he had 
paid all the joint debts, and there were no 
question of accounts, could, by the law of Mas- 
sachusetts, have maintamed an action at law 
for this amount If partnership accounts were 
to be settled, the general partner must go into 
equity; and if he refused to bring such a suit, 
and had not paid the joint debts, the creditors 
might bring one. So far, I apprehend, there 
is no dispute. If, the general partner remain- 
ing solvent, only a part of these sums were 
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necessary to make up the defendant's share of 
loss, whether the creditors could compel him 
to pay them, without first resorting to the solv- 
ent partner, I do not know; but as they must 
join both partaers in a suit in equity, the 
court could regulate that matter. The as- 
signee, who succeeds to the rights of the gen- 
eral partner, might, undoubtedly, in some form 
of suit, oblige the defendant to make good 
whatever the partnership articles call for, 
which is three-quarters of the losses; and, up- 
on the whole, I am of opinion that he can, upon 
some terms, represent the creditors likewise, 
and sue for the other quarter part. If the 
whole siun is clearly and admittedly requisite 
to- make up the capital, according to the stat- 
ute, the assignee may maintain an action at 
law for its recovery; if there are disputed ac- 
counts, he must proceed in equity. 

If a corporation is bankrupt, and the share- 
holders are liable to definite assessments, 
which the corporation had the power to lay, 
the assignee may lay them, under the direction 
of the court, and may recover the amoimts 
of the shareholders. If, on the other hand, 
the right of recourse against shareholders 
is given to the creditors independently of and 
adversely to the corporation, and especially if 
the creditors must work out their rights by a 
bill in equity, and different creditors have 
different rights depending upon the date of 
their debts, or upon estoppels applying only 
to a part of them, it might be impossible that 
aU these equities could be worked out through 
the assignee. The authorities upon this pomt 
are not very dear; but. I take the law to be 
that the assignee has aU the rights and powers 
which are given to the whole body of creditors, 
or to the whole of any one class of creditors, 
whether at law or in equity, and may main- 
tain any suit for which, for instance, a gen- 
eral creditor's bill would lie, and this exclu- 
sively of the creditors themselves. 

In this case, the assignee has all the assets. 
No application has been made to this court 
in equity to restrain his proceeding; no ob- 
jection is taken to it: he can and wiU dis- 
tribute all the apparent assets; and I see no 
objection, and can think of none, to his recov- 
ering those he now sues for. In an ordinary 
case, the assignee must join the solvent part- 
ner as a pLiintiff in a suit for assets; but here 
the defendant is the solvent partner; and 
either the assignee may maintain a suit, or it 
must be left to a creditor's bUl, to which the 
assignee must be a party on the one side "or 
the other, in order that he may show whether 
these simis are necessary to make up the de- 
ficiency, and that he may protect the interests 
of the separate creditors. It wiU be observed 
that the court of bankruptcy has full power to 
impose upon the assignee any terms, such as 
giving bond, that may be necessary to secure 
the rights of all parties. 

If no order of this kind is asked for. the en- 
try will be "judgment for the plaintiff." 
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"WILKINS T. JORDAN. 

[3 Wash. O. O. 220,] i 

Circuit Court, D. Pennsylvania. April Term, 
1813. 

PuACTicE IN Equity — NoMiXAL Defendant— Ax- 

SWRU OXDER COJIMISSION — DISSOLUTION 

OF Injunction — Notice. 

1. Under special circumstances, as if the de- 
fendant in a bill for an injunction be merely 
nominal, the court will, on the application of 
the party really interested, though not a party 
on the record, direct the answer of the nominal 
party to be taken under a commission; and no- 
tice of such an application to the court, is not 
necessary. 

2. Notice of a motion to dissolve an injunction 
must be given, unless the cause has been set 
down for dissolution, in a reasonable time be- 
fore the motion is made. 

The complainant filed a bill in this court, 
praying an injunction against a judgment 
obtained here— which was granted. The de- 
fendant foi-warded his answer, and after- 
wards an amended answer, in which he states 
that he had, long before the institution of 
the action at law in his name against the 
complainant, assigned over to one West all 
bis right and title, claim and demand, against 
the complainant; and that the suits at law 
were instituted by said West, and carried 
on at his expense;— that he made also a gen- 
eral assignment of the residue of bis prop- 
erty, for the benefit of all bis creditors, to 
whom be delivered over bis books, and of 
course cannot give a distinct answer to many 
of the allegations in- the bill. Upon an affi- 
davit of West, that these answers are not full 
and satisfactory, and a suggestion that they 
bad not been fairly taken, a motion was made 
for a commission to take the defendant's an- 
swer. 

WASHINGTON, Cu-euit Justice. This mo- 
tion is not objectionable on account of its 
novelty, as we know that in England, an- 
swers taken in the country are always un- 
der a dedimus potestatem to commissioners. 
The practice in this country, so far as we are 
acquainted with it, is otherwise; nor should 
we like to adopt, generally, that wMcb pre- 
vails in England. But when the defendant 
is merely nominal, and has not the means, 
and probably might not have the inclination, to 
give as full an answer as the case admits of, 
and the interest of the party really interested 
demands, "we should think it entirely proper 
to issue a commission, upon" the application 
of the real party in the cause; particularly 
■when it is considered, that if the answer be 
insufficient, the complainant alone has the 
power to except— which he will never do, if 
the answer, suits his purpose. As the plain- 
tiff, if be means nothing but what is fair, 
(and in this case we see no x'eason for sus- 



1 [Originally published from the MSS. of Hon. 
Bushrod Washington, Associate Justice of fixe 
Supreme Court of the United States, under the 
supervision of Richard Peters, Jr., Esq.] 



pecting the contrary,) cannot possibly be 
injured by the defendant's answer being ta- 
ken under a commission, no notice of such a 
motion is necessary. But the motion to dis- 
solve the injunction in part, cannot be listen- 
ed to -without a previous reasonable notice, 
either in -writing, or by setting it down for 
that purpose, a sufficient length of time be- 
fore the motion is made, to allow the com- 
plainant to take affidavits to support bis bill. 
In this ease, we shall direct a commission 
to issue for the reasons before mentioned, and 
not on account of any alleged impropriety of 
conduct in the plaintiff or his agents. Were 
this the only ground for such a motion, we 
should require notice to the adverse party, 
that he might be prepared with counter-affi- 
davits, if be thought proper. 



iVILKINS (JORDAN v.>. 
526 and 7,527. 



See Cases Nos. 7,- 
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WILKINS V. WRIGHT et al. 

[6 McLean, 340.] i 

Circuit Court, D. Ohio. April Term, 1855. 

Deeds of Trust and AIortgaqes — Fokeclosuiie. 

1. The distinction between a deed of trust and 
a mortgage, is somewhat technical. 

[Cited in Bingham v. Frost, Case No. 1,413.] 
[Cited in Pahner v. Mason, 42 SXich. 152, 3 N. 
W. 948.] 

2. Before a default in payment, the property 
mortgaged may be sold on execution as the prop- 
erty of tile mortgagoi". 

3. This cannot be done under a deed of ti-ust. 

4. To perfect a title undei: a mortgage, a judi- 
cial sale must be had. 

5. Under a deed of trust, a sale is not required. 

6. So nearly are these instruments assimilated, 
that different minds may come to different con- 
clusions in regard to the character of the same in- 
strument. 

In equity. 

Messrs. Andrews, for plaintiff. 
Mr. Parker, for defendant. 

McLBAN, Circuit Justice. The lessee of 
plaintiff are heirs at law of Diana Rapelye, 
deceased, and claim under a deed to their 
ancestor from Josepb Evans, dated 19tb June, 
1817. Defendant's title is under a later deed 
from Evans. The case turns on the char- 
acter of the deed to Rapelye. On its face 
this deed is absolute. But the following in- 
dorsem'ent is made upon it; 'Tt is perfectly 
understood between Diana Rapelye and Jo- 
seph Evans, that the said Diana is to hold the 
within mentioned tracts of land, as a deed 
of ti-ust, for the said Josepb Evans, and as 
security for ber, until be pays the five hun- 
dred and the one thousand dollars with in- 
terest, wbicb he has given bis notes for," 

1 [Reported by Hon. John McLean, CircuiJ 
Justice.] 
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&c. If the notes were not paid at the time 
specified, "the said Diana will have full pow- 
er to sell or to act as she thinlis proper; but 
the said Evans is to have the privilege of 
selling the lands, at any time within the 
period specified in the notes, but the notes 
to be taken up before the deed is returned; 
the interest on the notes are included, but if 
taken up before due, then the interest to be 
deducted from the date." Notes were drawn 
payable in two and four months. If the 
notes should be paid, then "the deed for the 
land to be again made to Evans, free from 
all incumbrances whatsoever." 

The question arises whether the above 
deed, with the indorsement, is a deed of trust 
or a mortgage. If it be a mortgage, before 
forfeiture it may be sold on execution against 
the mortgagor, subject to the mortgage. But 
if it be a deed of trust, nothing remains in 
the grantor which can be reached by execu- 
tion. If it be a mortgage, on the payment 
of the money the title reverts to the mort- 
gagor. But if it be a deed of trust, a recon- 
veyance of the land is necessary. In either 
case, the land is a security for the money. 
But under the mortgage a sale would be 
necessary to perfect the title in the mort- 
gagee or in any other person. But if the in- 
strument be a deed of trust, the fee stands 
vested in the grantee, and no sale is neces- 
sary. 

The distinction between a deed of trust 
and a mortgage, is somewhat technical, and 
In many cases different .minds migtit incline 
to the one character or the other of the same 
instrument. The parties in this case call the 
instrument a deed of trust, and provide that 
on the payment of the money, the title should 
be reeonveyed to the grantor, free from all 
incumbrances. This is "not the language of 
a mortgage, which provides that, on the pay- 
ment of the money the conveyance should 
be of none effect. From expressed language 
of the parties, they would seem to have con- 
sidered the instrument as a deed of trust. 
And as this kind of instrument best Secures 
the right of the grantee, we may presume 
the form was adopted with that view. 

Upon the whole, we think the instrument 
may be considered as a deed of trust, but 
we decide nothing more. Any equitable 
rights which the defendants may have, are 
neither shown nor considered in the case. ■ 



Case No. 17,667. 

In re WILKINSON, 

[3 N. B. R. 286 (Quarto, 74); i 2 West. Jur. 350; 
16 Pittsb. Leg. .T. 237.] 

District Comrt, E. D, Missouri. Nov., 1869. 

Baskhvptot — Dischauge. 

It is the duty of the court to refuse a discharge 
to the bankrupt where, upon an inspection of the 

1 [Reprinted from 3 N. B. R. 286 (Quarto; 74) 
by permission.] 



record, it appears that he has done those acrs 
which prevent his receiving a discbarge, although 
no objections are interposed by creditors. 
[Cited in Re Antisdel, Case No. 490.] 

[In the matter of Joseph L. Wilkinson, a 
bankrupt.] 

PER CURIAM. The bankrupt applied to 
be finally discharged, no objection being in- 
terposed by creditors. The court, upon in- 
specting the record of the bankrupt's exami- 
nation by the assignee, discovered that since 
the passage of the act the bankrupt had lost 
a large sum of money at gambling. The dis- 
charge was refused, the court holding that it 
was its duty to examine the record before 
granting a discharge, and if it appeared that 
the bankrupt was not entitled thereto, to re- 
fuse it,- although creditors interposed no ob- 
jection. 
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WILKINSON V. BABBITT. 

[4 Dm. 207.] 1 

Circuit Court, W. D. Missouri. 1877. 

United States as a Preferred Creditor — 
Subrogation. 

The complainant, as coUeetor of internal rev- 
enue, held not entitled, by way of subrogation, 
to the rights of the United States as a preferred 
creditor. 

[Cited in Dorian v. City of Shreveport, 28 Fed. 

295; German Bank v. U. S., 148 U. S. 581, 

13 Sup. Ct 705.] 
[Cited m Goble v. O'Connor (Neb.) 61 N. W. 

135.] 

This was an appeal from a decree of the 
district court [of the United States for the 
Western district of Missouri] sustaining a de- 
murrer to the bill of complaint and dismiss- 
ing the bill. [Case unreported,] The bill 
charged that the defendant [James 0. Bab- 
bitt] is the assignee in banlcruptey of the 
Union German Savings Bank; that the bank 
had been adjudged a bankrupt April 3d, 
1873; that at the time of the bankruptcy 
there was on deposit in the bank $1,062.62, 
moneys belonging to the United States, which 
had been placed there by one Voede, who, at 
the time of such deposit, was a deputy col- 
lector under the complainant [C. B. Wilkin- 
son], who was collector of internal revenue; 
that the moneys so deposited were moneys 
arising from collections of internal revenue. 
The complainant, as required by law, paid 
the aforesaid sum into the treasury. The 
complainant, in his bill, claimed that by the 
deposit of the money in the bank he became 
the surety of Voede, and of the bank to the 
United States; and that the United States, 
until the 3d of April, 1873, had a cause of 
action against tjie bank and Voede; and that, 
by virtue of the payment of the said sum of 
?1,062.62 to the United States by complain- 
ant, he became entitled to the preference of 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 
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the United States as against tlie bank, and 
asked to tie so subrogated as a preferred cred- 
itor. The defendant demurred. 

James S. Botsford, for appellant. 
Henry Flanagan and H. N. Ess, for re- 
spondents. 

DILLON, Circuit Judge. The deposit of 
the money by Voede in the Union German 
Savings Bank was the act of complainant; 
the deputy, Tvho is his appointee, authorized 
hy law, derives the breath of life from the 
collector— is appointed by, and receives his 
pay from, and is removable at the pleasure 
of, the collector. The deposit of money in 
the bank did not create the bank the princi- 
pal debtor, and the complainant the surety. 
The various sections of the internal revenue 
act of 1862 [12 Stat. 432] show that the col- 
lector is the only person known to the law 
as the custodian of the revenue collected, un- 
til it is paid into the proper depository. 
While the doctrine of subrogation, which en- 
titles the surety to all of the liens and securi- 
ties of the creditor, on paying the latter the 
debt of the principal, is fully recognized in 
equity, and in certain cases at law, this is 
not a case for its application, and complain- 
ant is not entitled to be subrogated to the 
rights of the United States as a preferred 
creditor against the bank; and, moreover, un- 
der the acts of congress, the deposit of the 
money in the bank, by Voede or Wilkinson, 
was positively forbidden, and the deposit 
there was unlawful. The complainant, there- 
fore, is not in a position to ask the aid of a 
court of equity to give him the fruits of an 
unlawful act, and to do so would encourage 
other officers in the violation of the law. Af- 
firmed. 
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WILKINSON et al. v. BARNARD et al. 

[9 Ben. 249.] i 

District Court, S. D. New York. Nov., 1877. 

Bankroptct — Enjoiking Pkoceedixgs in State 
Courts. 

B. & Co. had possession of a sealed package 
which, and its contents, the wife of a banlirupt 
claimed to own. The trustees in bankruptcy 
claimed the package and its contents, as assets 
of the bankrupt, and notified B. & Co. of their 
claim. The wife brought a suit in a state court, 
against B. & Co., after demand and refusal, to 
recover damages for the conversion of the prop- 
erty. The trustees, having been refused permis- 
sion, by the state comt, to be substituted for B. 
& Co., as defendants, brought a suit in equity, in 
this court, against B. & Co. and the banlirupt 
and his wife, to obtain a determination as to the 
ownership of the package and its contents, and 
applied for an injunction to restrain the wife from 
prosecuting said suit in the state court, during 
the pendency of the suit in this court: Held, that 
the injunction should be granted. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



In equity. 

Davies, Work, McNamee & Hilton, for 
plaintiffs. 
Man & Parsons, for defendants. 

BENEDICT, District Judge. This action is 
brought by [Alfred Willcinson and George 
C. Peters] trustees in bankruptcy against 
Samuel W. Barnard, one of the bankrupts, 
Cordelia C. Barnard, the wife of that "bank- 
rupt, and the members of the firm of Bound 
& Co., for the purpose of obtaining, at the 
hands of this court, a determination in re- 
spect to the ownership of the contents of a 
certain sealed package in the hands of the 
defendants Bound & Co., which package, the 
trustees in bankruptcy claim, contains prop- 
erty belonging to the bankrupt, Barnard, 
and forming part of the assets of the bank- 
rupt's estate, but which the wtCe of the bank- 
rupt claims belongs to her. Prior to the com- 
mencement of this action the trustees in 
bankruptcy notified Bound & Co., the de- 
pository of the package, that the same was 
claimed by them as trustees of Barnard, and 
forbade the delivery of the bos to any other 
person. Mrs. Barnard also laid claim to cer- 
tain securities and moneys alleged by her to 
be in the package and, her demand therefor 
on Bound & Co. having been refused, she 
brought a suit against Bound & Co., in the 
superior court of the city of New York, to re- 
cover damages for conversion of the property. 
Thereupon, the trustees in bankruptcy ap- 
plied to the state court to be substituted afe 
defendants in the action of Mrs. Barnard, and 
to be allowed to defend the same, which ai)- 
plication was denied. This action was then 
instituted, and, all the parties thereto having 
duly appeared, it now comes before the court, 
upon an application for an injunction to re- 
strain the defendant Cordelia C. Barnard from 
prosecuting her said action against Bound & 
Co., in the superior court, during the pen- 
dency of this action. 

The propriety of granting such an injunc- 
tion is strenuously disputed, as is also the 
power to grant it. The statement of the 
case, however, seems to me to be sufficient to 
show the propriety of enjoining the suit in 
the state court, provided this court has the 
power to do so. The defendants Bound & 
Co. make no claim to the ownership of the 
package, and are placed in the position of 
being required to defend two actions, simply 
because the trustees in bankruptcy claim to 
be entitled to the property as part of the 
assets of a bankrupt. This claim is one prop- 
erly to be determined in this court, and it is, 
at least, doubtful whether any other court 
has jurisdiction to determine it. The pres- 
ent action is, therefore, properly brought, and, 
if so, equity would seem to require that the 
defendants here should not be compelled to 
litigate the same question in the tribunals of 
the state. Full authority, not only for the 
action, but also for the interposition of the 
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court to restrain the prosecution of the suit 
in the state court, is found in the case of 
Kellogg V. Russell [Case No. 7,666]. In that 
case there was an application for an injunc- 
tion to restrain the prosecution of an action 
in a state court, brought by a third party, 
claiming to be the owner of certain proper- 
ty by transfer from the bankrupt, to recover 
damages of the marshal for the taking by 
the marshal of the property in dispute and 
delivering it to the assignee in bankruptcy. 
The application was made in an action 
brought by the assignee and the marshal 
against the banki-upt and his transferee, the 
plaintiff in the state court, to determine the 
validity of the claim of the transferee to be 
the owner of the property in dispute; and it 
was there held by Judge Woodruff, that 
such an action was properly instituted by 
the assignee in bankruptcy, and that the pow- 
er to entertain it involved the power to em- 
ploy an injunction to preserve the rights, in- 
terests and equities of all parties-, and it was 
declared proper to restrain, by injunction, the 
suit in the state court, not with the direct 
object of protecting the marshal as an offi- 
cer of the court, but because the prosecution 
of the suit in the state court, although in 
form a simple action for damages, proceeded 
upon a claim of property, which claim it was 
the right and duty of the assignee in bank- 
ruptcy to contest. 

The distinction sought to be drawn between 
that case and the present, that there the prop- 
erty itself was involved, while here the ac- 
tion in the state court does not seek to dis- 
turb the possession of the property, is not 
seen to exist. In that case, as here, the action 
in the state court was to recover damages for 
the conversion of property. There, as here, 
the action sought to be restrained was 
brought by a third party, making claim to 
be the owner of property alleged to belong 
to the bankrupt There, as here, the assignee 
brought an action in equity, to determine the 
title to the property, and there the action at 
law was restrained. The only difference be- 
tween that case and this is, that here the 
property, instead of being seized by the mar- 
shal, has, by the notice of the trustees, been 
detained in the hands of a mere depository, 
and, consequently, the suit in the state court 
is against the depository instead of against 
the marshal. This circumstance creates no 
distinction. In principle, the cases are iden- 
tical, and the decision of Judge Woodruff is 
an authority in support of the application 
under consideration. 

If this action were instituted for the sole 
purpose of preventing a multiplicity of suits, 
the case would be different, and section 720 
of the Revised Statutes would apply, but 
from that provision, as amended by the Re- 
vised Statutes, injunctions authorized by the 
bankrupt laws are expressly excluded. The 
injunction here sought is authorized by the 
law relating to proceedings in bankruptcy. 
The question involved relates to property 



claimed to be part of a bankrupt's estate; and 
the result of the proceeding instituted in the 
state court depends upon the same question. 
There can, therefore, be no .doubt as to the 
power of the court to interfere by way of in- 
junction. The case cited is decisive as to the 
propriety of exercising the power in this in- 
stance. I am, therefore, of the opinion that 
the plaintiffs are entitled to an injunction. 

There is a slight irregularity in the prac- 
tice, for the terms of the order to show 
cause are hardly broad enough to support 
an order for an injunction, but, as the argu- 
ment on both sides has been principally ad- 
dressed to the question of an injunction, that 
question has been considered. If, for any 
reason, it is desired by any of the parties to- 
have this irregularity corrected, the correc- 
tion can be made, and the entry of an order 
for the injunction will be delayed until a 
new order to show cause is obtained or a no- 
tice of motion ^.s given. 



Case ]Sro. 17,670. 

WILKINSON et al. v. DOBBIB et al. 

[12 Blatchf. 298.] i 

[Circuit Court, N. D. New York. Sept. 1, 1874. 

Appointment of Receivers — Pkeliminart In- 
joxotios— piibading— multifahiousness. 

1. W,, trustee of a bankrupt, filed a bill in equi- 
ty, setting forlii that P., the bankrupt, had own- 
ed a vessel, and had made a preferential transfer 
of an imdivided half of it to S., who had transfer- 
red it to G-., and he to T., each transferee having 
knowledge of the fraudulent character of the orig- 
inal transfer. The hill set forth, that, if T. had 
any interest in the vessel, there was an krecon- 
cilable difference between the plaintiff and T. in 
regard to the management, disposition and naviga- 
tion of the vessel, and that T. had forcibly seized 
the vessel from the possession of the plaintiff. 
The prayer of the bill was, that the transfers be 
adjudged void, and for a temporary injunction 
and a receiver, and, if T. should be adjudged 
a part owner, for an accounting, and a sale of the 
vessel, and a distribution of the proceeds. The 
plaintiff moved for an injunction and a receiver. 
P., S., G. and T. were defendants in the bill, and 
denied all fraud: ETeZtJ, that the motion piust be 
denied. 

2. An injunction will not be granted, or a re- 
ceiver appointed, where it is not apparent that 
the ultimate determination of the suit in favor 
of the plaintiff is reasonably probable. 

3. The bill should aver joint ownership in the 
plaintiff and T., to warrant preliminary relief. 

4. If it did aver such joint ownership, it would 
be multifarious, as asldng, also, to ^set aside the 
transfers as fraudulent. 

In equity. This was a motion for a pre- 
liminary injunction and the appointment of 
a receiver. The bill set forth the appoint- 
ment of the plaintiffs [Alfred Wilkinson and 
others] as trustees of the estate and effects 
of White, Barnard & Page, who were adju- 
dicated bankrupts on the petition of creditors, 
filed on the 24th of July, 1873, and that an. 
assignment by the bankrupts, pursuant to 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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law, of all their estate, real and pei-sonal, 
Tvas made to the plaintiffs. It then stated: 
"That, for some time prior to the 22d of 
April, 1873, the defendant Alanson S. Page, 
one of the bankrupts, -was the registered 
owner of the vessel called the Alanson Sum- 
ner," but that, in fact, the said vessel was 
the property of all of the bankrupts, and had 
been purchased with their money. It then 
alleged, that, on or before the 21st of Jan- 
uary, 1873, Page made a fraudulent and 
preferential transfer of an undivided one- 
half of said vessel to the defendant Sallie F, 
Dobbie, and she subsequently made a trans- 
fer of the same to the defendant Gilchrist, 
and he to the defendant Thomas Dobbie, and 
that each of these transfers was made with 
full knowledge of the fraudulent and prefer- 
ential character of the original transfer. Aft- 
er stating fully the facts showing the fraud- 
ulent character of these transfers, the bill 
proceeded as follows: "And your orators 
further show, that, in case it should be held 
and decided by this honorable court that the 
said Thomas Dobbie has any interest what- 
ever in the said vessel, your orators allege 
that there is an irreconcilable difference be- 
tween your orators and the said Thomas 
Dobbie, in regard to the management, dis- 
position and navigation of said vessel," par- 
ticularizing this allegation by setting out in 
detail, that, while the plaintiffs were in the 
peaceable and exclusive possession of said 
vessel, said Thomas Dobbie forcibly and riot- 
ously dispossessed the plaintiffs and took ex- 
clusive possession of the same. The prayer 
for relief asked that said transfers be ad- 
judged fraudulent and void, and for a decree 
that the plaintiffs are the sole owners of said 
vessel, and for a temporary injunction and a 
receiver, and in the event that the court 
should adjudge that the said Thomas Dobbie 
was a part owner of said vessel, "that an ac- 
counting may be had between the parties 
who may be found to own said vessel, the 
vessel sold, and the proceeds distributed ac- 
cording to the interests of the parties." Upon 
this bill, and affidavits, and upon affidavits 
and exhibits on the part of the defendants 
fully denying all the averments of fraud, 
and averring that they had a valid title to an 
undivided half of the vessel, the motion was 
presented. 

Henry E. Davies, William O. Ruger, and 
Charles T. Richardson, for plaintiffs. 

Albertus Perry and William A. Poueher, 
for defendants. 

WALLACE, District Judge. So far as this 
motion is predicated upon the alleged fraud- 
ulent or preferential transfer of the vessel, 
the complainants should not prevail upon the 
facts as they appear upon the hearing. An 
■Injunction will not be granted, or a receiver 
appointed, where, upon the hearing of the 
motion, it is not apparent that the ultimate 
determination of the suit in favor of the com- 



plainants is reasonably probable. The de- 
fendants fully meet and deny all the al- 
legations of the bill as to this branch of the 
case, and support their denial by affidavits 
and exhibits which strongly corroborate it. 

Upon the argument, reliance was mainly 
placed upon the ground that the complain- 
ants and Thomas Dobbie are joint owners of 
the vessel, between whom irreconcilable dif- 
ferences exist, of such character as to justify 
equitable interference and appropriate pre- 
liminary relief. The affidavits upon the part 
of the defendants show, that Thomas Dobbie 
and the complainants are joint owners of the 
vessel; but, objections fatal to any relief to 
the complainants upon this ground arise upon 
their bill. The bill does not aver that the 
complainants and Thomas Dobbie are such 
joint owners, or that the complainants have 
any interest except such as exists because 
the transfer by Page was fraudulent. It 
does aver, that, at and prior to the 22d of 
April, 1873; the bankrupts were the owners 
of the vessel, and that, at a subsequent time 
specified, a half interest was transferred, 
which Thomas Dobbie now claims to own, 
thereby raising the inference that the other 
half was not transferred and became the 
property of the complainants. As a question 
of evidence, the conclusion would be legiti- 
mate, upon the rule that a state of facts once 
shown to exist is presumed to continue until 
the contrary is shown. But this rule does 
not obtain in construing pleadings. Pacts 
must be specifically stated, and conclusions 
upon inference or argument are not tolerated. 
The hypothetical averment of ix-reconcilable 
differences between the parties, which exist 
"in case it should be held and decided by the 
court that Thomas Dobbie has an interest in 
said vessel," does not aid the pleading. The 
court will not find, or seek to find, any in- 
terest which is not claimed to exist by the 
bill. No relief can be decreed finally except 
such as conforms to the case made by the 
bill as well as by the proofs— secundum al- 
legata et probata— and, as none can be gi*ant- 
ed finally, none should be granted prelimi- 
narily, upon this gi-ound. On the other hand, 
if the bill sufficiently averred facts showing 
that Thomas Dobbie and the complainants 
are joint owners, and that such differences 
exist as to require a receiver to be appointed 
and a sale to be ordered, then such aver- 
ments would render the bill multifarious and 
demurrable, and for this reason the motion 
should be denied. 

It is not permissible for a complainant to 
unite in his bill two inconsistent causes for 
equitable relief. An action to set aside a 
transfer as fraudulent, in which the court is 
asked to adjudge the defendant's title to the 
vessel void, and one where the transfer Is 
alleged to be valid and the complainant 
claims relief on the theory of a subsisting 
joint interest with the defendant by reason 
of the transfer, proceed on entirely different 
grounds, and are utterly repugnant to each 
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otlier. Both theories cannot be true on any 
hypothesis of fact, or by any fiction of law. 
Analogous cases are those in Tvhich it -was 
attempted to unite a cause of action for a for- 
feiture of a lease, and an injunction, on the 
theory that the lease was still subsisting; a 
cause of action to set aside a contract for 
fraud, or, if valid, to enforce its specific per- 
formance; a claim to recover purchase mon- 
ey in arrear upon a contract, and for a for- 
feiture of the contract, in all of which the 
causes of action were held to be inconsistent. 
Even a defendant cannot avail himself, by 
answer, of t\\'o defences which are so incon- 
sistent with each other that, if the matters 
constituting one defence are truly stated, the 
matters upon which the other defence is at- 
tempted to be based must necessarily be un- 
true in point of fact. Hopper v. "Hopper, 11 
Paige, 46; 1 Barb. Oh. Prac. (2d Ed.) 41, note. 
In this case, upon the theory of a fi-aud- 
ulent transfer, the bankrupts, Sallie Dobbie 
and Thomas Dobbie are necessary parties, 
while, upon the other theory, none of the 
defendants would be proper parties but 
Thomas Dobbie. A bill may be framed with 
a double aspect, and alternative relief be de- 
manded, but no relief can he demanded 
which is not consistent with a state of facts 
conceded in the bill. Where the complain- 
ant is ignorant of the facts, he may allege 
his ignorance, call for a discovery, and frame 
his prayer so as to obtain such relief as it 
may appear he is entitled to; or where, upon 
the facts stated, he is uncertain as to the re- 
lief to which he is entitled, he may ask for 
alternative relief. These are the limitations 
which apply to a bill with a double aspect. 
Lloyd V. Brewster, 4 Paige, 537. It can hard- 
ly be contended that the bill in this case is 
within them. The complainants having so 
framed their bill as in effect to deny the 
existence of any state of facts inconsistent 
with a fraudulent transfer of the vessel and 
a title void in law, they must stand or fall 
upon the issue they thus have tendered. 
The motion is, therefore, denied, with costs. 



Case Wo. 17,671. 

WILKINSON et al. v. G-BEELY. 

[1 Curt. 63.] 1 

Circuit Court, D. Massachusetts. Oct Term, 
1857. 

New Tjuai.— Sofficiexcy of Evidence— Revenue 
Cases. 

1- A new trial will not be granted because the 
Verdict is against the evidence, unless tlie court 
can clearly see that the jury must have uncon- 
sciously fallen into some mistake, or been actu- 
ated by some improper motive. 
[Cited m Hunt v. Pooke, Case No. 6,895; Cady 
V. Phoenis Fke Ins. Co., Id. 2,284; Shaw v. 
Scottish Commercial Ins. Co., Id. 12,723; 
FnUer v. Fletcher, 6 Fed. 130.] 



1 [Reported by Hon. B. R. Curtis, Circuit 
Justice.] 



2. In revenue causes, it is particularly impor- 
tant that the verdict should be the result of a full 
and careful investisation of the questions of fact. 

[Cited in Johnson v. Root, Case No. 7,409.] 

This was an action of assumpsit, brought 
by the plaintiffs [Arthur Wilkinson and oth- 
ers], who are merchants in the city of Bos- 
ton, against the defendant [Philip Greely, 
Jr.], the collector- of that port, to recover 
back a sum of money paid to him, under pro- 
test, for duties on certain merchandise im- 
ported by the plaintiffs. It appeared, at the 
trial, that in August, 1849, there arrived in 
Boston, by two ships, two parcels of mer- 
chandise, consigned to the plaintiffs, and in- 
voiced as being blankets; that the defend- 
ant refused to allow them to be entered and 
passed as blankets, paying a duty of 20 per 
cent, but exacted a duty of 30 per cent, ad 
valorem, as being, not blankets, but articles 
not enumerated, of which wool was the com- 
ponent material of chief value. The trial 
was before Mr. Justice Woodbury, at the last 
May term of the court, who instructed the 
jury that the burden of proof was on the col- 
lector, to show that the article was not truly 
described in the invoice, and that the ques- 
tion -was, whether these articles were such 
as, at the time of the passage of the act of 
1846 [9 Stat. 42] were known in commerce as 
blankets. The jury found a verdict for the 
defendant. The plaintiff moved for a new 
trial, because the verdict was against the ev- 
idence, and also for newly discovered evi- 
dence. 

The questions were argued before Mr. Jus- 
tice WOODBURY, at the last term, but had 
not been decided by him at the time of his de- 
cease, and at the present term were again 
argued, before Mr Justice CURTIS. 

The District Attorney and Mr. Sanger, for 
the United States. 

Mr. Woodbury and A. W. Griswold, for' 
plaintiffs. 

CURTIS, Circuit Justice. T hold it to be 
my duty not to interfere with the verdict of a 
jury, as being against the evidence, unless I 
can clearly see that the jury must have un- 
consciously fallen into some mistake, or been 
actuated by some improper motive in render- 
ing the verdict. Alsop v. Commercial Ins. 
Co. [Case No. 262]; Fearing v. De Wolf [Id. 
4,711]; Hepburn v. Dubois, 12 Pet. [37 U. S.] 
376. On examining the evidence introduced 
by the defendant, on whom was the burden 
of proof, to show that these articles were not 
known in commerce as blankets, at the time 
of the passage of the tariff act of 1846, I find 
he called seven witnesses. . The first was C. 
J. F. Allen, an appraiser in the custom-house, 
who testified that he, and Mr. Bradley, an- 
other appraiser, examined these articles, and 
concluded they were not blankets in the 
meaning and intent of the law; that he has 
always considered the stripe essential to a 
blanket, but he should call the plaintiffs' 
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green sample a horse-blanket, though it has 
no stripe. It must be noted that this is rath- 
er evidence of the -witness's own views of 
nomenclature, and of the interpretation of 
the law, than direct testimony that the arti- 
cles were not generally known in commerce 
as blankets. The testimony of Charles Brad- 
ley, the other appraiser, is, that they were 
not known, prior to 1816,. as blankets. Lin- 
coln, another appraiser, testifies in the same 
way, but he admits that, as an appraiser, 
he had passed as blankets an invoice of these 
articles, of somewhat higher cost, and same 
general style and fabric, and which were 
imported by the plaintiffs under the same or- 
der, arriving a little earlier, by another ves- 
sel. Chase, another witness, who had been, 
until the last three years, an importer, and 
since a manufacturer, testified they were not 
known as blankets, but admitted that he had 
had difficulty with the plaintiffs, and two 
bills were produced, made out by one of his 
clerks, who, he said, was a competent man of 
business, showing sales of similar articles by 
his firm, imder the name of blankets. Simp- 
son, a manufacturer, testified they were 
known as coatings, and not as blankets, 
though if they had a stripe they might be 
called blankets. Thomas Tarbell, who was 
forty-five years an importer in Boston, but 
had retired from business, testified that these 
articles were generally known as blankets, in 
commerce, in and long before 1846, and that 
the stripe was not material. Lewis Mills, 
.who had been a merchant, and was connected 
indirectly with manufacturing business, tes- 
tified he should not have supposed the plain- 
tiffs' samples were blankets; he would call 
them blanket coating, but that the absence 
of the stripe made no difference. 

Bearing in mind the nature of the fact to 
be proved, namely, that these articles were 
not generally known in commerce as blank- 
ets, and consequently the number of witness- 
es who must have knowledge of this fact, if 
it be true, this strikes me as a very weak 
case. Out of these seven witnesses, one, Mr. 
Tarbellp is directly and pointedly against the 
defendant; two, Lincoln and Chase, have 
practically treated such articles, or had them 
treated, by an agent, as blankets, and two, 
Allen and Simpson, rest their evidence on 
the absence of the stripe, which Tarbell, and 
Mills, and eleven witnesses for the plaintiffs, 
swear is immaterial. On the other side, the 
plaintiffs produce six witnesses, resident 
here, and five, by depositions, from New 
York, importers, and dealers in, and manu- 
facturers of clothing, who swear that prior to 
1846, and ever since, articles, in all respects 
like these, have been generally known in 
commerce as blankets, and they state the 
reasons why the stripe, which was formerly 
borne on blankets, has been generally left 
off; and one of them testifies that in 1846 he 
paid about $1,000, under protest, for duties 
on articles like the plaintiffs', and in 1848 it 
was returned to him by the government 



Now, although it is true that the defend- 
ant introduced some . evidence fit to be- 
weighed by the jury, it is to my mind clear 
that the whole evidence, viewed together, 
not only preponderated in favor of the plain- 
tiffs, but so decidedly and strongly prepon- 
derated that it seems to me scarcely possi- 
ble that men of average intelligence, who- 
understood what the question was, could 
have hesitated to come to the conclusion that 
the defendant had not sustained the burden 
of proof which rested on him, 

"Whether there is not another question in 
the case, not submitted to the jury specific- 
ally, namely, whether the absence of the 
stripe is not sufficient to render these goods 
coatings, if by leaving off the stripe they 
are made such in substance, cannot now be 
determined. I am sensible of the difficulty 
under which I labor in this case, from not 
having been present at the trial, for I know 
very well that evidence which is heard from 
a witness who is seen, may properly produce 
an effect on the mind quite different from a 
report of the same evidence. But the law 
has made it my duty to decide this motion' 
upon such a report, and one party to this 
case is as likely to gain or lose by it as the 
other. It was fairly suggested, at the bar, 
that the witnesses are to be weighed, and 
not numbered, and that several of the plain- 
tiffs' witnesses are importers, and one of 
them a foreigner; but it is a fair answer, 
that though importers have one interest, 
manufacturers have another, and that every 
witness called by the defendant, who did not 
testify against him, was either a custom- 
house officer, or connected with manufactures 
in the United States. It was also argued 
that great weight should be allowed to the 
fact that the jury had the samples of the 
plaintiffs' merchandise, and also of other 
cloths and blankets, before them, and so had 
means of forming an opinion not known to 
the court. But the question, as submitted 
to them, was of such a character that the 
exhibition of these samples could conduct the 
jury but a short distance towards the result. 
It was not for the jury to find what they 
would deem a fit name for these articles, but 
what name they generally bore in commerce; 
and whatever may have been the appear- 
ance of the samples, this could be known to 
the jury only by the testimony of commercial 
men. Indeed, I am inclined to think that 
this exhibition of samples was one cause why 
the juiy was misled; for, unless they were 
carefully cautioned, they would be very like- 
ly to compare the samples with their own 
ideas of what a blanket should be, and thus 
go aside from the true question. 

My judgment has also been somewhat af- 
fected by the conviction, that newly-discov- 
ered evidence, of considerable importance, 
may be laid before the jury on another trial. 
I do not think this alone would be suffi- 
cient cause to set aside the verdict, because 
the evidence is cumulative, and because I 
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am not satisfied that due diligence -was used 
to discover and produce this evidence at the 
trial; but Tvhen the court sees reason to he- 
lieve that the jury have fallen into a mis- 
take, it may well affect the exercise of its 
discretion, and cause it to act "with less hesi- 
tation, if It also sees that, on another trial, 
the subject will be investigated under fuller 
and better light, and so justice will be more 
certainly done. Norris v. Freeman, 3 Wils. 
38; Jackson v. Sternbergh, 1 Gaines, 163. 

I consider that the nature of this ease is 
justly entitled to some consideration, on this 
motion for a new trial. Judicial decisions of 
such questions, under the revenue laws, af- 
ford guides both to the government and the 
importer in very numerous cases; and it is of 
great public importance that they should 
rest on secure foundations, which are felt to 
be such as ought to be generally satisfactory; 
otherwise they will not be acquiesced in, and 
litigation will be multiplied, with the chance, 
at least, that different results may be ar- 
rived at in different parts of the country, and 
thus a system of duties on imports, designed 
to be uniform throughout the United States, 
will be in danger of becoming -unequal, and 
consequently unjust. 

In trials of this kind, the jury really do 
what is ordinarily done by the court; for 
they put an interpretation on the language of 
a statute. This is inevitably necessary; but 
it makes the meaning of the law dependent 
on the verdicts of juries, which can have no 
legal operation, except in the cases in which 
they are rendered, instead of being settled 
by the judicial decision of the highest court, 
which would be binding in other future cas- 
es. This is an evil, and it is highly impor- 
tant that it should not be magnified by suffer- 
ing verdicts In such cases to stand, when the 
court sees sufficient reason to believe that 
the investigation was incomplete, and that 
the jury must have been under some mis- 
take respecting the true question on which 
they were required to pass. 

The result is that the verdict is to be set 
aside, and a new trial granted. 

[For instructions to the jury on a subsequent 
trial, see Case No. 17,672.] 
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TVILKINSON et al. v. GREBLY. 

[1 Ourt. 439.] 1 

Circuit Court, D. Massachusetts. Oct. Term, 
1853. 

Customs Duties — Action' to Recover Duties 
Paid— Bdudex of Proof— Commer- 
cial Designatioit. 

1. A cAlIeetor who has compelled an importer 
to pay a higher rate of duty than that unposed 
by law on such articles as are named in the in- 

1 [Keported by Hon. B. E. Curtis, Circuit 
Justice.] 
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voice, has the burden of proof to show the author- 
ity under which suclr higher duty was exacted. 
[Criticised in Arthur v. TJnkart, 96 U. S. 123.] 

2. When the question is,. whether samples bore 
a particular name in commercial transactions, it 
is necessary they should have been so known gen- 
erally, and not in particular places, to the exclu- 
sion of others, or to particular persons only. 

3. On this question, negative evidence, from 
those engaged in the trade, has much weight. 

4. If articles identical with the samples were 
not generally Imown, the question whether the 
diversities were material arises; and this may be 
a question of law when the facts are ascertained. 

• A change, which renders an article substantially 
difEerent as an artide-cf commerce, and adapts it 
to all the uses of another article, on which a 
higher rate of duty is levied, destroys its legal 
identity, and is a material change under the rev- 
enue law. 

This was an action for money had and re- 
ceived, to recover an aUeged excess of duties 
exacted by the defendant [Philip Greely, Jr.], 
while collector of the customs for the port of 
Boston. A new trial was granted in this case, 
which is reported. [Case No. 17,671.] On this 
trial it appeared, that before the tariff act of 
1846, various kinds of blankets were imported 
into the United States, among which was 
Mackinaw blankets, imder which name the 
merchandise in question was invoiced, and en- 
tered by the plaintiffs [Arthur Wilkinson and 
others] at the custom-house in Boston, ui Au- 
gust, 1849. The collector refused to allow 
them to pass under the designation of blankets, 
and assessed upon them an ad valorem duty 
of thirty per centum as manufactures of 
wool. Some testimony was introduced, tend= 
ing to show that articles in all respects like 
these had been imported into New York, and 
known there as blankets before the date of the 
tariff act of 1846. ' There was also otiier evi- 
dence tending to prove that. Mackinaw blank- 
ets, before that time, bore a stripe at the ends, 
and that after 1846 it was left off, as was the 
case with these goods, in order that they might 
be used for making garments with less waste 
of doth. And there was evidence, that, so far 
as respected the fabric, and the processes of 
manufacture, these goods were substantially 
like certain species of coatings imported in 
pieces of twenty yards and upwards, under 
the names of Duffels, Petershams, and Pilots, 
known in commerce by those names, and en- 
tered at the custom-house as manufactures of 
wool. And there was evidence to the contrary 
on each of these points. Witnesses, skilled in 
the trade, were called on both sides, some of 
whom testified that goods like these, with some 
differences, were, and some that they were 
not, known in commerce as blankets, before 
the tariff act of 1846 [9 Stat. 42]. 

Choate & Griswold, for plaintiffs. 
Mr. Hallett, Dist. Atty., for defendant. 

CURTIS, Circuit Justice (charging jury). 
The tariff act of 1846 imposes a duty of thirty 
per centum, ad valorem, upon manufactures 
of wool, or of which wool is the component 
material of chief value, not otherwise pro- 
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Tided for. These cloths are unquestionably 
manufactures of wool. They are, therefore, 
liable to pay thirty per centum, unless they are 
■otherwise provided for. They are not other- 
wise provided for, unless they come under that 
clause of the act which levies a duty of twenty 
per centum upon blankets of all kinds. The 
■question for you to try is, whether the articles, 
samples of which are before you, come under 
that last-mentioned clause of the act. In con- 
sidering this question, you must bear in mind 
that the burden of proof is upon the defend- 
iint. Acting in behalf of the government, he. 
has levied upon these eofamodities a duty of 
thirty per centum. He has compelled the 
plaintiffs to pay it. When any officer of the 
government compels a citizen to pay a tax, he 
may be required to show that it was exacted 
by authority of law. The defendant must 
prove this here; and he can do so, only by 
satisfying you that these articles were not 
blankets, within the meaning of the tariff act 
of 1846. 

Usually, it is for the court alone, to aseertahi 
and declare the meaning and effect of an ace 
of congress. But laws levying duties upon 
particular articles are, to some extent, an 
■exception from this rule. The reason is, that 
oongress is understood to have designated the 
various commodities subjected to duty, by the 
names by which they are generally known in 
commerce; and when a question arises, wheth- 
er a particular article is embraced under some 
particular name in such a law, the fii-st in- 
quiry is, whether such articles were generally 
known in commerce by that name, when the 
law was passed. This inquiry can be made 
only by the jury, and therefore it is that your 
aid is necessary to determine whether these 
articles, now in question, are, or are not, in- 
cluded in this act of 1846, under the words, 
'^blankets of all kinds." In approaching the 
inquiry you are to make, there are seveial 
matters which, though preliminary to the main 
question, are nevertheless important. 

It is generally agreed by the witnesses, that 
the term blankets is a generic term, which 
includes a considerable number of different 
kinds of blankets. That in commercial deal- 
ings, there is no such thing bought or sold or 
known as blankets merely. But always some 
particular kind of blankets, as Mackinaw, or 
Hose, or Whitney, or Duffel blankets. And 
you observe that the act of congress does not 
speak of blankets, or blanketing, but of 
"blankets of aU. kinds." Now, the plaintiffs 
have imported and entered these fabrics un- 
der the name of Mackinaw blankets. You will 
■consider then, whether the inquiiy is not nar- 
rowed down to the question whether these 
were Mackinaw blankets. This may be quite 
material. For, if that be the true inquiry, 
you need not trouble yourselves about the 
characteristics of other species of blankets. 
You will readily, perceive, that if it were com- 
petent for the foreign manufacturer to select 
from each kind of blankets such characteris- 
tics as he might wish, the fine wool from one. 



the close beating from another, the shearing 
from a third, tne milling from a fourth, and 
the absence of the stripes from a fifth, he 
might produce a fabric which had no one 
quality not common to some kind of blankets, 
yet, as a whole, totally unlike any of them. 
And, therefore, it is important to bear in mind, 
that you are to ascertain whether such arti- 
cles as these were Imown as any kind of blank- 
ets in 1846; especially, whether they were 
linown as Mackinaw blankets. And it is 
not enough that they were so known in some 
one place, to the exclusion of otheis, or to 
some particular importers. They must have 
been so known generally to those engaged in. 
the trade. The nece^ity for this is apparent. 
For if these cases were to be decided accord- 
ing to the designation of articles in particular 
places, or among some particular persons, the 
decisions must vary, and the application of the 
law, instead of being uniform throughout the 
whole country, would be irregular, unequal, 
and imjust. It is particularly important, there- 
fore, that you should bear in mind, that when 
it is said that the question is whether these 
articles were known in commerce as some kind 
of blankets, it is meant, were they generally 
so Imown throughout the United States to per- 
sons engaged in the trade. At the same time, 
if they appear to have been generally so known 
in New York and Boston, from which ports 
alone the evidence in this case comes, it is fair 
to infer, in the absence of all evidence to the 
contrary, that they were generally so known 
throughout the country. In this connection, 
there is another observation which I deem im- 
portant. The plaintiff's counsel has suggested 
that the witnesses for the defendant speak 
negatively only. That they can say no more 
than that such articles as the plauitiff's were 
not known to them imder the name of blank- 
ets of any kind, before 1816; and that positive 
evidence is to be believed rather than nega- 
tive. This is generally true. But this ease Is 
peculiar. Where the inquiry is, whether a cer- 
tain act was done, or a certain event hap- 
pened, positive evidence from a credible wit- 
ness that he saw or did it, is, generally, to be 
preferred to negative evidence, from a wit- 
ness equally credible, that he did not s'ee it, 
though present; because both may intend to 
spealc the truth. The act or event, though it 
occm-red, may not have been observed or re- 
membered by him who speaks negatively. But 
here the question is, whether a certain thing 
was generally known to those engaged in a 
particular trade; and when witnesses so en- 
gaged testify it was not known to them, this 
negative testimony tends directly to disprove 
the fact asserted, and if the witnesses axe 
quite numerous, and their bushiess extensive, 
their testimony would, if believed, be sufficient 
to prove, though the plaintiff's witnesses are 
believed when they testify they knew the fact, 
yet that the fact was not generally Icnown, 
for if generally known, it would have been 
known to the defendant's witnesses as well as 
to the plaintiff's. 
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Passing from these preliminary observa- 
tions, I think there are three inquiries to he 
made by you: (1) Whether articles, in all 
particulars like these samples of the plain- 
tiffs, "were generally known as Mackinaw 
blankets, before July, 1S46? If not, then (2) 
■were articles, more or less similar to these, 
known as such blankets, and what are the 
diversities between these samples, and the 
articles so known as blankets? And (3) are 
those diversities material, so as to render 
the designation of blankets inapplicable to 
these samples? 

There is some evidence from New York, 
tending to show that articles in all particu- 
lars identical with these samples, were 
known as Mackinaw blankets before July, 
184G. (Here the judge detailed this evidence.) 
If this satisfies you that articles identical 
with the samples, were generally known as 
Mackinaw blankets, before July, 1846, you 
need inquire no further. The plaintiff, in 
that event, is entitled to your verdict. But 
if you think otherwise, you will then com- 
pare the samples with what were generally 
known as Mackinaw blankets before July, 
1846, and ascertain the diversities between 
them. (Here the judge recapitulated the evi- 
dence on this subject.) 

Having ascertained, to your own satisfac- 
tion, what these diversities, if any, are, you 
are next to inquire whether they are ma- 
terial. In other words, if articles in all par- 
ticulars like tjiese samples were not gener- 
ally known in commerce before 1S46, are the 
differences between these samples and what 
was known as Macldnaw blankets, so ma- 
terial, that these samples, as articles of com^ 
merce, differ substantially from what were 
known as Mackinaw blankets? You have 
had, from many of the witnesses, opinions 
upon this question. Some witnesses consider 
the supposed differences material, and others 
immaterial. It commonly happens, that 
when witnesses are allowed to give opinions, 
they disagree. And though this kind of evi- 
dence is admissible in some cases, and should, 
in proper cases, be considered by the jury, 
yet whenever the jury have the facts be- 
fore them, and the matter is one concern- 
ing which they feel able to form their own 
opinions, it is safer and more satisfactory to 
do so, than to trust to the opinions of wit- 
nesses, which are often formed without an 
exact knowledge of the precise question on 
which their opinion is required, and often 
differ, because they understand differently 
the very terms they themselves employ. 

It is asserted by the defendant, that these 
samples are substantially like some species 
of coatings, imported before 1846, and known 
in commerce as Flushings, Pilots, and Peter- 
shams, And it is urged, that though they came 
in pieces of twenty yards and upwards, and 
these are in lengths of four yards only, this 
difference is not sufficient to exempt these 
from -paying a duty of thirty per centum. 
And it is further urged, that the stripe, said 
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to have been borne on Mackinaw blankets, 
before 1846, has been omitted from these- 
samples to adapt them more perfectly to be- 
used as coatings. On the other side those 
positions are denied, and it is said the stripe 
was merely an ornament, and that the taste 
of custoraers having changed, it has been left 
off, but that such a change does not affect 
the essential character of the thing. 

I am not prepared to say, that because you 
may be of opinion that the fabric of these 
samples is subFtantially like coatings, there- 
fore they are necessarily not to be deemed 
blankets; for the case is not to be determin- 
ed simply hy an examination of the fabric. 
For aught I know, the fabric of some kinds 
of coatings may have been like the fabric- 
of Mackinaw blankets. Yet, undoubtedly, any 
difference between the fabric of these sam- 
ples, and of things known as Mackinaw 
blankets before July, 1846, are important for 
your consideration; and if those differences- 
assimilate these articles to coatings, they be- 
come still more important. Neither can I 
say, that the omission of the. stripe, though 
designed for an ornament, is immaterial.. 
That is for you to determine. 

It is urged also, that the use of these fab- 
rics for garments, does not change their 
character or designation. This is true. But 
in considering whether any differences be- 
tween these samples is material, the prac- 
tical effects of these differences is not to be 
overlooked. Though a blanket be used to 
make a garment, it is, nevertheless, till cut 
up, a blanket. But it does not follow, that 
a fabric somewhat like a blanket, but made 
different from one, in order to adapt it bet- 
ter to be made into a garment, is also a 
blanket. The objects of the change, as well 
as its nature, should be considered. 

And upon this part of the ease, my in- 
struction to you is, that if you find articles 
identical with these samples were not known 
in commerce before July, 1846, but articles 
similar to these, with the exception that they 
bore a stripe or heading, had been generaUy 
known as blankets, had been used for mak- 
ing coats, and, to the extent they were so 
used, took the place of manufactures of wool, 
on which was paid a higher duty than on 
blankets, and if you further find that the- 
omission of the stripe, taken in connection 
with any other differences which you may 
find, does make a substantial change in the 
article, as an article of commerce, by adapt- 
ing it more perfectly to be used for mak- 
ing garments, thus adapting it more perfectly 
to the uses of those fabrics, which, under 
this law, are denominated manufactures of 
wool; and if you further find, that before the 
tariff act of 1S46, fabrics, substantially like 
these samples, without a stripe, had been 
imported into the United States in pieces of 
about twenty yards and upwards, and enter- 
ed at the custom-house, and known in com- 
merce, hot as blankets, but as manufactures 
of wool, then the absence of the stripe makes 
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a material change in the article, and it is 
not one kind of blanket, and is not provided 
for otherwise than as a manufacture of "wool, 
in the tariff aet of 1846. (The judge then re- 
capitulated and explained this instruction.) 

The jury returned a verdict for the defendant. 

After verdict, the plaintiffs moved for a 
new trial, assigning as the cause, that the 
last paragraph of the above instructions, be- 
ginning with the words, "and upon this part 
of the case," was erroneous. 

CURTIS, Circuit Justice. To judge of the 
correctness of that part of the instructions 
to the jury, of which the plaintiffs complain, 
it is necessary to observe to what particular 
point it related, and what facts it assumed 
to have been found by the jury, before it 
would be applicable to the case. The jury 
had previously been instructed that, if arti- 
cles, identical with the plaintiffs' samples, 
had been generally known in commerce, un- 
der the designation of blankets, before the 
passage of the tariff act of 1846, they need 
inquire no further, but should return a ver- 
dict for the plaintiffs. But if they should 
not so find, they must then inquire what 
were the diversities between the plaintiffs' 
samples and articles, so known as blankets; 
and whether those diversities were material. 
And the instruction, which forms the ground 
of this motion, related solely to this question 
of the materiality of these differences. 

It appears, not only from its connection, 
and by what had previously been said, but 
in express terms, that the jury have found 
that articles identical with the plaintiffs' sam- 
ples were not generally known in commerce, 
as blankets, before 1846; that one diversity 
was the absence of the stripe or heading; 
that the fabric of the samples was substan- 
tially like cloths imported in pieces of twen- 
ty yards and upwards, and generally known 
in commerce, before 1846, not as blankets, 
but as manufactures of wool; and that the 
omission of the stripe, taken in connection 
with any other differences the jury might 
find, did make a substantial change in the 
article, as an article of commerce. And the 
instruction is, that if the jury should find 
these facts, then, although witnesses had 
given their opinion that the omission of the 
stripe was immaterial, yet it was in point of 
law material; and these samples were not 
to be deemed blankets within the meaning 
of the tariff act of 1846. 

I do not think the plaintiffs can complain of 
this instruction. To see precisely what its 
effect was, it is necessary to observe that the 
question was, whether lliese samples, if im- 
ported before the tariff act of 1846, would 
have been generally known in commerce as 
blankets. Now, suppose this question had 
been presented on a statement of those facts 
which the jury are taken to have found. The 
first difficulty to be encountered by the plain- 
tiffs would have been, that these samples, if 



imported before 1846, would not have been 
generally icnown at all, by any name. They 
would have been a novelty. But still, it would 
be urged, they are so like blankets, that they 
may come under that designation. But if 
they are substantially like coatings in their 
fabric, and if they are substantially different 
from blankets, as articles of commerce, how 
can they be denominated blankets? Why 
should they not be deemed to be included by 
the law under that description of fabrics 
which they substantially resemble; and why 
should they be included in the name of 
blankets, from which they substantially dif- 
fer? 

I think some obscurity has been thrown 
over the case by the assumption that the jury 
were instructed that, if the omission of the 
stripe facilitated the maldng into garments, 
then it was material. But this is not the ef- 
fect^ any more than the terms of the instrue- 
tionj which was, that it was material, under 
the condition stated, if it worked a substan- 
tial change in the thing as an article of com- 
merce. It is true the attention of the jury 
was drawn to the effect of this change, by 
which, as the evidence strongly tended to 
prove, the thing was better adapted to the 
uses of coatings; but this was done in such 
a manner as to restrict, rather than enlarge, 
the field of inquiry, when the jm'y were con- 
sidering whether the omission of the stripe 
made a substantial change in the article, as an 
article of commerce; and so was favorable to 
the plaintiffs. 

The instruction was: "If they should find 
that the omission of the stripe, taken in con- 
nection with any other differences which they 
might find, made a substantial change in the 
article, as an article of commerce, by adapt- 
ing it more perfectly to be used for the maldng 
of garments, and to the uses of those fabrics 
which, imder this law, are denominated man- 
ufactures of wool," &c. Now, it would, in 
my opinion, have been correct, to leave them 
to find whether the change was substantial, 
for any cause; but as the evidence pointed 
strongly to this cause, and to no other, I 
thought the instruction should draw their at- 
tention to it, to the exclusion of all others; 
and this was the reason why it was thus 
mentioned. 

It is m-ged by the plaintiffs' counsel, that 
in all other cases in the books, the question 
has been left broadly to the jury, whether 
the articles bore a certain commercial desig- 
nation. This is generally true; but so this 
case was left to the jury. It was only in the 
event that they should come to the conclusion 
there were diversities between these samples 
and what were known as blankets, and it 
should thus be necessary for the jury to de- 
cide whether these diversities were material, 
that the instruction was to be applied. It is 
further urged, that this question of the ma- 
teriality of these diversities should have been 
decided by the jury, upon the opinions of ex- 
perts. I think otherwise. I believe the ex- 
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perience of all concernea in the administration 
of justice tends to tlie conclusion that this 
species of evidence is less satisfactory than 
any other; and it is a common remark, that 
where there is any room for a difference of 
•opinion, experts, in about equal numbers, will 
generally he found testifying on each side. 
Xo make revenue cases necessarily and al- 
ways depend on such evidence, would greatly 
increase the uncertainty of their results, and 
strongly tend to render the application of the 
revenue laws variable, unequal, and conse- 
quently unjust. It may not be practicable al- 
ways to avoid dependence on such evidence, 
in this class of cases; but it is not easy to see 
how it had any proper place in this ease. 
* Experts are usually called in revenue eases, 
to say that they have or have not known ar- 
ticles, samples of which are shown, under a 
particular denomiation. This is a mere mat- 
ter of fact. True, it involves a mental com- 
parison between the samples and the articles 
previously known. But so does every ques- 
tion of identity. The same comparison is 
made when a witness swears to a prisoner, 
or an article stolen from him. But when it 
is ascertained that there are diversities be- 
tween the samples and all things previously 
known, why should a witness be allowed to 
give an opinion that the diversities are not 
material. He has had no experience, and can 
have no particular skill upon this question; 
for the diversities are admitted to be novel, 
and he cannot have positive knowledge what 
effect may be attributed to them. 

Besides, the real question is, what effect 
is attributed to them by the revenue lawV 
Suppose any number of witnesses should 
swear that llie difference between a coat em- 
broidered with gold lace, and one not thus 
embroidered, was not material, or that plaster 
of Paris, ground, was not materially different 
from the same article unground,— such testi- 
mony could have no effect, because the law 
makes these differences material. And ttie, 
ti'ue question, under this motion for a new 
trial, is, whether a diversity between these 
samples and blankets, which differs them, 
substantially, as aiticles of commerce, from 
blankets, and adapts them to the uses of coat- 
ings, which are subject to a higher rate of 
duty than blankets, and leaves no substantial 
difference between the samples and coatings, 
except that the former come in pieces of four 
yards, and the latter in pieces of twenty yards, 
is or is not a material diversity between the 
samples and blankets, under the revenue laws. 
And my opinion is, that it is, in point of law, 
a material diversity. 

To hold others\'i£e, would leave the revenue 
law open to evasions, which I do not think 
should be permitted. K the mode of manu- 
facturing an article, which is named in the 
revenue law and subjected to a duty of twen- 
ty per cent, is so changed as to make it sub- 
stantially a different thing, viewed as a com- 
modity of commerce, and the purpose and ef- 
fect of that change are to adapt the article to 
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take the place and serve all the uses of an- 
other ai'ticle, on which a higher rate of duty 
Is imposed by law, I am prepared to say, that, 
in point of law, the article, thus changed, is 
not entitled to be admitted under the name 
appropriated in the law to articles not thus 
changed. In my opinion, its legal identity is 
destroyed. 

I have not overlooked the argument, that if 
it was intended to be asserted that these 
samples were substantially coatings, that 
question should have been left to the jury; 
and that, under the instruction, the jury can- 
not be taken to have found they were known 
as coatings, but only that, so far as respects 
their fabric, they were substantially like 
what were known as coatings. It is true this 
is all the jury have found on this point But 
I do not consider the true question was wheth- 
er these samples were known as coatings, but 
whether they were known as blankets. They 
may differ, substantially, from both; and 
then, being a manufacture of wool, and not 
otherwise provided for as blankets, they were 
liable to a duty of thirty per centum. 

The motion for a new trial must be over- 
ruled, and judgment rendered on the verdict. 
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WILKINSON et al. v. NICKLIN et al. 

[2 DaU. 396.] 

Circuit Court, D. Pennsylvania. 1798. 

Bills op Exchasge— Indoksemext in Blank. 

[The blank indorsement of a bill of exchange 
passes all the interest therein to every indorsee 
in succession, and, even in the hands of one who 
takeg it after it is noted on its face for nonaccept- 
ance, it is discharged from any obligation which 
might exist between the original parties, but 
which does not appear upon tie face of the in- 
strument itself.] 

This was an action brought by the indorsees 
of a bill of exchange, drawn by McClenachan 
and ^loore, upon George Barclay, of London, 
in favor of the defenflants, and by them in- 
dorsed in blank, to Arthur Orammond & Co., 
who, likewise, indorsed and discounted them 
with their bankers, the present plaintiffs, un- 
der the following circmnstances: The defend- 
ants, having opened a commercial correspond- 
ence with Ai'thur Orammond & Co., of London, 
remitted the bill of exchange in question, to be 
passed to their credit, in their general ac- 
count with those gentlemen. The biU was not- 
ed on the face of it for nonacceptance. It was 
afterwards, on the 4th of August, 1796, paid in 
short, on account of Arthur Crammond & Co., 
with their blank indorsement, to the banking 
house of the plaintiffs; but, on the 19th of the 
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same month, the amount was carried out to the 
credit of Arthur Crammond & Co. as if it liad 
heen then discounted by the plaintiffs; and it 
was said by a witness examined imder a com- 
mission,- that, after this discount, the money 
had been diily paid upon the drafts of Arthur 
Crammond & Co. 

The counsel for defendants stated that they 
proposed to show by evidence that the bill of 
exchange was remitted on account of the- de- 
fendants, and that Arthur Crammond & Co. 
were in very great pecuniary embarrassments, 
at the time of the alleged discount of the bill 
of exchange, and had soon afterwai'ds become 
bankrupt. From these premises, from the na- 
ture of the previous deposit, and, above all, from 
the dishonored state of the biU, when it was de- 
posited and discounted (which was enough to 
have prompted an enquiry into the real cir- 
cumstances of the case), it was intended to ar- 
gue that the plaintiffs knew that the bill was, in 
fact, the propeity of the defendants, and that 
the eventual discount was colorable and col- 
lusive, for the mere purpose of recovering the 
damages, or of securing a pre-existing balance 
due to the plaintiffs from Arthur Crammond & 
Co., who were on the eve of a public failure. 
3 Term U. SO. If the plaintiffs did not know 
the facts they cannot be entitled to any more 
benefits from the possession of the bills than Ar- 
thur Crammond & Co. themselves. 

The counsel for plaintiffs (who had, indeed, 
anticipated the defence in their opening) insist- 
ed that the general, unrestricted nature of the 
indorsement had empowered Arthur Crammond 
& Co. to pass the bill to whomsoever they 
pleased, and that, whatever might be the im- 
putation on them for a breach of trust, it could 
not affect the plaintiffs, who had paid a valua- 
ble consideration for the bill, and who ought 
not to be charged with collusion and fraud upon 
strained inferences and slight presumptions. 
Their knowledge of the transactions between 
the defendants and Arthur Crammond & Co. 
has not been proved; and it would be a viola* 
tion of the most Important commercial princi- 
ples, of the most authoritative adjudications, 
to permit such a defense to be made against 
the claim of an indorsee. The distinction be- 
tween restricted indorsements, and indorsements 
which leave the bill to a free negotiation, has 
been fully established (2 Burrows, 1216, 1226, 
1227); and an indorsee in the latter case can- 
not be effected even by letters accompanying the 
biU (Cas. t. Hardw. 74). Nor does the rea- 
son of the case hi 3 Term R. 80, where the 
note was negotiated after the term of pay- 
ment had elapsed, apply to a protest for non- 
acceptance. Bills are often so protested, and 
yet are eventually paid. The strongest pre- 
sumption arising upon a protest for non-ac- 
ceptance is that the drawee has not effects of 
the drawer in his hands, at the time of present- 
ing the bill; but, w^hen a note has been protest- 
ed for nonpayment, the fair presumption is 
that the drawer is either unable to pay it, or 
has a legal excuse for not paying it; and the 
pur cha ser of the note, under such eireum- 



slances has a reasonable warning, and must 
take it at his peril. 

Ingersoll & Lewis, for plaintiffs. 

E. Tilghman and Mr. Dallas, for defendants. 

Before CBA.SB, Circuit Justice, and PE- 
TERS, District Judge. 

CHASE, Circuit Justice. The defense can- 
not be admitted. There is no rule more per- 
fectly established, there is none which ought to 
be held more sacred in commercial ti'ansactions, 
than that the blank indorsement of a bill of ex- 
change passes all the intei-est in the bill, to ev- 
eiy indorsee, in succession, discharged from any 
obligation which might subsist between the 
original parties, but which does not appear up- ► 
on tlie fact of the instrument itself. 

PETERS, Disti-ict Judge. Though I can ea- 
sily suppose eases of hardship may arise, and 
though I am disposed, hadeed, to think that 
sti'ong equitable circumstances now exist in fa- 
vor of the defendants, yet the rule of law is so 
well established, and, upon general prmciples, 
is so beneficial, that I cannot persuade myself, 
in any degree, to dispense with its operation, 
I am therefore of opinion that the evidence in 
support of the defense proposed ought not to be 
admitted. 

Verdict for the plaintiffs. 



Case Wo. 17,674. 

WIUSIINSON V. POMEROY, 

[9 Blatchf. 513.] i 

Circuit Court, S. D. New York. April 4, 1872. 

Pleading at Law— Breach of Promise— Speciai. 
Pleas— Gdxeral Issoe — Evidence— Mitiga- 
tion OF Damages — Soaxdalods Matter. 

1. A plea, without a conclusion, is no plea. 

2. A plea of the general issue, in an action for 
breach of promise of marriage, may be treated as 
a nullity, under rule 26 of this court, if not ac- 
companied by the affidavit and the certificate re- 
quired by that rule. 

3. A special plea, in such an action, may be 
treated as a nullity, under rule 27 of this court, 
if not accompanied by the certificate required by 
that rule. 

4. Matter pleadable in bar, in such an action, 
if intended to show that the plaintiff had no sub- 
sisting cause of action when the suit was com- 
menced, can be given in evidence under the gener- 
al issue. 

5. In such an action, evidence of acts of mis- 
feasance, immediately connected with the cause of 
action, or evidence showing an equitable defence 
arising out of the cause of action, if admissible 
at all, can be given in evidence, in mitigation of 
damages, under a plea of the general issue. 

6. In such an action, matter, in a plea, which 
attributes to the plaintiff habits, disposition, tem- 
per, and acts, in such wise as would warrant an 
action for libel against whoever should publicly 
make such charges by printing or writing, is irrel- 
evant, impertinent, and scandalous, and will be 
sfeicken out, on motion. 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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[This \7as an action by Sadie E. Williinson 
against Mark LL Pomeroy to recover dam- 
ages for breach of promise to marry. Heard 
on motion to strike out a paper filed by de- 
fendant as a pleading.] 

Benjamin F. Butter and Sidney DeKay, for 
plaintiff. 

James D. Eeymerf^ for defendant. 

BLATOHFOBD, District Judge. This is an 
action for breach of promise of marriage. The 
declaration contains two counts. The first 
count is in the usual form. It alleges the 
plaintiff to have been, and to be.'mnmarried, 
and that the defendant married another per- 
son. The secood count alleges, that the de- 
fendant, being a married man, and having a 
lawful wife alive, promised to marry the 
plaintiff, she being nnmarried, and believing 
the defendant to be immarried. 

The defendant has put in, in answer to the 
declaration, a paper which denominates itself 
as being "pleas," and which contains four 
parts. 

The first part professes to be an answer to 
only the first count of the declaration. It is. 
In substance, a plea of the general issue to 
such first count, denying any promise to marry 
by the defendant, and all else in it being sur- 
plusage. But it has no conclusion. It does 
not conclude to the country, nor does it con- 
■dude with a verification. It is, in fact, no 
plea at all. If regarded as a plea of the gen- 
eral issue, the plaintiff would have a right to 
treat it as a nullity, under rule 26, because, 
being put in in an action on contract, it has 
not annexed to it, and filed with it, an "affi- 
davit of the defendant, that he has a good 
and substantial defence on the merits, as he 
is advised by his counsel, and verily believes, 
together with a certificate of counsel, that he 
so advised the defendant. 

The second part of the paper purports to be, 
If anything, a special plea to the fixst count of 
the declaration. But it purports, on its face, 
to be eciuivalent to the general issue, for it 
concludes to the country. Yet, it calls itself a 
"further plea." Regarded as a plea of the 
general issue, the plaintiff would have the 
right to treat it as a nullity, for the reason 
above given in respect to the first part Re- 
garded as a special plea, he would have a 
right to treat it as a nullity, under rule 27, as 
not being accompanied by the certificate of a 
xjounsellor of this court, that, in his opinion, 
it is well founded. It contains some matter, 
which, if pleadable at all in bar, is intended 
to show that the plaintiff had no subsisting 
•cause of action when the suit was commen- 
ced. Such matter can be given in evidence 
under the general issue. The rest of the mat- 
ter in it is matter not in bar, but matter 
which, if it could be taken into consideration 
at all, would be matter only in mitigation of 
29FED.OAS.-— 80 



damages. As such, it could, in an action of 
assumpsit, such as this is, be given in evi- 
dence, if admissible at all, under a plea of 
the general issue, as being evidence of acts 
of misfeasance, immediately connected with 
the cause of action, or evidence showing an. 
equitable defence arising out of the cause of 
action. Withers v. Green, 9 How. [50 U. S.] 
213; Van Buren v. Digges, IX How. [52 U. S.J 
461; Winder v. Caldwell, 14 How. [55 U. S.] 
434; Miller v. Smith [Case No. 9,S90]. 

The matter last referred to has, therefore, 
no proper place in these pleadings. It is open 
to the further objection, that, being irrelevant 
and infpertinent, it is also scandalous. It at- 
tributes to the plaintiff habits, disposition, 
temper, and acts, in such wise as would war- 
rant an action for libel against whoever should 
publicly make such charges by printing or 
writing. 

The third part of the paper purports to be, 
if anything, a plea of the general issue to the 
second count of the declaration; but it has no 
conclusion, either to the country or with a 
verification. If regarded as a plea of the gen- 
eral issue, it could have been treated as a 
nullity, for the reasons before stated in regard 
to the first part of the paper. It denies any 
undertaking to marry the plaintiff, and all the 
rest of it is surplusage. 

The foTirth part of the paper purports to be, 
if anything, a special plea to the second count 
of the declaration, but it concludes to the 
country, thus claiming to be equivalent to the 
general issue. It calls itself a "further plea." 
Regarded either as a plea of the general issue, 
or as a special plea, it could have been treat- 
ed as a nullity, for the reasons before stated 
in regard to the preceding parts of the paper. 
It is made up of matter of two classes, falling 
imder the descriptions above given of the mat- 
ter in the second part of the paper, and con- 
tains like scandalous allegations in respect to 
the plaintiff. 

There is nothing in the paper which con- 
fesses either of the causes of action in the dec- 
laration, and then avoids them. 

The plaintiff moves that this paper be strick- 
en out as impertinent and scandalous, and 
that judgment, with costs, for the plahitiff, 
be given on the pleadings, and for such other 
rule or order as to the court may seem meet. 
The motion is granted, so far as to strike out 
the paper as a pleading. Wilder v. Gayler 
[Case No. 17,649]; Varnum v. Campbell [Td. 
16,887]. But the defendant wUl be allowed, 
within ten days, to plead the general issue, if 
he desires, by a plea properly verified and cer- 
tified imder rule 26, provided he will also ac- 
cept notice of trial for the present term of 
the court, the cause to be put on the calendar 
for trial thereat. 

[For hearing on a demurrer to the first plea of 
defendant, see Case No. 17,675.] 



WILKINSON (Case No. 17,675) 



[29 Fed. Cas. page 1266] 



Case ]Sro.n7,675. 

WILKINSON V. POMEROY. 

. [10 Blatchf. 524.] i 

Circuit CJourt, S. D. New, York. March 14, 
1878. 

Breach of Promise to Marry — Pleas— Decla- 

KATios AND Writ — Variance — Dejidrrer 

— Joinder or Codsts. 

1. The proper plea to a count on a breach of 
promise of marriage, is non assumpsit, and not 
not guilty; and a plea of not guilty will be strick- 
en out, on special demurrer, as bad. 

2. A writ which requires the defendant to an- 
swer to the plaintifE in a plea of trespa^ss, and, 
also, to a certain bill of the plaintifE against the 
defendant, for damages, in a sum named, for de- 
ceit and breach of promise of marriage, sets 
forth, in the action for deceit, an action in tres- 
pass on the ease, and the rest of the ac etiam 
clause may be regarded as explanatory of the 
subject-matter to which the deceit was applied, 
or may be rejected as surplusage; and, there- 
fore, the writ is not incongruous. 

3. A variance between the writ and the dec- 
laration cannot be taken advantage of by a de- 
murrer. 

4. A count in assumpsit, for a breach of prom- 
ise of marriage, and a count in tort, to recover 
damages for deceit, cannot be joined, and the 
defect can be reached by demurrer. 

5. An objection, that a declaration shows that 
the cause of action is barred by the statute of lim- 
itations, cannot be taken \>j demurrer. 

[This was an action by Sadie E. Wilkinson 
against Mark M. Pomeroy to recover dam- 
ages for breach of promise to marry. A 
motion to strike out a certain pleading filed 
by defendant -was heretofore granted. Case 
No. 17,674. The cause is now heard on a 
special demurrer to the first plea of defend- 
ant] 

Sidney DeKay, for plaintiff. 
James D. Reymert, for defendant. 

SHIPMAN, District Judge. The questions 
presented for consideration in the present 
stage of this ease, and no-w to be disposed 
of, arise on the special demurrer interposed 
by the plaintiff to the first plea of the de- 
fendant. The demurrer is, in substance, that 
the plea should have been "non assumpsit," 
instead of "not guilty." It appears, from the 
record, that the defendant had been ordered 
by the court to file the general issue, and 
that, under such order, he filed the plea of 
"not guilty," to the first count in the declara- 
tion. 

1. The plaintifE claims, that the first count 
in the declaration is a count in assumpsit, 
and that the general issue proper to be plead- 
ed to such a count is non assumpsit. This 
claim is, undoubtedly, correct. The first 
count sets forth a promise of marriage, made 
by the defendant, to the plaintiff, May 30th, 
1S66, the- breach of such promise by the de- 
fendant, his subsequent marriage to another 
■woman, and a claim for damages, of twenty- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



five thousand dollars. This count is based 
upon a breach of contract, and is, properly, a 
count in assumpsit. The general issue ap- 
propriate to such a count is non assumpsit. 
The plea of not guilty, to this count, is, there- 
fore, bad, and must be stricken out. 3 Chit. 
PL p. 908, note. 

2. The defendant, on the other hand, claims, ' 
that the demurrer reaches hack through the 
■whole record, and attaches to the first sub- 
stantial defect, and that there are defects of 
this character, both in the -writ and in the 
declaration; that one count in the declaration 
is in tort, and the other is in contract, while 
the writ is an action in trespass, and for de- 
ceit and breach of promise of marriage; and 
that the whole is incongruous. These objec- 
tions, certainly, deserve consideration. 

The first question is, whether any incon- 
gruity in the -writ, or any variance between 
the -writ and the declaration, is reached by a 
demurrer. The writ requires the defendant 
to answer unto the plaintiff, "in a plea of 
trespass, and, also, to a certain bill of the 
said plaintiff against the said defendant, for 
damages, in the sum of tiventy-five thousand 
dollars, for deceit and breach of promise of 
marriage." Does this language describe a. 
valid cause of action; and, if so, is that 
cause of action variant from the first count 
in the declaration? It is to be observed, that 
the Tvrit, in this ease, was served upon the- 
defendant as a separate process from the dec- 
laration, -which -was filed afterwards. This- 
practice has come to us from English parent- 
age. We should, therefore, look, for light 
upon these questions, at the common la-w^ 
practice, as it existed -when our American 
colonies became separated from the mother 
country. 

Under the old English practice, the -whole- 
original writ was repeated in the declaration, 
and, if a material variance appeared be- 
tween the -writ and the declaration, the de- 
fendant might take advantage of it, either 
by motion in arrest of judgment, writ of er- 
ror, plea in abatement, or demurrer. But, 
this was altered by rule of court, in 1634, 
ordering that declarations in actions upon the 
case and general statutes, other than debt, 
should not repeat the original vrr'it, but only 
the nature of the action. After this rule was 
made, the only way in which the defendant 
could take advantage of a bad original, or of 
a variance between the original and the dec- 
laration, was by praying oyer of the writ, 
or, in case of a bad original, by writ of error. 
But, the practice of praying oyer of the orig- 
inal having been much used for delay, the 
courts came to a resolution not to grant oyer 
of the original writ, so that no advantage 
whatever could be had of a defective orig- 
inal, or of a variance between it and the dec- 
laration. 1 Saund. 318, note 3. The 'effect 
of this rule was to abolish all pleas in abate- 
ment for any variance between the writ and 
the count, and it extended to all pleas in. 
abatement which could not be proved with- 
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out an examination of the original writ. 
Gould, PI. c. 5, § 61, note 9, and Id. §§ 82, 101. 
By statute of 13 Car. n. St. 2, c. 2, it was 
provided, that "the certainty and true cause 
of action" should be "expressed particularly," 
in writs, bills and process issuing out of the 
courts of king's bench and common pleas, 
and in all bailable actions, where the penalty 
exceeded the sum of forty pounds. If this 
provision was not complied with, the defend- 
ant was to be bailed upon his own bond for 
appearance. Blaekstone says: "This statute 
(without any such intention in the makers) 
had like to have ousted the king's bench of 
all its jurisdiction over civil injuries without 
force; for, as the bill of Middlesex was fram- 
ed only for actions of trespass, a defendant 
could not be arrested and held to bail there- 
upon for breaches of civil contracts. But, to 
remedy this inconvenience, the officers of the 
king's bench devised a method of adding 
what is called a clause of ac etiam to the 
usual complaint of trespass, the bill of Mid- 
dlesex commanding the defendant to be 
brought to answer the plaintiff of a plea of 
trespass, and, also, to a bill of debt, the com- 
plaint of trespass giving cognizance to the 
court, and that of debt authorizing the ar- 
rest." 3 Bl. Comm. 288. The same practice 
was afterwards extended to the court of com- 
mon pleas. 

A question very similar to the one now un- 
der consideration was decided in 1769, in the 
case of Callaghan v. Harris, 2 Wll. 392. The 
sheriff was commanded to attach the defend- 
ants to answer the plaintiff "in a plea of 
trespass, and, also, that the defendants an- 
swer the plaintiff, according to the custom of 
the said court, in a certain plea of trover, and 
for converting of the goods and chattels of 
the said plaintiff, &c." The defendants hav- 
ing been arrested upon this writ, and held 
to special bail, a motion was made for a rule 
to show cause why a common appearance 
shoiild not be accepted for the defendants, 
alleging that the ac etiam in the writ did not 
particularly express the caiise of action, as 
the statute of 13 Car. II. St. 2, e. 2, directs, 
for that there is no such cause of action ao 
a plea of trover, but, it ought to have been, 
in a certain plea of trespass upon the case, 
for converting the goods and chattels of the 
plaintiff, &c. But it was resolved by the 
court, that the cause of action was fully and 
clearly expressed, and that, although the ac 
etiam was not exactly clerical, yet nobody 
who read it could doubt of the cause -of ac- 
tion. So, in the case under consideration, al- 
though the cause of action expressed in the 
ac etiam clause is "for deceit and breach of 
promise of marriage," which is not exactly 
clerical, yet, actions for deceit belong to a 
class of actions well known as actions on the 
case, and the words, "breach of promise of 
marriage," may be regarded as explanatory 
of the subject-matter to which the deceit was 
applied, or they may be rejected as surplus- 
age. Gould, PI. c. 3, § 170. The writ, then, 



may be regarded as disclosing a cause of 
action in trespass on the case. 

Upon the question of variance between the 
writ and the first count, the authorities al- 
ready cited show that a defect of this char- 
acter cannot be reached by a demurrer. In 
Thompson v. Dieas, 2 Dow. 93, the writ was 
trespass on the case, and the declaration was 
trespass. On a rule for setting aside the dec- 
laration for variance, the court held, that, 
under the uniformity act, the declaration 
must be conformable to the writ; and the 
declaration was set aside, with leave to the 
plaintiff to declare properly under the writ, 
if he could do so. But, the court held, by 
Bayley, B., that the variance could not be 
taken advantage of on demurrer, because it 
was a "mere irregularity." Chitty lays down 
the rule in such cases as follows: "Before 
the uniformity of process act (4 Wm. IV. e. 
39) upon common process, the plaintiff might 
declare in any cause of action whatever. But, 
in bailable actions, the declarations must 
have corresponded with the cause and form 
of action in the affidavit, and the ac etiam 
part of the latitat or other process; for, oth- 
erwise, the defendant would be discharged 
on filing common bail, and the court would 
not allow the declaration to be amended in 
that respect; but, that was the only conse- 
quence, for the court would not, in such case, 
set aside the proceeduags for irregularity." 
1 Chit. PI. p. 253. "If the body of the decla- 
ration state a cause of action that is not, nor 
could be, properly declared for, in the form of 
action stated in the writ, then the deviation 
would .constitute an irregularity and ground 
for setting aside the declaration, but not a 
ground for demurrer." Id. p. 25i. In our 
own courts, it has been decided, that a va- 
riance between the writ and declaration must ^ 
be pleaded in abatement. Wilder v, McCor- 
mick [Case No. 17,6.50]; Duval v. Craig, 2 
Wheat [15 IT. S.] 45. But, in this case, the 
defendant has pleaded to the merits, and, 
therefore, it is now too late for him to plead 
in abatement Prosser v. Chapman, 29 Conn, 
515. 

3. It remains now to consider the objec- 
tions raised by the defendant to the declara- 
tion. Some of these objections are merely 
formal, and, not having been pointed out in 
the special demurrer, are not reached by it 
Only defects of substance in the declaration 
can be taken advantage of under a special 
demurrer to a plea. Gould, PI. c. 9, pt. 1, 
§ 20. 

It is claimed, that there is a misjoinder of 
counts in the declaration, one count being in 
contract, and the other in tort If such mis- 
joinder exists, it is a radical fault, and is 
reached by the demurrer. Gould, PI. c. 4, 
§ 98. 

As has already been remarked, the first 
count is in assumpsit. The second count 
sets forth the deceit of the defendant, in rep- 
resenting that he was a single man, when, in 
I fact, he was married, and, under that mis- 
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representation, entering into a promise of 
marriage witli tlie plaintiff, and tliereby pre- 
venting her from receiving the attentions of 
other men and making a suitable marriage, and 
keeping her a single woman for the last six 
years, and injuring her good name, and hurt- 
ing her feelings, &c. Tliis is a count in tres- 
pass on the case (1 Chit PL 137), or, as it is 
generally denominated, an action on the ease. 
It sounds iu tort. So tliat there is a coimt in 
assumpsit, and a count in case, joined in the 
same declaration. These counts cannot be so 
joined, at common law. Gould, PI. e. 4, §§ 
87, SS, 91. If the writ be regarded as substan- 
tially for trespass on the case, and the second 
count for the same cause of action, then the 
first count, being in assumpsit, is manifestly 
out of place. The first count, therefore, should 
be stricken out. Gould, PL e. 4, § 101. 

As both parties have been greatly in fault 
in pleading, and as a portion of the pleadings 
of both parties is to be stricken out, this may be 
done by both parties without costs. 

A further objection is raised to the declara- 
tion, that it shows, upon its face, that the cause 
of action arose more than sis years before suit 
brought, and is, therefore, barred by the stat- 
ute of limitations of New York. But, the date 
mentioned in the declaration is not material, 
and, as the plaintiff can prove any date within 
the statutory period, such objection cannot be 
raised on demurrer. 
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810. 

WILKINSON (TYLER v.). See Case No. 14,- 
312. 



Case No. 17,676. 

I WILKINSON V. UNION MUT. LIFE 
INS. CO. • 

[ [2 Dill. 570.] 1 

Circuit Court, D. Iowa. 1872. 

LiPE Insurance — Warranty — False Answers 
IN Appii CATION— Mistakes op Agent. 

1. Where a life insurance policy contains a con- 
dition that if the statements in the application 
shall be found in any respect untrue, it shall be 
void, untrue answers to specific questions avoid 
the policy, although relating to matters not ma- 
terially affecting the risk, and not made with a 
view to deceive the company. See Swick v. 
Home Ins. Co. [C-ase No. 13,682]. 

2. The local agent of a foreign company in tak- 
ing and filling up blank applications entrusted 
to him is ordinanly to be taken as the agent of 
the company, and not of the assured, and the 
company, if true answers to the questions in the 
application he made by the applicant, will he es- 
topped to take advantage of the mistakes and 
omissions of the agent in reducing the answers to 
writing, if the applicant is without fault 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



This was an action on a policy of life uism-- 
anee. The defense was the alleged falsity of 
certain answers in the application for the in- 
surance. The jury found a special verdict, the 
general nature of which appears in the opin- 
ion. A report of the same case in the supreme 
court of the United States, more in detail, will 
be found in 13 WaU. [80 U. S.] 222. The de- 
fendant moved for a new trial. 

Geo. W. McCrarjs John H. Craig, and W, J. 
Cochrane, for plaintiff. 
Gillmore & Anderson, for defendant 

DILLON, Ch-euit Judge. I think the mo- 
lion for a new trial ought to be overruled. The 
special findings Of the jury dispose of every de- 
fense on its merits against the company, ex- 
cept the one relating to the age of the mother of 
the assured at the time of her death. The spe- 
cial verdict on that subject is fully warranted 
by the evidence, and being so, the company is 
justly estopped to make the defense that the 
applicant misrepresented or untruly stated the 
age at which her mother had died. 

In propounding the questions to the applicant, 
and in taking down her answers, the local agent 
acted for his company, and if the applicant 
made truthful answers, as found by the jury, 
and the agent wrote down the answers on that 
subject, which appear in the application, with- 
out the knowledge of the applicant, and with- 
out being misled by her, acting upon Ms own 
judgment, why should not the mistake of the 
company's agent be visited on the company, 
rather than on the plaintiff? I am aware of the 
conflicting views which different courts have 
held on this subject, but the one above indi- 
cated is well supported by adjudged cases, and 
is the one towards which, as it seems to me, the 
judicial senthnent of the country Is rapidly 
tending. Rowley v. Empire Ins. Co., 36 N. Y. 
550; Viele v. Germania Ins. Co., 26 Iowa, 9; 
Miller v. Mutual Ben. Life Ins. Co., 31 Iowa, 
216; s. e. 7 Am. Rep. 122, and cases cited in 
note; Geib v. International Ins. Co. [Case No. 
5,298] ; Wilkinson v. Connecticut Life Ins. Co., 
30 Iowa, 119, which was an action by the pres- 
ent plaintiff on another policy. Judgment for 
plaintiff. 

NOTE. In Hiatt v. Mutual Life Ins. Co. of 
New York [Case No. 6,449a], the defense was 
suicide, to which the plaintiff replied insanity. 
The court ruled: 1. That it was good cause of 
challenge to a juror that he considered the fact 
of suicide as conclusive evideuee of insanity. 2. 
That the burden of proof to establish insanity was 
upon the plaintiff. See Swiek v. Home Ins. Co. 
[Case No. 13,692], and cases cited. 3. As to the 
kind and degree of insanity necessary to he shown 
to entitle the plaintiff to recover where the as- 
sured took his own life, the court followed Terry 
V. Life Ins. Co. [Case No. 13,839], affirmed, 15 
Wall. [82 U. S.] 580. There was a verdict and 
judgment for^the defendant. I. N. Kidder and 
Gatch & Wright for plaintiff. Holmes & Reyn- 
olds and ^olk, Hubbell & Goode, for defendant. 
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Case ISTo. 17,677. 

WILKINSON et al. v. WILKINSON et al. 

[2 Cart. 582.] i 

Circuit Court, D. Bhode Island. June Term, 
1856. 

Federal Court— Jukisdictjox— Suit bt Assignee 

— Diverse Citizekship— Assignment for 

Cbeditors— Purchase by JBejteficiart. 

1. An assignee of a right to an ^count of the 
proceeds of sales of mortgaged property, cannot 
maintain a suit in the circuit court of the United 
States, in a case where his assignors were not 
competent on the ground of citizenship, to sue the 
defendants. 

DDistinguished in McNichol t. Phelps, 16 Fed. 
9. Cited in Simons v. YpsUanti Paper Co., 
33 Fed. 194.] 

2. If a cestui que trust under an assignment 
for the benefit of creditors, buys a right of prop- 
erty which the assignees were empowered to sell, 
in the execution of their trust, he must claim as 
a purchaser under them, not as a cestui que trust. 

Mr. Cozzens, for complainant. 
Mr. Potter, contra. 

OURIIS, Circuit Justice. This is a suit in 
equity to which George Wilkinson, a citizen 
of the state of Connecticut, and Hiram M. 
Barney, a citizen of the state of Illinois, were 
originally the parties plaintiff, and the ad- 
ministrators of William Wilkinson, deceased, 
and Benjamin Pessenden, all citizens of 
Rhode Island, are the parties defendant. 

The bill states, that Abraham and Isaac 
Wilkinson, mortgaged certain real and per- 
sonal property to the deceased, William Wil- 
kinson, conditioned to indemnify him against 
certain liabilities he was under, or might in- 
cur for the mortgagors, with a power of sale 
in case of breach of condition; that subse- 
quently the mortgagors conveyed the equity 
of redemption of the mortgaged premises, to- 
gether with other property, to William Wil- 
kinson, Nathaniel Searle, the plaintiff Bar- 
ney, and the defendant Pessenden, in trust 
to sell the same, and to apply the proceeds to 
pay particular creditors of the assignors, of 
whom the plaintiff, George Wilkinson, was 
one. 

The bill further states, that William Wil- 
kinson, in his lifetime made sales under the 
powers contained in the deeds of mortgage, 
fully reimbursed himself for all his pay- 
ments, and extinguished all his liabilities for 
the mortgagors, and had in his hands a sur- 
plus, for which he ought to have accounted 
to the assignees of Abraham and Isaac Wil- 
kinson. That Searle, one of the assignees, is 
dead; and that the surviving assignees, for 
a valuable consideration, have sold and as- 
signed to the plaintiff, George Wilkinson, all 
their right and title to what remained in the 
handg of William Wilkinson, as above stated. 
The biU prays for an account by the adminis- 
trators of William Wilkinson, of the moneys 
received by him under the sales of the mort- 
gaged property, and of the disposition there- 

1 [Reported by Hon. B. R. Curtis, Circuit Jus- 
tice.] 



of, and that the balance may be decreed to 
be paid to George Wilkinson, as assignee 
thereof. 

The eleventh section of the judiciary act of 
1789 (1 Stat, 78) declares "that no district 
or circuit court shall have cognizance of any 
suit to recover the contents of any promis- 
sory note, or other chose in action in favor 
of an assignee, unless a suit might have been 
prosecuted in such court, to recover the said 
contents, if no assignment had been made." 

I am of opinion that an equitable assignee 
of a claim to an aecoimt is within this re- 
strictive clause. In SerS v. Pilot, 6 Cranch 
[10 U. S.] 335, Mr. Chief Justice Marshall, 
speaking of a suit in equity by an assignee 
for an account, says: "Without doubt, as- 
signable paper, being the chose in action 
most usually transferred, was in the minds 
of the legislature when the law was framed; 
and the words of the provision are, there- 
fore, best adapted to that class of assign- 
ments. But there is no reason to believe 
that the legislature were not equally dispos- 
ed to except from the jurisdiction of the fed- 
eral courts, those who could sue in virtue of 
equitable assignments and those who could 
sue in virtue of legal assignments. The as- 
signee of all the open accounts of a mer- 
chant, might, under certain circumstances be 
permitted to sue in equity, in his own name, 
and there -would be as much reason to ex- 
elude him from the federal courts, as to ex- 
clude the same person, when the assignee of 
a particular note. The term, "other chose m 
action," is broad enough to comprehend ei- 
ther ease, and the word "contents," is too 
ambiguous to restrain that general term. 
The contents of a note are the sum it shows 
to be due; -and the same may, without much 
violence to language, be said of an account. 

No substantial distinction in this respect, 
can.be made between a right to an account of 
sales of mortgaged property, and any other 
right to an account. They are all ehoses in 
action within the meaning of this law. They 
are rights to recover sums of money by 
means of suits; and whether the right be 
legal or equitable, whether the assignment 
thereof passed a legal title so as to enable the 
assignee to sue in his own name at law, or 
only an equitable title, to be asserted through 
the aid of a court of chancery, it was equally 
the purpose of this restrictive clause to pre- 
vent the citizenship of the assignee from en- 
abling him to come into a com't of the United 
States. Such, in general, was the view taken 
of it by the supreme court, in Sheldon v. Sill, 
S How. [49 U. S.] 441; and which was not 
modified by Deshler v. Dodge, 16 How. [57 U. 
S.] 622, which explained its meaning. 

The true inquiry here is, therefore, whether 
the plaintiff's assignors could have sued in 
the circuit court on the title shown by this 
bill. And it is manifest they could not, for 
one of them is a citizen of Rhode Island. It 
is urged, however, that Barney, one of the 
surviving assignees of A. and I. Wilkin- 
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son, might liave brought his bill agaiust his 
co-assignee Freeman, and the administra- 
tors of William Wilkinson, and alleged, that 
he joined Freeman as a defendant to com- 
pel him to do his duty in collecting the 
money, and paying it to creditors. That such 
a bill might be sustained, may be admitted. 
But it would be a case dififering widely from 
the one shown by this bill; which shows that 
both assignees. Freeman and Barney, in the 
execution of their trust, have sold this claim 
to the plaintiff, George Williinson. They have 
no further duty as assignees to perform, in the 
collection of this money; and, consequently, 
one of them, upon the present state of facts, 
could not allege, that the other should be made 
a defendant, to compel him to discharge any 
trust, as to this account. 

George Wilkinson is the assignee of both 
Freeman and Barney. It was necessary that 
both of them should join to make him any 
title. Wilbur v. Almy, 12 How. [53 tJ. S.] 180. 
Both did join; one is as much his assignor as 
the other; or, rather being but trustees, both 
united conveyed one entire title. Unless both 
could have sued upon this title if no assign- 
ment had been made, the assignee cannot sue. 
And he cannot escape the difficulty by sug- 
gesting, that if no assignment had been made, 
there might have arisen such a state of facts 
that a court of equity would have allowed 
one of the trustees to represent and enforce 
the whole title. I cannot presume that Free- 
man would have refused to do his duty, and 
join in a suit for an account, if any thing was 

due. 

It is further urged, that George Willdnson, 
being a cestui que trust under the assignment 
of A. and I. Wilkinson, may sustain this bill 
in his own right. But the creditors of A. and 
I. Wilkinson have no longer any equitable in- 
terest in the account for which this bill is 
filed. The right to an account having been 
sold, and assigned by the trustees, for a val- 
uable consideration in the execution of their 
trust, the purchase-money is substituted in 
place of the right; and George Wilkinson as a 
creditor and cestui que trast, has no right 
therein. The entire interest belongs to him 
as a purchaser. 

My opinion is that the bill must be dismissed 
for want of jurisdiction. 



Case Ho. 17,677a. 

WILKINSON V. WILLIAMS. 

[2 Hayw. & H.] i 

Circuit Court, District of Columbia. Jan. 10, 
1850. 

Actios foh Prtce of Goods— Payment in 
Worthless Notes. 

Where a party takes bank notes in payment 
for goods sold upon the understanding that he 
should return the notes to the purchaser if they 



1 [Reported by John A. Hayward, Esq., and 
Geo. C. Uazleton, Esq.] 



turned out not to be current, lield, that the seller 
could not maintain his action for the price of the 
goods, unless he return the notes before action 
brought, unless it shall appear from the evidence, 
to the satisfaction of the jury, tliat the buyer of 
the goods knew that said notes were issued to 
defraud the public, and were worthless at the 
time the bargain was made, in which case the 
jury would be authorized to disregard the notes 
in payment, and return the verdict for the price 
of the goods, as if no notes had been given. 

John Marbuiy, for plaintifE. 

K. G. Coxe and H. May, for defendant 

This action was brought by the plahitife 
[PresciUa Wilkhison], as executrix of the es- 
tate of George Wilkinson, deceased, for the 
price of a negro man, the slave of the de- 
ceased. The deceased received $(300 in notes 
of the Commercial Bank of Millington, state 
of Maryland, with the understanding that if 
the notes turned out not to be good that they 
could be returned and the defendant [William 
H. Williams] would make them good. The 
notes were worthless and good for nothing; 
that the deceased offered to return the notes, 
and that the defendant refused to take back 
the said notes and make them good. That 
not regarding his promise, and undertaking, 
but contriving to injure and defraud the said 
plaintiff, hath not yet accounted with or paid 
the piaiutih; the sum of six hundred dollars 
or any part thereof. The sale was made Sep- 
tember 25, 1840. The Bank of MilUngton, 
Md., failed October 10, ISiO. §530 of the 
notes were produced in open court and tender- 
ed the defendant. 

Mr. Marbury, for the plaintiff, cited the fol- 
lowing points .and authorities: Starkie, in his 
work on Evidence (vol. 2, pt 4, p. 95), says: 
"If a bill be given in payment of goods, and 
there be no agreement as to time, and it turns 
out to be worthless, an action may be com- 
menced immediately." Lord Kenyon says in 
Stedman v. Gooch, 1 Esp. 5: "If such bill or 
note is of no value he may consider it as 
waste paper, and resort to his original de- 
mand, and sue the debtor on it." He says in 
Puckford V. Maxwell, G Durn. & E. [6 Term 
R.] 53: "If the bill which is given in pay- 
ment do not turn out to be productive, it is 
not that which it purports to be and which 
the party receiving it expects it to be, and 
therefore he may consider it a nullity, and 
act as if no such bill had been given at all." 
See ElUs v. Wild, (> ilass. 321; Wiseman v. 
Lyman, 7 Mass. 2SG; People v. HoweU, 4 
Johns. 296; Johnson v. Weed, 9 Johns. 310. 
Where the article of sale is warranted it 
seems that the vendee is entitled to prove the 
inferiority, and the breach of the warranty. 
2 Stai-kie, Ev. pt. 4, p. 645, and the case cited, 
viz.: Hunt v. Silk, 5 East, 452; Conner v. 
Henderson, 15 Mass. 31U; Thornton v. Wynn, 
12 Wheat. [25 U. S.] 1S3. See, also, Curtis v. 
Hannay, 3 Esp. 83, and Grimaldi v. WhitCj 
4 Esp. 95; Franklin v. Long, 7 GiU & J. 
407, as to the return of the goods as soon as 
the breach of warranty is discovered. The 
count for money had and received may also 
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be supported upon a consitleration, which 
failed as where payment has been innocently 
made in counterfeit notes or coins, if the 
plaintife has offered to return them, within 
a reasonable time. 2 Greenl. Ev. § 124, and 
cases there cited. A payment received on 
forged paper, or in any base coin is not good, 
and if there be no negligence in the party, 
he may recover back the consideration paid 
for them, or sue upon his original demand. 
TJ. S. Bank v. Bank of Georgia, 10 Wheat. 
[23 TJ, S.] 333, and cases cited by Justice 
Story. 

Counsel for the defendant made the fol- 
lowing points as to averring fraud in the dec- 
laration. Fraud consists in intention, as a 
fact to be averred. Stuart v. Wilkins, 1 
Doug. 18; Moss v. Riddle, 5 Craneh [9 U. S.] 
351. As to returning an unsound thing, see 
Fielder v. Starkin, 1 H. Bl. 19. Assumpsit 
will not lie where there is a fraud, the ac- 
tion must be trover or deceit. Ferguson v. 
Carrington, 3 Car. & P. 457; s. c.l4 B. O. 
L. 457; Slater v. West, 14 E. C. L. 330; Fer- 
guson V. Carrington, 9 Barn. & 0. 59; Thomp- 
son V. Bond, 1 Camp. 4; Read v. Hutchinson, 
3 Camp. 352. An executed consideration, 
whereon the law implies a promise to pay on 
request, as upon an account stated, is not suflS- 
clent to support a promise to pay at a fu- 
ture day. Hopkins v. Logan, 5 Mees, & W. 
241; Kaye v. DUtton, 7 Man. & G. 807. 
Where the defendant knew the bill of ex- 
change given for goods was worthless at the 
time of purchase, assumpsit was held not to 
be the remedy. Read v. Hutchinson, 3 Camp. 
352; Thompson v. Bond, 1 Camp. 4. As- 
sumpsit on an implied contract. The law 
does not imply contracts where facts are in- 
-consistent with contracts when implied. 
Where facts sliow a fraud, and that is to de- 
stroy the contract, then there can be no fact 
on which a contract can be implied, but 
quite the contrary; the implication is forbid- 
den. Assumpsit for money had and received 
can only be for the actual amount of the 
sale by the defendant. Where there is a spe- 
cial count and a general count for goods sold, 
plaintiff may abandon his special count, but 
not when his proofs show the goods were de- 
livered under the special agreement still sub- 
sisting. Raymond v. Bearnard, 12 Johns. 
274; Jennings v. *Camp, 13 Johns. 94; Rob- 
ertson V. Lynch, 18 Johns, •^l; Clark v. 
Smith, 14 Johns. 326; Perkins v. Hart, 11 
Wheat [24 U. S.] 237. If the contract is 
affirmed it must be as made, and the party 
cannot recover on a promise implied different 
from the one made. The notes were not 
worthless at the time of the contract, and he 
only tendered a part of them. The tender 
of a part affirms the contract made. 

The following exceptions were made in the 
course of the trial: 

1st. The plaintiff to support the issues en 
his part joined olfered to read to the jury a 
commission issued in this cause, together 
with the depositions taken In pursuance 



thereof, to the reading of which deposition 
the defendant objected, because of the exe- 
cution thereof, but the court permitted the 
same to be read. Marbury, in reply stated: 
1st. The oath is signed by "J. Milburn, J. P." 
"J. P." means "Justice of the Peace." 2nd. 
The commissioners certify that they took the 
oath. 

2nd. The plaintiff, to maintain the issue on 
her part, offered Ebenezer Rodbird, a compe- 
tent witness, who testified that during the 
years 1839 and 1840 he was employed by the 
defendant to purchase negroes for him in the 
states of Maryland and Virginia; that the 
mode of business between the said witness 
was as follows: Williams placed in the 
hands of witness, from time to time, various 
sums of money, to be employed by him in 
the purchase of negroes, for which he al- 
lowed witness compensation; that he took 
the bills of sale and receipted on the purchase 
of the negroes in the name of the defendant, 
and delivered the negroes- and evidence of 
purchase to the defendant from time to time; 
that the business and employment of the de- 
fendant was a trader in negroes; that wit- 
ness paid for the negroes in the identical 
money placed in his hands by the defendant, 
and on being asked by the defendant's coun- 
sel if his authority as agent of defendant was 
in writing, said he had no authority written 
or verbal, except what is contained ili the re- 
ceipts given by him to the defendant, which 
he produced in form as follows: "Received 
of Wm. H. Williams ten hundred dollars, to 
be laid out in negroes, or returned when 
wanted. June 16th, 1839." Another for two 
thousand dollars, another for twelve hundred 
dollars, and another dated August 25th, ISiO, 
for six hundred dollars. And thereupon the 
said plaintiff offered to read the depositions 
with the above receipts, to the reading of 
which the defendant objected. 

3rd. Whereupon the defendant prayed the 
court to instruct the jury as follows: "If the 
jury shall further believe, from the same evi- 
dence, that at the time of alleged sale of the 
.negro man by the said Wilkinson to defend- 
ant, that it WAS agreed between the said par- 
ties that in case the Millington bank notes 
then paid and received should prove worth- 
less or not good, the former should return 
them to the defendant, who was then to make 
them good, then the plaintiff is not entitled 
to recover upon the common counts," — ^whieh 
the court refused to give except with the 
qualification as follows: "If upon the whole 
evidence the jury should believe that the pay- 
ment in Millington notes formed no part of 
the contract of sale of the negro man Frisby, 
but was collateral thereto; and shall further 
find that the defendant on the 2oth of Sep- 
tember, 1840, purchased of the said Wilkin- 
son, in his lifetime, the said negro man Fris- 
by, at and for the price and sum of §600, 
and paid for him in said notes of the Com- 
mercial Bank of Millington; and if they shall 
further find that said notes was issued by 
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certain iDdividuals using the said name of 
said bank, and for tlie purpose of deceiving 
and defrauding tlie public; and if tliey shall 
further find as aforesaid that the said de- 
fendant knew of the existence of said fraud 
before the said purchase, and in such known 
case passed said notes to said Wilkinson; 
and further that the said George Wilkinson, 
on the discovery of said fraud, returned said 
notes or tendered them to the said defendant, 
or shall satisfy the jury that said notes were 
entirely destitute of value at the time said 
fraud was discovered, then the passing of 
said notes, if passed by the agent of the de- 
fendant to said George Wilkinson, was no 
payment for the purchase of said negro, to 
prevent the plaintiff from recovering in this 
action." The above was granted by the 
court. To which refusal to instruct, as 
prayed by the defendant, as well as to the in- 
struction with the qualification aforesaid 
granted, the defendant excepts. 

4th. In the progress of the trial of this 
cause, upon notice from the plaintiff to the 
defendant to that effect, the defendant pro- 
duced and gave to the plaintiff's counsel the 
said letter from said Wilkinson to defendant, 
dated the 18th of Oct. ISiO, and postmarked 
by said Wilkinson himself, "who was then 
postmaster at the place where it was written, 
dated and mailed October 26th, and after 
said letter had been given in evidence to the 
jury, the following instructions were given; 

"If the jury shall believe from the whole 
evidence aforesaid that the plaintiff's testa- 
tor, George Wilkinson, at the time of selling 
the said negro man in the declaration men- 
tioned, applied to Mr. Agustus K. Sollers for 
his opinion, whether or not the notes offered 
by Rodbird in payment were good, and re- 
ceived from him the reply that there could 
be no doubt about the money, received it as 
payment of said negro upon this assurance 
only, then the plaintiff is not entitled to re- 
cover on the special count in the declaration, 
notwithstanding the juvy shall also believe 
that said Wilkinson afterwards stated to said 
Kodbird that in a short time he should go to 
Baltimore, and if he ascertain the notes were 
not good he should return them, to which said 
Rodbird assented. And further, that upon 
said testimony plaintiff cannot recover on the 
special count, unless the plaintiff shall fur- 
ther prove thsit said Wilkinson did, within a 
reasonable time, notify said defendant that 
the notes which had been paid him were not 
good, and had returned said notes, or offered 
to return them." The above was given lay 
the court. 

"If the jury shall believe from the said ev- 
idence that at the time of negotiating the 
sale of the said negro, and before the con- 
summation of the same, and before the said 
Wilkinson would agree to receive payment 
for the said negro man in the notes of the 
Commercial Rank of Millington, the said 
Rodbird promised the said Wilkinson that 
should said money not be passable in the 



city of Baltimore, when he, the said Wilkin- 
son sent It there, he, the said Rodbird, bound 
himself to tnake it good to said Wilkinson in 
other funds;" that then it was incumbent on 
said Wilkinson to send said money to Balti- 
more in a reasonable time, and if on sending 
it he found that it was not passable, to give 
by the earliest practicable public conveyance 
notice thereof to said Rodbird or said Wil- 
liams, and to require the amount to be made 
good in other funds; and in the absence of 
such proof the plaintiff is not entitled to re- 
cover in this action, and further that fraud is 
not to be presumed, and that the acts and con- 
duct of the said defendant, as proved in said 
evidence, may be accounted for by and traced 
to an honest and legitimate source and mo- 
tive, the jury are not at liberty to infer fraud 
from such acts and conduct." The above in- 
structions were given by the court at the in- 
stance of the defendant, who read to the court 
part of said letter embraced in instructions; 
the said defendant prayed the court to in- 
struct the jury: "And further that the alle- 
gations contained in said letter of said Wil- 
kinson of the 18th October, 1840, of his hav- 
ing sent said money to his agent in Balti- 
more, or that he received the letter from said 
agent as therein stated, are not competent ev- 
idence to prove said facts, that he had to- 
send the money to Baltimore, or that he re- 
ceived any letter from his agent, or that said 
letter contained what is there stated, or that 
such statements were true as there made,"^ 
which instruction the court refused to give» 
to which refusal the defendant excepts. 

The exceptions were signed and sealed by 
Judges MORSELL and DUNLOP, under 
date of November 6, 1849. 

Verdict for the plaintiff for ?530, with in- 
terest from September 2o, 1840. 

Motion for a new trial on the following- 
grounds: 1st Because the verdict is against 
the law and the evidence. 2nd. Because the- 
court erred in instructing and in refusing to- 
instruct the jury. 3rd- Because the verdict 
was against the instructions of coux't 

Coxe and May, for defendant. 

Motion overruled, and judgment on the ver- 
dict. 
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WILKINSON et al. v. YALE et at. 

[6 McLean, 16.] i 

Circuit Court, D. Michigan. June Term, 1853; 

Creditors' Bill — Judgment of State Codut — 
Gaunishment Pkoceeding — ^Michi- 
gan Statute. 

1. The courts of the United States can take 
jurisdiction, where property has been fraudu- 
lently conveyed to defeat creditors, and proceed 
under a state statute, where a judgment has- 
been obtained, and execution has been returned 
no property. 

[Cited in Claflin v. McDermott, 12 Fed. 376.]- 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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2. And this proceeding may be bad where the 
judgment was entered, and execution issued, m 
the state court. 

3. And the same proceeding may be had in the 
state court, on a judgment obtained in this court 

4. Under the statute, judgment and esecution 
are required. Many autiiorities require this on 
general principles. 

5. But execution can never be required, on 
general principles, 'O'here at law the property can- 
not, be reached. 

6. A proceeding in a state court by attachment, 
where a garnishee is summoned, cannot be set 
up in bar or abatement to a creditor's bill. 

7. Under a statute of Michigan, the procedure 
against a garnishee takes place after judgment 
against tlie defendant. 

8. Until this, the procedure against the gar- 
nishee, under the statute of Michigan, is not a 
suit. 

9. Partners cannot distribute among themselves 
any part of the stock in trade, to the prejudice of 
creditors. But when a distribution is made 
with the assent of the creditors, the act is not 
fraudulent. 

[This was a bill In equity by John WiJJdn- 
son and others against Charles Yale and oth- 
ers.] 

"Wells & Cook, for complainant. 
Mr. Campbell, for defendant. 

McLEAN, Circuit Justice. This is in ef- 
fect a creditor's bill. A judgment was ob- 
tained in the state court of Michigan, for a 
sum exceeding five hundred dollars. An exe- 
cution was issued, which was returned, no 
property real or personal to be found. And 
the complainants allege that the defendants 
have conveyed their property so that it cannot 
be reached by an execution. The bill asks a 
discovery and relief. The defendants admit 
the obtainment of the judgment. They have 
no knowledge of the issuing of the esecution 
or of the alleged proceedings thereon. They 
admit the judgment remains unsatisfied. De- 
fendant Bronson believes Yale & Atherton 
have no property, real or personal. He admits 
that the 27th of November, 1849, they assign- 
ed to him all the notes and accounts then due 
to them as the firm of Chester Yale & Co., 
and all moneys on hand, and stoves not yet in 
possession, upon trust to pay creditors, &c. 
And he denies that the assignment was color- 
able or fraudulent, but that it was made and 
received in good faith. Bronson denies that 
the property is held, as charged, in trust for 
Yale & Atherton, except the payment of two 
hundred dollars to Yale. He alleges, that at 
the time defendant received said assignment, 
W. A. Cook was present as counsel for com- 
plahiants, and defendant .understood he was 
acting for them, and he expressed his entire 
assent to the same. That the debts stated in 
said list as owing by Yale & Atherton, to 
Eathbum & Co., and to Jewit & Root, were 
paid prior to the assignment; and he has since 
ascertained that the debt to Pratt & Co., is 
$530.75. Defendant has collected of the de- 
mands assigned about $500, and has paid to 
Yale §100, and to the creditors of Yale & Ath- 



erton $129 before injunction, and the balance- 
remains in his hands, out of which he claims- 
to retain a compensation for his services and 
expenses. That of the sum so paid to credit- 
ors, $15 was to complainant, to apply on the- 
debt for which said judgment was rendered. 
That some weeks before such payment, de- 
fendant exhibited to said complainant, Wil- 
liam Wilkinson, said assignment and sched- 
ules, and fully explained the same, and he ex- 
pressed his concurrence therein; and the $15- 
were paid to him at his particular request. 
That after this, and the previous assent 
through Cook, it is insisted the complainants 
have no right to disaffirm the same. That 
16th April, 1850, complainants garnisheed de- 
fendant Bronson in the suit in which judg- 
ment was rendered. That said proceedings 
are still pending in the county state court, 
involving the same matters, as in this suit 
which remain undetermined; defendant there- 
fore insists that complainants have not ex- 
hausted their remedy at law, &c. 

The first question made is, whether the court 
can take jurisdiction in the case. In Lanmon 
V. Clark [Case No. 8,071], it was held, a credit- 
or's bill could be filed in this court. The judg- 
ment in that case was rendered in this court;: 
but on the same principle, relief may be given, 
where the judgment was given in a state court. 
Under the statute of Michigan, the judgment 
must be shown, and the return of the execu- 
tion, of no property, as a basis for proceed- 
ings; and it cannot be material whether such 
judgment and execution be shown in the fed- 
eral or state court The facts are sufficiently 
established by the record of either court And 
we suppose a state court could proceed in the- 
same manner on a judgment and execution in 
the federal court The basis of the procedure 
is the fraud alleged, or trust, which can only be- 
reached effectually in a court of chancery. A 
deposition was offered and objected to, be- 
cause it does not appear by whom the deposi- 
tion was written, or by what means it came 
hito the hands of the clerk. When a deposi- 
tion is taken, under the act of congress, in the 
absence of the other party, and without no- 
tice, great strictness is required. It must ap- 
pear that the deponent, or the magistrate be- 
fore whom it was taken, wrote the deposition ;_ 
but the case before us, was, where the deposi- 
tion was taken imder a rule of court, as in 
state practice, and not imder the act of con- 
gress, the same degree of strictness is not, 
therefore, required. We thhik, that prima fa- 
cie, the deposition may be received, subject to- 
any proof showing unfairness or fraud. It is 
insisted that the proceeding against Bronson, 
as garnishee, is a bar to this procedure. 

By the act of Michigan of the 2Sth of March, 
1849, in the 13 section, it is provided, that hi 
any action before a justice of the peace, &e., 
if the plaintiff or his agent shall make affida- 
vit that he has good reason to believe, ,and 
does believe, that any one has money or ef- 
fects in his hands, or under his control, or- 
that such person is in debt to such defendant,. 



WILLARD (BRATTLE v,) 



[29 Fed. Cas. page 1274] 



the justice shall issue a summons, and re- 
quire such person to answer under oath, the 
matters alleged in the affidavit; and from the 
-service of such summons on the garnishee, 
he shall be liable for the effects of the defend- 
ant in his hands. And it is declared that from 
the service of a summons, the suit against the 
garnishee shall be deemed as commenced. 
After the examination of the garnishee, the 
cause as to him, shall be continued imtil the 
final judgment against defendant. After the 
final judgment, fhe justice, on request, shall 
issue a summons against the garnishee, to 
show cause why a judgment should not be 
rendered against him. And the plaintiff may- 
declare against him in trover. And the 20th 
section provides, that no suit shall be main- 
tained or recovery had by such plaintiff 
against the garnishee for the amount of mon- 
ey sworn to, proved or admitted to be due 
from such gai-nishee to defendant, or for the 
property or value thereof, while the orighaal 
■suit is pending. Although the statute declares 
the suit shall be considered as pending, from 
■the time the garnishee is summoned, yet, it is 
clear, that until after the judgment in the orig- 
inal ease is obtained, according to the 20th 
section, no suit can be maintained against him. 
The first proceeding, therefore, against the 
garnishee, must be regarded in the light of a 
witness, except that from the time he is first 
summoned, he is held liable for the assets in 
his hands. Until after the judgment, the pro- 
cedure against the garnishee cannot be con- 
sidered as a suit pending, which can be set up 
in abatement of the present bill. 

The next inquiry is, whether the assignment 
was voi^ as against creditors. In the case of 
Fox V. Willis, 1 Mich, 321, it was held, "that 
n deed fraudulent as to creditors, is not void 
but voidable; and can be avoided only by a 
judgment creditor, or one claiming under him, 
who has taken out execution, and levied on 
the property fraudulently conveyed." "Where 
& debtor conveyed property in trust for credit- 
ors, which conveyance was fraudulent as to 
creditors, and afterwards gave a mortgage on 
s. part of the same property to a creditor, who 
was aware of the previous conveyance, for the 
payment of a judgment the creditor had 
against him, it was held that the mortgagee, 
though a judgment creditor, inasmuch as he 
had not taken out execution on his judgment, 
and levied on the land fraudulently conveyed, 
could not call in question the validity of the 
prior conveyance; and that he was not pro- 
tected against it as a purchaser for a valuable 
consideration." 2 Johns. Oh. 1S9; 10 Pick. 
413; 2 Kent, Comm. 533; 4 Johns. Oh. 529; 
[Brooks V. Marbury] 11 Wheat [24 U. S.] 78; 
4 Johns. Ch. 672, The above cases are ruled, 
or some of them, upon the ground that judg- 
ment and execution are essential, before the 
party can ask relief in a court of chancery. 
But In the case of Hadden v. Spader, 20 
Johns. 569, it was held, that this doeti-ine is 



not sustainable. That in case of stocks and 
other property which cannot be reached by 
execution, a judgment and execution are not 
necessary. This is undoubtedly the reason- 
able doctrine, and it is applicable to aU cases 
of trusts, whei-e a proceeding at law cannot 
reach flie property. In the answer of Bronson, 
he says, that he fully explained to the Wil- 
kinsons the nature of the assignment, as to the 
amount reserved for Yale; and the receipt. for 
315 shows it was received, as a part of the 
dividend. Received February loth, 1850, of 
H. 0. Bronson, fifteen dollars to apply on de- 
mand against Yale & Co., signed Wilkinson & 
Co. 

Choate, a witness, states, that before the as- 
signment was made, he told Mr. Cook, coun- 
sel for the plaintiffs, that Chester Yale, one of 
the partners, was to be preferred as a creditor 
of about two hundred dollars, in consequence 
of his having paid more capital than his part- 
ners, Atherton & Co., when he expressed him- 
self gratified with fhe arrangement. 

Samuel Higby, says, that fifty dollars were 
paid to Mr. Cook, with the imderstanding that 
it should be considered a part of the assets, 
and should be included in any dividends that 
should be made to said complainants. 

Austin Blair, of counsel for defendants, ex- 
plained to Cook the nature of the assignment 
agreed upon. Witness waived the injunction 
as to the payment cf the fifty dollars, being at- 
torney in the case, on the declaration of Mr. 
Cook, that if he would do so, he would receive 
it, as from the assignee, and would account for 
it out of the dividend they should be entitled 
to receive. 

It is true, the partnership funds invested 
cannot be withdrawn and distributed among 
the paitnei's, so as to equalize the sums ad- 
vanced by each, to the prejudice of the cred- 
itoi^s; but in this ease the distribution seems to 
liave been made with the acquiescence of the 
complainants and their counsel. That the 
complainants were fully apprised of the claims 
against the company, and of the claims and 
property assigned to the defendants, which 
they assented to, and that they, through their 
counsel, received certain sums in part of the 
dividends to be distributed. Under these cir- 
cumstances, we think the assignment cannot 
be considered fraudulent The bill is there- 
fore dismissed at the costs of the complainant 
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Case Wo. 17,679. 

TVILLARD et us. V. DOUR. 

[3 Mason, 91J i 

-Oircoit Court, D. Massachusetts. Oct. Term, 

1822. 

iDMiRAiiTr— Suit for Master's Wages— Statute 

OF LlSMTATIOSS — CaPTDRE OP VESSEL — 

Effect on Wages Claim. 

1. The master of a ship may mamtain a suit 
in the admiral^ in personam against the owner, 
for his wages, but not in rem against the ship, 
for he has no lien. 

[Cited in The Santa Anna, Case No. 12,325; 
The Stephen Allen, Id. 13,361; The Mer- 
chant, Id. 9,434; Cox v. Murray, Id. 3,304; 
The Larch, Id. 8,085; Grant v. Poillon, 20 
How. (61 U- S.) 168; The M. Vandercook, 
24 Fed. 475; The Atlas, 42 Fed, 794.] 

2. The statute of limitations of a state is no 
Tjar to a suit on the admiralty side of the courts of 
the United States. 

[Cited in The Utility, Case No. 16,806; Joy 
T. Allen, Id. 7,562; Scull v. Raymond, 18 
Fed. 553; Nesbit v. The Amboy, 36 Fed. 
926; The Queen of the Pacific, 61 Fed. 
215.] 

3. The statute of Anne, limiting suits in the 
■admiralty for seamen's wages to six years, is 
not a bar to such suit in the courts of the United 
States. 

[Cited in The Utility, Case No. 16,806; South- 
ard V. Brady, 36 Fed. 561.] 

4. If during the voyage there be a capture and 
•final restitution decreed, the right to wages is 
not complete until the restitution. 

[Cited in Brown v. Lull, Case No. 2,018.] 

This was a libel brought by the adminis- 
tratrix of the master of the ship Jenny, own- 
«d by the respondent, John Dorr, for Tvages 
•earned by the master in a voyage originally 
undertaken from Boston to China, and back 
again to Boston, and also for -wages earned 
by Ms apprentice during the same voyage. 
The voyage commenced in May, 1807, and 
■was carried on until December, ISOS, -when 
the ship was captured as prize by a British 
■cruiser, and carried into Calcutta for adju- 
dication. Upon trial there, the ship and 
•cargo were condemned, and an appeal was 
taken to the lords commissioners in England. 
Upon the hearing of the appeal, the decree 
was, after many years' delay, reversed, and 
the property ordered to be restored. But the 
respondent did not receive the proceeds, un- 
der the decree of restitution, until 1818. To 
the libel, asserting these facts, the respond- 
■ent put in a plea excepting to the jurisdiction 
•of the court, upon the ground, that the ad- 
miralty had no jurisdiction in a suit by the 
master for wages; and also interposed a bar 
■of the statute of limitations of Massachusetts; 
and also of the statute, passed in the reign of 
Queen Anne, limiting suits in the admiralty 
tor seamen's wages to six years. 

The cause was argued upon the question of 
the sufficiency of these pleas, by Mr. Hub- 
bard, for defendants, who cited Brown v. 

I [Reported by TVilliam P. Mason, Esq.] 



Jones [Case No. 2,017]; 3 Burrows, 625; St. 
4 Ann. e. 16, § 17. And by L. Shaw, for re- 
spondent who cited Com. v. Leach, 1 Mass. 61. 

STORY, Circuit Justice. So far as the ob- 
jection to the present suit rests on the ground 
of the incompetency of the court to retain the 
jurisdiction, because it is a suit for the mas- 
ter's wages^ I am of opinion, that it cannot 
be sustained. If this were a suit in rem 
against the ship for payment of the master's 
wages, the objection would be fatal; for it 
has been settled at the common law, that the 
master has no lien upon the ship for his 
wages; and the jurisdiction of the admiralty 
in rem can be supported, only where a lien 
exists, which it may lawfully enfo^rce. Such 
a lien is admitted to exist for the seamen's 
wages. But the same difficulty does not oc- 
cur in respect to a suit in personam. There, 
the contract being for services purely mari- 
time, and of the same nature as the seamen's, 
it "is a case of admiralty and maritime juris- 
diction. As is observed by Lord Chief Justice 
Abbott, in his treatise on Shipping (page 459), 
"in this view of the subject, it is difiieiilt to 
distinguish the case of the master from that 
of the persons employed under his command; 
the natmre and place of the service, and the 
place of the hiring, are in both cases usually 
the same." He goes on to state, that it has 
however been settled, that the master can on- 
ly sue the owners personally, in a court of 
common law. I am inclined to think, that 
the question has never come under the cog- 
nizance of a court of common law, except in 
cases for prohibitions of suits of the master 
against the ship. All the cases within my re- 
search appear to me to be of that nature, and 
the reasons given for the decisions apply to 
suits in rem. The master is said to trust to 
the personal credit of the owner, and to have 
no lien on the ship, as the seamen have. See 
Com. Dig. "Admiralty," E, 15; Ragg v. King, 
2 Strange, 858; Clay v. Sudgrave, 1 Salk. 33; 
s. c. 1 Ld. Raym. 576; 12 Mod. 405; Carth. 
518; Read v. Chapman, 2 Strange, 937; The 
Favomrite, 2 O. Rob. Adm. 232; 2 Browne, 
Civ. & Adm. Law, 87, 89, 95; Wilkins v. Car- 
michael, 1 Doug. 101; De Lovio v. Boit [Case 
No, 3,776]. Indeed, in some cases, the judges 
of the courts of common law seem to have 
been ignorant, that a seaman could maintain a 
suit in personam in the admiralty for v/ages 
(though that is now familiar), as well against 
the owner, as master. In ancient times tlie 
principal mode of proceeding in the admiralty 
was by process in personam. See, also. The 
Hope, 3 O, Rob. Adm. 215, and note.; Brevoor 
V. The Fair American [Case No. 1,847]; Clerke, 
Praxis, Adm. tit. 1; The Anne [Case No. 412]; 
[M'Culloch V. Maryland] 4 Wheat. [17 U. S.] 
433; [Mauro v. Almeida] 10 Wheat. [23 U. S.] 
473. 

My opinion is, that the admiralty has juris- 
diction in cases of this nature in personam, 
though not in rem. The coniract is maritime, 
and the service maritime; and I can perceive 
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no principle, upon wliieli the court can enter- 
tain a suit in personam for tlie seamen, t7Mc1i 
does not apply to tlie master. Tliis point lias 
in fact been repeatedly ruled in this court. 
We may then dismiss the question of juris.die- 
tion. 

As to the other point, so far as the har de- 
pends upon the statute of limitations of Mas- 
sachusetts, it has been already disposed of by 
this court, in the case of Brown v. Jones, 2 
Gall. 477. As to the statute of Anne (4 Anne, 
c. 16, § 17), the words are, "that all suits and 
actions in the court of admiralty for seamen's 
wages shall be commenced and sued within 
sis years nest after the cause of such suits 
or actions shall accrue." Now these words 
plainly apply to suits in the high court of ad- 
miralty in England. There is not the slight- 
est allusion to the vice admiralty or colonial 
courts. The language is, "suits and actions 
in the court of admiralty," not in any coxu:t 
of admiralty. There is no reason to suppose 
parliament meant to include any colonial 
courts. They might well be left to adjudicate 
on these matters according to the general 
principles of maritime law; and a rule of 
limitation, which in England might be conven- 
ient and useful, might be wholly inapplicable 
in some of the colonies, and mischievous in 
others. lamnotaware, that this statute of Anne 
was ever adopted in practice in any of the colo- 
nies, as arule governing their courts of admiral- 
ty. K it was, it is incumbent upon those, who as- 
sert the fact, to establish it by some competent 
evidence. None has been adduced. The princi- 
ple, stated in Com. v. Leach, 1 Mass. 59, may 
be true, that, "generally, when an English 
statute has been made, in amendment of the 
common law of England, it is here to be con- 
sidered as a part of our common law." But 
the doctrine is inapplicable to the present case. 
That is not a statute in amendment of the law, 
which merely prescribes a limitation as to 
suits in one particular court. The colonial 
courts of common law, might well adopt some 
English statutes in amendment of the common 
law, as applicable to the state of the colonies. 
But the courts of admiralty in the colonies 
were governed, in their principles and practice, 
by more general considerations. The omis- 
sion, on the part of parliament^ to restrict 
them to any period, in relation to entertaining 
suits, when it did restrict the high court of ad- 
miralty, might well be considered as equiva- 
lent to a declaration, that their proceedings 
ought to remain, according to the general 
course of the admiralty. The colonies did not 
create or undertake to make laws for the 
courts of admiralty. They were exclusively 
under the general regulation of the crown and 
of parliament ' 2 Browne, Civ. & Adm. Law 
490; 3 Bl. Gomm. 69. In the charter of Mas- 
sachusetts, of 1692, the king expressly re- 
served the exclusive authority to create and 
regulate admiralty courts. The power to cre- 
ate vice admiralty courts, generally, was con- 
sidered as a prerogative of the lord high ad- 
miral, or of the crown, acting in its sovereign 



capacity, when that office was vacant. If, 
however, it were shown, that in fact the stat- 
ute of limitations of Anne had been adopted 
in practice by the colonial courts, before the 
Eevolution, it would not follow, that it was- 
obligatory upon the admiralty courts, organ- 
ized under the government of the "Onion. They 
derive their powers and authority from the 
constitution and laws of the United States, 
and have no connexion or dependence upon the 
colonial vice admiralty courts. They possess- 
general admiralty and maritime jurisdiction; 
and, in the exercise of it, must be governed by 
the general principles of such tribunals, and 
not by a statute provision, emanating from 
another government, and which ought only 
to regulate its own high court of admiralty. 
The lex fori, positively prescribed as a limita- 
tion upon suits, in a foreign tribunal, is not of 
course to be adopted, as a binding authority- 
upon the courts of another government. As 
far as I know, no statute of limitation, not 
absolutely addressed to a court, has ever been 
admitted to control its general jurisdiction 
over suits. Undoubtedly, courts of admiralty, 
like courts of equity, will not entertain stale- 
demands; and will assume, upon general prin- 
ciples, some limitation. It will presume de- 
mands extinguished after tlie lapse of a rea- 
sonable time, and feel, that it best dispenses 
justice by refusing its aid in reviving dormant 
and antiquated claims. This, however, is the- 
exercise of a far different power from that of 
entertaining a strict legal bar. It is an ex- 
ercise of sound discretion, and is to be guard- 
ed hj a wholesome equity. 

There are circumstances, also, in the present 
ease, which make it difficult to apply the bar 
of the statute of limitations, considering the- 
imperfect manner, in wliich the plea attempts 
to meet the matter of the libel. The right to- 
wages, to a certain extent at least, was sus- 
pended by the capture, and was revived only 
by the final restitution under the decree of re- 
versal. The property was not actually re- 
ceived by the owner until 1818; and the ex- 
act time of the reversal is not definitely aver- 
red, so that it is not even put in, as an alle- 
gation, that six years have elapsed since that 
decree. If any thing decisive turned upon 
these considerations, I should probably direct 
the parties to amend the pleadings. But in- 
any event I am not able to say, that the right 
to wages, thus suspended and thus revived,- 
even if the statute of Anne applied, could be 
reached by it, unless six years had elapsed 
after the decree of restitution, or perhaps after 
the effective receipt of the proceeds of the 
property- That statute would not begin ta 
run, until the right of action was complete;- 
and as the right to wages was inchoate only 
before the capture, and perfected only by the- 
final restitution, the "cause of action" did not,, 
in the sense of the statute, "accrue," until 
that period. 

Upon the whole, my opinion is, that the- 
pleas put in by the respondent must be over- 
ruled, and he be assigned to answer over per- 
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'emptorily to tbe merits of the lit)el. Decree 
accordingly, 

[For a subsequent liearing of this cause, see 
<3ase No. 17,680.] 
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WILLARD et us. v. DORR. 

[3 Mason, 161.] i 

■Circuit Court, D. Massachusetts. May Term, 
1823. 

Capture of Nedtbal Ship — Wages of Master 
AKD Seamen — Admibaltt Piiocedurb — Set- 
off— Laches— Terms OF Hire — Sektices as 
Factor. 

1. The master of a neutral ship which is cap- 
tured, is bound to remain by the ship until con- 
demnation, or a recovery is hopeless; and his 
wages after the capture and until the condemna- 
tion &c. are a charge to be paid by the owners, 
and ultimately to be borne, ps a general average, 
by all the parties in interest. 

rOited in Copeland v. Phoenix Ins. Co., Case 
No. 3,210; The M. M. Chase, 37 Fed. 711.] 
ICited in Duncan v. Reed, 39 Me. 418.] 

2. If a neutral ship after capture is condemned 
and sold, and afterwards on appeal the sentence 
is reversed, and freight for the full voyage is al- 
lowed in damages, it seems the seamen are en- 
titled to full wages for the voyage. At all 
events, they are entitled to wages uij to the time 
of the condemnation, if they remained by the 
ship so long. 

3. If the master is guilty of smuggling in the 
voyage, if it is gross, it is a forfeiture of his 
-wages for the voyage; and, at all events, any 
loss to the owner occasioned thereby, is to be 
compensated out of the wages of the" master. 

4. Courts of admiralty do not take notice of 
BCt-offs, except so far as they grow out of a 
maritime contract, submitted to its cognizance, 
and then principally by way of duninishing com- 
j?ensation, and not as an independent right. 

[Cited in Bams v. The James & Catherine, 
Case No. 756; The Hudson, Id. 6,831; Dex- 
ter V. Munroe, Id. 3,863; The Two Broth- 
ers, 4 Fed. 159; Gillingham v. Charleston 
Tow-Boat & Transp. Co., 40 Fed. 650; 
The Journeyman, 60 Fed. 296.] 

5. Courts of admiralty will not entertain suits 
-upon stale demands. Twelve years' delay, unex- 
plained, will affect a demand with the imputa- 
tion of staleness. 

[Cited in The Dtility, Case No. 16,806; Bains 
V. The .Tames & Catherine, Id. 756; Joy v. 
Allen, Id. 7,552.] 

6. Shipping articles, being the proper and usual 
documents of, the ship for the voyage, are in the 
admiralty always admitted as evidence of the 
terms of hire, even of the master, or his appren- 
'tice; but the evidence is not conclusive. 

[Cited in Slocum v. Swift, Case No. 12,954; 
The EMne, 19 Fed. 528.] 

7. No suit for services performed by the mas- 
■ter as a factor, or in any other character except 
tiiat of master, is cognizable in the admiralty. 

This cause [Case No. 17,679] eaine on again 
-to be heard at this term, the respondent hav- 
ing put in a special answer; and upon a spe- 
cial replication thereto, the parties were at 
Issue, and the points both of fact and law were 
Argued at large. 

1 [Reported by William P. Mason, Esq.] 



Mr. Hubbard, for libellant. 
L. Shaw, for respondent. 

STORY, Circuit Justice. It may be proper 
to state the leading facts of the case before I 
proceed to the consideration of the matters 
in controversy between the parties. The voy- 
age originally undertaken by the ship Jenny, 
of which William Dorr was master, was a 
circuitous voyage from Boston to China, and 
back to the United States. The ship sailed 
from Boston on the voyage on the 5th of June, 
1807. In the course of the voyage she stop- 
ped at Port Jackson, in the colony of New 
South Wales, and arrived at the Feegee Islands 
in the Pacific Ocean in May, 1808, and there 
disposed of the principal part of her cargo, 
and took on board a cargo of sandal wood; 
and sailed for China in September of the same 
year. Having .sustained some injuries by tem- 
pestuous weather at a previous period, and 
the change of the monsoon approaching, it 
was judged proper before entering the Chinese 
seas, to stop for a supply of spars and other 
necessaries at the Island of Guam, one of the 
Ladrone Islands. Whilst lying there to refit, 
a quantity of beech de mer, beetle nuts, and 
deer horns were taken on board and added to 
the cargo. The ship sailed from Guam for 
China on the lOfli of December, 1808, after a 
delay of about forty-five days, and was cap- 
tured by a British cruiser on the 27th of the 
same month, and sent into Calcutta for ad- 
judication. She arrived at Calcutta on the 4th 
of April, 1809; and after, due proceedings 
had in the vice admiralty court there,* she was 
finally with her cargo condemned on the 9th 
of June of the same year. Captain Dorr was 
sent in with the ship, and attended personally 
to her concerns in court and out, until the 
condemnation, when the ship and cargo were 
sold; and his apprentice was retained for the 
ship's service during the same period. An 
appeal was taken to the high court of ad- 
miralty, and Captain Dorr remained at Cal- 
cutta for the purpose of obtaining the neces- 
sary papers &e. until the 27th of December 
of the same year, and finally arrived at Bos- 
ton on the, 22d of March, 1809. Upon the 
hearing of the appeal, restitution of ship and 
cargo and freight were decreed by the high 
court of admiralty on the 16th of May, 1811, 
and a small part of the proceeds were then 
received. But in consequence of the delay 
of bringing the residue of the proceeds into 
court, and the intervention of the war be- 
tween Great Britain and the United States, 
all farther proceedings were suspended until 
after the peace of 1815. In the spring of that 
year the proceeds were paid to the respond- 
ent's agent in London, and were finally re- 
ceived in America for the benefit of all con- 
cerned in November, 1816. Captain Dorr left 
the United States for Macoa in July, 1810, 
and never afterwards returned, having died 
at that place in May, 1813. 
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These facts are not controverted by tlie 
parties. The libel asserts a claim for wages 
for the master up to the time of the capture, 
or departure for Guam; and for compensa- 
tion to the master for services during the 
pendency of the proceedings, and until his 
arrival in the United States, as well as the 
expenses of his passage home. It also asserts 
a claim for wages for the apprentice up to 
the departure from Guam; and for his serv- 
ices afterwards on board the ship, until her 
condemnation. The answer of the respond- 
ents sets up a variety of defences, some of 
which go to the merits of the whole claim, 
and some only as set-offs to diminish the 
amoimt of compensation. 

The first and most general in its nature is, 
that the demand is stale, and ought not (inde- 
pendent of any positive bar under any stat- 
ute of limitations) to be entertained by the 
court, the lapse of time creating a presump- 
tion tiiat it has been deemed settled by the 
parties, or that it has no foundation In jus- 
tice or equity. I agree to the position, that 
courts of admiralty ought not to entertain 
suits for stale demands of wages. Although 
there is no prescribed limits beyond which, 
in the exercise of admiralty jurisdiction, the 
courts of the United States may not take 
cognizance of suits; yet it has been the con- 
stant habit of admiralty courts to refuse their 
aid in favor of old and dormant claims. Like 
courts of ecitiity, they prescribe a rule to 
themselves, by analogy to those positively 
prescribed to courts of common law, beyond 
which, unless under special circumstances, 
constituting a just exception, they will not in- 
terpose. The repose of the commercial world 
requires this forbearance; for otherwise de- 
mands would perpetually spring up after the 
evidence to repel them was gone by the 
death, or dispersion of witnesses, or by the 
loss of important docmnents. So that lapse 
of time and acquiescence of parties constitute 
material ingredients in every claim, which is 
sought to be enforced through the instrumen- 
tality of tribimals of justice. Where there 
are no positive bars, presumptions are often 
indulged, which are equally fatal to a recov- 
ery. More than twelve years elapsed be- 
tween the end of this voyage and the com- 
mencement of the present suit; and if the 
ease stood upon ordinary grounds, such a de- 
lay unexplained would be decisive against 
the libellants. It would affect the demand 
with the imputation of stalenesSj and author- 
ize the court to dismiss the libel. 

But the circumstances of the present case 
appear to me decisive against the defence of 
staleness. It is true, that the original voy- 
age was commenced in 1807, and the progress 
and fulfilment of it were entirely interrupted 
by the capture in December, 1808. The claim 
for wages may in a sense be said to have 
been complete by the maritime law for a peri- 
od up to the last port of trade and delivery, 
which I consider to have been the Island of 



Guam, and during half the time of the shlp's- 
delay there. The Two Catherines [Case No. 
14,288]. If the conduct of the ship had been, 
confined simply to the repairs and refresh- 
ments necessary for the prosecution of the 
voyage, there might have been some ground 
to have considered the Feegee Islands the- 
last port of departure for the purposes of 
trade. But the purchase and taking on board 
of additional cargo at Guam, afford strong 
presumptions to my mind, that the stop there 
was not singly from necessity, but mixed 
with motives of interest subservient to the 
great objects of the voyage. But though the- 
right to wages up to the last port of trade 
may be considered as earned under the mari- 
time law; yet the right to those wages is ac- 
quired under a continuing contract for the 
whole voyage, and is not absolute until its 
regular termination. They may be forfeited 
for subsequent offences; and by the stipula- 
tions of our common shipping articles, are 
not payable until the voyage is ended. The 
contract then being for the whole voyage out 
and home, no presumption of satisfaction or 
extlnguishment can ordinarily arise until aft- 
er the termination of it by a return home. 
In the case before the court, a capture inter- 
vened, and produced, not an extinguishment,, 
but a suspension of the contract. The sea- 
men were, as has been repeatedly held by 
this court, bound to remain by the ship un- 
til condemnation took place, or a recovery 
became hopeless. The Saratoga [Id. 12,355] r 
Emerson v. Howland pCd. 4,441]. If upon the- 
proceedings at Calcutta the ship had been ac- 
quitted, the seamen would have been bound 
to have gone on and completed the voyage 
upon the peril of the forfeitures attached by 
the maritime law to their original contract 
She was condemned and sold; and certainly 
after that time they were at full liberty to 
depart and seek a new employment. Still, • 
however, the condemnation was not final 
upon their rights to wages earned subse- 
quent to the departure from the Feegee Is- 
lands or from the Island of Guam. By the 
restitution decreed upon the appeal the sea- 
men were, at all events, entitled to their- 
wages up to the time of the condemnation at 
Calcutta, if they so long remained by the- 
ship. And if the restitution was decreed 
with freight for the whole voyage by way of 
compensation and damages, it seems to me 
they were entitled to wages for the whole 
voyage; for in such ease, as freight is in ef- 
fect earned for the whole voyage, there seems- 
no reason why the seamen should not receive 
their wages for the same period, as such 
freight includes the expenses of navigation. 
That point, however is not now pressed upon 
the court, and may well be reserved for fu- 
ture consideration. The view which I wish 
to present on the present occasion is, that the 
contract for wages being for the whole voy- 
age, it is to be considered as a continuing 
contract, until the termination of the voyage,. 
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and the Tvages, though due at each port of de- 
livery, as in some sort connected till such 
termination, and therefore not liable to he 
split into fragments by the interposition of 
any positive bar or limitation, or by any pre- 
sumption of payment. Indeed, as has been 
already suggested, the clause in our common 
shipping articles suspends the payment until 
the close of the voyage. 

The ease of the master of a neutral ship 
upon capture is far more strong in point of 
right and duty than that of a common sea- 
man. He has not only a right, but it is iiis 
imperative duty to remain by the ship until a 
condemnation, or all hope of recovery is 
gone. He is intrusted with the authority and 
obligation to Interpose a claim for the prop- 
erty before the proper tribunal, and to en- 
deavour by all the means in his power to 
make a just and successful defence. To 
abandon the ship to her fate, without assert- 
ing any claim, would be a criminal neglect 
of duty, and would subject him to heavy 
damages for a wanton sacrifice of the prop- 
erty. As therefore the law compels him to 
remain by the ship, and attaches him In 
some sort to her fate, he is entitled to receive 
compensation for his services, and this com- 
pensation is a charge to be borne in the first 
instance by the owner of the ship, and ulti- 
mately as a general average by all the par- 
ties in interest. His duties do not indeed 
cease even with condemnation; but he is 
to act for the benefit of all concerned; and 
if he should deem an appeal to be e^edient, 
he is bound to enter it, and may, in his dis- 
cretion, remain until copies of the papers are 
obtained, and other means of rendering the 
appeal effectual are concluded. The compen- 
sation for such services, and the incidental 
expenses, fall under the same predicament 
as those already adverted to. Upon these 
principles, I cannot but consider Captain 
Dorr entitled to wages from his original re- 
tainer to go the voyage until the condemna- 
tion at Calcutta. He was bound to remain 
by the ship during that whole period, and 
his wages must be coextensive in point of 
time with that obligation. He is also enti- 
tled to compensation for his services, as mas- 
ter, in effecting the appeal and procuring the 
necessary papers, and for the necessary pro- 
longation of his stay at Calcutta for these 
purposes. For any other services performed 
by him, as agent or factor, independent of 
his character as master, he can have no claim 
here, for such claims are not within the cog- 
nizance of a court of admiralty. 

As to some of these claims, he might cer- 
tainly have demanded payment immediately 
upon his return home; as to others, the right, 
until the final restitution, might have been, 
and probably was, deemed doubtful. For in- 
stance, his title to wages, at least for a part 
of the voyage after leaving the Feegee Islands, 
might have been liable to great controversy, 
imless the decree of condemnation was re- 



versed. That reversal, at all events, rein- 
stated him in his rights. Looliing to the- 
whole circumstances of the case, I cannot say- 
that there has oeen any unjustifiable delay.. 
The restitution was not made imtil May, ISll, 
and the proceeds were not finally obtained 
until four j^ais afterwards. Captain Dorr 
was abroad at the time of the restitution, 
and probably never had notice of it; and he- 
died abroad two years before the decree be- 
came effectual. The fair inference deducibie- 
from all the facts is, that the parties were- 
willing to leave the claims of Captain Dorr 
to be adjusted upon the final event of the 
appeal; and I cannot but think great indul- 
gence is due to parties acting tmder circum- 
stances of so much embarrassment and in- 
tricacy. The claim of the apprentice to- 
wages, supposing it to be in other respects 
unobjectionable, stands on like principles. 
He was retained on board for the service of 
the ship, and as a guard against embezzle.- 
ment, until the time of her condemnation; 
and is now entitled to wages at least up to 
that period, since the decree of restitution has 
reinstated the owner in his full title to freight. 
Another objection to the recovery of wages- 
both of the master and apprentice is, that 
there is no sufficient proof of the actual ship- 
ment of the latter for the voyage, nor of the 
terms and rate of wages on which either was 
engaged. It is admitted that the shipping 
articles contaui theh: signatures and engage- 
ments for the voyage, with the monthly hire 
in the usual manner. But these articles, it is 
said, are not evidence in any controversy be- 
tween the master and owner, but only in cases 
of the other oflicers and seamen. This dis- 
tinction is perfectly novel In its character, 
and cannot, in my opinion, be sustained upon 
legal principles. The shipping articles con- 
stitute a part of the documents of the ship 
for her voyage, and are prima facie evidence 
in respect to all persons named therein. They 
are in no just sense the private papers of the 
master, but properly the documents of the 
owner, to which he must be presumed to 
have free access, and of the contents of 
which he cannot ordinarily be supposed igno- 
rant. These articles invariably contain the 
contract of the master in respect to wages 
and the voyage, as much as of the seamen; 
and the terms of hire of the master and liis 
apprentice, when found there, must be pre- 
sumed to be perfectly sanctioned by the own- 
er. If the latter wishes for any farther se- 
curity than the ordinary integrity and inter- 
est of the master for his fidelity, he may and 
ought to take the precaution to possess a copy 
of the articles, or a distinct contract with 
the master. And in the customary orders for 
the voyage, it is not unusual to state, what 
the terms of the engagement of the master 
are in respect to wages and commissions. 
But prima facie the shipping articles are pre- 
sumed to import verity, and to be as well 
known to the owner as master; and it is in- 
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-cumbent on the owner, if he means to con- 
test the fact, to offer some evidence of fraud, 
mistake, or interpolation. I wish to state 
this as a general rule applicable to cases of 
this nature. But so far as the case before 
the court reauires any application of evi- 
<Ienee, there really does not seem any reason- 
able groimd for the objection. It is not 
doubted, that the master and apprentice went 
on the voyage: the compensation claimed as 
monthly wages is not attempted to be shown 
to be extravagant or unusual: and unless the 
court is to presume, that they volunteered 
their services without reward, which would 
be a most extraordinary and rash presump- 
tion, there is nothing in the claim, which up- 
on a quantum meruit ought not to be decreed. 
Another objection to the recovery is the al- 
legation, that at Sydney Cove or Port Jack- 
son hi New South Wales, Captain Dorr was 
engaged in smuggling spirits, for which illegal 
proceeding the ship was seized and detained, 
"and though finally released, expenses were in- 
curred to the amount of $1,169.70. This is an 
independent allegation, and is of course to be 
established hj competent evidence on the part 
of the defendant. Smuggling on the part of a 
master is a criminal departure from duty and 
a rank offence, calling upon the court for its 
most decided reprobation. "Where it is gross 
in its circumstances, and attended with seri- 
ous damage or loss to the owner, it is such a 
violation of the master's contract, as may be 
justly visited with the penalty of forfeitm-e of 
wages. And under the most venial and favorable 
circumstances, the damages actually sustained 
by the owner may be charged upon the wages of 
the master, and deducted by way of diminished 
compensation therefrom. But such misconduct 
is not to be presumed on the part of the mas- 
ter, and must be made out by reasonable proofs. 
It is certainly in proof in the case, that the 
ship was actually seized at Port Jackson, and 
that expenses were incurred on that occasion. 
But the ship was ultimately released, and this 
circumstance goes strongly to establish that the 
fact of smuggling, even admitting that this was 
the cause of seizure, was not maintained. If 
indeed there was any smuggling, as tliere was 
a supercargo, Mr. Francoeur, on board, who 
had the sole control of the cargo, and the di- 
rection of the voyage, it would still remain to 
be shown, that the master participated or con- 
nived at the act, and that it was his fault, and 
not merely his misfortune. Now there is no 
direct proof even of the act of smuggUng. It 
is attempted to be made out by probable infer- 
ences fixjm circumstances not very cogent; and 
it is denied both by Mr. Francoeur and the 
master in their depositions in preparatorio. 
The seizure is by them attributed to another 
cause, there being a convict found secreted on 
board, who came lliere without their knowl- 
edge or connivance. There is this additional 
circumstance, that this very claim was in 1S16 
brought by the defendant before the commis- 



sioners appointed upon Captain Dorr's estate 
under a commission of insolvency, and upon 
full consideration was by them rejected. 
Whether this rejection of the claim would in 
all cases be conclusive, need not be here de- 
termined. It is sufficient to say, that the de- 
cision of the commissioners is entirely in coin- 
cidence with the opinion of this eomt; and for- 
tifies every conclusion, which the evidence be- 
fore it would now justify it in entertaining. 

The remaining questions respect the set-offs 
asserted by the defendant, as matters of coun- 
ter claims. Some of these are properly before 
the court, as partial payments of wages and 
advances in the voyage; but others are debts 
and claims of a wholly independent nature. 
Now in respect to the latter, I am utterly at a 
loss to know, how they can be properly brought 
within the cognizance of this court. Most of 
them are not of a maritime nature; and even 
if they were, as they do not grow out of the 
maritime contract, on which the libel is framed, 
it is difficult to parceive, how they are founded 
in point of jurisdiction. Courts of admiralty 
are not invested by statute with any authority 
to hold plea of set-offs generally. Wherever 
they do entertain such claims, it is upon gen- 
eral principles of equity, where the claims at- 
tach to the particular maritime demand, sub- 
naitted to their cogmzance by the libel, and not 
upon any notion of a right to enforce such set- 
offs, as are now recognized and enforced in 
courts of common law under statuteable pro- 
visions. The set-offs allowed in the admiralty 
are principally those, in "which advances have 
been made upon thfe credit of the particular 
debt or demand, for which the plaintiff sues; 
or which operate by way of diminished com- 
pensation for maritime services on account of 
impa'feet performance, misconduct, or negli- 
gence; or as a restitution in value for dam- 
ages sustained in consequence of gross viola- 
tions of the contract for such services. The 
duty of the court is dear, therefore, and it 
ought not to entertain any jurisdiction over 
such set-offs. As, however, the questions have 
been fully argued by counsel, and these same 
claims were presented to and rejected by the 
commissioners of insolvency, I shall take the 
liberty of expressing in a few words my own 
opinion respecting them, which, indeed, coin- 
cides with that of the commissioners. 

As to the notes of Captain Dorr for $270 and 
$75, it now appears, that the former was given 
for the advances made by him at Calcutta, and 
for which he drew exchange on the respondent 
ui favor of Bammohun Roy. These advances 
were for the master's expenses at Calcutta, 
and are certainly a proper charge on the ship 
owner. They have been allowed by the un- 
derwriters as such, and paid to the respondent. 
This note, therefore, as well as the dependent 
claim for the money advanced by Rammohun 
Roy, vanishes as a subsisting charge against 
Captain Dorr. The same may be said of the 
other note for §75, which was given by Captain 
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Dorr for advances made for his passage money 
and expenses home hy the way of New York. 
These expense? were also payable by the own- 
er. Indeed, these notes confirm the view al- 
ready taken by the court, that there never was 
any settlement really had between Captain 
Dorr and his owner for the proceedings of the 
voyage, but that it was postponed until the 
event of the appeal should be ascertained. In 
any other view of the facts, the court would 
be obliged to come to the conclusion, which it 
would be very reluctant to do, that an im- 
proper advantage had been taken of Captain 
Dorr's necessities, or that he acted under the 
grossest mistake of his legal rights. I do not 
choose, without a full warrant, to indulge in 
such a conjecture. The facts admit of a more 
liberal and just explanation. The other note 
for ?35 is admitted to be due, and no objection 
is urged against the deduction of the amount 
from the present demand. 

Then comes the claim for fifty-eight kegs of 
lard, part of the cargo, which it is alleged were 
lost, and not accounted for by Captain Dorr. In 
the first place, the whole cargo was consigned to 
Mr. Francoeur, the supercargo, and he alone is 
responsible to account for it The master, as 
such, had no control over it; and it is not 
shown, that any part of it was lost or injured 
by his misconduct In the next place, the an- 
swer of Sir. Francoeur to the sfanding inter- 
rogatories establishes, that in point of fact it 
was embezzled by the captors. If so, there is 
no pretence to charge the master with the loss, 
unless the embezzlement was by his connivance, 
which has not been in the slightest degree hint- 
ed at The next item is for palanquia hire, 
and for wine used at Calcutta. 'The foimei*, 
I believe, is no imusual or unreasonable ex- 
pense in Bast India voyages; and the latter, if 
not indispensable, was not deemed improper 
under the circumstances, by Mr. Francoeur, 
the agent of the owner, who was on the spot, 
and made the advances for this -purpose. In 
the absence of all proof, that tbese expendi- 
tures were unjustifiable or extravagant, the 
court must presume them to be correct The 
item of $19 for money advanced by Mr. Car- 
rington appears to have been in payment of the 
expenses of the protests at Calcutta, and if so, 
was a charge on the owner. 

The only remaining item, which requires any 
particular notice, is that of $160 for clothing, 
tools, and other articles asserted to have been 
supplied to Captain Dorr and to his apprentice, 
during the voyage, out of the property on board 
belonging to the ship owner, or for which he 
was responsible. The apprentice, in his deposi- 
tion, utterly denies having received any such 
supplies; and there is no proof to contradict his 
testimony. This claim, therefore, faUs to the 
ground, as unfounded in fact. 

Upon the whole, I shall decree that the libel- 
lants shall recover wages and compensation for 
services according to the principles already stat- 
ed. Of course the advance wages and equita- 
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ble claims are to be deducted, 
ingly. 



Decree accord- 



The minute lor the dpcree was as follows: 
Captain Dorr's wages from 22d of Jlay, 1807, to 
7th of June. 1809, at SoO per month, 2 years and 

i ahalf month... ....,$1,225 00 

j Compensation!]) thenatnre of wages lor fiervices 
as master, from 7th of Jnne (time of condem- 
nation) till departure for home, say 7th No- 
vember, 1809, 5 months, at §50 250 00 

James Powell's (the apprentice) waffesfrom 5th 
of June. 1807. to 7th of June, 1809, 2 years, at 
S12permonth 2SS 00 



Deduct Cr. 
Cash paid master as advance 

wages $100 

Cash paid apprenticeasadvance 

wages 24 

Note for cash lent 35 



§!,7ti:{ 00 



Note of 4th of May, 1810. for general 
average (if produced and proved). 



5159 00 
164 72 



323 72 



Balance §1,439 28 

Interest from 33th of April, lfiL'2 (the commence- 
ment of the suit) to 13th of June, 1828, 2 years 
and two months, on- $1,430.28 1S7 09 



Whole amount $l,62C 37 

The sum of $2Z0 was -paid by the underwriters to the 
defendant for the master's services at Calcutta. 
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Case No. 17,681. 

The WILLARD SAULSBURY. 

[1 I^well, 194.] 1 

District Court D. Massachusetts. Jan., 1865. 

Collision — Tog at Axchou — Failuke to Show 
Light. 

1. A boom was anchored within the limits of 
the "Narrows" in Boston Harbor, as a protec- 
tion to the scows and dredges at work in deepen- 
ing and enlarging the channel. A tug was moored 
to the boom on the inside, at night, without dis- 
playing a light, and lieeping no watch, ,and was 
run into and much injured by a schooner which 
was coming up the harbor -wiili a proper looli- 
ont The schooner's men had ho actual notice 
of the boom, nor had any notice of its being 
placed there been made public. The course of 
the schooner was rather to the northerly side 
of the channel, and there was room to go to 
the middle or southward. Held, the tug should 
have displayed the light required by article seven 
of the sailing rules of the act of 1864 (13 Stat. 
59), because she was anchored in a fair-way. 

2. By tlie general maritime law the tug was 
bound, if the statute did not apply to her, to 
Iieep a watch and show a light. 

3. The schooner, not having actual or con- 
structive knowledge of the boom, and keeping 
a good lookout, had a right to go in any part of 
what had been, and was supposed still to be, 
the channel, as she pleased. On the facts con- 
cerning her diligence, she was not in fatilt 

1 [Reported by Hon. John Lowell, LL. D., Dis- 
trict Judge, and here reprinted by permission.] 
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4. It seems, that the court has jurisdiction of 
an action in rem agamst the schooner by one 
who was injured on board the tug. 

Libel by the OTvners and another by the mas- 
ter of the tug Ellen for injuries to the vessel 
and to the master in a collision with the schoon- 
er Willard Saulsbury. At about midnight of the 
24th-25th September, 1867, the tug was lying 
moored to a boom which was anchored in the 
"Narrows," so called, in Boston harbor, to pro- 
tect the dredging-machines "which were at work 
■widening the channel under authority of the 
United States. The schooner "was sailing up 
the harbor, on the port taeli, with the wind 
nearly abeam, and the tide about half ebb; the 
mate and one man were on the lookout forward, 
and the master was at the wheel. The mate 
discovered the tug directly ahead and gave prop- 
er orders; but it was too late, and the tug was 
damaged and her master sustained very serious 
injuries. The night w^as clear starlight; the tug 
was moored just inside the boom without a 
watch and without the light' required by stat- 
ute for vessels anchored in a roadstead or fair- 
way. There were bright lights near Lovell's 
Island, where the dredging-machines were kept 
at work by night as well as by day; but whether 
these lights would tend to show the tug to per- 
sons coming up the Narrows, and whether the 
tug herself had- any light at aU, were disputed 
points. 

J. 0. Dodge, for libellants. The schooner was 
in fault. The tug being at anchor, this is. pre- 
sumed; and the evidence shows that she might 
and ought to have been seen. The tug was not 
in a roadstead or fair-way, because the boom 
had been laid down by authority, and, of course, 
the space within it had ceased to be a part of 
the fair-way. 

H. A. Scudder, for claimants. The tug should 
have had the light required for vessels at an- 
chor in a fah:-way. 

LOWELL, District Judge. A roadstead is a 
place where vessels usually anchor; and a fair- 
way is where they usually pass and repass. 
That the Narrows are a fair-way which from 
the depth of water is resorted to by more than 
half of all the ve^els that come to or leave 
Boston, notwithstanding its narrowness, cannot 
be disputed. Independently of the boom,, the 
spot where the tiig lay is a part of the fair- 
way. Tailing the plan of Mr. Bucidce, the en- 
gineer and contractor, to be correct, as it doubt- 
less is, the width of the channel here between 
the low-water lines on either side, is about six 
hundred feet, and the tug lay about one him- 
dred feet out from that line on the Lovell's Is- 
land side. The evidence on both sides shows 
that at all states of the tide vessels could, and 
often did, run inside of this spot. Some of the 
libellants' witnesses do say that the tug was in- 
side of the ordinaiy tract of vessels coming 
up or down the Narrows; but on full examina- 
tion it appeared that they mean only that ves- 
sels would ordinarily try to keep near mid- 



channel if they could, and had room enough, 
and that most of them would probably succeed. 
Not that many might not go inside, but that 
mostwould not in fact do so. This has no tend- 
ency to show that this spot was not a part of 
the fair-way. A like argument would show 
the gutter to be no part of a street, because 
most carriages would keep nearer the middle 
if they conveniently could. It is in vain to 
say that this schooner, if she had made the 
straightest and best course from some point 
where she had been a few minutes before to 
some other point whither she was going, 
would not have passed over this spot; if it 
was a part of the thoroughfare through 
which vessels pass, it was within the statute. 

The next point presents a different consid- 
eration. Mr. Buekke put down this boom to 
protect his dredging-machines, with the con- 
sent of the light-house board; and it is 
argued that thereby the water within the 
boom became of right and in fact separated 
from the fair-way, because the work being 
lawful, all necessary and proper aids and ap- 
pliances are lawful; and that if this be so, 
the statute does not apply. This argument 
has much force in showing the lawfulness of 
the obstruction; but the consequence does 
not follow. The boom was moored in the 
fair-way, and if it had been a ship it should 
have been furnished with the statute signal; 
this tug was moored to the boom and so near 
the fair-way as to be in danger of injury 
from vessels there navigating in ignorance of 
her presence, and under these circumstances 
I consider her to be at anchor in the fair- 
way within the intent and meaning of the 
statute. She made, for the time, a part of 
the boom which was so anchored. 

Nor have I any doubt that if the statute 
does not apply to the case, the tug should 
have kept a watch or a sufficient light, or 
both, by the rules of the general maritime 
law, which rest the obligation upon the ac- 
tual danger to be anticipated if the caution 
is neglected, rather than on the construction 
of any particular word. How are the facts? 
The works here were conducted by day and 
night; the tug was waiting for the scows to 
be loaded. It does not appear that any ves- 
sel had been accustomed to lie there, and it 
was not a place in which a vessel at anchor 
would be looked for. Within a few minutes 
of the collision two schooners and perhaps a 
bark had nearly run over the tug. The 
dredging operations had been going on but six 
or seven weeks, and many of the coasters, in- 
eluding this schooner, to say nothing of ships 
whose voyages are longer, had no notice of 
the boom. General Foster, commanding the 
district, and Judge Bussell, collector of the 
port, had very properly published a notice in 
the newspapers warning mariners not to col- 
lide with the dredging-machines under pain 
of damage; but the boom had not then been 
established, as I suppose, at all events, no 
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notice was given of it; but, on the contrary, 
the public were expressly informed that the 
machines tvouIcI lie close to the bank. Un- 
ler thSse circumstances, it was incumben'' 
upon the tug to take every proper means to 
warn vessels of her presence. If a vessel is 
lying at a place where vessels usually lie, 
and out of the track where vessels usually 
pass, as, for instance, close to the bank of a 
wide river, like the Mississippi, such precau- 
tions are not usually required; but if they 
lie at anchor in the track of vessels they 
must show a light. The St. Charles, 19 How. 
[60 U. S.] lOS. 

The libellants contend that, whether the 
tug should have shown the statute light or 
not, she had a light in her pilot-house, and 
that she might easily have "been seen in time 
to avoid the collision; all duty of avoiding 
being on the schooner, which was under way, 
and therefore that latter was in fault. 

Upon this head, many of the facts above 
mentioned under other points, are of impor- 
tance. The boom was recently laid down, 
the tug was not usually there, the published 
notice and the nature of the channel ren- 
dered it improbable that a tug would be 
anchored there; two vessels at about the 
same time barely avoided her by luffing. 
The schooner, as is usual in passing through 
this passage at night, had two lookouts, one 
of whom was an officer, and this doubling of 
the lookout was made for the very purpose 
of working the vessel carefully and prompt- 
ly for a few minutes only, and may there- 
fore be presumed to have been effective; the 
evidence shows that the lookouts were vigi- 
lant. Now these circumstances tend to show 
that no fault is to be found with the schoon- 
er. The main point of fact in controversy is, 
whether the tug had a light in her wheel- 
house. The three men on board of her say 
she had, and other persons on the shore say 
they saw it. Six witnesses from vessels 
passing within a few minutes besides those 
of the respondent schooner are called, one of 
them by the libellants, and not one of them 
saw any light. It is a sound canon of criti- 
cism on such evidence to believe the positive 
against the negative, and to believe the wit- 
nesses of each vessel concerning her state 
and conduct; but even with these, I can 
hardly believe that there was a light visible 
to ships coming up the Narrows, It is not 
very improbable that, for some reason or oth- 
er, it was obscured at the time from the view 
of such vessels; this is the only theory that 
can reconcile the evidence. The ease is not 
full or clear concerning the amount of light, 
excepting that it was sufficient to read the 
clock by, and that it was seen on shore. Up- 
on the whole, I cannot allow this evidence 
to prevail so far as to show by inference that 
the schooner must have been in fault, when 
all the evidence shows that she was not 
"Whether it might not have been possible to 
see the tug sooner, I do not think very ma- 
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tcrial; she was in a place where a vessel un- 
der way would have been likely to be going 
up the harbor, or if coming down should have 
had side lights, and where a vessel at anchor 
was not to be, expected; for vessels do not 
anchor there excepting In case of necessity; 
she was a small vessel not- easily made out; 
the numerous lights about her on the shore, 
more brilliant than her own, if she had one, 
might probably tend to withdraw attention 
from her rather than to aid in seeing her, as 
alleged in the libel, and three vessels with 
efficient lookouts failed to see her. . 

Upon the whole, I am satisfied that wheth- 
er the tug was in fault or not, she has failed 
to show that the schooner was. The libels 
must be dismissed with costs. 

I have no doubt that this court has juris- 
diction of the case of Captain Taylor, It 
has been exercised in like cases in this dis- 
trict, and not denied anywhere so far as I 
know. The Maverick [Case No. 9,316]. 

Decree for the claimants. 

An appeal was claimed from this decree, hut 
was afterwards abandoued, the claimants agree- 
ing to take no costs. 
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UsiTED States Courts — Jurisdiction op Foreign 
Seam EX. 

[1. The court will not take cognizance of dis- 
putes between masters and crews of foreign 
sliips except in special cases.] 
[Cited in The Jerusalem, Case No. 7,293; The 
Bee, Id. 1,219 j Davis v. Leslie, Id. 3,639; 
The Becherdass Ambaidass, Id. 1.203; The 
Belgenland v. Jensen, 114 U. S. 364, 5 Sup. 
Ct. 864,; The Topsy, 44 Fed. 635.] 

[2. A foreign seaman cited the master of the 
vessel on a claim for wages, alleging a discharge 
at Philadelphia. The master denied the dis- 
charge, and charged a desertion, wliich forfeited 
wages. He had refused to admit the seaman 
into the ship, and the latter had stayed on shore 
at lodgings. Held that, the master offering to re- 
turn the seaman to his own country, and to 
give him a certificate of forgiveness of past of- 
fences, the suit should be dismissed.] 

The claimant, a foreign seaman, and one 
of the crew of a Danish ship, belonging to 
Altona, cited the master on a claim for 
wages. Although bound by the articles to 
return to Altona, the seaman alleged a dis- 
charge at Philadelphia. The captain denied 
the discharge, and charged the mariner with 
desertion, for more than twenty-four hours, 
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which, by the Danish laws, forfeited wages. 
He had refused to admit the seaman into the 
ship, and the sailor staid on shore at lodg- 
ings for a considerable time: there were 
faults on both sides; but the master now 
offered to take him again on board, on his 
promise of good behayiour in future, and to 
forgive all past offences. 

It was insisted, that this was a ease in 
which the court ought to interfere, the con- 
tract being at an end, by the alleged dis- 
charge, and the sailor, in a Danish court, 
would not have the benefit of the proof of 
which he was here possessed, to repel the 
charge of desertion, and support his alleged 
discharge. 

BY THE OOURT. It has been my general 
rule not to take cognizance of disputes be- 
tween the masters and crews of foreign 
ships. I have commonly referred them to 
their own courts. In some very peculiar 
cases, I have afforded the seamen assistance, 
to protect them against oppression and in- 
justice; and in cases where the voyage was 
broken up, or ended here, I have compelled 
the payment of wages. Masters too have al- 
ways been assisted in recovering deserters, 
and reducing to obedience perverse and re- 
bellious mariners; these must be restored 
only to the ship from which they abscond. 
Under pretext of carrying home deserting 
seamen, attempts have been made to increase 
the force, by adding to the numbers, of an 
armed belligerent ship. Neither assistance 
or permission should be afforded for this pur- 
pose in a neutral territory. In the case now 
before me, I see no cause to warrant my 
taking cognizance. It is the duty of the mas- 
ter to return the seaman to his own country. 
This he offers to do.— It is my duty, from 
motives of justice, and reciprocal policy, to 
discourage foreign seamen under engage- 
ments to perform their voyage, from break- 
ing their contracts, with any views of obtain- 
ing higher wages, or from other unjustifia- 
ble motives, quitting the service in which 
they ^are engaged. Reciprocal policy, and the 
justice due from one friendly nation to an- 
other, calls for such conduct in the courts of 
either country. Whatever ill-humours or 
misconduct may have prevailed between the 
parties in this suit, the master now places the 
matter on a reasonable ground. He must 
give the sailor a certificate of forgiveness of 
past offences, to avail him in his own coun- 
try. If he takes the seaman on board, and 
there shall appear no deception in the pres- 
ent offer, I shall not further interfere, but 
dismiss the suit. If any difference shoTild 
hereafter arise, it must be settled by a Dan- 
ish tribunal. 

It was stipulated on the part of the cap- 
tain, by authority from the Danish consul, 
that the master should bona fide comply with 
his engagement, and pay the sailor's debt 
for boarding, to be deducted out of his wages. 



Case No, 17,683. 

WILLETT et al. v. PHILLIPS. 

[8 Ben. 459.] i 

District Court, S, D, New York. June, ISTG. 

Chabtek Party and Bill op Lading — Nonde- 

LivEKY OP Cargo— Peuils of the Sea 

— Entire Contract. 

1. A vessel was chartered for a lump sum to 
bring a cargo from Leghorn to Baltimore. The 
charter contained no exception as to perils of 
the seas. She was loaded at Leghorn and sail- 
ed; but, meeting heavy weather, she put back 
lealiy to Legliorn, where parts of her cargo, which 
had been damaged, were talien out "by the au- 
thorities" and sold. Tlie rest of it was carried 
forward by the vessel and delivered according 
to bills of lading, which the master had signed 
for it, as stipulated in the cliarter. The o%vner 
of the vessel filed a libel against the charterer 
to recover the charter money. Held, that the 
libel did not aver a loss of the cargo by perils of 
the seas; but, on the assumption -thaX the non- 
delivery of the cargo which was not delivered, 
was caused by perils of the seas, the libellants 
were not entitled to recover, for the contract 
was an entire one, and, as the vessel did not 
fully perform it, she could not recover any part 
of the charter money, and the receipt of the 
cargo under the bills of lading by those to 
whom it was consigned was not a waiver by 
the charterer of the stipulation in the charter 
that the cargo should be wholly delivered be- 
fore the charter money was payable. 

2. The stipulation in the bills of lading as to 
perils of the seas could not affect the right of 
the charterer imder the charter party. 

This was a libel by [Lindley M. M, WiUett 
and Edward J. Murphy] the owners of the 
bark Idolique to recover the sum of $3,000, 
being the amount of charter money agreed to 
be paid in a charter of the bark to the re- 
spondent [Jonas Phillips] for a voyage from 
Leghorn to Baltimore, which was executed by 
the master of the bark and the respondent, on 
the 23d of February, 1871. The libel alleged 
that the vessel was loaded at Leghorn by the 
respondent's agent with a cargo, for which 
the master signed bills of lading; that she 
sailed but met with heavy weather and sprung 
a leak, and parts of the cargo were wet and 
the vessel put back to Leghorn for repairs; 
that, while there, the authorities took from 
the vessel parts of the damaged cargo, with- 
out the consent of the master, and sold it; 
that the master applied to the respondent's 
agent for additional cargo, but the agent in- 
structed the master to proceed on his voyage 
with the cargo that remained on board; and 
that the vessel performed the voyage to Balti- 
more and there delivered her cargo. The an- 
swer admitted the loading of the vessel but 
put in issue the other allegations of the libel, 
and denied that the vessel had performed the 
charter, and claimed that the libellants were 
not entitled to recover anything, by reason of 
the failure of the vessel to perform the char- 
ter, but alleged that the respondent had offer- 
ed to pay such proportion of the charter mon- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprinted 
by permission.] 
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ey as the cargo delivered bore to the cargo 
shipped. 

Beebe, Wilcox & Hobbs, for libellants. 
J. E. Parsons, for respondent 



BLATOHFOED, District Judge. The char- 
ter party in this case is very clear in its pro- 
visions. It charters the vessel to the respond- 
ent for an entire voyage from Leghorn to a 
port in the United States to be named by the 
charterer on signing bills of lading. The 
Tvhole of the vessel is to be at the sole use of 
the respondent, and the owner agrees to take 
on board the cargo furnished. The respond- 
ent, in consideration of the agreements of the 
owner, contracts to furnish the vessel with a 
full cargo, and to pay for the charter or freight 
of the vessel ?3,000 American gold dollars in 
full, "payable in cash on the correct delivery 
of the cargo." It is stipulated that the mas- 
ter is "to sign bills of lading as presented, 
without prejudice to this charter party." 
There is no exception as to perils of the seas 
or other misadventure. 

The vessel performed the voyage under the 
charter, but delivered at the port of destina- 
tion only a pari of the cargo which the re- 
spondent put on board at Leghorn. The libel- 
lants contend that the vessel is entitled to the 
full freight of $3,000 because she performed 
the voyage, without reference to whether she 
did or did not deliver the whole of the cargo 
which was put on board of her, provided the 
cargo not delivered failed of delivery because 
of perils of the sea; and it is claimed that 
that has been shown. 

The Ub^ sets up that parts of the cargo 
which the vessel took on board at Leghorn 
were damaged by perils of the sea, after the 
vessel left Leghorn originally; that the ves- 
sel herself was damaged by such perils and 
put back to Leghorn for repairs; that there 
part of the damaged cargo was taken from 
the vessel, without the consent of the master, 
by "the authorities there," and was sold by 
them without his consent and she was thus 
deprived thereof; that the master then ap- 
plied to the agent of the respondent for addi- 
tional cargo, but the agent instructed the mas- 
ter to proceed with what he had remaining; 
and that the vessel did so and delivered it 
and it was accepted. 

The libel sets up no loss of cargo by perils 
of the sea. It sets up damage to cargo by 
perils of the sea and then avers substantially 
that some persons whom it calls "the authori- 
ties" took away part of the damaged cargo, 
and sold it without the consent of the master. 
It does not aver that the part so taken away 
and sold was so damaged that it could not 
have been carried forward, or that the sale 
was necessary or in accordance with the local 
law, or that the perils of the sea, or damage 
to the cargo by perils of the sea, had any 
thing to do witii the sale. But, even on the 
assumption that perils of the seas caused the 
non-delivery of the cargo which was not de- 



livered, the libellants are not entitled to re- 
cover. The contract was a unit Being a 
contiact for the conveyance of merchandise 
for an agreed price, it was entire and indi- 
visible, and, as the vessel did not completely 
perform it, she is not entitled to any part of 
the §3,000. The freight was not wholly earn- 
ed by a strict performance of the contract, 
and, therefore, no freight became due. There 
is nothing in the charter party on which the 
court can make any division or apportion- 
ment of the- §3,000, because there is nothing 
in it from which it can be inferred that the 
parties intended there should be any such di- 
vision or apportionment Nor can the re- 
spondent be held to have waived the full per- 
formance of that part of the contract which 
provides that tlie cargo shall .be wholly dehv- 
ered before the charter money is payable, so 
as to be liable pro rata for the carriage of the 
merchandise actually delivered. The respond- 
ent did not accept or receive the cargo which 
was delivered. It was delivered, under the 
bills of lading, to those who received it, and 
no stipulation in the bills of lading, as to pei*- 
ils of the sea, could prejudice or affect the 
rights of the respondent under the charter 
party. 

The allegations in the libel that the master 
applied to the agent of the respondent for ad- 
ditional cargo, and that the agent instructed 
the master to proceed with what he had re- 
maining, are not sustained by the evidence. 
The respondent having once loaded the ves- 
sel was under no obligation to furnish her 
with more cargo. 

Tlie libel is dismissed, with costs. 
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The WILLIAM. 

[13 Hunt, Mer. Mag. 81.] 

District Court, D. Massachusetts. 1853. 

LiBEi. FOR Possession^ of Vessel— Bottomry 
Bond—Effect of Fraud. 

[1. The owner of less than a half interest in a 
vessel, having title to the whole in his name, 
gave a bottomry bond covering the whole value 
of -Qxe vessel, though only one-third of the sum 
was actually due, and this bond was set up as 
a defense to a suit by the other part owner of 
the vessel for a conveyance of his share. Edd, 
that the bond was fraudulent.] 

[2. Where a bottomry bond covering the whole 
vessel is void in toto against a part owner of the 
vessel for fraud, it cannot be good in part against 
a purchaser from him, with knowledge that part 
of the debt secured by the bond was originally 
good.] 

This was a libel for possession, by Andrew 
Garland, who claimed under one Bowler. 
James Downing and James Carbrey inter- 
vened, denying any right in Garland or his 
grantor, but claiming the sole title in Down- 
ing; and Carbrey set up a bottomry bond 
covering the whole value of the vessel, given 
him by Downing as sole owner, and which 
Downing, in his answer, admitted to be due 
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in full. The libellant contended that this 
bond was void, as against BoTvler and his 
grantee, for fraud. 

SPRAGUB, District Judge, said that the 
bill of sale was in Downing only, and the 
first question was, whether Bowler had an 
equitable interest which he could convey to 
Garland. THE COURT was satisfied, upon 
all the evidence, that Downing purchased the 
vessel to hold jointly for himself and Bowler, 
Bowler advancing more than half the pur- 
chase money; the balance, but little more 
than one-third, being loaned to Downing by 
Carbrey. They took possession together, and 
Bowler was driven from the vessel, as the 
evidence seems to show, intentionally on the 
part of Downing. Bowler, then, had an in- 
terest capable of assignment, and a proper 
bill of sale of his interest to Garland was 
produced. The vessel was sold by order of 
court upon the agreement of the parties to 
the suit, and the question is as to the dis- 
posal of the proceeds in the registry. Car- 
brey's bond, if good for its full amount, wiU 
take up all these proceeds. But the circum- 
stances in proof satisfy the court that it is 
void for fraud, as to these parties. It was 
taken so as to cover the whole vessel, when 
only about one-third the sum was actually 
due. Such a bond is capable of being used 
fraudulently, and the use made of it will ex- 
plain the original intention of the parties. 
When Carbrey took it, he not only knew that 
it was for nearly three times the debt, and 
that Downing had neither money nor credit, 
but also knew what money Bowler had ad- 
vanced. "When Bowler was turned from the 
vessel and utterly destitute, he applied to 
the counsel, and under advice of counsel, a 
demand was made on Downing for a convey- 
ance to Bowler for a proper title to his share. 
This was refused. A suit was then brought 
for money had and received, and the vessel 
attached as Downing's property. Carbrey 
then, with the knowledge of Downing, gave 
formal notice to the sheriff of his bond for 
the whole value, and stated it to be all due, 
and by reason of this, the suit was dropped. 
Bowler then sold his interest for a small 
sum to the libellant, who having means and 
knowledge of the circumstances, brings this 
suit. Again, Carbrey and Downing resisted 
all right in Bowler, and jointly set up the 
bond as due to its full amount, and it was 
not until a full investigation and interroga- 
tories to Carbrey under oath, that the true 
debt was ascertained. The use made of the 
instrument has been grossly fraudulent, and 
this, added to the circumstances under which 
it was made, leads to the conclusion that it 
was made to be used if parties should think 
proper. It cannot, therefore, be set up in 
this court. 

It is contended that Bowler is an alien, 
and could not, therefore, hold or convey a 
title. This defense was not set up in the 
pleadings, and therefore not before the court. 



Some evidence has been admitted without ob- 
jection, but the alienage is not satisfactorily 
proved. It is then contended that by bring- 
ing his suit against Downing for money had 
and received, Bowler has abandoned what 
title in the vessel he may have had. But he 
was compelled to bring that suit by the 
fraudulent conduct of these parties, and hav- 
ing abandoned it, they shall not stop him 
by their own act. It appears in evidence that 
Garland, the libellant, before he bought of 
Bowler, knew that Carbrey had actually ad- 
vanced about one-third of the purchase mon- 
ey. Upon this it is contended that though 
the bond may be void in toto against Bowler, 
upon whose rights it was a fraud, yet it 
ought to be good, for its true amount against 
Garland, who knew of the advance. His hon- 
or said that there was an appearance of rea- 
son in this, but he was satisfied the principle 
was otherwise; and upon this ground; if a 
bond, void in toto against Bowler for fraud, 
may yet be good in part against a person who 
purchases of him, knowing that part of the 
debt was originally good, then Bowler can- 
not sell to such a purchaser for full value. 
The rule would limit the ability of the party 
defrauded to get a full price for his actual 
interest. It is for the benefit of Bowler and 
not of his purchaser, that the latter is al- 
lowed to resist the bond in toto. 

Decree for one-half the proceeds to the li- 
bellant, with costs. The remainder to await 
the further order of the court upon applica- 
tions from other parties. 
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WILLIAM V. VAN ZANDT et al. 

[3 Cranch, C. C. 55.] i 

Circuit Court, District of Columbia. Dec, 
Term, 1826. 

Slavkky — EviDBSCE— Suit fou Freedom — Cox- 

CLUSIVENESS OF JUDGMENT — SaLE OF SLAVE 

BY Impoktek — Effect. 

1. In a suit for freedom, a judgment against 
tibte defendant, upon his disclaimer, and default in 
not reJQining, is not prima facie evidence of the 
freedom of the petitioner, in a subsequent suit 
by Tiim agaiast another defendant, although this 
other defendant should, after such judgment, 
have filed a jiaper in that suit, claiming the 
petitioner as his slave. 

2. Possession of, and acts of ownership over, 
a colored person, are prima facie evidence of 
slavery and ownership; and a sale of a slave by 
the importer, witidn three years after importa- 
tion, gives the slave his freedom if such im- 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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porter be the sole owner; but if the importer 
has only a distributive interest, with others, in 
the slave,- such sale does not give freedom. 

Petition for freeaom. Upon a former peti- 
tion agsihist Milbume, judgment was rendered 
in favor of the petitioner, upon the default of 
Milbume to rejoin. Milbume had, in that case, 
disclaimed to hold the petitioner as a slave; to 
■which the petitioner replied certain facts, show- 
ing that Milbume had pm-ehased the petitioner, 
and did claim and hold him. To this replica- 
tion Milbume was ruled to rejoin, and, upon 
his failing to comply with the rule, judgment 
by default was rendered against him. 

Mr. Key and Mr. J. Dunlop, for the peti- 
tioner, offered the record of that judgment as 
prima facie evidence of his freedom. 

THE OOURT (JIOBSELIi, Oh:cuit Judge, 
contra) rejected the evidence. 

Mr. Key then offered in evidence a paper 
filed by the defendant. Van Zandt, in this 
court, after the judgment in the case against 
Milburne, praying the court to order the peti- 
tioner, William, to be delivered to him, claim- 
hig under authority of Mr. E?tes, administrator 
of the estate of Dr. W. W. SouHiall, -which the 
court then refused to do; and Mr. Key there- 
npon contended that that act of Mr. Yan Zandt 
made the whole record in that case evidence in 
this. The court, however, still rejected the 
record; but said that the acts or declarations 
of Mr. Van Zandt might be given in evidence. 

air. Key tiien offered evidence to prove that a 
certain Mrs. Straas had possession of, and ex- 
ercised acts of ownership over, the petitioner, 
and imported him into this county, and deliv- 
ered to the clerk a list of slaves imported by 
her, including the name of the petitioner; and 
that she afterwards, -wiUun thi*ee years after 
such importation, sold him to one Cobum, in 
this county, contrary to the act of assembly 
of jMaryland, 179<3, c. 67, § 3. 

Whereupon the court, at the motion of the 
petitioner's counsel, instracted the jury that the 
possession and acts of o-wnership by IMrs. Straas 
■were prima facie evidence of title. 

And THE COURT (CRANCH, Chief Judge, 
contra) refused to instruct the jury that if Dr. 
Southall died possessed of the slave, and the 
defendant, Estes, -was his admuiistrator, then 
the sale by Mrs. Straas -was not sufficient to 
entitle the petitioner to bis freedom. 

But THE COURT (nem. con.) instmeted the 
jury that if Mrs. Straas had only a distilbutive 
share in the slave, her sale could not entitle the 
petitioner to his freedom; but that if, from the 
whole evidence, they should find that Mrs. 
Straas was in possession and exercised acts of 
ownership, and several of the distributees knew 
it and did not object, and that Estes never 
Claimed the slave xmtil after the sale, they may 
presume that she had good tifle. And the 
court refused to say that the e^vidence did not 
justify such an inference. Verdict for peti- 
tioner. 

Motion for new trial overruled. Judgment 
for petitioner. 



Case Ho, 17,686. 

The WILLIAM A. HARRIS. 

[8 Ben. 210.] i 

District Court, E. D. New York. July, 1875- 

Lien on Vessel— Loan to Ownek. 

1. A libel agamst a canal boat alleged that she 
was engaged in transporting goods on the navi- 
gable waters of the port of New York, and was 
in need of advances to enable her to prosecute 
her business; and that the libellant, at the re- 
quest of her master and owner, advanced money 
to pay necessary towage bills, wharfage bills, 
and bills for materials whereby the boat was en- 
abled to earn freight. The owner of the boat 
excepted to the libel for insufficiency. Edd, that 
the libel did not state facts sufficient to entitle 
■Sie libellant to a lien on the boat. 

2. Mere advances of money to the owner of a 
vessel do not create a lien on her in favor of the 
lender, in the absence of any agreement for a 
lien upon the vessel, though the money be ap- 
plied to the payment of liens upon the vessel. 

Beebe, Wilcox & Hobbs, for libellant 
Owen & Gray, for claimants. 

BENEDICT, District Judge. This case comes 
before the court upon an exception to the libel, 
upon the ground that the facts stated do not 
warrant the decree prayed for. 

The allegations of the libel, material to be 
noticed, are simply these: That between the 
1st day of July, 1874, and the ISth of Novem- 
ber of the same year, the canal boat "^Sllliam 
A. Harris" "was engaged in ti*ansporting mer- 
chandise on the navigable -waters of the port 
of New York, and -was in need of advances in 
order to enable her to prosecute her business; 
and that the libellant, between the dates afore- 
said, at the request of the master and owner 
of the boat, advanced large sums to pay the 
necessary towing bills, -wharfage and material 
bills -whereby the boat was enabled to earn 
freight. 

Upon these facts alone the libellant is not 
entitied to a decree. To say nothing of the 
want of definiteness and certainty which the 
libel displays, it wholly fails to state facts suffi- 
cient to entitie the libellant to a lien upon the 
vessel proceeded against. Assuming that the 
libellant's money was applied to the discharge 
of the bills referred to,— and this is not stated, 
—still facts are not stated from whidi the 
court can see that such bills were liens, nor is 
it aven-ed that they were so. Further, it is 
not asserted that there was any agreement 
for a lien, in pui-suance whereof the libellant 
advanced his money. The mere advance to 
the owner of a vessel, of money, though ap- 
plied by the owner to discharge liens upon his 
vessel, without any agreement for a hypothe- 
cation of the vessel, does not create a lien 
in favor of the person who advance^. 

The exception is allowed and the libd dis- 
missed with costs. 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



WILLIAM (Case No. 17,687) 



[29 Fed. Cas. page 1288] 



Case IsTo. 17,687. 

The WILLIAM AND EMMELINE. 

[1 Elatchf. & H. 66.] i 

District Court, S. D. New York. Aug. 5, 1828. 

BoTTOJiuT BoxD— Advances in Foreign Port — 
Powers op Master. 

1. It is essential to a bottomry transaction, 
that the money lent should run the hazard of 
the Toyage. 

2. A master can, in a foreign port, hypothecate 
his vessel for the payment, without maritime in- 
tere.^t, of money advanced by a stranger for 
necessary repaii-s, and to secure the payment of 
a bill of eseliange drawn by him on the owner 
of the vessel for those advances, although he is 
himself owner of cargo more than sufficient to 
pay for the repairs, and is solely concerned in 
interest in the voyage. 

[Cited in The Hilarity, Case No. 6,480; The 
Boston, Id. 1,669; Thomas v. Osborn, 19 
How. (60 U. S.) 28; The Eureka, Case No. 
4,54/; The Edward Albro, Id. 4,290; The 
Omuberland, 30 Fed. 450; The Scotia, 35 
Fed. 909: Nippert v. The WiUiams, 39 Fed. 
829; The "Wilmington, 48 Fed, 568.] 

3. Charleston (South Carolina) is, in respect 
to hypothecation, a foreign port to New-York. 

4. Semble, that the master may bottomry the 
ship for necessaries in a foreign port, when he 
cannot procure the necessary means from the 
funds or credit of the owner, whether he has suf- 
ficient funds of his own on board to meet the 
expenses or not. 

[Cited in The Gustavia, Case No. 5,876; Har- 
ris V. The Kensington, Id. 6,122; <• The 
Clotilda, Id. 2,903.] 

5. In an action to recover advances made up- 
on a bottomry bond, it is necessary for the Hbel- 
lant to exhibit an account of particulars and es- 
tablish the necessity of the advances. 

6. "Whether the same rule holds in an action 
founded on a simple hypothecation, without 
maritime interest, quere. 

In admiralty. • The brig William and Em- 
meline, belonging to the port of Nevr-York, 
put into the port of Charleston, in the state 
of South Cax-olina, disabled and needing re- 
pairs; and, while she -was there, on the 18th 
of Angust, 1827, her master, in consideration 
of $'511 48, advanced by the libellants, T. & 
T. Street & Co., drew upon the claimant, the 
owner of the brig, a bill of exchange for the 
amount, payable to the libellants, and, to se- 
cure the payment of the bill, executed wUat 
the libel alleged to be a bottomry bond upon 
the body of the vessel. The libel further al- 
leged, that the money was advanced for nec- 
essary repairs, and that the bill of exchange 
had been protested for non-acceptance and 
non-payment. The answer admitted that the 
brig was hypothecated "in the manner stated 
in the libel," but set up for defence, that the 
master had no authority to hypothecate the 
ship; that Charleston was not a foreign port; 
and that the master was solely concerned in 
interest in the voyage, and had sufficient 
means of his own on board to procure the 
sum advanced, namely, lumber invoiced at 
$690 20. The instrument of hypotkeeation 



1 [Reported by Samuel Blatchford, Esq., and 
Francis Howland, Esq.] 



contained this clause: "and, for the better 
securing the payment of the said bill of ex- 
change, with interest and expenses, unto the 
said T. & T. Sti-eet.& Co., their heirs, execu- 
tors, administrators and assigns, in any port 
or place where the said brig may be, and this 
bond be produced, I do hereby bind myself, 
and all and every of the owner and owners 
of the said brig, and particularly the said 
brig, her tackle, apparel and furniture, and 
the freight of the cargo on board of her, for 
the payment of the said bill of exchange, to- 
gether with the interest, damages and ex- 
penses that may accrue thereon unto the 
said T. & T. Street & Co., their , executors, 
administrators and assigns." The instrument 
was intended to secure only the sum for 
which the bill of exchange was given. There 
was no stipulation for marine interest, and 
the payment of the bill was not dependent 
on the hazard of the voyage. 

Andrew S. Gai-r, for libellants. 
Gerardus Clark, for claimants. 

BETTS, District Judge. It is essential to 
the validity of a bottomry transaction, that 
the money lent should run the hazard of the 
voyage. The Nelson, 1 Hagg. Adm. 169; 
Abb. Shipp. (Ed, 1S30) 117 et seq.; 2 Marsh, 
Ins. 632; 2 Bl. Comm. 458; Poth. Pret a la 
Grosse, art 2, § 3. It is such risk that sup- 
ports the marine interest which is always a 
constituent of a bottomry bond. The Au- 
gusta, 1 Dod. 283; Abb. Shipp. (Ed. 1830) 
117 et seq.; Rncher t. Couyngham [Case No. 
12,106]; The Mary [Id. 9,187]. In the instru- 
ment of hypothecation in this case, neither 
marine risk nor marine interest is provided 
for. The personal liability of the master and 
owner is secured at all events. All that is 
stipulated hj way of hypothecation is, that 
the libellants shall have a lien on the vessel, 
her appurtenances and freight, during the 
voyage specified, and afterwards, until the 
satisfaction of the debt, interest and ex- 
penses. This instrument, though treated hy 
the counsel in the pleadings and on the argu- 
ment as a bottomry bond, and though de- 
nominated in the bond "an obligation of 
bottomry," is not so, in the acceptation of 
that peculiar security in the maritime law, 
not being subject to the incidents of a bot- 
tomry. The power of a master, in case of 
necessity, to raise money, by hypothecation 
of his ship, in order to prosecute his voyage, 
is not in quesluon. The question is, whether 
the instrument in this case is a valid exer- 
cise of his authority. It is immaterial wheth- 
er it be called a pawn, a hypothecation, a 
mortgage or a bottomry. The intention of 
the contract is, to pledge the brig and her 
freight for the payment of the disbursements 
of the libellants advanced for her repairs 
and refitting, and for which a bill of ex- 
change was drawn by the master on his own- 
er. His power to impawn the ship for her 
necessities, is declared by the earliest writ- 
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ers. 1 Moll, de J. Mar. bk. 2, c. 2, art. 14. 
In the ease of Sampson v. Bragington, 1 
Yes. Sr. 443, in addition to tlie hypotheca- 
tion of the vessel, a hill of exchange was 
drawn by the master, in a foreign poii:, on 
his owner, to cover advances made in behalf 
of the vessel. The ship having been cap- 
tured on her voyage home, the holder of the 
bill was allowed to recover the money of the 
owner; and it was also said that the ship 
was well hypothecated. This case is cited 
with approbation in Abb. Shipp. (Ed. 1S30) 
p. 125, It may, perhaps, be questionable 
whether the English admiralty court would 
have enforced the hypothecation. The ele- 
ment of marine risk being wanting, the trans- 
action was not a bottomry; and it may be 
that that court would have declined to take 
•cognizance of a case where the advance made 
was not solely upon the credit of the ship, 
and on a bond properly of a bottomry char- 
acter. The Augusta, 1 Dod. 283; The Rhad- 
amanthe. Id. 201. In this country, however, 
admiralty will take cognizance of a hypothe- 
cation which is not a bottomry in form, when 
made in a foreign port. Robertson v. United 
Ins. Co., 2 Johns. Cas. 230. See Jennings v. 
Insurance Co. of Pennsylvania, 4 Binn. 244. 
Indeed, as a general principle, every mari- 
time lien on a sh'p is a tacit hypothecation. 
Bmerig. Contrat a la Grosse, c. 12, § 2. And 
what is a tacit hypothecation will not lose 
Its efiEect by being made an express one. By 
the civil law, every person who repaired or 
fitted out a vessel, or lent money for those 
purposes, had a lien upon the vessel there- 
for, without any express hypothecation. Dig. 
lib. 42, tit. 0, lex 26; Novel. 97, e. 3; 1 Valin, 
€omm. G06; Hall, Eraeri. 217. In England, 
-on the contrai-y, such a lien can only be ac- 
■quired by an express agreement of the own- 
er, or of the master, acting within the scope 
of his authority. The Zodiac, 1 Hagg. Adm. 
320, 325; Abb. Shipp. (Ed. 1830) lOS et seq.; 
Hussey v. Christie, 13 Yes. 594. In this coun- 
try, the law has been recently settled by the 
highest tribunal, that in the case of a do- 
mestic ship, the municipal law (which is, in 
most states, the common law) prevails, and 
that such advances and credits are no charge 
upon the ship, unless made so by the law 
of the state where the debt accrues, but are 
only a claim upon the owner personally. In 
the case of foreign ships, however, the state 
laws do not prescribe the rule; and the mari- 
time law of this country, following the civil 
law, gives the party, without the aid of any 
special contract, a lien upon the ship itself, 
which may be enforced by a suit in rem in the 
admiralty. The General Smith, 4 Wheat. [17 
V. S.] 438; Abb. Shipp. (Ed. 1830) 116, note, 
125, note. This doctrine became an element 
in the maritime usages of the middle ages, 
and thence was engrafted on the law mari- 
time of modern Europe. 2 Cons, del Mare 
(Paris Ed. 1808) c. 32; 1 Azuni, Mar. Law, pt 
1, e. 4. It follows that, by the principles of 



the law maritime, a suit in admiralty to re- 
cover advances for the necessary supphes of 
a ship can, in the case of a foreign ship, be 
sustained in the American courts in all cases, 
without any express instrument of hypothe- 
cation. As a suit will lie in the admiralty on 
the lien implied by the law in such cases, 
there seems to be no reason for holding that 
the lien is lost because an e^^press hypothe- 
cation is made by an informal instrument. 
Abb. Shipp. ubi supra. Should the bond in 
this case then be regarded as irregular, or 
inadequate to pledge the vessel, it would not, 
in admiralty, be considered an abrogation of 
the original lien, and the suit might be main- 
tained on that by an appropriate amendment 
of the libel. The fact that the master is 
solely concerned in interest in the voyage, 
makes, no difEerence. Third parties, dealing ' 
with him as master, are deemed to act upon 
the credit of the vessel, and are not charge- 
able with notice of his secret relations with 
the owner. Their security will, in this re- 
spect, be preserved to them, notwithstanding 
any special arrangements with the owner, 
detracting from the ordinary force of the 
master's acts, as implied from his office and 
trust. The rule applies as well when the 
master is charterer or lessee of the vessel, as 
when he is in command only on behalf of the 
owners (Rich v. Coe, Cowp. 636), unless the 
creditor has notice of his relation to the ves- 
sel. His possession as master is prima facie 
an authority from, the owner to bind the ves- 
sel for necessaries supplied to her abroad. 
In the better acceptation of the doctrines of 
the law maritime, the master is ex ofla.cio 
agent or trustee of the owner, carrying, in 
that relation, a presumptive letter of credit 
in all places abroad where his vessel goes, 
to act for the owner in the employment of 
the ship, and in obtaining for her supplies 
and necessaries. Abb. Shipp-. (Ed. 1830) 132. 
It remains to be considered whether Charles- 
ton is, for purposes of hypothecation, a foreign 
port, with reference to New-York. The su- 
preme eom-t of this state has held that Charles- 
ton is not a foreign port in a case where a stat- 
ute which gave to justices' courts, in New- 
York, jm'isdieticn over assaults cormnitted in 
foreign ports, was adjudged not to authorize 
jurisdiction over an assault committed in 
Charleston, King v. Parks, 19 Johns. 375. 
And see Miller v. Haddey, 5 Johns. 373, and 
Overseers of Chatham v. Overseers of Middle- 
field, 19 Johns. 56. . It has been decided ether- 
wise, however, in respect to bills of exchange, 
Duncan v. Course, 1 Const S. C. 100; Bayley, 
Bills (Bost. Ed.) 14, note. These cases would 
not, perhaps, be deemed controlling in the local 
courts on a question of maritime Uea. By the 
civil law, and the laws of France, all ports 
where the owner does not reside are treated aa 
foreign. 2 Yalin, Comm. 10, 11; 2 Emerig. 
Mar. Law, 424, 436, 437. This is not the rule 
in England, however. The whole of England 
proper is considered, in respect to the owner- 
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ship of vessels, as tlie home of an Englishman; 
(Abb. Shipp., Bd. 1830, 123; Jae. Sea Laws, 
363} ; but Ireland is regarded as foreign (The 
Bhadamantbe, 1 Dod. 202). It is believed, that 
though the point has not come up for direct ad- 
judication, yet the courts of the United States 
have, in maritime questions in respect to the 
employment and refitment of vessels, consid- 
ered the states, foreign in relation to each oth- 
er. The General Smith, 4 Wheat [17 U, S.] 
438; jMmTay v, Lazarus [Case No. 9,962]. 
In the case of La Ysabel, 1 Dod. 273, 274, 
Lord Stowell held two ports in Spain to be for- 
eign to each otlier, on the ground that "the 
law does not look to the mere loeahty of the 
transaction. The validity and invalidity of the 
bond does not rest upon that circumstance only, 
but upon the extreme difficulty of eommunica- 
■ tion between the master and owners," . With- 
out deciding how far this would be the correct 
principle upon which in all cases to determine 
what are foreign ports, I am of opinion that 
Charleston is to be regarded in this case as a 
foreign port, and that the master had authority 
to hypothecate the vessel there. 

Another ground of defence relied on by the 
answer is, that even if the master might ordi- 
narily pledge his vessel in the port of a state 
out of her domicil, he could not do so in this 
instance, because he had sufficient means of 
his own on board to procure the sum required 
for her necessities. It is well settled, that tiie 
master cannot raise money on bottomry when 
he has funds of the owner m his possession, or 
can raise the necessary sum upon the personal 
credit of the owner. The Nelson, 1 Hagg, 
Adm. 169- But that he is prohibited from 
raising money even on bottomry because he 
has sufficient funds of his own at command, is 
a point by no means made certain by the au- 
thorities. The principle has been broadly laid 
down, that if the master has or can command 
other funds, he -has no authority to bottomry 
the ship. Walden v. Chamberlam [Case No. 
17,055]; Boreal v. The Golden Rose [Id. 1,658]; 
Forbes v. The Hannah [Id, 4,925]. And, in 
support of this doctrine, there are impressive 
opinions both in England and in this country. 
Cupisino V. Perez, 2 Dall. [2 U. S.] 194; The 
Packet [Case No. 10,654]; The Zodiac, 1 Hagg. 
Adm. 320; The Sydney Cove, 2 Dod. 11; The 
Hero, 2 Dod. 139; Moll, de J. Mar. bk. 2, e. 
11, § 11; Abb. Shipp. (Ed. 1830) 125, nota On 
the other hand, it is distinctly intimated by the 
supreme court of the United States, that the 
master may hypothecate the ship, imless he has 
the funds or credit of the owner to rely upon. 
The Aurora, 1 Wheat [14 U. S.] 96. To the 
same effect is the law of the Hanse Towns. 
Jus. Mar. Hans. Hamb. (Ed. 1667) p. 51, tit 
G art 2, and Kuricke, Gomm. (Ed. 1667) 176- 
See, also, 2 Mai'sh, Ins. bk. 2, c. 1, and Lex. 
Mer. Amer. 354. I am inclined to the -opinion, 
that the true spirit of the maritime law is, 
that the master has a right to pledge the ship 
when he cannot command means to supply her 
reeessities either from the funds or a'edit of 



the owner, as well when the ship is laden with 
his own goods as when she is laden with those 
of a general freighter; but whether he can also 
subject her to marine interest I do not under- 
take now to decide. It may be well asked, on 
what principle of justice can the master be 
compelled to appropriate his own property to 
the benefit of the shipowner. It is from no 
privity of contract, nor from any consideration 
peeuhar to the master, ai'ising out of the ship- 
ment. The owner derives the same advantage 
from the goods shipped by the master as if 
they were put on board by a third parly. They 
are alike chai-ged with freight, and subjected 
to average for the benefit of the ship, and the 
mastei*, as freighter, has no community of in- 
terest with the owner of the vessel which is 
not shared by other freighters. If, in case of 
urgent necessity, the goods of a shippei* are 
sold by a master for the repair or refitment of 
a vessel, the loss sustained is, by the maritime 
law, a lien on the vessel. Emerig. e. 4, § 9; 
Id., e. 12, § 4. If the master is bound to use 
his own goods for that pm-pose, it must be be- 
cause he is, equally with the owner, bound to 
make repairs, and then he could have no claim 
to indenmity from the residue of the cargo, un- 
less his loss was one of a general average char- 
acter. Benecke, Ins. 252. Nor is it by any 
means certain he could have a lien on the 
freight and vessel for the amoimt of such ex- 
penditures. See Hussey v. Christie, 9 East 
426, and Smith v, Plummer, 1 Bam. & Aid. 
575. Though, should the freight chance to 
come to his hands, he might undoubtedly re- 
tain it as security. The case of Ingersoll v. 
Van Bokkelin, 7 Cow. 670, imports that a mas- 
ter has a lien on the freight for his disburse- 
ments and liabilities, and for his wages also. 
This case can hardly be reconciled with the 
scope and spirit of the law maritime, unless It 
is to be understood as making the possession 
of the cai-go retained by the master to secure 
those demands,' tantamount to a receipt of the 
freight chargeable upon the cargo, so that what 
is termed a lien becomes his right to retain se- 
curity out of the freight paid him. It is be- 
lieved no other case has recognised a lien in 
favor of a master for wages, upon the vessel oi' 
cargo in his hands; though, by special enact- 
ments, the master is sometimes placed upon the 
same footing with seamen m respect to wa- 
ges. Code de Commerce, art. 191. This right 
to retain is a partial security, so far as it gees; 
but it would clearly be insufficient to indem- 
nify a master for the privation of his property, 
since it covers no more than his actual dis- 
bursements, and he may be subject to losses 
from the forced sale of his shipment at a port 
for which it was not designed, and be obhged 
to forego the advantages anticipated by a sale 
at the port of destination. These would seem 
to be adequate reasons for allowing the mas- 
ter, in a proper case of necessity, to raise mon- 
ey on a hypothecation of the vessel, though he 
has or can command sufficient funds of his 
own. The maritime law guards, with vi^lant 
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circuiBspection, the exercise of the power of 
hypothecation by bottomry, and it can rarely 
happen, that if the enjoined requialtea are ob- 
served, an owner's interest can "be essentially 
compromised by a master, even in raising 
money upon such pledge of the vessel. 

The decision of this case does not, however, 
rest necessarily upon thes^ principles, inas- 
much as the bond in this case was not a 
bottomry. The transaction, as proved to the 
court, was a credit to the owner and to the 
vessel herself, procured by the intervention 
of her master in a foreign port, and of such 
a nature as to create a lien upon the vessel, 
without express stipulation. When an ad- 
vance is made upon bottomry, the libellant 
must establish the necessity of the advances, 
and exhibit an account of the particulars, that 
the court may pass upon that fact. Walden 
v. Chamberlain [supra]; Crawford v. The 
William Penn [Case No. 3,373]; The Mary 
[Id. 9,187]; The Aurora, 1 Wheat. [14 U. S.] 
96, "103, 106. By the French law, when the 
bond of hypothecation alleges that the loan 
was on the body and keel of the vessel, it is 
received as full evidence that the money was 
employed in the use of the ship and for the 
necessities of the voyage. 2 Valin, Comm. 9; 
Poth. Pret a la Grosse, Avent. art. 4, § 2. 
But by our law, as appears from the cases 
cited, the Oourt must examine the proceed- 
ings, and determine the propriety and neces- 
sity of the bottomry pledge. Whether the 
principles of maritime law render it incum- 
bent on the libellant, when there is a simple 
hypothecation without maritime interest, to 
exhibit satisfactory evidence that his demand 
arose for necessaries furnished the ship, it is 
not necessary in this cssq to decide. The au- 
thority of the master to bind the owner is 
limited to the supply of necessaries for the 
ship. Abb. Shipp. CEd. 1830) 116, note. The 
master is declared by all the authorities to be 
the agent of the owner pro hae vice. Abb. 
Shipp. (Ed. 1830) 108, 109. If, as is contend- 
ed in this ease, the libellants must prove the 
necessity of the advances in order to sustain 
their lien on the vessel or an action against 
the owner, it would seem that the general 
law governing the rights of third persons aris- 
ing out of transactions with agents must, in 
respect to this class of contracts, have a re- 
stricted application. The familiar rule of law 
is, that the acts and declarations of the agent 
within the scope of his authority are evidence 
against his principal. 2 Starkie, Ev. pt. 4, 
pp. 41, 43. The well-known distinction be- 
tween general and special agents would not 
account for any change of the principle in 
regard to maritime agencies. For, though a 
special agent (which a ship-master is) must 
be strictly held within the limits of his author- 
ity (2 Kent, Comm. 620 et seq.; Paley, Ag. 
c. 3), yet, where the authority is established, 
the like doctrine as to his proceedings governs 
in both cases. The plaintife need show no 
more than the dealing of the agent, and that 
his acts or declarations were in conformity 
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with his authority. At common law, an au- 
thorization to a broker or mechanic to pro- 
vide necessaries for repairing a ship or house, 
would refer to the judgment of the agent the 
determination of the necessity of the particu- 
lars furnished, and the principal would be 
bound by his decision (2 Kent, Gomm. 617, 
621, -"29); and that doctrine ought to have 
the i me effect in respect to the doings of a 
ship-n 'ster as agent of the owner. 

If it s necessary to establish in this case 
that th articles furnished were necessaiy for 
the use of the vessel, the libellants rely upon 
the general allegations of the libel, which are 
not denied by the answer, and upon letters of 
the claimant, which I am inclined to regard 
as substantially admitting the fact. These 
letters show that the claimant was duly ap- 
prized of the circumstances, and was satisfied 
at the time that the vessel had been repaired 
in a state of distress by the funds of the libel- 
lants, and that the amount claimed by them 
had been expended for that purpose. The 
recognition of these facts by the clahnajit, 
whether directly made or whether necessarily 
to be implied from the circumstances of the 
case, must be equivalent, in effect, to any 
other mode of proving them. The manner 
in which the suit has been contested would 
naturally have led the libellants to rely upon 
slight proofs on this point. The answer does 
not deny the distress of the vessel, nor that 
the advances were made, nor that they were 
expended upon necessaries for the voyage, 
but assumes, as ground of exoneration, that 
the master had no right to contract the debt 
on account of the owner, at Charleston, that 
not being a foreign port, and that the master 
Tvas solely interested in the voyage, and had 
means to meet the charge, and was therefore 
alone liable. It is true that the allegations 
of the answer are broad enough to permit 
the claimant to avail himself of the other ob- 
jections; yet, if they must not be considered 
as unpliedly waived, they are so faintly urged 
as to render a less amount of evidence ade- 
quate to smrmount them. The case is in such 
a posture, that if I were not satisfied by the 
evidence offered, I should, for the reasons 
above stated, permit it to stand over for fur- 
ther proof upon these particulars. I do not 
now deem it necessary to require that further 
proof from the libellants; but, upon a proper 
suggestion on the part of the claimant, that 
there is reason to suppose there are charges 
in the claim for which he ought not to be 
liable, I shall be ready to refer the matter 
to the clerk, to report to me the items of the 
demand and the evidence upon which they 
rest. If no such application is made, the 
amount of the bond, with interest and costs, 
is decreed to the libellants. Decree accord- 
ingly. 
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Case No, 17,689. 

The WILLIAM CAREY. 

[3 Ware, 313.] i 

District Court, D. Maine. Feb., 1865.3 

Sale of Vessel by Master— Validity. 

To render a sale valid, made by a master of a 
vessel imder the general authority vested m 
Inm, and convey a good title under it, there 
must be a necessity for such sale, and entire 
good faith on the part of the master. 

Shepley & Dana, for libellant 

Mr. Hale and S. 0. Strout, for claimant. 

WARE, District Judge. The WiUiam Carey, 
a British barque of about 580 tons burthen, 
Edward Williams, master, sailed from Lon- 
don in May, 1863, for New Zealand, "with a 
general cargo, and passengers with their 
freight, and having delivered her cargo there, 
went to the Chincha islands and took in a 
cargo of guano, which she delivered at Mar- 
tinique in the West Indies. She then -went to 
St. Thomas, and was there chartered by her 
master to go to St. John, New Brunswick, for 
a cargo of deal, which she was to deliver at 
Livei-pool, England. She took in 300 tons of 
ballast, and sailed from St. Thomas Oct. 2d, 
1S64, and on th°e coast of Maine she first made 
the island of Mount Desert Nov. 4th, at 6 
o'clock in the morning, about fifteen miles dis- 
tant, with a strong wind, increasing to a gale 
from the S.S.E., driving directly towards the 
island. She came to anchor near the Duck 
islands, in about 19 fathoms water, and she 
let out 75 fathoms of chain. In about twenty 
minutes the port barrel of her windlass gave 
way imder the strain of the wind, the cranks 
crooked, the Tvood-work broke, and it was en- 
tirely useless. After that broke she was made 
fast to the deck stoppers. She held for fif- 
teen minutes, and then the cable parted at the 
15th fathom shackle from the anchor. She 
then drifted towards Gott's island, and Tvhen 
she was half way from Gott's island to Bass 
Harbor Light, let go her starboard anchor 
and 55 fathoms of chain, which held her 
through the night. The next day, Sunday, the 
master went ashore for aid, and to get the 
windlass repaired. He got six or seven men, 
who succeeded in heaving the cable and fixed 
the windlass, but it could not be used. The 
master then left with the mate, to obtain a 
pilot to bring the vessel into harbor. He suc- 
ceeded in obtaining a pilot, but such was the 
state of the wind and weather that he could 
not get on board the vessel till the 10th. He 
then shipped the cable, and with Moor, the 

1 [Reported by George P. Emery, Esq.] 

2 [Affirmed by circuit court; case unreport- 
ed.] 
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pilot, and Capt. Benson, steered into the harbor 
and anchored in four fathoms water, with a 
spare anchor of about 1200 lbs. The wMd then 
blew a gale from the S.W. They let out fifty 
fathoms of cable, but the vessel drifted di- 
rectly on shore on a ledge of rocks at full high 
water. She rested on the rocks at both ends 
and made water freely, as there was as much, 
or nearly so, inside as outside. The master 
got assistance the next tide, and endeavored 
to get her off In vain. He then went ashore 
to note his protest with a notary, and saw the 
wreck-master, Capt. Benson. The notary or- 
dered a survey. Three surveyors were appoint- 
ed, two masters of vessels, and one ship-car- 
penter. They reported after a careful ex- 
amination, that she could not be got off the 
rocks, and recommended that she be sold the 
next day, at 4 o'clock p. m., where she lay. 
She was accordingly sold, and under this sale 
the claimants claim to hold the vessel. The 
counsel of his Britannic majesty acting offi- 
cially for the benefit of the origmal owners, or 
whoever may claim title under them, disputes 
this title, and the captain's right to sell is the 
question now to be decided. 

The legal authority of the master to sell a 
vessel under his care, as master, is too well 
settled in both English and American juris- 
prudence, to be controverted, and it has not 
been in this case. But to render a sale valid, 
and convey a good title under it, two circum- 
stances must concur. There must be a neces- 
sity for a sale, and there must be entire good 
faith on the part of the master. In this ease 
the necessity arises from the vessel being 
driven on the rocks in that harbor. It was 
a rocky shore where she struck, and to a con- 
) siderable distance each way, and if she drove 
at the mercy of the winds she could not by any 
possibihty avoid them. It is proved, also, that 
other vessels had been wrecked on, or near 
where this went on the rocks, and that none 
had been saved. The master, after making 
an unsuccessful attempt to get her afloat from 
the rocks the next tide, went ashore to note 
his protest, and get aid and advice. The no- 
tary advised a sm-vey, and appointed three 
persons to make it, as competent and judicious 
as could be found in that place, two of which 
had been masters of vessels, and one a ship- 
carpenter. They went on board, and after a 
careful examination, reported that she was 
much damaged, bilged badly, hogged, strain- 
ed, nearly full of water, and could not be re- 
moved from her present position. The sur- 
veyors lived in the neighborhood, were men 
well acquainted with the character of the 
shore where she lay, knew all the facilities, 
as well as difficulties of saving vessels in that 
place, as well as the hazards of the weather 
at that season of the year, and were men of 
as much experience, knowledge, and charac- 
ter, as any in the place. They'exammed the 
condition of the vessel, and gave their opin- 
ion under a feeling of responsibility, and to 
their conclusion much deference would natu- 
rally be shown. And their judgment agreed 
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TTitb tliat of the master. Under all the cjr- 
eumstanees, they recommended the sale of the 
vessel where she lay, the next day, Saturday, 
at fom: o'clock p. m., and the master's opinion 
concurred with them. After the survey on Sat- 
urday morning, the United States steamer Ma- 
honing went into Bass Harbor, and the cap- 
tain, with the chief engineer, Mr. Douglass, 
made a short visit to her. It is the duty of 
this vessel to aid others in distress. She is 
prepared for It, and it is the opinion of the 
chief engineer, that if the weather favored 
her, she could, with proper appliances, have 
been saved. But this was after the survey, the 
order of sale, and the advertisement, when 
the business was in the hands of the law, and 
the master chose to be influenced by that deci- 
sion, by the opinions of discreet men before 
expressed concurring with his own, than in 
any uncertain opinion subsequently volunteer- 
ed by others, and she was sold accordingly 
for §1,000 in gold, or the equivalent, §2,500 
in currency. K any arguments may be drawn 
from subsequent facts, it may be observed 
that no attempt was made to get her ofiC the 
rocks, but she was stripped where she lay at 
the time. 

The necessity of a sale is, I think, made 
out by the evidence. But this is not alone 
suflieient. There must be entire good faith in 
the sale on the part of the master. He is ap- 
pointed to navigate the vessel, and for that 
purpose he is the agent of the owners, and 
has all the powers that such an agency re- 
quires; but the agency to sell, the law rather 
easts on him in extreme eases, and it is his 
duty to obtain as much for her, and for the 
benefit of his owners, as he can. The judg- 
ment or good faith of the ihaster is questioned 
in this,— that suflieient time was not allowed 
to circulate the information more widely. The 
survey was made Friday, and the sale was 
ordered on Saturday, on the recommendation 
of the surveyors. Immediate notice was given 
of the sale by posting up advertisements in 
the three principal settlements of that town. 
But it is said that sufficient time was not given 
to spread the notices, and the population of 
Gliemont was small. Still there were enough 
men of property in the place to create some 
competition, though perhaps not so great as 
would arise from a more extensive notoriety. 
At the same time the situation of the vessel 
was full of peril. She lay on the rocks, where 
she was driven from her mooring by the vio- 
lence of the wind, and a heavy storm which 
was then threatening might make her com- 
pletely a wreck. In these circumstances the 
master followed the opinions of the surveyors, 
and ordered a sale at that time. 

Another circumstance is relied on in im- 
peaching the master's good faith, that he did 
not order her to be sold in lots, but in the 
lump. On this point there Is a difference of 
opinion among the witnesses, some thinking 
that she could sell better one way and some in 
the other. The master chose to seU her in the 



lump. There is room for this difference of 
opinion, and it would be a hard measure to at- 
tribute the determination of a doubtful mat- 
ter to the want of integrity in the master. 

But the heaviest charge against the good 
faith of the master is in the concealment of 
the time of sale from the officers of the Ma- 
homng. They visited the vessel on the morn- 
ing of the sale, after the time was fixed, and 
it was the duty of the master to give all the 
publicity to it that was possible. Yet he not 
only did not mention it, but took pains to- 
conceal it, by pretending that the time was- 
not determined, and assuring them that they 
should be informed. This fact, of which there 
could be no doubt, is left entirely imexplained 
by the testimony. I cannot explain it to my 
satisfaction. But on this fact alone, it would- 
be a harsh judgment to blast the master's rep- 
utation perpetually. 

A good deal has been said at the argument, 
of a general conspiracy at the sale to injure 
the owners or under-writers. Such rumors 
would naturally be set afloat, but as they are 
not supported by any evidence in the ease, they 
may justly be dismissed, more especially as- 
the case is subject to appeal, in which new 
evidence and any error may be corrected. 

Libel dismissed with costs. 

[On appeal to the circuit court, the above decree 
was affirmed. Case unreported.] 



Case No. 17,690. 

The WM. OUMMINGS. 

[27 Leg. Int. 116; i 7 Phila. 598.] 

District Court, B. D. Pennsylvania. 1870. 

Wages of Seamen — ^Partiai, Pobfeitdkb — Insob- 

ordination and mutist — discbakge 

BY Coysui^— Loss OP Voyage. 

1. Seamen, having received two months wages- 
in advance, mutinied, with a concerted purpose 
to inlirQidate the officers of the vessel, and ob- 
tain a discharge without going to sea. The re- 
volt having been quelled by the prompt use of 
severe measures of repression and punishment, 
the crew was retained for the outward voyage. 
As they were sufficientiy punished for this mis- 
conduct, tlieLc wages for the outward voyage were- 
not forfeited. 

2. The measures of repression and punishment^ 
whether unduly severe or not, were not consid- 
ered as part of the general treatment of the 
crew, on the question whether they had been 
used so cruelly on the outward voyage as to- 
entitle them to a discharge at the first port of ar- 
rival. 

3. This was a port where another crew could 
not be obtained, and the master had neither 
funds nor credit, and the climate was unhealfliy. 
The crew haviug refused to perform any duty, 
and having, through concerted misrepresenta- 
tion, procured their discharge by the consul at 
this port, were, after a long delay, re-shipped 
in the samevessel. The intended voyage having 
been abandoned, they came back in her to her 
home port. They were not allowed wages for 

1 [Reprmted from 27 Leg. Int. 116, by per- 
mission.] 



WILLIAM (Case No. 17,690) 



[29 Fed. Cas. page 1294] 



the time of her detention at the foreign port 
while they were out of her service. 

4. Bnt as the master did not appear to have 
made propereffortsto get to hernext port of des- 
tination, where funds would have been at com- 
mand, and a new crew easily obtainable, wages 
for the homeward, as well as the outward voy- 
age, were decreed, without set-ofE or abatement 
by reason of the detention abroad. 

Libel of mariners for wages, for a voyage, 
which was, according to the articles, to have 
been from the United States to St. Paul de 
lioando, in Africa, (a Portuguese colonial set- 
tlement,) and thence to Bahia, and further, 
to return in twelve months. The vessel made 
the voyage to Loando in eighly-two days. 
Through difficulties, which will be mentioned 
below, the crew left her at Loando, with the 
sanction of the consul. She was detained 
there six months; and the intended voyage 
having been abandoned, and the crew reship- 
ped in her, she returned to the United States, 
the homeward voyage occupying fifty-one 
days. The libellants were thus on board, in 
all, about fom* and a half months. They de- 
manded wages for this time, and for the long- 
er period of the detention at Loando, which, 
they alleged, was wrongful. The owners of 
the vessel denied that the libellants were en- 
titled to any amount whatever. 

Mr. Cochran, for libellants. 
IVfr. Coulston, for respondents. 

OADWALADBB, District Judge (orally). 
We have, in this case, an example of the ill 
effects of the culpable inattention to the se- 
lecting and shipment of a crew, which, though 
now almost habitual in the United States, 
cannot be the less inexcusable la owners and 
masters of vessels. This vessel was thus 
unseaworthy for a time at least, through the 
incompetency and insubordination of the libel- 
lants and others on board. This negligence, 
in the shipment of a crew, does not excuse 
the misconduct of the crew shipped. The 
difficulties which occurred may probably have 
been increased by the fact that the first mate 
was the master's brother. He was probably 
more independent than he should have been 
of the master's authority. I have little doubt, 
from the evidence, that the second mate was, 
from the time of the shipment of the crew, 
engaged in organizing a conspiracy to sub- 
vert the discipline of the vessel, or at least 
in promoting a mutinous feeling, which, in 
part through his incitement, broke out in the 
Delaware before getting to sea, and was again 
manifested in Loando. But whether my im- 
pressions, in these respects, of the causes of 
what occurred, are correct or not, is of little 
importance to the decision of the ease upon 
what actually occurred. 

The whole crew having, at the time of ship- 
ment, received an advance of two months' 
wages, the libellants and others made a con- 
certed effort, in the Delaware, so to dis- 
turb the police of the vessel as to intimi- 



date the master and obtain their discharge 
from her. Their conspiracy and mutiny, for 
this pm'pose, which are clearly proved, would 
have been successful, if energetic measm*es 
of suppression had not been adopted. By 
the prompt use of such measmres, the revolt 
was quelled, and the vessel enabled to get to 
sea with this crew. Whether the severitj' 
may not have been greater than was abso- 
lutely necessary, and whether the methods 
of coercion used were in all respects proper, 
are questions which need not be decided. The 
men appear to have been sufficiently punished 
for their misconduct at the outset of this 
unfortunate voyage. Whether the measures 
then used for the repression of the mutiny 
were blamable or not, they should not be con- 
sidered as part of any treatment which can 
be complained of as cruelty during the voy- 
age. The two questions of alleged severity 
in quelling a mutiny, and alleged cmel treat- 
ment at other times, are, in a great measure, 
if not altogether, distinct. 

Though these men composed a bad crew, 
dm'ing the rest of the outward voyage, and 
though some of them were of inferior capac- 
ity, I do not see that such acts of subsequent 
positive misconduct on their part occurred be- 
fore arrival at Loando as to forfeit their 
wages for the outward voyage. That they 
formed a combination during this voyage to 
obtain their discharge at Loando, and that the 
statements by which they succeeded in ob- 
taining it were preconcerted, and were, in a 
great measure untrue, I have little if any 
doubt. But I do not see that there was any 
purpose on their part of obtaining a discharge 
otherwise than through consular sanction; 
and if they had afterwards told the truth 
to the consul at Loando, such a previous con- 
cert of action would not have been objection- 
able. I think that the machinations of the 
second mate were secretly continued, more or 
less, throughout the voyage, and that the 
resentment and ill humor of the crew were 
probably kept up through occasional acts of 
undue severity on the part of the first mate. 
These acts, though doubtless greatly exag- 
gerated, and somewhat distorted, in the testi- 
mony, were, I think, arbitrary, hasty, and 
harsh, to say the least; and if the captain 
did not occasionally err in like manner, he 
does not appear to have exercised proper su- 
pervision over this mate. There is, however, 
I am sorry to believe, a great deal of false- 
hood in the testimony of the crew; and, from 
what I may have occasion to say hereafter, 
it is possible that my present view of tJiis 
part of the case may be more unfavorable to 
the master than it should be. 
■ At Loando the sickly season was begun or 
approaching; there were no facilities for get- 
ting another crew; the captain was without 
funds, and had neither means nor credit to 
obtain them there in cash. If it had been 
a place where a new crew could have been 
shipped, the incompatibility of a proper fu- 
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ture state of discipline on board, witli very 
probable future consequences of past and ex- 
isting relations between the officers and crew, 
maj have been sucli as to Jiare required, or 
justified, tlie discharge of the crew. This 
might have been so, independently of what 
might otherwise have been deemed the merits 
of their controversy with the master. But 
as the difficulties of obtaining a new crew at 
Loando were insuperable, necessity, which 
has its own law, required that the vessel 
should in some way be enabled to reach Bahia. 
At Bahia a crew could have been obtained 
without difficulty; and thei-e the master, 
whether he had a letter of credit or not, could 
have obtained ample fimds upon the rich 
freight which he deposes could have been en- 
gaged. 

At Loando the crew absolutely refused to 
do any duty until the case should be investi- 
gated by the consul; and it was accordingly 
investigated by him upon their complaint. 
He seems to have disregarded in a great meas- 
ure, while they took the fullest advantage of, 
the local difficulties which have been men- 
tioned. I do not doubt that he acted with 
a conscientious desire to perform his duty, 
according to his conception of it. But the 
proceeding before him seems to have been 
rather an ex-parte inquisition than a hearing 
of a case referred by parties to his arbitra- 
ment. The witnesses do not appear to have 
been confronted with the master, and no 
sufficient opportunity for putting questions 
to them appears to have been given to him. I 
do not think that he properly insisted upon 
having such an opportunity. But I think that 
the consul should, for the sake of. justice, 
have seen that it was afforded. 

Upon a comparison of the depositions of 
the crew before him, with their subsequent 
examination here, the contradictions are so 
numerous, and so material, that it is now 
difficult, if not impossible, to credit their tes- 
timony on any precise points. But it appears 
to have been implicitly believed by the con- 
sul without the slightest qualification. It is 
true that he received afterwards in like man- 
ner the ex-parte statements of the master 
and of the first mate. I do not impute par-- 
tiality to the consul, but the manner in which 
he made this investigation was such as might 
prejudice unjustly his mind. In these hti- 
gations, the difficulty of ascertaining the truth 
of what has occm-red on ship-board, is almost 
always very great. Sometimes it is to be 
sm-mounted only through extended cross-ex- 
amination, especially where the testimony of 
examinants has been preconcerted, as, unfor- 
tunately, is too often the case. 

The consul, as I have already intimated, 
appears not to have been aware of any such 
difficulty. His decision sustains the crew in 
every respect, so far as the opinion of a con- 
sular officer abroad can ever be decisive. If 
this had been a consular award under an 
ordinary arbiti-ament in a controversy between 
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a master and his crew, I would have been 
very unwilling to question the decision, 
though, of course, it would not have been ab- 
solutely conclusive. On October 7th, 1867, 
the consul announced his decision. It was 
that the crew, twelve in number, should be dis- 
charged for what he thought barbarous treat- 
ment on the outward voyage, especially in the 
river Delaware, and that they should re- 
ceive full wages, and additional wages for 
three months, according to his view of the act 
of congress. He gave notice to the captain- 
general not to let the vessel leave without 
previous payment by the master of the wages, 
&c., and the consular charges. The captain- 
general gave orders accordingly to detain the 
vessel. There is no evidence that the master 
made any application to the captain-general, 
or to any of the local authorities, for a re- 
vision, reconsideration, or qualification of this 
order. I cannot adopt the consul's opinion 
of the rights of the crew to any thing like 
the extent to which he went, nor can I 
approve of his disregard of the embarrass- 
ments in which the vessel was placed. On 
the other hand, X do not agree with the re- 
spondents' counsel that the master of the 
vessel, by adopting propa* measm-es, would, 
after the consul's award, have had any insu- 
perable difficulty in getting the vessel to Ba- 
hia. 

The consul on the 18th of November wrote 
to the master in these words: "When you 
have complied with my demands, I could im- 
doubtedly procure from the Portuguese cor- 
vette men enough to take your ship to Bahia." 
This offer the master did not accept for the 
reason as alleged, that he had no funds at 
Loando to enable him to meet the consul's 
demand. I have already expressed my be- 
lief, that no such funds were obtainable there. 
But I repeat that I also believe there would 
have been no difficulty whatever in geiXing 
them at Bahia. The master offered to the 
consul a draft on the owners at Philadelphia, 
which offer was not accepted; nor should 
it have been, if the money was rightly de- 
mandable, because the more proper place of 
payment was Bahia. Subsequently the con- 
sul proposed to defer the payment, certainly 
of a part of the amount, untQ the return of the 
vessel to the United States, and until a de- 
cision here upon the merits of the controversy. 
I am not quite certain that this is not too 
narrow a view of the import or tendency of 
his offer. At all events, I have little doubt 
that if the master of the vessel had respond- 
ed to the overture in any spirit of concession, 
an arrangement could have been made for 
thus deferring payment of the whole amormtj 
if he had proposed it. However this may 
have been, the proper com-se, in order to 
get his vessel away, was to arrange matters 
(■under protest of course) for payment at Ba- 
hia. This he does not appear to have sug- 
gested or even thought of. The consequence 
of all these unfortunate acts and omissions. 
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and of others, was the loss of the intended 
voyage, through a delay at Loando till 25th 
of March, when the crew, having heen rein- 
forced by a detachment from the United 
States ship of war Swatara, were again ship- 
ped in the Cummings, which vessel returned 
to her home port The outward voyage oc- 
cupied eighty-two days, the homeward fifty- 
one days. The men were thus in the actual 
service of the vessel for about four and a 
half months. They earned wages to be cred- 
ited or paid to them for this period, less the 
advance of two months wages. For the three 
months wages under the act of congress, 
awarded by the consul, no demand is, or could 
be, made. 

The controversy is twofold; first, as to 
wages for the time of detention at Loando; 
secondly, as to the liability of the crew for a 
set-off in damages for an alleged loss of 
freight on the intended voyage which was 
broken up. On the first question I consider 
the crew to have been out of the service of 
the vessel from the time, in September, when 
they refused to perform duty at Loando, and 
when laborers from the shore were employed 
to unlade her, to the time of reshipment in 
March. This reshipment of the crew, I con- 
sider, in view of the peculiar circumstances 
of this extraordinary case, to have been made, 
in effect, tmder a new contract. I think that 
the false statements of these men to the con- 
sul were the principal cause of the difficul- 
ties which occurred. In adopting an opinion 
different from his, I do not think them enti- 
tled to any wages which they did not earn 
on board. Secondly; I disallow the demand 
against them for the loss of the freight which 
would have been obtainable at Bahia for the 
ulterior voyage, originally intended, and for 
the loss from detention of the vessel at Lo- 
ando. I have already said that however they 
may have been in fault, their misconduct did 
not render it in fact impossible for the vessel 
to reach Bahia; and though their misconduct 
may have caused some unavoidable delay of 
the vessel, mariners are not treated on ques- 
tions of demurrage as parties to a contract 
of affreightment. 

My decision against the mariners on other 
points makes their case perhaps one of some 
hardship. I will not increase it in the man- 
ner suggested. How far the decision of the 
eonstil, though it might be subject to revision 
here, furnished in fact, if not of right, the 
provisional or temporary rule of conduct for 
all parties at Loando, it is not necessary to 
decide. I think the case one for full costs, 
however small the amounts awarded in pro- 
portion to those demanded. A balance of 
$62.50 with interest, is due to each of the 
libellants, except those with whom a settle- 
ment has been made since the commencement 
of the proceedings. Decree accordingly, with 
costs. 



WILLIAM D., The (BIGKNER t.). See Case 
No. 1,390. 



Case ISTo. 17,691. 

The WILLIAM D. BIOK 

[3 Ware, 134; i 10 Law Kep. 501.] 

District Coiu:t, D. Massachusetts. Nov., 1857. 

aumikalxr jurisdictios — equitable title 70 
Vessels. 

A court of admiralty has no jnrisdiction to 
try questions of equitable title to vessels, or to 
enforce the equities between mortgagor and 
mortgagee of vessels; it can only pass upon the 
legal title. 

[Cited in Morjian v. Tapscott, Case No. 9,808; 
The C. C. Trowbridge, 14 Fed. 876; Wen- 
berg v. Carffo of Mineral Phosphate, 15 Fed. 
288; The Ella J. Slaymaker, 28 Fed. 768.1 

In admiralty. 

S. J. Gordon, for libellant 

B. E. Cm-tis and 0. E. PiEe, for claimants. 

WAJRE, District Judge. This Is a libel for 
the possession of the brig William D. Rice. 
The libellant alleges that he is the true own- 
er, and formerly had, and ought still to have, 
the possession. But the brig is now in the 
possession of Simeon M. Mitchell and Nathan- 
iel Heath, claiming title under a pretended 
sale by one Edwin H. Rice, in fraud of the 
libellant. The libellant deduces his title from 
Edwin H. Rice. It is alleged that while the 
brig was on the stocks, Rice, the builder and 
owner, on the 15th of August, 1856, mort- 
gaged the vessel to the said Simeon M. Mitch- 
ell, George S. Chaloner and Frost Warren, 
in trust to secure the payment of a note to 
Nicholas Mason, of §2125; that Mason, in 
October following, assigned all his right and 
interest in said note and mortgage to the li- 
bellant; ^that afterwards two of the trustees, 
Chaloner and Warren, on the 6th of April, 
1857, assigned the note and mortgage to the 
libellant, but that Mitchell fraudulently con- 
-eealed the note and refused to join in execut- 
ing the assignment of the mortgage; that on 
the 1st of November, the libellant appointed 
Mason his attorney, with power of substitu- 
tion, to collect the note and foreclose the 
mortgage; that Mason, March 7th, substitut- 
ed Wm. A. Richardson, who, with the knowl- 
edge and consent of the libellant, took posses- 
sion of the vessel then on the stocks, and 
foreclosed the mortgage. In July, after the 
foreclosure, Rice, with Mitchell and othex's, it 
is alleged, launched the vessel against the 
will of the libellant, and Heath fraudulently 
procured for the brig a register under her 
present name (after she had been registered 
under the name of David Ransom, in another 
port), under pretended claim of ownership on 
the part of Heath. The libel concluded with 
a prayer that the brig may be delivered to the 
libellant, and for such further relief as to law 
and justice appertain. To this libel excep- 
tions are filed by the claimants in substance: 
1st. That the libel does not show a title in 
Ransom, nor that he is entitled to the pos- 
session. 2d. That this court has not juris- 

1 [Reported by George F. Emery, Esq.] 
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diction to tiy the question whether the mort- 
gage has been foreclosed. 3d. That the court 
has not jurisdiction to try the question wheth- 
er Ransom has an equ.table title, and to en- 
force the same. No right of possession is 
claimed by the libel independent of the right 
of property. The court is therefore called 
i^^on to determine whether the title is in the 
libellant as preliminai*y to the delivery of 
possession. 

That courts of admiralty in this oountiy 
have authority to pronounce on the title of 
vessels is, I suppose, too well established to 
be questioned. But when this is said, it is 
the legal title only that is meant llason's 
assignment to Eansom of all his right and 
interest in the note to him and the mortgage 
to trustees for his security, did not give him 
a legal title to the vessel. It gave him only 
a right to have that interest which Mason 
had transferred by the trustees, and that in- 
terest was not an absolute title, but only a 
title in mortgage. But the assignment of the 
mortgage by two of the trustees only was 
wholly inoperative. It transfen-ed notbing. 
Wilber v. Almy, 12 How. [53 U. S.] 120; 2 
Stoiy, Eq. §§ 1230, 1231. It is alleged that 
the third trustee fiuudulently refused to Join- 
in the assignment; but if so, I take it to be 
quite clear, that the court has no authority- 
to compel him to join. The power to com- 
pel a specific performance of a contract in the 
execution "of a ti"ust is within the peculiar and 
exclusive jurisdiction of courts of equity. A 
court of admiralty has no such power. This 
article does not show any sucli interest in the 
vessel as will enable a court of admiralty to 
take jurisdiction of the case. 

The libel then sets out another title, that 
the libellant has the proprietaiy interest in 
the brig under a foreclosed mortgage. In 
the ease of Bogart v. The John Jay, 17 How. 
[u8 U. S.] 399, it was decided that a court of 
admiralty had not jurisdiction to order tlie 
sale of a mortgaged vessel to pay the mort- 
gage debt, nor to foreclose the mortgage by 
a decree, and transfer the property and pos- 
session to the mortgagee. In that case the 
vesesl was moxtgaged by the purchaser to 
secure the payment of the purchase-money. 
The libel contained two prayers for relief. 
The first was for a decree for the payment 
of the unpaid purchase-money, and that the 
vessel, with her equipments, might be con- 
demned to pay the same. This would have 
been the proper prayer if the mortgage had- 
been a maritime hypothecation. The second 
was that the steamer might be decreed to 
be the property of the libellants, and the pos- 
"session be delivered to them, which would 
have been a strict foreclosure. The court de- 
cided that, sitting as a court of admiralty, 
it had not the authority to grant either pray- 
er. It could neither order a sale, as in the 
case of maritime hypothecation, nor by a 
strict foreclosure, make a judicial tn.'usfer of 
the property. The court quoted and adopted 
the doctrine of Sir John Xichol, in the case 
29fed.oas. — 82 



of The Xeptune, 3 Hagg. Adm. 132, that the 
admiralty has no jurisdiction to decide on 
questions arising out of the mortgage of ves-* 
sels between mortgagor and mortgagee. The 
mortgage of a vessel to secure the payment 
of a pre-existing debt, does not rest on a 
maritime consideration, nor is it made a mari- 
time transaction by reason that the thing 
mortgaged is a necessary instrument in carry- 
ing on maritime commerce, and used exclu- 
sively for that purpose. It is a^purely a land 
transaction, as the mortgage of any other 
chattel. It is not like the implied mortgage, 
or hypothecation of a maritime lien, when the 
consideration is purely maritime, as the lien 
of seamen for their wages; nor is it like the 
lien of material men, where the ship her- 
self, in the view of the maritime law, is con- 
sidered as a primary and principal debtor. 
In all these maritime hypothecations, there is 
some resemblance to a common mortgage. 
The creditor is considei-ed as having a jus 
in re, a proprietary interest, in the things, 
but it is a qualified right of property. It is 
simply a right to be paid out of the thing, the 
res itself being treated as the debtor. The 
proper relief is that the thing be sold to pay 
the debt, and when that is paid, the thing is 
free. But with some points of resemblance, 
there is a clear and broad dfstinction. A 
mortgage is the conditional transfer of the 
whole property, and not of so much of it as 
is sufficient to pay the debt, and by a breach 
of the condition the title in law becomes ab- 
solute to the whole. Nothing remains in the 
mortgagor but an equity of redemption. But 
a marine hj^othecation, whether express or 
implied, transfers to the creditor no more of 
the thing than the portion of his debt, and 
that is to be ascertained by a sale. (There 
is nothing known in the contract, as T under- 
stand it, like a proper foreclosure.) There is 
no other mode of carrying it into execution 
but by a sale. Such being the nature of a 
mortgage, and so broadly discriminated from 
the analogous seemity of a maritime hypothe- 
cation, and having nothing maritime in its 
eonsidemtion, the courts have held that the 
rights of parties under such a contract do not 
fall within the jurisdiction of the admiralty. 
But it is argued by the counsel for the libel- 
lant, that the court having an unquestioned 
right to pronounce on the title to vessels, it 
may decide other .questions that arise as inci- 
dent to the principal questions which", stand- 
ing by themselves, are not properly of admi- 
ralty cognizance; as in this case, it may take 
notice of the alleged fraud, though the juris- 
diction over fraud, in itself and simply con- 
sidered, belongs to another tribunal. This, 
with proper limitations is undoubtedly true. 
But the difficulty in this ease is, that the 
party in his libel admitting the whole to be 
true, has not shown a legal title, the only one 
that gives the court jurisdiction, but has 
shown at most an equitable right to have a 
legal title. Now, in order to have that title 
legal, the court must exercise the powers of 
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a court of equity, by compelling a conveyance. 
This it cannot do. If this were done, cue 
court would have possession of tlie cause, and 
might proceed to consider whether it would 
take notice of the alleged fraud as incidental 
to the principal question. But until the court 
is in possession of the principal cause, it has 
no incident, and without encroaching on the 
exelusire jurisdiction of a court of equity, it 
cannot get possession of the cause. My opin- 
ion is, that the lihel must he dismissed with 
costs. 



WILLIAai F. BURDEN, The, See Case No. 
12,558. 



Case Wo. 17,69S. 

The WILLIAM FLETCHER. 

[8 Ben. 537.] i 

District Court, S. D. New Tor:k. Not,, 1876. 

Makitime Lien — Breach of Chakteu Paktt. 

A steamboat was liired, to he at a certain place 
on a certain day, and to be used for one day for 
a specific trip, for a price agreed on, part of 
which was paid in advance. She was not at 
the place as agreed and the charterer did not 
have the use of her. He filed a libel against her 
to recover damages. Edd, that the breach of 
the ccntract Created no lien on the vessel en- 
forceable in the admiralty. 
[Cited in Marshall v, Pierrez, Case No, 9,130; 

Tlie Monte A., 12 Fed. 332; The 3. F. 

Warner, 22 Fed. 34S; The Guiding Star, 

53 Fed. 943.] 

S. G. Courtney, for libellant 

Beehe, Wileos: & Hobhs, for claimants. 

BLATCHFORD, District Judge. The libel 
in this case sets forth that the libellant, on 
the 2nd of September, 1875, chartered the 
steamboat William Fletcher of the agent of 
her owners, for use on the 5th day of that 
month; that such owners failed to furnish 
said steamboat at the time agreed upon; and 
that the libellant has sustained damages to 
the amount of $500. The libel prays for pro- 
cess against the vessel and that she may be 
condemned and sold to pay such damages. 
The answer sets up that the facts alleged in 
the libel created no lien on the vessel, en- 
forceable in admiralty, and alleges that, 
therefore, this court has no jurisdiction of 
the subject matter of this action. The evi- 
dence shows a hiring of the vessel by the 
libellant, she to be at a cei-tain place on a 
certain day. and to be used by the libellant 
for one day, for a specific trip, for a price 
agreed upon. She was not at the appointed 
place, as agreed, and the libellant did not 
use her. Part of the agreed price had been 
paid by the libellant in advance. 

The libel must be dismissed, with costs, on 
the ground that the breach of the contract 
to furnish the vessel for the use of the libel- 

1 [Reported by Robert D. Benedict, Esq., and 
Benj. Lincoln Benedict, Esq., and here reprint- 
ed by permission.] 



lant created no lien on the vessel enforceable 
in admiralty. This is well settled by several 
decisions. The Freeman v. Buckingham, IS 
How. [59 XT. S.] 182; Vanderwater v. Mills, 
19 How. [60 TJ. S.] 82; The Hermitage [Case 
No. 6,410]; The General Sheridan [Id. 5,319]; 
The Pauline [Id. 10,848]. 



Case No. 17,693. 

The WILLIAM GILLXJM. 

[2 Lowell, 154.] 1 

District Court, D, Blassaehusetts. Sept., 1872. 

General Average — Jettison of Deck C.vrgo — 

LiBEh AGAINST VeSSEL^ 

1. A usage in the coasting trade to carry a 
part of the cargo, if heavy and imperishable, on 
declj, is reasonable. Such a usage found in this 
case. 

2. If such a deck-load be jettisoned, the ship 
and freight are liable to contribute for the loss 
in general average, 

[Cited in The John H. Cannon, 51 Fed. 47.] 

3. This contribution may be recovered by a 
libel against the vesel for a total loss. 

4. Whether the shippers of goods under deck, 
who did not actually assent to the shipment, 
would be liable to contribute, qusere? 

The libellants proceeded for thirty-three tons 
of pig-iron short delivered out of two hundred 
tons, shipped at Philadelphia, for the Bay State 
Iron Company at Boston, by the schooner Wil- 
liam Gillum, under a bill of lading in the usual 
form. The answer set up that in a gale it had 
been necessary to throw overboard this part of 
the cargo, for the safety of the rest. Of the 
two hundred tons, fifty had been stowed on the 
deck of the schooner; and of the quantity jet- 
tisoned a little less than one-half was under 
deck, for which the libellants had received con- 
tribution in general average, and made no fur- 
ther claim; but they demanded payment in full 
for that which had been thrown over from the 
deck. The claimants introduced evidence of a 
usage in the coasting trade to carry a part of 
such heavy and imperishable goods on deck, 
say from one-eighth to one-quarter of a full 
cargo, and that it made the vessel easier in a 
sea. The libellants showed that the under- 
writers had not recognized such a usage, and 
that masters who carried such goods on deck 
often inserted a memorandum ,to that efEeet in 
the bill of lading, and that others were in the 
habit of insuring their deck cargo at the ex- 
pense of the ship. 

T. K. Lothrop and A. Lincoln, for libellants. 

The simple and consistent rule of law is, that 
if a declt-load is carried by the master, without 
the consent of the shipper, the risk is the ship's. 
Granting that a general, uniform, and long- 
established usage might be evidence of consent, 
yet the proof in this case falls far short of 
these requisites. We rely on the following 

1 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 
sion.! 
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cases, ancl especially the first: The Paragon 
[Case No. 10,708]; The Rebecca [Id. 11,619]; 
The Waldo [Id. 17,056]; Vernard v. Hudson 
[Id. 16,921]; Sutton t. KetteU [Id. 13,647]; 1 
Pars. Shipp. & Adm. ISo, 186; Fland. Shipp. 
§§ 191-195. 

P. Goodwin, for claimants. 

The origin of the law is usage, and that is 
founded on the reasons that a deck-load is in 
more danger than goods stowed in the hold, 
and that it hinders the working of the ship. 
But we prove here that a reasonable quantity 
of pig-iron on deck is in no danger of injury, 
and rather helps than hinders the working of 
the vessel; and cessante ratione, &c. Besides, 
the usage is valid, and varies the general rule. 
Chubb V. Seven Thousand Eight Hundred 
Bushels of Oats [Case No. 2,709]; The Neptune, 
2 ilarit. Law Cas. 456; 1 Pars. Shipp. & 
Adm. 352, 356, and notes; Valin, Comm. bk. 
3, tit. 8, art 12; Gardner v. Smallwood, 2 
Hayw. (N. 0.) 349. 

After the case was submitted to the judge, he 
sent word to the parties that he should wish to 
hear argmnent on the question, whether, if the 
usage was proved, the ship and freight were lia- 
ble to a general average contribution. There- 
upon written notes were exchanged between 
the counsel and sent to the Judge, in which it 
was insisted on the part of the libellants, and 
admitted on the part of the claimants, that 
there was such a liability; but it was urged, 
that if a decree were entered for the libellants 
on that ground it ought to be without costs. 

LOWELL, District Judge. The evidence ap- 
pears to me to establish the usage contended 
for by the claimants, which is, that in coasting 
voyages of this character, where there is a full 
cargo, consisting, hi large part, of heavy goods, 
like pig-iron, a portion of the cargo, not exceed- 
ing one-quarter, is carried on deck; and that 
such a custom is reasonable, applying, as it 
does, only to merchandise which is not liable to 
be injured by wet, nor to be readily washed 
overboard, and as such stowage tends to make 
the vessel steadier and easier in rough weather. 
If such a usage is proved, and nothing more, it 
relieves the master and owners of the ship from 
liability for bad stowage. 3 Kent, Comm. 240; 
Abb. Shipp. pt. 4, e. 10, § 3; Chubb v. Seven 
Thousand Eight Hundred Bushels of Oats [su- 
pra]; Toledo Ins. Co. v. Speares, 16 Ind. 52; 
Dodge V. Bartol, 5 Greenl. 2S6. 

Who is to bear the loss, when there has been 
a jettison of goods thus lawfully laden on deck, 
is not so dear. In the case cited from Green- 
leaf's Reports, the jury found not only a usage 
to stow on deck, but a usage "having the force 
of law," that the shipper of the deck-load took 
the whole risk of jettison, the ship not being 
liable even for contribution. And this law, 
thus found by a jury, has remained the law of 
Maine. Cimn v. Aiken, 13 Me. 229; Sproat v. 
Donnell, 26 Me. 183. A like usage was said 
to exist in New York. Smith v. Wright, 1 



Caines, 43. But I understand the law of that 
state to be otherwise at present, and that in 
that jurisdiction goods stowed on deck, in vir- 
tue of a general usage, are contributed for. 
Harris v. Moody, 4 Bosw. 210; s. c 30 N. Y. 
266. In England, on the other hand, a usage 
was proved in the timber trade, that the ship 
took the whole risk of the dedc-load, Goifld 
V. Oliver, 2 Man. & G. 208; and afteuwai'ds, 
in the same trade, the usage was shown to be 
that the ship and freight contributed, but not 
the goods imder deck; and still another usage, 
that the undei-writers on the ship did not under- 
take this risk, unless it wei'e expressed. Be- 
tween the two usages first mentioned it would 
seem more reasonable that the ship should bear 
the whole 1(ks rather than the freighter; be- 
cause the master, who decides what part of his 
cargo he will carry on deck, is the agent of the 
ship in that matter. The question whether the 
ship and freight ought to conti-ibute to such a 
loss is open for decision in a libel for the whole 
value of the goods, because the greater includes 
the less. Dupont de Nemours v. Vance, 19 
How. [60 U. S.] 162. In deciding it, I might 
perhaps rest upon the admission of the claim- 
ants' counsel; but as that may have been in- 
tended only for this hearing, and the cause is 
not unlikely to go farther, I have 'examined the 
point, and will express my views upon it. 

The weight- of modem authority favois such 
a contribution. It was formerly laid down by 
writers on this subject, in general -terms, as the 
law of the commercial world, that the deck- 
load conti'ibutes to genei-al average if saved, 
but is not contributed for if lost; but it is prob- 
able tiiat this broad statement was intended 
only for those cases in which the deck-load was 
unlawfully caiTied, or, at most, when it was 
carried by a private arrangement between the 
particular shipper and the master. Thus Chan- 
cellor Kent, after stating the general nde, with- 
out qualification, in the text of his Commenta- 
ries, adds, in a note, after citing certain cases: 
"But if they be laden on deck according to the 
custom of a particular trade, they are entitled 
to contribution from the ship-owner for a loss 
by jettison. Gould v. Oliver, 4 Bing. N. C. 
134." 3 Kent, Comm. (5th Ed.) 240, and note 
(a). The ease of Gould v. Oliver, cited in this 
note, established the point in England, if it 
were not already put at rest by Da Costa v. 
Edmimds, 4 Camp. 142; and the same doctrine 
obtains in the more recent cases in the United 
States. It is considered by the text-writers to 
be the sounder opinion. See Hmiey v. Mil- 
ward, Jones & G. (Ir, Exch.), 224; Milward v. 
Hibbert, 3 Q. B. 120; Johnson v. Chapman, 33 
Law J. 0. P. 23; Merchants' & Manufacturers' 
Ins. Co. V. Shillito, 15 Ohio St. 559; Gillett v. 
ElUs, 11 111. 579; Toledo Ins. Co. v. Speares, 
ubi supra; Meaher v. Lufltin, 21 Tex. 383; be- 
sides the case above cited from New York; 
Phil. Ins. §§ 400, 1282; 1 Pars. Shipp. & Adm. 
354, &c.; Marsh. Ins. (5th Ed.) 432; Arn. 
Ins. (3d Ed.) 776; Abb. Shipp. pt 4, c. 10, § 3, 
and Mr. .Justice Shee's note to English edition, 
and Mr. Perkins' note to American edition. 
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These -writers give all the reasoning anfl learn- 
ing on the subject. I have seen no better state- 
ment than that of the superior court of Con- 
necticut, in 1773: "The court detennined that 
although stock upon deck is more exposed to 
danger, and in a storm exposes the vessel to 
greater risk, than goods in the hole, yet as it is 
the universal custom to ship goods in the hole, 
with stock upon deck, when the stock upon 
deck is thrown overboard for the express pur- 
pose of saving from destruction the eai'go in the 
hole, it is but reasonable that the cargo saved 
should bear a proportion of the loss which was 
the price of its ransom." Brown v. Corn- 
well, 1 Root, 60. I am aware that some of the 
late cases are of shipments by stean^ers which 
are so built that the main deck is the ordinary 
and proper place for the bulk of the cargo to he 
stowed, so that it has been held, as matter of 
law, that the rule against deck-loads did not 
apply to fhem. The Neptune, cited by the 
claimants, and reported on appeal [Case No. 
10,118]. But the cases cited from the comts 
of Indiana and of Texas are not of that kind; 
and in most of the others the usage was proved, 
and was the foundation of the decision, and 
the character of the vessels was relied on only 
to show that the usage to carry goods on deck 
was reasonable, and must have been known to 
the shippers by such vessels. In Lawrence v. 
ilinturn, 17 How. [58 U. S.] 100, and Slata- t. 
Hayward Rubber Co., 26 Conn. 12S, the ques- 
tion of conti'ibution was expressly reseiTed. 

The only recent decision which denies contri- 
bution was one in which the deck-load "was 
shipped by special arrangement and not by 
usage. The Milwaukee Belle [Case No. 9,627]. 
Judge Miller there rehes very much on Law- 
rence V. Mintm-n; but he overlooks the fact 
that in that case Mr. Justice Curtis carefully 
omitted to decide the point. See 17 How. [58 
U. S.l 115. "His right' to contribution is not 
involved in this case." All that I now decide 
is, that the ship and freight must contribute to 
the loss. The other interests are not repre- 
sented here; and the general average adjust- 
ment, which was made up and acquiesced in by 
both the parties to this suit, relieves the other 
shippers. It was argued by the claimants that it 
went farther, and estopped the hbellants from 
making any claim against the ship and freight; 
but the evidence was, tliat aU those rights were 
expressly retained, and that the settlement of 
the average was made without prejudice to this 
suit. A late writer on . average, speaking of 
the practice of underwriters in England, which 
he does not think entirely satisfactory (because, 
as I suppose, it does not give sufficient weight 
to the law as laid down in Gould v. Oliver and 
2*Iilward v. Hibbert), says: "The loss of goods 
and freight thrown overboard from deck is 
apportioned on the value of the ship, the net 
freight, and the cargo, including what is jet- 
tisoned. If there be goods below declc, the 
property of an innocent shipper, i. e., one who 
has no goods on decli, and was not consulted 
about the vessel carrying a deck-load, his value 
is to be omitted from the contribution, or, by 



the practice of some, is brought into the appor- 
tionment, but the ship pays that shipper's 
quota." Hopk. Av. 37. The former of these 
modes appears to be appropriate to the pres- 
ent ease; because, as I say, the parties, here, 
by their settlement, released the othei* shippei-s, 
who, perhaps, would be liable upon proof of 
such a custom as I find to be proved here. At 
all events, I see no reason why the ship should 
bear their share of tlie loss, nor do I undei-stand 
that either party contends for this. 

It win be easy for the parties, I suppose, to 
make their settlement on the basis of this opin- 
ion, I see no reason why the libellants should 
not recover their costs. It is true that they de- 
manded more than they will recover; but the 
supreme coui't have decided that they may 
properly recover a general average loss in such 
a suit; it is, tlierefore, like any other case in 
which a recovery is had of part of the smn de- 
manded. To stop costs, the claimants should 
have tendered the amoimt due for tlieir share 
of the less; especially so in this case, because 
the course of their defence is such tiiat tliey 
can hardly deny, and, as soon as called on to 
ai-gue the point, they at once admitted a lia- 
bility for this lesser amount; for they contend 
tlie usage is notice to all the world, and puts 
these goods on the precise footing of under-deck 
goods. 

Interloculoiy decree that the libellants recover 
a general average loss, to be adjusted hereafter 
if the parties do not agree. 



Case No. 17,694. 

The WILLIAM GRAY. 

[1 Paine, 16.] i 

Circuit Court, D. New York. Sept. Term, 1810. 

Embargo Acts— Constkuotion — Violatios 
THuooGa Necessitt. 

1. A vessel which during the existence of our 
embargo laws, departed from one port in the 
United States on a voyage to another, but was 
obliged from irresistible necessity to put into a 
foreign port, and sell her cargo, was not guilty 
of a violation of those laws. 

2. From a fair comparison of the different 
embargo acts with each other, it may be collect- 
ed that congress meant expressly to make such 
an instance of necessity an exception to the 
penal operation of those acts. 

3. But if congress have neglected to provide for 
such an exception, it is the duty of the courts 
to interpret those laws, as they do all penal stat- 
utes, by considering the exception as implied. 
Consent is essential to guilt; and the legislature 
is supposed to pass all penal laws with the un- 
derstanding tbat courts will not inflict tlie pen- 
alties for such violations as are unintentional. 

[Cited in U. S. v. Morris, Case No. 15,816; 
The TVaterioo, Id. 17,257.] 

4. This is not, therefore, one of those cases 
which are referred for mitigation to the secre- 
tary of the treasury. 

This was an appeal from a sentence of con- 
demnation in the district court of the [United 
States for the] Southern disti-iet of New York. 

The vessel was libelled on behalf of the 



1 [Reported by Elijah Paine, Jr., Esq.] 
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United States for a violation of tibie "Act lay- 
ing an embargo on all sliips and vessels in the 
ports and liai-bours of the United States" (4 
Laws [Bior. & D.] 120 [2 Stat. 451]), and of 
the act supplementary to said act, and of the 
act in addition to said supplementary act. 
The libel stated that the William Gray was, 
on the first of January, ISOO, at Alexandria, 
Virginia, bound for a foreign port, and after- 
wards, contrary to the provisions of the tn'o 
first mentioned acts, proceeded from Alexan- 
dria to Antigua in IJie West Indies; and that 
certain goods, wares, and merchandises were 
exported in said vessel from the United States 
to Antigua, contrary to the provisions of the 
last mentioned act The appellant, George 
Crosby, stated in his claim as owner of the 
vessel, that she was at Alexandria on the 30th 
of December, but not on the first of January, 
and denied that she was bound for a foreign 
port, or that she proceeded from Alexandria 
to Antigua, but that on the contrary she pro- 
ceeded to Martha's Vineyard. The claim also 
denied that any goods were exported as al- 
leged in the libel, except that the William 
Graj% with goods on board, was, while pro- 
ceeding on her intended voyage from Alexan- 
dria* to Boston, • Massachusetts, driven by 
stdrms, tempests, stress of weather, and neces- 
sity, out of her course, and forced to proceed 
to Antigua, for the preservation of the vessel 
and cargo, and the lives of those on board. 
The claim further stated, that on the arrival 
of the William Gray at Antigua, the cargo 
was compelled to be sold by order of the gov- 
ernment, against the wiE of the master and 
those concerned in it. It appeared from the 
testimony of the master, that the William 
Gray sailed from Alexandria on the 30th of 
December, bound on a voyage to Boston, with 
a cargo of flour consigned to several different 
persons in Boston. That they encountered a 
severe storm, from which the vessel suffered 
very seriously in her spars and rigging, and 
the master, mate, and two men were frozen 
and otherwise injured. On the 11th of Jan- 
uary they arrived at lilartlia's Vineyard, where 
they repaired their shattered sails and rigging, 
and were in three days ready to proceed On 
their voyage to Boston, but were obliged to 
wait until the 20th before they could get a 
favourable wind. On that day they took a 
pilot for Boston, and made sail with a wester- 
ly wind, in company with several other ves- 
sels, and had a pleasant passage over the roads. 
In the evening they were abreast the table land 
of Cape Cod, when a violent gale commenced 
from tlie northwest, witli a heavy sea; the ves- 
sel was kept close to the wind, with the inten- 
tion of beating into Cape Harbour. In this 
they were unsuccessful, and from the 20th 
to the 22d they sometimes tried to lie to and 
sometimes were obliged to run before tne wind. 
During this period the storm was so violent 
that then* anchors were washed overboard, the 
bowsprit carried away, the foremast sprung, 
the maintopmast lost, and- the spars, sails, and 
rigging so shattered that the vessel was de- 



scribed as a wreck. The weather was so. cold, 
the sea continually washing over them, that 
the men were unable to work. On the 22d the 
wind shifted to the southward, and they at- 
tempted to reach the land, but before they had 
gained half the distance to land the wind again 
changed to the westward, and blew another 
severe gale, until tlie 24th, during which pe- 
riod they lay to, and the vessel was greatly 
injured, so as to become, in the words of the 
witness, a perfect wreck. They were also al- 
most out of water and provisions. In this sit- 
uation it was determined to bear away for the 
West Indies for the safety of their lives. On 
the 2ist of February they arrived at Antigua, 
where the master applied to the governor for 
leave to refit and proceed on his voyage to 
Boston. This request was refused by the gov- 
ernor, although repeated for several days. 
The captain then employed an agent to sell the 
cargo; and the vessel arrived at New-York on 
her return about the last of April. Charles 
Ramsdell, a witness on the same side, cor- 
roborated the testimony of the master through- 
out Tills witness was a farmer, and never 
had been at sea before. He chartered tlie 
vessel from Kennebeek to Washington to take 
on a cargo of lumber. The owner, if he chose, 
was at liberty by their conti'act to take her 
after her arrival at Washington. Witness put 
on board an adventure for himself for Boston, 
and was on board the vessel until her arrival 
at New-York. He left Alexandria, as a pas- 
senger, for the purpose and with the expecta- 
tion of returning directly to Boston. ' The flour 
was purchased at §4.50 at Alexandria, and 
sold for $21.50 at Antigua. The vessel took 
only 1060 barrels, but was able to carry 1700. 

J. O. Hoffman and S. Harris, for appellants. 
N. Sanford, Dist. Atty. 

LIVINGSTON, Circuit Justice. In defence 
of the libel filed against this vessel for pro- 
ceeding from the United States to the island 
of Antigua, contrary to the act laying an em- 
bargo, and the first act in addition thereto, 
the claimant alleges, that while on a voyage 
from Alexandria to Boston, she was driven 
by storms, tempests, stress of weather, and 
necessity, out of her course, and forced to 
proceed to that island for her own preserva- 
tion and that of the cargo, and of the lives 
of the persons on board. Both the fact and 
the legal consequences deduced from it by 
the appellant, are denied by the counsel for 
the United States. In looking at the testi- 
mony, it cannot be denied that there is every 
reason to believe that the real destination of 
the William Gray was Boston. Two wit- 
nesses swear to this fact positively, and she 
had actually arrived at Martha's Vineyard 
on that voyage. Why it was not completed 
is very minutely accounted for. An attempt 
was made to reach Boston, but the inclem- 
ency of the season, the frozen and mutilated 
condition of several of the hands, and the 
wrecked state of the brig, are assigned as 
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reasons for not being able to effect this pur- 
pose. In this state of things it appears to 
have been unanimonsly thought necessary 
for the preservation of life, and on the ad- 
vice of the pilot, to bear avray for the West 
Indies, it being deemed impossible to return 
to any port on the continent of Amei'ica. 
What the pilot advised to be done is a mat- 
ter of fact, and may be proved as such by 
any witness. Such advice or conduct on his 
part cannot be classed, as has been done, 
with hearsay testimony. To this body of evi- 
dence the court is desired to oppose its own 
opinion as to the practicability of arriving at 
some one or other port within the United 
States. It is certain that a story may be so 
very improbable that although attested to by 
more than one credible witness, no one would 
be bound to believe it. But this is not ot 
that description, although it does appear to 
the court somewhat extraordinary that a ves- 
sel so near the continent, and in so high a 
latitude, should not be able to malie some 
part of it; yet, for aught it can know to 
the contrary, vessels quite as near, if not 
nearer, may have been blown off in the win- 
ter season, especially if in a shattered order, 
to the West Indies. It would, therefore, be 
unpardonable in either a jury or a court, 
merely because a fact appears somewhat im- 
probable, to disregard the evidence establish- 
ing it, and to decide in conformity with its 
own opinion, unassisted by that of profes- 
sional men, in the face of all the proofs in the 
cause. 

In the judgment of this court, then, the 
alleged necessity is sufficiently made out. 
Whether it tabes the case out of the statute 
is next to be considered. Were this res in- 
tegra the very able argument on behalf of 
the United States would be entitled to the 
most respectful consideration. It is perhaps 
to be lamented that judges ever permitted 
themselves to make any exceptions to an act, 
which the legislature itself had not thought 
proper to incorporate within the body of it. 
The latitude which has been assumed in this 
way has very much added to the uncertainty 
of the written law of the land, and pro- 
duced much litigation, which a firm adher- 
ence to its letter would have prevented. But 
it is too late for speculations of this kind. 
Their only use can be to make courts care- 
ful, and they cannot be too much so, never 
to depart, under the idea of preventing a 
particular hardship, from the^plain and ob- 
vious meaning of the legislature. This re- 
striction, which every judge should impose 
on himself, is not transcended when in the 
interpretation of penal statutes, any principle 
is applied, which is found in every code of 
laws divine or human, and has from time 
immemorial been ingrafted into the common 
law of the country from which our jurispru- 



dence is borrowed. Where such rules or 
principles exist and have invariably and on 
aU occasions governed courts in the admin- 
istration of criminal justice, they become as 
much a part of the law, and are as obligatory 
on a court as the statute which it may be 
called on to expound. Of this kind is the one 
of which the appellants now claim the bene- 
fit; that the concurrence of the will in what 
is done, where it has a choice, is the only 
thing that renders a human action culpable, 
or in other words, that to make a complete 
offence, there must be both a will and an 
act. This axiom, as it may be termed, is ap- 
plied as well to offences created by statute 
as to those which are such at common law. 
The variety of cases in which this absence 
of will excuses those who would otherwise 
be offenders, have been mentioned in the 
course of the argument, and among them 
we find that on which this defence proceeds, 
namely, an act which proceeds from com- 
pulsion and inevitable necessity. Whether 
the legislature might not by apt words pun- 
ish an act taking place under such circum- 
stances is foreign from the present inquiry: 
but where this is not done in terms, they 
are supposed to know that by the rules of 
the common law, it is always considered as 
excepted, and therefore do not make the ex- 
ception themselves. The eases which have 
; been produced by the appellant are as strong 
] and conclusive as perhaps were ever sub- 
mitted to a court in support of any proposi- 
tion of law. If the necessity which leaves 
no alternative but the violation of law to 
preserve life, be allowed as an excuse for 
committing what would otherwise be high 
treason, parricide, murder, or any other of 
the higher crimes, why should it not render 
venial an offence which is only malum pro- 
hibitum, and the commission of which is at- 
tended with no personal injury to another. 
The court, therefore, cannot but yield to the 
weight of so many authorities, especially too 
when every decision accords with reason, 
common sense, and the feelings of mankind, 
which are universal and indelible. But is it 
so' very clear that the law itself does not 
make the exception? The court is inclined 
to think, that on a fair comparison of the 
different acts with each other, this will be 
found to be done. The legislatux-e, by some 
of the provisions of the enforcing law, as it 
is called, certainly appear to have been of the 
same opinion. The court, therefore, thinks 
that the necessity which is proved to have 
existed, excused the party from all guilt, and 
of course from the forfeiture which is sought; 
and that none having accrued, it is not 
among those cases which are referred for 
mitigation to the secretary of the treasury. 

The sentence of the district court must ac- 
cordingly be reversed. 
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The WILLIAM HABBIS. 

[X Ware (367), 373; 1 Law Rep. 64; 1 Hunt, 
Mer. Mag. 62.] i 

District Court, D. Maine. April 17, 1837. 
Ltbelfor Seamaid's "Wages-Defenses— Seama^s 

IMPK130NMBNT IN FORBISK I*OBTS-P0WEKS OF 
CONSDL— SUHVEr OF VESSEL — U-NSEAWOBTHI- 

NESS. 

1. When the respondent wishes to avml himself 
of any particular matter of defence.^e must 
present it with proper averments m his answer 
or by plea. ^^ rr^K 

[Cited in The Rhode Island, Case No 11,745. 
Quoted in The Starbght, Id. 13,310.] 

2. No evidence is properly admissible hut what 
applies to matters in issue between the parties, 
and nothing is iii issue but what is averred on 
one side and denied by the other. 

3 Whether the master is a competent witness 
for the owner in a libel against the vessel for 
wages. Quaere. 

4. He is mcompetent to prove any matter of 
defence which originates in his own acts lor 
which he is responsible. 

5. A consul has no authority to order Ameri- 
- qan seaman to be imprisoned m a foreign port. 

6. A master, who procures his men to be im- 
prisoned without good cause, will not be exempt- 
ed from his liability to them for damages, by 
showing that the imprisonment was ordered by 
the consul. „. , 

[Cited in Jay v. Almy, Case No. 7,236; Tmgle 
v. Tucker, Id. 14,^7;^ Willies v. Dmsman, 7 
How. (48 U. S.) 129; Patten v. Darlmg, Case 
No. 10,812.] 

7. When the crew insist on a survey of the 
vessel, alleging that she is unseaworthy, if there 
be reasonable cause for a survey, the owners can- 
not charge the expense to the seamen. 

8. The master is not a competent witness to 
prove that' a medicine chest was on board, tor 
ihe purpose of throwing the expense of medical 
advice on a seaman. 

rCited in The Peytona, Case No. ll.Uyfa; 

%attei V. Darling, Id'. 10,812; The Ben 

Flmt, Id. 1,299; Brown v. The D. S. Cage, 

Id. 2,002.] 

9 When the sufficiency of the medicine -chest 

is Questioned, the proper evidence to be produced 

is the testimony of some reputatble physiaan 

who has examined it. 

This was a libel for wages alleged, to have 
been earned on a voyage from Portland to 
Matanzas, in the island of Cuba, and back 
to this port. The service was admitted, and the 
answer sets forth a number of charges which 
the owners claimed to have deducted from the 
wages. If all these were allowed, they would 
amount to more than the whole balance of 
wages remaining due. The several claims are 
mentioned in the opinion of the court, and the 
evidence stated by which they were supported. 

Mr. Rand, for libellant 
Mr. Willis, for respondent. 



WARE, District Judge. Several prelimina- 
ry questions have been raised and discussed 
at the argument which must be disposed of 

1 [Reported by Hon. Ashur Ware, District 
Judge. 1 Hunt, Mer. Mag. 62, contains only a 
partial report] 
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before we can approach the libel on its mer- 
its. In the first place it is objected that the 
action is brought too soon, ten days not hav- 
ing elapsed after the discharge of the vessel, 
before the suit was commenced. The sixth 
section of the.act of July 20, 1790; e. 56 [1 Sto- 
ry's Laws, 105; 1 Stat. 133, c. 29], provides 
that the seamen shall be entitled to their 
wages, "as soon as the voyage is ended and 
the cargo and ballast fuUy dischai-ged at the 
last port of delivery." But admiralty process 
shall not be immediately issued against the 
vessel. But if the seamen "shall not be paid 
within t^ days after such discharge, or if any 
dispute shall arise between the master and 
seamen, touching said wages, then the judge, 
or in ease his residence is more than three 
miles from tlie place, any judge or justice of 
the peace may summon befbre him the master, 
to show cause why process should not issue 
agamst the vessel;" and if no sufficient cause 
is shown, then process to issue according to 
the direction of the act. But there is a proviso 
at the conclusion of the section that nothing' 
in the act "shall prevent any seaman from hav- 
ing and maintaining an action at common 
law for the r.ecovery of his wages or from 
immediate process out of any court having ju- 
risdiction wherever any ship shall be found, 
in case she shaU have left her port of deliv- 
,ery where her voyage ended before payment 
'of wages, or in case she shaU be about to pro- 
ceed- to sea before the end of ten days next 
after the delivery of her cargo or ballast." 
Now tiiere is a distinct allegation in the libel 
that the vessel is about to proceed to sea be- 
fore the expiration of ten days from the dis- 
charge of her cargo; and this allegation is not 
denied in the answer. The objection itself 
,does not go to the merits, but is merely a dila- 
tory exception, and if the respondent had in- 
tended to rely upon it, he should have put the 
question of fact in issue by a dilatory plea 
in the nature of a plea in abatement, or by 
a distinct denial of the averment in the libel 
by a counter allegation in his answer. As he 
has done neither one nor the other, the fact 
must be talien as admitted. No evidence can 
properly be received to contradict it, because 
the proof must be confined to the matters in 
issue. The court cannot travel out of the rec- 
ord to decide questions which the parties have 
not submitted to it, and nothing is submitted 
to its determination but what is distinctly al- 
leged on one side and contradicted on the oth- 
er. It is tL'ue that courts of admiralty are 
not restrained by the strict technical rules of 
pleading which prevail at common law, but 
it is not less true in all courts, that the mat- 
ters hi controversy must be distinctly pro- 
pounded, and each party must set forth by 
plain and precise allegations the grounds on 
which he asks for the judgment of the court 
in his favor, as well to disclose to the adverse 
party the points to which he must direct his 
proof, as to enable the court to see what is in 
controversy between them. Though the ob- 
jection is one merely dilatory in its nature, I 
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do not say that it is not in the power of the 
court after the parties have come prepared 
for a trial on the merits, to admit an amend- 
ment of th-e answer In order to put the fact in 
issue. It -will be in time to decide this ques- 
tion when a case is presented which requires 
it; hut in the present, all the evidence which 
I have heard goes fully to sustain the allega- 
tion in the libel. 

The same remarks will apply to another 
ground of defence assumed at the argument, 
that is, that the misconduct of the libellant 
with the rest of the crew amounted to a 
mutiny and worked a forfeiture of wages. 
No defence of this kind is set forth in the 
answer. But as this objection goes to the 
merits, resting upon a charge of a very ag- 
gravated character, I should feel it to be 
my duty, if it were sustained by the evidence, 
to allow an amendment in order to bring 
the matter fairly before the court. Mariners, 
it is well known, are favored persons in this 
court; they are familiarly said to be the 
wards of the admiralty. But a court of ad- 
miralty never countenances insubordination, 
much less mutiny, in those who are under its 
protection. But in point of fact the objec- 
tion is wholly unsustained by the evidence. 
We are brought, then, to the real matters 
of defence which are set forth in the an- 
swer; these are various charges which, 
the respondent claims to be deducted from 
the wages, and which, if deducted, will 
amount to more than the whole balance of 
wages remaining due. In support of these, 
the master [Churchill] was offered as a wit- 
ness. He was objected to by the libellant's 
counsel as incompetent, but his testimony 
was taken de bene esse subject to the opin- 
ion of the court on his competency. In a libel, 
against a vessel for wages, although a moni- 
tion usually goes to the master and the own- 
ers as it did in this case, yet the master does 
not become technically a party in the cause, 
but by appearing, answering, and taking up- 
on himself the defence. It is sometimes said 
in a loose sense that all the world are parties 
to a libel in rem, but by this general lan- 
guage, nothing more is meant than that all 
who have an interest in the thing may make 
themselves parties by filing their claims, and 
therefore they are bound by the decree so 
far as they have an interest in the thing. 
None, however, are parties in the proper 
sense of the word but those who make them- 
selves such. The master, therefore, although 
monition to him was asked for in the libel 
and Avas issued, as he has chosen not to ap- 
pear and defend, is not incompetent, as a 
party. If incompetent at all, It is on the 
ground that he has an interest in the cause. 
Whether he has such an interest as upon 
strict legal principles excludes him from tes- 
tifying, is a question of some difficulty, upon 
which the authorities are not agreed. It was 
uniformly held by Judge Peters during the 
long period that he presided in the admiralty 



£29 Fed. Cas. page 1304] 

court of Pennsylvania, that the master was 
incompetent on the ground of interest; and 
though this opinion was often objected to by 
counsel, it is not understood that it was ever 
overruled by the appellate court. Malone v. 
Bell [Case No. S,994]; Jones v. The Phoenix 
[Id. 7,489]. The same principle has been 
adopted by the district court of Massachu- 
setts. Dunl, Adm. Prac. 243. On the con- 
trary, Sir William Scott held that he had no 
interest which went to his competency, 
though his relation to the cause might go 
materially to his credit. "The master," he 
says, "has no immediate interest in the suit, 
and therefore is not an incompetent witness 
by any rule of law with which I am ac- 
quainted, though it may certainly be neces- 
sary to watch his testimony with jealousy, 
as his conduct may constitute a material part 
of the adverse case." The Lady Ann, Edw. 
Adm, 235. 

But waiving the question as to the compe- 
tency of the master generally, it is clear on 
principle and authority that he is an incom- 
petent witness to support any matters of de- 
fence set up, which originate in his own acts, 
because for those acts he may be held per- 
sonally responsible. This was decided by Sir 
William Scott himself, in the case of The 
E5xeter. In that case the mate of the vessel 
had been discharged by the master for al- 
leged misconduct. On the return of the ves- 
sel she was libelled by Eobinett, the mate, 
for his wages, and the deposition of the mas- 
ter was offered and read de bene esse, to 
prove the misconduct and justify the dis- 
charge. Sir William Scott held that he was 
clearly inadmissible, for if the discharge was 
not justifiable, he would be liable to the own- 
ers for any damage that they might sustain 
in consequence of it. "I have no doubt," 
says he, "from the consideration-that I have 
been able to give to the matter, and also 
from, conversation with eminent persons at 
the common law, that he is not a competent 
witness." 2 W. Rob. Adm. 261. Now as far 
as legal principles are concerned, there is a 
perfect identity as to several of the claims 
which are insisted upon as deductions from 
wages between the present case and that of 
Eobinett against the Exeter. This will be 
evident as we proceed to examine them. 

Tlie libellant, while at Matanzas, was by 
the procurement of the master, for some al- 
leged misconduct, put in prison and detain- 
ed several days. The first charge claimed as 
a deduction is the expenses of this impris- 
onment, and the second is the expense of 
hiring another hand to supply his place while 
in prison. These are expenses which the 
master pays and charges to the owner 
among, the expenses of the voyage. It is very 
certain that the master cannot charge the 
owner with this expense unless he can- show 
by satisfactory proof that the imprisonment 
was required by the urgency of the case, 
and called for by the interest of the owners. 
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It it were unnecessary and unjustifiable, the 
master would be liable himself for the ex-, 
penses and all the damages his. own wrong- 
ful act had occasioned, besides being liable 
to the seamen for his personal wrong. The 
master is introduced as a witness to justify- 
this imprisonment and throw these expenses 
on the seamen, and thus exonerate himself 
from his own liability. For this purpose the 
master is clearly an inadmissible witness. 
But the allegation in the libel is that the 
libellant was ordered to be imprisoned by 
the American consul, and it seemed to be as- 
sumed in the argument that this would re-' 
lieve the master from his responsibility- In 
the first place It is to be remarked that the 
•order of the consul was obtained by the mas- 
ter on his own ex parte representation. And 
in the second, that a consul has no authority 
to commit seamen to prison. 'The laws of the 
United States invest their consuls and com- 
mercial agents with certain powers to be ex- 
•ercised for the benefit and protection of 
American seamen when in foreign ports; as 
for the relief of destitute mariners and fur- 
nishing them with the means of returning 
liome. But no portion of the judicial power 
■of -the United States is conferred on con- 
■suls. They cannot take cognizance of the 
■ofeences of seamen in foreign ports and sen- 
tence them to punishment. When the mas- 
ter of a vessel finds it necessary for the 
purpose of preserving discipline on board 
bis ship and maintaining his authority, to 
treat any of his crew with severity, as a mat- 
ter of prudence it may be well for him to 
consult the consul and take his advice. This 
is usually done on- his own representation of 
the case, but the interposition of the consul 
lias never been supposed to exempt the mas- 
ter from his own responsibility. "Wilson v. 
■The Mary [Case No. 17,823]. 

The third charge is for the expense of the 
.-survey called by the crew. It appears that 
three or four days after the vessel left this 
port she was met by a severe gale, that she 
was sti-ained by the severity of the weather, 
and her deck load was shifted, and that dur- 
ing the whole residue of the voyage she 
leaked so much that when the weather was 
"bad one hand was required at the pump near- 
ly the whole time, and when the sea was 
•smooth, that one hand was kept at the pump 
nearly half the time; that after her arrival 
In port she continued to leak very badly until 
a part of the cargo was discharged. The 
•crew did their duty faithfully without any 
-complaint until the vessel was wholly dis- 
•charged. They then required of the captain, 
the mate agreeing with them, a survey of the 
vessel, stating their opinion that she was not 
seaworthy, and not safe to return in. While 
the crew were discharging the cargo, the mas- 
ter had employed caulkers who had been en- 
gaged in repairing her for two days, and it 
was after they had left the vessel that the 
■crew demanded a survey. It seems that they 
Tvere not satisfied with the repairs that were 
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made, and the report of the surveyors justi- 
fied their apprehensions. In the first report 
of the surveyors on the '15th, they directed 
certain repairs to be made, and these having 
been made, on examining her again on the 
21st, they pronounced her unseaworthy. The 
act of July 20, 1790, provides that when a 
vessel, 'Ijound on a voyage to a foreign port, 
shaU, "after the voyage is begun," be found 
to be leaky, or otherwise unfit to proceed on 
the voyage, the majority of the crew with 
the mate may require the master to put into 
the nearest port and have a survey called. 
The master is required in the first instance 
to pay the expense of the survey; but if it 
appears that, "the complaint of the crew was 
wiOiout foundation," then, and only then, is 
he authorized to deduct the amount of the 
expense from their wages. The statute seems 
from its language to contemplate the case of 
a vessel sailing from a port in this country 
to some foreign port, but ine reason of the 
law applies as strongly to that of a vessel 
departing from a foreign port on her return, 
as leaving her home port on a foreign voyage. 
It contemplates also the case of a vessel 
which has already commenced her voyage. 
This case does not therefore fall within the 
precise words of the law. This vessel was 
not proceeding from a port in tliis country, . 
and had not commenced her voyage. She 
had, however, proved herself unfit for navi- 
gation after the disaster she met with on 
her outward voyage, and though she had been 
partially repaired, it appeared from the sur- 
-vey that the repairs were insuflScient. Is it 
then reasonable, without referring to the stat- 
ute, that the crew should be charged with the 
expense of the survey, when the result proved 
that it was called for Iby the interest of the 
owners themselves? The charge of the ex- 
pense on the crew, when their complaint is 
without foundation, is in the nature of a stat- 
ute penalty for interrupting the voyage with- 
out reasonable cause. In this case the com- 
plaint was not unfounded, and though the 
facts of the' case do not bring it within the 
words of the statute, i feel no difficulty in 
saying that it is within its reason. And if 
there were no statute, X should feel as little 
difficulty in holding the crew free from blame. 
It is an engagement implied from the very 
nature of the contract between* the owners 
and the seamen, that the vessel in which the 
voyage is to be performed shall be seaworthy, 
and if in the course of the voyage she receives 
such damage as to be unsafe, the crew are 
not bound to continue in her, unless she is 
rendered seaworthy by sufficient repairs. 
They are not bound to expose their lives in 
a vessel which is in an tmfit condition to per- 
form the voyage. 

Another charge claimed as a deduction is 
the sum paid for medical advice. By the gen- 
eral maritime law, if a seaman fall sick dur- 
ing the voyage, he shall be cured at the ex- 
pense of the vessel. There is not a single 
principle of maritime law more generally rec- 
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ognized by the usages of all commercial na- 
tions, than this, that the expenses of the sick- 
ness of any of the crew shall be borne by the 
vessel. These expenses include medical ad- 
vice, as well as medicine, diet, lodging, and 
attendance. The ace of congress of r790 
(chapter 29, § 8), has introduced an exception 
into the law of this country in favor 'of the 
owners by providing that all vessels of cer- 
tain descriptions, boand on a foreign voyage, 
shall be provided with a medicine chest, ac- 
companied with suitable directions for admin- 
istering the medicine; and by the construc- 
tion of the act, it has been holden that if the 
vessel is thus provided, the expense of medi- 
cal advice shall be borne by the seamen; 
but all other expenses of sickness are left 
where they are placed by the maritime law, 
a charge on the vessel. To exempt the ves- 
sel from the charge, then, it must be shown 
that there was a medicine chest on board, 
provided with suitable medicine in sufficient 
quantities and accompanied with proper di- 
rections for administering them. When a 
statute specially exempts a party, on the per- 
formances of a condition, from any particular 
liability or duty, which, before the statute, 
was imposed by the general law, before he 
can claim the exemption, he must show the 
conditions to have oeen complied with. The 
burden, therefore, is on the owner, to show, 
if the fact be not admitted, that there was a 
medicine chest suitably provided with medi- 
cines, and instructions for their use, if he 
wishes to exempt himself from a charge for 
medical advice. " 

The only evidence offered, to prove that 
there was a medicine chest on board, was 
the testimony of the qaptain. But it is quite 
clear that he is an incompetent witness to 
prove this fact. In case there Is not one on 
board the vessel, the statute makes him per- 
sonally liable for the expenses of medical 
advice; and if it be admitted that he could 
charge it in his account agamst the owners, 
yet, as he is liable in the first instance, he 
swears directly to his own discharge. Ad- 
mitting, however, that there was no legal ex- 
ception to his competency, it can hardly be 
pretended that he is a proper witness to prove 
the sufficiency of the medicine chest, and 
still less, if possible, to satisfy the court that 
it was accompanied with suitable directions 
for administering the medicine. For why is 
such a book of directions required, except that 
the requirement is founded on the reasonable 
presumption that the master has not sufficient 
knowledge of the properties of particular 
drugs to administer them without such direc- 
tions? Whenever the sufficiency of the medi- 
cine chest is called in question, the proof 
which would be required would be the testi- 
mony of some reputable physician who had 
examined it. 

With respect to the last two charges claimed 
to be deducted from the wages, upon the evi- 
dence before me, I am quite clear that they 
cannot be allowed. As to the first two char- 



ges, growing out of the imprisonment, it is 
equally clear that the master is an inadmissi- 
ble witness to support them. There is, how- 
ever, other testimony on the spbject, that of 
the seamen who were examined by the libel- 
lant, and their testimony corresponds very 
nearly with the statement of the master. The 
leaky condition in which the vessel arrived at 
jMatanzas has been already mentioned. Not- 
withstanding the hard service required of the 
crew by the bad state of the vessel, one hand 
being required at the pmnp the greater part 
of the time during the whole of the voyage, 
it appears that the men did their duty faith- 
fully and cheerfully until she got into port, 
and until the cargo was entirely discharged. 
After that they came forward to the captain 
and stated that they objected to working long- 
er until there was a survey; that they con- 
sidered the vessel unseaworthy and imsafe to 
return in. They did not in terms absolutely 
refuse to work. The strongest language, 
which it is pretended was used, was that 
they had rather not work imtil tiere was a 
survey. Nor is it pretended that the state of 
the vessel was seized upon by them as a mere 
pretext to avoid duty. It is admitted, ahd it 
is clear from all the testimony, that the men 
were afraid to return in the vessel. Thus far,, 
it appears to me the crew were free from 
blame. They believed, and had reason to be- 
lieve, that the vessel was not in a condition 
to make the voyage safely, and that their 
lives would be endangered by returning in 
her without further repairs. The survey prov- 
ed that their fears were well founded. 

After the sui'vey, but before any thing was 
done by the master towards making the re- 
pairs, which were decided to be necessary, he 
again ordered the men to go to their work, 
and they again in the same respectful, but 
decided manner refused. Thereupon one of 
them was immediately sent to prison. This 
was in the evening, and the next morning 
the same order was given by the master with 
the like result, when the libellant and another 
man were sent to prison, leaving only one 
green hand and a boy on board. It is not so 
easy to excuse the crew for persevering in 
their refusal to work after the survey. It 
could not be expected that they would proceed- 
to load the vessel until the repairs were made,^ 
but no satisfactory reason can be given why 
they should not prepare the vessel for taking 
in her return cargo. But though the men 
were not free from blame, was the master 
justifiable in the harsh and severe measm-es- 
he took to punish them? It was evident that 
they did not refuse to work from a disposi- 
tion to insubordination; they put their re- 
fusal on the single ground that the vessel was- 
unseaworthy, and having discharged the car- 
go, that they ought not to be required to en- 
ter upon the services of a new voyage unless- 
the vessel, by proper repairs, was rendered fit 
for it 

It may be asked ^'hat was the captain to- 
do. The law intrusts him with a large and' 
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somewliat uudeflned authority over bis men. 
But it is an autliority analogous to that of a 
parent over a child, or a master over an ap- 
prentice, rather than to that of a magistrate; 
and the law expects him to exercise his au- 
thority -with something of parental modera- 
tion and discretion. It will not justify hun 
in resorting to the severest punishment for 
slight offences. In cases of urgent necessity, 
when the ship is in danger, and the property 
which his owners have intrusted to hnn, to 
say nothing of the lives of the crew, is in 
imminent jeopardy, the most prompt obe- 
dience is necessary, and the most energetic 
measures justifiable for enforcing it But in 
eases where there is no such pressing urgen- 
cy, the law very reasonably requires more 
moderation and forbearence. In the present 
case it can hardly admit of a doubt, if the 
captain had calmly explained to the crew 
their duty, and assured them that they should 
not be required to return in the vessel until 
she was made safe by sufficient repairs, that 
a crew so habitually obedient, would have 
complied with his orders. At any rate, the 
master cannot be justified in resorting to so 
severe a punishment until milder measures 
had been tiled. Wilson v. The JIary [supra]. 
It has been doubted whether the master is 
authorized in any case to punish a seaman 
by hnprisonment in a' foreign port. It is not 
only a severe punishment in itself, but as the 
prison fees and other expenses are usually, 
in the settlement of the voyage, charged on 
the earnings of the seamen, it operates in 
practice as a species of forfeiture of wages. 
I have held that in extreme cases, where a 
man proves incorrigibly disobedient and re- 
fractory, and where it is necessary, for the 
purpose of preserving order and discipline on 
board the vessel, that the master was justified 
in calling in the aid of the police, and sending 
a seaman to prison. But it is not a punish- 
ment to be resorted to, except in grave eases, 
and not until other means have been tried 
to bring a man to his duty. Under the cir- 
cumstances of the present ease, I think it was 
clearly unjustifiable. I decree the wages to 
be paid without deduction. 



Case No. 17,696. 

• The WILLIAM H. NORTHROP, 

[Blatchf. Pr. Gas. 235.] i ■ 

District Court, S, D. New York. Oct., 1862. 

ESEMT Vessel, — Fictitious Sale to Nedtral — 
Condemnation of Vessel— Viola- 
tion of Blockade. 

1, The alleged sale of an enemy vessel, in time 
of war, by an enemy resident ia the enemy 
country, to a neutral, held not to be proved. 

2. The object of the transaction was to have 
the neutral put tiie vessel in trade with an ene- 
my port, in evasion of an existing blockade of 
that port. 



1 [Reported by Samuel Blatchford, Esq.] 
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3. A settled course of trade in violating ttie 
blockade, and the employment of the vessel be- 
fore in such trade, and the fact that her claim- 
ant had before been engaged in such trade, tak- 
en into consideration in deciding this case. 

4. Vessel condemned as enemy property. 

5. Vessel and cargo condemned for an at- 
tempt to violate the blockade. 

BETTS, District Judge. This vessel and 
her cargo were, libelled hi this suit January 
17, 1862. Both were captured as prize De- 
cember 25, 1861, at sea, within soundhigs, 
sixty or seventy miles off Wilmington, North 
Oaroluia, by the United States ship-of-war 
Fernandina, and were sent to this port for 
adjudication, and here attached by process of 
law, returnable and returned in court, duly 
served, February 4, 1862. air. Archibald, 
the British consul, intervened in the cause, 
and filed a claim to the vessel and cargo, as 
the property of British subjects, February 
IS, 1862, and the cause was brought to hear- 
ing on that issue at the present term. The 
documentary proof of ownership of the ves- 
sel consists hi the certificate of her registry 
at Nassau, N. P., August 12, 1861, to Joseph 
Roberts, of that place. That document states 
that she was built at Wilmington, North Car- 
olina, in the year 1859. The only written 
evidences of the employment or destination of 
the vessel subsequently to that registry are 
shipping articles executed at Wilmmgton, 
North Carolina, between Silliman, master of 
the vessel, and her crew, for a voyage from 
Wilmington to one or more ports in the West 
Indies, for a time not exceeding two months, 
and back to the port of Wilmington, North 
Carolina, which agreement was signed by the 
master and four seamen, at Wilmington, S'ep- 
tember 18 and 19, 1861, and by two other 
seamen, at the same place, one on the 27th 
of September, and the other on the 31st of 
October thereafter; a manifest of the cargo 
of the vessel, dated August 12, 1861, stating 
that it was taken on board at the Bahamas 

and bound for , imder the description of 

the cargo, on the face of which manifest, 
signed by Silliman, it is noted in pencil, 
"Went to Wilmington"; the manifest of the 
master, dated at Eleuthera, Bahamas, Au- 
gust 24, 1861, stating that the cargo was ship- 
ped by Silliman, the spaces on the face of 
which manifest, marked "To whom consign- 
ed," *Tlace of consignee's residence," "Ports 
of destination," left to be filled, all remain 
in blank, and on the face of it, under the de- 
scription of the cargo, is entered a note, in 
broad penbil-mark, "Went to Wilmington"; 
and a memorandum in writing, not dated or 
signed, as follows: "ISIem. sch. Wm. H. 
Northrop, of Nassau, N. P. Sailed from Cur- 
rant Gut on the 26th of August, 1861; arrived 
on the coast of North Carolina on the 31st; 
saw one large steamship; was not boardeld 
between the edge of the Gulf Stream and 
Frying Pan shoal; on the first day of Sep- 
tember arrived at New Inlet; saw no armed 
vessel of any description, therefore went in,- 
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and arrived same day at Wilmington, N. C." 
There is also connected with these papers a 
^certificate of the British vice-consul, dated at 
Wilmington, North Carolina, Septemher 19, 
1861, authorizing the departui-e of the vessel 
from that port on a voyage to the port of 
Cardenas, Cuba, and asserthig that at the 
date of the arrival of the vessel the port of 
Wilmington was not blockaded, except by 
proclamation, by any force. of the United 
States, These are all the papers produced 
from the ship relating to her voyage after her 
sale in Nassau, except some accounts current 
with her and for disbursements for her use in 
Havana, the last of November, 1861, and a 
oertificate or registry of like date, from the 
Spanish authorities, of the departm-e of the 
vessel, destined, under Captain Sillimau, to 
the port of New York. No log-book was pro- 
duced from the vessel evidencing her employ- 
ment and course of trade and navigation sxib- 
sequent to the alleged sale of her to the 
British owner, nor any bill of sale of such 
tiunsfer, or proof of the actual payment of any 
consideration on such sale. Berkheimer, the 
American owner of the vessel in 1859, ap- 
pointed Joseph A. Silliman to be her master 
before her sale at Wilmington, and he wa^ 
again appointed her master at Nassau by Rob- 
erts, the purchaser on the sale there, and 
again in August, 1861. The vessel, in Sep- 
tember, 1861, went from Nassau to Wilming- 
ton with a cargo of salt, coffee, and fruit. 
She took thence a cargo of rice and lumber 
to Havana, in November, 1861, and sailed 
thence with a cargo of coffee, medicines, and 
acids, for New York, and was captured on 
that voyage about eighty miles (within sound- 
ings) east of Wilmington and off Cape Fear. 
The cargo was at the time of capture owned 
jointly by the master and Roberts, the owner 
of the vessel. The master says that he had 
heard at Nassau as early as July, from general 
conversation and the newspapers, of the war 
and the blockade of North Carolina, but "did 
not know positively that the coast was block- 
aded, but presumed it was." The mate tes- 
tifies that the master told him the vessel was 
bound from Havana to New York, but he had 
a strong impression .she was bound to some 
Southern port; that he thought so because 
she was so near in shore; and that he and 
his master knew of the war, and that the 
whole Southern coast was blockaded by the 
United States government. A seaman who 
was examined says that all on board knew 
of the war and of the blockade of North Car- 
olina. * 

The intervention of the British consul in 
the cause is official only. He does not sup- 
ply any proof, by what is called his test affi- 
davit, of the legal ownership of Roberts, the 
alleged purchaser of the vessel, and none has 
been fm-nished by the latter or by any agent 
of his up to this period. The master, Silli- 
man, gives the only evidence offered on that 
point. He says that Roberts was owner of 
the vessel, and that he and the witness were 



joint owners of the cargo captured; that he 
(the witness) knew from the registry and from 
conversation with Roberts that the latter 
was owner of the vessel, and that he (the 
Avitness) saw a bill of sale of the vessel some 
time in August, 1861, at the counting-house 
of Messrs. Sawyer & Menendez, of Nassau, 
acting as agents of Henry Berkheimer, of 
Wilmington, to ill-. Roberts, of Nassau, and 
has not seen it since. He says that he was 
not present when it was made; that he sup- 
poses it is now in the custom-house at Nas- 
sau; and that he knows of no other engage- 
ment concerning the purchase than what ap- 
pears on the bill of sale. This is a very 
faint and imperfect support of a paper title 
to a vessel, made *in time of war, by an ene- 
my resident in an enemy country, evidently 
for the pm-pose of putting her in ti-ade with 
an enemy port by a neuti-al, in evasion of an 
existhig blockade of that port. In the case 
of The Bemon, 1 O. Rob. Adm. 102, an enemy 
vessel was sold and conveyed to a neutral in 
time of war, and Sir William Scott says, that 
although such purchases have been allowed 
to be legal, they are obnoxious to much sus- 
picion, and the court will look into them with 
gi-eat jealousy, even m purchases made for 
neutrals resident in their own country. The 
caution embodied in that doctrine is signifi- 
cantly evoked by the incidents intermingled 
with the present case. And, in respect to a 
formal bill of sale from the vendor of the ves- 
sel, and a note for the payment of the consid- 
eration price, with a receipt for its payment, 
the learned judge held that evidence to be of 
itself inadequate to establish a lawfvil pur- 
chase, without proof that the purchaser had 
funds to satisfy the credit, or at least with- 
out fm-ther verification, by the attesting wit- 
nesses, than their mere signatures to the 
bill of sale, that the ti-ansaction was actually 
fan*. 

The testimony of Silliman, the master, 
stands before tlie court subject to gi'eat dis- 
trust He represented to Tibley, the acting 
mate of the vessel, and to Herring, a seaman 
on board of the vessel, and during her last 
voyage, that he hailed from Bordeaux, and 
was a native of France, while he testifies, on 
his own examination, that he was born in 
Philadelphia, and has always lived there, and 
that he is married, and that his wife lives in 
that city. The protest which he says he made 
to the British vice-consul, on entering the 
port of Wilmmgton to obtain a certificate of 
clearance, in September, 18G1, appears to flat- 
ly contradict a written memorandum of the 
occurrences on that voyage and of the entry 
into port, found on the vessel. There is, 
moreover, in these proofs, a very significant 
admonition that such consular certificates 
are entitled to slight consideration, when they 
are grounded upon dubious representations of 
that character. No manifest, clearance, or 
bill of lading, executed at Havana, are pro- 
duced from the vessel. Two or three invoices 
of goods, dated November 30, at Havana, 
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■without any consignment or direction to any 
person, are delivered to the coui-t, with a reg- 
isti-y fi-om the Spanish officers of the customs, 
certifying that the goods had been embarked 
in the schooner W. H. Northrop, under Cap- 
tain Silliman, destined to New York. This 
is doubtless intended to be an official au- 
thentication of the despatch of the vessel and 
cargo from the port of Havana, but fails to 
identify the same with reasonable certainty. 
Silliman, the master of the prize, testifies 
that Cabergoss' & Co., of Havana, laded the 
cargo on board the schooner; that no con- 
signees thereof were appointed; that that was 
left to him, Silliman, to determine on his anival 
at New York; that no bills of lading were sign- 
ed for the cargo; that the only paper relating 
to it was the invoice of the laders; and that 
the whole of it belonged to the witness and 
Roberts. The master says that the last voyage 
of the vessel began at Nassau, and that she 
was to touch at Wilmington and Havana, and 
end the voyage at Nassau. New York is not 
named by him as contemplated in the pro- 
gramme of the voyage, nor is that port alluded 
to in the shipping articles signed at Wilming- 
ton after the arrival of the vessel at that port 
from Nassau, in September, 1861. The mas- 
ter specifies the employments of the vessel 
under his command, backward and forward, 
between Wilmington and Nassau, previous to 
April, 1861, and between those ports since 
that period, up to the present voyage. The 
regular com'se of her navigation and busi- 
ness seems to have corresponded with that 
notoriously followed at Nassau since the 
blockade of the rebel ports, and which the 
records of this court show to have been also 
promoted and participated in by Roberts, in 
like manner as in the present case, and to 
have become the steady habit of passing In 
and out of Wilmington, under circumstances 
manifesting a full notice of the existing state 
of war with the United States, and of the 
condition of blockade of Wilmington and the 
other ports of the rebellious states. This 
case is thus brought clearly within the rules 
declared by Sir William Scott in The Rosalie 
and Betty, 2 C. Rob. Adm. 343, and since 
recognized and enforced in this court (The 
Mersey), which import a pui-pose in those 
concerned in that line of trade to violate the 
rights secured to the United States by the 
law of nations. It is thus made apparent 
that the vessel left Wilmington the property 
of a resident at that port, and in evasion of 
the blockade, and that this fact was well 
known to Roberts, in Nassau, at the time of 
the alleged purchase by him at that port. He 
gives no legal proof that a bona fide and legal 
transfer has since been made of her to him, 
a neutral, and hi a neutral port. It is also 
manifest that the vessel ran into Wilmington 
from Nassau in September, 1861, knowingly 
in violation of the blockade of Wilmington, 
and there fitted out and sailed thence in the 
same month, destined to ports in the West 
Indies, and back again to Wilmington, in 
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violation of the blockade. It is also shown^ 
by strong presumption, that the vessel de- 
parted in November thereafter from Havana, 
in the West Indies, in fulfilment of ha- said 
shipping articles, and with intent to enter the 
port of Wilmington, or some other block- 
aded port of the Southern states, and that 
when she was captured she was pursuing that 
intention, and attempting to enter a blockaded 
port. It must be uiferred from the proofs- 
that the scheme of the voyage contemplate! 
a trading enterprise between Nassau and 
Wilmington, as the commencing and termi- 
nating poults of the adventure, though other 
than enemy ports might, in the progress of 
the voyage, be visited for the purpose of ob- 
taining cargoes or supplies. And it is clear, 
upon the proofs, that when captured the ves- 
sel was in execution of the purpose and at- 
tempt to violate the blockade. A decree of 
condemnation is, accordingly, ordered against 
both vessel and cargo. 



WILLIAM H. RUTAN, The (MONTELL v.). 
See G^e No. 9,724. 



Case 'No. 17,697. 

The WILLIAM JARVIS. 

[1 Spr. 485.]! 

District Court, D. Massachusetts. June, 1859. 

Contract of Seaman — Suit fob Wages — Piio 

CBEDING AGAINST VESSEL — POKT OF DIS- 
CHARGE— PkOCESS—ISSUE BY Clerk. 

1. The rules of evidence in admiralty cannot 
be changed by a state statute. 

2. A voyase described in the shipping articles 
was from "Havre to New Orleans, and wieuce 
to one or more ports in Europe, and finally 
back to a port of discharge in the United 
States, for a period not exceeding twelve calen- 
dar months." Held, that there were two re- 
strictions, one of time, and the other of ports; 
and that the seamen were not bound for twelve 
montiis, unless tiie vessel went to the ports m 
the order described. 

3. Bv their coutract, tlie seamen were hoimd 
until the vessel should return "to a final port 
of discharge in the United States." 

4. She returned to New Orleans, the only 
port to which she was then destined, and her 
cargo was there wholly discharged. Held, that 
New Orleans was the final port of discharge in 
the United States. 

5. Requiring the seamen to serve from New 
Orleans to Boston, was a violation of their rights, 
for which they were entitled to an indemnity. 

6. Section 101 of the chapter of the Revised 
Statutes of Louisiana, entitled "The Black Code,"" 
respecting colored seamen, is unconstitutional. 

7. The right of a seaman to his wages is per- 
fect, upon the completion of his service. 

8. Before St. 1790, c, 29, § 6, if paym.ent was 
refused, he could have instantly commenced a 
suit in personam against the owners or master, 
or in rem against the vessel or freight. 

1 [Reported by P. B. Parker, Esq., assisted 
by Charles Francis Adams, Jr., Esq., and here 
reprinted by permission.] 
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9. The statute affects only one of these reme- 
dies, -viz., that against the vessel. It does not 
touch suits in personam, or against the freight. 

10. By the sfcitiite, as a general rule, no pro- 
ceedings can be had against the vessel, until ten 
days after the right to wages has accrued. 

11. But there are three events in which such 
proceedings may be had within the ten days, viz.: 
(1) If a dispute has arisen. (2) If the vessel has 
departed from the port of her discharge. (3) If 
she is about to proceed to sea. In the last two 
cases, tJie statute is inoperative, and the right to 
process is the same as if it had never been passed. 

[Cited m The Shelbourne, 30 Fed. 512.] 

12. The expiration of ten days, and a dispute 
having arisen, are by the act made equivalent to 
each other. And upon the happening of either, 
the proceeding by summons to the master is au- 
thorized, but not required. 

13. It is optional with the seamen whether to 
resoi-t to the preliminary measure of summoning 
the master, or to make direct application for ad- 
miralty process. And the judge may order pro- 
cess against the vessel, without previous summons 
to the master. 

[Cited in The M. W. Wright, Case No. 9,983; 
The Waverly, Id. 17,301; Murray v. Ferry- 
Boat, 2 Fed. 88; The Frank O. Barker, 19 
Fed. 834.] 

14. In the absence of the judge, the clerk may 
issue process according to rules prescribed, or in- 
structions given by the judge. 

In admiralty. 

W. E. P. Smyth, for libellants. 
J. EL Prince, for elmmant. 

SPRAGUE, Disti-ict Judge. This is a libel 
for seamen's wages, on a voyage from New 
Orleans to Havre, thence to New Orleans, and 
thence to Boston. 

The first question is, what was the contract 
rate of monthly wages? Some of the libellants 
claim more than is set down in the shipping 
articles. Each of the libellants was offered, as 
a witness in his own behalf, the counsel eon- 
tending that he was admissible by statute of 
Massachusetts of 1857, c. 305. It was de- 
elded in this court, in U. S. v. Dunham [Case 
No. 15,006], and afterwards in the circuit 
court, that the rule of evidence prescribed by 
that statute must prevail in the courts of the 
United States, in trials at common law. But 
it has also been decided, in this court, that it 
does not prevail in suits in admiralty. And 
it has been held by the supreme court, in V. 
S. V. Reid, 12 How. [53 U. S.] 361, that a state 
statute cannot change the rules of evidence, 
in criminal trials, in the courts of the United 
States, they not being deemed trials at com- 
mon law, withm the meaning of the thirty- 
fourth section of the judiciary act of 1789 
(1 Stat. 92). The testimony of each libeUant 
in Ms own case was, therefore, rejected, and 
there is no sufficient evidence that a fraud 
was practised upon any of the libellants, in 
the insertion of the rate of wages in the arti- 
cles. 

The second ground of claim is, that the voy- 
age from New Orleans to Boston was perform- 
ed without any contract, either written or ver- 
bal, and that the seamen were wrongfully 
coerced to remain in the service of the ship. I 



Some of the libellants shipped at New Or- 
leans, in September, 1858. The voyage de- 
scribed in their shipping articles was from 
"New Orleans to BAyve, and one, two, three 
or four other ports, should the master require, 
and back to a final port of discharge in the 
United States." The rest of the libellants ship- 
ped at Havre. The voyage described in their 
articles was from "Havre to New Orleans, 
thence to one or more ports in Europe, and 
finally back to a port of discharge in the Unit- 
ed States, for a period not exceeding twelve 
calendar months," The ship went from Havre 
to New Orleans, and thence to Boston. She 
arrived in New Orleans on the 9th of Februa- 
ry, 1859. The crew consisted wholly of color- 
ed men, -who, by the laws of Louisiana, are not 
permitted to be at large on shore, and might 
even be taken from their vessel and imprison- 
ed; and the master was compelled to give bond 
to carry them out of the state. Some of the 
crew requested their discharge at New Or- 
leans, and to be transferred to some other ves- 
sel. This was refused by the master, and all 
were required to continue in the service of the 
ship, and did so continue, until her arrival 
at Boston, on the 21st day of May, 1859. As 
to those who shipped at Havre, it is contended 
that they were bound for twelve months. But 
they were thus bound only for the voyages 
described in the articles, which contain two 
restrictions. First of places, and second of 
time. Boston was not one of the places em- 
braced in their contract, unless it should be 
the port of discharge in the United States, aft- 
er a second voyage to Europe, which was not 
performed. As to those who shipped originally 
at New Orleans, it is contended that Boston 
was the final port of disehai-ge in the United 
'states, within the meaning of their contract 
But this construction cannot be maintained. 
This ship took no cargo at Havre, excepting a 
small quantity of potatoes, which were all 
discharged at New Orleans. If she had taken 
on board goods for different ports, to which 
she was bound successively for the discharge 
of cargo, then there would have been reason 
to contend that the last of such ports, in the 
United States, was the final port of discharge, 
within the meaning of the contract. U. S. v. 
Barker [Case No. 14,516]. But in this case, 
so far from there being cargo to be discharged 
at several places, the vessel was not even 
destined to any port, excepting New Orleans; 
she went there seeking business, and ready 
to accept it for any part of the world. 

Another ground of defence is, that these li- 
bellants being negroes, the master was com- 
pelled, under a law of Louisiana, to give bond 
to carry them out of the state. The provisions 
of that statute are referred to in The Cyno- 
sure [Id. 3,529]. It was there held, that*this 
law of Louisiana was invalid, and to that 
opinion I still adhere. It is there said to be in- 
consistent with the constitution and laws of 
the United States respecting commerce. And 
it may be added that this view is sustained 
by the leading case of Gibbons v. Ogden, 9 
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Wheat. [22 IT. S.] 1, and by the established 
doetrhie of the supreme court. In that case 
it was decided that commerce embraced navi- 
gation. All the numerous acts of congress re- 
specting ships and their crews, hi defining 
the rights and duties of merchant seamen, 
have emanated from the power to regulate 
commerce. It was further decided, in the 
same case, that a state could pass no law af- 
fecting navigation; in part, on the supposition 
that such cases were not covered by the legis- 
lation of congress. For in this respect com- 
merce was to be deemed a unit, and what con- 
gi-ess had not seen fit to restrict, they had per- 
mitted, and tWs tacit permission was 'to be 
considered a part of the system of regulation 
which congress had established, and of the 
same force as if it had been expressly enacted. 
It is of no avail, therefore, to say that con- 
gress have not, in express terms, said that 
negroes may be seamen on board of American 
vessels. It is suflicient that there is no pro- 
hibition, and that all persons, of every shade 
of color, stand upon the same ground of right 
to constitute a part of the crew. And this 
unrestricted permission is as- perfect as if it 
had been given by positive enactment. The 
master coiQd not, therefore, by giving his 
bond to the state authorities, whether done 
voluntarily, or by illegal compulsion, acquire 
any right to control their per-sons, still less to 
compel them to serve on board of his ship. 
No one of the libellantS ever agreed to go from 
New Orleans to Boston. And the master in 
requirmg their services on that voyage, vio- 
lated their rights, and they are entitled to re- 
cover an indemnity therefor. 

This ship itoived in Boston on the 21st day 
of May, and the crew were immediately dis- 
chai'ged. On the 23d, they went to the master 
for their wages, who offered to pay them 
for the whole time, at the rate prescribed in 
the articles. This they refused to accept, claim- 
ing a greater rate from New Orleans to Bos- 
ton, and some of them, also, a greater rate 
between New Orleans and Havre. On the.25th, 
application was made to this court for admn-al- 
ty process against tlie vessel, which, after due 
examhiation, was awarded, and she was ar- 
rested. It is insisted, that this arrest was 
premature: (1) Because it was within ten 
days after the seamen were discharged; and 
(2) because there was, no previous notice to 
the master, to show cause why admiralty pro- 
cess should not issue. These objections are 
founded on the sixth section of the statute of 
1790, c. 29 [1 Stat. 133]. ' This section has 
been very perplexing to the courts. It has 
often been regarded as a sort of legislative 
enigma,— an inexplicable enactment for inscru- 
table reasons. Upon examining this sixtli sec- 
tion, it is found that its provisions do not af- 
fect the right to wages, but only the remedy. 
To understand the statute, we must see when 
the right accrues, and what were the reme- 
dies previously existing. The right to wages 
accrues when the contract has been perform- 
ed. Formerly, the practice was to hold the 



(Case No. 17,697) WILLIAM 

seamen to assist in unloading the ship, and 
his service" was not terminated, until the cargo 
was fully discharged. Now, he is almost in- 
variably discharged at the termination of the 
voyage. This sometimes has arisen from the 
express terms of his conti-act; sometunes from 
the established usage of the port where the 
voyage terminates, which tacitiy becomes a 
part of the contract; and sometimes from a 
discharge by mutual agreement. But, in all 
these cases, his right to wages is perfect when 
his contract has been performed, whether that 
be when the voyage is ended, or not until the 
cargo is unlivered. If such wages were not 
paid upon demand, the law immediately gave 
him several remedies, viz., in personam against 
the master or owners, either in admiralty or 
at common law, or in rem, against the ship 
or freight, in admiralty. The question arises, 
how far does the statute afleet these remedies? 
I am not aware that it has ever been contend- 
ed that it curtailed the right to proceed at 
common law, or that any particular question 
has arisen, or discussion been had as to pro- 
cess against freight. 

But questions and discussions have arisen, as 
to the time when seamen may proceed against 
the vessel, or in personam in the admiralty. 
It is admitted tiiat, as a general rule, process 
against the vessel is delayed for ten days, al- 
though the statute does not say this, hi express 
terms. It recognizes the immediate right to 
wages, upon the discharge of the cargo; and 
then says, if they are not paid within ten days, 
&c., a monition may be had to show cause why 
process should not issue against the vessel. 
This has been considered as imphedly prohibit- 
ing any proceedings against the vessel, witliin ■ 
■ ten days. But the act . itself makes tlnree ex- 
ceptions to the general rule of delay: (1) 
Where a dispute has arisen as to the wages. 
(2) When the vessel shall have left the port 
Tvhere the voyage ended. (3) When she shall 
be about to proceed to sea within the ten days. 
It has been mamtained by very respectable au- 
thority (1) that the ten days' restriction applies 
to suits in pei-sonam hi the admiralty, as wdl 
as to process against the vesel; (2) that the 
first exception, viz., the clause respecthig a dis- 
pute, can have no efficacy, and must be wholly 
disregarded; (3) that neither after the expira- 
tion of the ten days, nor m the excepted cases, 
can process to arrest be issued, without the 
previous summons to the master to show cause; 
in other words, that there must be such previous 
summons in aU cases, before the vessel can be 
arrested. 

The last two of these propositions are now di- 
rectly before me for adjudication, and I am eall- 
„ed upon to consider the arguments which have 
been adduced in their support. The same rea- 
sons apply, hi a great measure, to the first. 
The judges and writers who have maintained 
these propositions, do not seem to have con- 
fined themselves to the language of the legisla- 
ture, or to have scrutinized it with mudi care, 
I but to have rested their conclusions upon cer- 
1 tain supposed reasons and objects of the legis- 
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latut-e. Judge Peters (Eawards v. The Siisaji 
[Case No. 4,299]); and after bim, Mr. Durdap, 
in Ms Admiralty Practice (page 96) ; and after 
Mm Judge Conkliug (Adm. Prae. p. 393), main- 
tain, tliat the reason and purpose of the legis- 
lature in giving the ten days' delay, are to en- 
able the owner of the vessel to ascertain wheth- 
la- there has been any embezzlement by the 
crew, and to collect freight wherevvith to pay 
the wages, and that this reason applies as well 
to a suit in personam as in rem. And it may 
be added, that it applies as well to process 
against tbe freight, as against the vessel, and 
to suits at common law, as well as in the ad- 
miralty. But this supposed reason is -a mere 
assumption, to which the statute gives no color, 
but tlie contrary-. It is assumed, that the stat- 
ute gives the ten days in order that the owner 
may have an opportunity to examine the cargo, 
and see if it is intact, and to collect the freight 
to pay the wages. Now the statute contem- 
plates that the ten days shall not begin, rmtil 
the cai-go has been fully dischai'ged. It was 
framed with reference to the practice then 
existing, by which the seamen continued tlieir 
service until the cargo had been unlivered. 
The language is, "As soon as * * * the 
cargo or ballast be fully dfechai'ged * * * 
every seaman shall be entitled to the wages 
which shaU be then due, according to his con- 
tract, and if such wages shall not be paid with- 
in ten days after such discharge" of the cargo, 
&e. Now the complete discharge of the cargo 
by the owner himself, gives him the fullest op- 
portunity- to ascertain its condition, and to see 
if there has been any embezzlement. It aJso 
gives him time to collect the greater portion of 
the freight, and at least the fractional part, 
that would suffice to pay the wages of the maii- 
nei-s. Ownera of cargo almost invariably take 
it away as soon as it is placed upon the wharf. 
They are anxious to obtain possession of their 
property, and the carrier is not bound to de- 
liver it, until freight be paid. But even if the 
owner had no opportunity to collect freight, is 
it credible that the legislature could intend that 
the seaman, after complete performance of his 
contract, and after his right to compensation 
was perfect, should, be turned ashore, penniless 
and friendless, (as he commonly is,) and kept 
for ten days, without pajnoient of any portion 
of his wages, and this, too, merely from tender- 
ness to his employer, who could, in general, 
make instant payment, without the slightest in- 
convenience? Besides this, the statute ex- 
pressly preserves the right to proceed by suit at 
common law. And this is just as incompatible 
with giving time to examine the cargo, and to 
collect freight, as would be any suit in the ad- 
miralty. And it may be safely said, that no 
reason can be assigned for permittmg a suit at 
common law, which would not apply with equal 
force to allowing it in personam in the admi- 
i-alty, which, indeed, is the more appropriate 
and favored remedy for seamen, because more 
promptly meeting their necessities. 

Another and quite different reason has beea 
assigned by one learned judge, for depriving a I 
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seaman of an immediate remedy, viz., that it 
is for his benefit, by preventing his involving 
himself too readily in the evils of litigsition. 
Conk, Adm. Prae. 40i. This argument goes in 
support of all the propositions for delay. It has. 
generally been consida-ed the duty of govern- 
ment to administer justice promptly and with- 
out delay, and this injunction has even been 
incorporated into state constitutions. If the 
reverse be the true principle, if the right to sue 
sliould be withheld, to prevent the evils of hti- 
gation, why not extend it to other persons, as 
well as to seamen? "Would it be peculiarly 
beneficial to the latter? So far from it, that 
there is no class upon whom delay inflicts such 
cruel injustice. Laborers, to whom wages are 
due for services on land, have homes, friends, or 
at least acquaintjmces, but a seaman is gen- 
erally put ashore a destitute, homeless stranger, 
with nothing but his claim for wages on which 
to subsist. If they are withlield, he is driven 
to dispose of his claim, and with what sacrifice 
this wiU be done, has been often made mani- 
fest in judicial proceedings. Cases have been 
presented, in which the whole claim for years 
of service, has been transferred by the sea- 
man, within t^vo days after his dischai-ge, upon 
liis receiving less than a third of what was due 
to him. Generally, the master or owners rec- 
ognize the necessities of the seaman, and have 
been honorably prompt in the payment of his 
wages. But this is by no means universal. 
They have sometmies used their supposed right 
to withhold the wages for ten days, as a means 
of coercing the seaman into the relinquishment 
of valuable clauns against the owners, or offi- 
cers, for violations of contract, or for pei-sonal 
violence. That seamen can, of* all persons,, 
least bear the evils of delay. Is manifest from 
their character, and their emplojTnent. This 
has been universally recognized. It is for this 
reason that, m case of seamen's wages, the ad- 
mu-alty Is emphatically an instance covirt, vela- 
tis velis. Even the English com-ts of common 
law, while ohdm-ately prohibiting nearly all 
other^suits, have permitted seamen to proceed 
in the admiralty for their wages, as an indul- 
gence to their necessities. 

I have discussed tliese reasons at some lengtii, 
not only because of the authority by which 
they have been put forth, but because they 
have aided in producing a general belief, par- 
ticularly among ship-oT^jneTs, that the seamen 
can commence no suit, and that the owners are 
under no legal obligation to pay the wages, un- 
til after the expiration of ten days. It seems 
to me tliat, if we' are content to look to the 
language of the statute, and its fair inteiipreta- 
tion, without seeking to enlarge its consti'uc- 
tion, from an assumed theory of the purposes 
of the legislature, many of the supposed difficul- 
ties will vanish. And surely we ought not to 
go in search of ai-guments for giving a sti-ained 
construction agamst the seaman, of a statute 
which does him iajustice, by curtailing the rem- 
edies which the jurisprudence of all other coun- 
ti-ies has given him. And jve must also bear in 
mind, that we are dealing with remedies for 
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tlie collection of debts, which justice reauires 
should he prompt and efficient, even whei-e our 
sympathies are excited by the emhaii-assment 
of the dehtor, and where the creditor has abun- 
dant means. But in case of seamen, the cred- 
itor generally is in distress, and the debtor of 
abilitj'. And there is certainly no 'sufficient 
reason for peculiar tenderness to such a debtor, 
at tlie expense of such a creditor. The reason 
of tlie provision for delay, deduced from the 
statute itself, is shnply the apprehension that 
ship-owners might suffer gi-eat mconvenience 
from having their vessels arrested, and held 
upon trifling demands of seamen. This rea- 
son applies peculiai-ly to vessels; it does not ex- 
tend with equal force to suits against the 
freight, or in personam; and hence, the statute 
has provided only for delay in arresting the 
vessel. And even to this delay there are three 
exceptions; two to prevent the loss of this rem- 
edy, and the other to prevent delay, where the 
right is contested. 

I am aware that fliis view is in opposition to 
very respectable authority. In Swift v. The 
Happy Return [Case No. 13,697], it is said, 
that the wages are "not payable until the ex- 
piration of the period allowed for collecting the 
freight," L e., until after the ten days. K not 
payable, no suit could be commenced. And in 
Dunl. Adm. Prac. p. 100, it is said, that suits hi 
the admiralty, m personam, for wages, cannot 
be commenced until after the lapse of ten days 
from the discharge of the cargo. There is no 
such restriction hi the statute, and it has often 
been held, in admu-alty, as well as at common 
law, that suits in personam may be instituted 
immediately after the discharge of the seaman, 
and a refusal of payment of his wages. The 
enacting clause exhausts itself upon the process 
against the vessel, and it is only from tlie pro- 
viso that any argument can be drawn, to re- 
strain proceedings in personam. But the office 
of the proviso is to Umit, and not to enlarge the 
enactment It may be asked why it is declar- 
ed that nothing therein shall prevent the sea- 
man from having a suit at common law, if no 
suit hi personam had been 'affected by the pre- 
vious clauses? To this I must answer, that I 
do not see any necessity for such a proviso. It 
may have been from superabundant caution. 
But inability to perceive any necessity for the 
proviso, cannot change the palpable fact of 
what is previously written; and that there is 
not a word hi it that touches, or even glances 
at any proceeding in personam. And there 
are not wanting precedents of provisos, equally 
inexplicable, but which have not been permit- 
ted to enlarge the enactment. 

I come now more directly to consider the 
clause in the statute, respecting disputes. 
It is admitted that a dispute had arisen in 
the present ease, but it is insisted that the 
process was premature, because that pro- 
vision of the statute is wholly inoperative. 
And Dunl. Adm. Prac. p. 100, and Conk. Adm. 
Prac. p. 393, are cited as authorities. I cannot, 
however, accede to the doctrine therein stat- 
ed. The statute says: "If such wages shall 
29FED.OAS. — 83 
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not be paid "within ten days after such dis- 
charge (of the cargo), or if any dispute shall 
arise between the master and the seamen," 
&e., application may be made for process. 
But it is contended in Dunlap, that if the 
seaman may institute process, by reason of 
a dispute, the ten days' restriction will be 
nugatory, because he can create a dispute at 
pleasure; and he concludes that the court 
must either abrogate the clause respecting 
disputes, or permit the seamen to nullify the 
ten days' restriction. But no such necessity 
exists. His theory is that the seaman will 
make an exaggerated demand, for the mere 
purpose of causing a dispute. I do not un- 
derstand that it. is apprehended that he will 
make a claim wholly fictitious, knowing that 
nothing is due to him, for he has no more 
temptation to do this before, than after the 
expiration of the ten days. In either ease, 
the only result would be total failure in his 
suit, and a loss of all the expenses incurred, 
and a liability to pay costs to the other party. 
But the apprehension must be, that having a 
just claim for a certain sum, which is not 
denied by the master, the seaman may wil- 
fully exaggerate the amount, for the mere 
purpose of creating a dispute, in order to ob- 
tain process. But against this there are suffi- 
cient guards. In the first place, before the 
judge wiU order the arrest of the vessel, he 
must be satisfied that there is a real dis- 
pute, and sufficient grounds for process; and 
to this end will require evidence upon oath. 
In the next place, the seaman must fail In 
his suit, so far as there is any matter in con- 
troversy, and must therefore pay all the ex- 
penses which he has incurred, and may be 
mulcted in costs to the other party, to be deduct- 
ed from the amount admitted to be due; or the 
proctor, if colluding or aiding in the sup- 
posed evasion of the law, may be compelled 
to pay the costs out of his own pocket, or 
otherwise dealt with, for malpractice. The 
power of the court over the cause, the costs, 
and the proctor, is sufficient to prevent, or 
correct, the apprehended fraud upon the law. 
Beside this, there is really no inducement for 
a party thus to make a false claim, and com- 
mence litigation thereon. So far from gain- 
ing time, he will be delayed, until the ter- 
mUiation of the htigation, and then obtam only 
the amount originally admitted to be due, 
less the costs to which he may be subjected. 
The danger of such a procedure is imaginary- 
I have never known a case of such fictitious 
dispute, and the fear of it, certainly, will 
not justify a judicial repeal of this clear and 
substantive provision of the statute. 

It remains to consider the further objec- 
tion, that the arrest of the vessel was pre- 
mature, because there was no previous sum- 
mons to the master, to show cause why ad- 
miralty process should not issue. And it is 
insisted that, neither after the expiration of 
the ten days, nor in the excepted cases, can 
admiralty process issue, without the pre- 
liminary summons to the master, to show" 
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cause; in other -words, tliat such summons 
is, in all eases, an inaispensable pre-requis- 
ite. This presents a question of more diffi- 
culty than the preceding. It has been held 
by a learned author and judge (Conk. Adm. 
Prae. 395) that such previous notice is neces- 
sary, even in case the vessel shall be about 
to proceed to sea. To this I can by no means 
accede. Before the statute, the seaman had 
a right to immediate process. The enacting 
part of the sixth section authorizes a sum- 
mons after ten days, or a dispute. It is only 
by virtue of this enactment, that the previ- 
ous right to immediate process can be im- 
paired. But the close of the same section 
says, in terms, that nothing herein contained 
shall prevent the seaman from having imme- 
diate process, out of any court, in case the 
vessel is about to proceed to sea. How, then, 
can it be said, that vrhat precedes in the 
sa.me section shall prevent immediate pro- 
-eess in such case? There are four events 
■specified in the sixth section: (1) The ex- 
piration of the ten days. (2) A dispute has 
arisen. (3) The vessel having departed from 
the port where she was discharged. (4) Be- 
ing about to proceed to sea. The last two 
•are contained in the proviso which taljes 
them out of the enactment, and leaves them 
precisely as they were before the statute. It 
is the first two that require considera)tion. 
Before the statute, the seaman had no 
right to this summons to show cause. It is a 
new. proceeding, and whoever avails him- 
self of it, can do so only in the manner ex- 
pressly set forth. And if the process to ar- 
rest the vessel owed its existence to this 
statute, it could be had only in the manner 
tlierein mentioned, that is, after the notice 
to the master. But the right to the process 
existed previously, and the question is, how 
far the statute has impaired it. It is agreed 
that it is postponed for the ten days. Is it 
further delayed until after the proceedings 
on summons to the master? The language 
of the statute is enabling, not prohibitory. 
It says that a proceeding by summons may 
be had after ten days, but does not forbid 
process to arrest The prior law is not ex- 
pressly repealed. Is it repealed by implica- 
tion? To the extent of the ten days it Is. 
Because, if two modes of proceeding are giv- 
en by law, one to arrest, and the other a 
summons to show cause why there should 
not be an arrest, it would be absurd that the 
milder measure of the summons should not 
be permitted, until after ten days, and al- 
low the arrest itself to be made, without 
such delay. But no such absurdity exists in 
allowing the party, after the expiration of 
the ten days, to have his election which of 
the two proceedings he will at once resort 
to. The new right given to the seaman, to 
proceed by summons to the master, is not in- 
compatible with his previous right to pro- 
ceed immediately by process to arrest. It 
is but giving him an option of remedies. 
That there is no incompatibility, has been 
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practically demonstrated; for some Courts 
have always allowed this option to the sea- 
man, without difficulty or inconvenience. 
The former law is not in this respect re- 
pealed, either in terms, or by its incompati- 
bility with the new provisions of the stat- 
ute. If we take more general views, either 
of policy or justice, we find no grounds for 
saying that it was the intention of the legis- 
lature to take away the right of immediate 
arrest, after the ten days. The language 
authorizing the summons is, "It shall be 
lawful," &c. If this is merely enabling, that 
is, if it be optional whether to resort to this 
proceeding, or not, then the provision may be 
of some benefit to the seaman, and some 
slight compensation for the injustice of the 
ten days' delay; but if it is imperative upon 
the seaman to go through the process of 
summoning the master, before he can have a 
warrant of arrest, it will be an additional 
injustice. The principal benefit to the sea- 
man from this provision for summoning the 
master is that he sometimes has the pecuni- 
ary means of instituting this proceeding, but 
not to arrest and hold the vessel. And if the 
master failed to show cause why admiralty 
process should not issue, it may inspire his 
proctor or others, with sufficient confidence 
in his claim, to become responsible for the 
expense of an arrest And in some few 
cases, this procedure may be resorted to, in 
order to ascertain the objections to the claim. 
But these are almost always well known, and 
where they are not, it is generally vain to 
expect that disclosure on summons, which 
has been refused in pais. It sometimes hap- 
pens, too, that the parties are willing to 
abide by the opinion of the judge, upon an- 
application. But this is voluntary, for he 
can decide nothing, except whether a suit in 
rem shall then be commenced; and his re- 
fusal does not preclude a renewal of the ap- 
plication, and his allowing it will have no 
effect upon the trial, which will proceed in 
the same m^ner as if there had been no 
such previous summons. 

But this procedure of summoning the mas- 
ter is, in general, wholly useless. It does 
not begin until after a dispute has arisen, 
or, at least, payment has been refused, and 
litigation has become necessary, and then 
the more directly and speedily the question 
is brought to an issue, the better. The mul- 
tiplication of unnecessary processes is an 
evil; they create delay and expense. The de- 
lay is too palpable to be denied; but one 
learned writer indulges the idea, that there 
need be little or no expense, because the sea- 
man may, without any assistance, himself 
carry through this procedure of summoning 
the master to show cause, attend the hear- 
ing before the judge, or magistrate, and ob- 
tain the certificate. Conk. Adm. Prae. 39S. 
The idea that a common sailor, who, very 
often, can neither read nor write, and not un- 
frequently cannot speak our language, should 
himself make out a written claim, present 
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it to the magistrate, obtain a summons, 
and himself serve it on the master by read- 
ing, or leaving an attested copy, attend to 
the hearing, and perhaps summon and es- 
a.mine witnesses, is a mere illusion. He has 
the right to do all this, and so has every 
man a. right to institute and prosecute his 
suits at law, without professional assistance. 
But how often is this done, even by the most 
intelligent and educated? Not in one case in 
a thousand; and still more rarely would the 
common sailor enter upon legal proceedings. 
He always employs a proctor, who must be 
paid, as must also the commissioner or jus- 
tice, when they are resorted to, and the of- 
ficer who may serve the summons. It is 
true, costs may be given to the seaman, 
where the master is in the wrong, but it is 
well known, that the highest taxation falls 
far short of the charges of the proctor alone. 
It may be added^ that if it be not optional 
with the seaman, whether to resort to this 
procedure by summons or not, there is a 
want of reciprocity, for it is entirely optional 
with the master, whether to take any no- 
tice of it or not, and his refusal to do so, 
only leaves him liable to have a suit com- 
menced against the vessel; that is, in the 
same situation as if this provision for a sum- 
mons had never existed. On the whole, I 
see no reason for extending these provisions 
impairing the previous lights of seamen, 
further than is required by a fair construc- 
tion of the language used by the legislature. 
And'I am of opinion, that it is optional with 
the seaman, whether to resort to the prelim- 
inary measure of summoning the master, or 
to make direct application for admiralty pro- 
cess. 

In conclusion, the right of a seaman to 
his wages is perfect, upon the completion of 
his service; and before the statute, if pay- 
ment was refused, he could have instantly, 
commenced a suit in personam, against the 
owners or master, or in rem, against the 
vessel or freight. The statute affects only 
one of these remedies, viz., against the ves- 
sel. It does not touch suits in personam, or 
against the freight. By the statute, as a 
general rule, no proceedings can be had 
against the vessel, until ten days after the 
right to wages has accrued. But there are 
three events in which such proceedings may 
be had within the ten ways, viz., if a dis- 
pute has arisen, if the vessel has departed 
from the port of her discharge, or if she is 
about to proceed to sea. In the last two 
cases the statute is inoperative, and the right 
to process is the same as if it had never been 
passed. The expiration of ten days, and a 
dispute having arisen, are by the act made 
equivalent to each other, and upon the hap- 
pening of either, the°new proceeding by sum- 
mons to the master, is authorized, but not re- 
quired. The act is, in this respect, permissive, 
not imperative. The judge may order process 
against the vessel, without previous sum- 
mons to the master In the absence of the 
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judge, the clerk may issue process, accord- 
ing to rules prescribed, or instructions given 
by the judge. Decree for libellants for 
?3S6.S2, and costs. 



WILLIAM KALLAHAN, The (KELSEY v.). 
See Case No. 7,680. 



Case No. 17,698. 

The WILLIAM MARTIN. 

[1 Spr. 564.] 1 

District Court, D. Massachusetts. Jan., 1858. 

Whaling Voyage — Lay of Seamau — Enp of 
Voyage— Expense of Seaman's Retukn. 

1. A seaman, during a whaling voyage, being 
appointed a ship-keeper, is thereafter entitled to 
the lay of that station. 

2. Where a seaman has different lays, during 
the same whaling voyage, he is to have such pro- 
portion of each lay, for the whole voyage, as 
the time he served under such lay was of the 
lime of the whole voyage. 

3. The vessel not returning home, as she ought, 
the seaman was allowed compensation for his 
time and expenses in returning; calculating for 
his time at the rate of his last lay; deducting 
what he earned, or might, but for his own neg- 
lect, have earned, while so returning. 

This was a libel by Frank Smith, for a 
share of the proceeds of a whaling voyage, 
and also fpr damages for not being brought 
home. He originally shipped at Boston, as a 
seaman, at a lay of one thirty-fifth. During 
the voyage, he was appointed ship-keeper, 
and THE COURT, (SPRAGUB, District 
Judge,) was of opinion, that from that time 
he had a right to the' lay of his predecessor, 
viz., one twenty-fifth. It appeared, that aft- 
er the time for which the vessel had been 
originally fitted out, and after she had filled 
with oil, the master went into Fayal, and 
thence shipped his catchings home by anoth- 
er vessel, and there refitted his own vessel, 
and entered upon a farther whaling voyage. 
The libellant refused to go the second voy- 
age, left the vessel, and returned to Boston. 
The court held, that he was justified in snch 
refusal, and entitled to an indemnity for not 
being brought home, by the return of the 
vessel, according to the original contract. 
An assessor was appointed, by order of court, 
giving him instructions, which show the 
opinion of the court, in what manner the lay 
should be calculated, and the indemnity as- 
certained. The instructions were, to calcu- 
late' the libellant's lay from the commence- 
ment of the voyage to the 6th of May, 1857, 
at a lay of one thirty-fifth, and from the last 
date to the time when the libellant arrived 
at Boston, at a lay of one twenty-fifth, giv- 
ing him such proportion of one thirty-fifth 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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part of the proceeds of tlie whole voyage, as 
the time which he had a thirtj^-fifth lay was 
of the time of the whole voyage; aud such 
proportion of one twenty-fifth of the pro- 
ceeds of the whole voyage, as the time he 
had a twenty-fifth lay was of the time of the 
whole voyage. And also, to ascertain and 
report what were the expenses, if any, which 
the libellant necessarily incurred in return- 
ing to the port of Boston, after he left the 
vessel; and also the length of time which 
he necessarily expended in so returning, and 
the amount to which he would be entitled 
for that length of time, calculating his com- 
pensation therefor at the same rate which 
he will be entitled to recover under his said 
lay of one twenty-fifth; and also, whether 
the libellant earned any, and what wages or 
compensation, after he left the said vessel, 
and during the said time allowed him for 
his return, or had a reasonable opportunity 
to do so, and might have so earned wages or 
compensation, but for his own neglect 

W. H. Judson, for libellapt. 
H. A. Scudder, for claimant. 
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See Cases Nos. 3,372 and 3,373. 

WILLIAM POPE, The (UNITED STATES 
v.). See Case No. 16,703. 



Case Wo. 17,699. 

Ex parte WILLIAMS. 

[4 Cranch, O. O. 343.] i 

Circuit Court, District of Columbia. Nov. 
Term, 1833. 

CORPOltATIOS OF WaSHINGTOX — POWEBS — CoX- 
FINEMENT TO LABOR — FUEE Bl.AOKS AND 

MuLATTOES— Playing at Gauds. 

1. No person can be detained upon a commit- 
ment which does not show sufficient cause upon 
its face. 

[Cited in Erwin v. U. S., 37 Fed. 486.] 

2. There is no law in tlie county of Wasliing- 
ton, to justify the commitment of a man to hard 
labor by a justice of the peace, for playing at 
cards, even if he be a free black or mulatto, and 
unable to pay the fine imposed on him by the 
justice. 

3. The 8th section of the by-law of 31st May, 
1827, is not, so far as it authorizes a commit- 
ment to the worli-house for the non-payment of a 
fine, warranted by the charter, except in the 
case of the nightly and other disorderly meetings 
of slaves, free negroes and mulattoes, who are 
unable to pay the fine. 

4. By the 8th section of the charter, tlie only 
persons who may be confined to labor for not pay- 
ing a fine are free negroes, or mulattoes, who 
are unable to pay such penalty. 



1 [Reported by Hon. William Cranch, Chifef 
Judge.] 



5. Confinement to labor is a severe proceeding, 
and should be strictly confined to the case in 
which alone it is authorized by tlie charter. 

6. The power was not originally given as a sub- 
stituted punishment in heu of the peualtj', but 
as the me^s of obtaining payment of the pen- 
alty. 

7. In case of inability to pay, he is to give au 
equivalent in labor. 

8. The corporation had no authority to compel 
a person to labor, who was able and refused to 
pay. 

9. The by-Jaw which attempts to give authori- 
ty to a justice to commit the defendant to labor 
for a refusal to pay, is not warranted bv the 
charter. 

10. A commitment under the by-law, must 
charge that the offence was committed by a 
free black or mulatto. 

Habeas corpus, to Richard Butts, intendant 
of the Washington Asylum, commanding him 
to bring up the body of Thomas Williams, 
with the cause, &c., to do and submit, &c. 

Upon the return It appeared that the said 
Thomas Williams was detained by virtue of 
the following warrant: "District of Columbia, 
county of Washington, to wit. To Richard 
Butt, intendant of the Washington Asylum, 
greeting. Whereas the mayor, board of alder- 
men, and board of common council of the city 
of Washington, recovered judgment for §10 
fine, and $1.5S% cents costs, against Thomas 
Williams, for playing at cards, &c., before 
Robert Clarke, Esq., a justice of the peace for 
the county aforesaid, on the 26th day of July, 
1833, and the said Thomas Williams refuses 
to pay or satisfy the aforesaid judgment: You 
are "therefore commanded to take into your 
custody the body of the said Thomas Williams, 
and him keep at hard labor into the peniten- 
tiary department of the W^ashington Asylum, 
thirty days, until he shall be otherwise dis- 
charged by due course of law. Hereof fail not. 
Given under my hand and seal, this 22d day 
of October, 1833. John D. Clarke. (L. s') 
To John Waters, a constable, of Washington 
county." 



CRANCH, Chief Judge, delivered the opin- 
ion of the court, (THRUSTON, Circuit Judge, 
contra.) 

The by-law under which this prosecution is 
supposed to have been instituted, was passed 
on the 31st of May, 1827, (sections 4 and 8) 
entitled "An act concerning free negi'oes, mu- 
lattoes, and slaves." By the 4th section it is 
enacted, "That If any free black or mulatto 
person shall be found playing at cards, dice, 
or any other game of an immoral tendency, 
or shall be present as one of the company 
where such game is playing, on conviction 
thereof, before a justice of the peace, shall 
forfeit and pay a fine not exceeding $10." By 
the Stli section it is enacted, "That any free 
black or mulatto person, who shall be fined 
under any of the provisions of this act, on re- 
fusing or neglecting to pay, or secure to be 
paid, such fine, shall be committed to the 
work-house, until such fine be paid, for auy 
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periotl of time, not exceecling six months." 
The act of congress of the 131h of Hay, 1S20 
(3 Stat 5S3), "To incorporate the inhabitants 
of the city of Washington, and to repeal all 
acts," &e., among other powers gives the cor- 
poration (by the 7th section,) power "to re- 
strain or prohibit" "all kinds of gaming," and. 
'■impose and appropriate fines, penalties, and 
forfeitures, for the breach of their laws or or- 
dinances;" and by the 8th section, "to establish 
and erect worlc-houses, houses of correction, 
penitentiary, and other public buildings;" "to 
restrain and prohibit the nightly and other 
disorderly meetings of slaves, free negroes, 
and mulattoes, and to punish such slaves by 
whipping, not exceeding forty stripes, or by 
imprisonment not exceeding six months forany 
one offence; and to punish such free negroes 
and mulattoes, by penalties not exceeding ?20 
for any one offence; and in case of the ina- 
bility of any such free negro or mulatto to pay 
any such penalty and cost thereon, to cause 
him or her to be confined to labor for any time, 
not exceeding six calendar months;" "to pun- 
ish, corporeally, any colored servant or slave 
for a breach of any of their ordinances, unless 
the owner or holder of such servant or slave 
shall pay the fine in such cases provided; 
and to pass all laws which shall be deemed 
necessary and proper for carrying into execu- 
tion the powers vested by this act, in the said 
corporation or its ofiieers." By the 9th sec- 
tion it is enacted: "That the marshal of the 
District of Columbia shall receive and safe 
kfeep within the jail for tiie county of Wash- 
ington, at the expense of the corporation, all 
persons committed thereto under, or by au- 
thority of the provisions of this act. And in 
all cases where suit shall be brought before 
a justice of the peace, for the recovery of any 
fine or penalty arising or incurred for the 
breach of any law or ordinance of the cor- 
poration, execution shall and may be issued 
as in other cases of small debts." By the law 
of the oth of AprU, 1821 (section 12), it is en- 
acted: "That at the asylum there shall be a 
separate apartment or apartments for the re- 
ception of vagrants and persons committed 
for offences against the laws of the coi-pora- 
tion. And the intendant of the asylum, under 
the directions of the guardians of the poor, 
shall have the care of aH such vagrants, and 
pei'sons committed as aforesaid, and shall keep 
them employed in some useful work." The 
by-law of the 5th of July, 1S21, speaks of the 
work-house and the penitentiary department 
of the Washington Asylum as the same place. 
A temporary work-house had been provided 
by the by-law of the loth of November, 1813, 
for the reception of such persons as should be 
committed under the act of the 16th of Decem- 
ber, 1812; and the mayor was to appoint some 
fit person to be styled "superintendent of the 
worlv'house," whose duty it should be ."to su- 
perintend the work-house and persons com- 
mitted to his charge, and keep such persons 
at hard labor, for and during the term for 
which they shall have been committed." In 



the third section of the same by-law it is 
called, "said penitentiary." The by-law of the 
Gfh of April, 1815, suspends the use of the 
temporary work-house, and the duties of the 
superintendent ceased. A part of the poor- 
house was ordered to be fitted up for the same 
purpose and put under the care of the super- 
intendent of the poor-house, who was required 
to keep the prisoners at hard labor. In the 
seventh and eighth sections of the same by- 
law it is called "the said penitentiary or poor- 
house." In the by-law of the 25th of June, 
181S, it is called "the temporary penitentiary 
or work-house," and it is made a "part of the 
poor-house establishment." And the by-law 
of the 14th of April, 1821, calls it, "the work- 
house." 

Upon the whole, it seems probable that "the 
work-house" mentioned in the eighth section 
of tlie by-law of the 31st of May, 1827, was 
the apartment or apartments in the asylum 
directed to be prepared, by the twelfth section 
of the by-law of the 5th of April, 1821, c. 
124, and which, in the by-law of July oth, 
1821, is called "the penitentiary department of 
the Washington Asylum." A commitment, 
therefore, "to the penitentiary department of 
the 'VS'ashington Asylum," was a commitment 
to the work-house, within the meaning of the 
eighth section of the by-law of May 31st, 1827. 
No person can be detained upon a commit- 
ment which does not show sufficient cause up- 
on its face. There is no law, in this county, 
to justify the commitment of a man to hard 
labor by a justice of the peace for playing at 
cards, even if he be a free black or mulatto, 
and unable to pay the fine imposed on him 
by the justice. The eighth section of the 
by-law of 31st of May, 1827, is not, so far as 
it authorizes a commitment to the work-house 
for non-payment of a fine, or penalty, war- 
ranted by the charter, except in the single case 
of the nightly and other disorderly meetings 
of slaves, free negroes, and mulattoes, who ai'e 
"unable" to pay the fine or penalty. By the 
eighth section of the charter of 1S20, the 'only 
persons who may be confined to labor, for not 
paying a fine or penalty, are free negroes or 
mulattoes who are unable to pay "such pen- 
alty." The penaltj'- meant is the penalty in- 
curred by "sucli free negroes and mulattoes," 
as shall be .guilty of the nightly and other dis- 
orderly meetings, which the coi;poration is, 
in the same sentence, authorized to restrain 
aitd prohibit. By the same section power is 
given to the corporation "to restrain and pro- 
hibit the nightly and other disorderly meet- 
ings of free negroes and mulattoes;" "and to 
punish such free negroes and mulattoes by 
penalties not exceeding twenty dollars for any 
one offence;" (that is, the offence of disorderly 
meeting.) "And in case of the inability of any 
such free negro or mulatto," (that is, the free 
negro or mulatto who has incurred the pen- 
alty for a disorderly meeting,) "to pay any 
such penalty," (that is, the penalty for a dis- 
orderly meeting,) "and costs thereon," "to 
cause him or her," (that is, the free negro or 
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mulatto Trho had incurred the penalty for the 
disorderly meeting, and is unatile to pay it,) 
"to be confined to labor for any time, not ex- 
ceeding six calendar months." 

Confinement to labor, in lieu of a pecuniary 
penalty, is a severe proceeding, and should be 
strictly confined to the case in which dlone it 
is authorized by the chai'ter. The power was 
not originally given as a substituted punish- 
ment in lieu of the penalty, but as the means 
of obtaining payment of the penalty, as is ap- 
parent from the provision of the act of con- 
gress of the 4th of May, 1812 (2 Stat 721), 
"further to amend the charter," and which 
continued in force tmtal the new charter was 
granted in 1820. The words of that act are, 
"To restrain and prohibit the nightly and oth- 
er disorderly meetings of slaves, free negroes, 
and mulattoes;" "and to punish such free ne- 
groes and mulattoes for such offences by fixed 
penalties not exceeding twenty dollars for any 
one offence; and in case of the inability of any 
such free negro or mulatto to pay and satisfy 
any such penalty and costs thereon, to cause 
such free negro or mulatto to be confined to 
labor, for such reasonable time, not exceed- 
ing SIX calendar months, for any one offence, 
as may be deemed equivalent to such penalty, 
and costs;" that is, that, in case of inability 
to pay, he was to give an equivalent in labor. 
The word "inability," in both charters, con- 
tains an important restriction of the power 
to sentence the offender to labor. If the de- 
fendant was able to pay the penalty, it might 
be recovered, (without resorting to this severe 
remedy,) by fieri facias, or by simple impris- 
omnent upon a ea. sa. to compel a surrender 
of his property. The corporation had no au- 
thority to compel a person to labor who was 
able and refused to pay; or mei-ely because he 
refused to pay. The by-law, therefore, which 
attempts to give authority to the justice to 
commit the defendant to labor, merely for a 
refusal to pay, is not warranted by the char- 
ter, and is void as to the power to commit 
to labor for any of the offences described in 
that by-law. In the case of vagrants, and 
keepers of public gaming-tables, who may be 
required to give security for their good be- 
havior, the charter has provided for the case 
of their refusal, as well as for their inability 
to give it. Its omission to do so in the case 
of disorderly meetings of free negroes, &c., 
is evidence of a different intention as to them. 

But not only is the by-law not warranted by 
the charter, but the commitment does not de- 
scribe any offence under the by-law. It does 
not state that the defendant was a free negro 
or mulatto, to whom alone the by-law is ap- 
plicable. It states the offence to be "playing 
at cards," &e.. But that is no offence for which 
the paity may be confined to labor, unless 
committed by a free blacls:, or mulatto; a fact 
not stated in the description of the offence 
charged in the warrant. 

iFor these reasons a majority of the judges 
think the prisoner ought to be discharged. 
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In re WILLIAMS et al. 

[6 Biss. 233; i- 11 N. B. R. 145; 7 Olii. Leg. 
News, 49.] 

Circuit Court, "W. D. Wisconsin. Nov. 31, 
1874. 

Amendment of Bankruptcy Law— Jurisdiction 
OF CooRT— How Affected — Amend- 
ment OP Petition. 

1. An amendment of a petition in bankruptcy 
to bring it within the amendment of June 22, 
1874 [18 Stat. 178J, is retroactive, and gives 
effect to action of the court taken on the original 
petition. 

[Cited in Roche v. Pox, Case No. 11,974.] 

2. The amendment took effect on the beginning 
of the day it was approved, and operates upon a 
petition filed during the day, 

'3. The amendment should be reasonably con- 
strued, if possible, so as not to destroy or impair 
any proceedings already commenced, or com- 
menced in good faith in ignorance of its passage. 

4. Irregularities in the banla:uptcy proceedings 
do not deprive the court of its jurisdiction over 
tlie banlu'upts and their estate, nor justify cred- 
itors in proceeding in the state courts. 

5. A statement in the declaration filed in the 
state court, of facts which would, if true, pre- 
vent the discharge of the debt in banliruptcy is 
not binding upon the banltrupt court, nor does 
it prevent the full jm-isdiction of that court over 
the person and estate of the bankrupt. 

[Cited in Re Alsberg, C<ise No. 261.] 

[In review of the decision of the district 
court of the United States for the Western 
, district of Wisconsin.] 

In bankruptcy. On the 22d of Jime, 1874, 
Williams & McPheeters were partners in 
business in the Western district of Wiscon- 
sin, and on that day a petition in bank- 
ruptcy was filed against them in the dis- 
trict court of the United States for that dis- 
trict. On the 29th of June they were ad- 
judged bankrupts by theh: own consent. 
The usual proceedings look place under this 
petition in bankruptcy. There was a 'meet- 
ing of creditors and an appointment of an 
assignee, who entered upon the duties of 
his office, and afterwards, under the di- 
rection of the district court, made sale of 
property belonging to the bankrupt estate, 
which sale was duly confirmed by the district 
court. After these proceedings in bankrupt- 
cy were commenced, one Ellis brought an ac- 
tion in the circuit court of Dane county, in 
the Western district of Wisconsin, against 
the bankrupts, and Williams was arrested 
upon process issued out of that court. There- 
upon he applied to the district com't by peti- 
tion, setting forth the facts and asking that 
Ellis be restrained from prosecuting the ac- 
tion, and for such other relief as should be 
just. The district court issued a rule to 
show cause why Williams should not have the 
relief he prayed for; and upon the return of 
the rule, argument was heard, and the court 
stayed fhe action in the state court until the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission,] 
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banki'upt court sbould determine upon tlie 
question of tlie discharge of tbe bankrupts, 
and the court directed that Ellis, upon serv- 
ice of a copy of the order of the court upon 
him or his attorneys, should discharge Wil- 
liams, and cancel j^nd surrender a hail hond 
■which he had given. 

Lewis & Tenney and Tenneys, Flower & 
Abercromhie, for EUis. 

A. S. Sanborn and M. Culver, for respond- 
ents. 

DRUiVBIOND, Circuit Judge. It is this or- 
der, made by the distiict court, that this 
court is called upon to review as being erro- 
neous, not only in general, but in detail, for 
the reason that the recent amendment to the 
bankrupt law was passed on the same day 
that the petition in bankruptcy was filed, 
and it declared that a petition in bankruptcy 
anight be filed agahist a party by one-fourth 
in number of his creditors, and one-third in 
value of the debts provable tinder the law, 
and as confessedly their petition was not filed 
under the provisions of the amendment, and 
so was not filed by one-fourth hi number, or 
one-third in value, it is claimed that the court 
had no jm-isdiction of the case, and that all 
proceedings that took place in the banki-upt 
court were void. It is insisted that the bank- 
i-upt law took effect at the beginning of the 
day it was approved, namely, the 22d of June, 
and there being no fractions of a day, and 
that the amendment operated upbn the 
petition which was filed on that day. 

If we concede that this principle is cor- 
rect, namely, that the law took efiEect at the 
earliest moment of the 22d of June, 1874, the 
question is whether all the proceedings con- 
nected with the. petition in bankruptcy were 
void, and the court liad no jurisdiction of the 
case. 

Clearly, according to numerous decisions 
which have been made, as the amendment was 
retrospective as to pending cases where there 
had been no adjudication of bankruptcy on 
the 22d of June, the petition could be amend- 
ed. Now in this case the petition was, in 
point of fact, subsequently amended with the 
consent of the court, and one-fourth in num- 
ber and one-tliird in value became parties to 
the petition. And if this were indispensably 
necessary to give effect to the action of the 
district court, the question is, whether it was 
not competent for the court to permit this to 
be done, and when done whether it did not 
relate back to the commencement of the pro- 
ceedings in bankruptcy and give effect to the 
action of the court I think it did. But, in- 
dependent of this, it Is to be observed that 
here the decree in bankruptcy was rendered 
with the consent of the bankrupts, and there 
is great force in the view suggested, that 
there was merely an h-regularity which the 
bankrupts might waive. 

But, however this may be, I am not 'pre- 
pared to say that because of this irregularity 
the court was deprived of all jurisdiction 
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over the bankrupts and their estate, and that 
therefore any creditors of the bankrupts could 
proceed against them in the state com't and 
obtain preferences, and harass and arrest the 
bankrupts after a petition in bankruptcy was 
thus filed. 

It will be recollected that the recent amend- 
ment provides that in case one-fourth in num- 
ber and one-third in value have not petitioned, 
other creditors may join in the petition on 
certain terms, thus recognizing the propri- 
ety of supplying defects in the petition. 

The amendment to the law should be rea- 
sonably construed, and, if possible, so as not 
to destroy or even impair any proceedings 
which had been already commenced, or which 
might be commenced, in good faith and in ig- 
norance of the passage of the amendment on 
the 22d of June. 

It follows from what has been said that 
Ellis should not have commenced an action 
against the bankrupts in the state com:t after 
the proceedings in bankruptcy had been in- 
stituted; and that the bankrupt court, accord- 
ing to the terms of the bankrupt law, had 
control of the action of the state court, and 
had a right to protect the bankrupt from 
arrest. Perhaps the proper course would 
have been for the bankrupt court to issue a 
writ of habeas corpus, and, upon the hearing, 
to discharge the bankrupt from arrest. But 
the order accomplishes, substantially, the 
same result, so far as it directs a suspen- 
^on of proceedings in the state court upon 
the action, and effects the discharge of the 
bankrupt from arrest 

What was the legal effect of the action of the 
district court by an order properly made on 
the application of the party arrested, was a 
question of law, and it should have been left, 
I think, to the law to determine. 

I should, perhaps, notice an objection taken 
to the jurisdiction of the district court upon 
the ground that the claim of Ellis, as set forth 
in his complaint in the state com-t, was one 
that was not affected by the bankrupt law; 
because it is said that, to secure the indebt- 
edness which existed on the part of the bank- 
rupts, a mortgage of chattels was given by 
one of the parties, and they wrongfully and 
fraudulently sold the property, and' converted 
it to their own use. 

This objection seems to proceed upon the 
theory that the complaint and facts stated 
therein bound the bankrupt court This is 
not correct, though it is true that the bank- 
rupt law declares that the proceedings in bank- 
ruptcy shall not affect debts of a certain char- 
acter, and. among others, those which have 
their origin in fraud, and from them the dis- 
charge of the bankrupt shall not operate as 
a release. 

It is to be observed, however, that this is 
a question which the bankrupt court has the 
right to determine, and that a statement in 
a declaration or complaint made by a party 
in a state court does not bind the bankrupt 
court. Ellis had, therefore, no right to as- 
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sume that, because of certain allegations con- 
tained in the complaint, the court in bankrupt- 
cy was deprived of control over the proceed- 
ings in the state court. 

There seems to have been no determina- 
tion of the question of fraud by the bank- 
rupt court; and, in fact, the allegations are 
not so clear, even in the complaint, as to -war- 
rant that court in arriving at the conclusion 
that the debt was of such a character as to 
be excluded from the operation of the bank- 
rupt law. 

The order of the district court will be sus- 
tained. 

Consult Hamlin v. Pettibone ICase No. o,- 
99oJ; also, In re Perliins [Id. 10,983.] 
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In re WILLIAMS. 

[5 Law Rep. 155; 1 Pa. Law J. 212.] 

Circuit Court, D. Massachusetts. June 11, 1842. 

BANKuupTcr— Allowances to Baskkupt — Dis- 
cretion OP ASSIGSEE. 

fl- The provision in tlie third section of the 
act of 1841, that the articles set aside to tlie 
baulirupt by the assignee shall not, in any case, 
exceed m value $300, does not entitle the bank- 
runt m every case to an exemption of that 
amoimt. On the contrary, it is a limitation 
merely, and the amount allowed mav varv, ac- 
corduig to circumstances, from a very small 
amount up to the full sum, having reference 
to the fam-ly, circumstances, and condition of 
the bankrupt.] 

[Cited in Carr v. Gale, Case No. 2,434.] 

[2. The words "other articles and necessa- 
ries are to be construed as permitting the al- 
lowance of necessary articles only.] 

[3. A clock and silver watch are not such fur- 
mture, articles, or necessaries as the assignee 
may, m his discretion, allow to the bankrupt, 
bilver spoons and a cow may, or may not be 
necessaries, according to circumstances.) 

In bankruptcy. This case was certified in- 
to the circuit court of this district. The pe- 
tition was as follows: "Respectfully repre- 
sents Ziba TVilliams, of Cambridge, in the 
county of Middlesex, and district aforesaid, 
who has been declared a bankrupt: That 
the assignee of the estate of your petitioner 
■ claims to retain, out of the property specified 
in Schedule B, annexed to his petition, the 
following articles of property, namely: One 
clock; one set of silver tea spoons; one sil- 
ver table spdon; one silver watch; one cow, 
—all of the estimated value of thirty-three 
dollars. And also all the goods in the shop 
in Merrimac sti'eet, in Boston, occupied by 
your petitioner, including the shop, furniture, 
estimated at $146.78. And that the allowance 
made to your petitioner, except wearing ap- 
parel, amounts only to the estimated value 
of $74.75. And your petitioner excepts to the 
determination of the said assignee, and prays 
that your honor will direct him to set apart 
to your petitioner the said clock, spoons, 
watch, cow and all of the said property in 
said shop, inasmuch as the whole estimated 
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value of all the property specified in said 
Schedule B, deducting therefrom the wear- 
ing apparel, and notes and accounts due, 
amounts to less than the sum of $300." 

The district judge ordered the following 
question to be adjourned into the circuit 
court, to be there heard and determined 
namely: "Whether all, or any, and which 
of the articles of propert3% which the as- 
signee has refused to allow the said bank- 
rupt, and to which refusal the said Williams 
has excepted, as set forth in the return of 
the assignee, and the petition of the said 
W^illiams, are such furniture, articles or nec- 
essaries, as the assignee may, in his discre- 
tion, allow to the bankrupt." [Case unre- 
ported.] 

P. W. Chandler, for bankrupt. 

No counsel appearing for the assignee. 

STORY, Circuit Justice. The third section 
of the bankrupt act of 1841, c. 9 [5 Stat. 
440], vests in the assignee all the property, 
and rights of property of the bankrupt, ex- 
cept such as is therein excepted; and the 
exception is contained in the following pro- 
viso: "Provided, however, that there shall 
be excepted from the operation of tlie pro- 
visions of this section the necessary house- 
hold and kitchen furniture, and such other 
articles and necessaries of such bankrupt, as 
the said assignee shall designate and set 
apart, having reference in the amount to the 
family, condition, and circumstances of the 
bankrupt; but altogether not to exceed in 
value, in any case, the sum of three hun- 
dred dollars; and also the wearing apparel 
of such bankrupt, and that of his wife and 
children; and the determination of the as- 
signee in the matter shall, on exception 
taken, be subject to the final decision of the 
court." In the present ease the whole house- 
hold aud kitchen furniture of the bankrupt 
is estimated at $78.75, and the provisions and 
fuel at $9; and all the other property of the 
bankrupt, in his store, at $146.78. The as- 
signee insists upon retaining from the bank- 
rupt all the goods in his store, $146.78; and 
a clock, a set of silver tea-spoons, one silver 
table spoon, one silver watch, and one cow, 
the value of all which is $33. The bankrupt 
insists, that he ought to have all the furni- 
ture and other articles above named, and 
also all the goods in his store, ($146.78,) inas- 
much as the whole will not amount In value 
to the sum of $300. From the schedule it 
does not appear, that the bankrupt possesses 
any other property, except debts and securi- 
ties of the nominal value of $1,122.61; but in 
reality of little or no intrinsic value. « 

No particular facts are alleged in the px*es- 
ent petition, to establish, that the allowance 
actually made by the assignee is not rea- 
sonable and suitable, with reference to the 
family, condition, and circumstances of the 
bankrupt. And, certainly, the court may 
well deem it to be reasonable and suitable. 
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imtil the contrary is shown hy some appro- 
priate facts and proofs. The ground of the 
petition seems to he, that, in all cases what- 
soever, the hankrupt is entitled to have the 
sum of three hundred dollars allowed him 
under the proviso, if he has so much prop- 
erty, as assets, in the hands of the assignee. 
Xow, if this is the ground of the present ap- 
plication, I am clearly of opinion, that it is 
unmaintainable upon the words, as well as 
the ti-ue object and intent, of the proviso. 
The words import a limitation upon the 
iimount to be allowed to him. It is in no 
case to exceed the sum of ?300; but it may 
be below that, and vary, according to the cir- 
cumstances of particular -cases, from a very 
small allowance up to the full sum, having 
reference in the amount to the family, con- 
dition, and circumstailces of the banlirupt. 
Suppose the banlcrupt is a single man, with- 
.out any family, it would surely be unrea- 
sonable to allow him as large a sum, as if 
he had a wife, or a wife and children. If he 
had five children, all whom were infants, and 
living with him, it might be reasonable to al- 
low him a large sum, when it would be im- 
proper to do so, if they were all full grown, 
and capable of earning their own livelihood, 
and engaged in pursuits, which would enable 
them at once to do so. If the bankrupt were 
old and decrepid, or his family feeljle and 
sickly, it might be entirely proper to make a 
liberal allowance, keeping in view his con- 
dition, when a far less allowance might suf- 
fice, where he and his family might at once 
engage again in lucrative pursuits. 

But this is not all. The language of the act 
does not justify an allowance, except for nec- 
essaries, namely, "for necessary household 
and kitchen furniture, and other articles and 
necessaries." Now, I am far from thinking, 
that a close, or severe, or strict interpreta- 
tion is to be given to these words. I think, 
that they should be treated liberally, and to 
some extent in the same manner, as the com- 
mon law ti-eats the question of necessaries 
in relation to infants, as in a great measure 
to be regulated by their wants, their means, 
and their condition. But, then, it should be 
remembered, that in the case of infants we 
a.re dealing with contracts and property, in 
which they have the deepest interest, and 
that they have the entire benefit thereof. 
But in eases of bankruptcy the creditors also 
liave rights and interests, equally entitled to 
protection and aid. It seems scarcely just to 
them to press the allowance to any great ex- 
tent, wheve the assets are small; and es- 
pecially where it will absorb the whole, or a 
very large portion thereof. The sum of three 
hundred dollars is the largest amount, which 
■can be given in the most pressing and dis- 
tressing cases, even where the assets are 
very large. It surely could not have been 
the intention of the statute to strike a dead 
level, and make the allowance the same in ail 
cases. The very words of the clause forbid 
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it; and the very object of it seems equally 
inconsistent with such a result. 

Besides, the language is, that "necessaries" 
are to be'allowed; and although the words 
"other articles" precede that word; yet we 
must, upon the obvious principles of con- 
struction, limit the "other articles" to such 
as are necessaries— ejusdem generis. Now, 
certainly, a clock, or a silver watch, cannot 
justly be deemed necessaries in eases of this 
sort. Silver spoons may, or may not, be nec- 
essaries, according to circumstances. But 
here the assignee has left with the bankrupt, 
as a part of his allowance, a plated set of 
spoons; and there is nothing in the petition 
to show that these are not amply sufficient 
for the purposes of the family. A cow, also, 
may or may not fall within the description 
of necessaries, according to circumstances. 
If the party has a large family, it may be 
fit to make such an allowance. If he has 
none, it may be unfit, especially if he does 
not reside in the country. But here, again, 
there is nothing to assist the court in com- 



ing to a decision. No facts are stated to 
show, that in this particular case the allow- 
ance would be reasonable. 
, I shall send a certificate to the district 
court upon the adjourned question, to the 
following eflEect: That a clock and a silver 
watch are not such furniture, articles, or 
necessaries, as the assignee may, under the 
proviso of the third section of the bankrupt 
act of 1S41, in his discretion, allow to the 
bankrupt; that the silver spoons, and tlie 
cow may or may not be necessaries, within 
the meaning of the same proviso, according 
to circumstances; that the assignee is not 
bound, as a matter of right, on the part of 
the bankrupt, or of duty on his own part, to 
include them in the allowance to the bank- 
rupt. But he may in his discretion allow 
them, if, having reference to the family, con- 
ditions, and circumstances of the bankrupt, 
they may reasonably be deemed to be neces- 
saries. 
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In re WILLIAIMS. 

[5 Law Rep. 402.] 

Circuit Court, D. New Hampshire. 1842. 

BANKROPTCy— PaUTNERSHIP and iNDIVIDTJAIi 

Creuitoks. 

^Xheve a bankrupt was formerly a member of 
several firms, against which no decree of bank- 
ruptcy had been entered, it was held, that the 
fund in court, -which was derived from the sepa- 
rate estate of the hankrupt, was exclusively dis- 
tributable among the separate creditors of the 
bankrupt. 

This case came before the district court on 
the report of a commissioner in bankruptcy, 
which set forth tliat the balance in court, 
from which the costs taxed were first to Jae 
deducted, was ?578.70, the whole of which 
sum belonged to the separate estate of the 
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said Williams. The petition for the benefit 
of the act of congress of 1841 [5 Stat. 440] 
was presented by Williams, and no decree of 
banlimptcy had been entered against E. Whit- 
ing, B. Whiting & Co., or Turpin & Williams, 
firms of -nrhich said Williams was a member. 
Debts to the amount of ?917.12 had been 
proyed against Williams, and to the amount 
of $1070.10 against E. Whiting & Co., or rath- 
er against Williams as a member of that firm. 
The commissioner requested the instruction 
of the court upon the question, whether the 
creditoi-s of the said Williams, individually, 
and the creditors of the said E. Whiting & 
Co., shall share pari passu the funds in court, 
in proportion to their respective claims, or in 
what manner the funds shall be distributed 
The district court ordered, "that the question 
contamed in the accompanying report of the 
commissioner be adjourned into the ekeuit 
court, to be there heard and determined." 
[Case unreported.] The case was now sub- 
mitted without argument. 
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STORY, Circuit Justice. The question con- 
tamed in this ease is substantiaUy answered 
by the decision in the matter of William In- 
galls, in bankruptcy. [Case No. 7,032.] The 
whole fund in court belongs to the separate* 
estate of the bankrupt, Williams, and of 
course, upon general -principles of law, as 
well as the positive enactment of the four- 
teenth section of the bankrupt act of 1841, 
c. 9, the whole is, in the first instance, to be 
applied to the payment of the debts due to and 
proved by his separate . creditors; and as 
there is no surplus, the joint creditors of the 
firm, of which Williams is a partner, can 
take nothing. I shall direct a certificate to be 
sent to the district court accordingly. 

The certificate was as follows: "In the mat- 
ter of Henry B. Williams. It is ordered by 
this court, that the following certificate be 
sent to the district court: 'It is the opinion 
of this court, that, under the circumstances 
stated in the commissioner's report, the fund 
in court is exclusively distributable among the 
separate creditors of the said bankrupt, Wil- 
liams, and that there being no surplus, the 
joint creditors of the fii-m of E. Whiting & 
Co. are not entitled to any share in the said 
fund.' " 
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In re WILLIAMS et al. 

[1 Lowell, 406; i 3 N. B. R. 286- (Quarto, 74).] 

District Court, D. Massachusetts. 1869. 

Baxkruptcv— Dissolved Partn'ekship— Ikvolux- 

TARY Proceedings — Payment to Peti- 

TiosE.".— Acts of Bankkcptot. 

1. So long as partnership debts remain due 
and outstaodmg a join t petition in bankruptcy 

5 [Reported by Hon. John Lowell, LL. D., 
District Judge, and here reprinted by permis- 



^^I }^ brought by or against the partners, not- 
withstanding a dissolution of the partnership 

^fheffS ?d"?2,"54i:r^'' ^^'^ ^'' '''^^' ^^ 
[Cited in Monroe v. Upton, 50 N. Y. 597.] 

2. If the debtor agamst whom a petition in 
banki-uptey is pending is clearly insolvent, he 
cannot defeat the petition by tendering the pe- 
titioning creditor the amount of his debt. 

3. Where a conveyance is made with mtent 
to delay one creditor, it is an act of bankruptcy 
If Its necessary effect is to delay all the credit- 

^^■^^^J^^ Curran v. Munger, Case No. 3,487; 
?14?f ^^"^ ' ll'<332; Re Marter^ Idl 

4. Such an act may be declared on either as 
a -traudulent conveyance or as a concealment. 

[5. Cited in Re Redmond, Case No. 11,632/ 
to the point that a conveyance by one partner of 
individual property, even with intent to defraud 
firm creditor, or to prefer a firm creditor, will 
firm 1 ^^^ bankruptcy proceedings against the 

Petition against the defendants as partners 
under the firm of Granville Williams & Co., 
alleging that the firm owe more than three- 
hundred dollars, &e., and that the said G. W, 
&■ ■^- W. made a fraudulent conveyance of 
their property, and did certain other acts 
within section 39 of the statute [of 1867 (14 
Stat 536)]. The assets of the firm consisted 
of the machineiy, fixtures, and stock of a 
small paper-mill, and the leasehold estate on 
which the mill stood, and one credit of about 
three hundred dollars. On the 29th of March,. 
1869, tbe respondents conveyed all this prop- 
erty excepting the credit to their brother, 
Emory Williams, by a bill of sale, which wa& 
executed at about thi-ee o'clock, and recorded 
at five o'clock on that morning. In the course 
of the same morning they sent for a pei-son 
to whom they owed a debt of some sixty dol- 
lars, and gave him a note for three hundred 
dollars dated back about a month, with the 
agreement, which was carried out, that he- 
should sue and attach the only debt due then, 
which was for about three hundred dollars^ 
as above stated. It appeared that a creditor, 
one of these petitioners, had threatened to sue 
them by noon of that day unless they gave 
him security. It was admitted that the giving- 
the note and causing it to be sued were for 
the purpose of preventing an attachment by 
the petitioner, Roberts, but it was said that 
the real object of thus withdrawing the fund, 
was not to delay the creditors generally, but 
only Mr. Roberts, and that it was the purpose 
of the respondents to use the money to pay 
their worJunen. 

[This defense, if trae, will not avail. The 
act had a direct and neeessaiy tendency to 
defeat and delay creditors generally, though 
aimed at one only. The immediate result was 
to give the respondents the secret control of 
this fund, under the guise of an adverse at- 
tachment. It is impossible for the court to- 
go beyond that result and determine on doubt- 
ful evidence, or any evidence, that the par- 
ties intended, when the fund was illegally 
withdrawn from the ordinary reach of the 
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law, to apply it more beneficially than the 
law itself wouia apply it. This is a funda- 
mental principle of the law of fraudulent con- 
veyances. 

[It was urged that the conveyance amount- 
ed to a dissolution of the partnership, and 
that the court has no jurisdiction of a petition 
filed after a dissolution.] 2 

J. Spaulding, for respondents: (1) The peti- 
tioners have no standing in court, because the 
amount due one of them has been paid into 
court, and the other has less than two hun- 
dred and fifty dollars due him. (2) The con- 
veyance to the brother was for a valuable 
consideration, and disposed of all the prop- 
erty of the firm, and thus dissolved the part- 
nership, after which they cannot be proceeded 
against in one petition. (3) There is no sufQ- 
cient allegation that the fraud was joint, and 
related to the joint estate. (4) There is no 
sufladent evidence of a fraudulent intent. 

1. J. Cutter, for petitioners. 

LOWELL, District Judge. 1. The tender 
after suit brought will not bar the petition un- 
less the debt is the only one outstanding, or 
unless all other creditors consent, because the 
respondents are admitted to be insolvent, and 
the petitioners would have no right, knowing 
and relying on the insolvency, to accept pay- 
ment in full without the consent of all. The 
court cannot be a party to such a preference. 
If the insolvency were shown only by the 
dishonor of negotiable paper, and the respond- 
ents professing to be able to pay all their 
debts, should pay the note which had been 
lying over, the case might be different. 

2, I have often decided that so long as part- 
nership debts are outstanding the petition in 
bankruptcy may be joint. The words of sec- 
tion 36, that where two or more persons who 
are partners in trade shall be adjudged bank- 
rupt, &c., seem to point to an adjudication 
only while the partnership is still continuing, 
but when we examine the scope and pm*pose 
of the statute we find that a joint proceeding 
is equally useful and convenient to the proper 
winding up of partnership affairs, whether 
there shall have been a dissolution of the firm 
before the petition is filed, or only one which 
is operated by the proceeding itself. If the 
partners after a dissolution of the firm must 
always proceed separately, upon as many pe- 
titions as there are partners, great confusion 
will arise in marshalling the assets, and great 
and wholly needless expense in the adminis- 
tration of the bankruptcy. On general prin- 
ciples the firm continues to exist for all pur- 
poses necessary to the final liquidation of 
their affairs. And by analogy to actions at 
law or in equity as well as from considera- 
tions of expediency, it would seem that where 
partnership affaurs are to be wound up, the 
partners may join or be joined in one petition. 

2 [From 3 N. B. K. 286 (Quarto, 74).] 



If it were not so the partners would always 
huve it in their power to defeat one of the 
most important provisions of the law, that 
the creditors of the firm shall choose the as- 
signee. The decisions, 1 know, were not en- 
tirely uniform under the law of 1841; but 
the Massachusetts doctrine was that there 
may be a joint petition so long as joint assets 
remain to be distributed. McDaniel v. King, 
5 Cush. 469. And Judge Blatchford has inti- 
mated a concmTence in this view which ac- 
cords with the practice under our present law 
and with the reason of the case. In re Crock- 
ett [Case No. 3,402]. In my opinion a like 
result must follow if there are joint debts 
outstanding. It is for the benefit of the joint 
■creditors, so long as any remain, that the pro- 
ceedings should be joint, because they have 
the choice of the assignee. Whether there 
are any joint assets or not may often be dis- 
puted, and be the very question which an as- 
signee is needed to try, as would be the case 
here if all the property had been transferred, 
instead of nearly all; but the fact of joint 
creditors whose rights are to be protected, is 
easy of ascertainment, and when ascertained 
shows a necessity for joint action. It is a 
mere question of joinder of parties. And I 
Iiold now, as I have held before, that so long 
as joint debts remain outstanding and unset- 
tled, the proceedings, whether voluntary or 
involuntary, may be joint. In the present 
case there is no dispute that there were as- 
sets, because the credit of §300 was an out- 
standing partnership credit at the date of the 
petition. 

2 [The other objection is that the petition 
does not distinctly allege that the property 
and credit in question were vested in the 
firm. But considering the whole petition, I 
think it does sufficiently appear that the 
frauds which are set out as done by the two 
partners, were done in respect to the part- 
nership property. This is the fair and rea- 
sonable construction of the allegations. 

[The evidence concerning the bill of sale 
was not quite so clear as that relating to the 
attachment On the one side, it appears to 
have been made to a brother, and one not 
engaged in the business of a papermaker, 
and at an unusual hour; and on the other, 
that some money was paid to each partner, 
and a note or memorandum given for the bal- 
ance. As the allegation concerning the at- 
tachment is sustained, it will not be necessary 
to consider fiiis matter fully. I will only say 
that by our law a conveyance may be an act 
of bankruptcy in tlie grantors, although no 
fraudulent intent is known to. or participated 
in by the grantee, I have before had occa- 
sion to point out the important difference be- 
tween our statute and the English law in this 
respect. In our system the title of the as- 
signee relates only to the filing of the peti- 
tion and not to the act of bankruptcy, ex- 

2 [From 3 N. B. E. 286 (Quarto, 74).] 
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cepting when that act is the filing of a vol- 
untary petition. It follows that an adjudi- 
cation of bankruptcy does not, per se, affect 
the title of the purchaser. And the statute 
expressly says that if a person is adjudged 
a bankrupt for any conveyance, etc., the as- 
signee may recover the property, provided 
the person receiving the payment or convey- 
ance had reasonable cause lo believe that a 
fraud was intended, etc. I do not mean to 
say that this is, or is not, such a case. 

[One other matter arose accidentally. Nei- 
ther petitioner alone had a debt amounting to 
two hundred and fifty dollars. In' the course 
of the hearing the respondents paid into 
court, in pursuance of a tender made on the 
day before, the amount due to one of the peti- 
tioners, and professed a readiness to pay the 
other. This cannot defeat the petition. The 
debtors are confessedly insolvent now, and it 
would not be proper for the petitioners to 
accept payment in full at the expense of the 
other creditors. It has been always the law 
and practice here under the Massachusetts 
statute, to consider all partial settlements by 
insolvents as in themselves acts of bank- 
niptcy, and it is well understood that if a 
single creditor stands out, no arrangement 
can be made excepting through the bankinipt 
court. This is so well understood that no case 
has ever arisen or is likely to arise in this 
district which will call for an express deci- 
sion whether such an arrangement, however 
fairly intended, can be made. In this case 
the petitioners were well justified in refusing 
the tender.] - 

3. I consider that the fair construction of 
the petition is that the- frauds therein set out 
as having been committed by the two de- 
fendants were done by them as partners and 
in respect to the joint property. This being 
so, it only remains to inquire whether the ease 
is made out. The bill of sale was made at 
an unusual hour, and to a brother who was 
not engaged in paper-making, and it seems 
altogether probable that it was made on the 
part of the respondents with intent to with- 
draw the property from attachment. If so, 
it was an act of bankruptcy, although the 
grantee may have bought the property In 
good faith, and with no knowledge of the 
fraud, and though his title may be perfectly 
good as against the assignee in bankruptcy. 
If the evidence on this point is somewhat con- 
tradictory, jQt the second specification of 
fraud is fully made out. It is admitted that 
the debt due the respondents was assigned 
over by them to prevent its being attached 
by the garnishee process. Th6 immediate and 
necessary result was to delay the respondents' 
creditors, and it is not possible for a court 
to look beyond that result and determine on 
doubtful evidence or any evidence that the 
parties intended, when the fund was illegally 
withdrawn from the ordinary reach of the 

2 [From 3 N. B. B. 28G (Quarto, 74).] 



law, to apply it more beneficially than the 
law itself would apply it. This is a funda- 
mental rule of the law of fraudulent convey- 
ances. 

This act comes fairly within the language 
of the statute, "or shall conceal or remove 
any of his property to avoid its being at- 
tached," because this means not only the 
physical removal or concealment of a chattel, 
but the concealment of the actual title and 
position of property of whatever kind. O'Neil 
V. Glover, 5 Gray, 144. It is not declared on 
in the petition under that clause, but as the 
procuring, by insolvent debtors, of their prop- 
erty to be taken on legal process, with intent 
to give a preference, and this requires me to 
decide whether the respondents were insolv- 
ent on the twenty-ninth of March. It must 
be remembered that the well-settled meaning 
of insolvency under this act, in the ease of 
a trader, is an inability to pay his debts as 
they matm-e, and tried by this test the re- 
spondents were insolvent then as they are 
admitted to be now. This being so, the at- 
tachment would effect and must have been 
intended to effect a preference of the creditor 
with whom the scheme was made, and of 
the workmen too, if the intent were what it 
is said to have been. Adjudication ordered. 
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In re T^^LLIAMS. 

[2 N. B. R. 83 (Quarto, 28).] i 

District Court, D. South Carolina. 1868. 

Involuntaut Bankruptcy — Expenses of Suit — 

CON'TJllBUTIOS BT CUEDITOKS. 

A creditor's petition for an adjudication of 
bankruptcy against the estate of his debtor, is 
the same as a creditor's bill against a deceased 
insolvent. All creditors must contribute pro 
rata to the expenses of the suit. Whether coun- 
sel fee shall be allowed, as well as the measure 
of such fee, rests with the com-t, and is a ques- 
tion addressed to its equity. 
[Cited in Ex parte Jaffray, Case No. 7,170; 
Re Mead, Id. 9,364; Re Mitteldorfer, Id. U,- 
675; Re New York Mail Steamship Co., Id. 
10,208; Re Nounnan, 7 N. B. R. 22. CJuoted 
in Re O'Hara, Case No. 10,465. Cited in 
Re Schwab, Id. 12,498; Trustees v. Green- 
ough, 105 U. S. 534.] 

In bankruptcy. 

BRYAN, District Judge. The court, in this 
case, concurs in the conclusion and recom- 
mendation of the register, for the reasons stat- 
ed by him, and others which seem to have 
weight. The analogous case in which counsel 
fees are allowed in our state court, in chanceiy, 
is that of a creditor's bill against the insolvent 
estate of deceased persons. Now, in contem- 
plation of law, so far as his property is con- 
cerned, the banlu'upt is dead. He is no longer 
entitled to the control over it, or the distri- 
bution of it. It is assets in the possession of 

1 [Reprinted by permission.] 
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the court, to be aamiuistered by the agency of 
an assignee, for the equal benefit of all cred- 
itors—not prefeiTed and protected by liens— and 
such lien creditors secured in their liens, as in 
the case of an insolvent decedent's estate. 

In every successful prosecution c£ a suit in in- 
voluntaiT banlmiptey, the result is, that the de- 
fendant, declared, a bankrupt, is deprived of 
liis property, and it becomes an estate held for 
the benefit of his creditors. The creditor's pe- 
tition is inevitably in all sudi cases substan- 
tially a creditor's bill against a deceased insol- 
vent Such creditor is the champion, certainly, 
of all creditors, who, either at the time of the 
suit or after its successful prosecution, choose 
to avail themselves of its benefit They are at 
libertj', at any time, to come in and profit by it 
Shall they do so without making the pro rata 
contribution to the expenses of the suit, (as in 
our court of chancery,) which has secured them 
a share in the bankrupt's estate? And shall 
the creditor, who has (as in this case) rescued 
the estate and made the fund for the benett of 
the general creditors, be alone excluded from 
the common benefit? Shall he who is thus a 
common benefactor be made a martyr and a 
scape-goat? Shall he bear the whole burden 
and reap scarcely any— if any— benefit? Not, 
certainly, if the "bankrupt act" is foxmded in 
justice, and its policy is to be enforced. 

There is a very cogent reason why any single 
creditor should feel at liberty to prosecute with- 
out the fear of having his claim swallowed up 
by the expenses of the suit— even when success- 
ful. The act contemplates fraud, as the ground 
of prosecution, in a great variety of forms. 
Instant action by one creditor, in a precise 
locality, separated from all other creditors, and 
without opportunity of counseling with them, is 
neceS'Sary for the efficient administration of the 
law and the protection of the whole body of 
creditors. To wait for time for consultation 
would, in numerous instances, be to lose the 
golden moment, and let the fraudulent debtor 
go free. There should be no hindrance to any 
ereditov acting promptly under such circum- 
stances. 

On the contrary, he should be permitted and 
invited to play the part of champion of those 
in common interest with him— to become the 
guardian of those, who, fi'om ignorance or ab- 
sence, cannot take care of themselves. How 
can this be, when the paralyzing thought is 
ever present to his mind, that when he has 
maintained the justice of the act and secm-ed 
the beneficient ends contemplated by it, he is 
to be punished and net rewarded for his zeal, 
activity and vigilance? That when he has 
brought conviction to the fi-audulent debtor, 
and rescued property in the act of ti-ansition, or 
the debtor himself in the act of escape, he is to 
be mulcted for all his pains and expenses, and 
others, and not himself, reap the benefit of 
labor and sacrifice sanctioned by the act And 
let it be noted that it is only when successful 
that the petitioning creditor can ask his fellow 
creditors to contribute anything. He talces all 
the hazards of defeat It is only when suc- 
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cessful, and the creditors elect to share in the 
benefits of his success, he asks them in due pro- 
portion to share the cost of it— and thus equal- 
ize the benefit and burden. And he is paid out 
of an estate in which the banla-upt, as hi the 
case of an estate of a deceased insolvent, has 
no interest. F.or, as has been said before, the 
banla-upt, so far as his property is concerned, 
is as a deceased insolvent. His property has 
ceased to be his, and thenceforth is to be ad- 
ministered as an estate. 

Another important consideration, entei'ing in- 
to the determination of this question, is that 
the. measure of the counsel fee is not left to 
counsel and client Whether a fee should be 
allowed, and for what amoimt, is to be deter- 
mmed by the court, and is a question addressed 
to its equity. The judge, in coming to his con- 
clusion, is aided by the fact, that much of the 
labor to be compensated is done in his presence. 
Of this, the highest form of service, he is sup- 
•'losed to be a competent judge. If not fully in- 
formed, he takes counsel through the. proper 
officer of the coiul of the value of the whole 
services rendered. And he does not allow the 
fee unless satisfied that fuU value has been 
given hi the services rendered. The estate of 
the creditqi-s is thus protected against any pos- 
sible sinister speculations of client and counsel, 
or any innocent fanciful valuation that counsel 
might attach to their services, and clients might 
be disposed to allow, if permitted without re- 
straint to tax the estates of bankrupts. 

Upon very full consideration and after much 
deliberation, it is ordered that the report of Mr. 
Register Clawscn be confirmed. It is also or- 
dered that he report what, in his judgment, is 
a proper counsel fee in this cause, and that if 
there is any doubt upon the amount, that he 
take evidence upon the question and submit it 
with his judgment to the court 



Case No. 17,705. 

In re WILLIAMS. 

[2 N. B. R. 229 (Quarto, 79); 3 Am. Law. Rev. 
374; 1 Am. Law T. Rep. Bankr. 107, 113.] i 

District Court, D. Connecticut. 1868. 

Bankruptcv— Pkivate Debts— Subsequest Judg- 
ments. 

1. A judgment extinguishes the debt upon 
which it was foxmded, and constitutes a new debt. 
A judgment obtained after an adjudication of 
banlvruptcy is not provable against estate of 
bankrupt. 
[Cited in Re Montgomery, Case No. 9,731; Re 
Swift Id. 13,693. Approved in Re Gallison, 
Id. 5,203; Re Mansfield, Id. 9,049. Disap- 
proved in Re Hennocksburgh, Id. 6,367; Re 
Brown, Id. 1,975; Re Crawford, Id. 2,363; 
Re Yickery, Id. 16,930; Re Stansfield, Id. 
13,294.] 
[Cited in Bradford v. Rice. 102 Mass. 474; 
Conway v. Seamons, 55 Vt. 11; Moors v. 
Albro, 129 Mass. 12.] 

1 [Reprinted from 2 N. B. R. 229 (Quarto, 
79), by permission. 3 Am. Law Rev. 374, con- 
tains only a partial report.] 
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2. The trustee authorized to pay to the sheriff 
fifty dollars for the care and protection of the 
propeity from the time of obtaining the judg- 
ment. 

[Cited in Zeiber v. Hill, Case No. 18,206.] 
In bankruptcy. 

Johnson T. Piatt, for trustee, 
S. L. Warner, for attaching creditors and 
sheriff. 

SHIPMAN, District Judge. Tlie banknapt 
was a merchant in Portland, in this state, 
and on the 23d day of December, 1867, his 
goods were attached at the suit of L. N. 
Barlow & Co., by writ, whicb was returned 
to the superior court of Middlesex county, on 
the first Tuesday of February, 1868. On the 
8th of January, 1868, the banla-upt filed his 
petition in this court for the benefit of the 
bankrupt act, and on the 13th was adjudi- 
cated a bankrupt. Having decided to pro- 
ceed by way of a committee of creditors, a 
trustee was chosen on the 24th of February, 
1868, and on the 27th the choice was approv- 
ed by this court, and on the 29th, the estate 
of the bankrupt was duly transferred to the 
trustee. On the 6th of February, judgment 
was rendered in the superior court_in the suit 
of Barlow & Co., against the banisrupt, and 
on the 7th execution was issued. The amoxmt 
of the judgment was nine himdred and one 
dollars and forty-three cents debt, and ninety- 
one dollars and thirty-one cents costs of suit. 
On the 7th of Mai'ch,- the trustee applied to 
this court for an injunction to restrain the oifl- 
cer from selling the goods attached on the 
execution which he had levied. To this 
Hyde and Barlow & Co. were made parties, 
had appeared and filed an answer, claiming 
among other things, that the officer's fees, 
and his expenses incurred in the necessary 
care of the goods, was a lien on the goods in 
his hands. A hearing was had on this appli- 
cation before this court on the 29th of March, 
1868, and it was held: First. That the trans- 
fer of the estate of the bankrupt on the 29th 
of February, 1868, to the trustee, vested ttie 
title thereto in him, to the same extent as 
title vests in assignees under proceedings, 
when by the act the latter take the estate; 
and that this title relates back to the com- 
mencement of the proceedings in bankruptcy. 
Second. That on the transfer to the trustee, 
the attachment referred to was by operation 
of law dissolved. Third. That the levy of the 
execution, if not void at the time, became 
void on the transfer of the bankrupt's estate 
to the trustee, and therefore confers no right 
upon the officer to sell the property levied 
upon, and that he was bound to deliver the 
same to the trustee on demand of the latter. 
Fourth. That the fees of the deputy sheriff 
Hyde for the attachment, levy, and care and 
custody of the goods can be presented to th6 
trustee and proved, and before distribution of 
the avails of the assets of the bankrupt's es- 
tate, this court wiU pronounce upon the ques- 
tions of priority and lien on their being pre- 



sented in the usual way. Fifth. That the in- 
junction asked for issue. An application is 
now made for the com*t to determine these 
questions, and also the question whether the 
judgment debt in favor of L. N. Barlow & 
Co. is provable, and therefore entitled to a 
dividend out of the estate. 

The most important question is whether 
this judgment debt is provable against the 
estate of the bankrupt, and the judgment 
creditor has a right to a dividend thereon. 
This depends upon the question, whether it 
was an existing debt at the time of the ad- 
judication in bankruptcy. On this point the 
authorities are numerous and decisive. A 
debt upon which a judgment of law is found- 
ed is merged in that judgment, and extin- 
guished by it. The judgment constitutes a 
new debt, which takes its date from the time 
of the reeoveiy. The debt, therefore, of h. 
"N. Barlow & Co., upon which their suit was 
brought against the bankrupt, was extin- 
guished by the judgment which they obtained. 
It no longer existed. It has had no existence 
since the rendition of that judgment, and can 
never again be called into life. The judgment 
itself constitutes a debt, but it liad no ex- 
istence at the time of the adjudication of 
bankruptcy, and is not, therefore, provable 
against the bankrupt's estate. Holbrook v. 
Foss, 27 Me. 441; Pike v. McDonald, 32 Me. 
418; Sampson v. Clark, 2 Gush. 173; Kellogg 
V. Schuyler, 2 Denio, 72. There are other 
authorities in which the same pi'ineiple is 
recognized. Faxon v. Baxter, 11 Cush. 35; 
Carrington v. Holabird, 17 Conn. 530. It fol- 
lows that the debt in question is not provable 
against the estate of the bankrupt, and no 
dividend can be allowed thereon. 

It is not now necessary to decide whether 
the fees and expenses of the officer up to the 
time of the rendition of the judgment were a 
lien on this property which this court would 
respect and cause to be discharged, had no 
judgment been rendered in the superior court. 
These fees and expenses, up to the rendition 
of that judgment, were also merged and ex- 
tinguished in that judgment, and became 
part of the new debt. The goods, however, 
still remained in the custody of the officer 
after the attachment was dissolved and after 
the judgment was rendered. No formal de- 
mand was made by the trustee on the deputy 
sheriff till March 3, 1868, and then it seems 
that he continued to hold and care for them in 
virtue of an amicable understanding, imtil 
the deeisioa of this court, on the 20th of 
March last. It is shown that this custody 
was attended with some expense, which was 
necessarily incurred, and for which the sher- 
iff is entitled to be reimbursed, not as a debt 
provable against the estate, but as a part of 
the necessary expenses incident to its settle- 
ment. The trustee is, therefore, authorized to 
pay the sheriff, Arba Hyde, ^fty dollars and 
no more for the custody, care, and protection 
of this property after the 6th of February, 
1868. 
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Case No. 17,706. 

In re WILLIAMS. 
[14 N. B. R. 132.] 1 

Distiict Court, E. D. Michigan. March 27, 

1876. 

BAXKKUi'TCV—ATTAcniSG Creditors— Preferkbd 

Creditors — Estoppbi.. 

1.. An attaching creditor may intervene to con- 
test an adjudication upon the merits, as well as 
to claim the court has no jurisdiction of the case. 
[Cited m Re-Austm, Case No. 662; Re Jonas, 

Id. 7,442.] 
[Cited in Risser v. Hoyt, 53 Mich. 19S, 18 N. 
W. 618.] 

2. Creditors who have obtained a preference by 
& bill of sale from the debtor, are estopped to set 
up the execution of the same as an act of bank- 
ruptcy. 

[Cited in Re Kraft, 3 Fed. 893; Judson v. The 
Courier Co.. 8 Fed. 426.] 

3. Creditors who have taken possession of the 
entire propertj' of a debtor, under a general as- 
signment, or bill of sale, intended to prefer them, 
cannot set up the non-payment of a note as an 
act of bankruptcy. 

4. An attaching creditor, who intervenes to 
oppose an adjudication, may take advantage of 
any defense available to the debtor. 

[5. Cited in Re Sawyer, Case No. 12,394, to 
the point that one who has become a party to, 
or assented to, an act, cannot afterwards, for his 
own advantage, denounce the act as illegal.] 

On petition of William W. Crapo, attach- 
ing creditor, for leave to intervene and con- 
test the bankruptcy proceedings. 

A petition was filed against Blias G. Wil- 
liams on the 13th day of December, 1875, 
by a number of creditors, praying for his 
adjudication as a bankrupt, and setting 
forth, as acts of bankruptcy, the transfer of 
his property, by a bill of sale, to the Citizens' 
National Bank of Flint, and also the non- 
payment and suspension of commercial pa- 
per. On January 3, WiUiam W. Crapo, an 
attaching creditor, filed his petition, setting 
forth that on the 16th of October he took 
out a writ of attachment from the state 
court, and seized certain property of Wil- 
liams; that upon the same day a bill of sale 
was made by Williams to the Citizens' Na- 
tional Bank, and placed on file in the city 
clerk's office, but not until after the property 
covered by the bill of sale had been seized 
upon petitioner's attachment The bill of 
sale covers all the property of Williams lia- 
ble to execution. That two of the petitioning 
creditors were officers of the bank; that at 
the time the bill of sale was given, they and 
two others transferred their claims to the 
bank, and that the bill of sale was taken by 
the bank partly to secure the same; that at 
the tim^e of giving the said bill of sale, and 
also upon the day the creditors' petition -was 
filed, Williams was indebted in the amount 
of over forty-eight thousand dollars; that 
four hundred and thirty-five thousand feet 
of lumber in Williams' possession was 
claimed by other parties, who replevied it 

1 [Reprinted by permission.] 
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three days after the petitioner's attachment 
was taken out; and the day following the 
replevin, the bank, claiming this same lum- 
ber under its bill of sale, itself replevied the 
lumber back again; that petitioner obtained 
judgment, on the 21st of December, for two 
thousand two hundred and forty-nine dol- 
lars and thirteen cents, and immediately 
levied his execution upon the property, by 
virtue of which he now holds it. Petitioner 
further alleges that five of the creditors 
have undertaken to defeat his claim under 
the attachment, by asserting their lien un- 
der the bill of sale, and have combined -with 
Williams to procure an adjudication, and 
thereby work a dissolution of his attachment, 
and that the creditors' petition -was filed col- 
lusively and for that purpose. He further 
claims, and it is admitted, that, excluding 
these five petitioners, there are not the re- 
quisite number of creditors named therein; 
that these five, having procured or assented 
to the taking of the bill of sale, are estopped 
from setting up the assignment as an act of 
bankruptcy, and, holding their lien, are not 
proper petitioning creditors. He further sets 
up that the bank and one petitioner procured 
the bill of sale, and the transfer from Wil- 
liams to the bank, of all his property, money 
credits, and effects, to secure the payment 
of the note set out in the creditors' petition, 
the non-payment of which is alleged as an 
act of bankruptcy and that, by the taking of 
the' bill of sale by the bank, Williams was 
deprived of the means of paying the note, 
and the bank and Hamilton thereby ob- 
tained the .means of said Williams with 
which payment of said note could have been 
made within the forty days. He therefore 
claims that the petitioning creditors have 
no right to set up the non-payment of the 
note as an act of bankruptcy, and that said 
non-payment is not an act of bankruptcy. 
He further states that he has acquired a 
lien, by his attachment upon the property of 
the bankrupt, which will be destroyed by 
an adjudication, and prays that he may be 
let in to contest the proceedings. 

Griffin & Dickinson, for petitioning credit- 
ors. 

M, B. Crofoot and Alfred Russell, for inter- 
vening creditors. 

BROWN, District Judge, It has already 
been held by this court, in the case of Ber- 
geron [Case No. 1,342], that the attaching 
creditor has the right to intervene and con- 
test the jurisdictional allegation of the peti- 
tioner, as to the number and amount of cred- 
itors. All the cases up to that time are cit- 
ed in this opinion. Since then, however, the 
same question has been similarly decided by 
the district judge of the Eastern district of 
Wisconsin. In re Hatje [Id. 6,215]. It is 
claimed, however, by the petitioning credit- 
ors in this case that, although he may have 
the right to intervene to object to the juris- 
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diction, he cannot lie permitted to contest the 
case upon its merits; in other \p-ords, he 
cannot intervene for the purpose of showing 
that no act of bankruptcy has been commit- 
ted, and it is suggested that all of the cases, 
where an intervening creditor was permitted 
to appeal', turned upon the alleged want of 
jurisdictional allegation in the court, and that 
no authority is found for the position that 
he may intervene to put in issue the act of 
bankruptcy. On the contrary, however, in 
the case of Breivster v. Shelton, 24 Conn. 
140, the attaching creditor was permitted to 
come in and claim that the proceedings were 
collusive, as to him— precisely what is claim- 
ed in this case; and in Ee Mendelsohn [Case 
No. 9,420]. In the Case of Jack [Id. 7,119], 
the attaching cx-editor was permitted to con- 
test the question of merits. No distinction 
in principle is perceived; the attaching cred- 
itor has an interest to protect. By the adju- 
dication his attachment is ipso facto dissolv- 
ed, and he has a right to inquire whether an 
act of bankruptcy has in fact been commit- 
ted, as well as whether the court has juris- 
diction to entertain the petition. Underly- 
ing all the discussion upon this subject is the 
general principle of law, that no man shall 
be deprived of his property without the op- 
portunity of being heard. An assumption of 
this kind is at war with our whole system of 
jurisprudence. 

The question next arises whether the peti- 
tioning creditors are not estopped to claim the 
bill of sale set forth in the petition as a pref- 
erence, to be an act of banla-uptcy. The in- 
tervening petition sets forth (and for the pur- 
poses of this motion, it must be taken as true), 
that fom* of the petitioning creditors were offi- 
cers of the bank to which the bill of sale was 
made at the time the same was executed; that 
they and two others of the petitioners trans- 
f en-ed their claims set up in the petition to the 
bank; that said claims were held by the bank 
at tlie time the bill of sale was taken and con- 
stituted a part of the claim named in the bill 
of sale, which it was taken and intended to 
secure, and that said security was procured 
with the consent and at the instance of these 
creditors, and that they were not entitled to be 
represented in the petition. It f xu-ther sets forth 
that five of these creditors, acting for them- 
selves and the bank, have undertaken to defeat 
petitioner's claim, under his attachment, by as- 
serting their lien under the bill of sale, and have 
combined with Williams to procure an adjudi- 
cation and thereby to work a dissolution of 
his attachment lien. The law- is as well set- 
tled in bankruptcy as in equity, that the party 
who has become a party to, assented or taken 
benefit from a fraudulent conveyance, is es- 
topped thereby to claim the same as a fraud or 
an act of bankruptcy. A party cannot thus 
take advantage of his own wrong, as observed 
by Judge Leavitt in Re Langley [Case No. 11,- 
006]: "The well known doctrine of estoppel is 
undoubtedly applicable in- such a ea.se, if the 
facts justify its application. It would be elear- 
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ly in violation of a rule of good morals as well 
as of law, that one should give his assent and 
approval to an act, and afterwards, for his 
own advantage, denounce the act as illegal 
and immoral." In the Case of Schuyler [Id. 
12,4^], creditors who had assented to a trans- 
fer from a common law assignee for the bene- 
fit of creditors to another assignee, were held 
estopped from questioning the original as- 
signment. See. also, Spicer v. Ward [Id. 13,- 
241]; In re Massachusetts Brick Co. [Id, 9,- 
2o9J; Bamford v. Baron, 2 Term R, 594, note; 
Hicks V. Burfitt, 4 Camp. 235, note; Ex parte 
Kilner, Buck, lOi; Ex parte Cawkwell, 19 Ves. 
233; Back t. Gooeh, 1 Holt, N. P. 13. I think 
it entirely clear in this ease that the creditors, 
whose claims are secured by this biU of sale- 
would be estopped to claim its execution as^ 
an act of bankruptcy. 

The only other act charged is the suspension 
and non-payment of a note, dated July 15, 
1875, payable sixty days after date to the or- 
der of William Hamilton. The intervening pe- 
tition further sets up that the bank and the- 
petitioner Hamilton procured a transfer from 
Williams to the bank, of aU his property, mon- 
ey, credits and effects to secure the payment 
of this note, and that by such transfer Wil- 
liams was deprived of the means of paying the 
same, and the bank and Hiamilton thereby ob- 
tained tlie means with which payment of such 
note could have been made within the forty 
daj's, and therefore that the petitioning credit- 
ors have no right to set up the non-payment 
of the note as an act of bankruptcy; though it 
was clear that WiUiams could not, as against 
creditors not assenting thereto, set up the as- 
signment of his property for the benefit of 
creditors as an excuse for non-payment of his 
commercial paper, still I think the creditors 
who have prociu-ed such assignment, and 
thereby taken the means by which WilUams 
might reasonably be expected to pay the note, 
are as much estopped to claim the non-payment 
of the note as an act of bankruptcy as they 
are to claim the assignment itself to be such. 
But it is insisted, that, granting that the debt- 
or might claim these estoppels, the same de- 
fense cannot be made available in the hands 
of the intervening petitioner. The general rule 
is unquestioned, that only parties to a deed and 
those in privity with them, can be bound by it, 
or take advantage of the estoppel created by 
the instrument. Bigelow, Estop. 209. It only 
remains to inquire whether Crapo is a privy 
to the estate of the debtor within the meaning 
of the law. The term "privity" (Greenl. g 
1S9) "denotes mutual or successive relation- 
ship to the same acts of propertj'." Such re- 
lationship may be cast upon the privy by the 
voluntary act of the party, or by the act of 
the privy himself, proceeding in hostility to 
the party. Privies in estate exist where there 
is a mutual or successive relationship to the 
right of propertj', not occasioned by descent oj* 
by act of law. Freem. Judgm. § 162. Privies 
in estate are simply distinguished from stran- 
gers? and the manner in which the party be- 
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came a privy, so long as the relationship ex- 
ists, is of no moment. In the case of Parker 
V. Crittenden, 37 Conn. 148, the plaintiff 
bought a hack in the possession of a third 
person as belonging to him. The real owner 
was present and assented to the sale. Subse- 
quently it was attached as his, in the hands 
of the plaintiff, who now brought replevin. 
The court held him entitled to recover. The 
defendants, it was remarked, by claiming 
through the owner under attachment, were 
privies in the estate with him, and bound by 
the same estoppel. See, also, Bigelow, Estop. 
p. 493, etc. Similar questions have fre- 
quently arisen under the usury laws of the 
state of New Yorlt. In the case of Dix v. Van 
Wyck, 2 HiU, 522, it was held that, although 
a deed or contract cannot be avoided for usury 
by a mere stranger to the transaction, a judg- 
ment creditor, by selling the property of his 
debtor on execution, might place himseK in 
the situation of a privy, and contest the valid- 
ity of any prior lien affected by usury. The 
case was replevin against a sheriff for goods 
taken on execution, the plaintiff claiming un- 
der a prior mortgage, executed by the judg- 
ment debtor; and it was held that the sheriff 
might show the mortgage usurious as a de- 
fence to the action. The court observes that 
"tlie purchaser under a judgment and execu- 
tion, is an assignee by operation of law, and 
so stands in legal privity with the judgment 
debtor. We have not been referred to any 
case, nor have we met with one which denies 
that an execution creditor may seize and sell 
the property of his debtor, and thus try the 
validity of any prior charge or incumbrance 
on the ground of usury." Similar views were 
expressed by the chancellor in the case of Post 
V. Dart, S Paige, 6*40, where it is observed that 
"a usurious mortgage is void, not only as to 
the mortgagor, but as to all other persons who 
succeed to his. rights in the mortgaged prem- 
ises, either by the operation of law or other- 
wise. A judgment creditor, therefore, whose 
mortgage becomes a legal lien upon the whole 
interest of the mortgagor In such premises, 
may buy and seU and purchase under his 
judgment, obtain a perfect title to the land, 
and may then enjoy the same as f uUy" as the 
judgment debtor might have done had he con- 
tinued to be the owner." In Mason v. Lord, 
40 N. y. 476, it was held an assignment of a 
lease absolute on its face but in fact given as 
security for a usurious loan might, in the 
hands of a purchaser of such lease from the 
usurious assignee, with notice that the original 
assignment was security for a loan, although 
without notice of its usurious character, be 
avoided for usury by a judgment creditor of 
the original lessee. All those cases were re- 
viewed in Carow v. Kelly, 59 Barb. 239, where 
It was held a chattel mortgage could be avoid- 
ed for usury by a judgment or execution cred- 
itor of the mortgagor. The general doctrine 
was there asserted that a person who, like an 
execution creditor, asserts a lien upon mort- 
gaged property. Is not a stranger, within the 
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meaning of the rule; that the defence of usury 
is a personal one, and cannot be pleaded by 
one having neither privity of. estate nor of 
blood with the borrower, that is to say, by a 
mere stranger. As the intervening petitioner 
claims title to the property in question by an 
attachment duly levied upon it, I think he 
stands in the relation of a privy and may take 
advantage of any defence available to the 
debtor, and his motion for leave to intervene is 
therefore granted. 



Case 3Sro. 17,707. 

In re WILLIAMS et al. 

[3 Woods, 493.] i 

Okcuit Com:t, N. D. Georgia. Sept. Term, 187G. 

Baskrdptot— Partnerships. 

Where the same partners carry on tlie same 
business at different places, under different part- 
nership names, there are not two distinct firms; 
the assets of both nominal firms are equally ap- 
plicable to the payment of all the creditors of 
both. 

[Cited in Campbell v. Colorado Coal & Iron Co. 
(Colo. Sup.) 7 Pac. 292.] 

Petition of review filed by the assignee in 
bania-uptcy. The facts shown by the record are 
as follows: James J. Williams, of Atlanta, 
Georgia, and R. R. Anderson, of Loudon, 
Tennessee, composed the firm of J. J. Wil- 
liams & Co., and carried on business in At- 
lanta, Georgia. The same persons composed 
the firm of Anderson & Williams, and carried 
on the same business in Loudon, Tennessee. 
The partners, under the firm name of J. J. 
WiUiams & Co., filed their petition _in bank- 
ruptcy in the district court of the United 
States for the Northern district of Georgia, 
and included in their petition the firm of An- 
derson & Williams. There was a fund in the 
hands of the assignee, and the question was 
presented by the petition of review, how 
ought these assets to be distributed? The 
assignee claimed that there was in fact but 
one firm, and that the assets should be dis- 
tributed pro rata between the a'editors of J. 
J, Williams & Co. and Anderson & Williams. 
On the other hand, it was claimed by the 
creditors of J. J. WiUiams & Co., that there 
were two distinct firms, and that the assets of 
each should be applied to the payment of the 
creditors of each. 

P. L. Mynatt, for petitioners. 
No counsel opposed. 

WOODS, Circuit Judge. Where parties agree 
to transact business jointly under a con- 
tract to share in the profits, the name or firm 
which they use is arbitraiy and conventional. 
They may use the name of both or of one alone, 
or any distinct designation by which all of them 
will be bound as if all their names were used. 
They may trade under different firm names at 
different places, but it will be all one partner- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.] 
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ship: Baring v. Grafts, 9 Mete. (Mass.) 3S0; 
Gage V. Rollins, 10 Mete. (Mass.) 348; Ex 
pai'te St. Barbe, 11 Ves. 413. To hold tlmt 
where the same pei"sons, cariying on the same 
business under two different firm names, the 
creditors holding claims nominally against one 
firm, are entitled to he first paid out of the 
assets held imder that firm name, is in effect 
to decide that there are two partnerships, and 
that one of these partnerships may hold a claim 
against the other. But it has been held other- 
wise. Where all the partna-s are the same and 
they carry on the same business under differ- 
ent partnership names, they are the same firm, 
and the assets of both nominal firms are equal- 
ly appUeable to the payment of all the creditors. 
Colly. Partn. §§ 1000, 1003, 1004. See, also, 
Buekner v. Caleote, 28 Miss. 586, 587; In re 
Vetterlein, [Case No. 16,927]. On these au- 
thorities and principles I must hold that all 
the assets of J. J. Williams & Co. and Ander- 
son & Williams are to he applied pro rata to 
the payment of all their creditors. 



Case No. 17.708. 

WILLIAMS' OASE.i 

nVhart. St. Tr. 652; 4 Hall, I^aw J, 461; 2 
Cranch, 82, note; Nat. Mag. No. 3, p. 254.] 2 

Circuit Court, D. Connecticut. Sept., 1799. 

Citizenship— BxpATRTATios — Citizen Engaging 
IN War against Friendly Nation. 

[1. A citizen of the United States cannot ex- 
patriate himself without the consent of his gov- 
ernment; and no consent is to be implied from 
the policy of the United States to permit the 
naturalization of foreigners without inquiring 
whether their allegiance to their native countries 
has been dissolved.] 

[Cited in Henfield's Case, Case No. 6,360.] 

[2. Therefore a native American who has be- 
come naturalized under the laws of France still 
remains subject to indictment in the United 
States courts, for serving on a French privateer 
engaged in committing hostilities against a pow- 
er at peace with the United States.] 

The indictment charged, that Isaac Wil- 
liams, of Norwich, in the county of New 
London, in said district of Connecticut, a 
citizen of this United States, did, without 
the jurisdiction of any particular state, viz: 
at Guadaloupe, in the West Indies, on or 
about the twentieth day of February, A. D. 
1797, he, the said Isaac Williams, then being 
a citizen of the United States, accept from 
the republic of France, a foreign state, and 
then enemy to the king of Great Britain, and 
at open war with said king— said king then 
was, and ever since hath been, in amity 

1 The report in the test is substantially taken 
from the Connecticut Courant of September 30, 
1799, the record having been resorted to, in ad- 
dition, for the purpose of giving greater precision. 
The charge of the chief justice is the same with 
that given in 1 Tuck. Bl. pt. 1, append. 436, 
and in 3 Wheat. [16 U. S.] 82, with the excep- 
tion that the omissions in the latter reports are 
supplied in the text. 

2 [2 Cranch, 82, note, contains only a partial 
report.] 



with said United States— a commission and 
instructions to commit acts of hostility and 
violence against the said king and his sub- 
jects, all of which is contrary to the twenty- 
first article of the treaty of amity, com- 
merce, and navigation then existing between 
Great Britain and the said United States, &c. 

On the trial, it was admitted on the part of 
Williams that he had committed the acts 
alleged against him in the indictment, but, 
in his defence, he offered to prove that, in 
the year 1792, he received from the consul- 
general of the French republic, "a warrant, 
appointing him third-lieutenant on board the 
Jupiter, a French seventy-four gun ship; 
that, pursuant to this appointment, he went 
on board the Jupiter, and took the command 
to which he was appointed; that the Jupiter 
soon after sailed for France, and arrived at 
Kochefort, in France, in the autumn of the 
same year; that at Kochefort he was duly 
naturalized in the various bureaux in that 
place, the same autumn, renouncing his al- 
legiance to all other countries, particularly 
to America, and taking an oath of allegiance 
to the republic of France, all according to 
the laws of said republic; that immediately 
after said naturalization he was duly com- 
missioned by the republic of France appoint- 
ing him a second-lieutenant on board a 
French frigate called the Charont; and that 
before the ratification of the treaty of amity 
and commerce between i±ie United States 
and Great Britain, he was duly commission- 
ed by the French republic a second-lieuten- 
ant on board a seventy-four gun ship, in the 
service of said republic; and that he has 
ever continued under the government of the 
French republic down to the present time, 
and the most of said time actually resident 
in the dominions of the French republic; 
that during said period he was not resident 
in the United States more than sis months, 
which was in the year 1796, when he came 
to this country for the purpose merely of 
visiting his relations and friends; that, for 
about three years past, he has been domi- 
ciliated in the island of Guadaloupe, within 
the dominions of the French republic, and 
has made that place his fixed habitation, 
without any design of again returning to 
the United States for permanent residence. 
The attorney for the district conceded the 
above mentioned statement to be true; but 
objected that it ought not to be admitted 
as evidence to the jury, because it could 
have no operation in law to justify the pris- 
oner in committing the facts alleged against 
him in the indictment- This question was 
argued on both sides by Mr. Pierpont Ed- 
wards for the United States, and Mr. David 
Daggett for the prisoner. 

Judge LAW (District Judge) expressed 
doubts as to the legal operation of the evi- 
dence; and gave it as his opinion, that the 
evidence, and the operation of law thereon, 
be left to the consideration of the jury. 

Judge ELLSWORTH, the Chief Justice of 
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the United States, stated his views nearly in 
the following language: 

The common law of this country remains 
the same as it was before the Revolution. 
The present question is to he decided by two 
great principles; one is, that all the mem- 
bers of civil community are bound to each 
other by compact. The other is, that one of 
the parties to this compact cannot dissolve it 
by his own act. The compact between our • 
community and its members is, that the com- 
munity will protect its members; and on the 
part of the members, that they will at all 
times be obedient to the laws of the commu- 
nity, and faithful in its defence. This com- 
pact distinguishes our government from 
those which are founded in violence or 
fraud. It necessarily results, that the mem- 
bers cannot dissolve this compact, without 
the consent or default of the community. 
There has been here no consent— no default. 
Default is not pretended. Express consent 
is not claimed; but it has been argued, that 
the consent of the community is implied by 
its iK)licy— its conditions, and its acts. In 
countries so crowded with Inhabitants that 
the means of subsistence are difficult to be 
obtained, it is reason and policy to permit 
emigration. But our policy is different; for 
our country is but sparsely settled, and we 
have no inhabitants to spare. Consent has 
been argued from the condition of the coun- 
try; because we were in a state of peace. 
But though we were in peace the war had 
commenced in Europe. We wished to have 
nothing to do with the war; but the war 
would have something to do with us. It has 
been extremely difficult for us to keep out of 
this war; the progress of it has threatened 
to involve us. It has been necessary for our 
government to be vigilant in restraining our 
own citizens from those acts wliieh would 
involve us in hostilities. The most vision- 
ary writers on this subject do not contend 
for the principle in the unlimited extent, that 
a citizen may at any and at all times, renounce 
his own, and join himself to a foreign coun- 
try. Consent has been argued from the acts 
of onr own government^ permitting the natu- 
ralization of foreigners. When a foreigner 
presents himself here, and proves himself to 
be of a good moral character, well affected 
to the constitution and government of the 
United States, and a friend' to the good order 
and tappiness of civil society; if he has re- 
sided here the time prescribed by law," we 
grant him the privilege of a citizen. We do 
not inquire what his relation is to his own 
country; we have not the means of knowing, 
and the inquiry would be indelicate; we leave 
him to judge of that. If he embarrasses 
himself by contracting contradictory obliga- 
tions the fault and the folly are his own. 
But this implies no consent of the govern- 
ment, that our. own citizens should expatri- 
ate themselves. Therefore, it is my opinion 
that these facts which the prisoner offers to 
prove in his defence, are totally irrelevant; 



they can have no operation in law; and the 
jury ought not to be embarrassed or trou- 
bled with them; but by the constitution of 
the court the evidence must go to the jury. 

The cause and the evidence were accord- 
ingly committed to the jury. The jury soon 
agreed on a verdict, and found the prisoner 
guilty. The court sentenced him to pay a 
fine of one thousand dollars, and to suffer 
four months imprisonment. 

The defendant was also indicted before the 
court,, for having on the 23d of September, 
1797, in a hostile manner, with a privateer 
commissioned by the French republic, at- 
tacked and captured a British ship and crew 
on the high seas, contrary to the twenty-fixst 
article of the treaty between the United 
States and Great Britain, said WiUiams be- 
ing then a citizen of the United States, the 
French republic being then at war with the 
king of Great Britain, and^ said king being in 
amity with the United States. Williams' de- 
fence on the first indictment being of no 
avail, and having no other defence to this, 
he pleaded guilty. 'The court sentenced him 
to pay a fine of one thousand dollars, and to 
suffer a further imprisonment of four 
months. 

NOTE. Cobbett, oa July 19, 1799, thus no- 
ticed the proceedings which led to this trial: 
"Williams, the American Traitor. — St. Johns, An- 
tigua, May 1. The ship William, Captain At- 
kinson, from Lancaster and Cork, bound to this 
island, has been talien and carried into Point Sl 
Petre. She sailed from Cork on the 14th ult.; 
and on the 17th, lat. 7° N., and long. 59° 30' 
W., in company with the shiij Betsy, Captain 
li'leek, from Glasgow, fell in with a French pri- 
vateer schooner of 10 guns, full of men, mostly 
Americans, and commanded by one Williams, an 
American. The privateer immediately attacked 
the Betsy, which after some resistance, struck, 
and was sent off for Guadaloupe; after which an 
engagement commenced between the William and 
the privateer, and contmued for five hours, when 
the latter was obliged to sheer off, A gentle- 
man from the West Indies, who lately had the 
misfortune to be taken by the French, assures us 
that he is personally acquainted with. Williams, 
whose Christian name is Isaac, a native of Nor- 
wich, state of Connecticut; and that he has treat- 
ed some of his countrymen, that fell into his 
hands, witli the greatest barbarity." 

Mr. Chauncey Goodrich, in a letter to Mr. Wol- 
cott. Sept 28, 1799 (2 Gibbs, Admin, of Wash. 
& Ad. 266), says: "Isaac Williams, the noted 
privateersman, has been tried on two indict- 
ments, on one of the articles of the British treaty, 
for accepting a commission and committing hos- 
tilities against the British. He offered, in evi- 
dence, residence in France since 1792 (except be- 
ing here on a visit five months), and an act of 
naturalization; both were objected to as not be- 
ing relevant, on the ground of his being an Ameri- 
can by birth, and his allegiance unchangeable. 
Judge Law was for admitting it. Judge Ells- 
worth decided against the admission; so it went 
to the juryj who found him guilty. So much for 
naturalization acts. He is sentenced to pay a 
fine of one thousand dollars on each indictment, 
and suffer imprisonment, on each, four months. 
A bill is found against Holt, the Bee man. The 
Jacobins are impudent and cross. They think 
they gain ground: they are mistaken." 

The question raised in the text, whether a citi- 
zen may, in any manner, without the consent of " 
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his gOTernment, c^st off his allegiance to his na- 
tive country, is one which has risen in this conn- 
try to more than theoretical importance. The 
very liberal pohcy of our naturalization laws, in 
the domestication of foreigners, has necessarily 
a tendency to render complicated and conflict- 
ing their duties to their native and their adopted 
countries. Occasions must necessarily arise when 
inconsistent claims to the services and the obedi- 
ence of the same individuals will be put forward. 
One of the chief causes of the war of 1812, was 
the disregard paid, by the British government, to 
the naturalization of British subjects in this 
country. Within a very short period, the mat- 
ter has been again agitated in the masterly dis- 
patches of Mr. Buchanan, arising from the deten- 
tion of Bergen and Ryan, during the late insur- 
rection in Ireland. The claim of the United 
States for the release of these parties was found- 
ed on the assumption that, as naturalized citizens 
of this country, they were no longer subject to 
the jurisdiction of England. The tendency of the 
public mind in tliis country is unquestionably in 
favour of the right of expatriation. The extrava- 
gant extent to which the doctrine of perpetual 
allegiance has been at times carried in England; 
the grievances suffered by us from the practical 
operation of the English rule during the early 
part of this century, and the somewhat migratory 
habits of our people, have rendered the doctrine 
distasteful; while the apparent inconsistency with 
our system of naturalization, and the imiform 
encouragement afforded by the government to 
emigration, have been thoxight to preclude its 
adoption by the courts. It has also, as has been 
seen, been opposed by very high authority in the 
cabinet and in congress. But whatever may be 
the popular feeling on the subject, the question, 
as far as judicial decision extends, seems settled 
in accordance with the view expressed by Chief 
Justice Ellsworth in the text, as well as that 
hinted bv .Judge Wilson, in Henfield's Case [Case 
^0. 6,360], viz.: that no citizen of the United 
States can throw ofE his allegiance, without the 
consent of congress. 

The common law maxim is, "Nemo potest 
exuere patriam, nsc debitum ligeantiee ejurare;" 
that no one may throw off his country or abjure 
his allegiance. Story's Case, Dyer, 29Sa; 1 Bl. 
Comm. 370; 1 Hale, P. 0. 68. This rule, found- 
ed on the feudal relation of lord and vassal, 
stampg upon any one born within the British 
kingdom, so indelibly the character of a British 
subject, that no act on his part can relieve him 
from its consequent duties. Entering into a for- 
eign service without leave of the sovereign, or 
refusing to leave such service when required by 
proclamation, is a misdemeanour. 1 Bast, P. 0. 
81. No matter how solemn a mode of adjuration 
is adopted, the subject is still liable to punish- 
ment for offences against the government. The 
case of Aeneas Macdonald is an illustration of 
the severi^ of the rule. Aeneas Macdonald was 
a native of Scotland. At a very early period he 
had been taken to France; had passed there all 
the earlier portion of his life; and had entered 
the service of the king of France. He took part 
in the rebellion of 1745, and served under the 
Pretender at Gulloden. Being taken after that 
battle, he was indicted for high treason. He 
claimed the treatment due by the laws of war to 
an aUen enemy. But the judges all held, that 
notwithstanding his removal to France, he still 
remained a subject, and the jury found him guilty 
of high treason. He was afterwards pardoned 
by George II., on condition of leaving the king- 
dom, and never again bearing arms against it. 
Fost. Cr. Law, 59. The publicists, in general, 
speak rather vaguely on the subject, and perhaps 
somewhat confound tiie right of emigration and 
the right of expatriation, in themselves distinct. 
Grotius (book 2, c. 5, § 24) speals of the right 
to leave the state at pleasure, as a natural right, 
but subjects it to the provisos, that we ought not 
to go out in troops or large companies; nor where 
there is a large public debt, without paying our 
proportion; nor when the state is engaged in 



war, or involved in difBculties of any kind. 
Wiequefort (de I'Ambassadeur, c. 11), in dis- 
cussing the question whether a prince may employ 
foreigners in service in their native couutiy, 
which he answers in the affirmative, asserts, that 
the citizen has a perfect right to emigrate; and 
that a complete severance of all ties with his 
native country will be effected by the taking 
an oath of allegiance to a foreign country. Bur- 
lama qui is more definite in his remarks: He 
says (book 2, p. 2, c.5, § 125): "It is a right inher- 
ent in all free people, that every man should have 
the liberty of removing out of the commonwealth, 
if he think proper. In a word, when a person 
becomes a member of a state, he does not there- 
by renounce the care of himself and his own pri- 
vate affairs. Thus, the subjects of a .state can- 
not be denied the liberty of settling elsewhere, in 
order to procure those advantages which they 
do not enjoy in their native country." He then 
goes on to qualify the exercise of this right in 
certain instances. Expatriation, he considers, 
should not take place without the permission of 
the sovereign, though he, on his part, ought not 
to refuse it without important reasons; nor at an 
tmseasonable juncture; nor when the state is par- 
ticularly interested in his remaining at home; 
nor if there be any provision on the subject in the 
laws of his country, for he argues, "we have con- 
sented to those laws, by becoming members ot 
the state." The most systematic and practical, 
on this subject, of these writers on political law 
is Vattel. He asserts an absolute right in the citi- 
zen to emigrate, where he is unable to procure 
subsistence in his native country; if the body 
of tiie society, or he who represents it, fails to 
discharge its obligations towards him; or, if the 
major part of the nation attempt to enact laws 
in relation to matters in which the social com- 
pact cannot oblige any one to submission, as in 
mattei-s of religion. He claims for him a quali- 
fied right, where it is not advantageous to remain, 
to quit his country, on making it a compensation 
for what it has done in his favour: provided it 
be not at such a juncture that he cannot leave 
it without visible injury, and that all municipal 
regulations on the subject be complied with. But 
the opinions of these jurists, whatever weight 
they may have from the names attached to 
them, are obviously, in their naked state, but 
imperfect rules of guidance. It will not be 
found that, in their fall extent, they have been 
followed in the codes of any state in modern 
times. Mr. Whewtll, one of the latest and most 
judicious writers, indeed, (Elem. Mor. v. ii. p. 
394,) asserts that no practical legislation has 
recognized that theoretical view which permits 
any man, on coming of age, to choose a country 
for himself. His country, he says, is his moth- 
er, in spite of him. Perfect freedom of inter- 
course, and mutual citizenship, existed among 
the different states of Greece; but whether any 
restriction was laid on emigration beyond these 
limits, is not known. The numerous colonies 
which proceeded thence, would seem to negative 
the supposition. The Roman law on this sub- 
ject is not very clear or definite. Cicero, in his 
oration for Balbus (c. 13), boasts that the free- 
dom of the Roman citizen was such that neither 
could he be exiled from, nor compelled to remain - 
in, the republic against his consent. This power 
of r'etaining or throwing off at pleasure rights ac- 
quired, he calls the firmest foundation of Roman 
liberty. "Nequis invitus civitate mutetur: neve 
in civitate maneat invitus. Hjee sunt enim 
firdamenta firmissima nostrse liberatis, sui quem- 
que juris et retinendi et dimettendi esse do- 
minum." The jus post liminii was denied to 
those who preferred remaining in the country of 
their capture; and the Digest illustrates this 
point by the example of Regulus, lib. 49, tit. 15, 
1, 3. No one, however, could be the citizen of 
two states; if he adopted another allegiance, he 
was obliged to give up that to Rome. Cic. pro 
Balb. 28; Cic. pro. Csecina, 36; Heinecc, Ant. 
Rom. Jur. App. lib. 1, c. 1, § 72. A different rule 
prevailed at a later period, as regards the Muuici- 
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pia of Italy. Though the libei-ty of changing his 
residence was not denied to the Municipes, yet 
his former obligations still reuaained, and he by 
emigration became subject to the burthens of two 
governments instead of one. The claims of his 
place of origin could in nowise be thrown aside. 
"Cum te Byblium origine, incolem apiid Beritiim 
esse proponas, merito apud utrasque civitates 
muneribus fungi compelleris." Code, lib. 4, tit. 
38, I. 1. "Origine propria neminem posse Tolun- 
tate sua eximi manifestum est." Id. 1. 4. See 
also, Dig. lib. 50, tits. 1, 2. See 1 aiich. Hist. 
France, 49, 54. "While the feudal system pre- 
vailed, this right could not have existed, as the 
relationship between lOrd and vassal could not 
be dissolved but by mutual consent. One of the 
earliest practical illustrations of the principle, in 
modern Europe, was the execution of General 
Patkul by Charles XII. Patkul was a native 
of Livonia, a province of Sweden, but had quitted 
his country when twelve years of age. He had 
distinguished himself in the service of the king 
of Saxony. He determined to remain there, and 
with the consent of his former sovereign, and in 
time of peace, sold his former possessions in Livo- 
nia. Afterwards, he was taken prisoner in an 
engagement between the Swedes and the Sax- 
ons. He was condemned and executed for the 
crime of treason by the orders of Charles. Vattel 
blames the conduct of the Swedish monarch as 
contrary to every principle of justice, contending, 
with some show of reason, that whatever may be 
tlie abstract doctrine on the subject, Charles had, 
by permitting Patkul to sell his estates, and to 
remain in the army of the king of Saxony, con- 
sented to his expatriation. The Code Napoleon 
has provided expressly for the case. There are 
three means by which a native of France maybe 
de-naturalized and deprived of the rights of 
citizenship: 1st. By naturalization in a foreign 
country. 2d. By acceptance, without authority 
of the government, of an office in any other state. 
3d. By domiciliation in a foreign country with- 
out intention of return. From this last is ex- 
cepted a domicile for the purposes of commerce. 
Notwithstanding these provisions, no Frenchman 
may, under any circumstances, bear arms 
against his native country, without subjecting 
himself to the penalties of treason. Pailliet, 
Man. de Droit Francais, 17. In Spain, in the 
time of Wicquefort, there was a custom permit- 
ting any one to remove from the kingdom at his 
pleaeure, and to throw off, entirely, all allegiance 
to his sovereign. Wicquefort, supra. In Russia, 
on the contrary, no one can leave the empire 
without permission from the emperor, and all 
subjects in a foreign country are liable to be re- 
called at any moment. 

Having thus, cursorily, glanced at the question 
as it has been considered in other countries, we 
will proceed to detail its history in the United 
States. That the king of England refused to 
permit the naturalization of aliens in the colonies, 
was one of the causes of complaint enumerated 
in the Declaration of Independence. Before the 
adoption of the constitution, two states, Penn- 
sylvania and Virginia, had provisions in their 
constitution and laws in favor of the right of 
emigration. These provisions were considered as 
destroying the common law rule. Murray t. 
M'Carty, 2 Munf. i}93; Jackson v. Burns, 3 
Binn. 83. That rule, therefore, in 1789, was 
not the law of all the states that adopted the 
constitution, which seems to negative the idea 
that the principle was adopted at the formation 
of our federal government, as part of the com- 
mon law recognized universally in the states. 
The diversity prevailing in the colonies and states, 
prior to 1789, would afford strength to the argu- 
ment that, in the national government, the com- 
mon law rule of perpetual allegiance did not pre- 
vail. Sandford, V. C, in Lynch t. Clarke, 1 
Sandf. Ch. 583-658. In several of the states, 
since the adoption of the constitution, decisions 
affirmative -of the right of exnntriation have been 
pronounced. In Murray v. M'Carty, ut supra, the 



court of appeals held this right to be" original and 
indefeasible, and the statute which enunciated 
it to be merely an affirmance of an immutable 
principle. In Jackson v. Burns, ut supra. Chief 
Justice Tilghman considers the English doctrine 
to be inconsistent with the constitution of Penn- 
sjdvania. Tne court of appeals of Jlentueky 
in Alsberry v. Hawkins, 9 Dana, 178, asserted 
expatriation to be a fundamental doctrine, and 
that the citizen, where there is no statute regula- 
tion on the subject, may in good faith adjure 
his allegiance. There are, however, restrictions 
under which the power is to be exercised. Where 
a person, who was appointed consul to a foreign 
port, declared, before he left the country, that 
he intended to resign his consulate and settle in 
a foreign country, it was held that this was held 
not sufficient evidence of expatriation. Wood- 
ridge v.-Wilkins, 3 How. (Miss.) 360. The 
mere taking^ of an oatli of allegiance in a foreign 
country, without a bona fide change of domi- 
cile, is no abjuration of the country of birth. 
Fish V. Stoughton, 2 Johns. Cas. 407. It is thus 
possible to have two allegiances co-extensive in 
duration. See, also, Lynch v. Clarke, ut supra. 
On the other hand, in Massachusetts, the common 
law rule is said by Chief Justice Parsons to ex- 
ist in its fullest extent. Ainslie v. Martin, 9 
Mass. 461. But, it is obvious, that whatever be 
the legislation or decisions in the states, these 
cannot affect or furnish a rule for the federal 
government The allegiance due to the Qnited 
States is a paramount one, and cannot be affect- 
ed by the discharge of that due to a state. Tal- 
bot T. Jansen, 3 Dall. [3 U. S.] 133. In the case 
of State V. Hunt, 2 Hill (S. 0.) 1, the ques- 
tion to whom the allegiance of the citizen was 
due in the first instance was very thoroughly dis- 
cussed, and a majority of the court of appeals of 
South Carolina decided that the allegiance due to 
the United States, was paramount to that due 
to the state. Allegiance, it is to be remarked, 
was put in this case on no feudal ground, but en- 
tirely in the light of obedience owing to each gov- 
ernment to the extent of its constitutional pow- 
ers. The same principle as that enunciated in 
the previous case, was affirmed with less hesita- 
tion by Sandford, V. C, in Lynch v. Clarke, ut 
supra, where it is declared, after a review of the 
authority, that the United States alone can de- 
termine \ipon alienage or citizenship, and can 
alone bind or loose the tie of allegiance. 

The first decision in the United States courts 
on this subject, was made by .Tudge Bee of 
South Carolina of the district court of the Unit-, 
ed States in that district, in Jansen v. Fraw 
Christiana Magdalena [Case No. 7,216]. It was 
there determined, that, although a citizen of the 
United States may have a right to expatriate 
himself and become a citizen of another coun- 
try, he has no right, in his new character, to in- 
jure the country of his first allegiance by open 
violation of her treaties. This decision was af- 
firmed in the circuit court. The case was then 
taken up to the supreme court of the United 
States, under the name of Talbot v. Jansen, 3 
Dall. [3 U. S.] 133, where the abstract question 
was avoided by Chief Justice Rutledge, in giving 
the opinion of the court, as mmecessary to the 
decision, but was glanced at by Judge Patter- 
son and dwelt upon by Judge Iredell, the in- 
clination of both of whom was to admit the 
right, though in a guarded and reserved way. 
Judge Iredell taldng the ground that though the 
right existed, it was not independent and inde- 
feasible, but was the proper subject of legisla- 
tive restraint, and check; and that even where 
there has been no legislation, it was to be received 
with the qualifications of the civilians, by which 
no man could leave without paying his debts, or 
when the country is at war. Next came the 
case in the text, and afterwards Murray v. 
Charming Betsy, 2 Cranch [6 U. S.] 64; Mcll- 
vaine v. Cox, 4 Cranch [8 U. S.] 209; The Bello 
Corunna, 6 Wheat. [19 U. S.] 152; and The 
Santissima Trinidad, 7 Wheat. [20 U. S.] 2^. 
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In the first two of these the question was again 
avoided, and in the last it was alluded to as still 
open; the position, however, being taken, that if 
the right is to be recognized at all, it is only to be 
recognized when manifested by unequivocal acts 
of the party himself, tending to substantiate his 
intentions. In U. S. v. Gillies [Case No. 15,206], 
Judge Washington was still more reserved, hesi- 
tating even to admit that allegiance could ever 
be thrown off without precedent legislative per- 
mission. In Inglis v. Trustees of Sailors' Snug 
Harbour, 3 Pet. [28 U. S.] 99, one step further 
was taken: it being intimated, in the opinion of 
the court generally, that allegiance, when undis- 
solved by the parties, still binds (Id. 125); and 
it being declared by Judge Story, that allegiance 
by birth is at common law i)erpetual (Id. 
152). At last, in Shanks v. Dupont, Id. 242, 
the long circuit of doubts and reservations was 
closed, and the court found itself back again at 
the position of Williams' Case, that allegiance, 
without mutual consent, is indissoluble. It is 
to be regretted, however, that Judge Story, in gir- 
ing the opinion of the court, should have confined 
himself to a popular statement of the doctrine 
thus reached — making no reference whatever to 
the painfully discordant opinions by which this 
great question had been previously distressed. 
However distasteful it may have been in a politi- 
cal point of view, we are bound, therefore, now 
to hold that allegiance does not shift at will, but 
is a contract dissoluble only by consent. Nor, 
is it to be disguised that the repugnance with 
which this view was visited in the earher stages 
of the republic, when the country was composed 
of nothing else than aliens, naturalized or rev- 
olutionized, is now yielding to a more imperial 
policy. Our flag is not to be trifled with by re- 
ceiving a mere mercenary or coquettish allegiance, 
assumed for the purpose of plunder or of amuse- 
ment, and abandoned when an abandonment 
suits the whim or interest of the party. It may 
■now be urged that it is our policy to take the 
same ground with the leading nations of the 
world, that our sovereignty is to be retained 
over all who voluntarily submit to it until we 
consent to their withdrawal. JPerhaps in this 
view the decisions of the supreme court, how- 
ever at variance with our early interests, may 
be found most consistent with our permanent 
dignity. How far a double allegiance may be 
recognized was discussed in Calvin's C!ase, and 
the existence of such an allegiance approved to 
the country of birth and the country of natural- 
ization. The complicated considerations aris- 
ing from this position have yet to be settled by 
the courts. 

Independently of the late correspondence in the 
Case of Bergen, already referred to, where the 
popular American doctrine is ably, though briefly 
maintained by "Mr. Buchanan, a very clear and 
elaborate view of the same side of the question 
Is to be found in a pamphlet put forth by Mr. 
Madison's administration, at the time of the im- 
pressment difficulties, and now understood to 
have been written by the late accomplished Mr. 
Hay, then district attorney of Virginia. (A Trea- 
tise on Expatriation,* Washington, 1814.) An ar- 
gument to the same effect, less full in its common 
law reasoning, it is true, but peculiarly rich in its 
citations from the civilians, was about the same 
time put forth by a writer said to have been Mr. 
Duponceau. (An Essay on Naturalization and 
Allegiance, Washington, 1816.) Mr. Nicholas, 
it is said, contributed a series of essays, under 
the name of Aristogiton, attacking Judge Ells- 
worth's doctrine with great bitterness, which are 
to be found in the Virginia Examiner, and Auro- 
rst, of Nov. 2 and Nov., 4, 1799; and Mr. Cooper's 
fertile mind was exhausted in the same crusade. 
See Aurora for Nov. 7 and Dee. 7, 1799, and Jan. 
21, 1800. I may be permitted, also, to refer to 
a full and Imninous disquisition on the whole sub- 
ject, not yet published, by Mr. Miller, of the Phil- 
adelphia bar, in which this particular point is 
treated with great sagacity and learning. 
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District Court, E. D. Pennsylvania. March 8, 
1839. 

Reclakation op Fugitive Slate — Evideitce of 
Jdbntitt— Borden op Pmoop. 

[Where a person is claimed as a fugitive slave, 
under the act of Feb. 12, 1793, the question of 
identity can be proved only by inspection of the 
person, and, whe.i such proof has been given, it 
may be disproved or discredited by clear proof of 
circumstances absolutely incompatible with it. 
But if such counter proof is doubtful, or, at least, 
not brought to a reasonable certainty, or may be 
consistent with the positive evidence of identity, 
the latter must prevail; subject, however, to the 
general rule that the burden of proof is on the 
party claiming the recovery.] 

[This was a proceeding under the act of 
February 12, 1793 (1 Stat. 302), by Ruth Wil- 
liams, claiming the delivery of "Isaac," or 
WiUiam Stansbury, as a slave.] 

Mr. Ingraham, for claimant. 

0. Gilpin and D. P. Brown, for respondent. 

HOPKINSON, Disti'ict Judge. The hear- 
ing of this case commenced on the 31st day of 
January last, and has been attended through- 
out the several sittings with an increasing ex- 
citement and interest. There are questions 
and circumstances involved in it calculated 
to give it more importance than ordinarily be- 
longs to examinations of this description. On 
the one side we have a citizen of a sister state, 
coming here under the protection and author- 
ity of that state, claiming to have restored to 
her certain property, of which she alleges she 
has been unlawfully deprived; and insisting 
upon her right to my order to have this prop- 
erty deUvered to her by the injunctions of the 
constitution of the United States, which I am 
bound to obey. In the other party, who denies 
and resists this claim, we have an individual 
who has lived among us for more than twenty- 
three years; has a wife and family of children 
depending upon him, and a home, from all 
which he must be separated, if the claimant 
has made good her right. These are consid- 
erations that make it peculiarly incumbent on 
the judge, who is to decide the question, and 
to decide it by the evidence that has been 
brought before him, to weigh that evidence 
carefully and scrupulously, without prejudice 
or influence from any other quarter. He is to 
yield nothing, on the one side to the power 
aud patriotism of the state of Maryland, 
which have been sti'ongly invoked for the 
cause of the claimant; nor, on the other, to 
any feeling for the consequence of his judg- 
ment to the respondent and his family; much 
less to any opinions of his own on the ques- 
tion of slavery. 

Nobody recognises more fully and firmly 
than myself the complete legal and constltu- 

1 [Reported by William H. Crabbe, Esq.] 
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tioual right of tlie owner of a slave in and to 
his person and services; no one is more deeply 
Impressed than I am by the solemn guaran- 
tee, "which those states of our Union, Tvhose 
laws permit slavery to exist in them, have re- 
ceived and have a right to exact from every 
other state; that this right shall be faithfully 
regarded, and that if a person held to labor 
or service in one state by the laws thereof 
shall escape into another, he shall be deliv- 
ered up to the party to whom such service or 
labor shall be dur>. This right it is my duty 
and desire to respect and secure, not only as 
a judge, sworn to respect and secure it, but as 
a citizen of the United States; firmly believing 
the union of these states to be our first and 
greatest blessing, and to maintain it, our high- 
est duty; and knowing that it cannot be main- 
tained but by a faithful performance of all its 
obligations and provisions by all the parties 
to it. In my view, the happiness of black and 
white, of the freeman and the slave, is inti- 
mately, I may say in our present circum- 
stances, Inseparably connected with the main- 
tenance of that government, under which, and 
by which, we have attained an unexampled 
prosperity, and have secured to us every right 
which a rational people can wish for or enjoy. 
I make these remarks, because the topics to 
which they allude found no inconsiderable 
place in the argument of this case. I take the 
occasion, too, to observe, that the experience 
of this case, as well as many others, has 
shown that this mode of trial, directed by the 
act of congress, is better for both parties, espe- 
cially for the person claimed as a slave, than 
a trial by jury could be. This hearing began 
on the last day of January; the claimant of 
' course came prepared with tlie ordinary prima 
facie proof, sufBcient, if uncontradicted, to en- 
title her to the possession of the respondent. 
He was taken suddenly in the street, without 
any notice or expectation of any such design 
or danger. He could not, therefore, be ready 
with his proofs and witnesses to repel the 
daim. It might be necessary to seek for them 
,at a distance,- and time was necessary for this 
•purpose. After reading the documentary tes- 
timony of the claimant, and examining two of 
her witnesses, by which the respondent was 
fully apprised of the nature of the claim, the 
hearing was postponed, on his application, un- 
til the 16th of February. It was then re- 
sumed, and the claimant examined another 
■witness, and closed her ease. The defence 
was then entered upon and several witnesses 
were examined to support it Another post- 
ponement was granted to the 23d of Febru- 
ary, to enable the respondent to obtain other 
witnesses; and again to the 2d of March, 
when the respondent examined additional wit- 
nesses, and the claimant also produced anoth- 
er. It is obvious that a jury could not have 
been kept together for this length of time, and 
that much important evidence would have 
been excluded by a more hasty conclusion. 

I will now proceed to an examination of the 
case, as it appears on the evidence that the 



parties have respectively offered; for it is 
only by that evidence, aud not on any surmises 
or conjectures, conclusions or belief, not 
founded upon it, that I must raise my opinion. 
Judicially I can have no belief or opinion 
about it, but such as I can justify by the evi- 
dence. In the power of attorney, given by 
Ruth WiUiams, the claimant, to her grandson, 
William W. Hall, to prosecute this daim, she 
states that her negro man Isaac, who calls 
himself William Stansbury, absconded from 
her service on or about the 10th day of Febru- 
ary, 1816. We have here an important date 
ascertained, which we must carry with us 
throughout the inquiry, which turns so much 
on the accuracy of dates. The whole contro- 
versy settles down into the question, whether 
the person now brought before me and who 
calls himself William Stansbury, is or is not 
the man Isaac who was the slave of William 
Williams, in his lifetime, and afterwards came 
into the possession of his widow, Ruth Wil- 
liams, and who escaped from, the service of 
Ruth Williams in the month of February, 1816. 
In short, it is a question of identity of person. 
This power of attorney bears date on the 19th 
day of January last, and was executed in con- 
sequence of a letter written to Mrs. Williams 
from George F. Alberti, dated at Philadel- 
phia, on the 29th December, 1838. In that let- 
ter Mr. Alberti informed her, that he under- 
stood she had a slave named Isaac, alias Wil- 
liam Stansbury, who absconded from her 
about the year ISlo. He gives the name of 
Issac's mother, and tells her, that his features 
are just the same as nsual, and advises her 
how to proceed to have him arrested and de- 
livered to her. It is no part of my business to 
inquire how Mr. Alberti got his- information 
of a transaction which took place nearly twen- 
ty-three years before; I mention the letter only 
as being the commencement of this proceed- 
ing. Mr. Hall came to this dty with his power 
of attorney and some witnesses to Identify the 
person of Isaac. He was arrested in the 
street, and brought before me; I have given , 
every opportunity to both parties to settle 
this question of Identity, by their evidence, 
and will now, briefly as I can, compare the 
testimony offered, and endeavor to come to a 
satisfactory conclusion from the whole. luen- 
tity can be proved only by inspection of the 
person, and, when such proof has been given. 
It may be disproved or discredited by the 
proof of circumstances absolutely incompati- 
ble with it. But such circumstances must be 
clearly proved, and they must be absolutely 
irreconcilable with the direct proof of identity; 
for, If the coTlnter proof is doubtful, or, at 
least, not brought to a reasonable certainty, 
or may be consistent with the evidence of 
identity, the direct and -positive proof must 
prevail; subject, however, to the general and 
just rule of law which throws the burden of 
proof on the party who claims the recovery 
of that which is in the possession of another. 
If, therefore, the cu'cums+ances themselves 
and the proof of them be such as to bring the 
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testimony for the claimant into so much un- 
certainty and doubt, that the mind cannot 
be satisfied to rely upon it, the legal conse- 
quence is that it must fail. In short, the proof 
of identity by inspection will be sufficient, 
unless it be wholly discredited, or so im- 
peached by contradictory evidence that the 
judgment cannot be satisfied to depend upon 
it. The proof of ownership, says the act of 
congress, must be "to the satisfaction of the 
judge." A conscientious witness will be cau- 
tious in his testimony of identity, and take 
care not to be too absolute and positive 
in his knowledge of it, for assuredly strange 
mistakes have been made upon this subject 
by witnesses, whose honest intentions could 
not be questioned. By a certificate from the 
register's office of Prince George county, 
Maryland, it appears that letters of adminis- 
tration were granted to Ruth Williams and 
James Beck on the personal estate of William 
Williams, deceased, on the 7th day of Octo- 
ber, 1806, and in the inventory of the estate, 
we find a "boy named Isaac," about ten years 
old, appraised at $200. The respondent is 
claimed to be this boy Isaac; and the question 
is, whether he is so or not 

Tl^e first witness examined on the part of 
the claimant, was Beale Duval, whose man- 
ner of testifying and deportment throughout 
his examination was such as to Impress us 
with the entire sincerity of his testimony. 
This witness now resides a few miles from the 
city of Balthnore, but in 1806 he resided in 
Prince George county, and did so until about 
two years past, about two or three miles from 
the house of William Williams; knows Mrs. 
Williams; was frequently at her house; there 
was a considerable family intimacy between 
them; knew all her servants for many years; 
he has seen the respondent a vast many times; 
has seen him at the house of his master and 
mistress, and at his (the witness's) house; he 
went by the name of Isaac; and was claimed 
by Mr. Williams as his slave to his death; 
after his death, Mrs. Williams always had 
him in possession; he was born on Mr. Wil- 
liams's place; witness knew his mother; he 
had a brother, still in the family when wit- 
ness left the county; don't recollect precisely 
when he ran away; he has been gone twenty 
years and upwards; witness said that he had 
no doubt that the respondent is the boy Isaac; 
he recognised, him as soon as he saw him; 
he has a mark on his forehead, occasioned 
by a burn when young. The cross-examina- 
tion related to the time when the witness 
heard of the claim now depending; and from 
whom he heard of it; at whose instance he 
came here; of seeing the respondent first in 
the street; when he knew him directly; that 
he was told by a young man that respondent 
was in the street, describing the place; had 
not seen him, until then, for upwards of twen- 
ty years; thinks that when Isaac went away 
he was between fifteen and seventeen years 
of age; he repeated, that he never saw a 
person he could recognise more certainly; he 



is not much changed; has a beard now; but 
had not then; yesterday witness asked him 
if he knew him; he would not acknowledge 
it; would not commit himself, or own any of 
the transactions of which he spoke to him. 

William Williams was the next witness. 
He said: "I reside in Prince Geoige county; 
was born there; at fourteen years old went 
to Baltimore, for seven years, and then re- 
turned to Prince George; knows Mrs. Ruth 
Williams; knew Mr. Williams in his lifetime; 
Mr. Williams raised me until I was fourteen 
years old; am now forty-six; he died in 1805 
or 1806; knew the boy Isaac from his in- 
fancy; he was nine or ten years old when 
Mr. Williams died; left him at the house of 
Mr. Williams when I went to Baltimore, and 
found him there when I returned; he ran 
away in 1815 or 1816; his mother and two 
brothers lived there at the same time; wit- 
ness gave an account of the brother and 
mother of Isaac; this boy (Isaac) was always 
claimed by Mrs. Williams as her slave after 
the death of Mr. Williams; he had a mark on 
his forehead, occasioned by a burn; I recog- 
nised him as soon as I saw him; I under- 
stand he had an uncle named Nashe (Igna- 
tius) Beck, who belonged to Joseph Beck, a 
brother of Mrs. Williams." On a cross-exam- 
ination the witness said that Mr. Williamst 
was his uncle and raised him; that he lived! 
about four miles from Mr. Williams; was 
at his house twice or three times a week; 
"on my return from Baltimore, I saw Isaac 
at my store and at his mistress'; X spoke to 
Isaac yesterday; he said he did not know 
his master or mistress, mother or brother, or 
the state or county; that he did not know 
where he was born, nor where he came from.'* 

John Riddle was sworn. He said he re- 
sides in Prince George county, Maryland; is 
forty-nine years old; has Known him (the 
respondent) ever since he knew himself; lives 
three-quarters of a mile from Mrs. Williams; 
intimate in her family; knew her people; 
knew the boy named "Isaac,'' a yellow boy; 
"we were raised together; I was eight or tea 
years older than he; he was hired out; he 
was claimed by Mr. Williams in his lifetime 
as his slave, and by :Mrs. Williams after his 
death; I always understood she took him as 
her part; I knew the mother of the boy; she 
was a slave to 3blr. Williams; she bought her 
freedom, and now lives in Washington; the 
respondent is the same man; is not changed; 
saw his brother a few weeks ago at airs. 
Hall's, a daughter of Mrs. Williams; there is 
a strong resemblance between the brothers; 
I have no doubt that this is the man; he bad 
a scar over one of his eyes; the witness points 
to the scar." Cross-examined: "I saw him a 
month or two before he went away; it is 
twenty odd years ago; about the time the 
war was ended." 

With this evidence and the certificate of 
the letters of administration, and inventory 
of the personal estate of Mr. Williams, the 
counsel for the claimant closed his case,— 
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but at a subsequent bearing produced Dennis 
Duval as a witness, wbose testimony I sball 
state here, tbat the whole of the claimant's 
evidence iflay be brought together. He was 
examined after several of the respondent's 
witnesses. He said: That he resides in 
Prince George county, and has done so all 
his life; is forty-nine years old; lives about 
one and a half miles from Mrs. Ruth Wil- 
liams; always intimate in the family, visiting 
there constantly; knew all her people; knows 
the boy (the respondent); knew him at Mrs. 
Williams's house; "I recollect his running 
away; I think he was something like twenty 
years old; a stout youth; think he had a 
little mark on his forehead, occasioned by a 
burn; scalded; have not seen him since, un- 
til to-day; I recognised him immediately; 
<ain't recollect exactly the year he went away, 
but thought it was between 1817 and 1820; 
the fact was known in the neighborhood; he 
was advertised; I have no doubt that this 
is the boy." The cross-examination related 
to the duestion of his relationship to ^Irs. Wil- 
liams, and Beale Duval; he was related to 
neither, and the witness said, he was to have 
<;ome here as a witness some weeks ago, but 
was sick; that he came at the request of 
Mi-s. Williams; he had no conversation with 
her on the subject; she never showed him 
the letter (Alberti's) received from this quar- 
ter about the claim, nor did she speak of any; 
■"she told me Hiat her servant was here in 
prison, and asked me if I did not think I 
should know him; thinks the scar on the fore- 
head was on the left side, but that it does not 
form any part of my recollection of him; 
bis face is familiar to me; he had heard Mr. 
Williams (the witness) after his return home, 
say that Isaac had a mark; probably I might 
bave asked Williams if he had a scar; I first 
saw him where he is now; nobody pointed 
him out to me as the person on trial;" the 
witness said he had been with Mr. Alberti 
and Mr, Hall the evening before, and the con- 
versation was about the boy; he does not 
recollect what he said nor that he told them 
what he could prove; the witness said that 
on coming into the court room, air. Hall 
pointed out the man to him; he now says, 
"Mr. Hall, Williams, and myself came into 
the court room this morning, and I said, 
'There sits the man;' " and on a question, 
he added, "Mr. Hall did not point him out to 
me, or point his hand towards him;" on a 
question put by the judge, who reminded him. 
that he had said that Mr. Hall did point out 
Isaac to him, and showed the manner in 
which it was done, the witness replied, that 
he was satisfied that he was mistaken, when 
he said that Mr. Hall pointed out the man 
to him when they came into the court this 
morning. 

I cannot but observe here the confusion 

and errors which this witness fell into in the 

course of his examination, not with any in- 

. tention to impute any improper design to him; 

I do not believe he had any, but to claim some 
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indulgence for other witnesses who have been 
treated, for similar mistakes, with great se- 
verity. In the first place, as to time, this wit- 
ness thought that Isaac went away between 
the years 1817 and 1820, when this event hap- 
pened hi February, 1&16; yet I do not doubt 
that Mr. Duval spoke to the best of his recol- 
lection. In the second place he stated as a 
fact that Isaac was advertised, and after- 
wards admitted he had never seen the adver- 
tisement, that he only heard so; that Mrs. 
Williams was the person who had told him 
so; now, as a very superior degree of intel- 
ligence has been claimed for the witnesses of . 
the claimant, and been the subject of high 
eulogy, one would suppose that they knew 
the difference between hearsay, and a fact 
within their own knowledge, to which only 
they should testify. But a more remarkable 
instance of confusion or inadvertence in this 
witness is, that he said distinctly, that on com- 
ing into the court room, Mr. Hall pointed out 
the respondent to him; he afterwards said 
he did not, but that he immediately said 
"There sits the man;" and on my question, 
he said, he was mistaken when he said Mr. 
Hall pointed him out I recollect no mistake 
so extraordinary as this in any other wit- 
ness in the whole course of this examination; 
a fact was distinctly stated to have happened 
but two or three hours before it was given in 
evidence,' and then it is withdrawn, the wit- 
ness saying he was mistaken when he stated 
it. Again, this witness was in conversation, 
the evening before he gave his evidence, with 
Mr. Hall and Alberti, and he did not recol- 
lect what he said in this conversation; nor 
that he told them what he could prove. I 
most truly and seriously acquit this gentle- 
man of any improper motives or intention to 
state a falsehood, or conceal the truth; he 
was evidently hml'ied and confused. But if 
this may happen to one of his standing and 
intelligence, it should not be visited too harsh- 
ly upon those who are his inferiors in both, 
and whose inferiority has been pressed as a 
reason why their testimony should not be 
considered of equal or of any weight. 

I have thus taken an ample review of the 
evidence by which Mrs. Ruth Williams has 
supported her claim to the labor or service 
of the person she has arrested and brought 
before me, under the name of Isaac, or Wil- 
liam Stansbury. If that evidence cannot be 
disproved, or has not been disproved, it can- 
not be denied that it is suflGLcient to overflow- 
ing, to establish her right. It is clear, posi- 
tive, and unhesitating, from witnesses of an 
undoubted character and intelligence, wlio 
cannot be suspected of any wilful misrepre- 
sentation, or any careless and culpable indif- 
ference to the consequences of their testi- 
mony, to themselves and to others. They 
have spoken confidently, what they truly be- 
lieve; if their testimony and if the fact, that 
is, the identity of WilUam Stansbury with the 
boy Isaac, who ran away from Mrs. Williams 
in February, 1816, be. of a character about 
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■which mistake cannot reasonably be pre- 
sumed or believed, it must be admitted that 
her claim has been well established, and it 
■would be hardly necessary to give any atten. 
tion to the testimony produced on the part 
of the respondent. No one, however, of pro- 
fessional experience in trials at law, who has 
had opportunities of observing the errors 
which witnesses, of the best character, inno- 
cently fall into in delivering their testimony, 
not only of long past, but of recent transac- 
tions, -will be willing to say that any evi- 
dence, from wliatever witness it may come, 
may not be founded in some mistalie. On 
the subject of the identity of persons, in- 
stances have occurred of the most surprising 
description. They have occurred in relation 
to brute animals, as well as to men. Contro- 
versies have arisen about the property of a 
horse, and numerous witnesses, of unexcep- 
tionable character, have testified for the one 
side and the other with equal positiveness. 
On one occasion, I think it was in Chester 
county, the horse was brought into the court 
room; was standing in the presence of the 
witnesses for their examination, when they 
gave their evidence, without producing the 
least change of belief in any one of them. 
The counsel for the claimant, adverting to 
the respondent's witnesses reminded us, how 
often highwaymen have escaped by having 
their confederates ready to prove an alibi, by 
an artful narration of circumstances, all true 
except as to the time. On the other hand, 
we should also remember the lamentable in- 
stances in which innocent persons have been 
convicted and executed as highwaymen,> on 
proof of identity as positive as that we have 
in this case; not, I agree, with equal oppor- 
tunities of knowledge, but with equal good 
faith in the witnesses. 

I well remember a remarkable case, tried 
in June, 1804, in New York, in which the un- 
certainty of evidence of identity was won- 
derfully exemplified, I have since obtained 
a report of the trial. It was an indictment 
for bigamy against one Thomas Hoag, alias 
Joseph Parker. The question was whether 
the prisoner was the person who, under the 
name of Thomas Hoag, had married one 
Catherine Seeor, four years before, having 
another wife then living. He denied that he 
was the man, or that Thomas Hoag was his 
name, and insisted that he was in name and 
fact Joseph Parker, and that he was never 
married to Catherine Secor. Numerous re- 
spectable witnesses, wholly disinterested, 
testified that the prisoner had lived and 
worked with them, that they knew him well, 
and that he was Thomas Hoag. Among the 
circumstances by which they knew him was 
a scar on his forehead, which 'the prisoner 
had. Benjamin Coe, one of the judges of 
the county court, testified that Hoag had 
lived and worked with him, that he had mar- 
ried him to Catherine Seeor, and he was as 
much satisfied that he was Thomas Hoag, as 



that he (the witness) was Benjamin Coe. 
Other witnesses swore to his identity with 
equal positiveness. But, what is more 
strange, Catherine Secor, the \foman who- 
was said to be his second wife, swore that 
she became acquainted with him in Septem- 
ber, 1800; that he married her in December 
2oth, of the same year, and lived with her 
till the latter end of March, 1801, when he left 
her. She said, "I am as well convinced as I 
can be of anything in the world, that the de- 
fendant now here is the person who married 
me, by the name of Thomas Hoag." On the 
other side, witnesses equally respectable 
swore, with -equal certainty, that the person 
was Joseph Parker; and they traced their 
knowledge of him living in the city of New 
York from time to -time in the years 1799, 
1800, 1801, with circumstances that made it 
impossible that he could have been in the 
county of Kockland, where the marriage 
with Catherine Secor was solemnized, at the 
period of that marriage. So the question 
stood, and was thus finally decided. Two of 
the witnesses for the prosecution testified 
that Thomas Hoag had a sear under his foot, 
occasioned by his treading on a drawing- 
knife; that the scar was easy to be seen. 
His feet were exposed to the court and jury, 
and no scar was there; and there was an 
end of the question. The prisoner was real- 
ly Joseph Parker, and was not Thomas Hoag. 
But does anybody think of imputing the 
crime of perjmy to the witnesses who swore 
positively, as well as circumstantially, with- 
out reservation, that he was Thomas Hoag? 
By no means. 

It is therefore a mistake in the argument 
to say that if, upon the whole evidence of 
this case, the true or most probable conclu- 
sion should be that the respondent is really 
William Stansbury, and not Mrs. Williams' 
Isaac, any imputation of perjury, or of any 
other legal or moral offence, will rest upon 
her witnesses. We may therefore go to the 
examination of the evidence given on the 
part of the respondent, without any fear of 
taldng anything, even by suspicion, from the 
respectable characters of the opposing wit- 
nesses. 

In order to overthrow or disprove the evi- 
dence of the claimant, it is necessary that 
the respondent's evidence should be more cer- 
tain, more satisfactory, less liable to mis- 
take, than hers. If they are incompatible, 
as assuredly they are, if they cannot both be 
true, then we must take that which can be 
most safely relied upon. The object is to 
reach the truth of the case, through and by 
the evidence, and not to take anything to be 
truth from any prejudice or preconceived 
opinions, nor from surmises and suspicions, 
however strong they may be, and whatever 
disposition we may have to adopt them. For 
every fact to which I give my belief, I must 
be able to say, "Here is the proof of it." 

As a preliminary remark to a review of 
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the respondent's testimony, I will observe 
that I have no faith in any one's recollection 
of dates and times, if he has nothing by 
•which he can ascertain them but the mere 
act of his memory. On the other hand, if 
memory acts not upon the insulated point of 
time, but upon certain circumstances of a 
character to fix themselves on the memory, 
and the times of those circumstances are ei- 
ther of public and unquestionable notoriety> 
or can be proved by credible T7ritten docu- 
ments, then it is obvious that the evidence is 
not to time, but to facts, and the time is as- 
certained by the facts thus proved. Justice 
to the respondent requires of me, although at 
the expense of considerable labor, to give the 
same careful examination of his testimony 
that I have given to that of the claimant. 

The first -witness "was William Butler. He 
says he knew Stansbury about the year ISio; 
was in his company in New York. This is of 
little importance, for he mentions nothing by 
which this date is remembered, unless it can 
be connected with the testimony of Captain 
Whippey, so as to be corroborated by it. 

George Melbum swears that he knows 
Stansbury; has known hiia ever since the 
war, and knew him during the continuance of 
the war. This witness here refers to a circmn- 
stance of public notoriety to fix the time of 
his acquaintance with Stansbury. He speaks 
of the building of the batteries on the west 
side of the Schuylkill for defence against an 
expected attack by the British. He says that 
he and Stansbury went out together with the 
colored people to assist in that work. He is 
certain they went together, and he knew 
him a year before that Now, it is a fact of 
general notoriety that the colored people did 
go out to work at these batteries, and that 
this took place in the fall of 1814. If then it 
is true tliat the witness and the respondent 
went out together to this" work, putting aside 
his declaration that he knew Stansbury a year 
before, it is undeniable that he cannot be 
Mrs. Williams's boy Isaac, who did not leave 
her service until February, 1816; that is, about 
sixteen months after the work alluded to. 
The witness adds that he is satisfied Stans- 
binry is the man; he was intimate with him; 
that is, that he did not only see him on that 
occasion, but knew him before and after. He 
says he thinks that he knew him to be em- 
ployed in throwing wood out of boats in 1811 
or 1812; to this I pay little regard. On a 
close cross-examination he said nothing that 
appeared to weaken his testimony, and his 
manner betrayed no uneasiness of feelhig. He 
gave a simple accotmt of his own history. 

Abraham Button knew Stansbury twenty- 
five years ago; he <the witness) was going 
in a sloop bringing wood to the city, and 
Stansbury was at the drawbridge, throwing 
the wood out. He fixes the time to be twen- 
ty-five years, because he lived at Mount Hol- 
ly; it is twenty-seven years since he went 
there, and he lived there seven years, arid 
saw Stansbury two years after he went there; 



he knows from his marriage the time he went 
to Mount Holly; it will be^twenty-seven years 
next December since he was married. This 
is not very satisfactory as to the time of his 
first knowledge of Stansbury, although his 
calculations are pretty accurate; but the de- 
fect is in fixing by any circumstances that 
he did know Stansbury while he lived at 
Moxmt Holly. If he is not mistaken hi that, 
all the rest proves that he did know respond- 
ent several years before Isaac left the service 
of Mrs.^ Williams. 

Ignatius Beck. This is a very- important 
witness, and his testimony should be closely 
examhied; for, if he has not uttered the most 
broad and unsheltered falsehoods, WUliam 
Stansbury cannot be the claimant's man 
Isaac. The appearance of Beck, now far ad- 
vanced in life, with the proof of it on his 
gray hairs, was without exception becoming; 
nor did a very severe cross-examination be- 
tray him hito any impropriety or appearance 
of feelmg. He is the brother of the mother 
of Isaac who absconded from Mrs. Williams. 
He has sworn distinctly that he knew Stans- 
bury in 1810, or thereabouts; knew him be- 
fore the war began; is satisfied of it. He 
then mentions the circumstances by which he 
fixes the time of his knowledge. He says he 
moved out of Seventh street into St Mary's 
street, which was in 1810; that Stansbmy, 
whom he had seen before, came and helped 
him to Tmload his furniture, and he has known 
him ever since; that is the man; he had got 
him to haul wood for him; he was away 
two or three years after he got acquainted 
with him, but in 1817 he saw him workmg 
along the wharves. Still, we have nothing 
but his memory to fix the time of his moving 
hito St. Mary's street. He put this beyond 
a doubt by producing the receipts of his land- 
lord, Robert Mercer, for rent,— the first re- 
ceipt, in a book, dated December lOtb, 1810, 
for three months' rent; another in June, 1811. 
No others were turned to. He said he moved 
there hi the faU of 1810, before the receipt 
was shown; and he could not read. He says 
that his sister Amy, the mother of Isaac, 
came to see him (the witness) about ten years 
ago; stayed with him about nine or ten 
months; that he is not Stansbury's imcle; he 
said, from his age, and the respect the colored 
people had for him, they were in the habit 
of calhng him sometimes "Uncle Beck," and 
sometimes "Father Beck." He is sLxty-five or 
sixty-six years old. On cross-examination, he 
gave a particular account of the family of 
his old master, Joseph Beck; of his own 
manumission and history. He said he under- 
stood Stansbury to say that he_ came from 
the northward, somewhere about New Bed- 
ford. This may be connected with Captain 
Whippey's evidence. He stated a fact of 
much importance; that is, that during the 
visit of his sister Amy here ten years ago,— a 
visit which continued for nine or ten months, 
—he never saw her and Stansbury together. 
This is incredible, if she was the mother of 
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Stansbury and Beck his uncle. Unless this 
old man, so respectable in his appearance 
and demeanor, and nnimpeached hy a whisper 
against his veracity or geneml character, and 
contradicted by no one in the particular facts 
he has narrated; unless the whole of his 
story is a false and foul fabrication, a series 
of corrupt perjuries, it is not possible that 
William Stansbury is the runaway boy Isaac. 

Jonathan Judas. He also speaks of the 
building of the batteries over SchuylliiU; he 
was active in getting the colored people to go 
out and work; he got the names of those 
who agreed to go; among them was that of 
William Stansbm-y; the witness wrote his 
name down— this he says is the same person; 
he has been acquainted with him from that 
day to this; Stansbury went out with him; 
witness says he had the honor of being cap- 
tain that day; they met, 360 in number, in 
the state house yard; Stansbury then appear- 
ed to be from 20 to 22 years old; never talked 
with him about the place he came from; wit- 
ness was bom in 1784. Is this aU a' fabrica- 
tion? By what testimony, either to the factS' 
themselves or the credibility of the witness, 
is it proved to be so? 

Henrietta Reading Imows Stansbury, and 
first knew him in 1812, as she believes, from a 
circumstance that occurred, which was the 
wedding of Eietiard Paxson; which was on 
1st April, 1813, and of his sister, which was 
on the 1st of May following; she became ac- 
quainted with Stansbury the fall before these 
weddings; has known him ever since. I do 
not lay much stress on this witness, for al- 
though it was proved by the records of the 
meeting that she was accurate as to the time 
of the wedding, she has mentioned no cir- 
cumstance which enables her to say that it 
was the fall before these events that she 
knew Stansbury; it is mere memory of time 
unassisted by circumstances, or nearly so. 

Amy Curry was brought here on my sugges- 
tion; she is the mother of Isaac who abscond- 
ed from Sirs. Williams. I shall say but little 
of her testimony, as she stood in a most diffi- 
cult situation, if this is her son. She however 
clearly and distinctly asserted that he is not 
She said, pointing to the respondent: "This Is 
not Isaac, he is none of mine." She spoke of 
the mark as being on Isaac's cheek differing 
from those who said it was on his forehead, as 
this man's is. It will be remembered that I 
asked this witness if she belonged to any re- 
ligious society; she replied she did; to the 
Methodist I then m-ade a serious appeal to 
her conscience and her fears if she said any- 
thing untrue; reminding her that it would be 
no excuse for her that she did it to save her 
child; she said she knew aU this, and persisted 
in her story. If she has deceived us, she has 
deceived herself more fatally. On her cross- 
examination she certainly fell into some contra- 
dictions, which may have their effect on her 
credit; but they were not more strildng or 
strange than those of Mr. Dennis Duval. I 
would shelter them both by the same mantle of 



charity; she too was somewhat hurried and 
confused on her cross-examination. She also 
says that she did not see ttiis man (Stansbury) 
during her visit to her brother, I. Beck, ten 
years ago. 

The only remaining witness is Captain Whip- 
pey. He is confined in the debtor's apartment 
(from whence he was brought to testify), where 
the respondent has also been kept. After re- 
spondent had been there a day or more, he 
asked ils (says the witness) if I had any recol- 
lection of coming from Nantucket, in 1810; his 
naming the sloop and the master's name, 
brought it to my recollection, that I was a pas- 
senger in her. He told me he was a boy at 
the time on board of her; I don't recollect any- 
thing of this man; but there was a colored boy 
on board, who ran away from the vessel on our 
arrival at New York; I asked him how he 
came to Imow me; he said that hearing my 
name mentioned in the prison, had led him* to 
ask me the question; the boy, as far as I can 
recollect, was rather of a lightish east. The 
witness then mentioned circumstances which 
were satisfactory to show that this voyage was 
performed in the winter of 1810. He also said 
that he had mentioned these circumstances to 
no one in the prison. Stansbury mentidhed to 
him the year,' the season of the year, and the 
name of the sloop and her master, all correctly. 
This is very powerful evidence, unless we may 
account for it by the supposition of the claim- 
ant's counsel, that is, that there is a colored 
man in the prison to whom all this happened, 
and that he made the communications to 
Stansbury, to use them for himself. This is an 
ingenious surmise, but where is the proof of it? 
If such was the belief of the cormsel, It might 
have been at once verified by sending to the 
prison, or asking the question of the keeper of 
the prison, who was here in court with his pris- 
oner. Why did he trust so important a matter 
to an argument,- when it was susceptible of 
proof. 

One circumstance remains to be noticed, 
which has been vehemently pressed by the 
counsel for the claimant. It is certainly not 
without its importance, although it is claiming 
too much for it to say it is conclusive on the 
whole ease. It is alleged that the respondent 
has not, either at this hearing or to any of the 
witnesses, his friends and intimates, ever told 
who he is or where he came from. This is not 
strictly correct Ignatius Beck testifies that he 
understood from Stansbiiry that he came from 
the northward, somewhere about New Bedford; 
and if he is the boy Captain Whippey spoke of, 
this is not improbable. It would have been more 
satisfactory to have had a better account of 
him; but his habitual silence on this subject and 
the want of more proof in relation to it, is but 
a circumstance of suspicion, that he has or may 
have some reason for saying nothing about it; 
stiU it is but a circumstance of suspicion. It 
cannot prevail against the mass of positive evi- 
dence he has brought to prove that whoever or 
whatever he may be, he is not the slave of 
airs. Williams. I cannot adopt the reasoning. 
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that because he does not show where he comes 
from, therefore he ran away from Mrs. Wil- 
liams; that becanse he does not show who he 
is, therefore he is her boy Isaac. Unless we 
carry this circumstance out to this conclusion, 
it cannot avail the claimant, whatever suspicion 
it may throw on the respondent. What rea- 
sons he has for this concealment I do not Iinow; 
but I cannot say that they have any reference 
to the daim or right of Mrs. Williams. On the 
contrary, they ca-tainly cannot have any such 
reference, tmless her witnesses have one and 
all sworn falsely. I will put a familiar case: 
A man is charged with having stolen property- 
say a horse— in his possession. On the trial 
the prosecutor swears postively that the horse 
is his and was taken from hun on a certain 
day. If the defendant proves by numerous 
witnesses, to the satisfaction of the court, that 
he had the horse in his possession one year be- 
fore the prosecutor lost his horse, and has had 
him ever since, is it any answer to such testi- 
mony to say, "You have not shown where you 
got this horse"? Is it not enough to show that 
it cannot be that which belonged to the prose- 
cutor? 

To the witnesses of the claimant I can free- 
ly say, "You have done no wrong; you have 
honestly.testified to an opinion; for it is only 
to an opinion, which you truly and conscien- 
tiously believe; but you have been mistalien 
in a matter, on a question, as to which many 
honest men have been mistaken before you; 
and if you should now be satisfied that you 
were mistaken, you will rejoice that it has 
done no wrong." But if I were to discredit 
the witnesses of the respondent; if I were 
to treat their testimony as unworthy of be- 
lief, I could address no such consolatory lan- 
guage to them. I must say to them broadly 
and plainly, "You are branded and blackened 
with a foul crime before God and man, volun- 
teered by you in the most unnecessary and 
wanton manner. You were not called upon 
to speak at all, if you knew nothing of the 
case; but if you did speak, you were bound 
to tell the truth and the whole truth, by the 
most solemn obligations." Dare I pronounce 
such a condemnation upon these people, un- 
impeached by any attempt upon their general 
good character and veracity, or by anything 
apparent in their conduct here to bring sus- 
picion upon their evidence? In such a case, 
can I turn them all off as confederates and 
conspirators with the respondent to defraud 
the claimant of her property, while I am un- 
able to lay my finger on a particle of evi- 
dence or a single circumstance to justify or 
defend such a course toward them? It may 
be well for counsel— for I presume it was 
truly his opinion— to dispose of all the testi- 
mony given for the respondent, by charging 
it in mass, to be falsehood and perjury; to 
have been fabricated by confederacies and 
conspiracies. He may be satisfied with his 
opinion, tliat the object of the counsel of the 
respondent is not the truth; but to encourge 
the poor wretches (as he designates the wit- 



(Case Ko. 17,709) WILLIAMS 

nesses of the respondent), who have come 
here in their perjuries; but as I have no 
such knowledge or opinion, I cannot found a 
decree upon them, nor in any manner adopt 
them. Nor can I agree with the counsel, 
that it is enough to discredit Beck that he is 
of the same race and color with the respond- 
ent, 'jtis would put these people in a 
strange and perilous condition. It would be 
enough to have a white witness, however 
connected with the claimant by the ties of 
neighborhood, friendship, or blood; however 
united with her in a common feeling and in- 
terest for such claims. By the law of this 
state, which I am bound to administer, in 
this respect, the black witnesses stand here 
as entirely competent as the white, arid their 
credit is to be tried by the same rules and 
principles^ I am no more authorized to say, 
nor disposed to say, that any witness for the 
respondent is to be discredited because he is 
of the same race and color with the respond- 
ent, than I would be to discredit for the 
same reason a witness for the claimant. 
Neither the law nor my sense of justice will 
warrant any such discrimination. There is 
one broad line of discrimination between the 
witnesses of the claimant and of the respond- 
ent. The first speak of the identity of a 
person they have not seen for twenty-three 
years, and who was then a youth, and can 
only deliver an opinion concerning it: they 
can only testify to recollection; to memory, 
after a long lapse of time; while the others 
speak of one they have seen constantly from 
time to time, for a longer period; who has 
never been out of their view for any great 
length of time; and of facts and circum- 
stances, which must be true or false. It 
would be a strange principle for a court of 
justice to adopt, in trials of this sort, that 
no black witness is to be believed; that per- 
jury must be presumed of all of them. The 
whole examination then is a mere mockery 
and waste of time. 

It may be that these witnesses have im- 
posed falsehoods upon me for truth; for in 
what case or by what color of witnesses may 
that not be? But I have no reason to pre- 
sume it, or to believe it; and I do not. If 
they have done so, be it on their own con- 
sciences. I have done my duty in giving the 
weight to their testimony to which, in my 
judgment, it is entitled. I pretend not to 
look into the hearts of .men; to discover the 
deceit that may be hidden there; nor do I 
incur any responsibility if I am so deceived. 
I confess that during the examination and 
discussion of the case, I have had, occasion- 
ally, doubts and misgivings about the truth 
of it. I am not even now entirely without 
them. How can it be otherwise under the 
pressure of such conflicting testimony? But 
I feel it to be my duty to decide it by the 
whole evidence, and by such a comparison 
and estimate of it as the rules of evidence 
have prescribed for cases of contradictory 
testimony; and not to yield my judgment to 
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surmises and suspicions that I cannot defend 
by just conclusions from the whole testi- 
mony. 

In this case I must refuse the certificate 
applied for, and order William Stansbury to 
be discharged from the arrest. 



Case No. 17,710. 

The WILLIAMS. 

[Brown, Adm. 208; i 7 Am. Law Eey. 755.] 

Curcuit Court, E. D. Michigan. March, 1873. 

JoBiSDicTiox — Executory MARiTniE Contract — 
Lien — Effect os Part Performance. 

1. A tug was hired at ?200 per day to go to 
the assistance of a vessel which had been report- 
ed aground on the shore of Lake Huron. On 
arriving at the spot, it was found the vessel had 
been gotten ofE, and the tug returned home with- 
out rendering her any actual assistance. Hdd, 
a proceeding in rem would lie to recover the stip- 
ulated compensation. 

[Cited in Scott v. The Ira Chaffee; 2 Fed. 402.] 

2. All maritime contracts made by the master, 
within the scope of his authority as master un- 
der the maritime law, per se hypothecate the 
ship, and performance, in whole or in part, does 
not affect the question of jurisdiction general- 
ly, or the character of the proceeding, whether 
in rem or in personam. 

[Cited m The Dolphin, Case No. 3,9735 The 
Senator, 21 Fed. 191; The St. Joseph, Case 
No. 12,230; Roberts v. The Windermere, 2 
Fed. 727; Robinson, McLeod & Co. v. Mem- 
phis & C. R. Co., 9 Fed. 140; Insurance Co. 
of Pennsylvania v. Proceeds of The Waubau- 
shene, 24 Fed. 559; The Maiden City, 33 
Fed. 717; The Gilbert Knapp, 37 Fed. 213; 
The Roanoke, 50 Fed. 577.] 

3. A libel in rem for salvage services wUl be 
sustained, though the contract was for a per 
diem compensation, not contingent upon success. 

[Cited in The New Orleans, 23 Fed. 911.] 

4. The nature of maritime liens discussed, and 
the authorities reviewed. 

[Cited in The Illinois, Case No. 7,005.] 

[Appeal from the district court of the United 
States for the Eastern district of Michigan.] 

The libellant, John Demas, owner of the tug 
U. S. Grant, claimed a lien upon the brig Wil- 
liams, under the following state of facts: On 
the 4th day of June, 1871, the brig was aground 
at Bing Inlet, on the Canadian shore of Lake 
Huron. On that day the master of the brig 
employed the tug at Detroit, her home port, 
to go to the brig's rescue, under a special con- 
tract to pay her $200 per day, from the time 
she should leave Detroit till her return, and 
$200 additional for use' of hawser; which com- 
pensation was to be paid at all events, wheth- 
er the services of the tug should result in, or 
contribute to getting the brig off or not The 
tug left immediately to enter upon the service, 
but in approaching the place where the vessel 
had been, and probably was at the time of 
the agreement, aground, it was found that she 
was already afloat, and the services of the 
tug had become unnecessary. Thereupon the 
tug returned to Detroit. She was absent a lit- 

1 [Reported by Hon. Henry B. Brown, District 
Judge, and here reprinted by permission.] 
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tie over five days, and the gross amount of 
her compensation was settled by the master 
at $1,100, for which a draft was given. The 
draft having been protested for non-payment, 
this suit was brought, and the draft tendered 
to be delivered up. 

The following opinion was delivered by the 
nistrict court (LONGYEAR, District Judge): 

That the contract was maritime in its char- 
acter, and that the claim for compensation 
under it would constitute a valid cause of ac- 
tion in admiralty, in personam, is not seriously 
disputed, and I think: does not admit of doubt 
The question is, has the libellant a lien upon 
the vessel? If, by operation of law, the con- 
tract itself raises a lien, then the present ac- 
tion in rem will lie, and the lien must be en- 
forced, notwithstanding the ultimate object 
and purpose of the contract became unneces- 
sary, or for any purpose impossible of per- 
formance, libellant having performed on his 
part so far as he could. .If, however, no lien 
was created by the contract, then, as no service 
to the vessel was actually rendered, it is difld- 
cult to see how, or on what principle, a lien 
has arisen. Was a lien created by the con- 
tract? I think not The service contracted to 
be rendered— that is, the ultimate object and 
purpose of the contract— was purely a salvage 
service. A lien on account of a salvage service 
arises because, and only because, something 
is saved by the service, or that service has 
contributed towards saving something, and 
then only upon what has been so saved. These 
constitute the very essence of a lien for sal- 
vage. A lien then arises out of, and exists 
only on account of, the fact of salvage, and 
not on accoimt of any contract under which 
the service may be rendered. When the serv- 
ice is rendered under contract, the contract is 
resorted to for the purpose of fixing the com- 
pensation, and not for the purpose of creating 
a lien. The law settles the question of lien 
in all cases of salvage where the contract is 
silent upon the question, and is not of such a 
character as to preclude a lien which might 
otherwise exist Where a salvage service is 
actually rendered in a case like the present, 
there is no doubt the lien thereby created ex- 
tends to the entire time employed. Including 
going and returning. The Independence [Case 
No. 7,014]. But this is because the time spent 
in going and returning is incidental to the sal- 
vage. If the salvage fails, or is wanting, of 
course the lien and all its incidents fail. The 
Narragansett [Id. 10,020]. 

There is much force in the analogy suggest- 
ed hj counsel between the present case and the 
case of an executory contract of affreightment. 
In such cases a lien arises and can exist only 
with the actual delivery of the freight on 
board, or what is in law equivalent to such de- 
livery. Now, suppose a vessel is employed at 
Detroit to go to Cleveland or other port, for 
some speeiBe cargo which Is there and ready 
for shipment, for a fixed per diem compensa- 
tion for the entire service, including going and 
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returning. Tlie vessel actually enters upon the 
performance of the contract on its part, by 
going to Cleveland, or other port, where the 
cargo was when the contract was made and 
when its performance was so entered upon, 
and there finds that the cargo has ah-eady gone 
forward, or for some reason its transportation 
has become unnecessary or impossible, and 
the vessel returns to Detroit While there is 
no doubt an action in personam would he for 
the time spent, no one would contend for a mo- 
ment that a lien on the goods for freight was 
thereby created. It seems to me the case sup- 
posed and the one under consideration are 
quite analogous. 

K necessary, this case might be disposed of 
adversely to the libellant, on another ground, 
and that is, the contract being for a fixed price, 
to be paid at all events and in no manner de- 
pendent on success (the contract being for a 
salvage service), no lien upon the vessel could 
result in any event. This court, at the Novem- 
ber term, 1871, so decided in. the case of The 
Marquette [Id. 9,101]. See, also, the following 
cases: The Whitaker [Id. 17,524], and the 
same case [Id. 17,525]; The Independence 
[supra]; Squh-e v. One Hundred Tons of Iron 
[Case No. 13,270]; The Camanche, 8 "Wall. 
[75 U. S.] 477. But inasmuch as under the 
view already taken, it is unnecessary to a de- 
cision, I do not put the case upon that ground. 
The learned advocate for libellant, seeing the 
difficulties in the way of maintaining a lien for 
salvage, asked and obtained leave at the hear- 
ing to amend his libel by striking out "sal- 
vage" as the cause of action, and inserting in 
lieu thereof, "contract, civil and maritime." 
I fail to see, however, that this improves the 
matter in the least. In fact, as it seems to the 
court, the concession admits the case against 
.the libellant on the question of lien. The eon- 
tract was for the performance of a salvage 
service, and if a lien cannot be maintained 
on that ground (and we have seen it cannot), 
It cannot be maintained on any other. In or- 
der to do so, the court would have to construe 
the contract to mean something different from 
its express terms, and thus make a new con- 
tract for the parties, which, of course, will not 
be done. The libel must be dismissed, witli 
costs to the respondent; but inasmuch as the 
pohit upon which the decision is based, was 
dearly presented on the face of the libel, and 
therefore might and ought to have been raised 
by exception, all costs of witnesses and taking 
testimony must be omitted in the taxation. 
The decree must be without prejudice to such 
other action as libellant may see fit to bring 
for the recovery of his daim. 

An appeal was taken by the libellant from 
this decree. 

Mr. H. B. Brown, for libellant and appel- 
lant 

Objection is made to a recovery upon the 
sole ground that although the tug entered up- 
on the performance of her contract, and pro- 



ceeded to the place where the vessel was ly- 
ing, she did not actually take her line or pull 
her off. It is conceded that if she had actu- 
ally pulled the vessel off, she would be en- 
titled to recover not only for this service but 
for going and returning for tliat pm-pose. It 
is also conceded that if the tug had taken 
her line and made an effort in good faith to 
pull her off, she could have recovered though 
that effort was entirely futile. There seems 
to be, therefore, in the opinion of claimant, 
some magic about the physical connection be- 
tween the' tug and the vessel that gives the 
lien. It is unnecessary to consider whether 
a proceeding in admiralty can be maintained 
for the breach of a purely executory contract. 
AH we cQaim in this case is that where a 
vessel has once entered upon the performance 
of a maritime contract she is entitled to re- 
cover for the services actually rendered, 
though they were of no benefit to the vessel. 
The general rule is well settled that wher- 
ever in a maritime contract there is a remedy 
against the owner, there is also a lien upon 
the vessel. The Druid, 1 W. Rob. Adm. 399; 
The Bold Buccleugh, 2 Eng. Law & Eq. 536; 
The Freeman. 18 How. [59 U. S.] 182. AH 
contracts of the master within the scope of 
his authority, give a lien. 1 Pars. Shipp. 
173. note; 2 Pars. Shipp. 178, note 5; The 
Paragon [Case No. .10,708]. It is held that 
although a ship has no lien upon the cargo 
before it is received, the lien attaches the mo- 
ment it is shipped on board, and she cannot be 
compelled to give it up until the freight is 
paid. 1 Pars. Shipp. 175; Bulkley v. Naum- 
keag Steam Cotton Co., 24 How. [65 U. S.] 
386; The Hermitage [Case No. 6,410]; The 
General Sheridan [Id. 5,319]; The Pacific [Id. 
10,643]. There is no difference in principle 
whether the tug takes the vessel's line or 
not She may not render her a particle of 
service, and may even injure the vessel, and 
yet it 'is not denied she would have a lien. 
The following cases dispose of the question 
of the necessity of physical connection with 
the vessel to confer a lien: The Pacific 
Isupra], where an action in rem was sustained 
for the breach of an executory contract to 
carry a passenger. Bulkley v. Naumkeag 
Steam Cotton Co.. 24 How. [65 U. S.] 386. 
in which a vessel was held liable for the 
loss of a cargo after it was delivered to a 
lighter, but before it was shipped on the ves- 
sel. See remarks as to physical connection, 
page 393. The rule is well settled that if 
supplies are bought for a vessel upon the 
representation they are necessary, the vessel 
is held, though in fact they are not neces- 
sary, and though they were never placed on 
board at all. The Gustavia [Case No. 5,876]; 
Biyan v. Pride of the West, 12 Mo. 371; 
Gibbons v. The Fanny Barker. 40 Mo. 253; 
Merritt v. Brewer [Case No. 9,483]; The 
Kearsarge [Id. 7,634]; Brightley, Fed. Dig. 
p. 799, § 500; Sewall v. Hull of New Ship 
[Case No. 12,682]; The Walkyrien [Id. 17,- 
091], In the case of The Canada [Id, 219], 
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salvage was awarded for consorting an in- 
jured vessel, though she was not touched by 
the consort; and, in The Underwriter [Id. 
14,341], it was given to a vessel which "lay 
to" near a vessel in distress, though no as- 
sistance was actually rendered. The ques- 
tion involved in this case is also discussed in 
The Susan [Id. 13,630], and an opinion ex- 
pressed in favor of a lien. See 2 Pars. Shipp. 
p. 287, 144. In the following cases actions 
were maintained, based upon a simple tender 
of services: The America [Case No. 289]; 
Ex parte McNeil, 13 WaU. [SO U: S.] 236. 
It is unnecessaiy to determine whether a lien 
is created by the contract. There are a 
few cases which Indicate that an action in 
rem will not lie for the breach of a purely 
executoiy contract, but on examination they 
will be found confined to preliminary con- 
tracts or to contracts of affreightment in 
which the lien is in the nature of a common- 
law lien, and dependent upon possession. 
Andrews v, Essex Ins. Co. [Case No. 374]; 
The Tribune [Id. 14,171]; The S. O. Ives [Id. 
7,9.38]; The General Sheridan [supra]. There 
are dicta to the same effect in the following 
eases: The Freeman, 18^ How. [59 U. S.] 
182; Vandewater v. Mills, i& How. [60 U. S.] 
82. In The City of London, 1 W. Rob. Adm. 
89, a mariner was discharged after the arti- 
cles had been signed, but before the com- 
mencement of the voyage, held, that as the 
voyage had been performed he could sue in 
admiralty for his wages. As nothing remain- 
ed to be done in this case except payment of 
the money, the contract was clearly exe- 
cuted. 2 Greenl. Ev. 104. 

W. A. Moore, for claimant and appellee. 

The contract was a personal one, and cre- 
ated no lien upon the vessel. A maritime lien 
is a jus in re. The Globe [Case No. 5,483]; 
The Young Mechanic [Id. 18,180]; The Kim- 
baU, 3 Wall. [70 U. S.] 37. To create a Hen 
for supplies, there must be a necessity for 
supplies and a necessity for credit. Pratt v. 
Reed, 19 How. [60 U. S.] 359; Tod v. Sultana, 
Id. 362. A contract to take care of a ship in 
portand the performance of the service does not 
create a lien. Levering v. Bank of Columbia 
[Case No. 8,286]; Phillips v. The Ihomas Scat- 
tergood [Id. 11,106]; Gurney v. Crockett [Id. 
5,874]. There is no lien for a stevedore's 
ser\'iees. The Anstel [Id. 339]; The D. C. 
Salisbury [Id. 3, 694]. The master has no 
lien for his wages. The Grand Turk [Id. 
5,(183]; The Orleans v. Phoebus, 11 Pet. [36 
U. S.] 175. The language used in The Druid 
and The Bold Buceleugh is not approved in 
the case of The Freeman. In the case of The 
Dmid the question was whether the owners 
were responsible for damage willfully done 
by the master when not acting within tlie 
scope of his authority. In The Bold Buc- 
eleugh, the question arose whether the pend- 
ency of a common law action, for a colli- 
sion, could be pleaded in abatement of a suit 
in admiralty in rem for the same collision. 



The case of The Pacific [supra] was decided 
hy Judge Nelson in 1850; the case of Vande- 
water V, Mills [supra], decided in 1S5C, over- 
ruled The Pacific, and Judge Nelson himself 
recognized this fact in the case of The Her- 
mitage [supra]. And so Judge Blatehford 
held in the case of The General Sheridan. In 
The Lady FrankUn, 8 WaU. [75 U. S.] 325. 
the supreme court adheres to the principle 
that the vessel is not bound except where the 
cargo is shipped. The cases cited by libel- 
lant, where the vessel was held for supplies 
"furnished" for her, but not delivered to her, 
were all dependent upon a state statute, ex- 
cept Merritt v. Brewer [supra]. A maritime 
contract" does not necessarily include a mari- 
time lien. The Kiersage [Case No. 7,762]; 
Vandewater v. MiUs, 19 How. [60 U. S.] 82, 
89. 90, 91. 

EJIMONS, Circuit Judge, Having recent- 
ly, before the argument in this cause, decid- 
ed in the case of the steamer Robinson, in 
the Western district of Tennessee, substan- 
tially the principle here involved, we should 
not, but for the history of the cause, have 
deemed the question one of doubt. With- 
out any very thorough examination at the 
time, but drawing mainly upon what we had 
ever assumed to be the law, we ruled that 
all maritime contracts made within the scope 
of the master's usual authority did per se 
hypothecate the ship; and that those of af- 
fi-eightment, insurance, towage, the fitting 
out and discharge of vessels, and for aiding 
them in distress, were instances only of the 
application of the rule. After such exami- 
nation as the great pressure upon our time 
wiU permit, we see no reason to modify this 
ruling; but hold that the contract in this 
case did ex vigore, the instant it was con- 
summated, pledge both vessels, that which 
was to aid and that to be aided, for the se- 
curity of the agreement. Performance in 
whole or in part works no consequence in 
reference to jurisdiction generally, or in the 
character of the remedy, whether in rem or 
in 'personam. It affects only the measure of 
recovery. 

The practical Importance of this question 
to our northwestern commerce; the numer- 
ous analogous rights which will fail of pro- 
tection by even a limited application of the 
contrary doctrine; the protective power 
which the jurisdiction we sustain will exert 
in preventing the disregard of agreements; 
and the fear that a brief unreasoned judg- 
ment may be less influential to extend and 
support it, is our excuse for pursuing some- 
what at length the reasons for our ruling, al- 
though forced to do so with much want of 
form. That contracts for salvage, towage 
and of affreightment, are in the most un- 
qualified sense maritime, and therefore of 
admiralty cognizance, will not be questioned; 
and that New Jersey Co. v. The Merchants' 
Bank, 6 How. [47 U. S.] 344, Morewood v. 
Enequist, 23 How. [64 U. S.] 493, Insurance 
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Co. T. Dunham, 11 Wall. [78 U. S.] 1, and 
the authors and judgments they refer to, 
wring within the rule the contract in this 
case, will be as readily conceded. The de- 
nial extends only to the remedy in rem. We 
infer that one of the reasons for the decree 
of the district court is that this is at least 
in the nature of salvage service, and as the 
lihellant did not by his efforts save any- 
thing, there is no remedy in rem. The Ca- 
raanche, 8 Wall. [75 IT. S.] 477; 2 Pars. Adm. 
283, and cases cited; Ben. Adm. §§ 300-300e; 
The Henry Ewbank [Case No. 6,37G] ; Clarke 
V. The Dodge Healy [Case No. 2,849]; 1 
Newb. Adm. 428, 438; 1 Conk. Adm. 352, 
which say salvage is earned not by aa at- 
tempt but by actual rescue, assert no doc- 
trine having any tendency to inhibit this 
proceeding. They and the numerous kin- 
dred judgments and authors deny only the 
estraordinaiy compensation given for sal- 
vage service. There is no intimation, that a 
remedy against the ship, if it is saved, will 
be denied if the agreement was for payment 
absolutely. The same remark is equally true 
of all the eases and authors which say if 
the agreement is for such absolute payment, 
Irrespective of results, there can be no re- 
ward for salvage properly so called. They 
all relate to compensation only, but not in 
any caSe to a denial of the proceeding in 
rem. Thus, the Case of One Hundred Tons 
of Iron [supra], is understood by counsel to 
deny all remedy against the ship. As the 
sole authority for what it does in this regard 
decide. The Independence [supra] is cited, 
in which, after a careful discussion of this 
question. Judge Curtis takes pains to say he 
does not decide that in a case like that now 
before us there is no jurisdiction, in rem'. On ' 
the contrary, with manifest approbation, he 
refers to the judgment of Judge Conkling in 
The A. D. Patchin [Case No. 87], affirmed on 
appeal by Judge Nelson, in which there was 
a contract precisely like that here set up, 
to labor for the rescue of the ship for a per 
diem compensation, and where both judges 
sustained a proce'eding in rem, as consistent 
with the other wholly distinct rule that there 
can be no extraordinary compensation in 
such case. It is said: "For all maritime 
conti-acts which the master is authorized to 
make, there is an implied hypothecation of 
the ship. There was authority to employ 
others to aid in preserving the ship, and I 
imagine that such a contract, subject to the 
revisory powers of the court, would create a 
lien on the vessel." The Emulous [Id. 4,- 
480], The Centurion [Id. 2,554],* The Pigs of 
Copper [Id. 1,193], are reviewed, and the 
principle deduced that suits for salvage may 
be maintained, although there is an agi-ee- 
ment for a fixed and absolute compensation. 
This judgment is referred to in this ccmnee- 
tion more particularly -to illustrate the posi- 
tion that a denial of salvage is not a rejec- 
tion of a proceeding in rem, but it quite as 
fully sustains the broader proposition soon 
29FED.CAS.— 85 



to be considered, that all authorized mari- 
time contracts pledge the vessel for their 
performance. 

It will be noticed the term salvage is used 
to denote the nature of the service, even 
where an, absolute compensation is agreed 
on. And so are other cases. In Hennessey 
V. The Versailles [Case No. 6,365], Judge 
Curtis remarks that he doubts Whether there 
is any such head, properly speaking, .as tow- 
age. It should all, he thinks, be termed 
salvage, whether the ship is in distress or 
not, whether there is an agreed price or for 
fixed wages, as in the case before us. It is, 
however, but a name. He followed only 
what Judge Stoiy a little less plainly said in 
The Emulous [supra], where he was seeking 
to lodge the power under some well-known 
head and among the old, familiar classes of 
admiralty jurisdiction, that it might escape 
the contests in the supreme court. That 
high tribunal has now settled this and some 
other questions, fortunately for the com- 
merce of the country, and declaimed that over 
all maritime contracts our courts have cog- 
nizance, and that our only duty is to deter- 
mine they are such. We need not now, in 
order to take jurisdiction, maintain that the 
towage of a staunch and seaworthy ship 
through the safe and land-locked straits of 
Detroit is a salvage service. We believe that 
the partial adoption of this inapplicable no- 
menclature is the parent of the objection in 
this case. It illustrates the impolicy of ap- 
plying names to things and acts in unusual 
senses. Towage, however, is generally call- 
ed towage, and jurisdiction over it taken not 
because it is salvage or in the nature of 
salvage, but because it is performed in pur- 
suance of a maritime contract over which 
the constitution and laws give the district 
courts jurisdiction. In most such cases the 
more appropriate, but, in our opinion, un- 
necessaiy terms of ordinary and "extraordi- 
nary towage" are employed. See The Prin- 
cess Alice, 3 W. Rob. Adm. 138; The Kilby, 
26 Eng. Law & Eq. 596, note 1; The King- 
aloch. Id. Dr. Lushington points out at 
length the difference between salvage and 
towage, and what he terms exti-aordinarj-- 
towage, the latter being such as demands 
some extra labor. He cannot, he says, where 
all is fair, break in upon agreements for the 
latter, and allow salvage properly so called. 
The Harbinger, 20 Eng. Law & Eq. 641, and 
The Graces, 2 W. Kob. Adm. 294, were like 
eases, where similar terms, familiar in Eng- 
land, are used. In the latter, it is said, the 
going to the ship was a part of the services 
as much as the labor after arrival. And see 
The White Star, L. R. 1 Adm. & Ecc. 68; 
The Banner [Case No. 17,149]. Judge Wil- 
kins, in this district, said, there was a lien 
for towage; that it might be necessary in 
cases of stranding. The Susan [supra], and 
many of the more modern American cases 
employ the same terms, and treat the juris- 
diction, as it should be, as depending upon 
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a maritime service and contract only. Right- 
ly understood, of course, no influence upon 
jurisdiction and remedies should he 'wrought 
hy the accidental use of either class of 
names. The contracts and acts involved are 
alone material. It becomes worthy of notice 
here only in the supposition that analogies 
have been sought in the doctrines of salvage 
to deny a jurisdiction in rem for the viola- 
tion of a familiar maritime contract, because 
the labor of the libellant in the accidents of 
its performance Tvas not instrumental in re- 
lieviDg the Williams. The attempt under 
this contract for absolute payment by the 
day, irrespective of results, bears no more 
analogy to salvage, properly so called, than 
do the services of the fireman and the engi- 
neer. 

It is, however, broadly contended in argu- 
ment here that, irrespective of all notions 
peculiar to salvage, there is no hypotheca- 
tion of the ship while the contract is execu- 
tory. That, unless the performance is en- 
tered upon in such mode as to bring the 
subjects of the agreement into actual con- 
tact, there can be no remedy in rem. We 
were referred to no judgment or book coun- 
tenancing such a doctrine beyond The Free- 
man, 18 How. [59 U. S.3 182, and The Yankee 
Blade, or Vandewater v. Mills, 19 How. [60 
U. S.] 82, which, in their now expressly over- 
ruled dicta, do sustain in some degree such a 
doctrine in reference to contracts of af- 
freightment. They aflBrmed extrajudicially 
that there was no lien in favor of the shipper 
until the cargo was laden on board. From 
this error it was argued that, unless the tug 
in this instance actually laid hold of the 
Williams, and made at least a single pull, 
she was not drawn within the jurisdiction 
in rem. It will be seen that even this far- 
fetched analogy fails not only for want of 
similitude, but the doctrine from which it is 
sought to be deduced, never had a resting 
place in law. 

We think it may now be considered as set- 
tled that such a delivery to a carrier as im- 
poses upon him the extraordinary liabilities 
attaching to his character creates a lien up- 
on the ship to secure the performance of the 
contract of carriage. There is no necessity 
for actual contact of cargo with ship. 
Whether there is a remedy in rem where 
there has been no delivery, has not as yet 
been decided by the court of last resort, but 
in the absence of aU authority to the con- 
trary and sustained by express judgments in 
the district and circuit courts, and, as we 
said upon the argument, by what we deemed 
unquestionable principles, we should readily 
sustain a libel for the breach of a contract 
of affreightment wholly irrespective of deliv- 
eiy to the carrier. Such act may, and in 
most instances would, be requisite to launch 
the duty of carriage. But jurisdiction in rem 
does not depend upon it. That vests, if 
without it a maritime contract within the 
usual authority of the master has clearly 



created a duty to carry, to tow, to aid in dis- 
tress, or do any other act within the common 
duties of the department of commerce in 
which the vessel is engaged. If the agree- 
ments are obligatory, and the conditions for 
performance occur as contemplated, they do, 
of their own force, hypothecate the ship. 
The contract, the obligation which it im- 
poses, does so. 

In The Edwin [Case No. 4,300], affirmed in 
24 How. [65 XJ. S.] 386, was sustained a pro- 
ceeding in rem for the loss of cotton upon a 
lighter on its way to the ship. Judge Sprague 
reviews the 18th and 19th Howard [59 and 
60 U. S.], and anticipates what the supreme 
court on appeal says of the dicta in those 
two judgments. He says it is worthy of 
much consideration whether there is not a 
hypothecation of the ship by a contract of 
carriage without any delivery to the carrier, 
and cites The Flash [Case No. 4,857], de- 
cided by the learned Judge Betts, of the 
Southern district of New York, so holding, 
but adds that, subsequently, in 1857, ac- 
cording to a newspaper report^ he refused to 
enforce the doctrine in obedience to the dicta 
in 18th and 19th Howard [59 and 60 U. S.]. 
They out of the way, The Flash is not ex- 
tinguished, although the learned judge who 
decided it felt himself no longer at libertj'' to 
follow its light. In The Edwin, or Bulkley 
V. Cotton Co., 24 How. [65 IT. S.], the court 
say that what is said in 18th and 19th Hoav- 
ard [59 and 60 U. S.] and in Grant v. Nor- 
way, 2 Eng. Law & Eq. 337, all refer to cir- 
cumstances where there had been no such 
delivery as to impose on the carrier the duty 
of carriage or to care for the property. It 
is said "the unloading of the goods at the 
end of the voyage, on the wharf, does not 
discharge the lien, and we do not see why 
the lien may not attach .if the cargo is de- 
livered to the master before it reaches the 
hold of the vessel, as consistently as its con- 
tinuance after it is unloaded on the wharf or 
within the warehouse." The scope of what 
is here meant will be better understood in 
connection with the at one time much dis- 
cussed, but now settled doctrine in all' courts. 
English, federal and state, that a delivery at 
the usual place where a carrier receives 
goods, whether upon a wharf, in a warehouse 
of his own or others, fixes his liability as 
insurer. See Aug. Carr. §§ 129-148; 2 Redf. 
R. R. 55-59; Ben. Adm. § 287; 1 Conk. Adm. 
193; 1 Pars. Adm. p. 183. Nowhere is any 
distinction made between the absolute liabil- 
ity of the carrier as insurer and the right 
to enforce it by a proceeding in rem, the 
abandoned dicta in ISth and 19th Howard, 
and the few cases dependent upon them ex- 
cepted. In The Robinson [unreported], we 
had occasion to go somewhat into the dis- 
tinction between contracts which did and 
those which did not bind the ship in rem. 
We found the line wholly drawn between 
those which were maritime and the under- 
takings of the master in reference to the sale 
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of the cargoes and return of proceeds, and 
other similar agreements collateral to his 
ordinary es officio duties. "We held that an 
agreement to collect and pay over the sum 
due upon a bill of goods, although contained 
in what was called a "collect on delivery," 
or a "0. O. D." bill of lading, did not au- 
thoi*ize a proceeding in rem. But it was be- 
cause it was not maritime, was an impolitic 
extension of the lien to cases not coming 
within the reason of the rule. 2 Pars. Adm. 
252, cites the judgment in The Edwin to the 
position "that the liability to proceedings in 
rem commences by reception of the goods on 
board or at the wharf; that it continues aft- 
er they are unladen." See The Tangier [Case 
No. 12,265]. The General Sheridan [supra] 
was a libel against a vessel for refusing to 
proceed to the ports named in a charter 
party. Judge Blatchford conceded that The 
Pacific [supra] was full authority to sustain 
the proceeding. It enforced a right in rem 
where the ship was not fitted out according 
to agreement, and a passenger refused: to go 
on board, and in which Judge Nelson, sus- 
taining a proceeding in rem, used as an illus- 
tration a refusal to carry out an executory 
contract to ti-ansport goods. But Judge 
Blatchford felt he could not follow The Pa- 
cific, as Judge Nelson had himself, in The 
Hermitage [supra], in obedience to the dicta 
in The Freeman and The Yankee Blade, an- 
nounced a contrary rule. He therefore, man- 
ifestly against his own convictions and the 
logically sustained judgments of Judge Betts 
in The Flash, Judge Nelson in The Pacific, 
those of Judge TVare hereafter cited, and the 
dicta of Judge Sprague in The Edwin, dis- 
missed the libel. But the then and now con- 
ditions of opinions in the supreme court ren- 
der The General Sheridan an authority so 
far as the opinion of the able judge who 
decided it is such, for sustaining a libel 
against a ship for refusing to call for pas- 
sengers or freight at the places and in the 
times where those who are authorized to 
make obligatory contracts agree she shall go. 
1 Pars. Adm. 183, repeating the doctrine that 
delivery on the wharf binds the carrier, and 
showing in the note that he means binds 
the ship as well, refers to the MS. decision 
by Judge Betts, in which he refused to fol- 
low The Plash, and says the eases in How- 
ard and Hennessey v. The Versailles, supra, 
do not compel his departure from his former 
ruling, and that The Edwin, 24 How. [05 
U. S.] 386, sustains his own text. So far, 
therefore, as the decree below may be sup- 
posed to rest upon the assumption that there 
is no remedy in rem for the breach of a 
wholly executory maritime contract to carry 
goods, we think It fails of support. 

The rectitude of the jurisdiction now taken, 
however, may be vindicated more fully than 
simply to answer the accidental objections 
made to it. It may be quite true that the 
analogies from the doctrines in salvage fail 
because tlie service is not such, and that 



the breach of an executory contract of af- 
freightment may be compensated by pro- 
ceedings in rem, and still the present decree 
fail of afiirmative support. We do not repose 
upon this negative argument. The wider 
principle, that every maritime agreement 
binds the ship as well as the owner, is that 
upon which we rest our decision. That such 
is the law of the American admiralty, and 
substantially so, as now restored, of the 
English, and that the ship is bound by the 
contract, and not by force of part perform- 
ance, will be seen by the following judg- 
ment and authors. It would be a mere af- 
fectation to go back of the more modern de- 
cisions, which, if we might suppose what 
no one suggests, that they misconceive the 
older doctrines, are nevertheless in the con- 
ditions of this court to be followed. No sepa- 
ration of cases which announce the general 
rule, and those which apply it, where the 
services have not been rendered in, or upon, 
or in contact with the ship will be made. 
Judgment in the erroneously so-called sal- 
vage cases and towage cases, where the agree- 
ments are implied from signals and circum- 
stances, are promiscuously referred to, as 
their applicability will be sufficiently appar- 
ent. 

In Insurance Co. v. Dunham, 11 "Wall. [78 TJ. 
S.] 1, although a proceeding in personam upon 
a policy of insurance, its mode of argument 
and approval of cases would, without more, 
oblige oxix inferior courts to say that for all 
purely maritime contracts there is a remedy in 
rem. It extensively reviews the former judg- 
ment, and sums up its able argument by the 
broadest announcement of the jurisdiction gen- 
^erally, and declares that "the only duty is to 
apply the general principle to the differing cases 
as they arise." From The Belfast, 7 "Wall. [74 
U. S.] 624, is quoted "that contracts, claims or 
services purely maritime are cognizable in the 
admiralty," and from Morewood v. Enequist, 
23 How. [64 U. S.] 493, that part of Judge 
Grier's opinion which says that "over all mari- 
time contracts there is jurisdiction in the admi- 
ralty, both in rem and in personam." New 
Jersey Co. v. Merchants' Banli, 6 How. [47 U. 
S,] 344, is referred to, and the following pas- 
sage from Judge Nelson's opinion approved: "K 
.the cause is maritime the jurisdiction is as com- 
plete over the person as over the ship. It 
must, in its natvu:e be complete; it cannot be 
confined to one of the remedies on the contract 
where the contract itself is within its cogni- 
zance." In 6 How. 344, the contest was wheth- 
er the proceeding must not be solely in renj, 
and the learned argument of coxmsel as well as 
its treatment by the court show how free from 
doubt is such a remedy here. We do not over- 
lock the fact that these broad announcem-ents 
are not Uterally and univei-saMy applicable. The 
exceptions, however, are so far from this case 
that it would be a useless criticism to suggest 
them. In Four Thousand Eight Hundred and 
Eighty-Five Bags of Linseed, 1 Black [66 U. 
S.] 108, Chief Justice Taney says, "As contracts 
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of afifreightment are maritime contracts there is 
jurisdiction in rem." After tlie decision in G 
HGvr., this was not doubtful, but it is now re- 
ferred to for the reason and ground of the pro- 
ceeding. It is the contract -which gives it, not 
a service or act in a locus within tlie territorial 
jurisdiction of thfe admh'alty, as is necessaiy to 
give cognizance of a tort. Among the leading 
and leaiiied judgments upon this subject, are 
those of Judge Wai-e. They have been repeat- 
edly approved by the supreme court. In The 
Paragon [supra] he says: "Every contract of 
the master, within the scope of his authority, 
binds the vessel and gives the creditor a lien 
for seem-ity;" and in The Phebe [Case No. 
11,066], in an instructive opinion, the lien is 
asserted and traced to the maritime law, and its 
original reason thought to be found in that fea- 
tm'e which confined the owner's liability to the 
value of the ship. But another and leading 
one, undoubtedly, is the fugitive character of 
the property and agents, and the almost uni- 
versal absence of the obligated persons and the 
impracticability and expense of seeking them-. 
The Robert J. Mercer [Id. 11,8&1], in deciding 
that a Massachusetts statute created no lien for 
refusing pilotage where it gave half fees, states, 
as a reason, "that there was neither any actual 
semce or contract for service made." That 
had there been a conti'act, express or implied, a 
lien would have resulted^ is decided in The 
America [supra]. The law was amended so as 
to give a lien, and the objection was made that 
to enforce such a statutoiy right where there 
was no actual sei-vice to the ship there was no 
jurisdiction in the admiraltj'. Judge Lowell, 
after arguing that from such a law a conti-act 
would be raised by implication, says, "a lien is 
implied from a contract of pilotage, unless the. 
statute expressly, or by implication, forbids it." 
If there is a contract for service, and it is re- 
fused where labor has been expended to tender 
it, that a proceeding in rem is given, is assum- 
ed as undoubted law. Benedict, Conklmg, 
Abbott, and Parsons, citing portions of the 
foregoing and following decisions, all so lay 
down the rule. The latter (1 Adm. 173) says: 
"Every contract by the master within the scope 
of Ms authority binds the ship to its fulfill- 
ment." In The Bold Buceleugh, 3 W. Rob. 
Adm. 222, Dr. Lushington quotes and approves 
what he says in The Druid, 1 "W. Rob. Adm, 
391. After saying that generally no suit could 
be maintained against the ship, unless, at the 
time of the contract or occurrence, owna's were 
also responsible, he adds (page 399): "The lia- 
bility of the ship and the responsibility of Qie 
owner in such cases are convertible terms. The 
ship is not liable if the owners are not responsi- 
ble, and no responsibility can attach upon the 
owners if the ship is exempt and not liable to 
be proceeded against." This was said original- 
ly in a case for a wiUful wrong by a master 
where the owners were not liable and the ship 
discliarged. But it was quoted in The Bold 
Buceleugh as applicable to that class of con- 
tracts for which the master as such may bind 
his owners. We quote the passage as it stands. 



and concede it is true so far only as it asserts 
that where the master has a right by the mari- 
time law to bind the owners, he may by his 
contracts hypothecate the ship. Here in the 
ease of domestic vessels, as the law just now 
stands, there is an exception as to supplies. But 
all concede it to be an anomaly in view of the 
sources fl'om which our admiralty must draw 
the larger portion of its pcT^'ei-s. It does not 
affect the general mle upon which we rely. 
In The Susan, Judge Sprague says, that if a 
signal is given, and persons go out to render 
assistance with great pains to the ship, their 
services cannot be rejected as unneeessai*y, and 
that if the ship comes to a place of safety with- 
out their aid, a remedy in. rem should be given. 
He concedes that if the agi-eement is for abso- 
lute payment this wiU displace the salvage com- 
pensation, but it is clear he would still afford 
the remedy in rem. If the implied conti'act 
to accept services deduced from a signal will 
sustain the lien, surely the foi-mal one in this 
case will. The Undaunted, Lush. 90, is a case 
where at request of a ship a tug went for two 
anchors, but before they arrived the ship was 
gone. A libel in rem' was sustained. After 
pointing out the difference between the cases of 
pure salvage,^ where volunteers labor in the 
expectation of large rewards and run the risk 
of success, it is said, "But if men are engaged 
by a ship in distress, whether generally or par- 
ticularly, they are to be paid accordmg to their 
efforts, even though the labor may not prove 
beneficial to the vessel." Here was a contract. 
Before the instrumentaUties for assistance 
reached the ship she had gone. The case is 
that before the court. In The Circassian [Case 
No. 2,722], a libel was sustained for unloading 
a ship on fire. The eases which deny the ju- 
risdiction in favor of stevedores are justly dis- 
approved, but the case is distinguished from- 
them. It rests upon the principle announced in 
11 Wall., that where the contract was decided 
to be maritime, it was a duty to take jurisdic- 
tion, and that all the remedies were open both 
in personam and in rem. Benedict's Admiraltj^ 
Practice says, stevedores may sue in rem, and 
we think he is right. The Ocean, 2 W. Rob. 
Adm. 92. By request, the libellants took a 
message for a steamer. They did pei-sonally 
board The Ocean to receive it, but this fact is 
noticed in judgment only to enhance the com- 
pensation, as it was hazardous. It is another 
case of remedy in rem for services not upon or 
in contact with the ship, and one which for 
recompense did not depend upon the salvation 
of the vessel. The Canada [supra]. It is mani- 
festly assumed in the judgment that simply ly- 
ing by or consorting with another ship, if by 
contract, will sustain the hbel. The Under- 
writer [supra]. Judge Nelson allowed The 
Delaware, in a proceeding in rem, a lai-ge extra 
compensation for lying by, although she could 
not reach or in any way aid The Underwriter. 
It' was, however, upon request. There was 
a contract. Such feature, it will be seen, 
attends all the eases where allowances have 
been made where no actual benefit has ac- 
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eruea or labor upon the vessel has been done. 
There are a few instances where, in the en- 
couragement of diligence, the expenses of 
volunteers have been paid by proceedings in 
rem, where unexpectedly aid becomes neces- 
saiy or the attempt abortive. See, fully so 
deciding, The Eanger, 9 Jur. 119; 2 Pars. 
Adm. 284; The Albion, 3 Hagg. Adm. 254. 
Even the old time-honored maxim that "sal- 
vage never results from an attempt, but from 
rescue only," is no longer a universality. If 
Providence does what the fearless and active 
salvor attempted, the rule has been modified. 
It is only where the calamity destroys the 
object of the effort that all remedy is denied. 
"We look in vain into any department of the 
rational and protective maritime code for a 
principle or a precedent which will deny a 
remedy to the owner, who in good faith and 
in reliance upon formal contracts incurs ex- 
pense in order to tender the labor he has 
agreed to perform. 

This jurisdiction is all the more necessary 
now that so large a portion of our transpor- 
tation is done by corporations whose ships are 
frequently covered by bonds and mortgages, 
and whose personal responsibility is doubt- 
ful. To send the proposed shipper in all in- 
stances to the often distant home of the 
owner is a hardsnip which the I'ule was 
established to prevent, and which no evil 
growing out of its administration demands. 
No class of contracts requires promptness so 
much as those connected with commerce. 
The buyers of produce, the merchant and 
manufacturer all have adjusted their most 
continuous and common transactions upon 
a basis which involves the utmost fidelity 
and regularity in the cariying trade. The 
proprietor of a tug, which in virtue of a fair 
contract is sent hundreds of miles to aid a 
ship in distress, should not be compelled to 
go to another state and sue without security 
for the agreed price, because the accidents 
of the winds and waves may have rendered 
Its labors unnecessary. Decree for libellant. 
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WILI/IAMS et al. v. ADAMS et al. 

[8 Biss, 452; 7 Reporter, 613; Cox, Manual 

Trade-Mark Cas. 387; 11 Chi. 

Leg. News, 249.] i 

Circuit Court, N. D. Illinois. April 14, 1879. 

Tkade-Mark — Abaxdokment — "Yankee." 

1. Abandonment of a trade mark is not made 
out by showing numerous infringements in which 
the owners of such trade-mark have not acqui- 
esced, 

2. Tlie term "Yankee" applied as the name or 
label upon soap, held, to he a valid trade mark. 

In equity. Bill to restrain the use of a 
trade mark. The alleged trade mark is the 

1 [Reported by Josiah H. Bissell, Esq., and 
here reprinted by permission, 7 Reporter, 613, 
and Cox, Manual Trade-Mark Cas. 387, contain 
only partial reports.] 



use of the word "Yankee," as a label or mark 
to designate the comi)Iainants' manufacture of 
a certain kind of shaving soap. The bill set 
up that the firm of Williams Brothers, iu 
1846, commenced at Manchester, Connecticut, 
the manufacture of a superior article of shav- 
ing soap, or toilet soap, to which they gave 
the name "Y'ankee Soap," or "Yankee Shaving 
Soap." That shortly afterwards the business 
place of the firm was removed from Man- 
chester to Glastonbury, Connecticut, and the 
complainants' firm, as successors of the orig- 
inal maniafacturers, have succeeded to all the 
rights of the original firm of "Williams Broth- 
ers; and that the defendants [Charles L. 
Adams and others] were putting upon the 
market an inferior article of shaving soap, 
which they labeled "Yankee "Williams' Shav- 
ing Soap." The complainants [James B. Wil- 
liams and others] claimed the exclusive right 
to use the word "Yankee," having adopted it 
at an early day as a trade mark, designating 
their manufactured goods.- 

H. B. Hurd, for complainants. 
Banning & Banning, for defendants. 

BLODGETT, District Judge. I am satisfied 
that the complainants' case is fairly made out. 
The proof shows that they did enter upon the 
manufacture of this class of soap, as the bill 
alleges, and adopted this word "Yankee" as 
the mark or designation of their goods, and 
have used it from the time of Its adoption to 
the present. 

The defendants, on the contrary, claim that 
the complainants have abandoned the use of 
this word as their trade mark; that they have 
allowed other manufacturers to infringe upon 
it by putting their soaps upon the mai'ket un- 
der the designation of "Yankee," as, for in- 
stance, "Yankee Jim," "Yankee Sam," and un- 
der other labels in which the word "Yankee" 
is the controlling or leading term, whereby 
complainants' exclusive claim of right to the 
use of the word "Yankee" has been infringed; 
and that complainants have so acquiesced in 
these infringements as to have abandoned 
their exclusive right to the use of the word 
"Yankee." 

I do not find this position sustained by the 
te.stimony. The complainants seem to have 
been diligent in prosecuting all persons who 
infringed upon their rights within a reasonable 
time after they became aware of such in- 
fringement. It is true that the proof shows 
that quite a large number of manufacturers 
are putting shaving soaps upon the mafket 
under the term or description of "Yankee," 
such as "Yankee Sam Soap," "Yankee Jim 
.Soap," and the "Yankee Soap," which last 
is precisely like the complainants', and there 
are various other imitations of the complain- 
ants' goods, shown in the proofs. But I do 
not understand the rule to be, that if a 
party infringes upon another's trade mark 
there is any fixed time in which he must bring 
suit in order to save his rights. Certainly, 
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there is no such neglect on the part of the 
complainants proved here, as would show an 
intention to abandon their trade mark. 

The other point, that the word "Yankee" 
cannot he adopted by any person as a trade 
mark, is presented with a good deal of vigor 
and ingenuity by defendants' counsel, and 
with a show of authority. A Mr. Browne has 
written a book on trade marks, which to some 
extent, I think, is accepted by the profession 
as an authority, in which he sums up his own 
conclusion as to the principle decided in a 
certain trade mark case, and says: "It clearly 
appears from the foregoing case, that words 
designating localities, places or persons, such 
as London Dock Gin, Yankee Soap, etc., can- 
not be adopted or used as a trade mark." 
Browne, Trade-Marks, §§ 119-125, 597. 

It is sufficient to say in reference to this 
paragraph, that Mr. Browne is not a court; 
that he was simply enforcing his own indi- 
Tidual views or conclusions from certain ad- 
judged eases. Now, it seems to me by all the 
analogies, that a manufacturer, especially a 
manufacturer thirty years ago, would have 
had the right to adopt the term "Yankee" as 
applicable to some specific kind of goods, and 
make it a valid trade mark. 

"We must remember that the term was not as 
generally applied then as it is now. At that 
time, certainly, the term "Yankee" was ap- 
plied to the inhabitants of but a small portion 
of the United States— to a small portion of the 
New England states. For instance, in West- 
ern Massachusetts they would speak of the 
mhabitants of the eastern part of that state, 
and along the coast from Boston, to Portland, 
Maine, as "Yankees." The eastern shore peo- 
ple were called "Yankees" in New England. 
In the Southern, and perhaps some of the 
Western states, all people in the New England 
states were spoken of as "Yankees," and since 
our unfortunate national Bebellion, it has 
been quite common at the South to speak of 
all persons who remained loyal to the federal 
government as "Yankees." The term has been 
enlarged by use, undoubtedly, very much 
within the last fifteen or twenty years. In 
184(5, the time the complainants entered upon 
this manufacture, the term "Yankee" was re- 
stricted, and applied solely as a nickname or 
epithet to the inhabitants of some parts of the 
New England states, but it was not a term 
describing a specific locality or place, or per- 
son. It is not a geographical term, nor a prop- 
er name, but a designation applied by the 
dwellers in one locality to the dwellers in an- 
other place. It was not the name of any cer- 
tain locality, and it seems to me complainants 
had the right to adopt it as their trade mark. 
If it has since that time, by a more general 
use and definite application, come to designate 
any certain locality— which is not conceded — 
such subsequent events cannot defeat com- 
plainants' right. The complainants have made 
such a case as entitles them to an injunction 
perpetually restraining defendants from using 
the word "Yankee" in any label or mark up- 



on their soaps, and the case will be referred 
to the master to take proof as to the damages 
which the complainants have sustained. 

See, also, Roberts v. Sheldon [Case No. 11,916,] 
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WILLIAMS et al. v. Tlie ADOLPIIE. 

[19 Am. Jur. 219.] 

District Court, D. Rhode Island. Aug. Term, 
1837. 

Salvage— Dekelict — Intent to Abandon — Com- 
pensation. 

1. Property found in a vessel, abandoned in a 
harbor on an uninhabited coast, comes within the 
maritime definitions of derelict property, unless 
it appears that there was an intention to return 
to the vessel, on the part of the officers and 
crew. 

2. When a part of the cargo of a vessel is 
thrown overboard to make room for property 
found abandoned, the owners, of such part of 
the cargo are not entitled to be first reim- 
bursed out of the proceeds of the substituted 
property, but as between the salvors, in ad- 
justing their proportions, their claim should be 
duly considered, and should be taken into the 
general account of the merits and sacrifices of 
the salvors. 

[This was a libel for salvage by Caleb Wil- 
liams, Jr., and others against the cargo, tackle, 
and apparel of the ship Adolphe.] 

PITMAN, District Judge. This is a cause 
of salvage originally instituted by the master 
and owners of the bark Triton for themselves 
alone. Afterwards their libel was so amend- 
ed by consent as to include the crew of tlie 
Triton, excepting Ephraim Hansen, Duncan 
McCIellan and Joseph M. Smith. A petition 
and claim for salvage was at the same time 
filed by the said Hansen, McClellan and 
Smith, which was resisted by the master and 
owners, on grounds stated in their answer; 
but at the hearing, the answer to this petition 
was abandoned and the libel agreed to be 
amended so as to include all the crew of the 
Triton, as libellants. I have been thus re- 
lieved from the consideration of any material 
question of controversy as between the sal- 
vors. A claim has been interposed by the 
consul-general of France residing at New 
York, in behalf of the original owners of the 
ship Adolphe and cargo, being French sub- 
jects, praying for restitution after awarding 
to the libellants competent salvage. 

The material facts stated in the libel, and 
supported by the proof, are: The Triton on a 
voyage from New York to the Pacific Ocean 
and the northwest coast of America, on the 
18th of February last, and between the 47th 
and 48th degrees of south latitude, encoun- 
tered a severe gale of wind and shipped a 
sea, which caused so much damage that the 
projected voyage was abandoned, and she 
put away for the harbor of St Elena, on the 
east coast of Patagonia, to repair. On the 22d 
February she reached the harbor of St. Elena, 
and foimd there stranded the French ship 
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Adolpbe, of Nantz. At low -water slie was 
liigli and diy upon tlie rocks. She appeared 
to be a French whale ship, with some cargo 
on board, being part of her outfit, and aban- 
doned by her officers and ci'ew; she had a 
large hole in her bottom, so that the tide 
flowed in and out of her; her rudder was 
carried away, her keel sprung on one side, a 
considerable proportion of the copper washed 
off, and she was hogged or broken-backed. 
She was in a condition which rendered it ap- 
parently impossible to get her ofE from the 
rocks, and if so, to make her fit for sea. Aft- 
er sm'V^ying the wreck, the master, and Hunt, 
the supei'cargo and part owner of the Triton, 
thought it best to attempt saving the cargo 
of the Adolphe, her tackle and apparel; and, 
to make room on board the Triton for the 
same, they deemed it necessary and did throw 
overboard a part of the Triton's cargo, which 
they thought less valuable than what they 
expected to save from the Adolphe. The 
Triton lay in the hai-bor of St Elena from the 
22d of said Febi-uary until the 18th of ^larch 
last, her crew employed in savuig the cargo 
and apparel of the Adolphe, and in repairing 
the damages sustained by the Triton. The 
latter was the work of two or three days by 
such of the crew as were employed therein, 
the residue being employed in the salvage 
service. Having got out all the cargo which 
they could, the Adolphe was set on fire by 
the orders of the master of the Triton, to get 
the copper and copper bolts which could not 
be procm-ed without. In about two days, 
after the ship was partly burned, a gale came 
on, accompanied with a higher tide than they 
had before experienced, which in the opinion 
of some of the witnesses, would have washed 
away the Adolphe and what remained in her, 
if she had not been set on fire, and which 
actually washed away what was remaining, 
and removed many articles of great weight, 
which had been deposited on the shore, sup- 
posed to be in a place of safety. 

The libellants claim salvage on property 
derelict, and the owners of the cargo of the 
Triton Otieing the same as the owners of the 
ship) claim to be remunerated for that por- 
tion which was thrown overboard, aside from 
their other claims as salvors. It is contended 
in behalf of the owners of the salved prop- 
erty that this is not a case of derelict, that 
the officers and crew of the Adolphe aban- 
doned her with the intention of retm-ning (as 
is to be presumed) when they had obtained 
the means so as to be able to save the cargo, 
and that the service rendered by the salvors 
merits not the high reward usually given 
in cases of derelict. And, whether a case of 
derelict or not, it is contended that the claim 
for remuneration for the cargo thrown over- 
board is wholly unprecedented in relation to 
the owners of the salved property, however it 
may be considered in adjusting the propor- 
tions of salvage among the respective salvors. 
Whether this be a case of derelict or not 
may not be very material, except as bringing 
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the case within a rule which has been adopt- 
ed in the admiralty courts in this country, as 
a guide to judicial discretion. Apart from this 
rule, the meritorious nature of the services 
rendered, and the small amount of property 
saved, might induce the court to decree an 
aftiount of salvage as great as if guided by 
the rule in eases of derelict. If the property 
is found abandoned by the officers and crew, 
it comes within the maritime definition of 
derelict, unless it appears there was an in- 
tention to return to the vessel. Was there 
any evidence of such an intention in this 
ease? Those presumptions which may arise 
in eases of ships found on shore or stranded 
in a civilized and inhabited country do not 
exist in this case. ^ The Adolphe was found 
on an uninhabited ° coast, and, as far as she 
might be visited on the land side, it was by 
savages. The eiroumstances in which the 
Adolphe was found furnished no presump- 
tion that the crew intended to return. On 
board, the hatches were gone, tlie compan- 
ion-way open; on shore they found chests 
and tents, but the provisions and clothes 
strewed about the tents, and no appearances 
of any care to preserve the property until 
they might return to take it, either on boatd 
or on shore. I deem it unnecessary to pur- 
sue these remarks, as those who set up the 
intention of returning in cases of abandon- 
ment, prima facie, are bound to give some 
evidence of this intention. A paper found on 
board the Adolphe signed by Hyppolitus Leo- 
pold Saxemoeder, harpooner on board the 
Adolphe, dated February 8, 1837, is relied on 
to show the intention of returning. He was 
the owner of a chest found on board, and 
this paper appears to have been written for 
the purpose of preserving his claim for the 
space of three years. In this paper he says 
(speaking of the chest), "It is not abandoned. 
We pray those who shall find it to respect it 
for the space of three years," «S:c. A paper 
signed by a person of so little consequence 
on board would not be entitled to much con- 
sideration, as evidence of the intention of 
the master to return to the vessel. But it 
proves too much, if anything,— an intention 
not to abandon under three years. It will 
hardly be contended that the Adolphe and 
cargo were not to be deemed derelict until 
after that time. If the owner of this chest 
deemed it necessary in order to preserve his 
property to leave this paper, why did not the 
master of the Adolphe leave some writings 
which might show what was his intention 
in leaving her, and giving some directions to 
those who might take possession of the prop- 
erty? There was a paper found in a. bottle 
at the head of the grave of one of the crew 
of the Adolphe, drowned during the ship- 
wreck. This paper gave an account of the 
disaster and the name of the deceased, and 
■was formally signed by officers and crew; 
but nothing was in it which told of any in- 
tention of returning, nor whither the master 
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and erew had gone. I consider, therefore, 
the claim of the libellants in this ease to be 
for salvage on property derelict 

The question occurs, what proportion of the 
i)roperty saved ought to be aT\-arded to the 
salvors? Here it is necessary to consider a 
preliminary question -which has been ma^e 
by the claimant, as tending to diminish the 
amount of salvage, or as forfeiting all right 
to the same. It has been said the firing the 
Adolphe was a wanton destruction of prop- 
erty; that a portion of her cargo was thus de- 
stroyed, and if the master and crew of the 
Adolphe had returned, they were thereby 
prevented from saving that part of the cargo 
which the Triton did not take; and that such 
an act deserves the severe rebuke of a court 
of admiralty, whose duty it is to guard against 
the destruction of property. I have looked into 
the evidence in this ease with much atten- 
tion to see if there was any foundation for 
these suggestions,— feeling it my duty to visit 
a wanton destruction of property, where there 
was any hope of recovery with such a diminu- 
tion or forfeiture of salvage, in relation to the 
guilty, as private rights and public justice 
might require. I see nothing in the evidence, 
however, which warrants these amputations 
upon the salvors or any of them. On the con- 
trary they appear to have acted in a manner 
which would have been approved by the own- 
ers of the Adolphe, had they been present. 
The sacrifice of the less to the gx-eater was 
the part of prudence and propriety. The ob- 
ject of the salvors was to obtain all they could 
from the wreck, and in so doing they acted 
for the benefit of the owners as well as them- 
selves. It has been suggested that the hogs- 
heads on boai-d the Adolphe, when found, 
might have contained whale oil. There is noth- 
ing in the evidence to lead to such a presump- 
tion,— there were no appearances that the 
Adolphe had taken any whales; if there had 
been oil on board when the ship was on fire, 
it would have been manifested in all proba- 
bility by the raging of the flames, but no one 
then entertained such a suspicion. The mas- 
ter of the Ti-iton says they found no qil on 
board, except olive oil in bottles. Beverly, one 
of the crew of the Triton, says, "We got all 
out of the Adolphe but the gi-oimd tier of hogs- 
heads, which were full of salt water." Hart, 
another of the crew, says, "We left in the 
lower tier of hogsheads in the wreck; the wa- 
ter flowed in so that we did not dare to work 
there, and the wreck was falhng to pieces 
eveiy day we lay there." Hunt, the .super- 
cargo, sa3's they saved everything they could 
save. Smith, the mate, whose testimony was 
taken and introduced 1)? the claimant, says, 
"After, we got out most of the oil casks the 
captain and Hunt concluded to burn her," 
He says, "Two-thirds of the second tier in the 
lower hold of the Adolphe was broken up." 
He says, indeed, "We left the oil casks on 
board, because the captain and Mr. Hunt were 
afraid of a noise or a mutiny on board the ship, 
and thinking the copper was worth more 
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than the casks." The testimony of the sailing- 
master, Hansen, introduced also by the claim- 
ant, is, that they "saved all the cargo they 
could; that they left some oil-casks, some were 
full of salt water, some empty, and some 
bilged in the lower hold; that the lower deck 
beams broke down and rested on some of these 
casks, so that they could not get them out 
without^ staving them; that they had to stave 
a number of bread casks to get the bread, on 
this account, and that, in his opinion and that 
of the crew, the captain and Mr. Hunt, it was 
best to set the vessel on fire; that there was 
no appearance of any whales having been 
taken by the Adolphe from anything on board; 
and that he considered the wreck, after some 
of the goods were got out, in a very danger- 
ous situation on account of the heavy blows." 
No evidence in contradiction of this is in the 
cause. That more copper was not procured 
by the burning of the ship was not the fault 
of the salvors; she was set on fire on the 10th 
of March, aecordmg to the testimony of Cap- 
tain Williams, and the Triton remained at 
St Elena until the 18th of the same month. 
The master says, "We got a small proportion 
of the copper by setting the wreck on fire, 
and should probably have got the major part 
of it, had it not been for the gale on the 11th 
and 12th, which swept it into the sea." 

I come now to the consideration of the ques- 
tion whether the owners of the Triton and car- 
go are to be paid specifically for that part of 
the cargo of the Triton which was thrown 
overboard to make room for the property 
saved from the Adolphe. In the case of Small 
v. Goods Saved from The Messenger [Case No. 
12,961], the cargo of the brig which saved 
the goods was displaced to receive them. 
There was in this case no claim to salvage by 
the owners of the cargo thus displaced. They 
probably held the master and ovrners of the 
brig liable to them, but nothing is said by 
the court, givmg to the owners of the brig any 
further claim on this account, and Judge Pe- 
ters seemed to be relieved from all difficulty 
in this respect, as there was no claim on this 
account by the owners of the cargo. In the 
case of The Harmony, decided in the New 
York district court, reported in 1 Pet [26 U. S.] 
34, note, the salving ship threw overboard her 
cargo, stated in the libel of the value of five 
thousand dollars, to make room for the cargo 
salved. The amount of property saved was 
large, and a moiety of the net amount, after 
paying all eiqDenses and costs, was decreed to 
the salvors, one-third part of which was given 
to the owners of the salving ship, but no al- 
lowance was made, eo nomine, tor the cargo 
thrown overboard. In that case, the master 
and mate of the salving vessel were owners of 
the vessel, and received also an allowance as 
salvors, in their capacity of master and mate. 
I do not find any case, in which the claim by 
the owner's of the cargo thrown overboard, 
was set up, as in this case. As between the 
salvors, in adjusting their proportions it ought 
undoubtedly to be duly considered, and also 
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to be taken into tlie general account of the 
merits and sacrifices of the salvors, tout not as 
■constituting by Itself a distinct claim, entitled 
first of all to be paid. In this case, the claim 
of the owners for a full indemnity for me cargo 
thrown overboard amounts, as they have stat- 
ed their account, to the sum of three thousand 
two hvmdred and ten dollars and eighty-three 
•cents. The proceeds of the property saved, 
deducting duties, amounts to five thousand 
«ight hundred and thirty dollars and fifteen 
■cents, and the claim on this accoimt alone is 
more than is usually allowed salvors in cases 
of derelict. What then would remain for the 
■owners of the Adolphe, and what for the oth- 
«r salvors? It would seem, indeed, from the 
statement at the hearing, as if the owners of 
the Triton could not be remunerated for the 
loss of the voyage they might have made af t- 
■er repairing damages at St Elena, i| they had 
■carried the salt which was thrown overboard 
to Monte Video, and brought home from thence 
a cargo of hides, as was contemplated at one 
time. Why was not this done? There was 
undoubtedly a mistake as to the value of the 
Adolphe's cargo, but the consequences of this 
mistake are not so to be visited on tne owners 
of the Adolphe, as to leave them nothing of 
the property salved. The claim of the libel- 
lants is for salvage, the services rendered 
were salvage services, and the owners are to 
receive their property again, after paying sal- 
vage for the services rendered them. What 
service would it be to them totake their prop- 
erty under circumstances calling for the whole 
of it by way of indemnity? The mistake of 
the captain and supercargo, and part owner of 
the Triton, as to the value of the property on 
board the Adolphe, should not operate to the 
Injury of tlie owners thereof; the salvors must 
bear the consequences of their own mistake, 
taldng such a proportion only of the property 
fialved, as by the law of the admiralty should 
be awarded them. 

It has been urged for the claimant, for the 
purpose of diminishing the amount of sal- 
vage, that the Triton was enabled to make her 
repairs from the materials and tools found 
on board the Adolphe, and tiiat without these 
the Triton could not have so repaired her 
damages as to have got home. If this were 
so, about which there is some contrariety of 
evidence, it was for the benefit of the owners 
of the Adolphe, that the Triton should have 
been repaired, otherwise their property could 
not have been saved by her means, and it 
■does not lessen the merits of the salvage serv- 
ices, for which compensation is now to be 
■decreed, because the salvage could not have 
been effected, but for the materials and aid 
furnished the salving ship from the wreck. 
In the case of The Ewbank [Case No. 6.376], 
the crew of the Hope, one of the salving ves- 
sels, when she fell in with the Ewbank, 
were suffering for want of provisions, and 
were greatly relieved by obtaining a supply 
from the Ewbank. This seems to have been 
urged in that case as diminishing the claims of 
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those salvors who were on board the Hope. 
On this point Mr. Justice Story said: "Nor do 
I think the distressed state of the Hope, at the 
time when she fell in with the Ewbank, can 
make any substantial difference in her merit, 
at least not in respect to her co-salvoi-s. She 
might have supplied her necessities, and been 
excused and perhaps justified in so doing, from 
the abundance of the floating derehct ship, and 
then have left the latter to her fate. She did 
not stop there; but, having supplied . herself , 
undertook the not less grateful though perilous 
task of saving the residue for others." 

I now come to the principal question in this 
cause,— the merits of the salvage services. The 
time employed by the salvors in loading the car- 
go of the Adolphe on board the Triton, was a 
little more than three weeks. They worked 
for several nights as well as days. During this 
time the Triton was exposed to several gales, 
and almost every night to heavy squalls, and 
much labor was required on board the Triton 
to save her from sharing the fate of the 
Adolphe. "Almost every night," says the mas- 
ter, "we were obliged to let go an extra an- 
chor, and from fifty to eighty fathoms of chain 
cable, on account of heavy tornadoes coming 
out of the south and west almost every night, 
suddenly, without any previoi:is notice." The 
mate, Smith, states, "We had frequently to let 
go two anchors almost every night, as the wind 
went around the compass almost every day, 
and blew so heavy at night, we were afraid of 
getting a round turn round our anchor." The 
frequent shifting of the winds rendered it nec- 
essary to heave up the extra anchors every day, 
to prevent the round turn mentioned by the 
mate. "Although the French ship lay in a very 
dangerous and rough place, and very much ex- 
posed to heavy seas that came into the harbor, 
it was," says the master, "perfectly safe to 
land with our boats on the west side of reef 
point, under the protection or lee of the land, 
without danger of life, either on the roelis or 
on the beach." The principal danger incurred 
during the salvage, was the exposure of the 
rriton to the same fate as the Adolphe, and it 
appears, ftom the fate of one of the crew of 
the Adolphe, that there was some danger of 
life in this exposure. 

The cargo of the Adolphe was brought a long 
.vay hither: this was not necessary for the^ 
benefit of the owners of the Adolphe; it might* 
Uave been saved, and in all probability placed in 
the hands of the master of the Adolphe in going 
into Buenos Ayres or Monte Video; and brii^- 
tag it hither, therefore, though justifiable as 
the home of the saving ship, and if. as stated 
by Hunt, the supercargo, they thought this "the 
only place where they could, dispose of the car- 
go from the wreck to any advantage," founds 
no extra claim for salvage on account of the 
length of the voyage hither. 

The value of the Triton and her remaining 
cargo, at risk, whilst she lay in St. Elena, is 
not particularly proved. It was stated at 
the bar, that she was insured for six thou- 
sand dollars, and her cargo for ten thousand 
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dollars, on time, so that here there was no 
deviation, hut the premium tvas probably en- 
hanced from the nature of the insurance. 
The rule of salvage, In eases of derelict, ran- 
ges from a third to one half of the property 
saved, after deducting costs and expenses. 
Mr. Justice Story, in the ease of Howe v. 
The Brig [Case No. 12,093], after reviewing 
the law on this subject, comes to the con- 
clusion, "that the general sense of the mari- 
time world seems to be, that the rate of 
salvage, on derelicts, should not, in ordinary 
cases, range below a third, nor above a moie- 
ty of the value of the property, and that a 
moiety was the favorite proportion" of judi- 
cial tribunals. And in the same case he 
says, ■■uiat where a particular proportion has 
been frequently applied in a class of cases, 
slight or even considerable distinctions in the 
circumstances ought not to induce a court 
of law to depart from that proportion; that 
it was better to adhere to a rule which may 
operate somewhat unequally than to leave 
everything afloat in mere undirected discre- 
tion." The rule, however, he considers suffi- 
elently flexible to admit of exceptions "in 
cases of extraordinary peril and difficulty, 
and exalted virtue and patriotism, where a 
moiety of even a veiT valuable property 
might be too small a proportion, or in cases 
of so little difficulty and peril, as to entitle 
the parties to little more than a quantum 
meruit for work and labor." The same learn- 
ed judge had occasion to review this branch 
of the law in a subsequent case of The Emu- 
lous [Id. 4,480], in which he says: "The 
court may say, and indeed it has said, that 
generally, in cases of derelict, it will not al- 
low more than one-half the value as salvage. 
But extraordinary cases of great danger and 
gallantry may occur in which the court 
would even desert this rule." And in the 
same caSe he adds: "On the other hand, the 
value of the property saved must always 
form a very important ingredient, since that 
proportion would be a very inadequate com- 
pensation in cases of small value, which 
would be truly liberal in others of great 
value." In a subsequent case, The Ewbank 
[supi-a], the same judge said: "The court on 
all occasions has great reluctance in deviat- 
ing from a moiety, and expects a very strong 
"ease to be made out, in which, upon other 
principles, there would be a very great dis- 
proportion between the services and the com- 
pensation; so great indeed as in a moral and 
legal view to constrain the court to deviate 
from it." In this case he further said: "I 
agree that the value of the property saved 
constitutes a material ingredient in decreeing 
salvage." In the case of The Cora, decided 
in the circuit court for the Pennsylvania dis- 
trict [Case No. 1,621], Jlr. Justice "Washington 
remarked: "Where the usual proportion of 
the property saved would afford a very in- 
adequate reward to the owners of the prop- 
erty at risk or to the salvors, this might afford 
a good reason for increasing the proportion 



of salvage with a view to such compensation^ 
but without at the same time losing sight of 
the owners of the property saved." In the 
case of The Adventure, decided in the su- 
preme court of the United States, 8 Cranch 
[12 U. S.] 228, Mr. Justice Washington, in 
delivering the opinion of the court, observedr 
"It being determined to be a case of salvage, 
the next question is as to the amount to be- 
allowed. On this subject there is no precise 
rule, nor is it in its nature reducible to rule. 
For it must, in every case, depend upon pe- 
culiar circumstances, such as peril incurred^ 
labor sustained, value decreed, &c., all of 
which must be estimated and weighed by the- 
court that awards the salvage. As far as 
our inquiries extend, when a proportion of 
the thing saved, a half has been the maxi- 
mum; below this it IS usual to adjudge a 
compensation in numero. In some eases in- 
deed more than a half may have been award- 
ed; but they will be found to be cases of 
very extraordinary merit, or on articles of 
very small amount." In the case of The 
Jonge Bastiaan, 5 C, Rob. Adm. 323, reported 
as a ease of derelict. Sir William Scott 
awarded for salvage, two-thirds of the whole 
property, which had been appraised and de- 
livered on bail at three thousand four hun- 
dred pounds sterling. The time employed 
by the salvors in that ease was somewhat 
more than the time which the salvors were 
employed in this case, looking only to the 
services at St. Elena, but not so much, if the 
voyage from St. Elena home be reckoned o 
part of the salvage seiTices. 

The services rendered in this case in the 
harbor of St. Elena were laborious, but not 
particularly perilous, except the dangers 
which threatened the Triton which have been 
stated, but which were guarded against by 
means of the cables and anchors of both ves- 
sels, though with much vigilance and labor. 
The services do not appear to me to be those 
of extraordinary peril and gallantry, suffi- 
cient to extract it from the general rule in 
eases of derelict, if the property saved had 
been of that value which would have afforded 
that liberal compensation, which it is the pol- 
icy of the admiralty law to allow for salvage. 
I regret that it is not in my power to give 
this compensation to the salvors in this case, 
"without" (in the words of Mr. Justice Wash- 
ington already quoted) "losing sight of the 
owners of the property saved." This I have 
no right to do. The salvors had no right to 
place the owners of this property in a pre- 
dicament which would subject them to the 
loss of all their property in expenses, costs, 
and salvage. Something should remain to 
the owners of the property saved, as well as 
something given to those who volunteered 
their services in saving it. The expenses at- 
tending the unloading, storage, sale, and de- 
livery of the property are heavy, exclusive of 
the marshal's fees, and, with the duties, con- 
sume nearly one-fourth of the gross amount 
of sales. The gross amount of sales is ?6,- 
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707.84; the duties aojount to $737.69; and 
the expenses above mentioned to §586.58. 
The rule of a moiety in cases of derelict is a 
moiety of the net amount, deducting ex- 
penses, costs, &c. Considering, however, the 
small amount of property saved, compared 
with the labor and services rendered, I have 
felt constrained to exceed the maximum usu- 
ally allowed in eases of derelict, so far as to 
allow three-fifths, after deducting the duties, 
heing a little more than a moiety of the gross 
amount The expenses and costs, except 
those which have accrued by the litigation be- 
tween the salvors, will be a charge upon the 
two-fifths remaining. 

The general rule of distribution between 
the salvors, is to allow the owners of the 
saving ship and cargo one-third of the sal- 
vage. This was the rule recognised by Mr. 
Justice Story in The Ewbank, but which he 
admits should rot be so inflexible -as not to 
yield to extraordinary merits, or perils, or 
losses on the part of the owners. In The 
Ewbank, one-third was allowed the owners; 
in that case the judge observed, "Neither of 
these has suffered any loss or injury, in 
tackle, apparel, keel, or cargo," &c. In this 
ease, the owners of the Triton lost that part 
of her cargo which was thrown overboard, 
and which, if it had arrived safe at this port, 
would have been worth as much as one-half 
of the salvage allowed.' To allow them, how- 
ever, a full indemnity for property lost, ex- 
penses incurred, and property at risk, would 
deprive the officers and crew of salvage, by 
whose labors it was principally procured. 
Under these circumstances, I allow the own- 
ers of the Triton and cargo a moiety of the 
salvage. In apportioning the residue be- 
tween the officers and crew, I am instructed 
by the case of The Ewbank, that the gen- 
eral rule, under ordinary circumstances, has 
been to allow the master double the propor- 
tion of the mate. I perceive nothing in the 
circumstances of this case to induce me to 
depart from this rule. The character of 
Hansen, who appears as sailing-master in 
the shipping paper, is somewhat anomalous. 
' In the deposition of the master he is called 
nominal sailing-master, and from his own 
deposition it appears that he wished to ship 
as second mate, but was put down as sailing 
master to prevent his being under the com- 
mand of the mate, and that extra wages 
were allowed him from his expected services 
as pilot, when they arrived on the northwest 
coast of America, and especially in Colum- 
bia river. In the distribution, I allow Han- 
sen somewhat less than the mate, and a lit- 
tle more than the second mate. To Lord and 
McClellan, though shipping for high wages, I 
have allowed but a seaman's share, as their 
high wages had reference not to their supe- 
rior services on board ship, but as fishermen 
and net-makers, in which capacity they were 
of little or no use in the navigation of the 
vessel, but whose labors were probably 
worth those of the other men, in getting out. 



and loading on board the Triton, the cargo 
of the Adolphe. The one moiety of the sal- 
vage allowed the officers and crew, I divide ** 
into fifty-three shares, to be distributed as 
follows: To Caleb Williams, Jr. master, ten 
shares; Stephen Hunt, supercargo, who was 
active in getting out the eai-go, and com- 
manded the men on board the Adolphe, nine 
shares; Joseph M, Smith, mate, five shares; 
Ephrlam Hansen, four shares; David W. 
"Wyraan, second mate, three shares; Arthur 
Easaier, • two shares; Nelson Crocker, two 
shares; George Fulton, two shares; Loyalist 
Mains, two shares; John B. Lord, two shares; 
Duncan McClellan, two shares; Dexter Tay- 
lor, one and a half shares; WiUiam Hart, one 
and a half shares; 'William Beverly, one and 
a half shares; William Jackson, one and 
three-fourths shares; William Angelt, one 
and one-fourth shares; Daniel Adams, one 
and one-fourth shares; and to Frank (the 
servant and apprentice of Captain Williams), 
for his own use and benefit, one and one- 
fourth shares. Whatever costs may have ac- 
crued from the incipient litigation between 
the salvors are to be a charge on the portion 
awarded the salvora. All other costs and ex- 
penses, except the duties which have been 
provided for, are to be paid from the two.- 
fifths remaining for the owners of the 
Adolphe and cargo; the residue Is to remain 
in the registry of this court subject to the fur- 
ther order thereof, for the use and benefit of 
such person or persons as may In this court 
make title thereto as owner or owners of the 
ship Adolphe and cargo, or such person or per- 
sons as may be legally authorized by them to 
receive the same. I shall refer it to the clerk 
of this court, to ascertain and report the 
amount of salvage due to each party as above 
stated, and the decree will be drawn up ac- 
cordingly. 



WILLIAMS (ARMROTD v.). See Case No. 
538. 

WILLIAMS (ASH v.). See Case No. 573. 

WILLIAMS V. BANK OF LEE. See Cases 
Nos. 13,990-13,992. 

WILLIAMS V. BANK OF LOUISIANA. See 
Cases Nos. 13,990-13,992. 

WILLIAMS (BANK OF UNITED STATES 
v.). See Case No. 942. 



Case No. 17,713. 

WILLIAMS V. BARNEY. 

[5 Blatchf. 219.] 1 

Circuit Court, S. D. New York. May 30, 1864. 

Customs Duties — Rice Cleaned in Esqlasd. 

1. Under the 14th section of the tariff act of 
July 14, 1862 (12 Stat 557), rice, the growth of 
a country beyond the Cape of Good Hope, import- 
ed into England in an uudeaned state, and there 
cleaned, and thence imported into the United 
States, is hable to a duty of 10 per cent, ad 

I [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 
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valorem, in addition to the duty imposed, by the, 
Sth section of the same act, on cleaned rice, when 
imported into the United States directly from the 
place of its growth, 

2, The cleaning of the rice in England does 
not change its identity as rice, or cause it to cease 
to be the growth or production of a country be- 
yond the Cape of Good Hope. 

This was an action [by John Williams] 
against [Hiram Barney] the collector of the 
port of New York, to recover back an alleged 
excess of duties paid, under protest, on cleaned 
rice imported from Liverpool, England. Un- 
der the 14th section of the act of July 14th, 
1862 {12 Stat. 557), the collector imposed an 
additional duty of 10 per cent, ad valorem 
on the rice, as being the gi'owth of a eountiy 
beyond the Cape of Good Hope, but imported 
from a place this side of it. 

Sidney Webster, for plaintiff, 
E. Delafield Smith, Dist. Atty., for defend- 
ant. 

NELSON, Circuit Justice. The additional 
duty imposed is objected to on the ground 
that, thot(gh the article is of the growth and 
produce of a country beyond the Cape of 
Good Hope, to wit, th.e British East Indies, 
yet its nature and condition have been so 
changed in England, since it left the East 
Indies, as to take it out of the 14th section 
of the act. The section provides, that goods, 
the growth of countries beyond the Cape, 
when imported from places this side of it, 
shall pay a duty of 10 per cent, ad valorem, 
in addition to the duties imposed on any such 
articles when imported directly from the 
places of their growth or production. The 
Sth section of the same act imposes duties as 
follows; "On rice, cleaned, one cent and a 
half per pound; paddy, three-quarters of one 
cent per pound; uncieaned rice, one cent per 
pound." 

I agree that an article, the growth or pro- 
duction of a coimtry beyond title Cape of Good 
Hope, may be so changed by manufacture 
or labor upon it, that, when imported into 
the United States from a place or port this 
side of the Cape, it would not be subject to 
the additional duty. But, in order to bring it 
into that state or condition, it must have lost 
its substantial identity. Many examples might 
be given, as, for instance, wool imported from 
beyond the Cape, and manufactured into yarn 
or cloth on this side, and then in that state im- 
poited; or hemp into cordage, &c. 

The rice, In the present case, was imported 
into England in an uncieaned state, and was 
cleaned after it arrived there, and was thence 
imported into the United States. The article 
is, doubtless, by this proee^, very much im- 
proved in its condition, and is made fit for use 
by expelling the dust and dirt and the small 
and inferior particles of the rice, but its iden- 
tity is not changed— it is still rice, and noth- 
ing more or less. It might as well be argued 
that wool imported from beyond the Cape, 
and cleaned after it arrived in England, had 



lost its identity, and was not liable to the ad- 
ditional duty when imported thence here. 

It has .been said, that the article of rice, un- 
der that designation, is unknown to the tariff 
act This is hardly correct. The duty is im- 
posed on the article specifically, but according 
to its quality or condition. If it is cleaned 
and fit for use, the higher rate is fixed. But 
the article, after it is cleaned, is as much the 
growth or production of the East Indies as it 
is when uncieaned, that is, when the hull is 
removed, or as it is when called paddy, that 
is, in its condition when removed from the 
stem. Judgment for defendant 



Case No. 17,714. 

WILLIAMS et al. v. BARRETT. 

[2 Cranch, O. 0. 673.] i 

Circuit Court, District of Columbia. May 24, 
1S26. 

Dower — Gdardian and Waud — "Waste. 

1. The widow is not entitled to dower in lands 
of which her husband died possessed, but to 
which he had no legal title, although he had paid 
the whole purchase-money, 

2. A guardian is liable for waste, and entitled 
to credit for permanent improvements, and the 
education of the children. 

Bill in equity by the heirs of Walter B. 
Smallwood against Richard Barrett, who 
married the widow of Smallwood and the 
mother and guardian of his heirs, whom he, 
Barrett, has survived. It states that Small- 
wood, in his lifetime, contracted to purchase 
certain land of Murdoch, and held the same, 
under that contract, at the time of his death, 
not having received a legal conveyance of the 
same. That the annual value of Smallwood's 
real- estate was aseei'tained by the orphans' 
com:t in 1816. That Barrett, in settling his 
guardianship account with the orphans' court, 
deducted one thii'd of the rents received of 
the real estate, including that purchased of 
Mmrdoeh, in right of his wife's dower in the 
same, amounting to $733.33, which he had 
no right to do, because she was not entitled 
to dower in lands of which her husband was 
never seized in law of an estate of inheritance 
during the coverture. The biU also charges 
Barrett with waste. It avers that, upon a 
bill filed by Murdoch's heirs, the contract for 
the sale of the land to Smallwood was re- 
scinded, and the purchase-money refunded to 
J. W. Baker, the administrator de bonis non 
of Smallwood, and in that suit the waste was 
considered by the court equivalent to fom*- 
teen years' interest of the pm'chase-money, 
(which was $1,176,93,) refunded by Murdoch's 
heirB. The hill calls upon Barrett to account 
for the rents ^d. the waste; and prays in- 
jimetion against Baker, to restrain him from 
paying any part of the purchase-money (§1,- 
176.93) to Barrett, who had brought suit 

1 [Reported by Hon. William Cranch, Chief 
Judge,] 
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against him for one third of that purchase- 
money. 

The cause having been set for hearing upon 
the bill, answer, replication, exhibits, depo- 
sitions and other evidence in the cause, the 
principal question argued was, -whether the 
widow was entitled to dower in the lands 
purchased by her. husband of Murdoch, and 
of which her husband was possessed at the 
time of his death, but to which he had no 
legal title, although be had paid the purchase- 
money. 

jMr. Redin, for plaintiffs, to show that she 
was not entitled to dower, cited the following 
authorities: 1 Madd. 365, 871; D'Arcy v. 
Blake, 2 Sehoales & L. 388, 389; Chaplin v. 
Chaplin, 3 P. Wms. 229; Attorney General 
V. Scott, Cas. t. Talb. 138; Godwm v. Wins- 
more, 2 Atk. 525; Dixon v. SavUle, 1 Brown, 
Cli. 326; Burgess v. Wheate, 1 W. Bl. 123, 
138; Claiborne v. Henderson, 3 Hen. & M. 
322, 365; Kilty's Report of British Statutes 
. in force in Maryland. 208; Stevens v. Rieh- 
' arrlson (1824) 6 Har. & J. 156, 162. 

B. P. Dunlop, for defendant, cited the fol- 
■ '' lowing authorities: 1 Madd. 362; Sugd. 
Vend, 120; 1 Cruise, Real Estate, 490; 2 
Tuck. Bl. Comm. 131; Banks v. Sutton, 2 P. 
"Wms. 700, 719; 1 Fonbl. Eq. 22, note; 2 Bl. 
' Comm. 337; Burgess v. Wheate, 1 W. Bl. 
160; Shoemaker v. Wallier, 2 Serg. & R. 554; 
CoUhis v. Torry [7 Johns. 278]; 13 ]N!tass. 227; 
Dixon V. Saville, 1 Brown, Gh. 326; Fish v. 
Fish, 1 Conn. 559; Snow v. Stevens, 15 
Mass. 278; 6 Johns. 290; Coles v. Coles, 15 
Johns. 319; 5 Johns. Ch. 452, 482, 492; 1 
Cruise, Dig. 161; Hamilton v. Mohun, 1 P. 
Wms. 118; 1 Cruise, Dig. tit 12, c. 3. 

In settlement of Barrett's guardianship ac- 
count, in right of his wife, with the orphans' 
court, that court allowed hun to retain one 
tJiird of the rents of the land contracted for 
but not conveyed to her husband. To show 
that such settlement was not conclusive, the 
counsel for the plaintiffs cited 6 Har. & J. 
156. 

This court made the following interlocutory 
decree, on the 24th of May, 1826, namely: 
That the auditor lake and state an account of 
all moneys received by the defendant, or for 
which he is chargeable as guardian, or in 
right of his late wife Sarah, who was the 
widow and admkiistratrix of Walter B. Small- 
wood, deceased, and guardian of his infant 
children; and state the said guardianship ac- 
count, giving to the said Barrett, in the said 
accoimt, all proper credits. But the court 
was of opinion that his said wife was not en- 
titled to dower in lands to which the said W. 
B. Smallwood had not, at some time during 
the covei-ture, a legal estate; but that he is 
entitled, in right of his wife, to her distribu- 
toiy share of $1,176.93, being the pm-chase- 
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money heretofore ordered by this cdm't, in 
the suit of Smallwood v. Murdoch, to be re- 
funded by the representatives of Murdoch, to 
the administrator de bonis non of Smallwood,- 
and which this court, by a decree in that 
cause, ordered to be distiibuted as personal 
assets of the said Smallwood. That the au- 
ditor, in that account, charge the said Barrett 
with the value of the waste done by him upon 
the lands of the heirs of the said Smallwood, 
and give him credit for all permanent im- 
provements made by him thereon; and for 
the maintenance and education of the -children 
of the said Smallwood, taking into considera- 
tion the kind of maintenance and education 
which they actually received, and the value 
of their services. 
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See Case No. 



Case ISlo. 17,715. 

WILLIAMS V. BAXTER. 

[3 McLean, 471.] i 

Circuit Court, D. Michigan. Oct. Term, 1844. 

Principal asd Agent—Liability of Agent foh 

ISTEIiEST. 

Where funds are placed in the hands of tea 
agent to make purchases, and a balance remains 
in his hands, after the purchases are completed, 
he is not liable to pay interest on such balance 
before the commencement of the suit, imless a 
special demand was made. 

Mr. Ghipman, for plaintiff. 
Lathrop & Duffield, for defendant 

McLEAN, Circuit Justice. Defendant acted 
as the agent of the plaintiff in pm-chasing 
wheat. He showed receipts, amounting to 
the sum of $23,000 for purchases, leaving in 
his hands $3,000 of advances made by plain- 
tiff. For this balance this action is brought, 
and the only question is, shall the defendant 
be held liable for interest, and from what 

time? 

No demand for the payment of this balance 
is proved to have been made, but the plaintiff 
insists that he is entitled to interest from a 
reasonable time after the last credit. The 
court instructed the jury, that interest should 
be computed from the commencement of the 
suit, as no sp'ecial demand had been made. 



WILLIAMS (BERGEN v.). See Case No. 1,- 
340. 

WILLIAMS (BERGER v.). See Case No. 1,- 
341. 

WILLIAMS (BINNS v.). See Case No. 1,423. 



1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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Case Ho. 17,716. 

WILLIAMS V. BOSTON & A. R. CO. 

[17 Blatcbf. 21; 16 O. G. 906; 4 Ban. & A. 441; 
Merw. Pat. Inv. 468.] i 

Circuit Court, N. D. New York. Aug. 11, 1879. 

Patentable CoMBiNATross— Locomotive Lamps — 

Infbisgbmest— Abandonment — Pcb- 

Lio Use — Laches. 

1. The decision of this court in Williams v. 
Rome, W. & O. K. Co. [Case No. 17,735], in 
regai-d to the reissued letters patent granted to 
Irvin A. Williams, December 19th, 1865, fol^ an 
"improvement in locomotive lamps," cited and ap- 
plied. 

2. Although the subordinate combinations cov- 
ered by the several claims of the patent will not 
produce a useful result without the addition of 
other parts neeessai-y to make a locomotive 
lamp, they are, nevertheless, sufficient to sus- 
tain the patent, because, by their co-operation, 
they contribute to a new result, and may be used 
in conjunction with such other parts as are or- 
dinarily employed in locomotive head-lights. 

3. All the claims of said patent are valid, ex- 
cept the fifth. 

4. The fifth claim is void for want of novel- 
ty. 

5. The defendant having employed all the parts 
in combination covered by the claims of the pat- 
ent, cannot escape liability for infringement, be- 
cause of the employment of others in addition. 

[Cited in Washburn & Moen Manuf'g Co. v. 
Griesche, 16 Fed, 670.] 

6. A defence in a suit in equity, that the pat- 
entee has, since he obtained his patent, abandoned 
or dedicated it to IJie pubUc use, must be set up 
in the answer. 

7. Mere delay in enforcing equitable rights is 
not a defence to a suit, except in cases where the 
statutes of limitation apply, or where the party 
has slept upon his rights, and acquiesced for such 
a length of time that his claim has become stale, 

[This was a bill in equity by Irvin A, Wil- 
liams against the Boston & Albany Railroad 
Company for the infringement of letters pat- 
ent No. 35,122, granted to L A. Williams, 
April 29, 1862, reissued December 19, 1865 
(No. 2,133).] 

Wetmore & Jenner, for plaintiff. 
A. MeCallum, for defendant 

WALLACE, District Judge. The case of 
Williams v. Rome, W. & O. R. Co. [Case No. 
17,735], is a controlling authority upon many 
of the questions now presented. In that 
case, the validity of the issue of complain- 
ant's patent was necessarily determined, as 
was also the novelty of the several combina- 
tions claimed, so far as this was assailed by 
the patents then introduced as anticipations. 
Not only did Judge Blatchf ord sustain as pat- 
entable the entire combination which com- 
plainant's organized locomotive lamps em- 
bi-aced, but also the sub-eombinations cov- 
ered by the several claims in the patent. In 
the present ease, therefore, it must be held, 
that, although the subordinate combinations 
will not produce a useful result without the 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission. 
Merw, Pat. Inv. 468, contains only a partial re- 
port] 



addition of other parts necessary to make a 
locomotive lamp, they are, nevertheless, suf- 
ficient to sustain the patent, because, by 
their co-operation, they contribute to a new 
result, and may be used in conjunction with 
such other parts as are ordinarily employed 
in locomotive head-lights. It then becomes 
necessary to ascertain whether the novelty 
of any of these combinations is disproved by 
the patents and devices now relied on as 
anticipations, which were not introduced in 
the former case. 

To this end, the inquiry is, whether the 
alleged anticipations contain parts construct- 
ed and arranged substantiallj'- like those of 
the complainant, and have the same mode of 
operation. To illustrate: The first claim is 
for a combination of the circular, hollow 
wick-tube, perforated air-screen for the ex- 
terior current of air, and cap-deflector, sub- 
stantially as set forth. This claim does not 
cover the use of these three devices in com- 
bination, irrespective of the manner of con- 
struction and arrangement The correct rule 
of construction is one which will give the 
patentee what he has really invented, so far 
as is consistent with the lauguage of his 
description and claim, both of which are to 
be read together; and where, as in this case, 
all the parts are conceded in the description 
to be old, and their efficiency is referred to 
their peculiarity of construction and arrange- 
ment, it is this peculiarity which is the es- 
sence of the invention. 

Applying this rule, it is not contended that 
the defendant can rely upon any of the al- 
leged anticipations except the English pat- 
ent of Quiney and Johnson and the lamp of 
Dyott, because the others plainly fail to 
present the complainant's combination. 

Every claim of the patent except the fifth 
covers a combination of which the hollow 
wick-tube and cap-deflector are parts. The 
fifth claim is for the combination of the hol- 
low wick-tube, lateral oil-reservoir and per- 
forated air-screen for the interior current of 
air, substantially as set forth. The Quiney 
and Johnson patent discloses a device called 
a "blower," interposed between the cap-de- 
flector and hollow wick-tube, which, it would 
seem, is a necessary feature in their arrange- 
ment, as respects each other, and materially 
affects their mode of operation, and which 
sufiices to distinguish the construction and 
arrangement of these parts from the com- 
plainant's. This patent is, however, in my 
judgment, an anticipation of the fifth claim 
of the complainant. The orifices which ad- 
mit the air for the interior current, together 
with the interior screen, are equivalents for 
the complainant's devices, and break up the 
current of air sufficiently to prevent material 
flickering of the flame from the pressure of 
air in the head-light The differences be- 
tween the wick-tube and the lateral oil-reser- 
voir of Quiney and Johnson and those of the 
complainant are not substantial. 

The Dyott lamp, assuming it to have been 
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Ijerfected like the model, does not contain the 
-cap-deflector nor the circular hollow wick- 
tube of the complainant, nor equivalents 
therefor, and, therefore, does not anticipate 
any claim in the patent. 

The defendant employs all the parts in 
combination covered by the claims of the 
complainant's patent, and cannot escape lia- 
bility for infringement because it employs 
others in addition. 

The defendant insists that the proofs show, 
that, since the complainant acquired his pat- 
ent, he has abandoned or dedicated tne same 
to the public use. This defence is not set up 
in the answer, and there is nothing in the 
record to apprise the complainant that such 
ftn issue was to be raised in the case. This 
alone is sufficient to deprive the defendant of 
the right to rely upon this defence. It is 
proper to say, however, that, while the evi- 
dence shows such laches on the part of the 
complainant in enforcing his rights, that, 
upon a motion for a preliminary injunction, 
it is very doubtful if he would not be de- 
defeated, it is not sufficient to establish the 
defence of abandonment or dedication. Mere 
delay in enforcing equitable rights is not a 
defence to an action, except in eases where 
the statutes of limitation apply, or where the 
party has slept upon his rights and acqui- 
esced for such a length of time that his claim 
has become stale. There may be an acqui- 
escence by an owner in the use of his proper- 
ty, under circumstances which amount to 
• an equitable estoppel against the assertion of 
his right. The case made here is not one for 
the application of this doctrine. According 
to the statement of the complainant, he has 
never permitted it to be doubted that eventu- 
ally he should enforce his rights under his 
patent, neither does mere delay or acqui- 
escence establish an abandonment or dedica- 
tion of the patent. There must be an acqui- 
escence in the appropriation of the right, of 
such character as reasonably to induce the 
belief that the owner intended to relinquish 
it to the public use. 

Inasmuch as the complainant's patent has 
expired since the bill was filed, the decree 
will be for an accounting only. 

[For another case involving this patent, see 
note to Williams v. Rome, "W. & O. R. Co., Case 
Xo. 17,735.] 

Case liTo. 17,717. 

WILLIAMS V. BOX OF BULLION. 

[1 Spr. 57;i 1 West. Law J. 355; 6 Law Rep. 
363.] 

District Court, D. .Massachusetts. Oct, 1843. 

Salvage Seuv ices— Transfer op RionT— Quan- 
tum M.EKDIT — Deviation. 

1. The American ship Constitution, on a voy- 
age from Havre to Charleston, S. C, having on 
board a box of bullion, was abandoned at sea. 

1 [Reported by F. E. Parker, Esq., assisted by 
Charles Francis Adams, Jr., Esq., and here re- 
printed by permission.] 
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The bos was taken on board the Danish brig 
Urania, bound to Copenhagen; and three days 
afterwards, while at sea, was transferred to the 
Constellation, an American ship, bound to the 
United States. Held, that the bullion, while on 
board the Urania, was not in that peril reqmred 
bv law to make it the subject of salvage, and the 
taking it on board the Constellation was not a 
continuation of salvage service. 

2. There being no agreement to transfer any 
right of the Urania to the Constellation, and the 
captain of the former having declared himself 
fully compensated, no such transfer is created by 
implication of law. 

3. The Constellation was entitled to a quantum 
meruit compensation, and might proceed therefor 
in rem. This right was not lost by delivery of 
the box of bullion to .the master of the Constitu- 
tion. 

[Cited in note to Salvor Wrecking Co. v. Sec- 
tional Dock Co., Case No. 12,273.] 

4. It is not a deviation for a vessel to go out of 
her eoui-se three miles, to speak another at sea, on 
seeing a signal for that purpose; nor to delay three 
hours, to take from a foreign ship, bound to a for- 
eign port, shipwrecked mariners of the United 
States, for the purpose of bringing them direct 
to the United States. 

The American ship Constitution, on a voy- 
age fixim Havre to Charleston, S. C, having 
on board a box of gold coin, of the value of 
§42,000, and a crew of seventeen men, met 
with a disaster, and was deserted at sea on 
the 9th of April, 1S43. The crew and box of 
gold were taken on board the Danish brig 
Urania, bound to Copenhagen. On the 12th 
of April, she fell in with the American whale- 
ship Constellation, bound for New London. 
The Urania made a signal, and the Constella- 
tion bore away, and on speaking her, was re- 
quested to take the crew of the Constitution 
on board, which she did, and also took the 
box of bullion. The owners and crew of the 
Constellation brought this libel, claiming, 
first, salvage, and if not entitled to that, com- 
pensation. 

C. G. '& F. 0, Loring, for libeUant 

B. R. Curtis, for claimants. 

SPRAGUB, District Judge. The box of 
bullion, while on board the Urania, was not 
in that peril -required by law to make it the 
subject of salvage service. Abb. Ship. 554; 3 
Kent, Comm. 245; Waite v. Antelope [Case 
No. 17,045]. The mere talking it on board the 
Constellation was not, therefore, a continua- 
tion of salvage service. 

There was no agreement for the transfer of 
any right of the Urania to the Constellation. 
But it is contended, that such transfer is cre- 
ated by implication of law, it being reason- 
able and equitable, and such as the parties 
would have made, had they been conusant of 
their rights. It ai)pears that the master of 
the Urania received property which he deem- 
ed a full compensation, and by which he de- 
clared himself amply paid. I think it would 
be too hazardous to presume hun ignorant of 
his rights, and to transfer from him to the 
Constellation claims which he had relinquish- 
ed. The libellants must, therefore, stand up- 
t on their own merits and services, and these 
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do not eonfei* upon them the cTiai-acter of 
salvors. 

That they are entitled to a quantum meruit 
compensation is not denied, but it is insisted 
that they cannot proceed in rem; that their 
lien vras lost by delivery of the bullion to the 
master of the Constitution. The question is 
still between the original parties; no rights of 
third persons have intervened. The service 
was strictly maiitime, and the right to com- 
pensation peculiarly within the jurisdiction of 
the admiralty. The appropriate remedy would 
be a process in rem, to which the party would 
clearly have been entitled, had possession been 
retained. Does the parting with possession 
take away this privilege? I have heard no 
argutnent, either from principle or authority, 
Tvhy it should. In cases of salvage to which 
this is analogous, possession need not be re- 
tained.2 Eleanora Oharlotta, 1 Hagg. Adm. 
156. 

[A contract to deliver possession, as in ease 
of a cargo to be delivered before the freight 
is payable, may take away the right to pi-o- 
eeed in rem, but it is on the ground that such 
was the intention of the parties. An engage- 
ment upon adequate consideration, that the 
party shaU have the possession, may well be 
understood to mean that he shall have bene- 
ficial possession, giving him the enth'e con- 
trol and disposition of the property. The cir- 
cumstances of this case do not show any such 
agreement.] s 

It is consonant to natural justice, that the 
property should pay for tlie service rendered 
to it, and I see no sufficient grounds for say- 
ing that the equitable privilege of proceeding 
in rem has been lost. 

The only question is the amount of compen- 
sation to be awarded. One gi-ound urged for 
enhancing the compensation is, that there was 
a deviation, which discharged the underT\T:it- 
ei-s. The Urania made a signal to speak, or of 
distress,' and for that cause the CJonsteUation, 
when at a distance of two or three miles, bore 
away, and upon approaching the Urania, was 
informed of the condition of the crew of the 
Constellation, and requested to take them on 
board. This request was acceded to, and a 
delay of some two or three hours was oc- 
casioned thereby. Nothing was said of the 
box of bullion; but while the crew were pre- 
paring, and passing in boats from the Urania 
to the Constellation, this bos, under the direc- 
tion of the captain of the Constitution, was 
put into one of the boats, and under the care 
of the mate of the Constitution, was conveyed 
to the Constellation and there hoisted on 
board; and afterwards was, by the captain of 
the Constellation, placed in his state-room as 
a place of safety. 

The bearing away, upon seeing the signal of 

2 That a delivery, by the salvor to the owner, 
of the property saved, does not defeat the lien, or 
the right to process in rem, see The H. D. Bacon 
[Case No. 4,232]. See, also. Cutler v. Kea, 7 
How. [48 U. SO 731. 

3 [From 6 Law Rep. 363.} 



the Urania, and before its object was known^ 
clearly was not a deviation. See Crocker v. Jack- 
son [Case No. 3,398].* It was no more than a 
common incident of a voyage, which at its in- 
ception all parties must be presumed to con- 
template as Hkely to occur. But it is insisted, 
that as the crew of the Constitution were not 
in immediate danger or distress, the delay for 
the purpose of taking them on board, was a 
deviation. Their .ship, an American vessel, 
had foundered at sea on a voyage to the Unit- 
ed States. They had been rescued by the- 
Urania, a Danish brig, boimd to Copenhagen. 
They fell in with the Constellation, an Ameri- 
can ship, coming to the United States, where 
she arrived in thirteen or fourteen days. 

That it is the invariable practice to talce 
men on board under such ch'cumstances, is 
abundantly proved. Indeed, to have refused 
to receive their shipwrecked countrymen, and 
compelled them stiU to rely on the hospitality 
of strangers, and be transported to a foreign 
and distant country, would have been a vio- 
lation not merely of the courtesy, but of the 
humanity of lie seas. As a general rule, that 
is not to be deemed a deviation, which is with- 
in the usage of the seas, on such a voyage. 
Delays to save wrecked property are an ex- 
ception to this rule. Salvage in such case is 
given only to the owners and those engaged 
in tlie service. No part is awarded to the un- 
derwriters: and it is i-easonable that the in- 
sured should not be permitted to become 
■«a'eekers for their own pecuniary benefit, and 
at the risk of the insurers. 

Urgent eases may be supposed, but in gen- 
eral the question, whether the insured should 
add to the hazards of the voyage merely for 
the purpose of saving the property of others, 
is one of pecuniaiY interest and not of moral 
obligation, and the policy of the law address- 
ing this interest, holds out strong inducement 
to engage in such enterprises, by the very 
liberal compensation which it awards. The 
law ought to be equally solicitous to encour- 
age seiwices like the present. But in such 
case not only is no salvage allowed, but, ac- 
cording to the usage proved, no compensation 
is asked. The owners of the vessel bear the 
expense of the delay and* of the support of 
the shipwrecked mariners taken on board, and 
the captain and crew the inconvenience of 
such large addition to their numbers in their 
narrow accommodations; and why, to this 
should be added the risk of the whole prop- 
erty during the rest of the voyage? The poli- 
cy of the law certainly -would not create this 
additional discouragement to conduct which 
it approves and desires. Justice does not re- 
quire that the perfoi-mance of a mere usual 
act of humanity, burdensofiie at all events to 
the owners, should be visited by the penalty 
of transferring the risk of the. vessel there- 
after from the underwriters to the insured. 
I am of opinion, that stopping to fake on board 
the crew of the Constitution was not a devia- 
tion. 
With respect to the box of bullion, nothing 
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■was said to the captain of the CJonstellation, 
until it was actually on board his vessel. It 
does not appear that he had any previous 
knowledge of its existence. There was not, 
therefore, any intentional delay on his part, 
for the purpose of receiving it. It was trans-' 
ferred from the Urania, as incidental merely 
to the removal of the captain and crew of the 
Constitution, and while the Constellation was 
waiting a reasonable time for that piurpose 
only. This did not create a forfeiture of her 
insurance,' 

The time, labor, and responsibility of the 
Constellation did not certainly exceed what 
they would have been, if the bullion had been 
taken on freight. But there are considera- 
tions which should enhance the compensation 
beyond the mere ordinary freight: The ship, 
with her cargo, was of great value. The box 
of gold was taken on board at sea, when the 
weather was thick and rainy, and boats, pass- 
ing and repassing between the vessels, might 
be in some danger. She was not a freighting 
ship; and when, in addition to her own crew 
of whalemen, seventeen other seamen were 
taken on board the Constellation, her captam, 
had it been left to his option, might have been 
reluctant to take on board a box of gold of 
such great value, and presenting temptations 
to seamen, of whose character he was ignor- 
ant. But he had no choice, and could not 
make terms. 

I think that one and a quarter per cent,, or, 
$o2o, is a suitable compensation; and decree' 
that, with costs. 



WILLIAMS (BBAINARD v.). See Case No. 
1,804. 

WILLIAMS (BUSH v.). See Case No. 2,- 
225. 



Case Wo. 17,718. 

WILLIAMS T. BYRNE et al. 

[Hempst 472,] i 

Circoit Court, D. Arkansas. Aug., 1846. 

Oriqisal and Auxiliary Bills— En^joixinq Ac- 
tion AT Law— Jurisdiction of Federal 
Courts— CnizENSHip. 

1. A bill to enjoin a judgment in the circuit 
court is not considered an original bill between 
the same parties, as at law, but as growing out of, 
and as auxiliary to, the suit at law. 

[Cited in First Nat, Bank of Alexandria v, 
Tnrnbull, 36 Wall. ^83 U. S.) 195; Christ- 
mas V. Russell, 14 Wall. (81 U. S.) 81.] 

2. But if other parties axe introduced, and dif- 
ferent interests involved, it is to that extent an 
original bill, and the jurisdiction of the court 
must then depend on the citizenship of the par- 
ties; and one of the parties must be a citizen 
of the state where the suit is brought. 

[Cited in Christmas v. Russell, 14 Wall. (81 
U. S,) 81.] ^ 

3. There is no jurisdiction to entertain a bill 
to enjoin a judgment at law in the circuit court, 
brought by a citizen of Tennessee, not a par^ to 
the judgment, against a citizen of Mississippi, 
the plaintiff in the judgment. 

1 [Reported by Samuel H. Hempstead, Esq.] 
29FED.CAS. — 86 



Bill in equity for an injunction. 

Pleasant Jordan, for complainant. 
S. H. Hempstead, for Ellas E. Byrne. 



OPINION OF THE COURT (JOHNSON, 
District Judge). The complainant, a citizen 
of the state of Tennessee, has brought this 
suit in chancery against Ellas E. Byrne, a 
citizen of the state of Mississippi, and Ab- 
salom Fowler, Thomas T. TunstaU; and W. 
W. Tunstall, citizens of the state of Arkansas, 
and W. B. Miller, whose residence is unknown 
and not alleged, and thereupon moves for an 
injunction. 

By the eleventh section of the judiciary act 
of 1789 (1 Stat. 78), this court can entertain 
jurisdiction of suits at common law or in 
equity only "where the United States are 
plaintiffs or petitioners, or an alien is a paiiy, 
or the suit is between a citizen of the state 
where the suit is brought and a citizen of an- 
other state." The complainant being a. citi- 
zen of Tennessee, and the defendant (Byrne) 
a citizen of ^Mississippi, this court has no ju- 
risdiction, unless there is something in the 
case itself to take it out of the operation of 
the rule prescribed by the 'above act. And 
to do that, the complainant contends that as 
this is a suit to enjoin proceedings on a judg- 
ment at law rendered in this court, in which 
Byrne was plaintiff, it is not an original bill, 
but is auxiiiaiy, growing out of and subsidiary 
to the suit at law. If this position is correct, 
the jurisdiction of the com-t is clear enough. 

Now it has been held repeatedly, that the 
defendant in a judgment at law in the cir- 
cuit court of the United States may file a bill 
in chancery in the same court to enjom the 
plaintifC from proceeding on the judgment, 
and that such a bill is not to be regarded 
as an origmal suit, but only as auxiliary to 
and springing from the suit at law. Logan v. 
Patrick, 5 Cranch [9 U. S.] 288; Dunlap v. 
Stetson [Case No. 4,1G4]; Dunn v. Clarke, 8 
Pet. [33 U. S.] 3. 

Is this such a bill? It is not the case of a 
defendant against whom a judgment has been 
obtained, invoking the aid of the chancellor 
to relieve him from it as unjust and inequita- 
ble, but it is the case of one who was neither 
pariy nor privy to the judgment, seeking to 
restraui the plaintiff from enforcing it, aiid 
also praying a decree for the amount recov- 
ered. This bill sets up an equity between 
the complainant therein and Byrne, the plain- 
tiff in the suit at law, but not between the 
parties to the judgment. Th6 defendant in 
the judgment has no interest in the subject- 
matter of this suit. The bill cannot be said 
to be auxiliary to the defendant Tunstall's 
defence, for it is not filed by him; nor has 
he any interest in any decree that might be 
made. Is it not, then, an original proceeding? 
I cannot doubt that it is. In every case in 
which the courts of the United States have 
held the bill to be auxiliary to the suit at 
law, and consequently not original, "the de- 
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t'endant at laiy has become the complainant 
in chancery. 

In Dunn v. Clarke, 8 Pet. [33 U. S.] 3, the 
supreme court says: "The injunction hill is 
not considered an original bill bet^veen the 
same parties, as at law; but if other parties 
are made in the bill, and different interests 
involved, it must be considered, to that ex- 
tent at least, an original bill, and consequent- 
ly the jurisdiction of the ch'cuit court must 
depend upon the citizenship of the parties." 
Under the judiciary act, one of the parties 
must be a citizen of the state where the suit 
is brought. 

Now here the bill is not between the same 
parties as at law, and moreover an entu-ely 
different Interest is involved. For all prac- 
tical purposes, it must be considered as an 
original bill; and as the complainant David 
Williams is a citizen of Tennessee, and the 
defendant Byrne a citizen of Mississippi, this 
court can take no juiisdiction of the case. 

Upon the ground, also, that Williams failed 
to swear to his bill, without showing any suflS- 
eient reason for it, I should not hesitate to 
overmle the motion for an injunction. 



WILLIAMS (GALLON v.). See Case No. 2,- 
324. 

WILLIAMS (CASSEDY v.). See Case No. 2,- 
501. 

WILLIAMS (GLEMENTSON v.). See Case 
No. 2,885. 



Case No. 17,719. 

WILLIAMS V. CRAVEN. 

[2 Cranch, C. 0. 60.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1812. 

Amercement op Marshal. 

If a defendant arrested upon a capias ad respon- 
dendum be discharged under the insolvent act, 
before the return of the writ, and fail to appear, 
the marshal cannot be amerced. 

The marshal, having returned cepi, dis- 
charged under the insolvent law, upon a ca- 
pias ad respondendum, and no appearance 
having been entered for the defendant, the 
plaintiff moved to amerce the marshal for not 
bringing him in. 

THE COURT (nem. con.) said the marshal 
could not be amerced. The law had not pro- 
vided the means of compelling an appearance. 



WILLIAMS (CREDITORS v.). See Case 
No. 3,379. 

WILLIAMS (DE LAVEAGA v.). See Case 
No. 3,759. 

WILLIAMS (DWIGHT v.). See Case No. 4,- 
218. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Case ISTo. 17,730. 

WILLIAMS et al. v. EMPIRE TRANSP. 
CO. et al. 

[3 Ban. & A. 533; 6 Reporter, 673; 17 Am. 
• Law Reg. (N. S.) 698; 14 O. G. 523; 1 N. 

J. Law J. 315; 18 Alb. Law X 313; 24 Int. 

Rev. Rec. 330; 35 Leg. Int. 440; 1 Md. Law 

Rec. 115.] 1 

Cureuit Court, D. New Jersey. Oct., 1878. 
PitACTicB jx Equity — Plea of No Interest — 

JUUISDICTIOX OF FeDEUAI. COUIiTS — COU- 

POKATioxs, Where "Fopsd. " 

1. Where one of the defendants appeared, and 
pleaded certain facts, which, if true, would show 
that he had no interest in the subject matter of 
the suit, and a motion was made to strike out 
such plea, which motion was, by consent, treated 
as a demrarer: Heid, that the plea should not be 
overruled, nor ordered to stand as an answer, 
but that the benefit of the plea should be saved 
to the defendant untif the hearing, when it would 
be treated as the testimony in the case might 
warrant. 

2, A foreign corporation transacting business 
in a state, and amenable to the process of the 
courts of such state, is "found" within the state, 
in the sense of the judiciary acts, and may be 
sued in the federal courts therein. 

[Cited in Wilson Packing Co. v. Hunter, Case 
No. 17,852; Hayden v. Androscoggin Mills, 
1 Fed. 95; Ehrman v. Teutonia Ins. Co., Id. 
478; Eaton v. St. Louis Shakspear Mining & 
Smelting Co., 7 Fed. 141; Boston Electric 
Co. V. Electric Gasllghting Co., 23 Fed. 
839; MaxweU v. Atchison, T. & S. F. R. Co., 
34 Fed. 288.] 

. [This was a bill in equity by John T. Wil- 
liams and others against the Empire Trans- 
portation Company and others.] 

A. Q. Keasbey and Joseph C. aayton, for 
complainants. 
George Harding, for defendant Hopper. 

* 

NIXON, District Judge. This is a motion 
to strike out a plea. The bill of complaint 
was filed for the infringement of certain let- 
ters patent, against the Empire Transporta- 
tion Company, a corporation organized under 
the laws of the state of Pennsylvania, and 
doing business as such, among other places, 
at Jersey City and elsewhere within the state 
of New Jersey, and B. W. Hopper, the agent 
of the said company in this state. 

The service of subpoena was made upon the 
defendant Hopper. No appearance has been 
entered for the defendant corporation; but 
Hopper has appeared and pleaded that at the 
time of the commencement of this suit he was 
acting merely as station agent, at Newark, 
New Jersey, for the Empire Transportation 
Company, a corporation organized and oper- 
ating under the laws of Pennsylvania; that, 
as such agent, he had nothing whatever to do 
with the construction and operation of ears 
for transporting petroleum, nor with the run- 
ning of the same within the district of New 
Jersey, nor in any other place; his duty as 
agent being merely to keep the books of the 

1 [Reported by Hubert A. Banning, Esq., and 
Henry Arden, Esq., and here reprinted by per- 
mission. 6 Reporter, 673, contains only a par- 
tial report.] 
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company, to collect the amounts due for 
freights received and shipped, and to make 
returns for the same to the office of the com- 
pany at Philadelphia, etc. 

By the consent of the parties the motion to 
strilie out the plea has heen treated as a de- 
murrer, under the rules. The facts stated are 
admitted to be true, and tbe question is 
whether they constitute a sufficient reason 
why the said Hopper should not have heen 
Included as a defendant in the suit. The plea, 
although not common, is one well known in 
equity practice. It is sometimes called a plea 
in abatement, and sometimes a plea in bar. A 
defendant is permitted to plead that he does 
riot sustain the character which he is alleged 
to bear in the bill, or that he has no interest 
in the subject of the suit. Story, Bq. PI. §§ 

732—734. 

I am quite surp that the plea ought not to 
be overruled. The fa<-ts stated may be a de- 
fence. The only doubt I have is whether I 
should save to the defendant the benefit of 
the plea to the hearing, or order it to stand 
for an answer. But, upDU the whole, I think 
the former course is tlie true one, because so 
far as it appears to the court it may prove to 
be a defence. Matters may be disclosed m the 
evidence which will establish or avoid it, and 
no course should be now taken that will pre- 
clude the consideration of the question here- 
after. The plea is, therefore, saved to the 
hearing, and to be then treated as the testi- 
mony in the case shall warrant- 
But I infer from the argument of the coun- 
sel, at the hearing, that this is not the ques- 
tion which, in fact, the parties are endeavor- 
ing to have decided. They are reaching after 
a different matter. They wish to ascertain 
whether, if the proceedings should be discon- 
tinued against the defendant Hopper, for the 
want of interest, the suit is still maintainable 
against the Empire Transportation Company, 
a foreign corporation, in view of the provi- 
sions of the eighty-eighth section of the "Act 
concerning corporations," approved by the leg- 
islature of the state of New .Tersey, April 7th, 
1875 (Rev. St 193). and also of the first sec- 
tion of an act of the congress of the United 
States, entitied "An act to determhie the ju- 
risdiction of circiiit courts," etc., approved 
March 3d, 1875 (18 Stat. 470). 

The state law referred to enacts that m all 
personal suits or actions hereafter brought in 
any court of this state against any foreign 
corporation not holding its charter under the 
laws of this state, process may be served up- 
on any officer, director, agent, derk or en- 
gineer of such corporation, either personally, 
or by leaving a copy at his dwelUng-house, 
or usual place of abode, or by leavmg a copy 
at the office, depot or usual place of business 
of such corporation. 

The act of congress provides that no civil 
suit shall be brought before either of said 
courts (circuit or district), against any per- 
son, by any original process or proceeding in 
any oliher district than that whereof he is an 
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inhabitant, or in which he shall be found at 
the time of serving such process or com- 
mencing such proceeding, etc. The corpora- 
tion was not an inhabitant of the state of 
New Jersey at the time of filing the bill and 
serving the subpoena. 

It has long been settied that the body cor- 
porate only Uves within the boundaries of the 
sovereignty bv which it is created. Banlc of 
Augusta V. Barle, 13 Pet. [38 tf. S.] 519; Ohio 
& M. R. Ck). V. Wheeler, 1 Black [66 U. S.] 286. 
This results from the fact that it is an arti- 
ficial being, deriving its life from its charter, 
and has no capacity to exist, and no power 
to exercise its functions, except as they are 
conferred by the local law. 

It would seem to be a legitimate, if not a 
necessary inference from this, that a corpo- 
ration could not be found outside of the place 
of its creation, to be served with legal pro- 
cess. Such was the opinion of the late leai-n- 
ed justice of the Second disti-ict (Nelson), in 
the case of Day v. India Rubber Co. [Case 
No. 3,085], in which he quashed a writ of at- 
tachment and summons that had been issued 
in the circuit court of the Southern district 
of New York against a New Jersey corpora- 
tion. And in the subsequent case of Pomeroy 
V. New York & N. H. R. Co. [Id. 11,261], he 
went a step further, and held that the de- 
fendant corporation, organized in Connecticut, 
could not be found in New York, in the sense 
of being amenable to federal process, although 
the legislature of the state of New York in 
authorizing the body corporate to purchase 
lands, to enter bito contracts, and to extend 
its road into and over the state, had ex- 
pressly provided that it should be liable to be 
sued by summons in the same manner as cor- 
porations created by the laws of the state, 
and that the process -might be served on an 
officer or agent of the company. He says 
(page 122): 

"The difficulty here is in giving effect to this 
law of New York, providing, for service of 
process on the defendants. That is regulated, 
as to this court, by the act of congress of 1789, 
already referred to, and cannot be altered or 
modified by any state law. According to that 
act, the defendant must be an inhabitant of 
the district, or be served with process within 
it, in order to give the court jurisdiction. 

"Now, service of process, by the assent of 
this company, upon an agent, within the state, 
. . . cannot be said to be service upon an 
inhabitant of the district, or upon a person 
within it. The corporation is still a Connecti- 
cut company, resident within the state of 
Connecticut, but consenting to be sued in New 
York by service of process on its agent; and, 
however effectual this service may be m con- 
ferring jurisdiction over the company, upon 
tribunals governed by the laws of New York, 
it cannot have that effect in respect to fed- 
eral tribunals, which are not only not govern- 
ed by the state laws, but are governed by the 
act of congress, which has prescribed a dif- 
ferent rule." 
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But the supreme court have given a dif- 
ferent construction to tlie act, and, of course, 
have come to a difeerent conclusion. Since the 
recent ease of Ex parte Schollenberger [96 
U. S. 369J, it -would seem that the court 
should loolv to the legislation of the state, and 
exercise jarisdietion over a foreign corpora- 
tion, when provision has been made for the 
service of process. That action was one of a 
large number instituted in the circuit court of 
the United States for the Eastern district of 
Pennsylvania, by a citizen of that state 
against a foreign fire 'insurance company, 
which corporation had been allowed to trans- 
act its business in Pennsylvania by a law of 
the state, upon certain terms, one of which 
was that a person should be designated upon 
whom a service of summons could be made, 
in case of suit against them. The circuit 
court dismissed the case for want of jurisdic- 
tion, and because the law of the state could 
not confer it But the supreme court, after 
long argument and careful consideration, is- 
sued a mandamus directing the circuit court 
to reinstate the suits and proceed to trial, 
holding that a foreign corporation, transacting 
business in Pennsylvania, in view of the leg- 
islation of the state, was found there for the 
purpose of service of the writ 

As the last utterance of the highest tribunal, 
this must now be accepted as the law, and it 
is instructive to review the steps by which 
the com-t reached the result. 

In 'Bank of Augusta v. Earle, supra, it was 
held that a corporation might be deemed to 
have an existence beyond the place of its cre- 
ation, to the extent of making contracts which 
the courts would enforce. 

In Lafayette Ins. Co. v. French, 18 How. 
[59 U. S.] 404, the question was whether the 
federal tribunals would acknowledge the va- 
lidity of judgment obtained in the courts of 
a state against a foreign corporation, when 
the state law authorized the corporation to 
transact business within the state only on the 
condition that service of process upon the 
agent of the corporation should be considered 
as service upon the corporation itself. 
. The court held that the state had the bright 
to impose such a condition in regard to suits 
before its own tribunals, and that when the 
corporation sent its agent into the state to ef- 
fect insurances, it must be presumed to have 
assented to the rule. 

In Railroad Co. v. Harris, 12 "Wall. [79 TJ. 
S.] 65, a suit was brought in the supreme 
court of the District of Columbia against the 
Baltimore & Ohio Railroad Company for in- 
juries received from a collision on the road 
in the state of Virginia. The company re- 
ceived its charter from the state of Maryland. 
Authority was given by the legislature of 
Virginia to extend the road into that common- 
wealth, clothing the company -with all the 
rights and privileges granted, and subjecting 
it to aU the obUgations and penalties imposed 
by the original Maryland charter. Congress 
subsequently passed an act authorizing the 
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extension of a lateral road into the District 
of Columbia, and conferring upon the com- 
pany the right to es:ercise the same powers 
and privileges, and imposing upon them the 
same. restrictions in the construction of the 
said lateral road within the District as they 
might exercise or be subject to under and by 
virtue of the act of incorporation of the state 
of Maryland. 

After argument and reargument the court 
held that no new corporations were created 
by this legislation in the state of Virginia or 
in the District; that the old corporation re- 
mained unchanged in its unity, but with the 
sphere of its operations greatly enlarged; and 
that although foreign, and incapable of migra- 
tion from Maryland, it might, nevertheless, 
be found in the District of Columbia, exer- 
cising its authority upon such conditions as 
were prescribed by the act of congress. "One 
of these conditions may be," says Mr. Jus- 
tice Swayne, speaking for the whole court 
"that it shall consent to be sued there. If it 
do business there it will be presumed to have 
assented and wiU be bound accordingly." 
This decision was referred to with approba- 
tion by the court in the subsequent case of 
Railroad Co. v. Whitton, 13 Wall. [80 U. S.] 
284. 

It will be observed from an inspection of 
these cases that it is nowhere asserted that 
jurisdiction can be conferred upon the federal 
courts by the legislation of the state. Indeed, 
such an inference is expressly repudiated in 
the Pennsylvania insurance cases (Ex parte 
Schollenberger, supra), where the court says: 
"States cannot by their legislation confer 
jm-isdietion on the comrts of the United States, 
neither can consent of parties give jmnsdic- 
tion when the facts do not; but both state leg- 
islation and consent of parties may bring 
about a state of facts which will authorize the 
courts of the United States to take cognizance 
of a case. Ex parte McNiel, 13 Wall. [80 U. 
S.3 236." 

It would, perhaps, more nearly accord with 
the principle announced in these insurance 
cases, to say that by the legislation of a 
state, foreign corporations doing business in 
the state may be estopped from setting up in 
bar of a suit in the federal courts that they 
are not amenable to the jurisdiction. 

But, whether this may be the meaning of 
the decision or not I am constrained by the 
authority of these cases in the supreme court 
to hold that tie jurisdiction of the court over 
the present suit is not to be defeated because 
the defendant corporation was organized un- 
der the laws of a sister state. It was ti-ans- 
acting business here, and by the provisions of 
the local law (Rev. St. 1877, p. 193) it is sub- 
ject to process by serving the same upon one 
of its agents, and has waived its right to ques- 
tion the legality of such a mode of service. 



WILLIAMS (FERRIS v.). See Cases Nos. 4, 
749 and 4,750. 



[29 Fed. Cas. page 1365] 



(Case No. 17,723) WILLIAMS 



WILLIAMS (GIBSON v.). See Case No. 5,- 
403. 

WILLIAMS (GROVER & BAKER SEWING 
MAGH. CO. v.). See Case No. 5,847. 

WILLIAMS (HOFFMAN v.). See Case No. 
6,579. 

Case No. 17,7S1. 

WILLIAMS T. The HOPE. 

[1 Pet. Adm. 138.] i 

District Court, D. Pennsylvania. 1798. 

Seaman's Wages -Illness in Foreign Port. 

A seaman was left sick at a foreign port, and 
recovered. He might have rejoined the ship, but 
would not; and claimed wages for the voyage, 
which were refused, and only allowed until the 
time when he might have rejoined, 

John Williams, a seaman, was left sick in a 
foreign port and recovered. The ship, on a 
circuitous voyage touched at a port, where 
the seaman also came on his way home; be- 
ing one of the crew of another vessel. He 
'could there have rejoined his ship, but refused, 
because, as he alleged, the ship had her com- 
plement of men. Wages were claimed for the 
voyage, which the court would not grant; but 
decreed payment to the time the sailor had it 
in his power to re-enter under his original 
contract, deducting what he had earned after 
his recovery from sickness; and until that 
period. 

See the case of Bordman v.Tho Elizabeth [Case 
No. 1,657], in which the principles adopted by the 
court in cases nearly resembling the present, are 
fully explained. Thompson v. The Catharina [Id. 
13,949]. 



Case Wo. 17,73S. 

WILLIAMS V. HOPKINS. 

[2 Cranch, 0. C. 98.] 2 

Circuit Court, District of Columbia. April 
Term, 1814. 

Assumpsit for Costs of Appeal. 

Assumpsit will not lie for the costs of appeal, 
against the person for whose use the appeal was 
prosecuted, and for whose use it was entered 
upon the record of the court of appeals; and a 
transcript of the record is not admissible evi- 
dence to support the action. 

The suit in equity of Hodgson, for the use 
of Hopkins, V. Williams and Clark, was car- 
ried up by the plaintiff to the court of appeals 
of Maryland, where the plaintiff failed to 
prosecute bis appeal with efEect Williams 
and Clark brought the present action of as- 
sumpsit against Hopkins, for whose use the 
appeal Tvas prosecuted, to recover 94 dollars 
and 1% cent costs on the appeal. 

B. J. Lee, for plaintiff, ofEered in evidence 
a ti'anscript of the record of the court of ap- 
peals in the suit of Hodgson, for the use of 
Hopkins, V. Williams and Clark. 

O. Lee, for defendant, objected, that the rec- 

1 [Reported by Richard Peters, Jr., Esq.] 
- [Reported by Hon. William Cranch, Chief 
Judge.] 



ord contained no evidence of any obligation 
or promise of the defendant to pay. There 
must be a promise in writing, for it is the 
debt of another. The act of Maryland of 
1796, c. 43, § 13, applies only to actions at law, 
not to suits in equity; and if it did, the reme- 
dy must be by attachment, as provided by the 
statute; or, if it has become a debt of rec- 
ord, the remedy is by an action of debt The 
assumpsit is merged in the higher remedy. 

E. J. Lee, in reply. The record is admis- 
sible to prove that the suit was prosecuted for 
the benefit of Hopkins. The remedy by at- 
tachment prescribed by the iJIaryland statute, 
is only cumulative. That statute did not cre- 
ate a new obligation, and if it did, it is ap- 
plicable only to actions at common law, orig- 
inally "instituted" for tne use of a third per- 
son. 

THE COURT (THRUSTON, Circuit Judge, 
alDsent) rejected the transcript of the record 
as evidence. 



WILLIAMS (HOWE v.). See Case No. 6,778. 
WILLIAMS (HURD v.). See Case No. 6,918. 



Case 'No. 17,7S3. 

WILLIAMS et al. v. The JENNY LIND. 

[Newb. 443.1.1 

District Court, E. D. Louisiana. Nov., 1853. 

Admibaltt Jurisdiction — Intekior Rivers — 
Salvage Contraots— Compensation. 

1. Since the decision of the supreme court of 
the tJnited States, in the case of The Genesee 
Chief V. Fitzhugh, 12 How. [53 tJ. S. 443], the 
admiralty jurisdiction has been considered as 
fully established on the Mississippi river, and all 
oiher rivers as far as they are navigable from the 
ocean, for vessels of ten or more tons burden, 

2. The establishment of such a jurisdiction, 
necessarily carries with it all its incidents. Sal- 
vage services are as much the subject of ad- 
miralty jurisdiction, as damages arising from col- 
lisions or other maritime torts. 

[Cited in Seven Coal Barges, Case No. 12,677.] 

3. The stipulations of a written contract will 
be recognized no further in a court of admiralty 
chai'ged with a case of salvage, than they accord 
with the opinion of the court in the exercise of a 
sound discretion. 

[Cited in Chapman v. The Engines of The 
Greenpoint, 38 Fed. 672.] 

4. This court as a court of admiralty, cannot be 
called upon to enforce a specific performance of 
such a contract, though such a contract may and 
often does form a fair and equitable criterion in 
fixing the quantum of salvage compensation. 

[Cited in The Silver Spray, Case No. 12,857.] 

[This -was a libel for salvage by Joseph 
Williams and others against the barge Jenny 
Lind.] 

J. W. Price, for libelants. 

Duncan & McConnell, for respondent. 

McOALEB, District Judge. This is a claim 
for salvage compensation for services reii- 

1 [Reported by John S. Newberry, Esq.] 
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dered on the Mississippi river. It appears 
that on the 2oth of January last, the steam- 
boat Hungarian left the port of Cincinnati 
bound for the port of New Orleans, having 
in tOTv the barge Jenny Lind, laden Tvith a 
cargo of flour, pork and tallow. On the 
night of the 6th of February, both the steam- 
boat and barge ran hard aground on Prince- 
ton bar, in the Mississippi river. The steam- 
boat remained in that position until the 9th 
of February, when she got ofE through the 
assistance of the steamboat Moses Green- 
wood, and on the day after, proceeded on her 
voyage to this port. It does not appear that 
before leaving, any active exertions were 
made by her captain to get the barge afloat. 
The witness Robertson, who was examined 
under a commission, states that Captain Col- 
lier (commanding the Hungarian) took a 
yawl and went down and examined the con- 
dition of the barge and reported that be 
could do nothing with her. The witness 
Mass, who was supercargo on the barge, tes- 
tifies that Captain Collier endeavored to 
make some arrangements with the Moses 
Greenwood to relieve the barge. The cap- 
tain of the Greenwood consented to endeavor 
to do so, but asked for a delay .of two days, 
to enable him to go up to the mouth of the 
Arkansas river, and put out his cargo and re- 
turn. It was the opinion of those persons 
with whom the witness conversed upon the 
subject, that the barge would break in two 
in less than twelve hours. He conversed 
with the pilots of the Greenwood, and with 
the captains of both the Hungarian and 
Greenwood. The Greenwood felt her way 
out on the bar towards the barge, and the 
captain concluded that by means of a flat 
boat between her and the barge, they might 
pass the cargo out of the latter on to the 
Greenwood. He would, however, agree to 
do nothing until he-had been up to the mouth 
of the Arkansas. He thought he might re- 
turn on the Saturday following, but would 
make no agreement to be back until Sunday. 
He refused to leave any of his hands on the 
barge during his absence. He said he would 
charge a dollar per barrel for the flour, and 
flfty cents a hundred for the tallow and pork, 
on all he might take off and bring to New 
Orleans. Finding that the Greenwood would 
do nothing in time, and that some immediate 
action was necessary to relieve the barge, the 
captain of the Hungarian proposed to leave 
the witness in charge of the barge and to 
proceed with the steamboat on her voyage. 
To this the witness objected, as he was un- 
willing to have the whole responsibility on 
his hands. After a variety of propositions 
were discussed by the captain and the wit- 
ness, the latter suggested that Mr. WiUiams, 
who is the libelant in this suit, and who was 
employed as mate on the Hungarian, should 
take charge of the barge and her cargo, and 
endeavor to get her off, as he had great con- 
fidence in his skill and ability. The captain 
declared he did not know what to do, and 



thought if he left Mr. Williams behind, he 
would be blamed if there was any loss. The 
witness then went to the libelant and pro- 
posed to him that he should remain behind 
and take charge of the barge. This the libel- 
ant refused to do, saying that he did not 
want anything to do with it; for if he re- 
mained behind, he would only be cursed for 
his pains. The witness insisted, and after 
a good deal of conversation, the libelant said 
it was a very bad job, but that he did not 
see what else could be done. He remained 
and took charge of the barge upon the terms 
and conditions expressed in the following 
agreement, which was signed at the time: 

"To all whom it may concern. Know ye 
that X, Daniel Collier, captain of the steamer 
Hungarian, having had the barge Jenny Lind 
loaded with flour, pork and tallow, and bound 
for New Orleans, in tow, and grounded said 
barge on Princeton bar in the Mississippi 
river, where she now lies in a perilous situa- 
tion, do hereby abandon said barge Jenny 
Lind and cargo, to Joseph WiUiams, and 
agree that he shall have fifty per cent, upon 
all property saved. As witness my hand, 
dated at Princeton, Mississippi, this 10th day 
of February, 1853. (Signed) D. Collier, Cap- 
tain of the Steamer Hungarian, for all con- 
cerned. 

"We, the undersigned, hands employed on 
the above-named barge Jenny Lind, do also, 
so far as we are concerned or have any au- 
thority, abandon said barge to Joseph Wil- 
liams, as above stated, believing it to be the 
best thing that Capt. D. Collier could do for 
all parties concerned. As witness our hands 
the day and date above written. (Signed) 
W. H. Mass. Hugh M. George." 

The testimony of Mass is substantially cor- 
roborated by that of Robertson, who had 
been the second clerk of the Hungarian, but 
who also left her with the libelant, to aid In 
getting the barge afloat. The other persons 
who participated in the salvage service, were 
Thomas Sheehy, Daniel Burns, William and 
John Mui-phy, George Light and Joseph Me- 
Kiver. They have already received a com- 
pensation for their services in the nature of 
wages, but are now claiming a further allow- 
ance in the nature of salvage, and allege in 
their intervening libels, that when they ex- 
ecuted their receipts in full for wages, they 
did so in ignorance of their rights. 

Before the libelant Williams and those who 
aided in the salvage service left the Hungar- 
ian, they received their wages then due, and 
were regularly discharged from the ol>liga- 
tions of their contract by the captain.' They 
left with his full consent, and were perfectly 
at liberty to embark in the enterprise. The 
salvors have been examined, to prove the 
character of the services they rendered, and 
the length of time they were engaged in get- 
ting the barge afloat. I have, however, at- 
tached very little importance to their testi- 
mony, not because there is any reason to be- 
lieve that they have been guilty of exaggera- 
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tion in tlieir statements of the value of tlieir 
services, but because I find tlie disinterested 
testimony of Mass and of Kobertson, to be 
sufficiently clear and satisfactory to enable 
me to arrive at a satisfactory conclusion. 
Both of these witnesses participated in the 
efforts which were finally successful in de- 
livering the barge, but neither of them ap- 
, pears before the court as a salvor. The 
former, as we have already seen, was the 
supercargo of the barge, and seems to have 
exhibited throughout a becoming solicitude 
for the interests of the owners of the cargo. 
The latter was employed by the libelant at 
five ^dollars per day, and although not per- 
haps entirely disinterested, seems to have 
made his statement with great candor and 
with every appearance of truth. He is, more- 
over, in all material facts, sustained by the 
testimony of Mass. 

This evidence fully establishes the meri- 
torious character of the services rendered. 
Tne barge was regarded by Captain Ckillier 
of the Hungarian, to be in a perilous condi- 
tion. Apprehensions were entertained that 
she would break in two. Theve was about 
tea feet of water at her bows as she" lay on 
the bar, about three and a half or four feet 
at her stem, and about two feet a little abaft 
midships. She had already leaked a little 
and she was very much sti'ained. The i-iver 
was fiiUing when the salvors commenced 
operations, though it rose about the time they 
got the barge afloat. The weather was very 
disagreeable as it was raining nearly all the 
time, and the men were greatly exposed. 
.The libelant Williams was compelled to em- 
ploy an additional force of twelve negi'oes 
from the neighboring plantation of Major 
•Smith, and for each of these he agreed to give 
.the sum of $5 per day. He lost two flat-boats 
while they were laden with a portion of the 
cargo of the barge. He paid §75 for one, 
and S153 for the other. He also paid §25 
for the use of another. The salvors were 
laboriously engaged for three days in getting 
the barge afloat, and a great portion of this 
time they worked in the night, as the river 
was falling. When they finally succeeded 
in getting her off, a conti-aet was made with 
the steamboat New Orleans to tow her to this 
port, and for this service §800 was agreed to 
be paid. 

It is unnecessary to notice more particu- 
larly the evidence upon which the claim for 
salvage compensation is founded. The proc- 
tor for the claimants denies that any such 
claim can be legally asserted. But I cannot 
concur in the position he has assumed. Since 
the decision of the Supreme court of the 
United Slates, in the case of The Genesee 
Chief V. Fitzhugh [12 How. (53 U. S.) 443], 
the admiralty jmisdiction has been clearly 
established upon the whole length and breadth 
of the Mississippi, and aU other public rivers, 
as far as they are navigable from the ocean, 
for vessels of ten or more tons burden. The 
establishment of such a jm-isdiction neces- 
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sarily carries with it aU its incidents. Sal- 
vage services are as much the subje'ct of ad- 
miralty jurisdiction, as damages arising from 
d, collision or other maritime tort. 

But while I am clear in the opinion, that 
I have no power to refuse to exercise a juris- 
diction, which has been so fully and unequivo- 
cally conferred, and while I am satisfied from 
the evidence that the services perfonned by 
the salvors in this case, are of a highly meri- 
torious character, I am yet constrained to dif- 
fer very materially from the"~"view taken by 
the captain of the Hungarian, in his estimate 
of the value of those services. Such contracts 
as the one which he thought proper to exe- 
cute, in favor of the libelant (Williams), will 
be recognized no further in a court of ad- 
miralty charged with a case of salvage, than 
they accord with its own equitable discretion 
in filing the quantum of compensation. It 
would be absurd to call upon this court to 
enforce the specific performance of such con- 
tracts. They may, and often do, form a fair 
,and equitable criterion in awarding compen- 
sation for salvage seiTices, if those services 
have been rendered under circumstances 
which show that the parties have voluntarily, 
and. without any controlling necessity, on the 
side of the proprietors of the property saved, 
or their agents, entered into a contract for a 
fixed compensation, or upon the ordinary 
terms of a compensation for labor and serv- 
ices quantum meruerunt; in either case it 
does not alter the nature of the service, but 
only fixes the rule by which the court is* to 
be governed in awarding the compensation. 
It is still a salvage contract, and a salvage 
compensation. But conti-acts made for sal- 
vage services, are not heid obligatory by a 
court of admiralty, upon the persons whose 
property is saved, unless the court can clearly 
see, that no advantage is taken of th& situa- 
tion of the parties, and that the rate of com- 
pensation is just and reasonable. The .doc- 
trine is founded upon principles of sound pub- 
lie policy, as well as upon just views of moral 
obligation. And it has been remarked with 
equal" justice and elegance, that no system of 
jm-isprudence, purporting to be founded upon 
moral or religious, or even rational principles, 
could tolerate for a moment the doctrine, that 
a salvor might avail himself of the calamities 
of others, to force upon them a contract, unjust, 
oppressive and exorbitant: that he * might 
turn the price of safety to the price of ruin: 
tTiat he might turn an act, demanded by 
Christian and public duty, into a traffic of 
profit which would outrage human feelings, 
and disgi'ace human justice. The Emulous 
[Case No. 4,480]. 

The terms of the contract in this case are 
entirely too exorbitant and do great injustice 
lo the innocent owners of the barge and her 
cargo. If the services of the salvors had been 
rendered upon the ocean or on a dangerous 
coast, amid the perils arising from exposure 
to storms, I would not feel myself called upon 
to fix the quantum of compensation at a 
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higher rate than was allowed by this contract 
The actual labor performed was doubtless 
great, but it was entirely unattended with 
, any danger to life, that most important in- 
gredient in a salvage sei-vice. I have no dis- 
position certainly to pass censure upon the 
conduct of the captain of the Hungarian; but 
as cases of this nature may frequently arise 
from the gi'owing commerce of the Missis- 
sippi, I deem it my duty to lay down such 
niles for the futiu-e guidance of the court, as 
wiU teach the masters of steamboats that they 
cannot with impunity ti-itie with the rights of 
owners who confide property to their charge. 
In no sense of the maritime law was this a 
ease of derelict, however the term* "abandon" 
may have been used by Capt CoUier in his 
contract with the libelant. Parties cannot, 
by the terms they choose to employ, change 
the weU established principles of law. This; 
question of what constitutes a derelict in the 
sense of the maritime law, has already been 
examined by this court in various cases, and 
very recently in the case of The T. P. Leathers. 
[Case No. 9,736]. The proceeds of the cargo 
jn this case amount to $21,593.55, and the 
agreed value of the bark §3,600, making hi 
the aggregate the sum of $25,193.55. Instead 
of the moiety aEowed by the contract I am 
of ophiion tliat one-sixth will be both a fair 
and liberal allowance. Of this amount I 
shall order the sum of $12 to be paid to each 
of the intervening libelants in addition to the 
sum they have already received as wages. 
The entire balance I shall order to be paid- to 
the libelant Williams, in view not only of 
the services he has rendered, and the responsi- 
bility he assumed, but also of the expenses he 
incurred in saving the property. 

The question of costs is reserved for future 
consideration, and in the meantime all par- 
ties having claims for costs under the provi- 
sions of the late act of congress, are ordered 
to present those claims to be filed with the 
clerk. 
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Case Wo. 17,7S4. 

WILLIAMS V. The JXJNO. 

[1 U. S. Law J. 154.] 

District Court, D. Massachusetts. March, 1810. 

S::amen's Wages — Captdue and Detention — 
Nedtral Seames. 

1. Where an American (neutral) seaman was 
taken from on board an American vessel by a 
French cruiser, and the vessel ordered into a 
French port for adjudication, but subsequently 
recaptured by a Sicilian cruiser, and restored to 
the master on payment of salvage: Eeld, that 
such seaman, not having been able to return to 
his ship, was entitled to wages during the time 
of his detention on board the French cruiser, 
and for the whole voyage, at the stipulated 
rate; deducting his proportion of salvage. 

2. The case of a neutral seaman thus detained, 
distinguished from the cases of detention- of 
enemy seamen. 
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[This was a libel for wages by John Williams 
against the brigantine Juno, Samuel Page, mas- 
ter, and John Saunders and Samuel Upton, 
owners and claimants,] 

Story &, Saltonstall, for libellant 
Mr. Preseott, for respondent. 

DAVIS, Disti-ict Judge. The libeUant, on 
the lOtb of April last, shipped on board said 
brigantine as a mariner, on a voyage for Sicily 
and back to Salem, at the monthly wages of 
sixteen dollara The vessel sailed on tlie 16th 
of April, and on the 29th of May following, 
when off Palermo, was stopped by a Farench 
privateer. The libellant with three other men 
was taken out, and the brigantine, under the 
command of a prize-master from the privateer, 
was diverted from ha* port of destination, and 
ordered to some port where she could be imder 
the control of the government of the French, 
About twelve hours afterwards, said brigantine 
was recaptured by a Sicilian armed vessel, car- 
ried safely to Palermo, and there surrendered 
to the master on payment of salvage. She re- 
turned to Salem on the 10th of January last 
past, the master having hhred other men in 
the room of those taken out by the French priva- 
teer. The libellant was carried to Naples, and 
it not being in his power to rejoin the brigan- 
tine, he embraced the first opportunity of re- 
turning to the United States, and arrived at 
Salem- on the 10th of December last, without 
receiving or earning of wages on board of the 
vessel by which he returned. He had received, 
previously to his separation from the brigan- 
tine, thirty-nine dollars, and now demands the 
balance of wages at the stipulated rate, as if 
he had performed the voyage. 

The respondents contend, that the claim for 
wages is extinguished under the circumstances, 
or, at most, he is entitled only to a pro rata al- 
lowance to the time when the brigantine was 
captured as above mentioned, and his separa- 
tion from said vessel; and if any allowance 
should be made for the subsequent portion of 
the voj'age, a proportional deduction on ac- 
count of the salvage paid, is insisted oh. The 
cases principally relied on to maintain the 
gi'ound of defence assumed by the respondents, 
relate to a hostile capture by an enemy in open 
war. But this is to be considered, not as a 
hostile capture, but as the ai-rest and detention 
of a neutral ship by a belligerent, for exam- 
ination and adjudication- Cases of this de- 
scription can scarcely be expected to be found 
in the English books; for that nation is seldom 
neutral. 

Sir Wm-. Scott seems to have determined, that 
where a vessel is captured, and a seaman is 
taken out, the claim for wages is extinguished, 
though the vessel be a^terwai*ds re-captured 
and carried to her port of destination. The 
Friends, 4 O.Eob.Adm. (Am. Ed.) 143. In this, 
however, he differs from Lord Eldon, in the 
case of Bergstrom t. Mills, tried at nisi prius 
the year preceding. 3 Esp. 36, But it is ob- 
servable, that the ground of Sir. Wm. Scott's 
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decision, in tbe case mentioned, Is not applica- 
ble to the present case. The mariner, on -whose 
claim' he decided, was "talien," as he observes, 
"•as a British subject, liable, witli an the rest of 
his countrymen, to the hazards and hardships 
of war." But the distinction suggested by 
Judge Peters, in the case of Hcwiand v. The 
Lavinia [Case No. 6,797], appears to me alto- 
gether pertinent; and with him, "I conceive 
the situation of a neutral seaman, one of the 
crew of a neutral ship, carrying in for adjudi- 
•cation, and taken away from bis ship, by the 
vis major, is not similar to the ease cf ' the 
sailor, as determined by Sir Wm. Scott." "He 
is not captured and carried off as a subject lia- 
ble to the bazai'ds of war, but as a citizen- of a 
friendly nation, whose vessel must submit to 
search and adjudication." The policy of the 
law, extinguishing wages by capture, rests also, 
■as I conceive, on another principle. One of 
the objects in view, as in the case of shipwreck, 
is to stimulate the mariner to the utmost ex- 
■ertion to prevent the impending peril. This 
principle has its full operation in the case of a 
hostile attack by an enemy. With the neutral 
detained for search, exanjinaticn, or adjudica- 
tion, it is altogether different. On a delib- 
erate consideration of the case, therefore, and 
the principles applicable to it, I am altogether 
satisfied with the view of eases of this sort, as 
to the legal effect on wages, which has been 
talien by different judicatories in our country; 
.and to consider the circumstances of this case, 
not as constituting a capture which defeats all 
rights and interests, but as a temporaiy inter- 
niption only, which does not extinguish a claim 
for wages; the seamen being at no fault, and 
the intended voyage^ with a slight and ti*an- 
sient interruption only, successfully accomphsh- 
ed. In this decision, I agree with the repeated 
determinations of Judge Peters, and with the 
supreme court of Massachusetts in the case of 
Brooks v. Dorr, 2 Mass. 39. And the prin- 
•ciples of the case of Beale v. Thompson, 4 East, 
54G, appear to me also to support the present 
claim. I therefore decree to ihe libellant wa- 
ges at the stipulated rate to the time of his re- 
turn to Salem, deducting the ?39 previously ad- 
Tanced, and his proportion of salvage. 
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WILLIAMS V. KING. 

[13 Blatchf. 282; 43 Conn. 569.] i 

•Circuit Court, D. Connecticut. March 27, 1876. 

Contracts op Markied Wosies— Statotokt 
Sepakatb Estate. 

1. A woman married in Connecticut, in 1864, 
■executed there, in 1868, a promissory note, which 
was made and signed by her alone. The consid- 
eration for the note was the sale to her, by the 
payee, of some shares of stock in a corporation. 
At the time of her marriage she had real and per- 
sonal property, part of the latter consisting in 
stocl;s of corporations, some of which were sold 
-after her marriage, and the proceeds were rein- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
"trict Judge, and here reprinted by permission.] 



vested in other stocks, both before and after the 
note was executed, so that the value of the 
property was not diminished. The shares of stock 
purchased or subscribed for were issued to her 
in her own name, and the subscriptions there- 
for, when made, were made by her husband act- 
ing as her attorney. There was no settlement to 
her separate use of the property she owned at 
her marriage, nor had any of her after-acquired 
property been conveyed to her in consideration of 
her personal services during coverture. In a 
suit at law brought against her to recover the 
amount of the note: Held, that, at the time of 
the execution of the note, she had separate prop- 
erty, under the statutory system of Connecticut 
in regard to the property of married women, which 
was intended to be, and was, bound by her con- 
tract, and that the plaintiff was entitled to recov- 
er. 

2. Under an act passed in Connecticut, in 1872, 
a married woman may be sued at law for a 
cause of action on which she would previously 
have been liable in equity. 

3. Where a married woman who has a separate 
estate enters into a contract for its benefit, or for 
her exclusive benefit, it will be presumed that 
such contract was made upon the credit of her 
estate. 

4. A debt contracted for the purchase of prop- 
erty which goes into the actual or constructive 
possession of tiae purchaser, is a debt contracted 
for the benefit of his estate. 

5. The statute of Connecticut in regard to the 
personal property of married women, construed. 

6. Whether real estate in Connecticut, convey- 
ed to a married woman without words indicating 
that it was conveyed to her sole use, is to be con- 
sidered as her separate estate, quere. 

[Action by Charles B. Williams against Be- 
linda M. King on a promissory note.] 

Alvan P. Hyde, for plaintiff. 
Edward W. Seymour and John S. Beach, for 
defendant. 



SSnPMAN, District Judge. This is an ac- 
tion of assumpsit against a married woman, 
to recover the amount of a negotiable prom- 
issory note for the sum of ?2,o00, made and 
signed 'by her alone, dated December 17th, 
18GS, and payable eighteen months after its 
date, to the order of William 0. Hurd, and by 
him endorsed to the plaintiff. The defendant 
executed this note in consideration of the sale 
to her, by the payee, of cerm.in shares of the 
corporation known as the Silix Lead Company. 
The case was tried by the court upon the 
following agreed statement of facts: "The 
defendant was married November 2d, 1864, 
to O. B. King, of Watertown, Connecticut, 
with whom she has ever since lived as his 
wife. She executed the note in question at 
said Watertown, upon the day of its date, to 
wit, December 17th, 1868, for the considera- 
tion stated in the declaration. At the time of 
her marriage, she was possessed of property, 
real and personal, exceedtog in the aggregate 
twenty thousand dollars. A portion of the 
personal property consisted of stocks in sun- 
dry incorporated companies, some of which 
stocks have been sold since her marriage, and 
reinvestments made of the avails thereof in 
other stocks, both before and since! the execu- 
tion of said note, which reinvestments have 
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not diminislied the value of me property OTvn- 
ed 'by her at the time of her marriage. In 
maldng the reinvestments, the shares of stock 
purchased or subscribed for have been issued 
to the wife in her own name, and the subscrip- 
tions therefor, when made, were made by her 
husband acting as her attorney. None of the 
property owned by her at the time of her mar- 
riage had been settled to her sole or separate 
use, nor has any of her property, since ac- 
quired, been conveyed to her in consideration 
of her personal services dmring such cover- 
ture." 

The general assembly of the state of Con- 
necticut passed, in the year 1872, the following 
act: ''Actions at law may be sustained 
against any married woman upon any eon- 
ti-act made by her, upon her personal credit, 
for the benefit of herself, her family, or her 
estate, * * * in the same manner as if 
she were sole, single and unmarried." It is 
admitted that this act simply changed the 
form of the remedy for liabilities whiqh had 
been, or should be, incurred by married wo- 
men, and did not create any new liability, 
and, therefore, applied to pre-existing con- 
tracts. Buckingham v, Moss, 40 Conn. 461. 
The statute authorized an action at law 
against a married woman for the same cause 
of action upon which she would previously 
have been liable in equity. Another act had 
been passed in 1869, in regard to suits against 
married women, but, as that act was clearly 
prospective, its efiEeet need not here be con- 
sidered. 

The general question which is now to be de- 
termined is, whether, under the statutory sys- 
tem of Connecticut in regard to the property 
of married women, as that system existed in 
1868, a bill in equity could have been main- 
tained against the defendant, to enforce pay- 
ment of this note from her real or personal 
property? "The separate estate of a married 
woman will, in equity, be held liable for all 
the debts, charges, incumbhanees, and other 
engagements which she does expressly, or by 
implication, charge thereon." 2 Story, Eq. 
Jur. § 1399. Her separate estate is, by impli- 
cation, charged with the payment of debts 
contracted for the benefit of the estate, or for 
her own benefit, and upon her personal credit. 
Whether the contract was made upon 'her per- 
sonal credit depends upon the circumstances 
of the case; but it is not necessary that the 
contract should make any reference to the sep- 
ara te estate, and it is presumed that a contract 
entered into by a married woman having a 
separate estate, for its benefit, or for her ex- 
clusive benefit, has been contracted upon the 
credit of her estate. Corn Exchange Ins. Co. 
V. Babcoek, 42 N. Y. 613, 638; North Ameri- 
can Coal Co. V. Dyett, 7 Paige, 9; Ballin v. 
Dillaye, 37 N. Y. 35; ^Irs. Matthewman's 
Case, L. K. 3 Eq. 781. The Connecticut stat- 
ute, which was intended to be in affirmance 
of the equity principles of the common law, 
declares the liability of a married woman to 
be "upon any contract made by her upon her 



personal credit, for the benefit of herself, her 
family, or her estate." _ The contract which is 
now in suit is a note entered into by a mar- 
ried woman, for the pm-chase pi-ice of stock 
which she had herself bought A debt con- 
tracted for the pm'chase of property which 
goes into the actual or constructive possession 
of the purchaser, is a debt contracted for th& 
benefit of his estate. Ballin v. Dillaye, 37 
N. Y. 35. These principles being admitted^ 
the question upon which the parties are at 
issue is, whether the defendant had or had 
not any separate estate which could be bound 
or held liable for the payment of her note. 
If she had none, her contract was invalid in 
law and inoperative in equity. If she had 
separate estate, it is admitted that the con- 
tract was, in equity, valid and inoperative. 

The statute of Connecticut which was In 
force in 1868, in regard to the personal prop- 
erty of married women, provided, in sub- 
stance, that "all the personal property of any 
woman married since the 22d day of June, 
1849, and all the personal property thereafter 
acquired by a married woman, and the avails 
of any such property, if sold, shall vest hi the 
husband, in trust for the following uses— to- 
receive and enjoy the income thereof during 
his life, subject to the duty of expending from 
such income so much as may be necessary for 
the support of his wife, during her life, and 
of her children during their minority, and ta 
apply any part of the principal thereof which 
may be necessary for the support of the wife, 
or otherwise, with her written assent, and, 
upon his decease, the remainder of such trust 
property shall be transferred to the wife if 
living, otherwise, as the wife may, by will^ 
have directed, or, in default of such will, tO' 
those entitled by law to succeed to her intes- 
tate estate." The rights in the personal prop- 
erty of the wife, which are conferred upon the 
husband by this statute, are a modification of 
the rights which were vested in him by the 
common law. He formerly had an absolute- 
estate; he now has a trust estate, with the 
right to receive and enjoy the income during, 
his life, which income must, however, be ap- 
propriated, if necessary, to the support of his- 
wife and minor children. This peculiar stat- 
utory estate is very far from being a sole and 
separate estate of the wife, which is defined 
to be that estate, either real or personal, 
which is settled upon the wife for her sepa- 
rate -use, without any control over it on the 
part of her husband. Butler v. Buckingham, 
5 Day, 492. The husband is vested with the- 
trust estate, and the legal title to her personal 
property, by virtue of his position as husband. 
He is not trustee to her sole and separate use, 
but receives and enjoys the income dmrlng hi& 
life. By virtue of the marital relation, he has 
the custody and control of the property, and 
of the rents and income thereof, until he is 
removed from the trusteeship for cause, or 
until he abandons his wife, and, in the latter 
event only, does the property vest in her as 
her sole estate. If the wife could, during the- 
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tfusteesbip of tlie husband, bind the trust 
property by ber own obligations, the checks 
which the statute has attempted to place upon 
her right to the enjoyment of the property 
during her life, would be of very little avail. 
The intent of the statute was to modify the 
severity of the common law, and preserve her 
personal estate for her heirs, but not to place 
it within her control as her separate estate, 
unless by the agreement of the parties. Chief 
Justice Seymour, in Cooke v. Newell, 40 Conn, 
596, defines the nature of the estate which is 
created by the statute, as follows: "The stat- 
ute limits the rights of the husband in his 
wife's property, but does not deprive him of 
all rights. It leaves him the income and prof- 
its of it, and, except so far as specially re- 
strained, he has the care, management, and 
control of it during his hf.e. The trust is, 
therefore, not to the sole and separate use of 
the wife, free from the control of her hus- 
band. She has not that control of it which 
she has in equity of her separate estate." It 
follows, that the personal property which is 
vested in the husband, as trustee, and the 
title of which has never become divested, is 
not bound by the wife's contracts. 

But, by ante-nuptial or post-nuptial agree- 
ment, the wife's property may be settled upon 
her to her separate use, freed from the trust. 
The husband may, after marriage, give his 
own property to the wife, when the rights of 
creditors do not interfere, in which ease she 
will take a sole and separate estate. The hus- 
band will have thereafter, by virtue of the 
statute, no such use or life estate in the prop- 
erty so given, as would be vested in him in 
respect to personal property given to the wife 
by a third person, without words indicating 
that it was to her sole use. If an absolute 
gift is made to her by the husband, it is to 
her exclusive use, although words of exclu- 
siveness are not used, and he cannot resume 
the use or control of the property by force of 
the statute. He will be her trustee under the 
general rules of equity, if necessary to pre- 
serve the title to the property, but not under 
the statute. Riley v. Riley, 25 Conn, 154; 
Deming v. Williams, 26 Conn. 226; Baldwin 
V. Carter, 17 Conn. 201. The husband may, 
also, by clear and unequivocal acts, free the 
property of the wife from the trust which 
the statute has created, divest himself of the 
estate which he has in consequence of the 
marriage, and give to the wife the entire es- 
tate and right to the Income, so that, as to 
the personal property which he has thus trans- 
ferred, while the legal title may remain in 
him, she wiU have a sole and separate estate. 
Merely permitting the title of stocks or bonds 
to remain in her name, or permitting her to 
collect interest or dividends, without any other 
ci^c^mlstances to indicate his intention, would 
not show that the trust was waived. But if, 
in addition, he permits the wife to manage the 
property as her own, to change its character, 
to sell it and invest the proceeds in her name, 



or, if he transfers the stock to her, giving 
her a certificate in her own name, by these 
and like acts he furnishes the clear and satis- 
factory evidence which the law requires, of 
his intention to relinquish all his claims to 
her property and to give to her its complete 
control. Smith v. Chapell, 31 Conn. 589; Jen- 
m"ngs V. Davis, 31 Conn. 134; Mason v. Ful- 
ler, 36 Conn. 160; Hayt v. Parks, 39 Conn. 
357. 

The summary of facts in this case states, 
that a portion of the personal property which 
the defendant owned at the time of her mar- 
riage consisted of stocks in incorporated com- 
panies, some of which have been sold since 
her marriage, and reinvestments made of the 
avails thereof, both before and since the ex- 
ecution of the note in suit. "In making the 
reinvestments, the shares of stock purchased 
or subscribed for have been issued to the wife 
in her own name, and the subscriptions there- 
for, when made, were made by her husband 
acting as her attorney." ' It thus appears, 
that, before the execution of this note, the 
purchased stocks were issued to the wife in 
her own name, although the statute provides 
that all reinvestments shall be made in the 
name of the husband, as trustee. But, a more 
significant and unequivocal act, indicating an 
intent upon the part of the husband to aban- 
don the trust estate, as to a portion, at least, 
of the property, and give to the wife the inter- 
est which he had in that portion, is the fact 
that ihe subscriptions for new stock were 
made by the husband acting not as trustee, 
but as her attorney. These subscriptions, be- 
ing made by her attorney, must have been 
made in her name, and the certificates must 
also have been issued to her in her name, by 
the direct agency of her husband acting in 
her behalf. These positive acts of the hus- 
band leave no doubt, under the Connecticut 
decisions in regard to tne statutory status of 
the wife's property, that he had given to her 
the entire control of so much, at least, of the 
personal property as he had then deliberately 
subscribed for in the name_of the wife, and, 
therefore, that, at the time of the execution 
of the note, she had separate property, which 
was intended to be, and was, bound by her 
contract made for the benefit of her estate. 

It is not necessary to decide whether the 
real estate was the separate property of the 
wife. The brief statement of facts does not 
show whether the real estate was situated in 
Connecticut or not, but it is inferred that it 
was situated in this state. As it is a ques- 
tion of importance, whether, under the stat- 
utes of Connecticut, real estate which has 
been conveyed to a married woman without 
words indicating that it was conveyed to her 
sole use, is to be considered as her separate 
estate, and as it is a question not necessary 
to be now decided, I express no opinion upon 
this branch of the ease. 

Let judgment be entered in favor of the 
plaintiff. 
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Oase No. 17,7S6. 

WILLIAMS V. LEONARD et al. 

[9 Blatehf. 476; 5 Fish. Pat, Cas. 3S1.] i 

Circuit Court, N. D. New York. March 19, 
1872. 

ISFKIXGEMEXT OF PATENTS — SOITS IN EQUITY — 

FiioFiTS AND Damages— Salaiit 
OF Defendant, 

1. In a suit in equity, for the infringement of 
letters patent, brought before the passage of the 
act of July 8th, 1870 (16 Stat. 206, 216, §§ 55, 
111), both profits and damages cannot be reeov- 
■ered. 

[Cited in Chapman v. Ferry, 12 Fed. 695. 
Distinguished in Untermeyer v. Freund, 58 
Fed. 212.] 

2. An interlocutory decree in such a suit, en- 
tered after the passage of such act, inadvertent- 
ly provided for the recovery of both profits and 
■damages. The report of the commissioner re- 
ported both profits and damages, and was ex- 
cepted to by the defendant, on the ground that 
the damages could not be recovered in the suit: 
Edd, that the point could not be raised by an ex- 
<Kption to such report, but that, nevertheless, 
the court would not award any damages, and 
would resettle the interlocutory decree, so as to 
exclude them. 

3. In an accounting for profits, the defendant 
■cannot be credited with a sum of money as a 
salary earned by and paid to himself, while en- 
gaged in the business which earned the profits. 

[This was a bill in equity by William Wil- 
liams against Calvin A. Leonard arid others 
for alleged infringement of a patent. Heard 
on exceptions to commissioner's report] 

F. A. Macomber, for plaintiff. 
H. H. Woodward, for defendants. 

WOODRUFF, Circuit Judge. Thetorm of 
the interlocutory decree in this case warrant- 
•ed the commissioner in reporting both the 
profits made by the defendants, by infrin- 
ging the patent of the complainant, and also 
the damages (over and above, or beyond the 
amount of, those profits) sustained by the 
complainant, as allowed in actions brought 
after the passage of the act of July 8, 1870 
(16 Stat 206, 216, §§ 55, 111). Whether any 
language can be found in the opinion of the 
court, delivered after the hearing of the 
■cause on pleadings and proofs, that seemed 
to warrant such an interlocutory decree, I 
am not able, from recollection, to say; but it 
is quite certain, that the court did not in- 
tend to decide, that in a suit brought in 
■equity before the passage of that act, both 
profits and damages can be recovered. Sec- 
tion 111 declares, that actions and causes of 
action then existing may be commenced and 
prosecuted, and that suits tben pending may 
be prosecuted to final judgment and exeeut 
tion, in the same manner as though the act 
bad not been passed, and that the remedial 
provisions of the act shall be applicable to 
all suits and proceedings thereafter com- 
menced, although the cause of action may 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and by Samuel S. Fisher, Esq., and 
here reprinted by permission.] 



have arisen before. The provisions of the 
statute regulating the form of action, and pre- 
scribing the measure of recovery, at law or 
in equity, are provisions applicable especial- 
ly to the remedy; they are among the "i*e- 
medial provisions." When they were declared 
applicable to all suits thereafter brought as 
an exception to language importing that pri- 
or causes of action, not yet prosecuted, should 
be commenced and prosecuted, and suits 
commenced should be prosecuted to judg- 
ment, in the same manner as if the act had 
not been passed, the negative implication is 
plain, that those remedial provisions which 
were new have no application to suits then 
pending. In construing an exception, the ex- 
pressio unius is eminently the exclusio al- 
terius. 

The interlocutory decree is wrong. Had 
such a decree been entered by consent, tlie 
defendants might be bound by it; but I pre- 
sume it was entered without the attention of 
counsel being called to the construction of 
the statute. How it was settled does not ap- 
peal*. 

But, in so far as the exceptions to the re- 
port of the commissioner ai"e addressed to 
this point, the defendants have mistaken the 
mode of correcting the error. The report 
conforms to the decree, and, therefore, is 
not in this particular, the proper subject of 
exception. The court should have been ap- 
plied to, to resettle the decree. 

Nevertheless, it is not too late to make the 
correction. Entertaining the opinion above 
expressed, the court wiU not proceed to a 
final decree against the defendants, which it 
deems not warranted by law; and the facts 
reported in detail by the commissioner will 
enable' the court to decree the recovery of 
the gains and profits made by the defend- 
ants, by the infringement, excluding dam- 
ages beyond that amount The complainant 
had his election, to proceed for such gains 
and profits, or to sue for damages, and he 
chose the former. As to the result of such 
election, the law has not been changed since 
he brought his suit, and it is no hardship 
that he is held to his election. 

As to the "salaries" of the defendants, dur- 
ing the period in which they have been engag- 
ed in infringing, they have no title, as against 
the complainant. It would be very great in- 
justice, if the quantum of gains and profits 
recoverable by a complainant depended on. 
the question, how much of such gains and 
profits the defendants used for their own 
support, or the support of their families, or, 
as even more broadly claimed here by the 
defendants, how much they saw fit to appro- 
priate to their own use. Infringers would 
rarely be required to pay over anything, if 
they could divide the gains and profits among 
themselves, under the name of salary, wa- 
ges, or any other designation. Men work 
for gains and profits, but they are gains and 
profits still. Men support themselves and 
their families out of their gains and profits, 
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but that does not claange their nature. If it 
were not so, inventors might, by reason of 
infringements, fail to obtain anything, and 
the infringers obtain what they see fit to 
term adequate salaries, out of their piracy. 
What, in good faith, the defendants pay to 
others, as expenses, may be taten as the 
cost, to them, of their manufacture. What 
they take to themselves are gains. They 
miglit, perhaps, have earned and gained as 
much, or perhaps more, by laboring in some 
other business, in no violation of the rights 
of their neighbor; but they cannot be per- 
mitted to gain either wages or salary by a 
violation of such rights. 

The exceptions, as exceptions, must be 
overruled, with costs; but the interlocutory 
decree should be resettled and- entered, and 
the amount of gains and profits, which, as I 
understand the report, are $1,608.19, should 
be awarded by the final decree, with interest 
thereon, and the costs of suit 



Case No. 17,7S6a. 

WILLIAMS V. The LIZZIE HBNDERSON.i 

District Court, S. D. Florida. May, 1880. 

State Pilotage Laws — ^Discrimination — Coxsti- 
tutiosalitt. 

[A state statute exempting vessels owned whol- 
ly in the state from the payment of any pilotage 
under the existing state laws unless a pilot is 
actually employed (Act Fla. March 7, 1879) is 
not a contravention of Rev. St. § 42^7, prohib- 
iting the states from discriminating in the rates 
of pilotage or half pilotage between vessels sail- 
ing between ports of the same state and vessels 
sailing between ports of different states; but such 
an act is void under the provision of the consti- 
tution of the United States that "no preference 
shall be given by any regulation of commerce or 
revenue to the iwrts of one state over those of 
another state," Article 1, § 9, cl. 6. This latter 
provision is an inhibition upon the states as well 
as upon United States.] 

[This was a libel for pilotage by 0. P. Wil- 
liams against the steamboat Lizzie Hender- 
son,] 

G. Bo-wne Pattei-son, for libellant 
L. W. Bethel, for respondent. 

LOCKE, District Judge, This is a case 
wherein a pilot libels for pilotage, under a 
regulation that gives the first pilot speaking 
a vessel either entering or leaving port half 
pilotage. The answer admits the facts al- 
leged in the libel, namely, that the libellant 
did tender his seiTices as pilot as the vessel 
was leaving the harbor, boimd on a voyage 
to Havana, but alleges that the vessel is 
owned wholly within the state of Florida, 
and therefore exempt from paying any pilot- 
age dues unless a pilot is actually employed. 
In accordance with an act of the legislature 
approved Slarch 7, 1879, which provides: 
"That vessels owned wholly in this state shall 
not be required to pay any pilotage upon en- 
tering or leaving any port in this state, un- 

1 [Not previously reported,] 



less they avail themselves of the services of 
a pilot." It is admitted that previous to the 
passage of this act all vessels were liable to 
pay pilotage, whether accepting the services 
of the pilot or not, and the case tm-ns upon 
the validity of this act. This is claimed by 
the libellants to be— First, in viplation of the 
provisions of section 4237 of the Revised Stat- 
utes, which declares that "no regulations or 
provisions shall be adopted by any state which 
shaU make any discrimination, la the rate 
of pilotage or half-pilotage between vessels 
sailtag between the ports of one state and 
vessels sailing between the ports of different 
states"; second, repugnant to the sixth clause 
of the ninth section of the first article of the 
constitution of the United States, which pro- 
vides that "no preference shall be given by 
any regulation of commerce or revenue to the 
poits of one state over those of another"; and, 
thh'd, that it is a regulation of commerce es- 
tablished by a state, and hence void. 

Taking these objections hi the order stated, 
the first relates to the restrictions contained in 
section 4237 of the Revised Statutes. This 
plainly divides vessels into two classes,— ves- 
sels sailing between the ports of one state,, 
and vessels sailing between the ports of dif- 
ferent states; or, in other words, vessels 
bound from any port to another port in the 
same state; or those boimd to some port in 
a state other than the one from which they 
sail,— and declares that between these two 
classes of vessels there shall be no discrimi- 
nation. It does not intend to prevent dis- 
crimination between individual vessels of 
either of these classes based upon size, draft 
of water, or other proper grounds, but evi- 
dently is to prohibit any state from so far 
giving preference to commerce carried on be- 
tween its own ports as to establish a discrim- 
ination between two vessels based upon the 
fact that one vessel is engaged in a voyage 
to a port beyond its limits, and the other is 
not. That this was the intent of the law 
becomes more apparent when upon examining 
the pilotage laws in force at the time of the 
passage of this act, July, 1866, we find that 
certain states— ]Massachusetts, Georgia, and 
perhaps some others— had laws in force em- 
bodying this very discrimination in favor of 
vessels sailing between ports within their own 
states, and against vessels sailing between 
such ports and those of other states. The dis- 
crimination in the case under consideiution is 
not based upon such state of facts, and'l do 
not therefore consider it in conflict with its 
provisions. 

The two remaining objections may be con- 
sidered together,, because, if the first is valid,, 
the other becomes immaterial. The question 
as to vvhether or not pilot laws are regu- 
lations of commerce has been so clearly de- 
termined by the supreme court that it does 
not need further consideration, and we take 
that for gi-anted. Ex parte McNiel, 13 WaU. 
[80 U. S.] 236; Cooley v. Board of Wardens 
of Philadelphia, 12 How. [53 U. S.] 299. In 
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the matter of state legislation as connected 
witli questions of regulations of commerce 
wliere congress has not legislated, a long line 
of decisions has determined, perhaps not di- 
rectly, but to me satisfactorily, that, from ne- 
cessity, there have been certain matters upon 
which the states have properly legislated 
that have more or less directly affected com- 
merce, and in reality became regulations of 
commerce, although not originally Intended 
as such. Among these are questions of pilot- 
age, harbor police, quarantine, health, and 
other like matters, upon which the action of 
the states has either been directly adopted by 
congress, as in matters of pilotage and quar- 
antine, or perhaps from an intimate relation 
to internal regulation. But in all such cases 
the appropriate limit of state legislation has 
been its necessity for the benefits of commei'ce 
generally, protection against importation of 
disease, or control of domestic matters; and, 
whenever such limits have been disregarded, 
the regulations estabhshed in regard to foreign 
or inter-state commerce have been held to be 
void as invading the exclusive province of 
national legislation. Steamship Co. v. Port 
Wardens, 6 WaU. [73 U. S.] 31; Gibbons v. 
Ogden, 9 Wheat [22 U. S.] 1; Foster v. Mas- 
ter and Wardens of Port of New Orleans, 93: 
U. S. 246; Passenger Cases, 7 How. [48 U. S.] 
414; Guy v. City of Baltimore [100 U. S. 434]. 

The rights of the states to establish pilotage 
regulations sufficient to instire at their sev- 
eral ports competent pilots, and determine 
such reasonable fees as will guarantee them 
compensation, has been recognized both by 
congress ia adopttQg the regulations ia force 
in 1789, and in adjudications subsequently; 
but the ground of such recognition and ap- 
proval has been "the necessity of conforming 
regulations of pilotage to the local peculiar- 
ities of each port," and, when that necessity 
is satisfied, any further interference with 
commerce is as liable to objection as any 
other commercial regulation. The history Of 
the restrictions placed upon states by the 
provisions of the constitution relating to com- 
mercial regulations shows too plainly to be 
misunderstood their object and intent. As early 
as 1778, the state of New Jersey pressed upon 
the attention of congress a memorial upon 
the subject; and in 1781 Dr. Witherspoon 
presented a resolution declaring it indispen- 
sably necessary that the United States, in 
congress assembled, should be vested with a 
I'ight of superinfending the commercial reg- 
ulations of every state, that none might take 
place which should be partial or contrary to 
the common interest. 

This question, namely, that of the national 
government having exclusive control of com- 
mercial regulations, had an important influ- 
ence in replacing the articles of confederation 
by the present constitution. In Rhode Is- 
land it caused a delay of two and a half years 
in its adoption, and was thoroughly discussed 
and considered in all its bearings, and has 
been frequently adjudicated since. The su- 



preme court, in the case Veazl v. Moor, 14 
How. [55 U. S.] 568, says: "The design and 
object of that power as evinced in the his- 
tory of the constitution was to establish a 
perfect equality among the several states as 
to commercial rights, and to prevent unjust 
and invidious distinctions which local and 
partial interests might be disposed to inti'o- 
duce and maintain." Gibbons v. Ogden, 9 
Wheat. [22 U. S.] 1; Brown v. Maiyland, 12 
Wheat. [25 U. S.] 419; New York v. Miln, 11 
Pet. [36 U. S.] 102; License Cases, 5 How. 
[46 U. S.] 504. These decisions show conclu- 
sively how the supreme court has considered 
the intention and design of the framers of 
the coDStitution in this matter, namely, that 
there should be perfect equality, and no par- 
tial laws founded upon local greed or- favor- 
itism in commercial matters; but has such 
intention and design been so declared as to 
be prohibitory upon the states? 

The clause of the constitution cited, namely, 
the sixth clause of the ninth section of article 
1, it is claimed, has this effect. It provides 
that "no preference shall be given to the 
ports of one state over those of another," 
and has been frequently commented upon in 
judicial decisions, and held to be not a limita- 
tion upon the power of congress alone in 
regulating commerce, for the purpose of pro- 
ducing entire commercial equality between 
states, but also a prohibition upon each state 
to destroy such equality. In Passenger 
Oases, 7 How. [48 IT. S.] 414, Mr. Justice 
Wayne says: "The sixth clause of the ninth 
section of the first article of the constitution, 
which declares that no 'preference shall be 
given by any regulation of commerce or reve- 
nue to the ports of one state over those of 
another state,' is a limitation upon the pow- 
ers of congress to regulate commerce for the 
purpose of producing entire commercial 
equality within the United States, and also a 
prohibition upon the states to destroy such 
equality by any legislation prescribing a con- 
dition upon which vessels bound from one 
state shall enter the ports of another." 
Again he says: "But I return to those 
clauses with which I have said the act in 
question is in conflict. It will be conceded by 
all that the flf th clause of the ninth section of 
the first article of the constitution was in- 
tended to establish among them a perfect 
equality in navigation. That all should be 
alike in respect to commerce and EavI.?atioj 
is an enjoined constitutional equality which 
can neither be interrupted by congress nor by 
the state." The couxt, in Inman S. S. Co. 
V. Tinker, 94 U. S. 245, says: "The com- 
merce clauses of the constitution had their 
origin in a wise and salutai-y policy. They 
give to congress the entire control of the for- 
eign and interstate commerce of the coun- 
try. They were intended to secure harmony 
and uniformity in the regulations by which 
they should be governed. Wherever such 
harmony goes, the power of the nation accom- 
panies it, ready and competent, as far as pos- 
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«ible, to promote its prosperity, and redress 
the -wrongs and evils to ■whicli it may be sub- 
jected." In Ward v. Maryland, 12 Wall. [79 
U. S,] 431, tlie court says: "Inequality of 
Ijurden, as "well as "want of uniformity in 
commercial regulations, was one of tb.e griev- 
ances of the citizens under the confedera- 
tion; and the ne-w constitution was adopted, 
among other things, to remedy those defects 
in the prior system. Evidence to show that 
the framers of the constitution intended to 
remove those great evils in the government 
is found in every one of the sections referred 
to, and also in the clause which provides that 
no preference shall be given by any regula- 
tion of commerce or revenue to the ports of 
one state over those of another, showing that 
congress, as well as the states, is forbidden 
to make any discrimination in enacting com- 
mercial or revenue regulations." 

Wherever the idea has been expressed that 
this clause is not a prohibition upon the 
states, it has been in connection with the idea 
of internal commerce or domestic affairs. 
Cooley V. Port Wardens, 12 How. [53 U. S.] 
299; Munn v. Illinois, 94 U. S. 113. In Cooley 
V. Port Wardens [supra] it was cited, and, in- 
stead of dismissing it as not applying to any 
action of the state, the court considered it at 
length, and decided that the special act in 
question did not make the discrimination 
prohibited. Had that act exempted all ves- 
sels owned in Pennsylvania from paying 
pilotage, and compelled those owned else- 
where to pay it, the language of that de- 
cision satisfies me that the conclusion would 
have been different Indeed, it seems but rea- 
sonable that if, "when congress sleeps" upon 
its post, the state may seize its Armor and 
exercise its authority," as is expressed in 
Gribb v. State, 9 Fla. 409, the same prohibi- 
tions which would affect congress on account 
of the subject-matter of legislation should 
cling to it, and restrain the states in their 
action. Were this a local regulation relating 
alone to the government of pilots, the objec- 
tion to the application of this principle might 
be entitled to greater weight; but it is a 
regulation, in this case relating directly to 
foreign commence, and is in no way intended 
to promote the efficiency or welfare of the 
pilots, control or regulate them, or provide for 
their support, neither to protect commerce at 
large nor provide for its necessities; but its 
whole object and aim is to make a discrim- 
ination in favor of vessels owned by citizens 
of this state, against all others. That is the 
entire gist and substance of the enactment. 

Preference can only be given the' ports of 
a state by giving advantages to those en- 
gaged in doing business through such ports. 
It is not the port, but the commercial transac- 
tions caiTied on by or through its medium, that 
are to be given the benefit of such relations. 
Neither is it the individual port that is not to 
be prefeiTed, but the state or its citizens 
through its ports. Nor do I understand that 
such preference must be confined to vessels 
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entering or leaving such ports, clearing from 
or being bound to them, any more than being 
owned and being registered at them,, to jus- 
tify an application of this prohibition. All 
are protected from being placed in any less 
favorable position in any commercial transac- 
tion on account of the ports of any state 
through which their business is done than 
those whose relations are with a port of a 
different state. Vessels are recognized and 
known as belonging to certain ports according 
to the residence of the principal owner, and 
any preference shown them, or any unequal 
burden imposed upon them on account of the 
state in which they are owned, is certainly 
showing a preference for the ports of the 
more favored state, whether expressed in so 
many words or not,— the effect is the same. 
Had the statute exempted all vessels arriv- 
ing from or bound to Texas, and compelled 
payment from those arriving from or bound 
to Louisiana, can there be any question but 
what preference has been given to the ports 
of one state over those of another, although 
ports may not have- been mentioned? And 
does not this hold equally as good if the dif- 
ference is on account of the state where the 
vessel is owned? I consider it does. I am 
satisfied that if congress should declare all 
vessels owned within the state of New York 
might enter and leave any port without the 
payment of fees, pilotage or of any other' 
character, while others owned elsewhere 
should be compelled to such payment, then 
this clause could be justly interposed as pro- 
hibitory; and I consider that the same restric- 
tion rests upon the legislation of a state relat- 
ing to foreign commerce as in the present 
question. A state cannot do indirectly what 
it is prohibited from doing directly. 

The constitution of the United States, and 
the powers confided by it to the general gov- 
ernment, to be exercised for the benefit of 
all the states, ought not to be nullified or 
evaded by astute verbal criticisms, without 
regard to the grand aim and object of the in- 
strument, and the principles .on which it is 
based. Passenger Cases, 7 How. [48 U. S.] 
414. The amount involved in the case at bar 
is small, but the principle of discrimination, 
if justified, would not be of slight importance 
to those interested. To a line of vessels car- 
rying the mail between Cedar Keys and Ha- 
vana, as contemplated by the post-office de- 
partment, twice a week, it would in the course 
of a year amount in half pilotages at this 
port alone to $4,368, in fa:v or of owners resi- 
dent within this state; and, if the same regu- 
lation should be enforced at Cedar Keys and 
other places where the vessels might touch, 
it would be indefinitely increased. If such 
discrimination might be legally made in mat- 
ters of pilotage, it might with equal propriety 
be established in quarantine, port wardens, 
harbor masters, wharfage and dockage dues, 
until the people of any state having no pe- 
cuniai'y interest in keeping such burdens, 
which must to a certain extent rest upon 
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commerce, mtliin reasonaWe bouafls, might 
drive all vessels owned elgewliere from its 
ports and monopolize the entire commerce. 
If one state might make such discrimination, 
all might with equal propriety, and the cit- 
izens of inland states he, not theoretically, 
but practically, prohibited from engaging in 
foreign commerce; and we should soon see 
local greed and avarice destroy aU that has 
been accomplished by the long line of com- 
mercial regulations, based upon the principle 
of equality of the states in such matters. 

But it has been asked, if the discrimina' 
tion is against vessels owned in other states, 
why not relieve them of such burden and 
place them upon an equal footing with the 
more favored state, reheving all vessels of 
compulsory pilotage? It is not for courts 
to decide what the law should be, but what 
it is; and the only question under consid- 
eration is whether the act of 1879 is valid or 
not. If not, it has not been claimed but what 
the pilot laws in force prior to the passage of 
that act were valid and blading, and, if it 
is invalid, they ai-e still in force. And this 1 
consider to be the case. The amendment of 
1879 in no way changed the pilotage laws, as 
it, in effect, only attempted to establish a dis- 
crimination which I consider to be contrary 
to the spirit and letter of the constitution, 
hence invalid; and the pilotage is due under 
pre-existing regulations, and decree will fol- 
low accordingly. 

Vide [U. S. V. Dickson] 15 Pet. [40 U. S.] 165. 



Wir.LIAMS (MARSHALL v.). See Case No. 
9,136. 



Case Wo. 17,727. 

WILLIAMS v. MECHANICS' BANK OF 
NEW HAVEN. 

[5 Blatehf. 59; i 10 Pittsb. Leg. J. 89.] 

Circuit Court, S. D. New York. Sept 22, 1862. 

COBPOKATIONS— TllANSFEKS OP BaNK StOCK— AT- 
TACHMENT AN'u Sale— LiABiUTX of 
Corporation. 

1. Where a banliing corporation issued a cer- 
tificate to C, certifying that he had standing to 
his credit on the books of the bank, ten shares of 
the capital stock thereof, "which are transferable 
at the bank, in person or by attorney:" Edd, 
that the words, "transferable at the bank," meant 
"transferable only at the bank," and also im- 
plied that an act of transfer was to be done at 
the bank, under the cognizance of the officers of 
the bank. 

[Cited in Lippitt v. American Wood Paper Co., 
15 R. I. 145, 23 Atl. 112.] 

2. The transfer of the certificate by O. did not 
operate as a transfer of the stock, except as 
against C, although the charter of the bank 
provided that the stock should be transferable ac- 
cording to such rules as might be established by 
the directors, and they had established no such 
rules. 

3. The stock having been attached in the hands 
of the bank as the stock of C. and sold on execu- 

1 [Reported by Hon. Samuel Blatchford, Dis- 
trict Judge, and here reprinted by permission.] 



tion, and 'transferred by the bank to the pur- 
chaser on such sales: Edd, that the bank was 
not Hable for the value of the stocli to a party to 
whom C. had, prior to the attachment, transferred 
the certificate issued to him, the bank not having 
been, prior to the attachment, appUed to by 
such party to transfer the stock to him, or noti- 
fied of his claim. 
[Cited in brief in Baltimore R. Co. v. Sewell, 
35 Md. 246; Cheever v. Meyer, 52 Vt. 70.] 

This was an action brought to recover the 
value of ten shares of the capital stock of the 
defendants, a banking corporation. On the 
trial, a verdict was rendered for the plaintiff 
[Richard S. Williams], subject to the opinion 
of the court, and the plaintifiC now moved for 
judgment on the verdict. The facts were as 
follows: On the 18th of May, 1855, George 
W. Corlies, a resident of the city of New 
York, was the owner of ten shares of the 
stock of the defendants, and received a cer- 
tificate therefor from them, in the following 
words: "Llechanics' Bank, No. 547. Shares 
10. This is to certify, that George W. Cor- 
lies, of New York, has, at this date, standing 
to his credit, on the books of this bank, ten 
shares of the capital stock thereof, which are 
transferable at the bank, in person or by at- 
torney. John W. Fitch, Cashier. New Ha- 
ven, May 18, 1855." This certificate contin- 
ued in Corlies' possession until on or about 
the 13th of March, 1856, when he effected a 
loan of money from the Market Bank, in the 
city of New York, and delivered the certifi- 
cate in question to the president thereof, as 
collateral security for the loan, with the fol- 
lowing power of attorney attached: "Know 
all men by these presents, that 1, George W. 
Corlies, for value received, have bargained,, 
sold, assigned and transferred, and by these 
presents do bargain, sell, assign and trans- 
fer, unto Richard S. WiUiams, president of 
the' Market Bank of the city of New York, 
ten shares Mechanics' Bank New Haven 
stock, standing in my name on the books of 
the said bank, and do hereby constitute and 
appoint Chester W. Arthur my true and law- 
ful attorney, iri-evocable, for me, and in my 
name and behalf, but to (blank) use, to sell, 
assign, transfer and set over all or any part 
of said stock, and, for that purpose, to malce 
and execute all necessary acts of assignment 
and transfer, and one or more persons to sub- 
stitute with like full power, hereby ratifying 
and confirming all that my said attorney, or 
my (his) substitute or substitutes shall law- 
fully do by virtue hereof. In witness where- 
of, I have hereunto set my hand and seal, 
the 13th of March, 1856. George W. Corlies. 
Signed, sealed, &c., R. H. Haydock." Corlies 
gave his note for the loan, which was for 
§3,000, payable in thirty days. This note was 
not paid at maturity, but was renewed from 
time to time, until August, 1859, when the 
last renewal fell due, and was protested for 
non-payment. At the time the loan was ob- 
tained, the Market Bank received from Cor- 
lies other collaterals, but no question arose 
out of that circumstance. On the 8th of 
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September, 1859, the plaintiff presented the 
certificate in question to the defendants, and 
demanded a transfer of the ten shares of 
stock therein named, and the issue of a cer- 
tificate for the same to him, and, on heing 
refused, demanded from the defendants the 
value of the stock, which was also refused. 
The grounds upon which the defendants re- 
fused to comply with the demands of the 
plaintiff, to transfer the stock in question to 
Iiim^ or pay the value thereof, rested upon the 
following facts: In September, 1857, two 
years before the demand for a transfer was 
made by the plaintiff, Ebenezer D. Brock- 
way, a resident of Connecticut, and a credit- 
or of George W. Corlies, attached the stock, 
in a suit brought in Connecticut, and, in Jan- 
uary, 1858, judgment was rendered in his 
favor against Corlies. On'an execution duly 
issued upon this judgment, and levied upon 
the stock, it was sold by the sheriff. Brock- 
way becoming the purchaser. The sale- on 
the execution was in February, 1858. The 
sheriff gave Brockway a certificate of sale, 
as required by the laws of Connecticut. He 
presented that certificate to the defendants 
and demanded a transfer, which was made, 
and a certificate was issued to him. ■ The de- 
fendants had no notice that the plaintiff had 
any claim to the stock, either as collateral 
security or otherwise, until long after the 
sale on execution and the transfer to Brock- 
way, and not until the time, or about the 
time, when the demands before referred to 
were made by the plaintiff. 

William FuUerton; for plaintiff. 
George 0. Goddard, for defendants. 

Before NELSON, Circuit Justice, and 
SHIPMAN, District Judge. 

SHIPMAN, District Judge. No question 
arises, In this case, touching the validity of 
the proceedings on the attachment, and sale 
on execution, of this stock. They were all 
regular, and in conformity to the laws of the 
state of Connecticut, and the transfer of the 
shares to Brockway, on his presentation of 
the certificate, was required by law. In the 
-absence of any other consideration. It is, 
however. Insisted by the plaintiff, that, in- 
asmuch as the charter of the- defendants pro- 
vides that the stock "«hall be transferable 
according to such rules as may be establish- 
ed by the directors," and it does not appear 
that the directors have established any such 
rules, except what may be implied from the 
certificate, therefore the transfer of the cer^ 
tificate operates as a transfer of the stock. 
The application of the argument is, that 
when Corlies delivered this certificate, with 
the power of attorney attached, to the plain- 
tiff, the latter became vested with the legal 
title to the stock, and that the defendants axe 
bound by such transfer, whether they had 
any notice or not. We think this view of the 
matter entirely overlooks the true construc- 
tion of the certificate and the importance to 

29FED.CAS. — 87 
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be given to the words "transferable at the 
bank." The counsel for the plaintiff, in his 
criticism of the language of the instrument, 
suggests, that If the expression had been 
"transferable only on the books of the bank," 
the legal purport and significance of the 
paper would have been very different. But, 
while we concede that the form of expression 
suggested would be more full and exact, its 
legal import would, in our judgment, have 
been substantially the same. By the words 
"ti-ansferable at the bank," the defendants 
have Indicated the place where the transfer 
must be made, as they had the right and 
power to do. To have inserted the word 
"only," would have added no force to the 
meaning. When a note or sum of money i& 
made payable in terms at a specified place, oj: 
bank, it is payable there and nowhere else, ' 
and no words of exclusion are necessary tp 
limit the construction of the instrument to 
the place named; and, in the eye of the law, 
this certificate reads the same as if the ex- 
pression was, "transferable only at the 
bank." 

As to the omission in the certificate'to state 
that the transfer was to be made on the 
"books" of the bank, we do not regard this 
as material. The words "transferable at the 
bank" do not refer merely to the place- 
within the walls of the bank building— but 
to an act to be there done, and to assume a 
formal and authentic shape, under the offi- 
cial cognizance of the officers of the institu- 
tion. All meaning in these words dissolves 
and evaporates under any other construc- 
tion. 

It follows, from these views, that we must 
hold that the plaintiff, hi order to have ob- 
tained a valid title to this stock, (except as 
between him and Corlies,) should have ap- 
plied to the defendants to have it transfer- 
red, or, at least, have given them notice of a 
claim upon it, before it was attached and 
sold on execution; and, that, having failed 
to do so, he has no claim agamst them. 
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WILLIAMS V. MISSOURI, K. & T. BY. CO. 

[3 Dill. 267.]! 

Chrcuit Court, W. D. Missouri. 1875. 

Jurisdiction op Federal Courts — Citizenship 

OF CORPORATIOilS. 

1. For the purposes of federal jurisdiction a 
corporation is conclusively considered as if it 
were a citizen of the state which created it. 

2. This principle applied, and the defendant 
company held to be a citizen of the state of Kan- 
sas, under whose laws it was organized, and not 
of Missouri linder whose laws it had gone into 
that state and purchased and was operating there- 
in a line of railway- in connection with its line in 
Kansas. - . - 

[Cited in Cqpeland v. Memphis & G. B. Co., 
Ca?e No.. 3,209; Blackburn y.^ Selma, M. & 

1 [Reported by Hon. John F, Dillonj Circuit 
Judge, and here reprinted by permission.] 
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M, E. Co., Id. 1,467; TTphoff v. Chicago, St. 
li. & N. 0. R. Co., 5 Fed. 547; Wilkinson 
v. Delaware, L. & W. R. Co., 22 Fed. 354.] 

3. The case in judgment considered to be analo- 
gous to that of Baltimore & O. E. Co. v. Harris, 
12 Wall. [79 TJ. S.] 65, and distinguishable from 
Ohio & M. R. Co. V. Wheeler, 1 Black [66 U, S.] 
236. 

This was an action brought originally ia one 
c£ the courts of the state, to recover damages 
for the alleged wrongful ejection of the plain- 
tiff [Samuel K. Williams] and Ms family fl:om 
the cars of the defendant while traveling as 
passengers upon that part of its road lying in 
the state of Missouri. The defendant company 
applied in due form under the act of March 
2nd. 1867 [14 Stat. 558], for the removal of 
the cause to the circuit court of the United 
States for the Western district of iVIissouri, 
stating on oath that the plaintiff was, and is, 
a citizen of ilissouri; that the defendant was 
and is a citizen of Kansas; that the amount In 
■conti'oversy exceeds ?oOO, and that by reason 
of prejudice and local influence, the defendant 
<5an not obtain justice in the state court where- 
in the suit is pendhig. Bond with sureties was 
^ven aid accepted, and the state court ordered 
the removal of the suit to this comt. 

The plaintifC now, to-wit, at the Ncvemb^ 
term, 1874, moves to remand the cause to the 
state court on the ground that the defendant 
company is a domestic corporation, that is, a 
Missouri corporation, and hence is a citizen of 
the same state with the plaiutiff. It is upon 
this motion that the cause is now before the 
court. 

It -was admitted that the defendant company 
was Incorporated imder the incorporation laws 
of the state of Kansas, and that it owns and 
operates a portion of its line in that state, as 
well as in the state of Missouri. And it is ad- 
mitted that the cause was properly removed to 
this court on the ground that the plaintiff is 
a citizen of Missouri, and the company, for ju- 
risdictional purposes, a citizen of Kansas, un- 
l^s the company is also to be regarded ia re- 
spect to tills suit as a corporation of the state 
of Missouri and a citizen of the last named 
state. 

The claim of the plaintiff that it is to be thus 
regarded, rests upon certain provisions of the 
statute of the state of Missouri, and the action 
of the defendant had under its authority. 

The statute relied on by the plaintiff Is as 
follows: "Any railroad company heretofore in- 
corporated, or hereafter organized, in pur- 
suance of law, may at any time by means of 
subscription to the capital stoclx of any other 
railroad company, or otherwise, aid sucb ccan- 
pany in the construction of its railroad, within 
or without the state, for the purpose of form- 
ing a connection of the last mentioned road, 
with the road owned by the company furnish- 
ing such aid; or any buch railroad corcpany 
which may have built its road to the boundary 
line of the state, may extend into the adjoin- 
ing state, and for that purpose may build, buy, 
or lease a railroad in such adjoinuig state, and 
operate the same, and may own such real es- 



tate and other property, in such adjoining state, 
as may be convenient in operating such road; 
or any railroad company, organized in pur- 
suance of the laws of this or any other state, 
or of the United States, roay lease or purchase 
all or any part of a raUroad with all Its privi- 
leges, rights, franchises!, real estate, and other 
property, the whole or a part of which is in this 
state, and constructed, owned or leased by any 
other company, if the lines of the road or roads 
of said companies are continuous or connected 
at a point either within or without this state, 
iipon such terms as may be agreed upon be- 
tween said companies respectively, or any rail- 
road company duly incorporated and existing 
under the laws of an adjoining state, or of the 
United States, may extend, construct, maintain 
and operate its railroad into and through this 
state, and for that purpose shall possess and 
exercise all the rights, powers and privileges 
conferred by the general laws of this state up- 
on railroad corporations, organized thereunder, 
and shall be subject to all the duties, liabilities 
and provisions of the laws of this state, con- 
cerning railroad corpcratlons, as fully as if in- 
corporated in this state, provided that no such 
aid shall be furnished, nor any purchase, lease, 
sub-letting or arrangements perfected until a 
meeting of the stockholders of the said com- 
pany or companies of this state, party or par- 
ties to such agreement, whereby a railroad in 
this state may be aided, purchased, leased, sub- 
let or affected by such arrangement, shall have 
been called by the directors thereof, at such 
time and place, and in such manner as they 
shall designate, and the holders of a majority 
of the stock of such company, in person or by 
proxy, shall have assented thereto, or shall as- 
sent thereto, in writing, and a certificate there- 
of signed by the president and secretary of the 
said company, or companies, shall Iiave been 
filed in the office of the secretary of state; and 
provided further, that if a railroad company 
of another state shall lease a railroad the whole 
or a part of which is in this state, or make ar- 
rangement for operating the same as provided 
in this act, or shall extend its railroad into this 
state, or through this state, such part of said 
railroad as is within this state shall be subject 
to taxation, and shall be subject to all regula- 
tions and provisions of law governing railroads 
in this state; and a corporation in this state, 
leasing its road to a corporation of another 
state, shall remain liable, as if it operated the 
road its^, and a corporation of another state 
being the lessee of a railroad in this state shall 
likewise be held liable for the violation of any 
of the laws of this state, and may sue and be 
sued hi all cases, and for the same causes and 
in the same manner as a corporation of this 
state might sue or be sued, if operating its own 
road; but a satisfaction of any claim or judg- 
ment by either of said corporations, shall dis- 
charge the other, and a corporation of another 
state being the lessee as aforesaid or extenduig 
its road as aforesaid into or through this state, 
shall establish and maintain an office on the 
line of the road so leased or constructed, at 
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•whidtx legal process and notice may be served 
as upon railroad corporations of this state." 
Act Marcli 24, 1870; 1 "Wag. St (SdlEd.) S15. 

Previous to the enactment of the foregoing 
■statute, the le^lature of the state of Missouri 
Md chartered the Tebo & Neosho Company 
-with authority to build a raihroad, iiierein pro- 
Tided, Under the authority of the first men- 
tioned statute, a majority of the stockholders 
of the Tebo & Neosho Eaih:oad Company, of 
Missouri, at a meethig duly convened, on the 
liai day of October, 1870, adopted and entered 
of record a resolution, "to sell, assign and con- 
vey to the Missouri, Kan^s & Tesas^ Railway 
Company, a corporation organized under the 
laws' of Kansas, all of its privileges, rights, 
powers, franchises, real estate and other prop- 
erty, the whole or any part of which is* in this 
state (aiissoui'i) excepting only such as belong 
to the extension of the Tebo & Neosho line 
norfli from Sedalia." The resolution sets forth 
the terms of this sale to the Missouri, Kansas 
& Texas Company of the line of the Tebo & 
Neosho Company south of Sedalia, Missouri, 
and provides that the Missouri, Kansas & 
Texas Company "shall assume all indebtedness 
incurred by the construction or otherwise of the 
line between Sedalia and Fort Scott, the line 
purchased, and shall have, eserdse, and enjoy 
all the rights, powers, privileges and immuni- 
ties of the original charter of the Tebo & 
Neosho Railroad Company, and of the several 
amendments thereto, in the same manner and 
to the same extent as had been heretofore ex» 
ercised and enjoyed by this company or its 
several stockholders." 

A conveyance pursuant to these resolutions 
was made soon afterwards by the Tebo & Ne- 
osho Railroad Company to the Missouri, Kan- 
sas & Texas Company, of all of that part of the 
Une of the former company south of Sedalia, 
■containing, inter alia, a provision that the last 
named company should increase its stock 36,475 
shares, behig an amount equal to the capital 
stock of the Tebo & Neosho Company, which 
had been subscribed and paid for by individuals 
and towns and counties along the portion of the 
road thus sold and merged, and should Issue 
and deliver to the holder of every share of stock 
-of the Tebo & Neosho Company a like share of 
its own stock, subject to all calls and liabilities, 
If any, attaching to the stock so exchanged. 
A certificate of the aforesaid action, and the 
conveyance of the Tebo & Neosho Railroad 
■Company to the defendant, was duly filed with 
the secretary of the state of Missouri, January 
4th, 1871, and properly recorded. The defend- 
ant company afterwards constructed or finished 
the construction of the road on the portion of 
the Une ilius purchased, and has since operated 
the s^d road in Missouri, Kansas and Texas 
as a continuous line. 

The Injury for which this action is ^brought 
is alleged to have occurred in the state of Mis- 
souri, on part of the line of the road purchased 
and acquured by the defendant in the manner 
aforesaid. And the question is, whether the 
•defendant company is, for jurisdictional pur- 
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poses, as respects this action, to be considered 
hi this court as a citizen of the state of Kansas. 
If so, this court, it was conceded, has jurisdic- 
tion of this suit If not, it Is admitted, that 
the cause "should be remanded to the state 
court 

Johnson & Boon and J. La Due, for plahitifiE. 

Phillips & Vest, for defendant 

Before DILLON, Circuit Judge, and KRE- 
KEL. District Judge. 

DILLON, Circuit Judge. The question here 
presented is important, since it involves the 
right of the defaidant which runs and oper- 
ates a long line of railroad within the state of 
Missouri, to have access to the federal courts 
therein. 

We have given to the statute of Missouri, 
which controls its decision, and to the judg- 
ments of the supreme court of the United 
States, havhig a bearing upon It, careful con- 
sideration, and our ophiion is that the cause 
was properly removed into this court 

Upon the statute and facts brought to our 
attention it is plain that the defendant is a 
Kansas, and not a Missouri corporation. If 
so, then it is "for the purposes of federal juris- 
diction to be regarded as if it were a citizen 
of the state where it was created, and no 
averment or proof as to the citizenship of its 
members elsewhere will be permitted." Rail- 
road Co. V. Harris, 12 WaU. [79 U. S.] 65, 
81; Railway Co. v. Whitton, 13 -Wall. [SO U. 
S.l 270, 285; Louisville, C. & O. R. Co. v. 
Leston, 2 How. [43 U. S.] 497. ' It is an ad- 
mitted fact that the defendant company was 
originally organized under the Incorporation 
laws of the state of Kiansas, and hence is a 
Kansas corporation, and for jurisdictional pur- 
poses in the federal courts Is considered to be 
a citizen of that state; but it is claimed by 
the plaintiff that the defendant, by vhrtue 
of its purchase of part of the line of the Tebo 
& Neosho Railroad Company, under the Mis- 
souri act of 1870, became, as to the line thus 
purchased, a corporation of the state of Mis- 
soiuri, and hence cannot litigate in tiiefederal 
court therein with a citizen of the same state. 

After an attentive examination of the stat- 
ute of Missouri in qu^tion, under which the 
defendant purchased part of the line of the 
Tebo & Neosho Company, and constructed the 
road it operates in the state of Missouri, it is 
our opinion that the defendant did not there- 
by cease to be, even in the stale of Missouri, 
a Kansas corporation, nor did it become, as 
to the road within the state of Missouri, a 
new and disthict corporation created by the 
laws thereof. There is no language in the 
Missouri act which re-incorporates it or wMch 
purports to create a new corporation; but the 
whole scope of that part of it conferring upon 
corporations of another state the power to 
purchase and operate roads in I^issouri, is, 
that such corporations retain their identity, 
and remahi foreign corporations, but subject 
to taxation, and to all the duties, liabilities 
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and provisions of the laws of Missouri, the 
same as coi-porations created under such laws. 
Among other things, they are to establish an 
office on the line of roads acquired, under the 
act. "at which legal process and notice may 
he served as upon railroad corporations of this 
state." 

The case is strikingly analogous to that of 
Baltimore & O. R. Co. v. Harris, 12 Wall. [79 
U. S.] 63, in which it was held that simUar 
legislation on the part of the state of Virginia, 
and of congress in respect to the Distiict of 
Colmnbia, did not create a new corDoration 
of the Baltimore & Ohio Railroad Company, 
originally chartered by the state of Maryland, 
and which constructed extensions of the road 
through Virginia, and within the District of 
Columbia. The case before us is unlike that 
of the Ohio & M. R. Co. v. Wheeler, 1 Black. 
[66 U, S.] 286, in which a railroad company 
chartered by the laws of Indiana and li- 
censed by Ohio, sued a citizen of Indiana in 
the federal court of the latter state, and where 
the judgment of the supreme court was 
against the jm'isdiction. 

The object of the legislation of Missouri 
under consideration is obvious. Without the 
sanction of the legislature a domestic corpora- 
tion of that state would have no power to 
sell out to another company all or part of its 
road and franchises, and a foreign company 
without such sanction would have no au- 
thority to purchase and operate the road of a 
domestic corporation. The various provisions 
of the act show that the legislature designed 
to encourage the building of railroads and to 
facilitate the making of continuous or con- 
nected lines, by authorizing, as far as it 
could, its own companies to extend their roads 
into other states, and by conferring upon the 
companies of other states the right to lease 
or to buy, and to build and operate roads with- 
in its limits. But as above observed, it did 
not create such companies new corporations, 
but simply gave them on the conditions stated, 
the rights, powers and immunities specified 
in the act. It is, therefore, unnecessary to 
consider in this case what would have been 
the effect on the jurisdiction of this court, 
if the legislature of Missouri had undertaken 
to make new or domestic corporations of the 
companies of other states coming into it, un- 
der the act of 1870. Nor have we any occa- 
sion to determine how far such a case would 
be controUed by that of Wheeler (1 Black [66 
U. S.] 2S7), nor how far the doctrines of that 
case have been modified by the subsequent 
decisions of the same tribunal. 

The motion to remand is accordingly over- 
ruled. Motion denied. 

JNOTB. As to the effect on federal jurisdic- 
tion (where it is dependent upon the citizenship 
of the parties) of charters granted by different 
states to the same company or to companies con- 
structing the same line of road, and as to the 
effect of consolidation on the jurisdiction of the 
federal courts, the following are the principal 
cases: Ohio & M. R. Co. v. Wheeler, 1 Black 
[66 U. S.] 286; Baltimore & 0. R. Co. v. Har- 



ris, 12 Wall. [79 U. S.] 65; Chicago & N. W. 
R. Co. V. Whitton, 13 Wall. [80 U. S.] 270. 
See, also, Marshal v. Baltimore & O. R. Co.,. 
16 How. [57 TJ. S.] 314; Baltimore & O. R. 
Co. V. Gallahue's Adm'rs, 12 Grat. 638; Balti- 
more & O. R. Co. V. Supervisors, 3 W. Va. 319; 
Goshom V. Supervisors, 1 W. Va, 308. See Chi- 
cago & N. W. Ry. Co. V. Chicago & P. Ry. Co. 
[Case No. 2,665], decided by Circuit Judge Drum- 
mond, as to the effect of consolidation under char- 
ters of different states and the citizenship of the- 
consolidated company. 
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WILLIAMS V. MOBILE SAV. BANK. 

[2 Woods, 501.] 1 

Circuit Court, S. D. Alabama. June Terra, 1875. 

Bills of Esohasge — Effect of Wak — Dbawee 
IN Captuked City — Rights of Payee. 

1. A bill of exchange, drawn by a bank in Mo- 
bile while that city was in possession of the Con- 
federate forces, on a bank in New Orleans, after 
that city had surrendered to and was occupied 
by the J&'ederal forces, is void. 

2. Such a bill is void, even though the payee of 
the bill, at the time he received it, supposed the 
city of New Orleans was still occupied by the 
Confederate forces. 

3. But where the payee of a bill of exchange 
paid therefor to the drawer the face value there- 
of, without knowledge of the fact that the terri- 
tory where the drawee resided had fallen into- 
possession of a government at war with the 
government of the drawer, and it turned out that 
by reason of that fact the bill was void: Eel(l, 
that the payee was in no fault, and could recov- 
er from the drawer, on the common counts, the- 
money paid for the bill. 

On the loth of May, 1862, the plaintiff's 
intestate took from the defendant, the Mobile 
Savings Bank, at Mobile, Alabama, a bill of 
exchange, of which the following Is a copy:. 
"State of Alabama, Mobile Savings Bank, 
Mobile, May 15, 1862. No. 4491. Pay to or- 
der of A. A. Williams, Ten Thousand Dollars. 
0. W. Gazzam, Cashier. To the Bank of 
New Orleans, New Orleans, La." This bill 
was afterwards indorsed by the payee to the- 
order of Payne, Huntingdon & Co., and was- 
by them transferred back to Williams, the 
payee. This suit was brought by the admin- 
istrator of the payee, against the Mobile 
Savings Bank, to recover the money paid for 
the bill. 

The first count of the complaint was for- 
money had and received. On this the de- 
fendant took issue. 

The second count alleged that Williams, 
the plaintiff's intestate, being a citizen of 
West Baton Rouge, in the state of Louisiana 
on the 15th of May, 1862, while passings 
through Mobile, Alabama, deposited $10,000- 
with the defendant, and took from It a bill, 
being the bill above described, and at that 
time said intestate did not know that the- 
city oj? New Orleans had fallen into the pos- 
session of the army of the United States; 
that he proceeded to his home In West Baton 
Rouge, Louisiana, and inclosed said bill to- 

1 [Reported by Hon. William B. Woods, Cir- 
cuit Judge, and here reprinted by permission.]. 
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Messrs. Payne, Huntingdon & Co., of New 
Orleans; that before the draft reached them, 
<3en. Butler, then in command of the United 
States forces at New Orleans, issued a proc- 
lamation declaring martial law in said city, 
and declaring Confederate States currency 
valueless, and prohibiting its circulation as 
<;urrency; and that in consequence it became 
valueless in New Orleans; and that about 
the 26th of May, 1862, Gen. Butler gave to 
the Bank of New Orleans, upon which the 
bill was drawn, permission to return to the 
«aid defendant all Confederate currency or 
bonds held by said' Bank of New Orleans 
which belonged to the defendant, and the de- 
fendant did then and there withdraw and 
take fuU possession of all its funds in said 
Bank of New Orleans, and left nothing with 
-which to pay said bill, but withdrew the 
identical funds upon which said bill was 
•drawn, and has not since made any provision 
for the payment of said bill or any part of it, 
nor had the defendant any right to expect 
the same would be paid. 

The third count was substantially the same 
AS the second. 

. The fourth count claimed §10,000' as due 
from the defendant upon the said bill of ex- 
change, and it averred that it was presented 
for payment to the proper officer of the 
Banlc of New Orleans after the city of New 
•Orleans fell into the posses&ion of the forces 
^f the United States, and payment was re- 
fused. The count then averred that before 
the late Civil War was terminated, to wit: 
In May, 1862, the defendant withdrew the 
identical funds on which the bill was draw'i, 
4ind, at the same time, closed its accounts 
and dealings with the Bank of New Orleans, 
And has never since had any money in sai<\ 
bank with which to meet said draft; and 
the defendant has not since made any provi- 
sion for the payment of the draft, nor had 
it any right to expect that the Bank of New 
•Orleans would pay it. 

The fifth count is based on the bill of ex- 
change, of which a copy is given, and it is 
Averred that it was presented for payment 
And payment was refused, and the bill was 
protested and due notice given to defendant. 

The sixth count was predicated on the bill 
•of exchange, and avers that the identical 
money in the Bank of New Orleans upon 
which the bill was drawn was withdrawn 
by defendant, and that defendant withdrew 
At the same time all its money from the Bank 
of New Orleans, and left no money to pay 
the bill. The common money counts were 
Added. 

Demurrers were filed to the second, third, 
fourth, fifth and sixth counts. The ground 
■of demurrer was that the claims mentioned 
in these counts were shown to be founded 
-on a consideration declared by the law of 
the land to be illegal and invalid, and that 
said bill of exchange was drawn in violation 
•of the laws and policy of the United Stales. 



Wm, Boyles and G. Y. Overall, for plaintiff. 
B. H. Smith, R. I. Smith, and P. Hamilton, 
for defendant. 

WOODS, Circuit Judge. There can be no 
doubt, it seems to me, that the bill of ex- 
change, upon which some of the counts are 
based, is void, and no action can be main- 
tained upon it. It is a part of the public 
history of the country, and' it has been ex- 
pressly held by the supreme court of the 
United States (The Venice, 2 Wall. [69 U. S.] 
258; The Ouachita Cotton, 6 Wall. [73 U. S.] 
521), that the city of New Orleans was sub- 
jugated and brought under the control of the 
Federal forces on the 6th of May, 1862. It 
continued in the possession of the Federal 
army until the close of the late war of Re- 
bellion. At the time the bill sued on was 
drawn. Mobile, where the drawer— the Mobile 
Savings Bank— resided, was within the Con- 
federate lines. The bill, therefore, was one 
drawn by a party within the Confederate 
lines, requesting the payment to the payee 
by a party within the Federal lines, of the 
sum of ?10,000. The bill was therefore void. 
Griswold v. Waddington, 16 Johns. 438; Phil- 
ips V. Hatch [Case No. 11,094]; Montgomery 
V. U. S., 15 WaU. [82 U. S.] 399; Wools. 
Comm. Int Law, § 117; Britton v. Butler 
[Case No. 1,903]; Ouachita Cotton, 6. Wall. 
[73 U. S.] 521; Woods v. Wilder, 43 N. Y. 164. 
An attempt is made to take the case out of 
the rule by the averment in the second and 
third counts to the effect that at the time of 
taking the bill the plaintifC's intestate did 
not know that the city of New Orleans, 
which was the residence of the drawee, had 
fallen under the control of the Federal forces. 
I do not think this helps the plaintiff's bilL 
The rule which makes a bill given under 
these circumstances void is 'founded on the 
most imperative considerations of public poli- 
cy. It is to prevent any intercourse across 
the lines of the contending armies, or any 
temptation to intercourse, and it is to pre- 
vent the enemy from drawing means to carry 
on his "war from within the territory of the 
state with which he is at war. It was 
against public policy to allow a bank within 
the Confederate States to withdraw its assets 
from within the lines of the United States. 
It is therefore immaterial whether or not 
Williams, the intestate, at the time he re- 
ceived the bill, knew that it was drawn upon 
a bank which was then within the Federal 
lines. The public interest demanded that 
such bills should not be drawn, no matter 
what the parties Iinew or did not know. The 
counts of the declaration, therefore, which 
are based upon the bill of exchange, cannot 
be maintained, and the demurrer to them is 
well taken. These are the fourth, fifth and 
sixth. 

The common money counts are of course 
not open to the objection that they are found- 
ed on a void paper. Nor do 1 think the sec- 
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ond and tliird counts are. These counts are 
not based upon the bill, but upon a deposit 
of money made by the plaintiff's intestate, for 
which he received a void bill of exchange. 
The second and third counts seem to me to 
be rather counts for money of plaintifiE's tes- 
tator, had and received by defendant, for 
which the plaintifE's intestate had taken a 
bill of exchange, the issuing of which was 
against public policy, and therefore void. 
The second and third counts, therefore, pre- 
sent the question, whether, under the circum- 
stances of public history, and the facts de- 
tailed in these counts, the plaintifE can re- 
cover back the money which he paid for the 
void bill. It is a general and well settled 
rule of law, that where parties have been 
engaged in an illegal transaction, the courts 
will not aid either of them, but will leave 
them where they have placed themselves. 
"In pari delicto, melior conditio possidentis." 
Meyers v. Meinrath, 101 Mass. 366. See 2 
Rob. Prac, 478, where the cases on this sub- 
ject are eolleeted. But it seems to me that 
the averment made in the second and third 
counts that plaintiff's testator, at the time he 
received the bill, had no knowledge that the 
city of New Orleans had fallen under Federal 
control, takes the ease out of this rule. It 
is when parties are in fault that the law re- 
fuses to aid them. If the bill had been 
drawn before New Orleans fell, the transac- 
tion would have been a lawful one. The 
plaintiff avers that his intestate, when he 
took the bill, did not know the fact that the 
city of New Orleans had fallen. There was, 
therefore, no purpose on his part to violate 
any law or public policy. He ought not to 
be punished. He is in no fault "Why should 
he lose the money which he paid over to the 
bank when he supposed he was doing a per- 
fectly lawful act? It seems to me that un- 
der the circumstances stated in the second 
and third counts, it would be against equity 
to allow the bank to hold on to the money, 
and that there is no rule of law which for- 
bids the plaintiff from recovering it The 
distinction here drawn is taken by the ad- 
Judged cases. Thus, it has been held in an 
action on a promise to indemnify, that if the 
act directed or agreed to be done is known 
at the time to be against law, an express 
promise to indemnify would be void. But if 
it was not known at the time to be unlawful, 
the promise to indemnify is a good and valid 
promise. See 2 Rob. Prac. 299, 300, and nu- 
merous cases there cited. If the Mobile Sav- 
ings Bank had knowledge of the fall of New 
Orleans, while the plaintiff's intestate was 
ignorant of it, and the bank put off on him 
a bill which was rendered void by the fact 
of the fall of the city, it seems clear that 
the plaintiff could recover the money, for the 
parties would not be in pari delicto, and it 
would be a most unconscionable fraud to al- 
low the bank to keep the money of the plain- 
tiff's intestate in such a case. But suppose 



neither party to the transaction had knowl- 
edge of the facts which made it illegal; then 
neither parly is in fault and there Is no- 
rule of law or of public policy which forbids 
the courts from placing the parties in statu 
quo. It would, under such circumstances,, 
seem to be the case of money paid under a 
mistake of fact which might be recovered 
back. 

In accordance with these views, the demur- 
rers to the fourth, fifth and sixth counts are 
sustained, and the demurrers to the second 
and third are overruled. 
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WILLIAMS et al. v. MORA et al. 

[2 Wkly. Law Gaz. 299; 40 Hunt Mer. Mag- 
198.] 

Circuit Court S. D. New York. Oct 6, 1858. 

Shipping— Damage to Cargo— Stowage— JB ill of 
Lading. 

[1. Whether stowage of goods under a poop- 
deck is a stowage under deck, within the mean- 
ing of a bill of lading, is not dependent upon, 
whether or not the poop deck was built when the 
ship was originally constructed, but upon wheth- 
er it afforded sufficient protection to the goods.} 

[2. Stowage of hogsheads of sugar upon thdr 
heads is sanctioned by usage.] 

[Appeal from the district court of the Unit- 
ed States for the Southern district of. New 
York. 

[This was a libel for freight by Howell L. 
Williams and others against Jose A. Mora 
and others.] 

NELSON, Circuit Justice. The libel wa& 
filed in this case to recover freight upon a 
cargo of sugar and molasses, shipped from 
Cardenas, Cuba, to the port of New York. 
The payment had been refused on the ground 
of damage to the cargo, claiming an abate- 
ment of the freight on account of the same- 
It was insisted that the damage was occa- 
sioned by shipping the goods on deck, when,, 
according to the bill of lading, they should 
have been shipped under deck; also, that 
the cargo was badly stowed and damaged. 
Whether the goods were shipped on or under 
deck depended upon the question whether or 
not the poop deck upon the vessel, under 
which a portion of the cargo was stored, af- 
forded a compliance with the bill of ladlng- 
The bark Abeona was originally a single- 
decked vessel. Subsequently a poop deck 
was built across her from near the after 
hatch back, a length of some forty feet; and 
as it respects the stowage, the principal ob- 
jection was that some of the hogsheads of" 
sugar and concentrated molasses were stowed 
upon their heads. 

We have looked carefully into the evidence- 
in the case, which is veiy contradictory and 
conflicting upon the questions as to the con- 
dition and sufficiency of the poop deck, and 
have arrived at the conclusion that the fair 
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•weight of it supports the position of the li- 
belants that the stowing of the goods under 
it satisfied the hiU of lading requiring them 
to he shipped under decls. The question is 
not whether this deck was built when the 
ship was originally constructed, but whether 
It afforded security and protection to the 
goods within the meaning of the bill of lad- 
ing, as under deck; and, upon the evidence, 
we are bound to say it did. The conflict of 
testimony in the case shows a very unsettled 
and unreliable state of opinion among the 
most intelligent persons engaged in the ship- 
ping business of this port, upon a question 
with which they ought to have been famil- 
iar. The endurance of this deck, in the sev- 
eral voyages the bark has performed since 
it was built, strengthens very much the tes- 
timony of the witnesses who have maintained 
its suflaeiency to protect the cargo, the same 
as under deck. In respect to the stowage of 
the hogsheads on the head, the evidence is 
full in support of the usage. 

We concur with the court below, that the 
damage to the cargo was occasioned by a 
peril of the sea, within the exceptions of the 
bill of lading, and the libelants are entitled 
to their whole freight Decree affirmed. 
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WILLIAMS V. NEW ENGLAND INS. CO. 

[3 Cliff. 244.] 1 

Circuit Court, D. Massachusetts. May Term, 
X869. 

Masike Insukance— Charter bt Government — 
Loss BY Charterer's Padlt. 

1. The defendant insured a vessel lost or not 
lost for the term of one year, taking the risk at 
sea, and in port, in dock, and on ways, with per- 
mission to sail with or without pilots,' and to tow 
and assist vessels in all situations. Liability not 
to attadi for any breakage of machinery or burst- 
ing of boiler unless caused by stranding or col- 
lision. The underwriters were to be liable if the 
vessel should take fire, and any part of the ma- 
chhiery or boilers was thereby damaged. When 
insured, the vessel was laid up. After insurance 
she was chartered to the United States govern- 
ment to be used as a government transport, but 
not to go to any place where there was not suffi- 
cient depth of water for her to go in safety. She 
was sent tiy a military officer of the United States 
to Hatteras Inlet When starting for that place 
her destination was not known to her owner, 
but was to the charterers and their agents, as was 
also the fact that she was to cross the bar at the 
inlet. She proceeded to her destination, and re- 
mained outside the bar until ordered from a gov- 
ernment tug to follow the tug over the bar. In 
following the order she struck on the bar, was 
driven among the breakers and became a complete 
wreck. The order to cross the bar was f rom^he 
military commander of the expedition acting un- 
der the autiiority of the government of the Unit- 
ed States. The draught of the vessel and the 
depth of water on the bar were' known to the 
master of the tug. The water was so shoal that 
a vessel of the size, draught, and build of the in- 
sured one could not reasonably be espected to 



1 [Reported by William Henry Clifford, Esq., 
and here reprinted by permission,] 
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cross in safety, and such striking would naturally 
result in her loss. There was a strong wind and 
a high sea. The attempt to cross the bar was 
xash, hazardous, and unjustifiable. JJeW, the ordos 
of the general commanding must be considered as 
if given by the president. But the United States 
were the charterers, and must be regarded as the 
agents of the owners, and the question was the 
same as if the owners themselves had given the 
order to cross the bar, instead of a military com- 
mander in the United States army, and the same 
consequences ensued, and that the plaintifE could 
not recover. 

2. Insurance money may be recovered where 
losses were remotely occasioned by the negli- 
gence or misconduct of the master of the vessel, 
if proximately caused by the perils insured 
against. 

3. But the insured cannot recover for a loss 
occasioned by his own wrongful act, or by that 
of any agent for whose conduct he is responsible. 

Agreed statement. Assumpsit upon a ma- 
rhie policy of insurance. The principal ques- 
tion was, whether the circumstances attend- 
ing the loss were such that the plaintiff [Wil- 
liam P. Williams], withm the true intent and 
meaning of -the policy, was entitied to re- 
cover. Briefly stated, the material facts were: 
That the plaintiff was owner of the steamship 
New York, her furnitm-e, engine, machinery, 
and boiler; and that the corporation defend- 
ants on May 4, 1861, insured the same, lost 
or not lost, in the sum of $6,500 for the tei-m 
of one year from that date; taking the risk 
at sea and in port, in- dock and on ways, with 
permission to sail with or without pilots, and 
.to tow and assist vessels in all situations. 
.... Liability not to attach "for any de- 
rangement or breakage of machinery or burst- 
ing of boilers unless occasioned by stranding 
or collision with another vessel," The com- 
pany was to be hable if the vessel should take 
fire, and any part of the machinery, or the 
boilers, should thereby be damaged. The 
value of the steamship and her furniture ex- 
pressed in the policy was §18,000, and the 
sum insured on the same was ?3,900. The 
policy value of the engme, machinery, and 
boilers was §12,000, and the sum insured on 
the same was $2,600, at a premium of twelve 
per cent. Two other policies of Uke date, 
tenor, and effect were also obtained by the- 
plaintiff in two other companies upon the same 
steamship and her fumitm*e, and also on her 
engines, machinery, and boilers, amounting in 
all to the sum of ?9,oOO, in addition to the 
amount involved in this suit. The agreed 
statement showed that the same valuation was 
affixed to the objects insured in those policies 
as is expressed in the policy in this case. 
The amount insinred in this policy was made 
payable in ease of loss to a third party, but 
as the claim of that party was paid before 
the loss, no further reference to that circum- 
stance is necessary. Prior to November 1, 
1861, the steamship had always been employ- 
ed in the merchant service, but at the date of 
the policy she was laid up in the harbor of 
Boston, without employment. On November 
1, 1861, she was chartered by her owner for 
the period of fifteen days to the United States 
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government, by a charter-party of that date, 
''to be used as a government transport, and 
to leave New York under sealed instructions, 
to tie opened "wlien one hundred miles south of 
that port," and to he governed in her future 
course by such instructions, but not to be 
compelled to visit any port or place at which 
there was not sufficient depth of water for 
her to go in safety. Subsequent to the ex- 
piration of that charter-party, to wit, on De- 
cember 27th, in the same year, the owner of 
the steamship, in consideration of §300 per 
day, during the term of the contract, and un- 
til she should be retm'ned to her owner at 
that port, chartered her to the transport agent 
of the war department for the full term of 
ten days from the date of the charter, and as 
much longer as she should be required by the 
war department, subject to all the conditions 
specified in the antecedent charter to the Unit- 
ed States government. Under the last-named 
charter-party the steamship was immediately 
taken into the possession and control of the 
United States, and was sent to a dock in that 
port for repairs. When repaired she was load- 
ed by the charterers with ordnance stores, 
and on January 7th following, she sailed un- 
der orders communicated to her master to 
proceed to Fortress Monroe for fm-ther or- 
ders from the government. Pursuant to those 
orders she proceeded to the anchorage off that 
fortress, and there the -master, on January 
7th, received sealed orders from General A. 
E. Burnside, subsequently opened at sea, "to 
proceed directly to Hatteras Inlet, hoist your 
signal for a pilot, and after crossing the bar, 
anchor as far on one side of the channel as 
you can with safety." In obedience to that 
order the steamship at 12 m., on January 13th, 
came to anchor in safety off Hatteras Inlet, 
and set her signal for a pilot. Remark should 
be made that when she sailed for Fortress 
ilom-oe her ultimate destination was not 
known to her owner, but the charterers and 
their agents who had charge of her, and of 
her loading, knew that she was destined to 
proceed to Hatteras Inlet and across the bar 
there for the purpose of transporting ord- 
nance stores for the troops of the United 
States as one of the fleet of the Burnside ex- 
pedition. The agreed statement also showed 
that the steam-tug Cex'es, then in the employ- 
ment of the government as a pilot for that ex- 
pedition, came out at three o'clock in the aft- 
ernoon of tliat day and gave orders to the 
steamship to follow her over the bar, and it 
was agreed that in attempting to do so, and 
when she was directly in the wake of the 
pilot-boat, and within a ship's length of her, 
she struck upon the bar, where she remained 
fast, but before the following morning she 
was driven upon the breakers, and during the 
next day and night became, by force of the 
wind and waves, a complete wreck, and was 
totally lost and destroyed. 

C. T, & T. H. Russell, for plaintife. 
W. G. Russell, for defendants. 



Before CLIFFORD, Cireuil! Justice, and 
LOWEUO, DisU-iet Judge. 

CLIFFORD, Circuit Justice. Three princi- 
pal defences are set up by the defendants to 
the claim of the plaintiff, but tney will be 
considered in the reverse order from that in 
which they were presented at the argument. 
They contend that the plaintiff cannot recover, 
for the following reasons: 

1. Because the ship was lost, not by perils 
insured against, but by the wrongful act of 
the insured, or his agents. 

2. Because the employment of the steam- 
ship in the military service was such a change 
of risk contemplated by the parties, as to dis- 
charge the underwriters from their liability. 

3. Because the steamship, when she sailed, 
was unseaworthy for the intended voyage and 
was lost by reason of such unseaworthiness. 

Marine insurance is a contract whereby one 
party for a stipulated sum undertakes to in- 
demnify the other for loss arising from cer- 
tain perils or sea-risks to which ship-merchan- 
dise or other interest may be exposed, during 
a certain voyage or for a certain period of 
time. Seaworthiness of the ship for the voy- 
age when she sails is a condition precedent to 
the liability of the underwriter for any loss 
incurred in the com-se of the voyage. Re- 
pairs may be made while the vessel is in port 
and during the lading of the cargo, as it would 
occasion much delay and unnecessary expense 
to reqmre that she should be completely re- 
paired before she can take on board any part 
of her cargo, and such a rule, if adopted, 
would be of no benefit to the insurers, pro- 
vided the vessel is made seaworthy before she 
sails. Merchants' Ins. Go. v. Clapp, 11 Pick. 
56. The meaning of that requirement is, that 
the vessel shall be staunch and strong, that 
she shall be suitably furnished, and that she 
be provided with a competent master and with 
a crew adequate in number and with suf- 
ficient experience for the voyage. The Nia- 
gara v. Cordes, 21 How. [62 U. S.] 23. Pro- 
vided the ship is seaworthy and properly 
commanded, equipped, and manned when she 
sailed, as the contract requires, the insurers 
are liable for any loss proximately caused by 
the perils insured against, although they have 
been remotely occasioned by the negligence or 
misconduct, not amounting to barratry, of the 
master or crew, whether such negligence or 
misconduct consisted in omitting some act 
which ought to be done, or in doing some act 
which ought not to be done, in the course of 
the navigation. Redman v. Wilson, 14 Mees. 
& W. 476; Patapsco Co. v. Coulter, 3 Pet. [23 
U. S.] 236; Columbia Ins. Co. v. Lawrence, 
10 Pet. [35 U. S.] 517; Waters v. Merchants' 
Ins. Co., 11 Pet. [36 U. S.l 218; 2 Arn. Ins. 
770; 1 Phil. Ins. § 1051. 

Underwriters are held to be liable under 
such circumstances, hy the very terms of the 
policy, as they take upon themselves all losses 
by the perils therein enumerated without any 
reference to the fact whether they are at- 
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tributaWe to tlie negligence or default. of the 
master or crevr, or to mere accident or in-e- 
sistible force. Doubtless .sucb an exception 
migbt be made, but the law wiU not make it, 
where there are no words in the policy to sig- 
nify that such was the intention of the par- 
ties, as the owner is not in general in any 
better condition to guard agauist a lo^ by 
such means than the uisurers. Hale v. Wash- 
ington Ins. Co. [Case No. 5,916]; Copeland v. 
New England Marine Ins. Co., 2 Mete. [Mass.j 
432 But the insurers are not liable for a loss 
€ven by the perils enumerated in the policy, 
if it was occasioned by the wrongful act of 
the insured or his agents, for wnose conduct 
he was du-ectly responsible. 1 Phil. Ins. 1046. 
Authorities to prove that persons insured 
cannot recover for a loss occasioned by their 
own wrongful acts are hardly necessary, as 
the proposition involves an elementary prin- 
•ciple of universal application. Losses may be 
recovered by the insured, though remotely oe- 
<;asioned by the negligence or misconduct of 
the master or crew, if proximately caused by 
the perils insured against, because such mis- 
takes and negligence are incident to naviga- 
tion and constitute a part of the perils which 
those who engage m such adventures are 
■obliged to incur, but it was never supposed 
that the insured could recover indemnity for 
41 loss occasioned by his own wrongful act or 
by that of any agent for whose conduct he 
-was responsible. Thompson v. Hopper, 6 BL 
^ BL 944; Marsh, Ins. 376; American Ins. 
•Co. V. Ogden, 20 Wend. 305; BeU v. Carstairs, 
].4 East, 374; Cleveland v. Union Ins. Co., 
S Mass. 308. 

Attention will nest be called to certain other 
material facts of the case, as agreed by me 
parties. They agree that the order from the 
•steam-tug to the steamship to cross the bar 
was given by direct authority from the com- 
mander of the expedition, and that the 
■draught of the steamship was known to the 
master of the tug who gave the order, and 
that the draught of water upon that bar was a 
-svell-known and notorious fact; that the shoal- 
ness of the water there is such that a steam- 
■ship of the draught of the steamship in ques- 
tion could not reasonably be expected at any 
slage of the tide to cross that bar hi safety; 
that a vessel of the draught and build of the 
•steamship was an unfit vessel for a voyage 
iicross that bar, because she would, under the 
most favorable circumstances, strike upon the 
bar, and, unless taken in tow by a steamer 
•of lighter draught, such striking would natu- 
rally if not inevitably result in her loss; that 
there was a strong wind and a high sea at 
the time the attempt to cross the bar was 
made, increasing both the ordinary liability to 
•strike and the danger resulting from it; and 
they also agree that taldng into consideration 
the state of the tide, sea, and wind at the 
time, the attempt to cross the bar was an un- 
justifiable, rash, and hazardous act of navi- 
gation which no prudent or skilful navigator 
Tvould have undevtaken; that the master 
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would not have made the attempt except from 
the compulsory order from the steam-tug, but ■ 
would have remained at anchor in safety 
where he was when he received the order ofE 
Hatteras Inlet. Apart from the other defen- 
ces, it is quite clear that the facts set forth m 
the agreed statement applicable to the propo- 
sition under consideration show that plaintiff 
cannot recover. 

Obedience to the order from the steam-tug 
could not be refused, as it emanated from the 
general commanding the military expedition, 
who beyond question represented the United 
States. Orders given by a commanding gen- 
eral under tiiose circumstances must be re- 
garded as of tiie same efCeet as if given by the 
president, as they were not countermanded and 
have never been disavowed. The Venice, 2 
WalL [69 U. S.] 276. Beyond question the 
United States were the charterers of the 
steamship, and as between these parties they 
must be regarded as the agents of the own- 
ers of the steamship. Viewed in that light, 
the question is, whether the owners, if they 
had given the order to cross the bar when it 
was given by the steam-tug, and the steam- 
ship had been lost, would have been entitied 
to recover. 
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Case No. 17,732. 

WILLIAMS V. POOR. 

[3 Cranch, C. O. 251.] i 

Circuit Court, District of Columbia. Dec. 
Term, 1827. 

Auctioneers— Instkl'ctioss of Owner— Limita- 
tion OF Pkicb. 

1. The auctioneer is bound by the instructions 
of the owner. 

2. If the price is limited, his duty is to set the 
goods up at that price; if they will not sell at 
the price limited, he must not sell; and if the 
goods perish, because they cannot be sold at 
that price, tlie loss must fall upon the owner. 

This was an action. [by James WiUiams' 
executors] against [Moses Poor], an auction- 
eer, for not accounting for goods deposited 
with him to be sold at a limited price; as 
per schedule amounting to §450.18. 

Mr. Hall, for defendant, contended that the 
auctioneer was not bound by the limitation 
of price; that if he set them up, he was 
bound to sell them to the highest bona fide 
bidder, ■ whatever might be the amount of 
the bid; and that the auctioneer was not li- 
able if the goods perished because they would 
not seU for the price limited by the owner. 
BexweU v. Christie, Cowp. 395. 

Mr. Wallach, for plaintiff, contended, .that 
the defendant should have accounted with 
the plaintiff's testator, for the goods, at the- 
limited price, or returned them. 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 
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THE COURT instructed the Jury, in effect, 
that the auctioneer was hound by his in- 
structions; and if the price was limited by 
the owner, his duty was to set them up at 
that price, and if they would not bring it, he 
had no right to sell them; and if they per- 
ished because they could not be sold at that 
price, it was not his loss. 

Verdict for the defendant 
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Case No. 17,733. 

WILLIAMS T. REED. 

[3 Mason, 405.] i 

Circuit Court, D. Maine. May Term, 1824. 

Attobnet and Client— Disolosokb op Advbksb 
Retainer— Negligence— Ratifioatjon of Pko- 

CBEDINQS BY CLIENT — APPRAISEMENT OP REAL 

Estate. 

1. An attorney is bound to disclose to his 
client, if he has any adverse retainer, which 
may affect his own judgment or liis client's in- 
terest. But the concealment of the fact is not 
a necessary presumption of fraud. 

2. If a creditor has several debts, some of 
which are secured by mortgage and some not, 
It is not gross negligence to unite them all in 
a single suit at law, and so take a single judg- 
ment therefor; and if in such case the execu- 
tion issuing on the judgment is satisfied in part 
only, a court of equity will apply the monies 
received on the execution in the first instance 
to extinguish such parts of the debt and judg- 
ment as were not secured by mortgage. 

3. A ratification of the proceedings of an at- 
torney in a suit is not valid to bind the client, 
unless It is made with a full knowledge of all 
the material facts. 

4. It seems, that an attorney at law is not 
bound to be personally present, or personally 
to cooperate with the appraisers, who, under 
tbe laws of Maine, are authorized to set off 
real estate by appraisement to satisfy an exe- 
cution. 

oi^^-, QJJ^^. J^ Elmore v. Johnson, 143 111. 534, 
32 ]Si. E. 419, to the point that in suits to set 
aside contracts between parties standing in a 
confidential relation to each other, although 
the defense of laches is not usually regarded 
with favor, yet the application must be made 
within a reasonable time, to be judged by the 
court, under all the circumstances of the case.] 

This was a bill in equity against the de- 
fendant [Isaac G. Heed], who was an attor- 
ney and counsellor at law, for fraudulent 
misconduct in respect to the plaintiff [John 
D. "Williams], who was his client The bill, 
as amended, was in substance as follows: 
"That on the 8th of March, 1820, one James 
W. Head of Warren, in the state of Maine, 
was indebted to the plaintiff in four several 
notes of hand, tIz. one dated November 20th, 
1812, for ^7000; and three others dated 
December 16th, 1818, for $3000, $1000, and 
?3338.76 cents, all of them on demand with 
interest; that before this, viz. September 3d, 
1813,. Head mortgaged to the plaintiff, as 
collateral security for the note of $7000, his 
house and twenty-one acres of land in War- 
ren; also a landing bounded on George's 
river; that afterwards on June 3d, 1819, 

1 [Reported by William P. Mason, Esq.] 



Head mortgaged to plaintiff as security for 
the notes of $3000 and of $1000, a farm In 
Union of 160 acres, more or less, and also- 
114 rods of land in Warren, called the Lime- 
kiln and Landing; that March 8th, 1820, the 
plaintiff was at Waldoborough with his notes 
and mortgages, and then and there did for a 
certain fee retain the defendant who was a 
counsellor and attorney at law, who there- 
upon engaged to assist plaintiff, and as far 
as practicable to obtain security for said 
debts; that the defendant obtained of Head 
on the 10th of March, 1820, another mort- 
gage of other lands in Warren, (including,, 
as the bill aUeges, the lands described in. 
the two former mortgages) as farther securi- 
ty for the aforesaid notes of $7000, $3000,. 
and §1000; that at that time the aforesaidi 
mortgages were good and ample security for 
the greater part, but not entirely sufficient 
for the whole amount of said several de- 
mands, and that Head was then able and: 
willing to give the plaintiff, as farther se- 
curity, certain good bonds and notes to the- 
value of $8000, which the defendant ought 
to have taken, whereby the plaintiff would 
have been fully secured. Yet that the de- 
fendant contriving to defeat and defraud the- 
plaintiff, and to prefer other creditors of 
Head, did neglect to demand and receive of 
Head the said bonds and notes of hand, and 
to maintain and keep the collateral security 
aforesaid on said deeds of mortgage, but on 
the contrary he sued Head on the whole of 
said demands, and recovered judgment at 
April term, 1820, C. O. Pleas at Wiscasset 
for $14,402.40 debt and $29.04 costs, and suea 
out an execution on that judgment; that 
on the 31st of May, 1820, the defendant with 
the same fraudulent design, caused the exe- 
cution to be levied, and, as to the greater 
part, satisfied on sundry small and detached 
parcels of real estate, lying in various places, 
and distant from each other, and of no value 
to plaintiff; but which, by defendant's pro- 
curement were estimated and appraised at 
the sum of $8785.27, discharging plaintiffs 
judgment for that sum, which is wholly lost 
to plaintiff; that there was also the further 
sum of $1145.58 received in part satisfaction 
of said judgment which ought to have been, 
in equity, applied in part payment of the 
note of $3338.76, which was not secured by 
mortgage; and that by the defendant's fraud- 
ulent false, and unfaithful conduct while 
professing to act as plaintiffs attorney, there 
now remains unsatisfied of the plaintiff's, 
judgment only $4500.84, which is all that the 
mortgages now stand for, although the es- 
tates mortgaged were sufficient security for 
$10,000; that the defendant with fraudulent 
design &c. to injure plaintiff and prefer oth- 
er creditors, caused Head's right in equity In 
the mortgaged estates to be attached and 
sold to satisfy the claims of other creditors 
of Head; and conspiring with other persons 
the same was so sold for $3000, which was 
much less than its value; that the defend- 
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ant concealed his intentions of thus sacrifi- 
cing the interests of plaintiff, and never no- 
tified him of the intended levy on the small 
parcels of land; that the defendant pre- 
tends, that this was done by the plaintiff's 
Instructions, which is false; that the defend- 
ant pretends, that the mortgaged estate is 
worth only $4500.84, which is also false, they 
being worth $10,000. The bill therefore 
prays, that defendant may be held to an- 
swer, and also prays, that defendant may be 
compelled to take the real estate appraised 
at $8785.27 to himself, and pay plaintiff the 
amount of his judgment, and the bill con- 
cludes with a prayer for general relief," &c. 
At October term, 1822, the plaintiff filed an 
amendment of his bill, as follows: "And now 
the said orator by leave of the court here 
first obtained, by way of amendment of the 
bill aforesaid, further charges and says, that 
the said Reed unskilfully, improperly, and 
against the duty, which he owed to your 
orator, joined in one suit all the notes of 
hand against the said James W. Head, which 
he had received of your orator for collection 
as aforesaid; and on all the demands thus 
Improperly joined, said Reed afterwards re- 
covered an entire judgment as aforesaid; 
thereby confounding those notes for which 
security by mortgage had been taken with 
those for which there was no security, and 
rendering It difficult or impracticable for 
your orator to apply any security or pay- 
ment, which he might afterwards obtain, to 
those of your orator's said demands for 
which no security had been taken; and so 
exposing your orator's security by said mort- 
gages to danger, by reason of any partial 
satisfaction of said judgment, which he 
might obtain by other means. And your or- 
ator further charges and^ says, that on the 
6th day of March In the year of our Lord 

1820, after your orator had had a confiden- 
tial communication and conversation with 
the said Reed of and concerning his said 
debts, and the obtaining security thereof, but 
before said notes were deposited with the 
said Reed for collection as before stated, the 
said Reed, as attorney to one Joshua Head, 
caused an attachment to be made on divers 
parcels of real estate of the said James W. 
Head, situate in Union, Thomaston, and War- 
ren, to wit, the same fifteen small detached 
parcels of real estate, on which said Reed 
caused the execution of your o;:ator to be 
extended, In a suit in which said Joshua 
Head was plaintiff against the said James 
W. Head; of which proceeding the said 
Reed neither then nor afterwards gave your 
orator any notice. And the said "Reed caused 
said action to be continued in court till the 
term thereof in the month of April, A. D. 

1821, when judgment was entered therein for 
the plaintiff for the sum of two thousand 
and thirty-seven dollars, debt or damage, and 
costs of suit, taxed at twenty-two dollars 
and seventy-four cents. And the said Reed 
having fraudulently and improperly as afore- 



said, on said thirty-first day of May, A. D. 
1820, caused the execution of your orator 
against said James W. Head to be extended 
on said detached parcels of real estate, al- 
though said parcels were, as said Reed then 
knew, subject to the attachment made, in 
said suit of Joshua Head against said James 
W. Head, caused the execution, which. was 
issued on the judgment rendered in the last 
mentioned action to be levied on said Jamesj 
W. Head's equity of redemption of said lands 
before by him mortgaged to your orator for 
security of his demands aforesaid, and after- 
wards caused the same right in equity to 
be sold for the sum of two thousand and 
one dollars, being within five cents of the 
precise amount of said execution against 
said James W. Head. So that, in fact, said 
Reed fraudulently procured said last men- 
tioned debt to be paid in cash out of the 
land mortgaged to your orator, and procured 
to your orator an illusory satisfaction of a 
part of his said judgment, by extent on sun- 
dry small parcels of land of little or no 
value, as aforesaid. So that your orator, 
who had the first right to the security of 
said mortgaged estate, has lost the same; 
and said Reed has obtained it for said Josh- 
ua Head; and said Joshua Head, who had 
only a security on said small detached par- 
cels of real estate by his said attachment^ 
has thrown the same on your orator, and has. 
obtained his debt aforesaid in money out of" 
the property and estate before mortgaged to- 
your orator. And to the end that justice 
may be done in the premises, your orator 
humbly prays, that said Reed may be re- 
quired further to answer upon his corporal- 
oath, whether he bed with your orator on. 
said sixth day of March, A. D. 1820, or at 
any time previous thereto, and at what time,, 
a confidential commvmication of and concern- 
ing his said demands, and the obtaining se- 
curity for the same." 

The defendant's answer, saving exceptions- 
to the bill, admitted, that on tne 8th of March, 
1820, the plaintiff did" retain him, profession- 
ally, to obtain better security and paymentr 
of Head's notes. That on the 11th of March^ 
1820, in pursuance of the plaintiff's orders^ 
the defendant! did obtain a mortgage of a 
store and land in Waxren, as security for the 
notes of 7000, 3000, and 1000 dollars. That 
on the 8th of March, 1820, the plaintiff in- 
structed the defendant in writing, that if 
Head would not give security,, to attach all 
the property he could find, and secure the de- 
mands hi the best way possible; to get the- 
start of others, if any were about to attach, 
if he could; and to manage the whole busi- 
ness as if the property were his own.- And: 
on the same day the plaintiff verbally re- 
quested the defendant to attach all the real 
estate of Head, and keep it secret till he could, 
ascertain whether Head would give good ad- 
ditional security to the amount of 8000 dollars. 
That the defendant, in the firm belief thair 
Head would not and could not give other se* 
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■curity, and that other creditors were about to 
attach, to secure the plaintiff, on tlie 9 th of 
March, 1820, hi pursuance of the plaintiff's 
instructions, attached, secretly, all Head's 
real estate. But Head would give no other 
additional security, except the aforesaid mort- 
gage, given Mai'ch 10th, except that after- 
wards, March 13th, 1820, the defendant ob- 
tained of Head a deed of mortgage, executed 
by James Crawford to Head, November 27th, 
1816, of '96 acres of land in Warren, for 
^1053.29, payable in five years, with interest 
annually; and another mortgage by David 
Y. Kdlock to Head, dated April 24th, 1819, 
•of 80 acres, in Warren, for $171.85, payable 
In two years, with interest; and another mort- 
gage by Samuel Weston to Head, dated Jan- 
lary 11th, 1808, of 3 acres and some rods, 
for $228.31, and interest; and notes of hand 
for each of said sums. These mortgages 
wer& all assigned by Head to the plaintiff as 
farther secmrity, as well of the fourth note 
■of $3338.76, as of the other three; which 
being all the security Head would give, the 
^efendan; caused all his personal property to 
be attached for the plaintiff, and gave the 
plaintiff information thereof by letters of 13th 
■and 16th of March, 1820, and in answer there- 
to received in writing the plaintiff's fuU and 
•entire approbation. That the defendant was 
never instructed by the plaintiff not to insert 
the whole of his said notes of $7000, §3000, 
$1000, $3338.76 in the writ of attachment. 
That the defendant acted with good faith, and 
in pursuance of hiss instructions, as if the 
•debts were his own. That on March 9th, 
1820, the defendant commenced a suit against 
Head on the whole of the four notes, attach- 
•ed aU his real and perscmal estate known to 
the defendant, and prosecuted the suit to 
final judgment for debt and costs as alleged 
in the bill. The answer admitted, that the 
defendant caused execution to be extended 
on several smaU and detached parcels of 
real estate in different places, distant from 
■each other, and caused them to be set off on 
•appraisement of men chosen regularly by the 
parties, at $8391.56. That the personal es- 
tate sold for $1220.28 and the costs of levy, 
.$193.99 being deducted, it left the execution 
satisfied in part, for $9417.85, and unsatisfied 
for the residue, viz. $5013.77. It denied, that 
■the land was set off at $8785.27, and that the 
judgment was reduced to $4500.84, as alleged 
in the complaint. It alleged, that the defend- 
ant obtained all the property he could, and 
duly notified the plaintiff of all his proceed- 
ings in the premises. That before the day 
of his retainer by the plaintiff, viz. March 
'6th, 1820, aU Head's real estate mortgaged to 
the plaintiff, and all his other parcels of estate 
afterwards attached for the plaintiff, were 
attached on a writ of that date by one Joshua 
Head, for .a debt of about $2000. That judg- 
ment was recovered April term, 1821, of the 
■court of common pleas at Wiscasset, for the 
debt, $2037.33, and costs taxed at $22.74. 
"That execution issued thereon. That the de- 



fendant, as Joshua Head's attorney, May 26 th, 
1821 (the attachments being then in force,) 
caused the right in eciuity to be seized and 
advertised, and, June 26th, 1821, sold at pub- 
lie vendue, to one James Head, of Warren, 
the highest bidder, for $2101, which was its 
full value. That before his retainer by the 
plaintiff, viz. March 6th, 1820, the defendant 
was retahied as counsel by Joshua Head, to 
collect his debt of James W. Head; and for 
three years preceding, he had been retained 
as the general counsellor of Joshua Head, 
which the plaintiff well Imew. That only 
upon this retainer of Joshua Head did he 
counsel or assist any other creditor of J. W. 
Head. It denied the defendant's knowledge 
of any other attachment except Joshua 
Head's, or that he assisted any other cred- 
itor. It denied, that the three mortgages 
given to the plaintiff were good and ample 
security for a great part of his demands, and 
that he could have obtained of J. W. Head 
any different, further*, or greater security than 
the mortgages aforesaid. It denied, that the 
mortgages were worth, at the time of his re- 
tainer, more than the balance of the plain- 
tiff's execution, viz. §5013.77. It alleged, 
that the plaintiff, by his letters of March 15tE, 
17th, and 21st, and of April 10th, 1820, esti- 
mated his demands, securities, and attach- 
ments against J. W. Head at $5000 less than 
their nominal value. And, lastly, it denied 
.all unlawful combination, and traversed the 
knowledge as true, of any other matter, &c. 

To this there was a general replication. 
That notwithstanding any thing in the de- 
fendant's answer, the matters and things in 
the plaintiff's bill of complaint were true, as 
therein alleged, et hoc paratus, &c. 

Greenleaf & Mason, for plaintiff, contended: 

1. That the defendant, when retained by the 
plaintiff, fraudulently, and contrary to his 
duty, concealed from the plaintiff the material 
facts, that he had been previously retained 
by Joshua Head, and had instituted a suit for 
him, and advised him to anticipate the plain- 
tiff, in getting security; and that the defend- 
ant afterwards, although specially required to 
give aE information in his power, concealed 
from the plaintiff the measures taken to se- 
cure Joshua Head's debt, whereby the plain- 
tiff was deprived of the opportunity, which 
he ought to have had, of judging for himself, 
whether he would entrust the management of 
his business to the defendant under such 
conflicting engagements. 

2. That the defendant unskilfully, and con- 
trary to his duty, joined in one suit and judg- 
ment the plaintiff's debts secured by mort- 
gages, with that which was not secured, and 
thereby rendered it diflBcult, if not imprac- 
ticable, for the plaintiff to apply subsequent 
payments or securities exclusively to that 
not secured. 

3. That the defendant, with intent of pre- 
ferring Joshua Head to the plaintiff, caused 
the plaintiff's esecution to be extended on 
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fifteen separate parcels of real estate, of no 
income and little value to the plaintiff, whicli 
were tlae& subject to Josliua Head's previous 
attachment, and by improperly devolving 
the agency on Ludwig, the deputy sheriff, 
caused the same to be appraised at double 
their value, viz. $8391.56, thereby reducing 
the plaintiff's whole debt to $5013, when the 
value of the property held - in mortgage 
amounted to nearly double that sum; whereby 
the plaintiff lost the benefit of nearly one half 
the value of the mortgages, and an equity of 
redemption was created at his expense, for 
the benefit of Joshua Head, for the full amount 
of his debt. 

Fessenden & Orr, for defendant, contend- 
ed: 

1. That the plaintiff's instructions, touch- 
ing all the subjects of complaint, where they 
were specific, were explicitly obeyed; and 
where indefinite or discretionary, were rea- 
sonably and faithfully fulfilled by the de- 
fendant, who gave due and seasonable no- 
tice to the plaintiff of all his proceedings, and 
of all facts within his knowledge, which were 
material to the plaintiff's interest. 

2. That the attachment and sale of the eq.- 
nity of redemption in the mortgaged estates, 
did not diminish the plaintiff's security by 
mortgage; it was. his own mature and settled 
plan and purpose, executed by the defendant, 
that reduced the sum covered by mortgage 
to its present amount 

3. That the fact of the pm:chase of the eq- 
uity of redemption by the son of the debtor, 
more than a year after the levy of the plain- 
tiff's execution, was no ground in equity to 
charge the defendant with having reduced the 
sum covered by mortgage to a value grossly 
inadequate; that purchase being the price of 
affection, and resulting from other motives 
than actuate ordinary purchasers. 

4. That it was the plaintiff's duty, when 
expressly requested, to have given the de- 
fendant specific instructions respecting lev- 
ying on the estates attached. And if any loss 
accrued, it was through his neglect to give 
such instructions. 

5. That the defendant's instructions to the 
oflQcer not to reduce, by levy on the lands, the 

- mortgages below the sum of five or six thou- 
sand dollars, were just and reasonable, and 
the best that could have been given for the 
plaintiff's interest, with all the knowledge or 
means of knowledge of their value, possessed 
by the defendant. 

6. That the fund secured by mortgage and 
attachment was rendered as productive Vtj 
the defendant's agency, as it could have been 
by any course of proceeding, subject to Josh- 
ua Head's prior attachment, if his demand 
had been first satisfied out of the lands at- 
tached. 

7. That had any part of the estates attached 
been omitted to be taken in execution, it 
would have diminished the plaintiff's fund, 
and rendered it less valuable than it was. 



STORY, Circuit Justice, after referring to- 
the bill, answer, and state of the controversy^ 
proceeded as follows: 

This is a case of a very unusual nature, at 
least in this circuit. The charge in the bill 
is of fraudulent misconduct on the part of an. 
attorney and counsellor at law, in the man- 
agement of a suit confided to his care by the 
plaintiff against one James W. Head, his. 
debtor, and in the levy of the execution,, 
which Issued upon the judgment in that suit 
in his favour for a large amount, whereby 
the real estate of the debtor has been set oft 
to the plaintiff at a gross overvaluation, and 
his interests unfairly sacrificed. The charge- 
is of a very grave and important nature;, 
and is doubtless to be listened to by the court 
with all that watchfulness and attention, 
which become those, who are called upon to- 
secure an upright administration of public 
justice. Nor ought it for a moment to be 
doubted, that as it is the solemn duty of the- 
court to supervise the conduct of its officers;, 
and to discountenance every malpractice and 
abuse, that duty, however painful, will be- 
performed w.ith all due fidelity to the public^ 
The conduct of attornies, when brought be- 
fore the court for inquiry and consideration,, 
ought to be scrutinized with the same e5;act- 
ness and rigid impartiality, as if the question, 
were between mere strangers to the bar.. 
And indeed there may naturally be supposed 
to exist some solicitude, that every act should 
be more scrupulously weighed, lest the slight- 
est suspicion should arise, that any person, 
might successfully shelter himself from re- 
sponsibility for injuries behind the protec- 
tions of his office. On the other hand, the- 
same indulgence must be allowed here, as in. 
all other cases, to inadvertence, mistake, and 
honest, though misguided, exercise of discre- 
tion. 

The bill proceeds mainly upon the charge- 
of fraud; and, if that is not made out in the^ 
evidence, it -must fall; for it is that alone 
which comes within the cognizance of this- 
court, sitting as a court of equity. There is, 
indeed, an allegation in the amended bill, of* 
unskilfulness and negligence in the manage- 
ment of the suit by the defendant in certain 
particulars. But if this allegation is to be- 
taken, as contradistinguished from fraud, it 
is not a fit subject of inquiry bere. A suit at 
law will lie for such imskilfulness and negli- 
gence, and' the remedy is plain, -complete,, 
and adequate; for there is no pretence to 
say, that any discovery is wanted to establish, 
these facts. It is to establish the fraud, that 
a discovery is now sought; and the particu- 
lars alluded to are examinable here only so 
far as they contain indications of fraud. In, 
that view they will require comment. 

Taking, then, the case to be one of asserted, 
fraud, I have diligently examined and com- 
pared the whole, evidence, and the result of 
my judgment is, that the case is not made- 
out. I acquit the defendant of any meditated 
or intentional misconduct. X do not say, that ^ 
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there are not circumstances upon -n^hieli one 
might pause; or, if they stood alone and un- 
explained, which might draw after them 
lieavy suspicions; but they appear to me 
■overcome by the general current of the evi- 
dence, taken in connection with the denials 
of the answer, in such a manner as to leave 
no sufficient ground for any imputation of ill 
faith. 

I shall now proceed to state the reasons 
-which have led me to this conclusion, com- 
menting principally upon those points upon 
■which most stress was laid at the argument. 

The first point made at the bar is, that the 
■defendant, at the time of his retainer by the 
plaintiff, fraudulently concealed from the 
plaintiff the fact, that he was the attorney of 
■one Joshua Head, and that he had previous- 
ly made an attachment in his favour upon 
the real estate of the debtor, then under 
mortgage to the plaintiff; whereby the plain- 
tiff was led injuriously to place his confidence 
in the defendant, and to submit his interests, - 
in the suit about to be commenced, to the 
management of the defendant. 

The facts are, that on the 8th of March, 

1820, James W. Head was indebted to the 
plaintiff in the several sums of ?7000, ?3000, 
:?1QOO, and ?3338.76, for which the plaintiff 
held four notes of the debtor. At this time 
the plaintiff held a mortgage given him "in 
■September, 1813, as security for tlie note of 
^7000, on the debtor's house and 21 acres of 
land in the town of Warren, and a landing 
on George's river; another mortgage given 
liim in June, 1819, as security for the notes 
of $3000 and $1000, on a farm of 160 acres in 
the town of Union, and a tract of land in 
Warren, called the Limekiln and Landing. 
Feeling insecure, he applied to the defendant 
to procure additional security for him, and, 
in the meantime, to make a secret attach- 
ment upon the real estate of the debtor. On 
the 9th of March, the defendant, according- 
ly, made an attachment on the. real estate of 
the debtor, and, within a few days after- 
wards, he obtained some additional security, 
Ijy mortgages for the debts, but f aihng to ob- 
tain what was deemed adequate, he attached 
the personal property of the debtor, and the 
suit was prosecuted to judgment at April 
term, 1820, of the court of common pleas at 
"Wiscasset, and a recovery had for ?14,431.44, 
debt and costs. It is admitted, that previous 
to these transactions, to wit, oh the 6th of 
March, 1820, the defendant, as attorney of 
Joshua Head, had made an attachment of 
the real estate of the debtor, and among oth- 
•ers, of the equity of redemption of the real 
-estates in Warren and Union, which were 
■mortgaged to the plaintiff; that judgment 
was obtained In this suit at the April term, 

1821, of the same court for $2060,07, debt and 
■costs, upon which execution dtily issued, and 
the same equity was sold to one James Head 
(the son of the debtor,) for $2101, to satisfy 
the execution. It is also admitted, that the 

-existence of this suit was not made known 



to the' plaintiff at the time of his retainer, 
nor does it appear to have been made known 
to the plaintiff throughout its whofe progress, 
though it was pending during the whole year 
after the plaintiff recovered his judgment, 
however material it might have been to guide 
the plaintiff in his own levy on the real es- 
tate of the debtor. The plaintiff's execution 
was, in May, 1820, satisfied in part by a levy 
on sundry small parcels of land of the debt- 
or, set off by appraisement at the sum of 
$87^.27, and by an additional levy on hia 
personal estate to the amount of $1145.58, 
leaving an unsatisfied balance of about $4500 
due to the plaintiff. The ai-gument is that 
to the extent of the levy under James Head's 
execution on the equity of redemption, this 
concealment has operated injuriously, and 
that it was a breach of good faith. 

I agree to the doctrine urged at the bar, as 
to the delicacy of the relation of client and 
attorney, and the duty of a full, frank, and 
free disclosure by the latter of every circum- 
stance, which may be presumed to be mate- 
rial, not merely to the interests, but to the 
fair exercise of the judgment, of the client. 
An attorney is bound to disclose to his client 
every adverse retainer, and even every prior 
retainer, which may aiffect the discretion of 
the latter. No man can be supposed to be In- 
different to the knowledge of facts, which 
work directly on his interests, or bear on the 
freedom of his choice of counsel. When a 
client employs an attorney, he has a right to 
presume, if the latter be silent on the point, 
that he has no engagements, which interfere, 
in any degree, with his exclusive devotion to 
the cause confided to him; that he has no 
interest, which may betray his judgment, or 
endanger his fidelity. In this very case, it is 
by no means clear, that if the prior retainer 
had been known to the plaintiff, he would 
have entrusted the defendant with the col- 
lection of so large a debt, under circum- 
stances calling for the exercise of so much 
caution and zeal in the execution of his duty. 
And it is very certain, that the equity of re- 
demption of the mortgaged estates in War- 
ren and Union (which the plaintiff now es- 
teems the most valuable), might have been 
placed beyond the reach of Joshua Head's 
- execution by the simple arrangement of con- 
tinuing the suit, and ultimately leaving the 
plaintiff's judgment unsatisfied for the sum 
of $7000, instead of §5000. The plaintiff 
.might have elected this course, if all the 
facts had been laid before him; and, at all 
events, the right of election ought to have 
been submitted to his free and independent 
judgment. It is matter of regret, that no 
communication to this effect was made to the 
plaintiff, since it is obvious, that if it had 
been made, the whole of this heavy charge 
against the defendant's honour would have 
been avoided. 

The preissure of this concealment has been 
made to bear with more severity upon the de- 
fendant, by the circumstance of the origin 
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of the debt, and of the defendant's peculiar 
relation to the parties. 'The debt of Joshua 
Head liad its origin in a note payable to him, 
as guardian of the children of a Mr, Smouse, 
whose widow the defendant married, and 
who is, not mmaturally, supposed to take a 
lively concern in the welfare of these chil- 
dren. The 'argument is, that this connexion 
must have operated as a strong motive for 
the concealment, and that it casts a shade 
of mala fides over the whole transaction. It 
appears to me, however, that this circum- 
stance has not as much weight as has been 
attributed to It at the bar. Joshua Head and 
his surety oh his probate bond of guardianship 
were at the time, and still continue solvent; 
and as the attachment was already made 
out at the time of the plaintifE's retainer, the 
danger of loss to the children was past, and 
no stronger motive could operate upon the 
defendant, if he knew of the attachment, 
than might operate in case of an attachment 
by any other client The most, that coiild 
be said, is, that the levy on the equity of re- 
demption might have been prevented; but as 
the attachment covered many other parcels 
of estate, it might well have been satisfied 
out of the latter. Still, I cannot but agree, 
that the delicacy of the defendant's relation 
to. the parties furnished a new motive for 
the disclosure; for, however well the plain- 
tiff might have known, that the defendant 
was the general retained coimsel of .Toshua 
Head, his ignorance of this particular debt 
and attachment repels any notion, that he act- 
ed with the knowledge of every important 
facL 

It Is said, however, that, in point of fact, 
the defendant did not, on the 8th of March 
know, what attachment had been made on 
Head's writ, the latter having personally con- 
ducted that business with the sheriff. But 
if the defendant did not know, he might well 
presume, that an attachment had been made; 
^nd it was clearly his duty to have put the 
plaintiff hi possession of all the facts within 
his knowledge, and thus put him upon in- 
<[uiry for more definite information. At all 
■events, at the return term of the -writ he did 
know the nature and extent of the attachment, 
and the knowledge at that time would have 
been quite as material and important to the 
plaintiff, as at any antecedent period. Yet 
.an enture silence was preserved, a silence, 
which it must be admitted, if the other cir- 
-cumstances justified strong suspicions of iU 
faith> would not be without some significance. 

Then, again. It has beei said, that the 
plaintiff afterwards ratified all the proceed- 
ings of the defendant, and expressed his sat- 
isfaction in the most unequivocal manner. If 
this, were -with a full knowledge of all the 
transactions, the ratification would have a 
most Important bearing. But a ratification, 
made in ignorance of material facts, cannot 
jfive validity to the acts of an attorney in 
the conduct of a suit, or repel the imputation 
-of fraud. To give any effect, therefore, to. 
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any expressions of this nature, the previous, 
foundation must be laid, that there has been 
a fuU disclosure of facts on the part of the 
attorney, and that the ratification is the result 
of a judgment acting upon knowledge, and 
not upon a blind personal confidence in the 
general integrity of the agent The evidence 
on this point is not so direct and satisfactory, 
as might be wished. But taking the testi- 
mony of Ludwig, the deputy sheriff, in July, 
1821, in connexion with that of Demuth, as 
to a conversation with the plaintiff in the 
June preceding, there is much reason to be- 
lieve, that the plaintiff's declarations of sat- 
isfaction with the defendant's conduct in Jtdy, 
1821, was with a knowledge of all the material 
facts. 

But, independently of any such ratification, 
evidencing a consciousness on the part of the 
plaintiff, that the defendant acted with en- 
tire good faith, and for the substantial interest 
of his client, there are other circumstances in 
the case, which go very far to establish, that 
the concealment of Head's attachment how- 
ever imprudent or Incorrect in a l^al view, 
was not the result of meditated fraud, or an 
intentional abandonment of oflBLcial duty. In- 
deed, such a concealmeut cannot, per se, be 
deemed evidence of fraud; but it must derive 
its force and bearing from the other ac- 
companiments of the transaction. If no in- 
terest of the client has been betrayed or in- 
jured; if no real loss has been sustained; if 
tbere has been displayed throughout a proper 
zeal and devotion in all other respects to the 
client's suit, and no motive can be discerned 
in the concealment but a misapprehension 
of duty, the act itsdf ought not to draw, and 
cannot draw after it any imputation of fraud. 
Men do not pCTpetrate frauds without some 
important motive, or sacrifice their profes- 
sional honomr, not only without, but against 
an apparent interest. The defendant too, has 
established some facts in excuse of his silence, 
which cannot but mitigate In some degre'e any 
severity of judgment. He has shown, that 
the debtor promised him from time to time 
to pay the debt to Head, and thus to relieve 
the attachment, and that he gave his own 
implicit confidence to these assurances. And 
it is proved beyond controversy, that Head 
originally required secrecy, as to the existraice 
of his suit and that the defendant's subse- 
quent conduct was wholly without any con- 
cert witii Head, or with the judgment debtor, 
or with any other party having an adverse in- 
terest If, in addition to these considerations, 
it shall turn out upon a full examination of 
the case, that the levy of the plaintiff's exe- 
cution was conducted with a strict regard to^ 
his interest and that he has sustained no 
loss, and that Head has gained no advantage 
by the course adopted by the defendant (a 
topic, to which I shall hereafter advert), then 
the conclusion would seem to be Irresistible, 
that the point of fraud cannot be maintained. 
At present, then, we may dismiss' the ques- - 
tion of concealment, as it bears on the biH 
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only in so far as it corroborates the main in- 
gredients of fraud, arising aliunde. • 

Another circumstance relied on to establish 
fraud is the joinder in one writ of all the 
notes, so that a siugle judgment was taken 
upon all, and thereby the debts seem-ed by 
mortgage were confounded with the other 
debt, and the plaintiff injured by impairing 
his mortgage security. The ai-gument is, that 
it is now impossible to separate the different 
items composing the judgment; that the part 
satisfaction must be applied to the diminu- 
tion of the mortgage debts, as well as the 
other; and that thus the mortgage debts will 
abate pro tanto, and leave much less than the 
balance due on the judgment covered by that 
security. And even if this were not the nec- 
essary result, still, that it is difficult, if not 
impracticable, to apply subsequent payments 
exclusively to the discharge of the unsecured 
debt. So far as this charge imports unsMl- 
fulness in the management of the suit, it 
has ah'eady been answered. "Whatever may 
be the remedy at law, there is none for it in 
equity, Unskilfulness is not fraud, and may 
be, and often is, connected with the most 
scrupulous honesty. 

That some inconvenience may arise from 
the consolidation of all the debts of the plain- 
tiff in a single writ cannot be disguised. It 
has been suggested at the bai*, that it was 
occasioned by a desire to save costs to the 
plaintiff, the statute of Jlaine (St 1821, p. 
260, c. 59) having provided, that "where a 
plaintiff shall at the same court bring divers 
actions upon demands, which might have 
been joined in one, he shall recover no more 
costs than in one action only.". There is 
much probability in this suggestion; but that 
in a case, litte the present, it ought to have" 
overcome the other important considerations 
for keeping the secured and imseemred debts 
distinct from each other is in point of sound 
discretion more questionable. It however re- 
pels' in a great measure the imputation of 
fraud; and, indeed, it is very difficult to per- 
ceive, how the joinder of the debts could have 
aided any contrivance of fraud to benefit 
Head's attachment, or to defeat the plain- 
tiff's rights, unless the conduct of the levy of 
the plaintiff's execution was itself collusive. I 
cannot consider the mere joinder of the debts 
as gross negligence, presumptive of fraud, or 
as justly influencing any suspicion derivable 
from other sources. 

Nor am I prepared to admit, that the con- 
sequences, assumed at the argument, would 
legally flow from the joinder of the debts. 
The mortgage debts were in no just sense ex- 
tinguished by the judgment; and whenever 
the mortgages should be enforced in a suit for 
a foreclosure, upon the hearing in equity to 
ascertain the amount due every consideration, 
as to the application of payments and partial 
satisfafition, would arise, which could be en- 
tertained in the ordinary course of a bill in 
equity. The law is not disputed, that in vol- 
untary payments the debtor may direct the 



application of them; if he omits it, the creditor 
may make the application; if neither makes 
it, the court will marshal the payments ac- 
cording to its own sense of the intention of 
the parties, and a just administration of 
equities between them.s But the present is 
not the case of a voluntary payment; but of 
a satisfaction pro tanto in invitum; and the 
plaintiff may well be presumed in such a case 
to make the application in the manner most 
beneficial to himself. I have no doubt, that 
it is the duty of a court of equity in such a 
case to apply the satisfaction primarily to such 
parts of the judgment, as were not secured 
by mortgage, leaving the whole balance to 
rest on the latter. 

After all, the case must mainly rest upon 
the general fau-ness of .the defendant in con- 
ducting the suit and the levy of the execution 
on the judgment in favour of the plaintiff. 
The charges are, tliat the execution was im- 
properly levied on fifteen different parcels 
of real estate of no income or little value, 
which were then subject to Joshua Head's at- 
tachment; that the agency of the levy was im- 
properly confided to Ludwig, the deputy sher- 
iff, instead of the defendant's giving his own 
personal cooperation and presence; that the 
appraisement was a gross overvaluation, 
nearly one half beyond the real value of the 
property; that the plaintiff's debt was reduced 
to about ?5000, when the value of the mort- 
gaged property was nearly double; and that 
thus the plaintiff lost the benefit of nearly one 
half of his mortgages, and an equity of re- 
demption was fraudulently created, at his ex- 
pense, for the benefit of Joshua Head to the 
full amount of his debt. 

These charges require a separate examina- 
tion. In the first place, as to the charge of 
improper agency devolved on the deputy sher- 
iff, who conducted the levy. I am not aware 
of any authority, which has established, that 
an attorney is bound to give his personal pres- 
ence at the time of the levy of an execution 
of his client on real estate. .Our laws author- 
ise real estate to be set off in satisfaction of 
executions at an appraisement to be made by 
three disinterested freeholders, one chosen by 
the creditor, one by the debtor, and one by 
the officer, who executes the process. If the 
debtor fails to choose, the officer selects for 
hira also. The appraisers are under oath for 
the faithful performance of theur duty; and 
the property being once pointed out, or known, 
there would seem to remain nothing more 
than the discharge of a ministerial duty. The 
officer is bound to superintend the whole 
transaction; the appraisers are presumed to be 
intelligent and impartial; and it would, there- 
fore, seem to be a ease, where the law would 
not presume the presence of any attorney for 

2 See Heyward v. Lomax, 1 Vem. 24, and 
Baithby's note 1; "Wilkinson v. Sterne, 9 Mod. 
427; Ferris v. Eoberts, 1 Vem. 34; 2 Pow. 
Mortg. 1120, 1121; Clayton's Case, 1 Mer. 604; 
Manning v. Westerne, 2 Vem. 606; see Poth. 
Oblig. pt. 3, art. 7, c. 1; Id. arts. 528-5S0 et seq. 
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either party desirable, much less iudispensa- 
l)le- I sliould be sorry to see a different doc- 
trine established. At all events, I will oot be 
the first judge to establish it. There is no 
pretence, that the officer was not- intelligent 
and faithful, competent to his duty, and zeal- 
ous for the interest of the plaintiff. Nor is it 
denied, and if it were, the proofs are clear, 
that the officer possesses the public con- 
fidence, and is worthy of it. 

In the next place, as to the value of the par- 
cels of real estate set off on the execution. 
* No imputation has been cast upon the ap- 
praisers either in the proofs, or at the argu- 
ment. On the contrary, it is admitted, that 
their conduct was pure; and their intelligence 
and capacity and respectability have not been 
brought into question. Under such circum- 
stances, it is somewhat difficult to impeach 
the bona fides of their valuation, or to pre- 
sume a very gross failure in judgment How 
can a presumption of fraudulent overvalua- 
tion arise against the defendant, when three 
discreet and impartial men, under their oaths, 
sanction the appraisement? From the nature 
of the case, the actual value of real estate 
must be a matter of opinion, upon which men 
of equal skill and honesty may differ in their 
estimates. To establish such differences is 
not to impeach, their judgment, much less to 
lay a positive foundation for intentional error. 
Taking the whole testimony together, I am 
by no means satisfied, that the weight of it 
does not substantially support the valuation 
of the appraisers. At all events, the differ- 
ences are not more than may be fairly im- 
puted to the ordinary operations of different 
minds on matters of this nature. Some allow- 
ance should also be made for the general 
habit of estimating real estate on levies by 
appraisements of its fuU value, and most 
favorably to the debtor. If, then, there has 
b'een any error, it is attributable, not to the 
misconduct of the defendant, but to the mis- 
guided judgment of the appraisers. It may 
be the misfortune of the chent, but it results 
from the infirmity of the system of appraise- 
ment, and not from the fault of the attorney. 
My opinion, however, is, that the evidence 
does not furnish any sufficient ground for just 
imputation upon any party. 

Then, as to the value of the mortgaged 
property, upon which mainly rests the charge 
of misconduct in the levy. If that property 
has not been greatly undervalued by the de- 
fendant, but the balance of ?5,000 now due on 
the execution covers its fair value, then the 
most pressing allegation of fraud made by 
the bill is effectually removed. It is certain, 
that the defendant gave directions to the offi- 
cer not to reduce the execution below §'5,000, 
upon the avowed opinion, that this sum was 
"the full worth of the mortgaged property. A 
strong circumstance, relied on to establish a 
higher value of this property, is the fact, that 
the equity of redemption was sold under 
Joshua Head's execution for $2,101 to the son 
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of the debtor. This is certainly prima facie 
evidence of the purchaser's opinion; and, as 
the sale was at public auction, it is not unrea- 
sonable to presume, that It was a fair bid- 
ding. It has been said, that as Joshua Head's 
debt was deemed by the debtor himself a 
privileged debt, wiich he meant at all events 
to discharge, this purchase ought to be consid- 
ered as the mere price of affection, and an of- 
fering of filial kindness, unaffected by any-real 
consideration of value. The purchase may 
have turned upon such a consideration; but tue 
court cannot assume the fact, and there is no 
sufficient evidence to support it. The fact, 
therefore, would have a strong bearing as 
proof of actual value, if it stood alone; but 
would not be decisive of fraud, for an honest 
opinion might be entertained, that the prop- 
eity was greatly overvalued. There is a 
great deal of testimony in the case on both 
sides, as to the value of the mortgaged prop- 
erty. The result of the testimony of the wit- 
nesses for the plaintiff gives the average 
value of about $7,500, conforming very near- 
ly to the price for which the equity sold. 
That of the witnesses for the defendant (who 
are more than double in number, and equally 
respectable) gives a little over ?4,000. After 
weighing the whole circumstances, the con- 
clusion, to- which my mind has arrived is, 
that there is a decided preponderance of opin- 
ion, that the value did not much, if at all, ex- 
ceed §5,000. The property in "Warren was 
open to very opposite calculations from the 
hopes or fears, which the parties might in- 
dulge, as to the future. The village had been 
flourishing; it was now on the decline. The 
chance of its revival would naturally give rise 
to opposite conjectiu-es; and these again 
would materially influence every opinion as to 
the value of r'eal estate. The factory in Union 
had an additional element of uncertainty, for 
manufacturing establishments had experi- 
enced, within a few years, great vicissitudes ' 
of alternate prosperity and depression. But 
what is most material is, that $5,000 is the 
veiy estimate (if the testimony is to be be- 
lieved) which the plaintiff hiniseff put upon | 
tliG mortgaged property with a full knowledge 
of its situation. That testimony stands con- 
firmed by his conduct xipon various occasions; 
by the additional security of §8,000 required 
by him at the time of his attachment; and by 
his subsequent offer to sacrifice §5,000 of his 
debt," if the debtor or his friends would secure 
an absolute payment of the residue. This 
conduct could not but produce some impres- 
sion upon the mind of his attorney; and it is 
surely no proof of fraud, that his estimate, 
however low, is supported hy that of very 
numerous respectable witnesses, and has com- 
mended itself to the plaintiff's own judgment. 
Nor should it be forgotten, in this view of the 
case, that if Joshua Head's execution had not 
been satisfied by the sale of the equity of re- 
demption, it might have been satisfied by a 
levy on the other real estate, of which the 
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plaintiff lias now liad the entire benefit. It is 
not true, tlierefore, that the equity of re- 
demption has been created or sold at the plain- 
tiff's expense. And yet the whole fabric of 
fraud, which the bill so studiously constructs, 
rests on this as its principal foundation. 

There are other circumstances in the case, 
which have been relied upon by the parties, 
either to fix or to repel fraud; but I forbear 
to comment on them. The merits of the ease 
stand on those which have been already dis- 
cussed; and if those fail, there is an end of 
the controversy. 

I feel entire confidence, that it is my duty 
to dismiss the bill, and I shall pronounce and 
decree accordingly. Bill dismissed. 



WILLIAMS (REPUBLIC INS. CO. v.). See 
Case No. 11,707. 

WILLIAMS (REYNOLDS v.). See Case No. 
11,734. 



Case Wo. 17,734. 

WILLIAMS T. RITOHEY. 

[3 Dill. 406.] 1 

Circuit Court, D. Kansas. 1874. 

JUHISDICTION — CHASOEKT — INFANT COMPLAISANT 

— Residence of Prochein A^rr. 

The circuit court of the United States has ju- 
risdiction of a suit in chancery commenced on 
behalf of an infant who is a citizen of another 
state against a citizen of the state where the 
suit is brought, although the nest friend of the 
infant complainant be a citizen of the same 
state with the defendant. 

[Cited in Woolridge v. McKenna, 8 Fed. 
668.] 

[Cited in Miller v. Sunde, 1 N. D. 1, 44 Ni 
W. 302.] 

The bill of complaint commences thus: ''Vic- 
toria E. WiUiams, a citizen of the state of New 
York, and an infant under the age of eighteen 
years, by her nest friend, Jacob V. Adneire, 
brings this her biU against John Ritehey, a citi- 
zen of the state of Kansas, and thereupon your 
cratrts complains," etc. Demurrer by the de- 
fendant on the ground that the prochein amy 
is not stated in the bill to be a citizen of a 
state other than the state of Kansas; and 
counsel admit that in point of fact he is a citi- 
zen of Kansas. 

Clemens & Freiderich, for plaintiff. 
John Martin, for defendant 

DILLON, Circuit Judge. The point here 
presented is stated by counsel to be novel, but 
it does not appear to the court to be difficult of 
solution. If the prochein amy is to be consid- 
ered as the party, or even a party, to the suit, 
the objection to the jurlsclicticn of the court 
would be well taken. But he is not a party. 
The complainant is the infant in whose name 
and on whose behalf the biU is exhibited by her 

1 [Reported by Hon. John F. Dillon, Circuit 
Judge, and here reprinted by permission.] 



nest friend. Infants are capable of maintahx- 
ing suits to assert their rights, but the practice 
in chancery requires that the suit of an infant 
should be supported by another person tech- 
nically known as the nest friend of the infant. 
The object of this requirement is that the com-t 
may have the guaranty of a responsible person 
that the suit is one proper to be brought and 
that it is brought in good faith with the sanc- 
tion of a friend of the infant who is wiUhig to 
assure this by assuming a liability to the de- 
fendant for costs if the suit should prove un- 
successful. But this does not make the pro- 
chein amy in a legal sense the party or a party 
to the suit. The suit is, neverthdess, the suit 
of the infant. This is apparent from several 
considerations. Thus if the infant dies the 
suit abates, but not so on the death of the 
prochein amy. In this last event the court on 
application will appoint a new prochein amy 
and the cause proceed^. Nor does the suit 
abate on the infant's comhig ot age; he may 
then elect whether the cause shall go forward 
or not If he goes on, no amendment or change 
in the bill is necessary. The prochein amy 
having sei*ved the temporaiy purpcse for which 
he supported the bill, drops out of the cause 
and all future proceedmgs are conducted with- 
out the use of his name. If the infant on at- 
taining his majority abandons the cause, as 
he may do, he must as between- himself and 
his next friend pay the costs unless the bill 
was improperly filed. TThe next friend may be 
any person willing to act, even one it seems 
who has been outlawed, and he is subject to 
removal by the court for cause, and is at all 
times imder its control. 1 Daniell, Ch. Prac. 
92 et seq. A person sustaining such a rela- 
tion to the cause is not a party in the sense of 
the 11th section of the judiciary act which re- 
quires the adverse parties to be citizens of dif- 
ferent states in order to give this court juris- 
diction. Indeed, as one of the objects of the 
practice in chancery requiring a suit by an in- 
fant to be brought by his next friend is to give 
the defendant a right to recover his costs, for 
which the infant is not liable, it is mandfestly 
to the advantage of the defendant that the 
next friend should be a citizen of the same 
state as the defendant thus rendering his prop- 
erty subject to the process of the court De- 
murrer overruled. 



Case K"o. 17,735. 

WILLIAMS V. ROME, W. & O. R. CO: 

[15 Blatchf. 200; i 3 Ban. & A. 413; 15 O. G. 
653.] 

Circuit Court N. D. New York. Aug. 28, 
1878. 

Patents — Reissues — Locomotive Lamps. 

1. The reissued letters patent granted to Ir- 
vin A. Williams, December 19th, 1865, for an 
"improvement in locomotive lamps" (the origi- 

1 [Reported by Hon. Samuel Blatchford, Cir- 
cuit Judge, and here reprinted by permission.] 
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nal patent having been granted to him April 
29th, 1862), are valid. 
[Cited in Strobridge v. Lindsay, 2 Fed. 695.] 

2. The claims of said reissue are for patent- 
able combinations and not for aggregations. 

[Cited in Hoffman v. Toung, 2 Fed. 77.] 

3. The present case distinguished from Hailes 
V. Van Wormer, 20 Wall. 187 U. S.] 353, and 
Reckendorfer v. Faber, 92 U. S. 347. 

4. The question of infringement considered. 

[This was a bill in equity by Irvin A. Wil- 
liams against the Rome, Watertown & Og- 
densburgh Railroad Company for the infringe- 
ment of letters patent No. 35,122, granted to 
I. A. Williams April 29, 1862; reissued De- 
cember 19, 1865, No. 2,133.] 

Edmund Wetmore, for plaintiff. 
West & Bond, for defendant. 

BLATOHFORD, Cureuit Judge. This suit is 
founded on reissued letters patent granted to 
IiTin A. Williams, December 19th, 1865, for 
an "improvement in locomotive lamps." The 
original letters patent were granted to him 
April 29th, 1862. The specification of the re- 
issue says: 

"The object of my invention is to permit 
coal oil or kerosene to be used in lamps for 
locomotive head-lights with success and to 
obtain full advantage of its great light-pro- 
ducing capacity. In locomotive head-lights, 
it is important that the greatest amount of 
light should be concentrated, in the smallest 
practicable space, in order that the light may 
be as nearly as possible in the focus of the 
reflector which throws it forward of the loco- 
motive. It is also imporfknt, in lamps burn- 
ing kerosene, that the flame should be pro- 
tected from irregular currents of air, which 
tend to produce flickering. The first reauire- 
ment has been attained to some extent by the 
use of a tubular wick from which the fluid, 
burns, but the lamps in which such wicks 
were used did not contain instrumentalities 
which enable them to burn without smoke all 
the coal oil which such a wick is capable of 
supplying. The improvement which consti- 
tutes the invention or subject-matter of this 
patent consists of novel combinations of a cir- 
cular hollow wick tube, by which I mean a 
wick tube suitable for holding a tubular wick 
and admitting air to its interior, with various 
other Instrumentalities, which, when combined 
as hereinafter described, produce a lamp 
which is suitable for burning coal oil in a lo- 
comotive head-light, and is more efficient for 
that purpose than any lamp heretofore known, 
because it furnishes the greatest quantity of 
light from a wick of a given size, without ma- 
terial flickering. The first of these improve- 
ments consists of the combination of a circular 
hollow wick tube with a perforated air screen 
to regulate the passage of air to the exterior 
of the flame, and a cap deflector to form a 
combustion chamber above the wick, from the 
orifice of which chamber the flame issues In 
intimate contact with the exterior and inte- 
rior currents of air, after it has formed above 



the wick within ite combustion chamber and 
its carbonaceous constituents have obtained a 
glowing heat therein. The second improve- 
ment consists of the combination of the said 
circular hollow wick tube, perforated air 
screen for the exterior current of air, and cap 
deflector, with a lateral reservoir for the oil, 
by which I mean a reservoir so combined and 
arranged that the head from which the oil 
is supplied is at one side of the wick tube 
and above its lower end, whereby the reser- 
voir can be placed outside of the reflector of 
the head-light, and the oil can nevertheless 
be supplied by gravitation at a level sufficient- 
ly near the burning part of the wick to keep 
it freely supplied with oil. The third hn- 
provement consists of the combination of the 
said circular hollow wick tube, perforated air 
screen for the exterior current of air, and cap 
deflector, with a button arranged above the 
orifice of the cap deflector, in such manner 
as to spread the flame after it issues from the 
orifice of the cap deflector, thereby lessening 
its height and confining it more nearly to the 
focus of the head-light. The fourth improve- 
ment consists of the combination of the said 
circular hollow wick tube, perforated air screen 
for the exterior current of air, and cap de- 
flector, with a thimble wick holder for holding 
and moving the wick in the circular wick 
tube. The fifth improvement consists of the 
combination of the said circular hollow wick 
tube anfi lateral reservoir with a perforated 
air screen to regulate the passage of air to the 
interior of the flame or wick tube. The sixth 
improvement consists of the combination of 
the said circular hollow wick tube, perforated 
air screen for the interior current of air, and 
lateral oil reservoir, with the said, cap de- 
flector. The seventh improvement consists of 
the combination of the said circular hollow 
wick tube, cap deflector, and perforated air 
screen for the interior cmTent of air, with a 
button to spread the flame, above the orifice 
of the cap deflector. The eighth improvement 
consists of the combination of the said circular 
hollow wick tube, cap deflector, lateral oil res- 
ervoir, and perforated air screen for the in- 
terior current of air, with a button to spread 
the flame, above the orffice of the cap de- 
flector. The ninth improvement consists of 
the combination of the said circular hollow 
wick tube and cap deflector with perforated 
air screens for both the exterior and interior 
currents of air. The tenth improvement con- 
sists of the combination of the said circular 
hollow wick tube, cap deflector, and perforated 
air screen for the exterior current of air, with 
a close gallery to support the chimney, by 
which I mean a gallery combined with the 
other members in such manner mat direct cur- 
rents of air are not permitted to pass imder 
the chimney and over the deflector, to cause 
the flame to flicker when the locomotive is in 
motion. The last of my Improvements con- 
sists of the combination in a lamp of the fol- 
lowing instrumentalities, viz.: The aforesaid 
circular hollow wick tube, thimble wick hold- 
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er, cap deflector, tiutton, perforated air screen 
for the exterior and Interior currents of air, 
and lateral oil reservoir. 

"Tlie lamp represented in the accompanying 
drawings embodies all my improvements, be- 
ing an example of the best mode of embodying 
the invention known to me at the date of my 
application for the original patent. It has a 
cii'cular hollow wick tube, 0, composed of an 
interior cylinder m and an exterior cylinder 
1, which ai'e separated by an annular space in 
which tlie tubular wick D is contained, but 
are connected together at their lower ends so 
as to retain the oil. This circular hollow wick 
tube is provided witli a thimble wick holder, 
R, having the form of a short cylinder, to the 
exterior of which the lower end of the wick 
rs secured, so that the wick may be moved up 
and down in the wick tube by moving the 
thimble wick holder, by means of a rack and 
pinion of the usual construction for such pur- 
pose, or by other suitable mechanism. The 
employment of such a wick holder permits 
the wick to be gradually exhausted by burn- 
ing and trimming down to the fag end, which 
is secured to the thimble, without requiring 
the wick to be shifted upon the wick holder. 
The perforated air screen for the exterior cur- 
rent of air is, by preference, made of two 
cylinders E, F, of the material known as 
'perforated metal,' although one cylinder only 
may be used, if deemed expedient. The per- 
forations of this material ('perforated metal') 
are so small that the air is compelled to pass 
through them slowly in minute streams, which 
mingle in the space b, within the air screen, 
so that sudden variations in the pressure of 
the exterior air do not materially affect the 
flow within the air screen, and consequently 
do not cause the flame to flicker materially. 
This perforated air screen is so combined with 
the circular hollow wick tube O, and the cap 
deflector hereinafter described, that the cui*- 
rent of air which passes to the exterior of the 
flame through the cap deflector, is compelled 
to pass through the perforations of the per- 
forated air screen. The inner cylinder F is 
sustained by the circular hollow wick tube O. 
The outer cylinder B is separated from the in- 
ner by a space a, fiiit it is sustained by the 
inner cylinder F. The cap deflector G is situ- 
ated at the upper end of the wick tube 0, 
being supported by the inner perforated cylin- 
der F. It is composed of two parts— the low- 
er, c, cylindrical, and the 'upper, d, conical, 
terminating at the orifice from which the 
flame issues. This cap deflector, as represent- 
ed in the drawing, extends above the wick O, 
when the latter is at the highest position it 
occupies while the lamp is burning, and its 
interior forms a combustion chamber above 
the wick, in which the flame is permitted to 
foi'm before it makes its exit from the orifice 
of the cap deflector. In these two respects 
the cap deflector differs from the old cones 
used to deflect the exterior current of air, 
in the old camphene or spirit lamps, in which 
the cone was placed so low that its upper 



orifice was on a level, or thereabouts, with 
the upper edge of the wick when in its high- 
est position for burning, so that there was no 
combustion chamber above the wick, in which 
the flame could form after leaving the wick. 
It also differs from the said cones in the re- 
spect that it directs the strongest current of 
air upon the flame at a considerable distance 
above the wick, in such manner that the flame 
is contracted upon, and brought into intimate 
contact with, the current of air passing up its 
interior from the hollow wick tube, so that an 
intense combustion of the carbonaceous mat- 
ter of the flame is effected after the particles 
have had time to attain a glowing heat, during 
their passage through the combustion cham- 
ber. The wick tube is connected by a tubu- 
lar passage, B, with a lateral reseiToir, A, 
for the oil, so that the latter is supplied to- 
the Avick by gravitation, without the neces- 
sity of employing mechanism to force it up 
the wick. The lateral reservoir is a matter 
of great importance in a lamp for a locomo- 
tive head-light, because such a reservoir may 
be placed behind the reflector of the head- 
light, and still supply the wick freely by gravi- 
tation, whereas it would b'e impracticable to 
surround the wick tube within the reflector 
with the reservoir, on account of the space 
occupied by it. The perfoiuted air screen, L, 
for the interior current of air, is combined 
with tlie wick tube C in such manner that the 
air that enters the interior passage, S, of the 
hollow wick tube is compelled to pass through 
it. This air screen, like the exterior air 
screen, is formed, by preference, of 'perforated 
metal,' the holes of which are sufficiently fine 
to compel the air to enter with a low velocitj-, 
and thus prevent material variation in the 
pressure of the air in the head-light, from the 
flickering of the flame. In the present exam- 
ple, the air screen for the interior current is 
secured to the drip cup K, which catches the 
overflow from the wick tube. This drip cup 
has an opening at its bottom through which 
its contents can be withdrawn by removing 
the screw plug M, which closes the opening. 
The portion of the drip cup that is within the 
air screen L is perforated with a number of 
large openings, h, h, so as to permit the air 
which enters the air screen to pass freely to 
the wick tube. In order that the flame of 
the lamp may be prevented from rising from 
the orifice of the cap deflector in a cylindrical 
column of great height compared with its di- 
ameter, a button, g, is combined with the other 
members of the lamp, in such manner as to 
compel the flame to spread as it rises from 
the cap deflector. This button is supported 
upon a stem, f, which is sustained in the cen- 
tre of the wick tube, C, by perfoi*ated dia- 
phragms, H, I, which retain it securely in its 
position, but do not prevent the interior cur- 
rent of air from supplying the interior of the 
flame in the requisite quantity to secure per- 
fect combustion. The perforated diaphragms, 
although not essential, are more useful than 
simple arms would be, because they not only 
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sustain the stem of tlie button, but also act 
supplementally to the perforated^ air screen 
L, for the interior current of ail-, and render 
the flow- of that current still more equable. 
The equability of the flow of this interior 
current is increased by the use of a third per- 
forated diaphragm, J, placed at the lower end 
of the wick tube. The lamp thus described is 
used in connection with a glass chimney 
which rests upon a gallery, t, and produces the 
requisite di-aught ot air through the air 
screens. The gallery being close, or without 
openings, prevents currents of air from pass- 
ing from the exterior of the lamp under the 
chimney, and over the deflector, to the flame. 
This feature of the lamp is of great impor- 
tance in a locomotive head-light, because, when 
the locomotive is in motion, the head-light 
is filled with sti-ong currents of air, and, if 
such currents are permitted to have direct ac- 
cess to the flame above the deflector, they 
cause it to streak and flicker, and to deposit 
soot upon the chimney, thereby obstructing 
the passage of light. When the lamp is in 
operation, the vapors rising from the wick in- 
flame gi-adually; and, as the carbonaceous 
constituents at the lower part of the flame 
are not sufficiently heated to give out much 
light, the flame at the wick is mostly blue in 
color, as seen afflgure 1. As, however, the 
flame extends upward within the combus- 
tion chamber formed by the cap deflector, the 
carbonaceous constituents attain a higher 
temperature, and, when they reach the orifice 
of the cap deflector, are at a glowing heat. 
At the orifice a rapid contraction takes place, 
the external current of air is driven against 
the column of flame above the wick at a 
sharx> angle, and the flame itself is forced 
into the inner current, so that the products 
of the decomposition of the oil are brought 
into immediate contact with the air while at 
a glowing heat. The result is, that intense 
combustion is produced, the greatest quantity 
of light is generated from the quantity of oil 
which the wick is capable of supplying, and, 
consequently, a most intense light is produced 
from a wick occupying a comparatively small 
space within the' head-light The cap deflect- 
or thus used by me as a member of some of 
my combinations must not be confounded with 
the deflecting chimneys heretofore used with 
lamps. It constitutes no part of the chimney, 
but is a distinct instrument, and its construc- 
tion, as such, permits it to be formed of metal, 
and to be used with a succession of chim- 
nej'S, which, being of glass, are frequently 
broken and require to be replaced. It is an 
essential feature of my invention, that the 
perforated air screens of my lamp have free 
access to the air within the head-light, so that 
the air may be supplied to them in the req- 
uisite quantity to iiisiure combustion of the oil 
which the wick is capable of supplying; be- 
cause, the small perforations compel the air 
to pass through the screen at a low velocity, 
and, therefore, a large perforated surface 
must have access to the air, in order that the 
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requisite quantity may pass through, and, if 
either air screen were so covered as to pre- 
vent the free access of air to it, the supply of 
air would be choked and the efficiency of the 
lamp would be destroyed. 

"Having thus described a lamp embodying 
my improvements, I wish it to be under- 
stood that I do not claim to be the original 
inventor of any one of the individual instru- 
mentalities or members of which my lamp 
is composed, as I am aware that such in- 
strumentalities have been used before my 
invention, but, as such use was in combina- 
tions substantially different from those de- 
vised by me, I claim as my invention and 
desire to secure by letters patent: 1st. The 
combination, in a lamp, of the following 
members, viz.: The circular hollow wick 
tube, perforated air screen for the exterior 
current of air, and cap deflector, substan- 
tially as set forth. 2d. The combination, in 
•a lamp, of the following members, viz.: The 
circular hollow wick tube, perforated air 
screen for the exterior current of air, cap 
deflector, and lateral oil reservoir, substan- 
tially as set forth. 3d. The combination, in 
a lamp, of the following members, viz.: The 
circular hollow wick tube, perforated air 
screen for the exterior current of air, cap 
deflector and button, substantially as set 
forth, 4th. The combination, in a lamp, of 
the following members, viz.: The circular 
hollow wick tube, perforated 'air screen for 
the exterior current of air, cap deflector, and 
thimble wick holder, substantially as de- 
scribed. 5th. The combination, in a lamp, 
of the following members, viz.: The circu- 
lar hollow wick tube, lateral oil reservoir, 
and perforated air screen for the current 
of air in the interior of the wick tube, 
substantially as set forth. 6th. The com- 
bination, in a lamp, of the following mem- 
bers, viz.: The circular hollow wick tube, 
perforated air screen for the interior cur- 
rent of air, lateral oil reservoir, and cap 
deflector, substantially as described. 7th. 
The combination, in a lamp, of the following 
members, viz.: The circular hollow wick 
tube, cap deflector, perforated air screen for 
the interior current of air, and button, sub- 
stantially as set forth, 8th. The combina- 
tion, in a lamp, of the following members, 
viz.: The circular hollow wick tube, cap, de- 
flector, lateral oil reservoir, perforated air 
screen for the interior current of air, and 
button, substantially as set forth. 9th, The 
combination, in a lamp, of the following 
members, viz.: The circular hollow wick 
tube, cap deflector, and perforated air 
screens for both the exterior and interior 
currents of air, subst|intially as set forth. 
10th. The combination, in a lamp, of the fol- 
lowing members, viz.: The circular hollow 
wick tube, cap deflector, perforated air screen 
for the exterior current of air, and close chim- 
ney galleiy, substantially as set forth. 11th. 
The combination, in a lamp, of the following 
members, viz.: The circular hollow wick 
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tube, thimble wick holder, cap deflector, but- 
ton, perforated air screens for the exterior 
and interior currents of air, and lateral oil 
reservoir, substantially as set forth." 

The defendant attaclis the plaintiff's pat- 
ent for want of novelty, and has put in evi- 
dence various patents which are claimed to 
anticipate the plaintiff's inventions. Those 
patents were granted as follows: English 
patent to Jeremiah Bynner, December 9th, 
1837; English patent to William Young, De- 
cember 4th, 1843; patent to Stephen J. Gold, 
July 16th, 1841; patent to William M. Kim- 
ball, February 26th, 1856; patent to John 
Carton, assignee of John Stuber, jNIay 20th, 
1856; patent to Jacob Stuber and Frederick 
Prank, April 23d, 1861; and patent to John 
G. Webb, October 14th, 1851. The specifica- 
tion of the plaintiff's reissue states distinctly 
that he does not claim to be the original in- 
ventor of any one of the individual members 
which compose the several combinations 
claimed by him. He claims that such sev- 
eral combinations were not before united in 
a lamp. The inquiry, therefore, is, whether 
such several combinations existed before, 
each, in its entirety, in any of the earlier 
patents adduced. An examination of those 
patents shows that this inquiry cannot be 
answered in the affirmative. 

The Young patent is relied on as contain- 
ing the three members combined in the plain- 
tiff's first claim. But the cone deflector of 
Young is not the cap deflector of the plain- 
tiff. The latter extends above the wick when 
the wick is at the highest point it occupies 
while the lamp is burning; whereas, the for- 
mer is, at most, only on about a level with 
the upper end of the wick when the lamp is 
burning, and, if the wick of Young should be 
raised, as it is practically in the lamps of lo- 
comotive head-lights, the upper orifice or 
end of the Young cone would be below the 
upper end of the wick. Moreover, the plain- 
tiff's cap deflector forms a combustion cham- 
ber above the wick, in which the flame is 
permitted to form before it makes its exit 
from the orifice of the cap defiector; where- 
as, no combustion chamber is formed by 
Young's cone deflector. Again, the plaintiffs 
cap deflector has a peculiarity not possessed 
by Young's cone deflector, in that, as set 
forth in the plaintiff's specification, the for- 
mer directs the strongest current of air upon 
the flame at a considerable distance above 
the wick, in such manner that the flame is 
contracted upon, and brought into intimate 
contact with, the current of air passing up 
Its interior from the hollow wick tube, so 
that an intense combustion of the carbona- 
ceous matter of the ^ame is effected after 
the particles have had time to attain a glow- 
ing heat during their passage through the 
combustion chamber. The evidence shows, 
that, by the use of the plaintiff's cap de- 
flector, as compared with the use of Young's 
cone deflector, a wick of the same size will 
produce a flame materially greater in bril- 



liancy and volume, all other conditions being 
the same. As the plaintiff's cap deflector is 
a member of all his claims but the fifth, the 
Young patent is no answer to such claims. 
As to the fifth claim, the lateral reservoir is 
a member of it, and there is no lateral reser- 
voir in the Young patent This disposes of 
the Young patent. 

The Gold patent has no perforated air 
screen for the exterior current of air and 
no cap deflector. All of the plaintiff's claims 
but the fifth embrace one or both of those 
members. Nor has the Gold patent the com- 
bination found in the plaintiff's fifth claim. 

The Carton patent has no perforated air 
screen for the exterior current of air. All 
of the plaintiff's claims except the fifth, 
sixth, seventh and eighth embrace this mem- 
ber. Nor is any one of the several combi- 
nations of the plaintiff in his fifth, sLith, 
seventh and eighth claims found in the Car- 
• ton patent The same remarks are true of 
the Bynner patent. 

The other patents adduced by the defend- 
ant do not any of them contain any of the 
plaintiff's combinations. 

It is contended for the defendant, that all 
of the claims of the plaintiff's patent except 
the eleventh are claims for aggregations and 
not for patentable combinations, and the doc- 
trines of the eases of Hailes v. Van- Wormer, 
20 Wall. [87 U. S.] 353, and Reckendorfer v. 
Faber, 2 Otto [92 U. S.] 347, are adduced 
to show the invalidity of those claims. As 
all the individual members of each of the 
plaintiff's combinations are old, and each of 
such members is found in some pre-existing 
lamp, it is urged that each of such members 
had, in the prior lamp, the same office and 
the same operation which it has in the plain- 
tiff's lamp, and that the plaintiff has only ag- 
gregated or assembled the detached parts or 
members, with change of position, and has 
not made any patentable combination. It is 
contended that no new, improved or useful 
result is produced by any aggregation claim- 
ed by the plaintiff. For instance, as to the 
first claim of the plaintiff's patent— the com- 
bination, in a lamp, of the circular hollow 
wick tube, perforated air screen for the ex- 
terior current of air, and cap deflector— it 
is contended that these parts do not co-ope- 
rate to effect any definite result; that the 
aggregation of those three parts does not 
make a complete lamp; that the circular hol- 
low wick tube does not co-operate with said 
perforated air screen, or modify in any man- 
ner the action of said air screen; that said 
air screen does not modify the action of said 
wick tube; that said air screen would ope- 
rate in the same manner with a flat wick 
tube and without any w^ek tube'; that the 
plaintiff's wick tube would operate in the 
same manner without said air screen; and 
that the action of neither of those two mem- 
bers is modified by the cap deflector. It is 
also urged, that there is no relation between 
the cap deflector and the lateral oil reservoir; 
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and none between the cap deflector and the 
ijerforated ah* screen for the exterior current 
of air; and none between said air screen and 
the button; and none between the said air 
screen and the thimble wick holder; and 
none between the lateral oil reservoir and the 
perforated air screen for the interior "current 
of air; and none between those two parts 
unitedly and the circular hollow wick tube. 

The doctrine of Hailes v. Van Wormer 
[supra] is, that a new combination, if it pro- 
duces new and useful results, is patentable, 
though all the constituents of the combina- 
tion were well known and in common use 
before the combination was made; that the 
results, however, must be a product of the 
combination, and not a mere aggregate of 
several results, each the complete product of 
one of the combined elements; that, merely 
bringing old devices into juxtaposition and 
there allowing each to work out its own ef- 
fect, without the production of something 
novel, is not invention; and that no one, by 
bringing together several old devices, without 
producing a new and useful result, the joint 
product of the elements of the combination, 
and something more than an aggregate of old 
results, can aeauire a right to prevent others 
from using the same devices, either singly 
or in other combinations. The same doctrine 
was affirmed and applied in Reckendorfer v. 
Faber [supra]. In Hailes v. Van Wormer 
the patent was for improvements in self- 
feeding stoves. It claimed combinations of 
devices all of which singly were old. It 
was held, that the use of revertible flues in 
the same stove with a flaring fire pot, and a 
supply reservoir with a contracted discharge 
end, and openings for illumination, was a 
mere aggregation of devices, and not inven- 
tion; that no new operation was given to 
the revertible flues by their use in combina- 
tion with the other devices, different from 
that which they had when not used in such 
combination; that the operation of such 
flues, in both cases, was to conduct the prod- 
ucts of combustion into the exit flue; that 
such effect had no relation to the combina- 
tion of such flues with the other devices, and 
could not be called the product of the com- 
bination; and that revertible flues had no 
inore to do with a stove supplied by a feeder 
than with a stove supplied by hand. In 
Reckendorfer v. Faber, a lead pencil was 
old and the use of IndidT rubber for erasure 
was old, and the patent claimed, as a com- 
bination, the application of a- piece of India 
rubber to one end of the same piece of wood 
which made the lead pencil. The combina- 
tion was held not to be patentable, because 
no new result was produced by the union of 
the two, and there was no joint operation of 
the two, each performing the same operation 
and in the same manner as if the other were 
not present, and there was no relation be- 
tween the two in the performance of their 
several functions, and no reciprocal action. 
These doctrines are not applicable to the 
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present case. The flame of the lamp, and 
its illuminating character, as to brilliancy, 
steadiness, size and position, is the result to 
. which all the devices used contribute. They 
all co-operate to effect and modify such illu- 
minating character of the flame of the lamp. 
A locomotive head-light must be large, bril- 
liant, steady, easy of adjustment as to the 
position of its wick, concentrated as nearly 
as possible in the focus of the reflector, and 
supplied freely with oil without interfering 
with the projection of the light forward, and 
without pumping mechanism. The circular 
hollow wick tube enables the light to be con- 
centrated near the focus of the reflector. 
The perforated air screen for the exterior cur- 
rent of air promotes the steadiness of the 
flame. The cap deflector increases the vol- 
ume and brilliancy of the flame. The lateral 
oil reservoir, supplying the oil by gravitation, 
enables the light to be projected forwai-d 
without interference, and also enables a wick 
of a given size and a chimney of a given 
height to ensure the consumption of the max- 
imum quantity of oil and the production of 
the maximum quantity of flame. The but- 
ton gives such shape to the flame that it is 
concentrated more nearly in the focus of the 
reflector. The thimble wick holder enables 
the flame to be readily adjusted by raising or 
lowering the wick. The perforated air screen 
for the interioo: current of air contributes 
to the steadiness of the flame, and so does 
the close chimney gallery. 

Three forms of head-lights are produced as 
having been used by the defendant on its 
locomotives, known in the case as No. 3, No. 
4, and No. 5. 

No. 3 infringes the first, second, third, 
fourth and tenth claims of the plaintiff's pat- 
ent It has substantially the plaintiff's cir- 
cular hollow wick tube, exterior air screen, 
cap deflector, lateral reservoir, button, thim- 
ble wick holder and close chimney gallery. 
It makes no difference, that, in No. 3, the 
perforations for the exterior current of air 
are narrow horizontal slits. Their operation 
compels the air to pass through them slowly, 
in thin streams which mingle inside so that 
the flow of air inside is not materially affect- 
ed by variations in the pressure of the air 
outside. The cap deflector in No. 3 extends 
above the wick when the latter is in the 
highest position it occupies while burning, 
and its interior forms a combustion chamber 
above the wick, in which the flame is per- 
mitted to form before it issues from the 
orifice of the deflector. 

No. 4 infringes the fifth, sixth, seventh and 
eighth claims of the plaintiff's patent It 
has substantially the plaintiff's circular hol- 
low wick tube, lateral reservoir, cap deflect- 
or, button and interior air screen.- The cap 
deflector in No. 4 has the peculiarity pointed 
out as the peculiarity in the cap deflector of 
No. 3. The perforated air screen for the 
interior current of air, in No. 4, is so ar- 
ranged that the air which enters the interior 
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passage of the hollow -wlek tube must pass 
through such air screen, and its perforations 
operate substantially as in the plaintifiE's 
lamp, to compel the air to enter with a low. 
velocity. 

No. 5 infringes all the eleven claims of the 
plaintiff's patent, and contains each one of 
the eight members which enter into those 
claims. The perforated air screen for the ex- 
terior current of air in No. 5 is so an-anged 
that the air passes through its perforations 
In minute streams which mingle inside, and 
the current of air which passes to the ex- 
terior of the flame through the cap deflector 
must pass through the perforations in such 
air screen. The cap deflector in No. 5 has 
the peculiarity pointed out as the peculiarity 
in the cap deflector of No. 3. The perforated 
air screen for the interior cuiTent of air in 
No. 5 has the peculiarity pointed out as the 
peculiarity of the perforated air screen for 
the interior cun-ent of air in No. 4. The 
close chimney galleiy in No. 5 is situated at 
the base of the cap deflector aiid at the head 
of the perforated air scx-een for the exterior 
current of air. This close gallery has no 
openings, and, therefore, prevents currents 
of air from passing from the exterior of the 
lamp under the chimney and over the de- 
flector to the flame. 

In No. 3 the screen for the exterior current 
of air is not composed of two parts, one sur- 
rounding the other, and each perforated, 
with a space beto^een the two, the air pass- 
ing in succession through the perforations of 
both. In respect to this, the plaintiff's spec- 
ification says, that such screen is, by prefer- 
ence, made of two cylinders, of the material 
known as "perforated metal," but that "one 
cylinder only may be used, if deemed ex- 
pedient" So, too, in No. 3 the perforations 
in the exterior screen are horizontal slits and 
not circular holes. But it is entirely clear 
that a single perforated cylinder may be a 
substantial mechanical equivalent for two 
perforated cylindei-s, to regulate the flow of 
the air to the exterior of the flame, and that 
the shape of the perforations is immaterial. 
The essential ^oint is, that the screen should 
be perforateJ with openings relatively so 
small as to compel the air to pass slowly 
through them in small streams, which mingle 
in the space inside of the ultimate perfora- 
tions, in such manner that sudden variations 
in the pressure of the external air do not 
materially affect the flow of the air inside 
of the ultimate perforations. 

In No. 3 there is a ring of small orifices 
through the body of the cap deflector, which 
orifices permit currents of air to pass through 
the deflector from the interior of it to the 
space between the deflector and the glass 
chimney, and to operate to cool the chimney. 
But these orifices do not admit air from the 
outside to pass under the chimney and over 
the defieetor to the fiame. Notwithstanding 
such orifices the chimney gallery in No. 3 is 
the close chimney gallery of the plaintiff. 
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Such orifices may be an addition or improve- 
ment, but the plaintiff's lamp burns success- 
fully without them. These remarks apply 
to No. 4 and No. 5, also. In No. 4 the air 
current to the interior is only once obsti-uet- 
ed by a perforated screen, which is at the 
bottom, and is not obstructed by perforated 
diaphragms in the interior of the wick tube. 
But this makes no matei'ial difference. The 
plaintiff states, in his specification, that the 
perforated diaphi-agms are "not essential." 

There 'can be no doubt that the combina- 
tions made by the plaintiff were the results 
of invention and were patentable. The evi- 
dence shows that they were the results of 
careful and patient investigation and experi- 
ment. His lamp was the first one which suc- 
cessfully burned kerosene ail in a locomotive 
head-light. He was successful in becoming 
able to employ the great brilliancy of an oil 
rich in carbon, under the peculiar and dis- 
advantageous circumstances of burning it in 
a lamp in rapid motion and subject to great 
vibrations. The merit of his lamp is gener- 
ally acknowledged. It has superseded those 
previously in use and it is used on nearly -all 
the i-ailroads in the United States. No prior 
invention is adduced as anticipating him ex- 
cept such as are found in pre-existing pat- 
ents. They were considered by the patent 
office on the granting of the reissue, and 
held to be of no effect, and the critical ex- 
amination to which they have now been sub- 
jected confirms that conclusion. 

The plaintiff is entitled to a decree for an 
injunction and an account of profits and an 
ascertainment of damages, in accordance 
with the prayer of the bill. 

D?or hearing on exceptions to .master's report, 
see 2 Fed. 702. For another case involving this 
patent see WnHams v. Boston & Albany R. Co., 
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WILLIAMS et al. v. The SEA GULL. 

[1 Gin. Law Bui. 37.] 

District Court, N. D. Ohio. 1876. 

District Couuts — Tebritokial Jurisdiction — 
Sales in Admiralty— Ordeus Out of Term. 

[1. The act of May 23, 1872 (17 Stat. 157), 
which directs that two terms of the district 
court for the Northern district of Ohio shall 
be held lu each year at Toledo, and the rules 
of court, entered pursuant thereto, fixing the 
time of said terms, and directing that actions, 
suits, and proceedings, commenced at Tole- 
do, should there be prosecuted to final judg- 
ment, execution, etc., operate to make the 
court, when sitting at Toledo, a distinct court 
from that which sits at Cleveland.] 

[2. The court sitting at Cleveland would 
have no jurisdiction to perform a judicial act 
m respect to a cause pending in the court at 
Toledo, and the same could onlv be done at 
the next stated term at Toledo.] 

[3. The purchaser of a vessel under an order 
of sale in admiralty, in a cause pending at 
Toledo, having previously purchased the libel- 
ant's decree, tendered to the marshal the 
amount of the costs and his receipt for the 
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■damages of the decree in payment of Ms bid. 
This was refused by the marshal, whereupon 
the purtiliaser upphed to tlie court then sit- 
ting at Cleveland for an order directing the 
marshal to accept the receipt or acquittance 
tendered, and make a conveyance of the ves- 
sel. Held, that such an order, made between 
terms of the court at Toledo, would be erro- 
neous, and subject to be set aside at the in- 
stance of any party holding a lien or 'claim 
against the vessel which he should seek to en- 
force against her proceeds.] 

[This was a libel by B. E. Williams and 
•others against the schooner Sea Gull. J Motion 
to order conveyances and distx'ibute proceeds. 

"WBriKBR, DJsti-ict Judge. A suit in ad- 
miraltj' was some time since commenced by 
process sued out of the clerk's office at To- 
ledo, which, at the December term, 1875, 
resulted in a decree against the Tessel, and 
an order that she be sold, and a writ of vendi. 
exponas was issued, and, as is the ordinary 
practice, the marshal commanded to pay the 
proceeds into court, there to remain until dis- 
posed of by the court by its order of distri- 
bution. The sale was duly made by the mar- 
shal, and the purchaser, who had become the 
purchaser and assignee of the libelant's de- 
•cree, tendered to the marshal the amount of 
the costs, and his receipt for the damages of 
the decree in payment of his bid. This was 
refused by the marshal, for the reason that 
it would not enable him to comply with the 
command of his writ, and because the pro- 
■ceeds in the registiy remain until they are 
distributed hy an order of the court, subject 
to be applied to the satisfaction of the claims 
or liens other than the decree of the libelants, 
if any such claims are interposed while the 
fund remains in court. Thereupon the pur- 
-ehaser tendered in the district court of Cleve- 
land his motion that the marshal be ordered 
to accept his receipt or acquitance of the de- 
cree so assigned to him, and to make to him 
& conveyance of the vessel so bj" him pm:- 
chased. Substantially, the purchaser asks 
the district court, sittuig at Cleveland, to 
make an order of the distribution of the pro- 
•ceeds of the sale of the vessel, during the 
vacation between the legal terms of the comi: 
a.t Toledo. 

Has this coui't, now sitting at Cleveland, 
jurisdiction or power to make such an order? 
The act of congress, approved February 10, 
18G3 [12 Stat. 657], dividing the state of Ohio 
into two judicial districts, provided that the 
circuit and district com'ts of the United States 
for the Northern district should be held in 
the cit5' of Cleveland. On the 23d of May, 
1872, congress enacted the following "statute: 
■"That there shall be two terms of the United 
States district court for the Northern district 
of Ohio, held in the city of Toledo, Ohio, in each 
' year from and after the passage of ttis act, 
the time and the length of the terms to be fixed 
by the judge of said court." In the execution 
of the power and duty thus imposed, the dis- 
trict judge, on the 20th of June, A. D. 1872, 
by a standing rule or order then made and 



entered, prescribed or "fixed" the "time" of 
said terms to be on the second Tuesdays of 
June and December of each year, respectively; 
leaving the length of each ta'm to be fixed 
at each term by adjournment At the same 
time, by a like standing rule, the judge or- 
dered "that the clerk of this court establish, 
and until the further order thereof maintain, 
an office in the city of Toledo, in which may 
be commenced actions, proceedings, and suits 
in such cases as are by law cognizable in 
this court in the Northern district of Ohio, ana 
that actions, proceedings, and suits so com- 
menced in said city of Toledo be there contui- 
ued and pi-osecuted to final judgment, decree, 
or order, and execution, in the same manner 
as they would be if commenced in the city 
of Cleveland." Thesfe mles and orders sQli 
remain in full force, a clerk's office has been 
established and maintained, and terms of the 
district court have accordingly been held at 
Toledo until the present time. 

Held: 1. That this statute and these stand- 
ing rules make the district court, when sit- 
ting at Toledo, a distinct court from the same 
com't when sitting at Cleveland. 

2. That, as the making of the order asked 
for in this case would be a judicial act, the 
court here has no power or jurisdiction to 
make it, and that it can only be done at the 
next stated term of the court at Toledo. 

3. That the making of such an order out of 
term would be erroneous, and subject to be set 
aside at the instance of any party holding a 
lien or claim against the vessel, Tvhich he 
should seek to enforce by petition against 
the proceeds, at any time before such pro- 
ceeds ax-e distributed by an order of the court 
regularly and legally made. 

4. That the standing order of the court re- 
specting the commencement and prosecution 
of suits in the district court of Toledo will be 
strictly enforced. 

The motion is refused. 
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WILLIAMS V. SINCLAIR. 

[3 McLean, 289.] i 

Circuit Court, D. Michigan. Oct. Term, 1843. 

Pleauisg— Bill of Pauticulars— Nonsuit, Set- 
ting Aside. 

1. Where a plaintifE is called on to furnish a 
bill of particulars, he is limited in his proof 
to the items thus made out. 

[Cited in brief in Carroll v. Paul,' 16 Mo. 
228. Cited in Nichols v. Poulson, 6 Ohio, 
308.] 

2. If the bill be found to be erroneous, after 
the jury to try the case are empannelled, the 
plaintiff will have to suffer a nonsuit. 

1 [Reported by Hon. John McLean, Circuit 
Justice.] 
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3. A nonsuit will be set aside, in the discre- 
tion of the court, where justice requires it. 

4. If there has been surprise, or the plaintiff 
has equity, the nonsuit will be set aside. 

At law. 

Ml". Bates, for plaintiff. 

Goodwin & Collins, for defendant. 

McLean, circuit Justice. This action of as- 
sumpsit is brought on the following state of 
facts: The defendant Tsras county treasurer 
in 1840, and as such made sales of lands at 
public auction, returned as non-resident land 
for non-payment of the taxes for the year 
1837. At the sale, the plaintifC purchased a 
large number of tracts, on which he paid 
several thousand dollars, and received from 
the defendant, for each tract, the usual cer- 
tificate of sale. The defendant, it is alleged, 
added several illegal items to the tax charges, 
and included them in the aggregate sum for 
Tvhieh each tract was sold, thereby, as the 
plaintiff insists, rendering the sale illegal and 
void. Of the sums thus received the defend- 
ant paid over to the county the tax and in- 
terest, and retained the illegal charges; and 
this action is brought to recover the amount 
thus illegally exacted. 

On the trial, the plaintiff having served the 
defendant -with a bill of particulars, discov- 
ered that the items "were erroneously put 
down, submitted to a nonsuit, -with leave to 
move to set it aside. And now that motion 
is made. 

This motion is addressed to the discretion 
of the court. Where a plaintiff has suffered 
a nonsuit, through gross carelessness, or 
where it is manifest from the ti'ial that he is 
without merits, the court will not set aside 
the nonsuit. And in this respect, it comes 
under the rule applicable to a motion for a 
new trial. But where the plaintiff has been 
sui*prised, or where it is clear that he has 
merits, the nonsuit will be set aside. This 
will be done on both grounds, for the pur- 
poses of justice. As the court usually re- 
quires .the plaintiff to pay, at least, the costs 
of the trial, if not all the costs that have ac- 
crued, no hardship is imposed on the defend- 
ant. If the defendant acted fraudulently, as 
Alleged, in charging illegal items, as a part 
of the tax, which items he retained and did 
lot pay over to the county or state, it is not 
^lear that the plaintiff may not recover the 
?» mount. He cannot recover the illegal items 
from the owner of the land, as the owner 
can only be charged with the tax imposed by 
law. The county or state never having re- 
ceived the items, cannot be called on to re- 
fund them; and the defendant having re- 
ceived them without authority of law, may 
be compelled to account to the plaintiff. At 
least the facts show, that the plaintiff has a 
prima facie case. 

The nonsuit is set aside, on the plaintiff's 
paying the costs of the term. 
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AVILLIAMS (SMITH v.). See Case No. 13,- 
127. 

WILLIAMS (SOHIBR v.). See Cases Nos. 
13,159 and 13,160. 

WILLIAMS (STEVENS v.). See Cases Nos. 
13,413 and 13,414. 

WILLIAMS (STOWELL v.). See Case No. 
13,515. 
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WILLIAMS V. SUFFOLK INS. CO. 

[3 Sumn. 270; i 1 Law Rep. 153; 1 Hunt, 
Mer. Mag. 159.] 

Circuit Court, D. Massachusetts. May T^erm^ 
1838. 

Jdeisdiction op Courts — Qcestioss in Dispute 
WITH I'ouEiGS Nation — Wovekeignty of Tek- 
BiTOiiT— Revolutionaky Goveunments — Ship- 
ping — AuTHOKiTr OF Master — Seizure by 
usuhped aothokitt — recapture — salvage — 
Insurance — Abandonment. 

1. Where a dispute exists between two inde- 
pendent countries, as to the right of sovereign- 
ty over a particular territory, the courts of 
justice of each country are bound to consider 
the claim of their own government as rightful, 
and are not at liberty to discuss the question 
who is the rightful sovereign, it being a subject 
of political and diplomatic negotiation, and 
not of judicial cognizance. 

[Cited in Luther v. Borden, 7 How. (48 U. 

S.) 57; In re Cooper, 143 U. S. 503, 12 Sup. 

Ct. 460.J 
[Cited in Re Gunn, 50 Kan. 232, 32 Pac. 

954.] 

2. Therefore, where the question, whether the 
government of Buenos Ayres had sovereign ju- 
risdiction over the Falklands or not, was In 
dispute between the United States and Buenos- 
Ayres, and the United States maintained that 
it was not: it was held, that the American 
courts were bound by the acts of its own gov- 
ernment; and that, consequently, a condemna- 
tion of an American ship by a Buenos Ayrean 
tribunal, for illicit trade with the Falkland 
Islands, was illegal, and void for want of ju- 
risdiction. 

3. The Falkland Islands were formerly a 
part of the vice-royalty of La Plata, or at least 
were so claimed by Spain; and the government 
of Buenos Ayres (a new revolutionary govern- 
ment) has no right to assert sovereignty over 
them, unless those islands have been acknowl- 
edged to be within its territorial jurisdiction. 

4. Semhle, that the master of a ship is not 
absolutely bound to break up his voyage upon a 
usurped authority, and an illegal threat of a 
foreign government to confiscate the ship and 
property, if he persists in carrying ou the voy- 
age. He may exercise his discretion ou the 
subject; and is not guilty of barratry, or gross 
misconduct, in persisting in the voyage, even 
though the ship should be seized and condemn- 
ed therefor. 

[Cited in Orient Mut. Ins. Co. v. Adams, 12S 
U. S. 73, 8 Sup. Ct. 71.] 

5. If a ship is seized under such usurped au- 
thority, and recaptured by the crew, they are 
entitled to salvage; and the decree of an Ameri- 
can court in rem will be deemed conclusive on 
the right, unless fraud is shown. 

[Cited in brief in Ellicott v. Alliance Ins. Co., 
80 Mass. 319.] 

6. Where, in consequence of such an illegal 
seizure, and recapture, the voyage is lost, the 
owners may abandon for a total lo'ss. 

1 [Reported by Charles Sumner, Esq.] 
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7. If the immediate cause of a loss is a peril 
insured against, it is no defence, that It was re- 
motely caused by the negligence of the master 
or crew. 

8. On commercial questions, the courts of the 
United States are not bound by the decisions 
of the state courts. 

[Cited in Gloucester Ins. Co. v. Younger, 
Case No. 5,487; Greely v. Smith, Id. 5,- 
750.] 

Assumpsit on a policy of insurance, dated 
the 19th of August, 1830, whereby the plain- 
tiff caused to be Insured by the defendant, 
for nine per cent, per annum, premium, Tvar- 
ranting twelve per cent "lost or not lost, 
forty-nine hundred and nineteen dollars, on 
fifteen sixteenths of schooner Harriet, and 
eighteen hundred and seventy-five dollars on 
board said vessel, at, and from Stonington, 
(Connecticut), commencing the risk on the 
12th day of August instant, at noon, to the 
Southern Hemisphere, with liberty to stop for 
salt at the Cape , de Verd Islands, and to go 
round Cape Horn, and to touch at all islands, 
ports, and places, for the purpose of taMng 
seal, and for information and refreshments, 
with liberty to put his skins on board of any 
other vessel or vessels until she returns to 
her port of discharge in the United States. It 
being understood, that the value of the in- 
terest hereby insured, as it relates to this in- 
surance, is not to be diminished thereby. It 
is understood and agreed, that if the Harriet 
shall not proceed south-easterly of Cape Horn 
on a voyage toward the South Shetland Is- 
lands, and there be no loss, then the premium 
is to be six per centum per annum, the as- 
sured warranting only nine per cent" "Ves- 
sel valued at five thousand dollars, outfits 
valued at two thousand dollars. There was 
a similar policy underwritten by the defend- 
ants for the plaintiff, on the same day for the 
like voyage in all respects, of thirty-five hun- 
dred dollars, on the schooner Breakwater, and 
two thousand dollars on outfits on bpard, at 
the same premium; the vessel being valued at 
thirty-five hundred dollars, and the outfits at 
two thousand dollars; upon which also an ac- 
tion was brought. The declaration upon each 
policy averred a total loss, by the seizure and 
detention of one Lewis Vernet and other per- 
sons, pretending to act by the authority of 
the government of Buenos Ayres, with force 
and arms. The causes came on to be heard 
together by the court, upon certain facts and 
statements agreed by the parties. It ap- 
peared from these facts and statements, that 
both of the vessels insured were bound on a 
sealing voyage, and proceeded to the Falk- 
land Islands in pursuance thereof, and were 
there both seized by one I^ewis Vernet, act- 
ing as governor of .those islands, under the 
appointment and authority of the government 
of Buenos Ayres. The Harriet was seized on 
the 30th of July, 1831, and was subsequently 
carried hy the captors to Buenos Ayres, where 
certain proceedings were had against her in 
the tribunals and under the sanction of the 
government of Buenos Ayres. She has never 
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been restored to the defendants; but has been 
condemned for being engaged in the seal 
trade at the Falkland Islands. The Break- 
water was seized at the islands, on or about 
the 18th day of August, 1831, and was after- 
wards recaptured by the mate and crew, 
who remained on board, and was by them 
brought home to the United States; and after 
her arrival, was libelled for salvage in the 
district court of Connecticut district, and sal- 
vage was awarded of one third part of the 
proceeds of the vessel and property. Copies 
of the orders and decrees of the court of 
Buenos Ayres respecting the seal fisheries; 
of the appointment of Yernet as governor of 
the Falkland Islands; of the proceedings 
against the Harriet; of the correspondence of 
the American government with the Buenos 
Ayrean government respecting those seizures, 
and the claims of the Buenos Ayrean gov- 
ernment to the jurisdiction of the Falkland 
Islands, were produced and read de bene esse 
in the case. 

C. G. Loring, for plaintiff. 
Theophilus Parsons, for defendant 

STORY, Circuit Justice. I do not think 
it necessary, in the present cases, to examine 
many of the points made by the learned, coun- 
sel on either side; because, in my judgment, 
the whole controversy turns upon a point, 
which, if decided in favor of the plaintiff, 
wiU render the examination of all others 
wholly unimportant The government of 
Buenos Ayres insists, that the Falkland Is- 
lands constitute a part of the dominions with- 
in its sovereignty, and, consequently, that it 
has the sole jurisdiction to regulate and pro- 
hibit the seal fishery at those islands, and to 
punish any violation of its laws by a confisca- 
tion of the vessels and property engaged 
therein. On the other hand, the American 
government insists, that the Falkland Islands 
do not constitute any part of the dominions 
within the sovereignty of Buenos Ayres; and 
that the seal fishery at those islands is a 
trade free and lawful to the citizens of the 
United States, and beyond the competency of 
the Buenos Ayrean government to regulate, 
prohibit, or punish. The controversy is still 
undisposed of by the two governments, each 
maintaining its own claims and pretensions, 
and neither admitting the claims or preten- 
sions of the other. In this state of the diplo- 
macy between the two countries, while the 
whole matter is in contestation between 
them, or, as we may say, flagrante lite, the 
question is, whether it is competent for this 
court to reexamine and decide, in its judicial 
capacity, upon the claims and pretensions of 
the two governments, and thus to interpose 
its positive umpirage to settle the matters in 
dispute, at least to the extent required for 
the proper adjudication of the cases now be- 
fore it 

My judgment is, that this court possesses 
no such authority; and that it is bound up by 
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the doeti-iues and claims insisted on by its 
own government, and that it must take tliem 
to be rightful, until the contrary is established 
by some formal and authorized action of that 
government. It is very clear, that it be- 
longs exclusively to the executive department 
of our government to recognise, from time 
to time, any new governments, which may 
arise in the political revolutions of the world; 
and until such new governments are so rec- 
ognised, they cannot be admitted by our 
courts of justice to have, or to exercise the 
common rights and prerogatives of sovereign- 
ty. This doctrine was fully recognised by the 
supreme court of the United States, in Gels- 
ton V. Hoyt, 3 Wheat. [16 U. S.] 246, 324^ as 
indeed it had been before, in City of Berne 
y. Bant of England, 9 Ves. 347; Dolder v. 
Bank of England, 10 Ves. 353, 11 Ves.. 583; 
and The JIanUla, Edw. Adm. 1. Now, be- 
fore the revolution in South America, it 
seems to be historically true, that the Falk- 
land Islands were, if they were under the 
positive dominion of any power, a depend- 
ency of Spain, under the vice-royalty of La 
Plata. When Buenos Ayres separated itself 
from the government of Spain, it might have 
claimed the sovereignty also of the Falkand 
Isands as an appendage to its own domin- 
ions. But that claim, unless enforced by 
an actual possession, and a full recognition 
by other nations, could, in no just sense, be 
deamed to give a fixed title. Buenos Ayres 
has undoubtedly been recognized by the gov- 
ernment of the United States as an independ- 
ent government; but that recognition can by 
no means be extended to an admission of its 
title to the sovereignty of the Falkland Is- 
lands, unless some act of the government can 
be shown, which carries it " to that extent. 
None such is shown; none such is pretended. 
On the contrary, our government has expressly 
denied the sovereignty of Buenos Ayres over 
those islands, while it has admitted its terri- 
torial sovereignty on the continent of South 
America. And, upon the principle already ad- 
verted to, ,a principle well founded in the ac- 
knowledged doctrine of the law of nations, the 
Falkland Islands must be deemed to belong to 
their old sovereignty (whatever it might be), 
until the title of Buenos Ayres has been ad- 
mitted by our government This short view of 
the matter seems to me to dispose of the main 
subject in controversy; for if Buenos Ayres 
had no legitimate sovereignty over those is- 
lands, the act of seizure of the Hai-riet and the 
Breakwater was a gross usurpation; and the 
decree of its tribunals upon the subject of the 
seizure of the Harriet was a mere nullity, ut- 
terly unfounded in point of jurisdiction. 

But I wish to add a word or two more on this 
subject, upon a prmciple somewhat broader in 
its extent, and equally applicable to, and de- 
cisive of, the merits of this case. It is, that 
this court, in its judicial character, cannot en- 
tertain political questions of this nature; or set- 
tle the rights and claims, as to territory and 
sovereignty, in controversy between us and for- 



eign nations. On the contraiy, this court is 
bound, so far as its own functions are con- 
cerned, to act upon the ground, that the claims 
of our government, and its assertions of its 
rights in this respect are correct. "Omnia rite 
acta." It might othei-wise happen, that the ex- 
traordinary spectacle might be presented, of the 
courts of a country, disavowing, and annulling 
the acts of its own government in matters of 
state, and political diplomacy. The tine doc- 
trine on this subject was laid down by the su- 
preme court of the United States in Foster v. 
Neilson, 2 Pet. [27 U. S.] 253, 307, and it was 
fully acted upon at the last term of that court, 
in the case of Garcia v. Lee, 12 Pet [37 U. S.] 
511. 

Upon these grounds, this court must hold 
both of these seizures unlawful, and. therefore 
the plaJntifE is entitled to recover, as for a total 
loss, in the case of the Harriet 

In regard to the Brealcwater, there is no pre- 
tence to say, that there has been a total loss, 
for which the imdei-writers are responsible. 
Upon the recapture the voyage was capable of 
having been performed; at least, the contrary 
is not established. The only question, which 
remains is, whether the underwriters are re- 
sponsible for the salvage decreed by the dis- 
ti'ict court of Connecticut I am of opinion, 
that they are.— In the first place, the decree, 
upon the principles established in Geiston v. 
Hoyt, 3 Wheat [16 U. S.] 324, 311 to 322, is 
conclusive, that the salvage was due and prop- 
erly awarded; and that decree, there being 
no pretence of any fraud, is not re-examin- 
able in this collateral proceeding. In the next 
place, if that decree were re-examinable, here 
is no question, that it was rightfully a case 
for salvage; for the recapture saved the ves- 
sel and outfits from an imminent peril of con- 
demnation. The conduct of the Buenos Ayre- 
an government clearly shows that. there was 
imminent danger of confiscation of the prop- 
erty; and not tie less so, because, in the 
view of our government the seizure was un- 
lawful; since Buenos Ayres" insisted upon it, 
under a claim of rightful sovereignty, to en- 
force a suppdsed violation of that right. The 
principles decided by the supreme court in 
Talbot V. Seeman, 1 Cranch [5 U. S.] 1, fully 
sustain this claim for salvage. 

I have not thought it necessary to (Uscuss at 
large the points suggested by the leai*ned coun- 
sel for the defendants, that the loss was oc- 
casioned by the barratiy or gross negligence 
of the master of the Harriet, hi ca]p.*ying on 
the seal fisheries at the Falkland Islands, aft- 
er the alleged wai-ning given to mm by Gov- 
ernor Vernet. Assuming that such a warning 
was given, I do not think that it could in the 
present case change the rights of the defend- 
ants. There is no ground for deeming the 
master's conduct to be baixatry; for it was 
not any fraudulent violation, or wilful aban- 
donment of his duty to the owner. As to the 
point of gross negligence, not amounting to 
fraudulent conduct if such a case were made 
but it would not help the defence. It has 
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been repeatedly settled by the supreme court 
of the United States, that if the immediate 
cause of a loss is a peril Insured agamst, it is 
no ground of defence, that it was remotely 
caused by the negligence of the master or 
orew; the rule being, "Causa proxima, non 
remota speetatur." See Patapseo Ins. Co. v. 
Coulter, 3 Pet. [28 TJ. S.] 222; Columbian Ins. 
Co. of Alexandria v. Lawrence, 10 Pet. [35 
U. S.] 507; Waters v. Merchants' LouisviUe 
Ins. Co., 11 Pet [30 U. S.] 213. This doctrine 
being founded, not upon local law, b'ut upon 
the general principles of commercial law, 
would be obligatory upon this court, even if 
the decisions of the state court of Massachu- 
setts were to the contrary; for upon commer- 
cial questions of a general nature, the courts 
of the United States possess the same gen- 
eral authority, which belongs to the state tri- 
bunals, and are not bound by the local de- 
cisions. They are at liberty to consult their 
own opinions, guided, indeed, by the greatest 
deference for the acknowledged learnmg and 
ability of the state tribunals, but stiU exer- 
cising then" own judgment, as to the reasons, 
on which those decisions are founded. But I 
do not understand, that the supreme court of 
Massachusetts has adopted any positiye doc- 
trhie inconsistent with the principles of the 
maxim above stated. On the contrary, in Del- 
ano v. Bedford Ins. Co., 10 Mass. SiT, 35i, 
that learned court fully recognised the rule, 
that the immediate, and not the remote, cause 
of a loss was to be regarded in policies of in- 
surance. I am aware of the decision of the 
same court, in Cleveland v. Union Ins. Co., 8 
Mass. 308; but considering, that the ultimate 
decision was made by a minority of the court, 
(Mr. Chief Justice Parsons and Mr. Justice 
Thacher not sitting, and Mr. Justice Sewall 
dissenting) it can hardly be considered as a 
satisfactory authority. See, also, iSllery t. 
New England Ins. Co., S Pick. 14, 22. 

But if the law were otherwise, nothing but 
very gross and criminal negligence of the mas- 
ter would bring the case within the category 
of the argument. Now, here is the case of a 
trade lawful, as I am bound to maintain, to 
American citizens, and rightfully carried on 
by them. Under such circumstances, and es- 
jiecially taking into consideration the past un- 
interrupted state of that ti-ade, it seems too 
much to say, that a mere fear of molestation 
in the trade would, have justified the master 
in breaking up the voyage. The underwriters 
were bound to know the ordinary penis of the 
trade, as much as the o^^^ler of the ship; and 
they took upon themselves the ordinary risks, 
arising from the known claims and decrees 
of the Buenos Ayrean government, known, I 
am to presume, as much to one party to the 
insurance, as to the other, I cannot say, that 
the master did not exercise a fair and rea- 
sonable discretion; or that his conduct was 
marked with such rashness, precipitation, and 
gross negligence, as to amount to a desertion 
of his proper duty, or to exonerate the under- 
writers from their liability. He appears to 
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have acted with good faith, under a sense of 
duty, and in a lawful manner, in the main- 
tenance of the rights of his country. Assum- 
ing that he had knowledge of the threats of 
Governor Vemet to make a seizure, if he per- 
sisted in pursuing tlie seal fishery at the Is- 
lands, he might have deemed it, and undoubt- 
edly did deem it, a mere brutum fulmen, a 
threat, intended for intimidation, and not foi^ 
execution; and the more so, because it was 
a gross usurpation of jurisdiction and sover- 
eignty. Indeed, it is a very grave question, 
whether a master is bound, to abandon his- 
legal rights, and to submit to an unjustifiable 
exercise of illegal authority; and whether, if,, 
in consequence of his refusal, a seizure, mani- 
festly unlawful, should take place, whereby 
the vessel is lost, the underwriters would be- 
discharged, even though -the master might by 
a more prudent course, and by abandoning- 
the voyage, have avoided the seizure. At 
present I incline strongly to the opinion, that 
he is not, in such a case, bound to abandon 
his legal rights, unless, indeed, his conduct 
would amount to a criminal departure from 
duty. The case of Sewell v. Royal Exchange- 
Assur. Co., 4 Taunt, 850, appears to me fully 
to support^ this doctrine. In that case, ther 
master refused to submit to what was deem- 
ed an illegal order of the governor of St. :Mich- 
aels, and his vessel was seized and condemned 
therefor; and that was the cause of loss 
averred in the declaration. On that occasion 
Lord Chief Justice Gibbs, speakuig for the 
court, said: "We think each party stands on 
his strict rights; and we are now to consider 
the strict point of law, not the question, 
whether it would have been more prudent in 
him, the master, to go to Tercera (according- 
to the order), but whether he acted bona fide. 
We do not, however, quite agree with the de- 
fendants on the question of imprudence. But 
it is for the underwriters to shew, that the- 
owners did something, which made it legal 
for the Portuguese to seize and condemn the 
^;essel. And unless the seizure is legalized by 
any illegal act done on the part of the owners- 
by the captain, the seizure is illegal, as we 
think, that here it is, and the assured is en- 
titled to recover." There is great good sense 
in this doctrine; and I do not well see, how, 
iipon any other rule, a master could safely act 
either for himself, or for his owners, m emer- 
gencies of this sort. If, upon every threat of 
illegal violence or seizure, he were bound to 
abandon his voyage, or the legal rights of the 
owner, there would be an end of all seeuritj' 
to trade and commerce. It seems to me, there- 
fore, that upon principle there is great reason 
to hold, if the loss is occasioned by the illegal 
act of a foreign government, it is a loss with- 
ia the perils of the policy, even though it 
might have been avoided by the master by a 
different course of conduct, if his actual con- 
duet was bona fide, in furtherance of the ob- 
jects of the voyage, and in pursuance of his 
duty to his owners. 
Upon these considerations my judgment is,. 
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that the plaintiff is entitled to recover for a 
total loss in the case of the Harrier, una for a 
partial loss (i. e, the salvage,) in the case of 
the Breakwater. 

[NOTE. As the judges were opposed in opin- 
ion, the cause was certified to the supreme 
court, where it was held that, Inasmuch as 
the American government insisted that the 
Falkland Islands do not constitute any part of 
the dominions of Buenos Ayres, the action of 
the American government on this subject is 
binding on the circuit court, and that the 
plaintiff is entitled to recover for the loss of 
the Harriet 13 Pet. (38 U. S.) 415. 

[For hearing upon the report of the assessor 
who was appointed to report whether there 
was a necessity for the loss of the Breakwater, 
see Case No. 17,739.] 

Note [from 1 Law Kep. 153]. The case of 
Cleveland v. Union Ins. Co., '8 Mass. 808, was 
never retried; but the loss was paid by the 
underwriters, it naving been understood that 
Mr. Chief Justice Parsons expressed a decided 
opinion against the underwriters, and recom- 
mended a settlement. 
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WILLIAMS et al. v. SUFFOLK INS. 00. 

[3 Sumn. 510; i 2 Law Rep. 76.] 

Circuit Court, D. Massachusetts. May Term, 
1839. 

Marise Issura:nce — Breaking Up of Voyage — 

Captdbb and Beoaptcre— Sale for Sai.vagb 

—Total Loss— Genebal Averagb. 

1. A ship on a sealing voyage visited the 
Falkland Islands, where the master, with the 
second mate and four of the best men, were 
captured by Lewis Vernet, acting governor of 
those islands. The ship itself was also seized, 
and, after being in the hands of the captors 
two or three days, was recaptured by the mate 
and part of the crew remainiug on board, who 
brought her home, and libelled her for salvage. 
Held, that from these events there was a loss 
of the voyage from necessity, so that the un- 
derwriters were liable as for a constructive to- 
tal loss. 

[Cited in Gates v. Madison Co. Mut. Ins. 
Co., 5 N. Y. 479.] 

2. The necessary sale of a vessel in the course 
of a voyage to defray salvage creates of itself 
a total loss of the vessel for the voyage. 

3. Where the object of the voyage is entirely 
defeated, and the vessel is obliged to return 
home, it cannot be treated as a case of a voy- 
age to a port of necessity for repairs, but there 
is a total loss. 

4. No loss or expense is to be considered as 
general average, and so applied in making up a 
loss, unless, in the first place, it was intended 
to save and preserve the remaining property, 
and unless, in the second place, it succeeded in 
doing so. 

[Cited in The Joseph Farwell, 31 Fed. 845; 
The L'Amerlque, 35 Fed. 838.] 

5. The expenses and charges of going to a 
port of necessity to refit can properly be a gen- 
eral average, only when the voyage has been, 
or might be resumed. But the doctrine does 
not apply, if the voyage has been abandoned 
from necessity. 

This was a case upon a policy of insurance, 
which had been heard before [Case No. 17,- 
738], and now came on upon the report of 

1 [Reported by Charles Sumnei-, Esq.] 



Willard Phillips, Esq., an assessor appointed 
to report the facts, whether there was a loss 
of the vessel insured, the Breakwater, from 
necessity. The assessor made Ms report in 
substance as follows: By the policy, the 
plaintiff was insured $3,500 on the Break- 
water, and ?2,000 on outfits at and from 
Slonington, commencing the risk on the 12th 
of August, 1830, to the Southern hemisphere 
for a seah'ng voyage, with liberty to put skins 
on board of any other vessel "until she re- 
turns to her port of discharge in the United 
States. It being understood, that the value 
of the interest hereby insured, as it rdates 
to his insm-anee, is not to be diminished there- 
by." At the end of the first season— about 
March, 1831, the Breakwater visited the Falk- 
land Islands, within the liberty given in poli- 
cy, and for purposes connected with the voy- 
age. The captain, with the second mate and 
four of the best men, and a seal boat, were 
captured by Lewis Vernet, acting governor 
of those islands. The schooner was also cap- 
tured or seized, and after being in the hands 
of the captors two or three days, was recap- 
tured by the mate and part of the crew re- 
maining on board, who brought her home. 
After her arrival she was libelled for salvage 
in the district court of Connecticut, and sal- 
vage was awarded of one-third part of the 
proceeds of the vessel and property. 

In regard to a total loss by the breaking 
up of the voyage, the mate testified explicitly, 
that the capture deprived the Breakwater of 
the following requisities for prosecuting the 
voyage: (1) A navigator, he being the only 
one after the detention of the captain, and it 
being necessary that there should be two at 
least on board, one to go out with the boats, 
the other to remain with the vessel, and. he 
had no certain means of finding another navi- 
gator short of returnmg to the United States, 
if he had proposed still to prosecute the voy- 
age. (2) The best men had been taken out 
and detained, and he could not procure other 
suitable hands to supply their places with- 
out returning to the United States, it being 
requisite that a vessel should have a certain 
number of men skilled in this kind of voj'- 
ages. (3) The loss of the muskets, the method 
of killing the fur seals of late years being 
by shooting, for the most pari, or, at least, 
in a great part, and that a vessel is not equip- 
ped for such a voyage without a supply of 
muskets and ammunition.. These he supposed 
he might have obtained short of the United 
States, had he been otherwise prepared and 
disposed to pm-sue the voyage. (4) Loss of 
seal boat with the captain, which he could 
not have replaced short of the United States, 
and a vessel with one seal boat only would 
not be fit to prosecute this species of sealing, 
and could not prosecute it to any advantage, 
or with any safety, since two boats always go 
in company to render each other assistance 
in ease of accident. (5) Another reason for 
not prosecuting the voyage was the danger 
of being captured by Vernet, who then had 
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at his command three vessels,— a part, or all, 
of wMcIj he had captured,— and seventy or 
eighty men. (6) The loss of the ship's papers 
by the capture was one objection to prose- 
cuting the voyage, though the mate was of 
■opinion, that, as it was a time of peace, this 
objection would not of itself have been con- 
clusive. (7) He could not prosecute the voy- 
age without coming home to refit, and lie 
■could not come home to refit without losing 
the sealing season. 

Upon these facts the assessor reported that, 
by reason of the capture, there was a loss 
of the Breakwater by necessity. 

Charles G. Loring, for plaintiffs. 
Theophilus Parsons, for defendants. 

STORY, Circuit Justice. It appears to me, 
that the assessor is right in the conclusion, 
which he has drawn, that there was a loss 
of the voyage by necessity, from the capture 
and other events stated in his report. I can- 
not treat this as the case of a voyage to a 
port of necessity for the mere purpose of new 
equipments and repairs to resume the voyage; 
but there was a total loss of the voyage itself. 
The sealing season was lost The vessel was 
compelled to return home. A new master and 
crew were to be hired, and to be hired upon 
new terms, exactly as if a new voyage was 
commenced. New outfits were required, and 
to be useful they must be co-extensive with 
the whole period of the new voyage. Besides, 
the vessel was liable to, and was libelled, and 
sold for, salvage. That sale put an end at 
once to the original ownership and voyage; 
for after the sale it was utterly impossible 
to resume the voyage insured. New interests, 
new rights, and new parties had intervened. 
The necessary sale of a vessel in the course 
of a voyage to defray salvage creates of It- 
self a total loss of the vessel for the voyage; 
and in a case like the present, there was 
thereby a total loss of the voyage also as to 
the outfits insured. 

The question, therefore, of general aver- 
age, which might arise, if the voyage to 
Stouington were a mere voyage to a port of 
necessity to refit and resume the original 
voyage, does not in my judgment become ma- 
terial to be considered. General average can 
only arise,- where the sacrifice has been made 
for the common benefit, and has accomplished 
the object. The expenses and charges of 
going to a port of necessity to refit can 
properly be a general average only when the 
voyage has been, or might be, resumed. If 
it has been abandoned from necessity, then it 
is not a case for the application of the doc- 
trine. The present case must be treated upon 
the basis of a constractive total loss by the 
perils insured against, where there has been 
a^ due abandonment to the underwritei'S. 

As I understand the policy, the value in- 
sured upon the outfits is to continue undimin- 
ished during the whole voyage; that is to 
say, it is to be treated as a case where the 



outfits are valued at the sum insured for the 
whole voyage, without, any regard to their 
diminution by waste, or by consumption, or 
by the transshipment of any of the seal skins, 
the product of the enterprise, in any other 
vessel dming the voyage. I do accordingly 
confirm the report of the assessor, and recom- 
mit the report to him, with directions to as- 
certain and report the amount due to the 
plaintiffs, upon the basis of a constructive 
total loss of tlie Breakwater, and her outfits 
during the voyage. 



Case No. 17,740. 

WILLIAMS et al. v. The SYLPH. 

[2 Betts, D. C. MS. 49.] 

District Court, S. D. New York. Sept. 21, 
1841. 

Babratet — Seamen's 'Wages— Share is Profits 

OP WUEOKING— BaRRATKY OP MASTER. 

[1, The carrying ofE of a vessel, by her mas- 
ter, after her o-w'ner's death, to a port of a 
state other than that of the owner' residence, 
is an act of barratry, even if it be for the 
purpose of delivering her to persons supposed 
to be the owner's heirs, for it is to be presumed 
that the laws of the owner's domicile make 
provision for the proper disposal of the prop- 
erty.] 

[2. In such case the right of one claiming a 
lien for wages is to be determined on the same 
principles as if the libel were filed in a court of 
the owner's domicile.] 

[3. A mariner who shipped on a licensed 
wrecking vessel, under contract to receive com- 
pensation only by a share of the profits, ac- 
quires no right to wages by the fact that, on 
the owner's death, the vessel is carried off to a 
foreign port by the master, even if contrary to 
the mariner's will; and, if no profits were 
made, he can recover nothing from the ship.] 

[4. Nor could a promise of the master to 
malce reasonable compensation give the mari- 
ners anj' claim, as against the owner, it be- 
ing notorious tnat he was committing a gross 
fraud and wrong against the owners in going 
ofE with the vessel.] 

[This was a libel by Charles Williams and 
other's agamst the schooner Sylph to recover 
wages.] 

PER CURIAM. The vessel was employed 
under a license as a wrecker on the coast of 
Florida, and the libellants shipped on board at 
Indian Key, or Key West, under engagements 
to be compensated by shares of the earnings of 
that business. While the vessel was off the 
reefs, pursuing her business, the master, as it 
is alleged by Hie libellants, without their con- 
sent, and in violation of their rights,' abruptly 
and tortiously left the cruising station, and 
brought the vessel to this port. It is also aver- 
red, in aggravation of damages, that the libel- 
lants were put upon an insufficient allowance 
of provisions on the passage, and were dis- 
charged on the arrival of the vessel here, with- 
out payment of their wages, or any means of 
support being provided them. The libellants 
claim wages for the full period of then' contract, 
etc 
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The vessel was the propei"ty of Jacob House- 
man, a resident at Infjian Key, where he died 
some time the last spring. He left a wife (but 
no ehildi-en) residing at that place, and a father 
and brothers residing at Staten Island, in this 
state. The exemplification of a record of a 
testamentai-y paper from the county comi; of 
Monroe county, in the territoiy of Florida, was 
produced on the hearing to prove the bequest 
of this vessel to the widow of Jacob Houseman, 
and also letters testamentary, granted her by 
the same court, to adnanister as executrix upon 
the estate of her husband. These papers were 
objected to as not authenticated by competent 
evidence. It is not necessary to discuss or de- 
cide this question of evidence, because, by the 
principles of universal law, the disposal of the 
vessel as part of the personal estate of the de- 
ceased must be in correspondence with the law 
of his domicile. Story, Confl. Laws, pp. 312, 
313, e. 9. Whether the will of Jacob House- 
man made a vaUd bequest of this vessel to his 
widow, or, if not, who is entitled to it by in- 
heritance, are questions, therefore, which are 
governed by the laws of Florida, and not those 
of New York; and those questions are to be 
disposed of as if brought to adjudication before 
a court of that tenitoiy. 1 Story, Oonfl. Laws, 
p. 403, c. 12. 

The evidence offered, and the reasoning upon 
that evidence, tending to show that the vessel 
was brought off by the master for the purpose 
of delivering her up to the father and brother 
of Jacob Houseman, in this state, as entitled, 
to her by inheritance, could be of no avail, even 
if it was proved that the act was done at the 
instance of those persons. The act would be 
tortious in respect to the change of property, 
and no right to wages would accrue thereby 
that did not exist or arise upon considerations 
independent of it, because there is no proof 
that the father would be heir to the deceased 
son by the laws of Florida, and none that the 
inheritance would descend to brothers, and ac- 
cordingly the court cannot presume any inter- 
est, in the Housemans residing here, in this 
vessel, or regai'd any implication tending to 
show that the master acted under their author- 
ization in bringing her out of her home jm-is- 
dietion. The claim to wages cannot, accord- 
ingly, be supported upon any supposed employ- 
ment of the Housemans here ia derogation of 
the authority and interests of the owner in 
Florida. As, therefore, the propei-tj' in this 
vessel is detenninable solely by the law of the 
late owner's domicile, and as it is to be pre- 
sumed that suitable provision is there made for 
its possession and disposal, the demand of the 
Ubellants now in suit against it is to be exam- 
ined, in respect to the act of bringing her away, 
as if prosecuted in that jurisdiction, or the same 
as if defended here by a claimant having a 
right to the propexty clear of all exception. 

If the vessel was, carried off by concert with 
the crew, or their consent, the act would be 
equally barratrous with respect to the marinars 
as the master, being a fraudulent act commit- 
ted jointly by aH, in prejudice of the owners 



of the vessel. Abb. Shipp. 138, § 2; [Patapsco 
Ins. Co. V. Coulter] 3 Pet. [2S U. S.] 222; [Co- 
lumbia Ins. Co. of Alexandria v. Lawrence] 10 
Pet. [35 U. S.] 517; [Waters v. Merchants 
Louisville Ins. Co.] 11 Pet. [36 U. S.] 221. 
Services rendered in a willful deviation or 
brealcing up of the voyage can afford no founda- 
tion for a claim of wages by any one taking- 
part' in such act. Supposing the sailors free of 
aU intentional agency in the transaction, and 
that the act of the master was a fraud upon 
them" equally as upon the owner, is the vessel 
still liable to them for their services? There 
would be much greater difficulty in discharging- 
the ship from such claim in cases of ordinary 
hiring; for, although the engagement may be 
for a specific voj'age, and the vessel be by the 
master immediately run upon one totally va- 
riant from it, yet, as the seamen have no con- 
trol in the navigation of the vessel, are usually 
in no way consulted, and are not supposed to 
know anything on the subject, their equities 
might well be regarded as continuing unaffected 
by such proceeding of the master, and tlie lien 
be preserved to them notwithstanding the bar- 
ratrous conduct of the master.- The present 
ease is distinguishable from that of an ordinaiy 
hiring in this great particulai': that the libel- 
lants, shipping for shares, have no specific lien 
on the vessel until the earning of the vessel are 
ascertained and liquidated. 

In the common case of a contract with 
sailors, a violation tly the master, either in 
withholding from the men the employment 
engaged for, or in putting them upon a dif- 
ferent service, the court may still regard it 
as continuing in force for the benefit of the 
seamen, and give them the; same remedies as 
if it had been executed according to its tex'ms. 
Wages would accordingly be decreed in such 
cases, upon the basis of the eontmet, and in 
conformity to its stipulations; the equity of 
the. court only extending its application to 
the mere services imposed upon the crew. 
Here, however, it is admitted that no remedy 
can be afforded upon the contract itself. 
There never existed any lien upon the ves- 
sel, and the very nature of the undertaking 
imported that the men might work out the 
whole period of their engagement without 
ever acquiring any privilege against the ves- 
sel. To charge her with wages would be in 
direct subversion of the agreement and in- 
tention of the owner. He victualled and fit- 
ted her out, and allotted her to this enter- 
prise; the men putting their labor in the 
common risk with his advances, to be recom- 
pensed or not according to the result of the 
adventure. Manifestly, therefore, the obliga- 
tion of the owner to the max'iners was this 
only: that he, and consequently the vessel, 
should be bound to give them their propor- 
tion of the earnings of this particular under- 
taking. The court cannot look out of this 
agreement, and frame a new one, that might 
be better calculated to protect or indemnify 
the men. Hoyt v. Wildfire, 3 Johns. 518, is a 
strong case to show how far this court will 
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so in securing to seamen the benefit of their 
contract Although the services stipulated 
for are not performed, I think the doctrine 
of that caae is sound, and that the liability 
of the vessel is commensurate with that of 
the owner; and it is clear, from the princi- 
ples there declared, and the cases by which 
the decision is supported, that the contract 
will be upheld and enforced in behalf of the 
seamen, notwithstanding the failure of the 
voyage, when the failure is produced by the 
wrongful act of the master. The case, how- 
ever, embodies no principle sanctioning an 
authority in the courts to substitute, in place 
of the contract, a new liability, distinct and 
variant in every feature from the stipulation 
between the parties, and attach the equities 
80 raised in place of the contract upon the 
vessel. 

The difference is wide between compelling 
an owner to fulfill his contract to a sailor 
who has not performed on his part, because 
prevented by the tort or laches of the mas- 
ter, and abrogating the contract, and raising 
a new one in behalf of the seamen for that 
cause. I should regard it 'a dangerous prin- 
ciple to admit into the Maritime Code that 
an interruption or violation of seamen's con- 
tract, committed by the master, or any of the 
men, or owner, would entitle the crew to re- 
ceive from the courts, by implication, a new 
and better one, and have that enforced 
against the ship. Substituting, in this case, 
the highest rate of wages allowed at Indian 
Keys, or even reasonable money wages, in 
place of the shares stipulated for, might 
prove a most advantageous change of the 
agreement to the men, and a ruinous one to 
the owner; but, whether so, or the reverse, 
the court would by such proceeding assume 
to itself the power of granting privileges and 
imjwsing liabilities es: mero motu, and with- 
out the concurrence of the parties them- 
selves,— an authority of doubtful utility in 
any court, but one which it is believed courts 
of admiralty never exercise. The libellants, . 
then, having no right of action here upon 
their contract for earnings under it, if any 
were made, until the voyage shall be ad- 
justed, and the proportions liquidated, and 
this court having no authority to decree for 
wages otherwise than in consonance with 
the contract, express or implied, whether up- 
on a completion or abandonment of a voyage, 
the suit of the libellants, in so far as it rests 
upon this ground, must fail. 

Nor does the allegation in the libel, if sup- 
ported by proof, that the master promised 
the libellants, after the schooner arrived 
here, to make them a reasonable compensa- 
tion in lieu of their stipulated wages, vary 
their case in respect to the owner or vessel. 
It was notorious to them all, then, that he 
had committed an act, if not of piracy, of 
gross fraud and wrong upon the owner in 
running off with the vessel, and that his en- 
gagements to them under such circumstances 
were not intended to be for the benefit of 
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the owner, but, on the contrary, to his in- 
jury and ruin. If the engagement had been 
most formal and explicit, it could not be 
permitted the master and crew, under such 
circumstances, to abandon the subsisting con- 
tract, and create a different one. This would 
be no execution of his trust as agent in hir- 
ing a crew. Story, Ag. 109, 111. Independ- 
ent of the want of authority in the master to 
bind the owner by a stipulation of that char- 
acter, the libellants could not, however hon- 
estly made, enforce it, because the considera- 
tion was already executed and past; all their 
services, except nine days, having been ren- 
dered under a contract of a totally different 
nature. 

Upon the facts charged in the libel, the 
prayer seeks recompense for the tortious 
abandonment of the voyage by the master, 
and bringing the libellants against their will 
to a port foreign from the place of their ship- 
ment. The answer asserts that the libeUants 
concurred in the act, and that it was jointly 
done by all, with intent to defraud the own- 
er. Putting the case, however, upon the al- 
legations and proofs of the libellants alone, 
it does not appear to me that they make out 
a right of action against the vessel. The tes- 
timony of the libellants themselves makes 
the transaction piracy on the part of the 
master. He ran away with the vessel, and 
carried her to a port foreign from her home 
one, and delivered her up to those who had 
no authority in or over her. If such be the 
true complexion of the act, there certainly 
can arise out of it no right or equity on the 
part of the seamen to charge the injury they 
received to the ovnier, and make the vessel 
responsible for its satisfaction. It becomes, 
in respect to the seamen, merely a personal 
tort committed by the master,— the same, in 
effect, as a forcible imprisonment and kid- 
napping of the men. Owners are not liable 
for torts of that nature, nor for any that do 
not flow naturally from the relation of the 
master to the vessel, so as to fall within the 
scope of his agency. A close scrutiny of the 
proofs will, however, scarcely entitle the li- 
bellants to assume this to be the real posture 
of the case.- There are manifold particulars 
conducing to show that they lent themselves 
willingly to the purpose of the master, and 
were ready participants in his malconduct 
If such be the legitimate conclusion of the 
evidence, it disarms the occurrence of any 
appeal to sympathy in their behalf, and sub- 
jects them most justly to bear a part of the 
evil and loss inflicted by the act. Without 
adjudging that the testimony leads to such 
conclusion, the court upon the other features 
of the case, decrees that the libellants have 
established no right of recourse to the vessel 
for services rendered, for abandoning the 
voyage, or for tortiously bringing them to 
this port. 

The case of Vidall, the cook, is supposed to 
be distinguishable from the others, inasmuch 
as his contract was for §8 per month money 
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Tvages, besides a Iialf share of tlie profits of 
the adventure, and that he can now demand 
liis money compensation at least. Admitting 
the contract with him to be of a separable 
quality, so ag to give him an entire remedy 
for such provision, and that he can proceed 
for the amount of the money stipulated 
against the vessel for any wrongful violation 
of the agreement by the master, and also ad- 
mitting that the evidence is insufficient to 
convict him as a willing paaticipant in the 
wrongful act, it is yet insisted by the claim- 
ant that his demand is fully satisfied by pay- 
ments made him; and it is proved, in sup- 
port of that allegation, by a witness here, 
who paid him §8, that the cook then said 
that sum was all that was owing him. This 
is a sufficient bar to his action in this behalf. 
I am accordingly of opinion that, if there be 
any unsatisfied demand in favor of the libel- 
lants, it is not proved to be of a character 
which gives it a lien on the vessel. Ordered 
that the libel be dismissed. 

[For subseqaent proceedings by William D. 
Bradshaw, part owner, to recover possession of 
the vessel, see Case No. 1,791.] 



Case No. 17,741.' 

WILLIAMS V. THRELKELD. 

[2 Cranch, C. C. 307.] i 

Circuit Court, District of Columbia. April 
Term, 1822. 

Statute of Frauds — Sufficienot of Auction- 
eer's Memokasdum. 

1. An auctioneer's memorandum, or entry in 
his sales book, of a sale of lands, is not suffi- 
cient to take the case out of the statute of 
frauds, if it does not sufficiently describe the 
land, and the terms of sale. 

2. Quaere, whether an auctioneer's written 
memorandum of the sale of lands is in any 
case sufficient to take the case out of the stat- 
ute? 

This was an action brought to recover the 
purchase-money of about four and half acres 
of land, being lot No. 299, in Beatty & Haw- 
kins's addition to Georgetown, amounting to 
?587.01. Upon a demurrer to the evidence 
the principal question was, whether the auc- 
tioneer's written memorandum of the sale 
was sufficient to take the case out of the stat- 
ute of frauds. 

The memorandum, a duplicate of which was 
delivered to the plaintiff, was as .follows: 

"April 12, 1819. 
"41^ acre lot S144 per acre; Threlkeld, 
'^ Lot 55 by 67; 8.12^, J. Cos, is ?M6 BV/2 
" " 55 by 40; 5,62, J. Cos, is. . 309 10 

$705 9T»4 
"Sold for Mr. Williams. J. Peabody, Auct." 

Mr. Key, for plaintiff, contended that the 
auctioneer is the agent of both parties in the 
sale of lands, exactly as he is in the sale of 
goods. Emmerson v. Heelis, 2 Taunt 38; 

1 [Reported by Hon. William Cranch, Chief 
Judge.] 



Ooles V. Trecothick, 9 Ves. 234; White v. 
Proctor, 4 Taimt 209; 2.Liverm. Ag. 355; 
Kemeys v. Proctor, 3 Ves. & B. 57. 

Mr. Redin contra, cited Simon v. Motives, 
3 BmT. 1921; Stansfield v. Johnson, 1 Esp. 
101; Walker v. Constable, 2 Esp. 659; s. c, 
1 Bos. & P. 306; Buckmaster v. Harrop, 7 
Ves. 341; Simonds v. Catlin, 2 Caines, 61; 
Jackson v. Catlin, 2 Johns. 248; Symonds v. 
Ball, 8 Term R. 151; Grant v. Naylor, 4 
Cranch [8 U. S.] 234; Coles v. Trecothick, 9 
Ves. 234; White v. Proctor, 4 Taunt 209. 

Mr. Redin further objected, that the auc- 
tioneer's memorandum did not contain the 
conditions and terms of the sale, nor a de- 
scription of the land. 

THE COURT, without deciding the question 
whether an auctioneer's memorandum of the 
sale is sufficient to take it out of the statute of 
frauds, was of opinion, that in this case it 
did not sufficiently in itself describe the prop^ 
erty, nor the terms of the sale; nor refer to 
any other instrument that does describe them. 
Judgment, on the demurrer, for the defend- 
ant 
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Case ISTo. 17,74S. 

WILLIAMS V. The VANDBRBILT and The 
COLLINS. 

[N. Y. Times, Nov. 19, 1863.] 

District Court S. D. New York. 1863. 

Collision— Tow with Vessel at Dock. 

[A floating derrick without motive power, 
moving in tow of a tug, held free from fault 
where she drifted against a vessel moored at a 
dock.] 

[This was a libel by John E. Williams and 
others against the steam tug Vanderbilt and 
the floating derrick Collins. Exceptions to 
the libel filed by the claimants were hereto- 
fore overruled. Case No. 17,744.] 

Owen, Gray & Owen, for plaintiffs. 
Beebe, Dean & Donohue, for the steamtug. 
Benedict, Burr & Benedict for the derrick. 

Before SBCLPMAN, District Judge. This 
was a libel for collision. The libelants were 
the owners of the ship Chancellor, which, 
on Sept 20, 1802, was lying alongside the 
dock just below the navy yard, in Brooklyn, 
and was struck by the floating derrick, which 
was being towed away from the navy yard 
by the steam tug, and injured to about §2,- 
000. The testimony showed that the derrick 
had been employed by the government of the 
United States to do some lifting at the navy 
yard, and, having no motive power of her 
own, the government was to tow her there 
and away again. The same government offl- 
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•cer T^lio employed her also employed the 
■steam tug to tow her, and was himself on 
board the steam tug, and gave some direc- 
tions about her navigation. The tide was so 
•strong that the derrick was swept down upon 
the Chancellor, and, having no motive power„ 
■could do nothing to prevent It. 

THE JUDGE held that on the evidence tlie 
derrick must be exonerated, and allowed the 
steam tug to be heard as to whether being 
3n government employ made any difference 
with her liability. 

[NOTE. For hearing on the question as to 
whether the fact Of the steamtug being at the 
time in the employment of the tfnited States 
made any difference with respect to her habili- 
t7t see Case No. 17,743.] 



Case K"o. 17,743. 

WILLIAMS V. The VANDERBILT and The 
COLLINS. 

[N. T. Times, Dec. 15, 1863.] 

District Court, S. D. New York. 1863. 

Collision— Tow with Vessel at Dock— Ltabilitt 

OP TCG. , 

[A steamtug, towing a floating derrick, which 
■drifted against a vessel moored at a dock, held 
not liable, where the only fault was in start- 
ing out with her tow from the Brooklyn Navy 
Yard in the existing conditions of tide and 
weather; it appearing, however, that she was 
not at liberty to choose her own time, but was 
under the direction of a naval officer of the 
United States.] 

. [This was a libel by John E. Williams and 
others against the steam tug Vanderbilt and 
the derrick Collins. Certain exceptions to 
the libel were heretofore overruled by the 
court Case No. 17,744. Thereafter the 
cause was heard, and the court held that 
the Collins was free from blame, but allowed 
time for the steam tug to be heard on the 
question as to whether the fact of her being 
at the time in the employment of the United 
States made any difference with respect to 
her liability. Case No. 17,742. The ease has 
now been heard upon this latter question.] 

Owen, Gray & Owen, for libelants. 
Beebe, Dean & Donahue, for the tug. 
Benedict^ Burr & Benedict, for the derrick. 

SHIPMAN, District Judge. This ease- is a 
very simple one, and the witnesses differ 
very little in their narrative of facts. The 
suit is brought by the owners of the ship 
Chancellor to recover damages to her inflict- 
ed by a blow from the derrick Collins, while 
the latter was in tow by the steam tug Van- 
derbilt, on the 29th of September, 1862. The 
Chancellor was lying at the dock of the 
Brooklyn Gas Company, in Brooklyn, below 
the navy yard, and the derrick was being 
towed out from the navy yard by the tug, on 
her way to the neighborhood of Sandy Hook. 
As the tug and derrick pushed out from the 
navy yard into the East river, and by where 
the Chancellor lay, the ebb tide caught the 



' derrick, and swung her down against the 
stem of the ship, doing the damage com- 
plained of, which was considerable, inas- 
much as she had to be taken on to dry dock 
for repairs. The derrick was owned by par- 
ties who had hired her to the United States 
government, and she was at the time of the 
accident in service and under the exclusive 
control and direction of the agents of the 
United States. She is a heavy mass of tim- 
ber and plank, 76 feet square, with a large 
framework erected thereon, and used for 
raising heavy weights; she is unmanage- 
able by any of the ordinary means used in' 
the navigation of vessels. She has no sails, 
or other means of propulsion of her own, 
but, when moved, is towed like a log or 
mere huU. She was lying at the navy yard 
a short time before the collision, when the 
tug Vanderbilt, also in the service of the 
United States, was ordered to tow her out 
into the stream and down the bay, to or 
near Sandy Hook. It was necessary, or at 
least convenient, to start in the ebb tide, and 
the tug was ordered to hitch on and tow 
her out. This she did, and there is no evi- 
dence of fault of her officers and men. She 
went out in obedience to the orders of the 
officer of the navy in charge, and hauled up 
the river as far as she safely could, without 
coming in collision with vessels at anchor. 
The derrick, however, being an inert mass, 
did not follow in a line with the tug, but as 
she came within sweep of the tide she was 
carried down against the stem of the libel- 
ant's ship. Those navigating the tug could 
have done nothing more than they did do 
to prevent the collision. She was turned up 
stream as far as she could be safely, and 
exferted herself to keep the derrick as far 
up as possible, but the effect of the tide still 
carried the latter down and produced the col- 
lision. 

The only fault shown by the evidence was 
in standing out under the circumstances and 
on the ebb tide. But the time of starting 
was not fixed or controlled by the tug, but 
was fix€d and controlled by the naval officer 
in charge of the enterprise. He, and not 
the master or owners of the tug, had the 
right to fix the time of starting, and exer- 
cised this right. All the tug was bound to 
do was to exercise proper skill in perform- 
ing the voyage; this the evidence showed 
she did. Had the tug been under a mere 
general contract to tow the derrick down to 
Sandy Hook, with the right to select her 
own time, then the responsibility would 
have been on the tug for any error in at- 
tempting the voyage at a dangerous time. 
She would have been liable for the conse- 
quences of an attempt to go out with a 
strong ebb tide, as well as liable for any 
other error during the voyage. But being 
under the control of the naval officers as td 
the time of starting, and there being no oth- 
er fault, the movements of the tug being 
properly conducted, she is not liable. The 
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facts in this ease take it out of the rule laid 
down in those cited by the libelant's coun- 
sel. Let a decree dismissing the libel be en- 
tered. 
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Case -No. 17,744. 

WILLIAMS V. The VANDERBILT and The 
COLLINS. 

[N. T. Times, April 1, 1S63.] 

District Court, S. D. New York. 1863. 

Pleadiso in CoLiiisios Oases— Vessel Strook at 
Dock — Tcg axb Tow. 

p.. A libel to recover damages to a vessel 
struck while moored at a dock by a moving ves- 
sel need not set out in detail the movements 
of the colliding vessel; nor, being incapable of 
movement herself, need she allege any matter 
in excuse of her own connection with the acci- 
dent.] 

[2. A libel may be maintained jointly against 
a tug and tow for an injury inflicted by a 
collision of tbe tow with another vessel. And 
the fact that one of tibiese vessels may be found 
on the evidence to be free from blame does not 
vitiate the libel as against her co-defendant.] 

[This was a libel by John E. Williams and 
others against the steam tug 0. Vanderbilt 
and the floating derrick Oollhis to recover 
damages occasioned by a collision. On ex- 
ceptions to the libel.] 

This was an action to recover the damages 
occasioned to the ship Chancellor, belonging 
to the libelants, by her bemg run into while 
lying at a dock near the navy-yard, by the 
floating derrick in tow of the steamtug. The 
libel alleged that the derrick, at the time of 
the collision, was in possession and under the 
conti-ol of the employes of her owners, and 
also that the steamtug was under like direc- 
tion and control of the same captain, ajid her 
movements were to be made to accommodate 
those of the derrick; nevertheless, to a cer- 
tain extent, the steamtug was under the gov- 
ernment and control of her own pilot and 
commander, so that it became the joint and 
several duty of the ofBcers and men so em- 
ployed to avoid the injuries inflicted upon said 
ship; yet that the aforesaid persons so care- 
lessly, negligently, and improperly towed, 
moved and navigated the derrick and tugboat, 
as that, by their concurrent negligence aJid 
want of skill, the derrick was run into the 
ship. 

The claimants filed exceptions to this libel 
as insufficient, because: First, it does not 
specify the acts of negligence charged upon 
the derrick; second, it does not allege it was 
possible for the derrick by any act or ma- 
noeuvre to have avoided the ship; third, it 
does not sufficiently set forth the maneu'fres 
of the respective vessels, nor describe the 
method in which the ship was struck; and, 
fourth, it prays a joint decree against the 
derrick and tug, but does not set forth facts 
sliowmg that the collision was caused by 
their joint negligence. 



Owen, Gray & Owen, for libelants. 
Benedict, Burr & Benedict, for derrick. 

BY THE COXJIIT (SHIPMAN, District 
Judge). Should the view of the counsel for the 
claimant be correcJ^ that the rules of pleading 
in admii'alty generally exact a specific detail 
of the movements made by a vessel collided 
against, for which she seeks compensation, and 
that she must show that all her own acts had 
been conformable to the laws of navigation,, 
the doctrine would not apply to and govern 
the frame of the libel in this case, because the 
ship was passive in the transaction, and 'm 
no way contributed to the collision complained ' 
of, and is not caJled upon to excuse her con-' 
nection with the event. She was moored at 
a wharf, and in no condition, by any active- 
agency on her part, to induce or avoid the 
collision. Had she been in motion, it might 
be incumbent upon the complainants to jus- 
tify or excuse, by pleadings in defence, the 
correctness of her course and proceedings. 
The libel is free of error in that respect. 

It is plain upon the adjudged eases that 
an injury by collision may be inflicted upon, 
a vessel afloat or stationary by the combined 
action of moving objects, a tug and a tow pro- 
pelled together, in which a common fault 
may be committed by the motive power, and 
a common responsibility thereby be incurred, 
and accordingly the mutual wrong may be al- 
leged against them, and a joint recovery be- 
had for the concurrent misfeasance or neg- 
ligence of each in recompense of it In gen- 
eral, the ambiguity lies in the question of a 
community of ciflpability and responsibility, 
and the litigation results in exonerating one 
of the accused objects, and fastening the en- 
tire liability upon its associate. This is 
whoUy matter of proof upon the trial, and thfr 
pleading against the blameable party is not 
vitiated by alleging against his codefendant 
more than is verified upon the evidence. 

I think the recent decisions of the supreme- 
court of the United States, and the cases 
cited and recognized therein, amply establish 
the doctrine ([ilcKinlay v. Morrish] 21 How. 
[62 U. S.] 346; [Sturgis v. Boyer] 24 How. 
[65 TJ. S.] 110; 1 Black [66 U. S.] 62); and 
suffleientiy point out the restriction that the 
proofs must be kept within the scope of the* 
allegations, and that the evidence must clear- 
ly establish whether the colliding vessels are- 
mutually culpable, or the fault lies exclu- 
sively with one of them, and that poUit is 
determined by the proofs. The charge of 
fault may rightfully be made against the tug 
and barge conjointiy or separately. 

The exceptions in this case take the charac- 
ter of a demurrer, and in my opinion, do not 
point out any reform necessary in the struc- 
ture of the libel, much less do they amount to- 
a bar of the action. Exceptions overruled, 
with costs to be taxed. 

The question came up on appeal from the^ 
clerk's taxation, whether the libelants were- 
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entitled to the docket fee aHowed by the stat- 
ute "on a "fiTini hearing." 

THE COTJE-T held that they were entitled 
■to it 

[For subsequent proceedinga, see Cases Nos. 
17,742 and 17,743.] 



WIIiLIAMS (VAUGHAN t.). See Case No. 
16,903. ■ 

WILLIAMS (VBAZIE v.). See Cases Nos. 
16,906 and 16,907. 



Case "No. 17,744a. 

WILLIAMS et al. v. The VIM.1' 

District Courts S. D. New York. March 19, 
1879. 

Towage Contract — Exemption trom Injuries by 
Ice— Evidence. 

[1. A statement made by the master of a 
tug in the course of a heated controversy with 
the master of one of his tows, as to the manner 
in which the tow should be made up, to the 
■effect that "when we hook to a boat we are re- 
sponsible for her, and you've got to be towed 
how and where we like," cannot be considered 
■of any weight upon the question as to the ex- 
istence or nonexistence of an alleged contract 
•exempting the tug from responsibility for in- 
jury by ice.] 

[2. A contract exempting a tug from respon- 
sibility for injury to her tow by ice does not 
relieve her from liability for damage resulting 
±rom her own neghgence while towing in the 
ace.] 

[This was a libel by Richard H. Williams 
and others against the steam tug Vim, to re- 
cover for the loss of a towj 

Wm, W. Goodrich, for libelants. 
R. D. Benedict, for claimants. 

OHOATE, District Judge. This is a suit 
by the owner of the canal boat Oliver Breed 
and her cargo, consisting of 220 tons of coal, 
against the steam tug Vim to recover dam- 
ages for the loss of said canal boat and cargo, 
•while being towed by said tug from Brook- 
lyn to Stamford, Connecticut, on the night of 
the 29th of January, 1877. The libel alleges 
a contract on the part of the tug to tow the 
boat and her cargo safely and carefully, in 
•consideration of §50 to be paid therefor; that 
the tug took the Oliver Breed alongside on 
her starboard side, and also had another boat, 
the Daniel S. Reed, lashed to her port side, 
and left Brooklyn about 6 or 7 p. m.; that the 
tow proceeded up the Sound until about 12 or 
1 o'clock, when near Execution Light it met 
large fields of Ice; that the master of the tug 
■was advised and requested by the masters of 
the two canal boats to tow .them by a hawser 
astern, instead of alongside, and that that 
was the safest course, but the master of the 
tug refused to do so, and continued to tow 
the boats alongside; that, while proceeding, 
the master of the Vim carelessly, and with- 
-out slackening her speed, towed the Breed 

1 [Not previously reported.] 



into and upon the comer of a large piece of 
ice, which broke a hole in the starboard bow 
of the Breed, causing her to fill and sink in a 
few minutes In very deep water; that the 
damage was occasioned without any fault or 
negligence on the part of the libellants, and 
solely by the fault of those In charge of the 
tug, among other things, in towing the said 
boat when the navigation was dangerous, 
and In proceeding at a high, reckless, and 
dangerous rate of speed in a place filled with 
ice, which was both large and solid, and In 
not avoiding the ice, and in not slowing and 
stopping the tug, and In not towing by a 
hawser astern, instead of alongside, and in 
taking the course she did, instead of some 
other course. 

The answer of the claimants, the owners of 
the Vim, admit the taking of the Breed in 
tow, as alleged in the libel, avers that, when 
they made the agreement to tow said boat to 
Stamford, it was agreed between them and 
the libellants that the claimants were not to 
be responsible for any dangers that might hap- 
pen to her from coming in contact with Ice 
while being. so towed, and in all other re- 
spects It admits the claimants agreed to tow 
her safely and carefully; that when the tug 
with her tow had arrived about opposite Col- 
lege Point in the East river they met with 
fioating ice; that the master of the tug then 
informed the master of the canal boat that he 
must .take the risk of proceeding on through 
the ice; that the master of the canal boat pre- 
ferred to go on and take the risk of Injury by 
the ice, and the tug proceeded at a very slow 
rate of speed with her tow through the float- 
ing Ice; that libellants' boat was properly and 
carefully towed in all respects; that when 
about three miles east of Sands Point the 
Breed was cut Into by a cake of floating ice, 
and there sunk, . 

The answer denies that the tug towed the 
canal boat into and upon the corner of a 
large piece of ice carelessly, and without 
slacking her speed, and avers that she was 
making very httle headway at the time, and 
was not going over a mile or a mile and a 
half an hour. It denied the alleged request 
of the master of the canal boat to tow her 
astern by a hawser, instead of alongside, or 
that that was the safest course, and It denies 
all the allegations of negligence mentioned in 
the libel. 

As regards the agreement between the par- 
ties, Hanchet, the master of the Breed, who 
is the husband of her owner, one of the lihel- 
Isjits, testifies that he went with the master 
of the other canal boat, on the day they were 
taken in tow, to the office of what is known 
a^ the "Game Cock line," which is also the 
office of the steam tug Vim, and there saw 
Mr. McWilliams, who was the general super- 
intendent of the Vim, and he referred him to 
Mr. Gladwich, the vice-president, and that he 
made the agreement with Mr. Gladwich for 
towing the two canal boats to Stamford for 
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$100; that lie saw McWUIiams downstairs, 
and was sent upstairs to see Gladwicli; that 
nothing- whatever was said ahout ice, or who 
should take the risk of the ice. Koot, the 
master of the Keed testified that he went 
with Hanchet to the office, and stood "by him 
when he made the bargain; that they saw, 
first an old gentleman, and then another man; 
that nothing was said about ice; that he took 
no part in the conversation. This witness re- 
members very little of the conversation. He 
does not remember their going upstairs at all. 
The testimony of MeWilliams and Gladwieh 
and of Coffin, the secretary of the company, 
shows clearly, I think,- that the interview of 
these two captains on that day was not with 
Oladwich, but with somebody else, and that 
they left the order for the towing of the boats 
with a boy named Duke, who kept a slate in 
the lower office, on which all orders for the 
Vim were entered by him; that the Game 
Cock Line took no orders for towing to Stam- 
ford, nor east of Norwalk, and that this or- 
der was entirely out of the line of the business 
of MeWilliams and Gladwieh. Upon this evi- 
dence, the witness Hanchet being so entirely 
wrong as to the circumstances of the inter- 
view, either from failure of memory or other 
cause, I cannot attach much weight to his 
statement as to the terms of the contract, if 
the contract was then made. It appears from 
the testimony of one of the witnesses from 
the office that the subject of the -towing of 
these two boats had been talked of, and some- 
body had been there several times before to 
negotiate for the towage, though both the 
captains deny that they ever went there be- 
fore, or authorized anybody to go there for 
them. The proof seems to be that no order 
for the towing of these boats was entered on 
the slate kept by Duke till that day, although 
the captain of the tug is positive in his recol- 
lection that he had received the order three or 
four days from Duke, and that he was wait- 
ing for the ice to clear away before starting. 
It is probable that he has confounded in his 
recollection the talk about the matter in the 
office and his consequent expectation of tak- 
ing the boats to Stamford with the actual 
receipt of an order, and that he is mistaken 
on this point. Duke, with whom, upon the 
testimony, the contract was probably made, 
was not called; and although it appeared that 
he had removed to the state of Kansas some 
months before the trial, the fact that he was 
not examined is a circumstance to be consid- 
ered on this question of what, if any, agree- 
ment was made as to ice. It appeared that 
at the- very time the contract was made there 
was a notice written in chalk on a blackboard 
conspicuously placed in the office that boats 
towed by the company took the risk of ice. 
But, however probable the making of a con- 
tract exempting the tug from this risk would 
be under the circumstances, there is no evi- 
dence as to what took place at the time of the 
making of the agreement to prove that such 



a contract was made. Both parties, however,, 
rely on conversations between the master of 
the tug and the masters of the canal boats- 
after the making of the agreement, and be- 
fore the loss of the Breed, establishing their 
respective positions that this contract as to- 
ice was or was not made between them. 

Captain Brainard, the master of the tug, was- 
a part owner of her, and had full authority 
to make or alter any contract on her part for 
towage service. The first conversation was- 
when the tug came to take the canal boats- 
in tow. There was some trouble at first, 
growing out of the fact that when the master 
of the tug went to take the Reed in tow he 
was going to put her on his port side, and the- 
eaptain of the Reed objected. The boats 
were lying at adjacent piers not far apart. 
The- master of the tug undoubtedly insisted 
on his right to make up the tow as he pleas- 
ed. There was loud talk between him and the 
captains of the canal boats before the diffi- 
culty was arranged, at the suggestion of Cap- 
tain Hanchet that all that the captain of the- 
Reed wanted was to be so placed that on ar- 
rival at Stamford the Reed should be first 
put up to the pier. Then Captain Brainard 
said he could arrange that by shifting the 
boats when he got to Stamford. But in the 
course of this altercation several witnesses 
testify that Brainard said something to this 
effect: "I want you to understand that when 
we hook on to a boat we are responsible for 
her, and you've got to be towed how and 
where we like." Although Captain Brainard 
denied having said this, or anything about 
being "responsible," it is of no consequence, 
in itself, as regards this alleged ice contract,, 
whether he said it or not, for obviously the 
language, if used, did not relate to ice, or 
the risks of ice, but the words, if spoken < 
at all, were spoken with reference to the 
question then before them; that is to say, 
the way in which the tow should be made up. 
It meant no more than this: that, as the tug 
undertook to do the towing, the tug should 
make up the tow and arrange the boats as he 
saw fit. Under the eireiunstances ia which 
the words were used, they were not designed 
to define with precision the responsibility 
assumed by the tug, nor express the under- 
standing of Captain Brainard in using them 
as to the nature and limits of the responsi- 
bility of the tug. They meant only, in a 
general sense, that it was the tug's business- 
that he was doing, and that for which the tug, 
and not the canal boats, were responsible, 
and therefore that he must control it. A very 
true and proper statement of the case, but 
having no tendency to show whether the par- 
ties had or had not entered into an agree- 
ment exempting the tug in any degree from- 
the risks of ice. I think the evidence suffi- 
cient to show that something of the kind was- 
said. The fact that Captain Brainard denies- 
the .use of this expression is of no importance,, 
except as bearing on the question of the credl- 
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bility of the two Tvitnesses Brainard and ' 
Hanchet, on which, to a great extent, the 
case, in its more important points, must turn. 
It is, however, obvious that this denial may 
easily have been the result of failure of 
memory on his part, if the words were in 
fact spokai. In such a conversation, which 
was noisy and escited, and lasted some time, 
no witness can be expected to recollect all that 
was said. The other conversation is far more 
important, and has a direct bearing on the 
terms of the agreement with respect to ice. 
It will be remembered that Captain Brainard 
did not make the contract. It was made at 
the office. He received the order from Duke, 
and came for the boats. After they got under 
way, the three captains and the steward of 
the Vim went into the cabin of the Breed, 
and played a game of cards. The engineer 
of the Vim was there also, but not playing. 
After playing a while, there was a bell from 
the Vim to slow. Captain Brainard jumped 
up, and went and looked out. They had come 
to ice. This was about offi "White Stone 
Point The captain of the Vim testified that 
he then said to the captains of the two canal 
boats: "Gentlemen we have come to ice. 
We take no risk of accident in ice. If you 
don't talce the lisk of ice on these boats. I 
am not going any fm'ther with them;" that 
the captaui of the Breed spoke up, and said: 
""We all understand that; go ahead." With 
some unimportant variation in the language, 
this conversation is also testified to by the 
engineer and the steward of the Vim. Cap- 
tain Hanehet admits the remark of Captain 
Brainard to have been made substantially as 
he states it, except as to not going further, 
but he says that he did not answer: "We 
understand that; go ahead"; but that he said: 
*'If you wanted that, you should have told us 
before we left New York, and allowed us to 
malce our choice." Captain Boot of the Keed, 
the other witness, testifies that when Captain 
Brainard said "I suppose you know that you 
are towing at your own risk in the ice," he re- 
plied that he couldn't see it, and- that Han- 
ehet said the same as he did, "that he couldn't 
stand that gomg on his own risic"; that the 
words used by Hanehet, which he could not 
recall exactly, meant the same as what he 
had himsdf said. The three witnesses from 
the tug deny any such reply by Root and 
Hanehet, "or any reply by Root, and Hanehet 
swears that he doesn'tremember saying "that 
he couldn't see It." It is, of course, difficult, 
if not impossible, to reconcile this testimony 
on any theoi*y of mere mistake or misrecollec- 
tion, and, taking into consideration the other 
parts of the evidence, which is full of con- 
tradictory testimony between these two prin- 
cipal witnesses Brainard and Hanehet, and 
also considering the probabilities of the truth 
of the one statement and the other, so far as 
the circumstances under which the conversa- 
tion took place throw light upon It, and the 
fact that they actually went on their voyage, 



I think the prepondeiance of the evidence is 
decidedly in favor of Captain Brainard's 
statement of what took place, and that Cap- 
tain Hanehet admitted that he tmderstood 
that the boats took the risks of accidents 
from ice, and that such was either the orig- 
inal agreement, or was then and there admit- 
ted by Hanehet to be his understanding of 
the agreement. This question is, however, 
mainly important as testing the relative cred- 
ibility of the witnesses, because no such 
agi-eement as is here shown would relieve the 
tug from damage wloich was caused by her 
own carelessness or negligence while towing 
in the ice; and the more dangerous the posi- 
tion of the tow was in the ice, the greater 
the degree of vigilance and care which the 
law exacts of those in command of her, as 
that measure of ordinary care which a pru- 
dent owner would take in respect to his own 
property. 

The question of negligence then remains un- 
afCected, or but slightly affected, by this ice 
contract. That the Breed was cut into at the 
bow by the ice, and that this was the cause 
of her sinking, admits of no doubt. That the 
tow, in its further progress towards the east- 
wai'd, fell in with dangerous ice floating in 
more or less large fields on the Sound is 
clearly proved; that this ice was much of it 
heavy, some of it eight to ten inches, at least, 
in thickness, is also proved. The tug had the 
flood tide with her tiU she reached Throg's 
Neck, and from there to Execution Light she 
had the flood against her, and from Execution 
Light to the eastward she had the ebb, which 
was there with her. They first met heavy 
ice that was troublesome after passing Exe- 
cution Light. Another tug, the Uncle Abe, 
passed them about this point, with her tow 
alongside, and, coming up to this ice, signaled 
the boats astern, and went on. I think the 
evidence is that they passed Execution Light 
about midnight; that, after passing that 
point, their course was circuitous, and- their 
progress very slow; that they deviated from 
their course to avoid and go round ice, and 
several times stopped. About 1 o'clock the 
Reed brolce away, one or more of the lines 
between her and the tug gave way as they 
went through the ice, but she sustained no 
injury. They stopped, secured the Reed, and 
went on. It is evident that a considerable 
time elapsed between this breaking away of 
the Reed and the sinking of the Breed. Cap- 
tain Brainard testifies that it was about four 
o'clock that the Breed sank. The evidence, 
as a whole, I think, tends to confirm him on. 
this point. It is impossible to fix with any 
accuracy the place of the disaster, except that 
■it was somewhere between Execution Light 
and Captain's Island, and not less than three 
miles from Execution. Captain Brainard's 
estimate of three miles east of Execution 
seems too short a distance, considering the 
length of time after passing that point. But 
the place is not material, except as the testi- 
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mony in respect to the place bears on the 
credibility and accuracy of the witnesses. 
The testimony of the engineer, which seems 
credible, and is certainly on this point not 
controlled by any contradictory evidence of 
any weight, is that, after getting into the 
ice, they went all the time under a. slow bell, 
the engine 3*ust turning over enough to Iceep 
headway on, and he strongly corroborates the 
testimony of Captain Brainard that, after get- 
ting into the ice, they were not going more 
than a mile or a mile and a half through the 
water. The testimony of Captain Hanchet is 
to the effect that the immediate cause of the 
injury to the Breed was that, in trying to get 
into a channel through the ice made by an- 
other steamer, the TiUey, Gaptam Brainard 
made for a passing nearly at right angles 
with his course, leading into this channel, 
and to get into the pass he rang up the tug, 
and tried to break off the comer of a large 
field of ice, bringing the tow up to it in such 
a way that the starboard bow of the Breed 
struck directly against this field of ice, so 
as to break it off.a The evidence does not 
sustain this charge. It is highly improbable 
in itself as a maneuver for the master of the 
tug to make, and it cannot be reconciled with 
the testimony of the master or the engineer, 
and there is no evidence of any jar or con- 
cussion, or, indeed, of any such sudden in- 
jury to the Breed as such a movement would 
have caused. Indeed the decided weight of 
evidence seems to be that the immediate blow 
by which the Breed suffered was not noticed 
by any one, but that either Captain Hanchet or 
Captain Root observed that she was lower in 
the water then she iiad been, and then it was 
discovered that she had received a serious 
injury on the starboard bow. How she re- 
ceived the injury certainly is not proved. 
Hanchet swears that she was in good condi- 
tion, and about ten years old. Certainly there 
is nothing proved, either in the speed of the 
tug, or in the way that the tow was managed 
while in the ice, indicating any want of prop- 
er care in her management shortly before the 
discovery was made which will account for 
the injury received. If the tug was to pro- 
ceed at all through the ice, it is difficult to 
see how she could have proceeded more cau- 
tiously. Nor is it a case where the mere hap- 
pening of the injury by ice can be taken as 
itself sufficient evidence of want of care. The 
constant presence of ice ahead and about the 
boats carried with it a peril to them against 
which the greatest care and skill on the part 
of the master of the tug could not with abso- 
lute certainty guard. The ice was floating 
and drifting with the tide and the currents, 
and threatened any weak point, or, indeed, 
any strong point, in this canal boat, inde- 
pendently of any power of the tug to control 
it. Although it was a moonlight night, the 
evidence is that it was very difficult to dis- 
tinguish the ice from the water in many 
places. 



Upon the whole evidence, I think the negli- 
gence charged in the libel is not established 
by the proofs. The expert testimony as to 
which is the better and safer mode of towing 
canal boats in the ice, alongside or astern, 
is confficting and indecisive. Much it ap- 
pears depends on the particular circumstan- 
ces of the case in hand, and some weight must 
be given to the judgment formed on the spot 
by an experienced master. In this ease it is 
not proved that before the accident the master 
of the Breed requested Captain Brainard to 
tow him astern, nor that, xmder the particular 
circumstances of this voyage, such mode of 
towing would have been safer for the canal 
boat. 

Libel dismissed, with costs to claimants. 
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WILLIAMS V. WATERMAN. 

[1 Betts, D. C. MS. 6.] 

District Court, S. D. New York. June Term, 
1844. 

Seames's "Wages — Foufeitore — Embezzlement 
OF Cargo. 

[Embezzlement of pieces of the cargo by a 
seaman does not necessarily work a forfeiture 
of all his wages, and, if the amount of his 
wages exceed the value of the things embez- 
zled, he will be decreed the excess.] 

[This was a libel by George Williams against 
Edward A. Waterman to recover seaman's wa- 
ges.] 

B. L. Benedict, for libellant. 
J. Coit, for respondent 

BY THE COtJBT. The question in this 
case turns upon the sufficiency of the defence 
as a bar to the action. The libellant's right to 
recover wages is resisted upon the allegation 
that he had embezzled two pieces of cotton 
goods, part of the outward cargo of the vessel, 
worth from $5 to $6 each at Valparaiso, where 
the embezzlement is charged to have taken 
place. The amount of the goods at this valua- 
tion is not equal to the smn due for wages. 

First, then, as to the fact: The testimony if 
not direct and certain beyond all possible doubt, 
is yet so strong as to impose on the Ubellant 
the necessity of proving when and where he 
obtained the goods. They were sold by him 
to one of the crew on the arrival of the ves- 
sel in this port for about .?4, he alleging that he 
had purchased them here and taken them out 
on the voyage. The mate proves that a sam- 
ple piece was taken from each case of goods to 
send on shore at Valparaiso, and that he piimed 
on each a written ticket giving the number of 
the case from which it was taken, and that the 
clerk on shore reported two of the sample 
pieces missing. The pieces remained in the 
vessel accessible to the libellant and the rest 
of the crew, after being sepai-ated from then* 
cases a considerable period, waiting an oppor- 
tunity to send them ashore; and that he found 
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the same tickets on these pieces here on the 
return of the vessel to port. Althougli the tes- 
timony is open to some criticism -with respect 
to the ability of the -witnesses to identijey these 
specific articles, yet together the evidence is 
sufficiently direct and cogent to call upon the 
libellant to explain his po^ession of these 
goods, and in fault of such evidence to stand 
<aiargeal)le mth the embezzlement. It is true 
that all the others of the crew had an equal 
opportunity to abstract the goods, and some of 
them might have done it, and the Ubellant be 
m'erely a receiver afterwards, or possibly a 
casual finder of them as concealed or abandon- 
ed by tlie real taker. Such vague suppositions, 
however, are not to outweigh the presumption 
aiishig from the goods being in his possession, 
and being clandestinely disposed of below their 
value on his return, and his representations of 
the manner of acquiring them are not supported 
by proof, and not very consistent with proba- 
bility. The evidence in this case would be svf-. 
ficient, according to the old rule of law, to 
charge the value of the goods lost to the crew 
at large, if the embezzlement could not be fixed 
upon any individual, and finding the missing 
goods in his possesion is auxiliary evidence to 
the fact of embezzlement, as well as exculpa- 
tory of the rest of the crew. 

Secondly. The act of embezzlement does not 
necessarily work a forfeiture of all the wages. 
The doctrine stated by Abb. Shipp. 472, is well 
supported by the cases referred to, and also by 
the American cases cited in the note. Edwards 
V. Sherman [Case No. 4,298]. It rests upon 
the doctrine that the owners are only entitled 
to remuneration for their loss from the sailors. 
The punishment of a public prosecution for the 
offence may well be prosecuted against the sea- 
men also, notwithstanding such satisfaction of 
damages. A different rule obtains in salvage, 
tor there an embezzlement by a sailor, without 
regard to value, extinguishes his claim to sal- 
vage compensation. The Blaireau, 2 Cranch 
[6 tr. S.] 240; The Boston [Case No. 1,673]; 
The Dove [Id. 4,035]. 

The libellant therefore must stand charged 
with the amount of this property (at the low- 
est valuation of the master, $10), and also with 
■$13, agreed by the counsel to have been received 
in clothhig on the voyage; and, if there then 
remains a balance, he will take a decree there- 
for, with costs. The usual reference to the 
clerk will be taken to ascertain the state of the 
-account. 

Decree: It is considered that the libellant 
recover his wages at the rate of $13 per month 
for the time he served as cook, and at the rate 
of $14 per month for the period he served as 
■steward, and that he be charged with $10, the 
value of the goods embezzled by him on the 
voyage, and with $13 for clothing furnished 
bim'; and it is referred to the el«:k to compute 
and ascertain the amount due him (making all 
other proper allowances and deductions), and 
report thereon with convenient speed to the 
•court. 



(Case No. 17,746) WILLIAMS 
Case No. 17,746. 

WTLDIAMS V. WELIiS et aL 
[1 Hayw. & H. 116.] i 

Circuit Court, District of Columbia. Dee. 3, 
1842. 

Probate of Wills— Witnesses to Will. 
Where a testator, by his will, appointed 
guardians to his infant children, and these so 
appointed were witnesses to the will, and the 
will was admitted to probate, it was hdd, on 
appeal, that the will was not proved accordmg 
to law so as to create the parties appomted 
guardians. 

Appeal from orphans' court 
Joseph H. Bradley, for petitioner. 
Richard S. Coxe, for respondents. ^ 

By NATHANIEL P. OAUSIN, d. The pe- 
tition stated that the last wiU and testament 
of John WilUams has been admitted to pro- 
bate; that Wells and Davis were designated 
as the guardians of the children oi the tes- 
tator. That said paper is wholly insufficient 
in law to create the said guardianship and 
that there are no testamentary guardians of 
said children, and prays the court to appoint 
some person or persons as guardians to take 
charge of the children and their esiate, hias- 
mueh as the said children are both imder the 
age of fourteen years and incapable of mak- 
ing a selection for themselves. The answer of 
John Wells stated: That said testamentary 
paper is a valid instrument for the appoint- 
ment of guardians. That it was executed hi 
the presence of two or more credible wit- 
nesses. That he has assumed to act, antt does 
act, as such guardian of said children. 

The court, after hearing the arguments up- 
on both sides, gave the following opinion: 

James Williams, of Washington county, in 
the District of Columbia, having been advised 
that in and by a paper purporting to be the 
last will -and testament of his brother, John 
Williams, late of said coimty, deceased, which 
has been admitted to probate, John Wells, 
Jr., and Charles A. Davis have been designat- 
ed as the guardians of the children of the said 
John Williams, and that they now seek to be 
recognized by this court as such guardians. 
And having been further advised that the said 
paper is wholly insufficient in law to create 
the said guardianship, and that there are no 
testamentary guardians of the said children, 
prays that some person or persons may be ap- 
pointed by this court as guardians, who will 
be fit and proper to take charge of the said 
children and of- their estate, inasmuch as the 
said children are both under the age of four- 
teen, &c., &c. The petition has been duly 
considered, and in the opinion of this court the 
prayer of the said James Williams should not 
be granted for the reasons hereinafter given. 

By the statute of 29 Car. n. e. 3, all devises 

1 [Reported by John A. Hayward, Esq., and 
George C. Hazleton, Esq.] 
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of lands and tenements shall be in \7riting, 
and signed by tbe testator, or some other per- 
son in his presence and by Ms express direc- 
tion, and be subscribed in his presence by 
three or four credible witnesses. The statute 
regulations as to -^vills are substantially the 
same in the different states, and they have 
been taken from the English statute of 32 
Hen. vni. and the statute of 29 Car. xi. above 
referred to. Three Tvitnesses, as in the stat- 
ute of frauds, are required in Maryland. 

The paper purporting to be the last will and 
testament of the said John Williams, and 
which has been admitted to probate, is at- 
tested by three witnesses, two of wnom are 
the individuals designated therein as the per- 
sons whom the said John Williams desired, 
after his decease,, to take charge of his chil- 
dren and their estate (guardians by statute, or 
testamentary guardians, being appointed by 
virtue of the statute 12 Gar. n. c. 24, which 
has been adopted in this country; see 2 Kent, 
Comm. 224), for which reason, it is "contend- 
ed, that the said paper, purporting to be the 
will of the said John Williams, is insufficient 
in law to create the said guardianship, &c. 
That the individuals named as such must re- 
nounce the guardianship in order that the will 
may stand; that the requisition of the stat- 
ute (viz., that it should be subscribed in the 
presence of three credible witnesses) may be 
complied with, the attesting witnesses should 
be credible witnesses, entirely aismterested 
persons, and such as can receive no beneiit or 
advantage by the will. Witnesses to a will 
are rendered incapable of taking any bene- 
ficial interest under it (4 Kent, Comm. 509) ex- 
cept it be creditors whose debts by the wiU 
ai*e made a charge on the real estate. This 
was by the statute of 25 Geo. 11., and it has 
been generally adopted in the United States 
as a salutary provision; 

It seems to have been held in general that 
an incompetent witness was not a "credible 
witness, and that a devisee or legatee under 
a will was incompetent, although a mere exec- 
utor or trustee who took no beneficial inter- 
est under a will was held to be competent. 
3 Starkie, 1689. In Bac. Abr. "Evidence," B, 
it is said by Chief -Justice Hale, that he knew 
it to have been adjudged that an executor in 
a cause concerning the testator's estate, if he. 
hath not the surplusage given to him by the 
will, may be a witness for the will. 1 Mod. 
107. An executor not taking any beneficial in- 
terest under the will is a good witness to at- 
test it. Loveless, Wills. See Bettison v. 
Bromley, 12 East, 250; Phipps v. Pitcher, 6 
Taunt. 220; Lowe v. Jolliffe, 1 W. Black. 
365. Lord Chief-Justice Mansfield: "In a 
modem case of Holt v. Tyxrel, it was held in 
a trial at bar that a trustee might be a wit- 
ness without releasing, and where is the dif- 



ference between an executor in trust and an- 
other trustee? His being liable to actions- 
makes no difference, for so are all agents, and 
yet they are allowed to be witnesses." In. 
Massachusetts an executor who has accepted, 
the trust cannot be used as a witness to sup- 
port a will, although he be a mere trustee hav- 
ing no devise nor legacy given him therein. 
Dm-ant v. StaiT, 11 Mass. 527; Sears v. Dil- 
lingham, 12 Mass. 358. In New Jersey and 
Connecticut the English rule is adopted, that 
an executor is a competent witness to a will 
unless he take an interest under it. Den ex 
dem. Snedekers v. Allen, 1 Penning. [2 N. J. 
Law] 35. Justice Pennington: The modern 
and most approved cases in the Enghsh books 
on this subject, and one so far back as the- 
time of Lord Chief-Justice Hale, prove, "that 
an executor may be a witness to establish a 
will unless he takes an interest under it; nor 
does the practice in this state of allowing a 
reasonable compensation for services perform- 
ed by an executor, in my view of tne subject, 
alter the case. Is an agent or factor disquali- 
fied as a witness to prove the authority un- 
der which he acts, because he is to have a rea- 
sonable compensation for his services? E 
think not." See Hawley v. Brown, 1 Root, 
494. The statute of 25 Geo. II. having been 
generally adopted in the United States, as be- 
fore stated, by which creditors whose debts- 
by the will are made a charge on the real es- 
tate are deemed to be competent witnesses, and 
such decisions having been obtained with re- 
gard to executors, sm'ely guardians (a trust 
of obligation and duty, and not of speculation 
and profit) cannot be regarded as disqualified 
on account of interest. Therefore, in the ab- 
sence of any statute or rule of evidence, so- 
far as my research and knowledge extend, for- 
bidding it, I feel bound to carry out the wishes 
of the testator, and to regard and declare the 
said John Wells, Jr., and Charles A. Davis, 
testamentary guardians of the children of the- 
said John Williams, deceased. 

From this decision, the petitioner, by his 
counsel, prayed an appeal, which was grant- 
ed. This appeal coming on to be heard on the 
above record and the argument of counsel, it 
is ordered, that the judgment of the orphans* 
court be, and the same is hereby, reversed ^ 
and it is adjudged that the said will has not 
been proved according to law so as to appoint 
guardians, and the cause is remanded to the- 
orphans' eom*t. 



WILLIAMS (WISDOM v.). See Case No. 17,- 
904. 

WILLIAMS (WOOD v.). See Case No. 17,- 
968. 

WILLIAMS, The KATE. See Case No. 7,- 
623. 
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ABATEMENT AND REVIVAL. 

Page 

Tlie pendency of a suit against two per- 
sons for infringement of a patent cannot be 
pleaded in abatement of a subsequent suit 
in another circuit against ^one of sucli par- 
ties for a subsequent infringement within 
the jurisdiction of that court 901 

The pendency of a prior sait in a state 
court is not a good plea in abatement to a 
suit in the federal circuit court. .1029 

Such a plea must show jurisdiction of the 
former suit, if pending in a court not under 
the same sovereignty .1029 

The absence of an affidavit verifying the 
facts alleged in the" plea is fatal 1029 



ACCOUNT. 

If an account be received and not object- 
ed to for several years, the jury may infer 
that it is correct 1024 



ACKNOWLEDGMENT. 

An acknowledgment of a deed before a 
clerk of a court in another state is not good 
without evidence that the person taking the 
acknowledgment was clerk 74 

Nothing will be presumed in favor of a 
notary's certificate of acknowledgment. He 
must state all the facts necessary to show 
a valid ofBcial act, and that he has affixed 
his notarial or official seal 843 

A certificate which fails to show that the 
seal affixed in his notarial or official seal is 
insufficient ...v 843 



ACTION. 

Actual perceptible damage is not indis- 
pensable as the foundation of an action, 
but it is sufficient to show a violation of a 
right. The law will presume some damage 
in such a case. A fortiori, where the act 
done is such that, by its repetition or con- 
tinuance, it may become the foundation or 
evidence of an adverse right • 

A count upon the promise of an intestate 
may be joined to that of the administrator 
to pay the debt of the intestate 1248 

A count in assumpsit for a breach of 
promise of marriage, and a count in tort to 
recover damages for deceit, cannot be join- 
ed, and Hie defect can be reached by demur- 
rer 1266 
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ACTION ON THE CASE 

An action on the case will lie for the loss 
ol plaintiff's slave, although defendant 
wrongfully and unlawfully acquired and 
kept possession of the slave. 859 



ADMIRALTY. 

See, also, "Average"; "Bills of Lading"; "Bot- 
tomrv and Respondentia" ; "Charter Parties"; 
"Collision"; "Demurrage"; "Marine Insur- 
ance"; "Maritime Liens"; "Pilots"; "Plead- 
ing in Admiralty"; "Practice in Admiralty"; 
"Salvage"; "Seamen"; "Shipping"; "Tow- 
age." 

Jurisdiction— In general. Page 

The fact that a vessel has been seized un- 
der a state court process, and is in custody 
of the sheriff, will not prevent her being li- 
beled and sold in admiralty \mder a para- 
mount lien ......' 61 

— Maritime contracts. 

All maritime contracts made by the mas- 
ter within the scope of his authority as mas- 
ter under the maritime law per se hypothe- 
cate the ship, and performance, in whole or 
in part, does not affect the question of ju- 
risdiction generally, or the character of the 
proceeding, whether in rem or in personam. 1342 

Where a tug is hired at a certain sum per 
day to assist a vessel reported aground, and 
proceeds to the spot, and returns without 
having rendered any assistance, the vessel 
having been floated in the meantime, an ac- 
tion in rem will lie for the stipulated com- 
pensation 1342 

A breach of a contract for the hire of a 
vessel which never entered upon its ijerform- 
ance, liough part of the consideration was 
paid, does not create a lien on the vessel en- 
forceable in admiralty. .1298 

TVhere a master was instructed, in his 
home port, to sell a cargo at the port of des- 
tination according to his judgment, and he , 
landed the cargo there, and proceeded to dis- 
pose of it on shore, held, that this was not a 
maritime contract, cognizable in an admi- 
ralty court 379- 

Where a master so employed abandoned 
the sale of the cargo in order to effect a 
salvage service in a vessel procured by 
pledging the proceeds of the cargo, Jield, 
that this was a breach of contract, for 
which no action lay in a court of admi- 
ralty 379^ 

A passenger between ports in the saipe 
state on a steamer on the Mississippi river 
making a trip between different states can- 
not sue in admiralty for injuries sustained 
as such passenger 954 

Admiralty has jurisdiction of an action 
brought to recover the value of the baggage 
of a passenger, stolen from her room on 
board a passenger steamer 10& 

Under a contract for the running of a 
vessel, T. was to have control, and the re- 
ceipts were to be applied P.) to the running 
expenses; (2) to insurance; (3) to the pay- 
ment of a certain sum to the owner; and 
the balance to be equally divided between 
the owner and T., the latter being also al- 
lowed a certain sum for his services. Held, 
that the admiralty court had jurisdiction of 
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Page 
-an action for the recovery of damages for 
breach of the agreement 208 

To give jurisdiction on a contract of af- 
freightment, the chief part of the service 
■mtist be under the contract to be performed 
on tide water 95 

Admiralty has no jurisdiction of a libel 
for freight on merchandise carried in a canal 
boat 250 miles by canal and only 40 miles 
-on tide water 95 

Courts of admiralty do not take notice of 
set-offs, esrcepf so far as they grow out of 
a maritime contract, submitted to its cog- 
nizance, and then principally by way of 
diminishing compensation, and not as an in- 
•dependent right 1277 

— — Waters and places. 

The restriction m the judiciary act of 
1789, confining jurisdiction to waters naviga- 
Dle from the sea by vessels of 10 tons bar- 
den or more, applies exclusively to seizures 
under the laws of impost, navigation, or 
trade in matters of revenue only 777 

Under the constitution of the United 
States and the judiciary act of 1789, the 
federal district courts have plenary juris- 
-diction in admiralty of all cases arising on 
iiie Great Lakes, and other waters connect- 
ed with them and the ocean, wherever prac- 
ticably navigable, as well above as below 
the flow of the tide from the sea 777 

This general jurisdiction is not abridged 
by act 1845j which was passed to extend 
ihe jurisdiction of the district courts.... 777 

Admiralty courts will take cognizance of 
-cases of collision within harbors and upon 
rivers where the tide ebbs and flows, al- 
though within the body of a county 361 

Persons and property. 

The court will not take cognizance of dis- 
putes between masters and crews of foreign 
-ships except in special cases .1283 

Quaere, whether admiralty jurisdiction 
can be sustamed against a raft 855 

— — Rights and controversies. 

Admiralty has jurisdiction of petitory as 

well as possessory actions 372 

A court of admiralty has no jurisdiction 
to try questions of equitable title to ves- 
sels, or to enforce the equities between mort- 
gagors and mortgagees of vessels. It can 

-only pass upon the legal title 1296 

A suit cannot be sustained in admiralty- 
la rem to enforce the payment of duties of 
-the United States 399 

— Procedure. 

At any stage of a proceeding in admkalty 
until final hearing, the question of juris- 
•diction is open 208 

Courts of admiralty will not entertain 
suits upon stale demands. Twelve vears' 
delay, imexplained, will affect a demand 
with the imputation of staleness 1277 

The common-law rule that a statutory 
Temedy which does not negative the remedy 
■at common law is cumulative is applicable 
to remedies under the maritime law 470 

Libelants cannot join in one libel a de- 
mand in rem against the vessel and one in 
personam against the owners for the same 
cause 199 

An appellee in admiralty may amend in 
the circuit court the libel he has filed in the 
•district coiu-t, so as to make a claim for 
■damages above costs caused by a vexatious 
appeal 493 

ADVERSE POSSESSIOM. 

:See, also, "Ejectment," 

A purchase at a tax sale, and inclosed pos- 
session under it, give color of title 1244 

The jury may infer that a possession is 
-adveise where a person entered upon and" 



inclosed the premises more than 20 years 
before suit brought, without any recogni- 
tion of a hostile title 1244 

AFFREIGHTMENT. 

See "Admiralty"; "Bills of Lading": "Car- 
riers"; "Charter Parties"; "Demurrage": 
"Shipping." 



ALIENS. 

Five years' continued residwice is nec- 
essary under the naturalization law of 1802.. 125 

ALTERATION OF INSTRUMENTS. 

The alteration of a bond in particulars 
which do not increase the obligation of the 
obligor, or tend to advance the interest of 
the obligee, where it does not appear that 
they were made by the obligee, will not pre- 
vent its admission in evidence 133 

APPEAL AND ERROR. 

A petition by an informer for his pro- 
portion of the penalty recovered in an action 
on a coasting license bond is a proceeding 
at common law, and from the sentence on 
the petition no appeal lies. The remedy is 
by writ of error 733 

A petition by an informer to be paid his 
proportion out of proceeds in the registir 
after condemnation is an original suit in 
admiralty, and from the decree therein an 
appeal lies to the circuit court 736 

An appeal to the drcmt court of the Dis- 
trict of Columbia for the county of Wash- 
ington lies from the judgment of a jus- 
tice of the peace for the penalty of a by- 
-law of the corporation of Washington. . . 345 

The claimants of an informer's share aft- 
er condemnation and sale of forfeited prop- 
erty may seek a review of a judgment or 
decree of distribution made by the district 
court 872 

The words "ideo consideratum est" in tie 
entry of a judgment are not essential to 
show that it is final 947 

The 10-davs notice required by Act March, 
1, 1823, § 7, was for the benefit of the appel- 
lant, not of the appellee 345 

An appeal and the bond given in pursu- 
ance thereof do not vacate or suspend an 
order of injunction 1095 

Where objection is made to the admissi- 
bility of testimony, the bill of exceptions 
must set it out so that the court may judge 
of its admissibility, and, if this is not done, 
the judgment will be presumed to be x;or- 
rect 1240 

When one tribunal reviews the judg- 
ment of another, or the action of its own 
subordinate bodies or officers^ it should never 
reverse without having before it all the facts 
and conditions upon which the decision to 
be reviewed was based ." 536 

The error in the admission or rejection of 
evidence on a question of fraud or deceit 
must not only be striking, but must neces- 
sarily have been calculated to mislead the 
jury, before the verdict will be interfered 
with 31 

A judgment will not be reversed for a re- 
fusal to admit evidence offered, unless it ap- 
pears affirmatively that, if admitted, it 
would tend to prove a material fact in the 
cause 441 

An order for the performance of a decree 
aflirmed on appeal, made in pursuance of a 
mandate, cannot be superseded under Act 
Md. 1791, c. 67 1003 

The appellate court may sustain the ap- 
peal in part, and dismiss it in part, on the 
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Page 
ground that, as to snch part, the case coiilcl 
not be brought up for review on appeal., lob 

APPEARANCE. 

See "Kemoval of Causes.** 

ARMY AND NAVY. 

See, also, "Prize"; "War." 

Where a provost marshal has good rea- 
son to believe, and does believe, that a per- 
son is threatenmg him for the purpose of 
interfering Tyith hmi in the execution of his 
official duties, he is justified in arresting 
and detaining such person • 

An action for assault and battery and 
false imprisonment will lie against a prov- 
ost marsnal for acts outside of his official 
duty while in the performance of his offiaal 
duty • •••••; 

An army officer in command of a mili- 
tary district under Act March 2, 1867, can- 
not order a sheriff to place a person in pos- 
session of property at the time in possession 
of another person • 850 

But in an action for damages for such 
dispossession, he may justify under such 
order if the person put in possession was 
the true owner, and entitled to possession.. 850 

ASSAULT AND BATTERY. 

A provost marshal has the right to or- 
der a person to leave the premises occu- 
pied officially by him, and, if such person 
refuses to go, to use as much force as is 
necessary to remove him 13 

ASSIGNMENT. 

It is not necessary to the validity of an 
assignment to indemnify the assignee for 
indorsements made, and to pay certain other 
Creditors named, that such creditors assent 
to it at the time, if they assented before 
other rights attached »13 

The assignment being for the benefit of 
the preferred creditors- unconditionally, and 
without any stipulation for a release or oth- 
erwise, the law would in such case presume 
the assent of the creditors 913 

Where a vessel is assigned while at_ sea, 
and is taken possession of by the assignee 
in a reasonable time and manner after her 
return, it is sufficient delivery and possession 
as against other creditors attaching the ves- 
sel ^fore such assignment -is made 913 

ASSIGNMENT FOR BENEFIT OF 
CREDITORS. 

See, also, "Bankruptcy"; '"Insolvency." 

An assignment is not void because made 
to the clerk of the assignor without requir- 
ing bond, and permitting a sale on 30 days' 
credit if the assignee deem best 3 

A general assignment for the benefit of ' 
creditors is not invalidated by subsequent 
fraudulent acts of the assignor 3 

A general assignment in trust for such 
creditors as should become parties thereto 
and release their claims, the surplus to be 
paid the assignor, is void as against dis- 
senting creditors •. 372 

The preference of certain creditors upon 
condition that they accept a distributive 
share, and release ihe balance of their debts, 
does not invalidate a general assignment for 
creditors under the "Virginia laws 1142 

A general assignment for the benefit of 
creditors by an insolvent residing in an- 
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other state will not protect property at such 
time in Main© from attachment of a cred- 
itor resident therein 372" 

An assignment valid in the state of the 
assignor's domicile^ where it is made, will 
transfer goods then in another state, un- 
der whose law such assignment, if made 
there, would have been invalid .1142" 

The assignee may avoid a transaction of 
the debtor for fraud or collusion when the 
debtor could not do so because a party to 
it 922- 

ASSOCIATIONS. 

Provisions in articles of agreement of a 
joint stock company that the shares and in- 
terest of a member shall be forfeited on de- 
fault in the payment of assessments does 
not authorize the trustee, by a naked dec- 
laration, to make a forfeiture against 
whidi a court of equity will not grant re- 
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Upon payment of the amouijt due, with 
interest, the stockholder will be allowed to 
redeem, and the trustees will be ordered 
to make and deliver the proper certificates 
of stock 41' 

ASSUMPSIT. 

Assumpsit is the proper form of action 
at common law to recover .money paid as 
usury 
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The statute of gaming may be given in 
evidence, upon nonassumpsil^ without no- • 
tice 424 

ATTACHMENT. 

See, also, "Bankruptcy." 

A proceeding by attachment is a proceed- 
ing in rem, and only binds the defendant 
to the extent of the property levied on. . . . 79* 

ATTORNEY AND CLIENT. 

A ratification of the proceedings of an at- 
torney in a suit is not valid to bind the 
client unless it is made with a full knowl- 
edge of all the material facts 138S 

An attorney is bound to disclose to his 
client if he has any adverse retainer which 
may affect his own judgment or his client's 
interest; but the concealment of the fact is 
not a necessary presumption of fraud ISSff 

It is not gross negligence in an attorney 
to uifite in one suit debts secured and debts 
unsecured, for the moneys made on execu- 
tion will be applied first to the unsecured 
debts .• 138© 

A party acting as counsel for a fugitive 
slave is protected from the consequences of 
his acts so far only as they are within the 
proper limits of his professional duty 599' 

AUCTION AND AUCTIONEER. 

An auctioneer limited as to price is liable 
if he eeU at a less price 1385- 

AVERAGE. 

No loss or expense is to be considered as 
general average, and so applied in making 
up a loss, unless, in the first place, it was 
intended to save and preserve ■Uie remaining 
property, and unless, in the second place, it 
succeeded in doing so 140ft 

The expenses and charges of going to a 
port of necessity to refit can properly be a 
general average only when the voyage has 
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been or might be resomed; -but the doctrine 
■does not apply if the voyage has been aban- 
doned from necessity .1406 

The law of average has no application to 
the expense of caring for and maintaining 
T)assengers at a port of distress •. . 819 

Where by the bill of lading it is agreed 
that a portion of the cargo shall be carried 
on deck, the vessel must contribute for the 
loss of the deelr load by jettison 369 

A usage in the coasting trade to carry a 
^art of the cargo, if heavy and imperish- 
able, on deck, is reasonable, and, if such 
a deck load be jettisoned, the ship and 
freight are liable to contribute to the loss 
in general average .1298 

This contribution may be recovered by a 
libel against the vessel for a total loss. ...1298 

The holders may recover in an action on 
a bill of lading the amount which the ves- 
sel owners offered to pay as their contribu- 
tion in general average 1241 



* BAIL 

A discharge of the appearance bail, ar- 
rested upon a joint ca. sa. against him and 
his principal, does not release the prin- 
<dpal , 437 

BAILMENT. 

'Though a bailor does not own property 
"bailed, yet, there being no privity of con- 
tract between the owner and bailee, and the 
bailor having, as between himself and the 
bailee, represented the interests of the own- 
er, the bailor may sue the bailee for loss of 
the property ,, .1008 

BANKRUPTCY. 

■See, also, "Assignment for Benefit of Creditors"; 
"Compositions"; "Insolvency." 

Operation ana effect of baiUcrnptcy laws 
and. of proceedings thereimder. 

A party under guardianship as a lunatic 
may be adjudged a bankrupt, against the 
-consent of his guardian 604 

A petition in bankruptcy will lie against a 
•corporation after it has been declared insol- 
vent, and an order dissolving it and appoint- 
ing a receiver made in a suit brought by the 
■attorney general of the state 365 

The jurisdiction of the federal courts in 
bankruptcy is exclusive, and the jurisdic- 
tion of the state courts over insolvent cor- 
porations is at an end when the corporation 
Is adjudged a bankrupt 427 

Under Act Feb. 13, 1873, only those or- 
ders of state courts for the ratable distribu- 
tion of assets of an insolvent corporation 
.are valid which are passed before the com- 
mencement of proceedings in bankruptcy. . 427 
_ The bankrupt act (section 26) does not re- 
lieve from arrest one who is already in cus- 
tody at the time his petition is filed ... 1 

A bankrupt arrested on an execution is- 
sued on a judgment in an action for deceit 
is not entitled to be relieved on habeas cor- 
pus, for the arrest is in an action founded 
on fraud 1032 

A stay of proceedings, subsequent to final 
judgment, for the pm-pose of putting in mo- 
tion the remedy of arrest which is reserved 
to the creditor, is not allowable under Rev. 
St §§ 5106, 5107 1070 

A statement in the declaration filed in 
the state court of facts which would, if true, 
prevent the discharge of the debt in bank- 
ruptcy, is not blading upon the bankrupt 
-court, nor does it prevent the full jurisdic- ' 
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tion of that court over the person and es- 
tate of the bankrupt 1318 

_ Irregularities in the bankruptcy .proceed- 
ings do not deprive the comt of its jurisdic- 
tion over the bankrupts and their estate, nor 
justify creditors in proceeding in the state 
courts 1313 

Where, in the case of property claimed by 
both the bankrupt's wife and the trustees 
m bankruptcy, a suit is brought in the state 
court by the wife against the holders of the 
property for conversion, and the trustees, not 
being allowed to be substituted as defend- 
ants, bring a suit in a bankruptcy court to 
determine the ownership of the property, 
the prosecution of the suit in the state court 
will be enjoined pending determination of 

the suit in the bankruptcy court 1254 

_A receiver appointed on a prior creditors' 
bill by, a state court may be compelled to 
transfer the property to the assignee in 
bankruptcy, subject to all prior liens 928 

Creditors holding an order obtained be- 
fore bankruptcy on a general fund will be 
restrained, after bankruptcy, from prose- 
cuting their sui^ in the state court against 
the managers of the fund 49 

Leave granted creditors to sue the bank- 
rupt owing to his unreasonable delay in seek- 
ing to obtain a discharge 1055 

The amendment of June 22, 1874, took 
effect on the beginning of the day it was ap- 
proved, and operates upon a petition filed 
during the day 1318 

Jurisdiction of courts. 

The word "residence" (Act 1867, § 11> is 
not synonymous with "domicile," and where 
a person, resident with his family in one 
place, buys a stock of goods in another, and 
goes there for business, leaving his family 
in the former place, the petition is properly 
filed in the place where he carries on such 
business 422 

The act of leaving, without an intention 
of returning, the place where a person has 
acquired a domicile by residence, and re- 
turning to the domicile of his birtii, at once 
revives such domicile, and a petition is prop- 
erly filed in the latter place 1 

Commencement of proceedings— Volnn» 
tary proceedings. 

The oath of allegiance annexed to the 
debtor's petition may be taken before a reg- 
ister 8 

If a bankrupt files two petitions setting 
forth the same debts, and the first one ia 
still pending, proceedings under the sec- 
ond one will be stayed 1154 

— — Involuntary proceedings. 

Distinct firms, consisting of three persons, 
one of whom was a partner of both, can- 
not be joined ia one proceeding, though one 
was the successor of the other, and imder- 
took to pay its debts 67 

So long aa partnership debts remain due 
and outstanding, a joint petition in bank- 
ruptcy may be brought by or against the 
partners, notwithstanding a dissolution of 
the partnership 1322 

Where an insolvent corporation has been 
dissolved, and a receiver appointed in a 
proceeding brought by the attorney general, 
service of the order to show cause may be 
made by publication. 365 

The appearance of a debtor not served on 
a petition against joint debtors may be by 
attorney 848 

A petition alleging that the debtor owes a 
debt, but not alleging that it is owed to 
the petitioning creditor, is insuflBcient 775 

An amendment of a petition in bankruptcy 
to bring it within the amendment of June 
22, 1874, is retroactive, and gives effect to 
action of the court taken on the original 
petition 1318 
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An amended petition, filed by leave of 
.-court after the petitioner had assigned his 
-demand, will he dismissed. 775 

An attaching creditor may uitervene to 
•contest an adjudication upon the merits, as 
well as to claim the court has no jurisdic- 
tion of the case .1327 

An attaching creditor who intervenes to 
K)ppose an adjudication may take advantage 
of any defense available to the debtor 1327 

If the debtor agamst whom a petition in 

bankruptcy is pending is clearly insolvent. 

Tie cannot defeat the petition by tendering 

■the petitioning creditor the amount of his 

, .debt : 1322 

Acts of bankruptcy. 

An insane person cannot co mmi t an act 
■of bankruptcy 604 

Where a conveyance is made with in- 
tent to deJay one creditor, it is an act of 
bankruptcy if its necessary effect is to delay 
all the creditors, and such an act may be 
declared on either as a fraudulent convey- 
ance or as a concealment 1322 

Giving a deed of trust upon property to 
secure a debt previously secured by a me- 
■<±anic's lien is merely a change of securities, 
and not a fraudulent preference given to, the 
mechanic having the lien 485 

Where a partnership is dissolved, and the 
whole stock transferred to the only solvent 
partner for the purpose of settling the af- 
fairs of the partnership, a sale of the whole 
stock by Eucn partner is not an act of bank- 
ruptcy 485 

An insolvent person who fails to petition, 
and his property is taken by creditors on 
legal process, may be adjudged a bankrupt 
■on petition of his creditors 637 

A solvent man is one that is able to pay 
all his debts in full as they become due. . . 637 

Creditors who have obtained a preference 
by a bill of sale from the debtor are es- 
topped to set up the execution of the same 
as an act of bankruptcy 1327 

Where a trader stops payment of his 
commercial paper, and does not resume pay- 
ment thereof within 14 days, he comanits 
an act of bankruptcy. 635 

Promissory notes given by a firm as vouch- 
ers or memoranda in exchange for notes 
of like amount simultaneously given to them, 
but not as obligations to be paid at ma- 
turity, are not commercial pai)er, as be- 
tween the firm and the i)erson to whom 
given 741 

The refusal of a mercantile firm to pay 
commercial paper, entertaining a bona fide 
belief that they have a good defense thereto, 
is not an act of bankruptcy 741 

It is unnecessary to allege or prove fraud 
in the suspension of commercial paper 
where payment is not resumed within a pe- 
riod of 14 days 596 

Where, on the dissolution of a firm, one 
member agrees to pay its outstanding com- 
mercial paper, and i>ayment thereof is sus- 
pended for 14 days, it is an act of bank- 
ruptcy 596 

Notes given by a solvent partner, after 
the dissolution of the firm, to one of the 
creditors who had assisted in starting and 
dissolving the firm, and by way of settle- 
ment, will not be considered as the commer- 
icial paper of such partner, he not being by 
business a merchant, and having Altered 
into the partnership to benefit a relative, and 
closing it up as soon as it was discovered 
■ to be unprofitable 485 

Creditors who have taken possession of 
the entire property of a debtor under a gen- 
eral assignment or bill of sale intended to 
prefer them cannot set up the nonpayment 
of a note as an act of bankruptcy 1327 

A conveyance by one partner of individual 
property, even with intent to defraud firm 
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creditors, or to prefer a firm creditor, will 
not sustain bankruptcy proceedings ag^nst 
the firm .....: 1322 

Sdiediile. 

Where the acts ' of bankruptcy diaxged 
in a petition filed after December 1, 1873, are 
denied, and a jury trial demanded, the bank- 
rupt, under section 39, as amended- Jxme 
22, 1874, will be required to file a list of 
creditors and amount of their claims 299 

If the bankrupt makes an erroneous claim 
to property mentioned in the schedule as be- 
ing exempt from operation of the bankrupt 
act, it is the duty of the assignee to correct 
or disregard it, 921 

An erroneous claim of certain articles men- 
tioned as exempt does not affect the truth 
of the affidavit to the schedule which states 
that it contains a statement of all the bank- 
rupt's estate 921 

The application of the bankrupt for leave 
to amend his schedule by adding property 
omitted as appearing on hia examination is 
an ex parte one, which no creditor has any 
right to oppose 443 

The allowance of an amendment of the 
schedule by adding property omitted does 
not conclude a 'creditor to avail himself of 
any ground of opposition to the discharge 
arising out of such omission 448 

Adjudication. 

Ai adjudication in bankruptcy is in the 
nature of a judgment in rem, and binding 
upon aU the world 65 

Assignee — Election, appointment^ and re- 
moval. 

Where it appears probable that a confes- 
sion of judgment to a creditor was taken 
with knowledge of the debtor's insolvency, 
the proof of the creditor's daim will be 
postponed until after the choice of an as- 
si^ee 125 

The rights of the minority will be pro- 
tected, and confirmation of the election of 
the assignee refused, where it appears that 
he was chosen in tiie interest of the bank- 
rupts 842 

The court refused to confirm the election 
of an assignee who was the bookkeeper of 
one of the bankrupts, where a large num- 
ber of creditors could not be represented at 
the meeting S42 

A joint creditor, in the case of the separate 
bankruptcy of one member of the firm, 
has a right to prove his joint debt, and vote 
for assignee in the separate bankruptcy. . 

495, 1248 

—— Sigltts, duties, and liabilities. 

Where a trustee under a general assign- 
ment for creditors is chosen as assignee in 
subsequent bankruptcy proceedings, his acts 
as trustee, performed in accordance with the 
deed of assignment before the bankruptcy, 
must be approved S 

Property of bankrupt— "WTiat constitutes. 

The choses in action of the wife not re- 
duced to possession of the husband do not 
pass to his assignee 1145 

A note given to a bankrupt in his own 
name for rent of a house belonging to his 
wife is not the property of the bankrupt, 
though the house was fraudulenfly convey- 
ed to the wife 793 

The bankruptcy of one paring ipso facto 
dissolves the partnership, and the assignee 
is tenant in common with the solvent part- 
ner in the joint stock 1248 

— Custody and control. 

Where the assignee has received or col- 
lected securities pledged, the court may, on 
petition by the pledgee, direct the assignee 
to apply the proceeds for the benefit of the 
pledgee 1237 
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Exemptions to the amount of $300, imder 
section 3 (Act 1841, c. 9), are not allowed 
in all cases, but cmly where the family, 
circumstances, and condition of tie bank- 
rupt warrant it ; 1320 

The words "other articles and necessaries" 
are to be construed as ijermitting the allow- 
ance of necessary articles only 1320 

A clock and silver watch are not such fur- 
niture, articles, or necessaries as the assignee 
may, in his discretion, allow to the bank- 
ruirt. Silver spoons and a cow may or may 
not be necessaries, according to 'circumstan- 
ces 1320 

The bankrupt is not entitled to the ex- 
emption of a homestead out of land mort- 
gaged by lum at the time of its purchase to 
secure the payment of the purchase money 
until the said mortgage is satisfied 1030 

Money cannot he set apart as "articles" 
and "necessaries," under section 14, unless 
it is the proceeds of specific things which 
ought to be set apart under such head. . . . 605 

The "business of a contractor" is not a 
"trade, occupation, or profession," within 
the meaning of Code Or. 211, exempting 
certain tools and implements from execu- 
tion 021 

Where it is objected to the exemption of 
a homestead under .the state laws that it ex- 
ceeds in value the amount linjited, the court 
will order it to be sold subject to the estate 
of the bankrupt 421 

— ^ Iiiens. 

A banker has no lien upon the moneys of 
a depositor for any separate debt which 
the depositor may be owing him, and he 
must prove his debt with the other credit- 
ors 230 

A creditor having two distinct debts, and 
holding property iu pledge for one of them 
with power of sale, may apply the surplus 
proceeds after paying the first debt to the 
payment of the second .1053 

The lien given, a landlord for rent al- 
ready due by the law of South Carolina is 
undisturbed by a decree declaring the ten- 
ant a bankrupt 434 

The creditors cannot object to the en- 
forcement of such a lien on the ground that 
it will sacrifice the tenant's goods 434 

The landlord's right to enforce the lien 
is not affected by the fact that he was pre- 
ferred in a voluntary assignment by the 
tenant, and that he has expressed a willing- 
ness that the assignee should sell, and pay 
him his rent 434 

A general assignment for the benefit of 
creditors within 60 days of the filing of a 
petition in bankruptcy is not void at com- 
mon law, and judgments obtained in the 
meantime against the bankrupt are not 
liens on the property assigned 3 

A lien on real estate lawfully obtained 
under a valid judgment by a creditor before 
the commencement of the proceedings in 
bankruptcy against the judgment creditor 
is good against the assignee in bankruptcy 560 

Attachment execution in Pennsylvania 
is final process, and, as such, is not dis- 
solved by section 14. Act 1867 1197 

Where, under the local law, an execution 
in the hands of the sheriff is a lien on the 
debtor's personal property for 90 days, if 
a petition is filed within such time the lien 
is transferred to the property in the hands 
of the assignee 577 

A direction by the execution to the sher- 
iff "to hold the execution, but not to levy 
for a few days, or until further orders," 
does not impair the lien 577 

The fact that the judgment was entered 
upon a warrant of attorney does not invali- 
date the lien if the creditor did not know 
of the failing circumstances of the debtor. 
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and if it was not entered up "in contem- 
plation of bankruptcy or insolvency." 577 

An execution placed in the marshal's 
hands previous to the conamencement of the 
bankruptcy proceedings creates a lien un- 
afEected by the bankruptcy proceedings.. 877 

A judgment creditor does not acquire a 
lien protected under the bankrupt law by 
commencing proceedings supplementary to 
execution. Until the appointment of a re- 
ceiver, his right is not a lien, within the 
meaning of the bankrupt law 877 

In the ease of an attachment dissolved by 
the bankrupt law, there is no lien for either 
the debt, costs, or disbursements. 160 

A sheriff who has levied upon property of 
a debtor afterwards adjudged a bankrupt 
is entitied to his poundage out of the pro- 
ceeds in the hands of the assignee, with- 
out regard to the validity of the judgment 605 

Upon the avoidance of a general assign- 
ment as in violation of the bankrupt law, 
tile title of the assignee in bankruptcy dates 
back to the time of such voluntary assign- 
ment, so as to avoid an intermediate levy 
of execution, 228 

The lien of a mortgage creditor on the 
real property of a bankrupt is not lost by 
his failure to prove his debt, so that %fter 
me end of the proceedings in bankruptcy 
he cannot enforce his lieu 1146 

A person advancing money for the fees in 
bankruptcy has a first lien on the estate for 
its repayment, and a mortgage given to se- 
cure the same gives no additional security 944 

-^— Sale. 

^ No order of court is necessary to author- 
ize the assignee to sell unincumbered assets 
of the bankrupt 966 

Where the purchaser of property of the 
bankrupt under a power of sale in a mort- 
gage before the adjudication refuses to 
complete the purchase, and the property is 
thereafter again offered for sale, the bank- 
ruptcy court may enjoin the sale 1063 

An injunction against a sale on execution 
on levies made prior to the petition in bank- 
ruptcy, where the judgments were valid, 
will be dissolved, where it does not appear 
that any advantage would result to the 
bankrupt estate by continuing them 1181 

Proof of debts— 'Wliat is provable. 

A partnership creditor may prove against 
the separate estate of a bankrupt member, 1248 

A note payable "in current money of the 
state" in which it is made provable, 
though the state, at the time of its ma- 
turity, is in rebellion 1114 

A judgment extinguishes the debt upon 
which it was founded, and constitutes a 
new debt. A judgment obtained after an 
adjudication of bankruptcy is not provable 
against estate of bankrupt 1325 

Policy holders in a bankrupt fire insur- 
ance company are not entitled to the return 
of any part of the premiums paid for the 
unexpired term, or to any deductions on 
outstanding premium notes 763 

A creditor who takes a preference with 
reason to believe that the debtor is insol- 
vent, and intends to evade the act, cannot 
prove his debt 128 

It does not affect the creditor's right to 
prove his debt that the preference was tak- 
en to prevent the dissipation of the bank- 
rupt's assets, and with the intent of mak- 
ing a distribution of the proceeds of the 
propei-ty pro rata among all the creditors. 128 

— — Secured, debts. 

The claim of a bank arising out of com- 
mercial paper taken by the bankrupt firm, 
and discounted by it, is not a secured claim, 
and is not reduced by collections from the 
makers, not in excess of the balance due 
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after payment of dividends from the Tjank- 
rupt estate 575 

■ ■ Set-off. 

Where no notice is taken of a sellers 
letter refusing to deliver goods on credit 
as agreed unless an old debt were ])airl, and 
the buyer goes into bankruptcy, and his as- 
signee does not offer to complptt the con- 
tract, the notice does not .constitute such a 
repudiation of the contract as will author- 
ize its value being set-off against the seller's 

old debt 873 

Stockholders of an insolvent corporation 
who are al*-o creditors cannot be allowed to 
deduct the amouiit due them from their re- 
spective proportions of the unpaid capital. 1189 

Procedure. 

The absence of a claimant, which will ren- 
der a uroof of debt by an ugent admissible, 
must be "from the United S ates"; nor will 
the oath of an apent that he is better ac- 
quainted with the facts than his principal 
render the deposition of the agent alone 
admissible as proof of debts .1129 

Proof of debt may be made by an agent 
who has had exclusive charge and control 
of the same, and knows personally all the 
facts required to be sworn to in proving it, 
the creditor himself having no personal 
knowledge of the facts 419 

A claim is not duly proved, and must be 
rejected, unless it appears from the state- 
ment of the deponent thereto that a debt 
exists which the creditor has a present right 
to have paid out of the bankrupt's estate. . 127 

Proof of a debt in the case of a bank- 
rupt firm should show with reasonable cer- 
tainty whether it was contracted by the 
firm or the individual partners 127 

Proof of a debt against a partnership 
should not be joined with proof of a debt 
against an individual partner 127 

The court will not grant leave to with- 
draw a proof merely for the purpose of al- 
lowing a creditor to continue an arrest of 
the bankrupt which was made before com- 
mencement of the proceedings in bank- 
ruptcy 1154 

Objections to proof of a claim must be 
made by written allegations, specifying 
with reasonable certainty the ground of 
such objection 125 

Payment of debts: Priority: Dividends. 

Where the same partners carry on the 
same business at difEerent places, under dif- 
ferent partnership names, there are not two 
distinct firms. The assets of both nominal 
firms are equally applicable to the payment 
of all the creditors of both 1329 

Where property once belonging to a part- 
nership has, by a bona fide contract, ceas- 
ed to be partnership property, and become 
the separate propertv of one of the part- 
ners, who afterwards becomes a bankrupt, 
the nartnership creditors are not entitled 
to any preference over the bankrupt's in- 
dividual creditors in relation to such prop- 
erty 1238 

The partnership creditors have a prefer- 
red claim against the assets of a bankrupt 
firm, and the separate creditors have a pref- 
erence against the separate assets. . .266, 1321 

A fund recovered in virtue of the rights 
of the bankrupt's creditors generally must 
be distributed to them generally, and not 
given to one , 1020 

Debts arising out of internal revenue 
bonds, signed by the members of a firm 
as sureties, are not entitled to the' priority 
of the United States out of the firm as- 
sets, but only against individual assets. . . 493 

Costs: Pees: Disbursements. 

The allowance of reasonable compensa- 
tion to the assignee for his services is dis- 
29FED.CAS.— 90 
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cretionary with the bankruptcy court. 
Rev. St. § 5099 962 

Assignees intending to charge for serv- 
ices beyond the fees mentioned in rule 30 
must notiftr creditors of their intention in 
the notices of the meeting at which their 
account is to be presented t . 962 

Counsel for assignee allowed $350 for 
services 301 

The trustee authorized to pay to the sher- 
iff $50 for the care and protection of prop- 
erty levied on from the time of obtaining 
the judgment, which was subsequently set 
aside 1325 

Where it appears that attachment pro- 
ceedings were merely auxilliary to the bank- 
ruptcy proceedings, the costs and expenses 
thereof will be allowed 160 

The omission of the attachment credit- 
ors to commence proceedings in bankruptcy 
is not sufficient to rebut the positive aver- 
ment in their petition that the attachment 
proceedings were not taken to defeat the 
operation of the bankrupt act 160 

The expenses of creditors in attending 
the first meeting of creditors disallowed. . 160 

The charges of a deputy sheriff for at- 
tempting to arrest the debtor, for which 
there was no apparent necessity, disallow- 
ed 160 

The costs and expenses of the bankrupt- 
cy proceedings are entitled to. priority of 
payment out of the funds in court derived 
from the sale of the property 1030 

A creditor's petition for an adjudication 
of bankruptcy is the same as a creditor's 
bill against a deceasei insolvent. All 
creditors must contribute pro rata to the 
expenses of the suit. Whether counsel fee 
shall be allowed as well as the measure of 
such fee rests with the court, and is a 
question addressed to its equity 1324 

There must be some positive and un- 
equivocal act of acceptance before the as- 
signee will be held liable on a lease of the 
bankrupt •. 307 

If the assignee occupy leased premises 
after the day of adjudication, he, and not 
the estate, is liable for the rent. When, 
however, his occupancy is for the benefit 
of the estate, he' will be credited by the 
rent he is obliged to pay. 494 

Where the assignee holds a store for the 
purpose of keeping and storing the goods 
of the bankrupt until they can be sold, the 
rent is chargeable as a part of tie as- 
signee's expenses 132 

The assignee is not bound for tie rent 
in a lease of premises used for the storage 
of the bankrupt's goods of which, he had 
no knowledge .• . 307 

Where a lease of premises made by the 
bankrupt is not accepted by the assignee, 
he is not liable thereon, but if the premises 
are used by him the estate will be held 
liable for the value of such use 877 

Discharge — Proceedings to obtain. 

The application for a discharge must in 
all cases be made within one year from the 
adjudication in bankruptcy. (Act 1867, § 
29.) 423 

Where the delay is not sufficiently ac- 
counted for, the application will be dismiss- 
ed 423 

Where there is no opposing counsel, on an 
application for discharge made more than 
two years after the adjudication, and aft- 
er Act June 23, 1874, and the assent of 
majority creditors has not been obtained, 
the court will refer the case to a register 
to report 423 

To entitle a bankrupt to discharge, the 
proceeds of his property to be delivered 
among his creditors must be equal to 50 per 
cent, at the time of the hearing of the ap- 
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plication for the discharge before the regis- 
ter 494 

Under the amendment of 1874, in any 
case where there were no assets equal to 30 
per cent., if the bankrupt secured the as- 
sent of one-fourth of his creditors in num- 
ber, ahd one-third in value, he is entitled 
to his discharge, without regard to the time 
when the debts were incurred. (Reversing 
876.) 878 

The pendency of a prior petition for dis- 
charge which was not seajonably made is 
no ground of objection to the jurisdiction 
of the court on a subsequent petition 966 

Acts barriiig:. 

A discharge will be refused where the 
assent of a creditor has been influenced by 
the purchase of a debt of anjther creditor 
for more than its value by a relative of 
one of the bankrupts 1068 

Where the assent of a creditor is procur- 
ed by a pecuniary consideration moving 
from a third person with no conceivable 
motive but to benefit the debtor, there is a 
strong presumption that the payment was 
made in behalf of the bankrupt 1068 

A pledge, payment, transfer, assignment, 
or conveyance made when a debtor's liabili- 
ties exceed his assets, and he has ceased to 
meet his indebtedness as it falls dud, is an 
act of bankruptcy, and a sufficient .ground 
for refusing a discharge 230 

Where members of a firm are also mem- 
bers of firms in a foreign country, which, 
being threatened with legal proceedings, 
mortgaged their property for advances to 
carry on their business and to secure pay- 
ment of prior debts, held, that such trans- 
fers were not preferences 966 

Where a bankrupt, in pursuance of an ar- 
rangement with a certain creditor, omits 
his debt from his schedule, such creditor 
will not be permitted to object to the bank- 
rupt's discharge on that ground 921 

A bankrupt who is a tradesman is not 
entitled to a discharge under the bankrupt 
act if he has not kept an invoice or stock 
book 966 

It is the duty of the court to refuse a dis- 
charge to the bankrupt where, upon an 
inspection of the record, it appears that he 
has done those acts which prevent his re- 
ceiving a discharge, although no objections 
are interposed by creditors 1253 

— Scope and efBect. 

A judgment for tort is discharged under 
the bankrupt law 1156 

A bankrupt arrested under a ca. sa. issued 
upon such a -judgment will be released by 
this court, even though the state court had 
refused so to do 1150 

A debt created by fraud is not affected by 
the discharge, although reduced to a simple 
judgment for money 243 

A stipulation between the parties after 
judgment, by which plaintiff waived his 
right to execution against the body of de- 
fendant, does not affect the question of dis- 
charge , 243 

A discharge of a member of a firm re- 
leases him from liability for his joint as 
well as his separate debts, and binds his 
partners 1248 

A plea of bankruptcy which sets out the 
certificate and discharge as required by 
section 4, Act 1841, is good 1019 

Prohi'bited or fraudnlent transfers. 

Where a petition is filed on March 14th. 
a payment theretofore made on November 
14th will be held to have been made more 
than four months before the bankruptcy.. 275 

Charging notes or other obligations as 
they become due to a banker against the 
obligor's deposit account as customary, may 
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become an unlawful preference on the 
bankruptcy of the depositor 230 

The mere fact that debtors had some 
time previously compromised with creditors 
at 45 cents on the dollar is not reasonable 
cause to believe that they intended, by suf- 
fering execution to be levied, to give the 
creditor a preference 284 

A bank which takes the checks of an 
insolvent firm is put upon inquiry by their 
nonpayment 284 

A trader is insolvent who is unable to 
pay all his debts in money as they become 
due in the ordinary course of business, 
without reference to the value of his prop- 
erty 523 

InabiUty of a merchant to pay commer- 
cial paper in the due course of business is 
insolvency 287 

Knowledge of the nonpayment of the 
commercial paper of a merchant at maturi- 
ty furnishes reasonable cause to believe 
that he is insolvent 287 

Where an insolvent debtor allows a suit 
to proceed to judgment and execution with 
certain knowledge that it will effect a pref- 
erence, he is guilty of suffering a prefer- 
ence 287 

A confession of judgment, followed by 
a seizure of the debtor's property upon exe- 
cution, if made by an insolvent with a view 
to prefer the creditor, is an unlawful pref- 
erence 523 

Where, on an exchange of property, the 
creditor receives property of much greater 
value than tliat surrendered by him, the 
transaction will be deemed a preference if 
an original transaction would, under the 
circumstances, be so treated 228 

If an insolvent debtor does an act which 
operates as a preference, he is presumed to 
have intended such result until the con- 
trary appears 523 

A creditor has reasonable cause to be- 
lieve his debtor insolvent when he has 
knowledge of such facts and circumstances 
as are calculated to put a prudent man 
upon inquiry 523 

A fraud upon the bankrupt act is not 
necessarily what is popularly known as a 
"fraudulent act," but one by which its 
provisions are evaded or avoided 523 

A disposition of property by an insolvent 
debtor, not made in the usual and ordin- 
ary course of business, is evidence of frajid 
until the contrary appears - 523 

If a creditor has reasonable cause to be- 
lieve his debtor insolvent when he takes a 
preference from him, it is immaterial what 
he thinks or knows about the latter's in- 
tentions in giving such preference 523 

An attorney, with knowledge of tlie debt- 
or's insolvency, defended a suit on a just 
debt, and he also obtained, as attorney for 
another creditor, a judgment by default 
against such debtor in a suit brought later, 
before judgment could be obtained in the 
prior suit. Held, that the attorney had rea- 
sonable cause to believe that the debtor in- 
tended to give a preference to the creditor 
in the later suit, and his knowledge was to 
be imputed to his client... 1174 

Where a debtor is sued for a just debt, 
and -interposes a groundless defense in such 
manner that another creditor, who brings 
suit later, is enabled to obtain a prior judg- 
ment and the appointment of a receiver, an 
intent to give a preference to the creditor 
in the latter suit must be inferred 1174 

Suits and proceedings in relation to tlie 
estate. 

The United States district court has pow- 
er to fully administer the bankrupt act 434 

The district courts in bankruptcy are au- 
thorized by summary proceedings to ad- 
minister all the relief which a court of 
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equity could administer under the like cir- 
cumstances upon regular proceedings, . . . 65 

The plenary proceeding common to suits -^ 
in equity is not necessary in the exercise 
of the equity power of the district court 
in bankruptcy • • 6d 

Notice of an application for an injunction 
in bankruptcy need not be given unless spe- 
cially directed, the provision in Act March 
2, 1793, not being applicable 6a 

A "suit bv the assignee to collect debts or 
claims due to the "estate must be brought 
witiiiin two years from the time when the 
caiise of action accrued to the assignee... 57 

Where the action was commenced within 
two years, but the assignee directed the 
clerk not to issue the summons, and it was 
not issued or served until more than two 
years from the time the cause of action 
accrued, the action is barred 57 

The assignee may recover at law or in 
equity, aa the nature of the case requires, 
from a solvent partner what is due from 
him by the articles of copartnership 1248 

On the bankruptcy of the general partner 
in a limited partnership, where, under the 
local law, the special partner is hable for 
all sums drawn out by him, with 'interest, 
the assignee can recover from the solvent 
special partner the sums withdrawn by 
him during the continuance of the firm.. .1248 

The assignee stands in the position of an 
attaching or judgment creditor to impeach 
a chattel mortgage by the bankrupt as void 
under the local law 704 

Rev. St. § 5128^ is not a penal law, and 
does not impose a forfeiture, and in an ac- 
tion thereunder after the amendment of 
June 22, 1874, to recover a payment made 
before March 14, 1874, it is sufficient to 
lay the payment as. made within four 
montiis of the bankruptcy, and to charge 
that defendant had reasonable cause for 
believing that the payment was made in 
fraud of the nrovisions of the bankrupt law. 275 

On awarding to the assignee the pro- 
ceeds of an unlawful preference obtained 
by judgment and levy of execution, the 
sheriff was allowed legal fees and costs of 
suit, which were charged on the creditor.. 287 

The assignee will be allowed costs in a 
suit to set aside a conveyance as fraudu- 
lent, where the ease was clear, and the 
creditor contested it to the end 271 

Hevietv. 

The review of an interlocutory decree of 
the district court in a suit to set aside an 
illegal preference can only be had by ap- 
peal under section 8. Act 1867, and cannot 
be had by petition for review under* sec- 
tion 2 .- 286 

Arrangement TTxtli creditors: Composi- 
tion. 

Corporations, as well as natural persons, 
have the right to avail themselves of the 
provisions of the bankrupt law pertaining 
to composition 531 

After a motion to confirm a compromise 
has been brought on for final hearing, the 
judge has power to refer the matter back 
to the register to report all the facts of the 
case touching the proposed compromise, . . , 110 

A resolution of compromise which is pal- 
pably opposed to the best interests of all 
concerned will not be confirmed 531 

In deciding a motion to confirm a reso- 
lution of compromise, the court will take 
into account the relations of the creditors 
favoring the compromise to the debtor, and 
the relative number of creditors whose in- 
dividual opinions are expressed in person 
by the resolution, as compared with those 
who dissent 531 

In deciding whether a composition should 
be approved or rejected, it should be corn- 
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pared with what the creditors would re- 
ceive through an assignee, not with what 
the debtor might possibly be able to pay 
them • 929 

The objection that the estate could pay 
more will not avail unless very clearly 
made out, and the disparity is evident 619 

The fact that the schedules stated the 
real estate of the bankrupt as of unknown 
or uncertain value is not a good objection . 
to a composition • 619 

The decision of the majority creditors is 
conclusive as to the amount of the com- 
promise where their judgment is exercised 
in good faith, and there is nothing to indi- 
cate fraud, accident, or mistake 536 

Though there are indicia of fraud in com- 
position proceedings, the court should not 
refuse to record the resolution without giv- 
ing the debtor and majority creditors an 
opportunity to be heard... 536 

The presence and vote of a creditor who 
is- not lawfully to be counted as such, in 
favor of a composition, will not nullify the 
proceedings unless the absence of his vote 
would change the result • HO 

The satisfaction by the bankrupt of 
claims at large discounts, and the purchase 
by his brother of other claims, where the 
transactions are open, is no reason for re- 
fusing confirmation of the composition 
where two-ihirds in number and amount of 
the other creditors consent to the composi-^ ^ 
tion '••". 11" 

BANKS- AND BANKING. 

The safety fund law of Michigan, which 
prohibited all banks subsequently estab- 
lished, from issuing notes except they are 
payable on demand, and without interest, 
applies to a bank charter granted on the 
same day -t...... . 572 

And where notes are issued m violation 
of such law, they are void 572 

A cashier without special authority can- 
not bind his bank by an ^oflScial indorse- 
ment of his individual note, and the onus 
is on the payee to show the cashier's au- 
thority ; 831 

Under Act IMich. March 15, 1837, the di- 
rectors are liable in their individual ca- 
pacities in the first instance if the debts 
of the institution exceed three times the 
amount of stock paid 1016 

The directors are liable 'for all excess of 
debts above three times the amount of 
capital stock paid, and also for all deficits 
occasioned by the insolvency of the bank. 1016 

A bank is answerable for the acts of its 
agent; and it is immaterial how notes get 
into circulation, if they come into the hands 
of the holder bona fide 1019 

If a director protested against certain 
loans at life time they were made, he is not 
liable, as director, in his individual ca- 
pacity for such loans 1016 

Where the plaintiff seeks to make the di-. 
rectors liable for excess of loans, etc., the 
declaration must aver the amount of such 
excess 1016 

A plea to an action against the directors 
which avers tlie notes on which the ac- 
tion was brought were fraudulently put in- 
to circulation is no answer to the dedara- 
tion 1019 

The proceeding by the bank commission- 
ers under the statute is no bar to an action 
against the directors to make them per- 
sonally liable 1019 

A bank which receives from a customer a 
bos for safe-keeping, without any special 
compensation therefor, is liable for gross 
negligence only .....1008 

One depositing in a bank without notice 
of its by-law that special .deposits for safe- 
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keeping shall be at the risk of the depositor 
is not bound tJiereby .1008 

A bank which received a special deposit 
of a box for safe-keeping has the burden 
of showing that the loss thereof is not due 
to its fault ..lOOS 

A bank which received a special deposit 
of a box for safe-keeping, though respon- 
sible therefor if it is delivered to" a wrong 
person, or is lost or mislaid by the careless- 
ness of an officer or employ^ thereof, in the 
course of business, is not responsible, prop- 
er care having been observed in the selec- 
tion of officers and em^loySs, if it is lost 
through any act of theirs not within the 
scope of their employment -lOOS 

Although, under the New York law, a cor- 
poration cannot interpose the defense of 
usury, a national bank which makes a 
loan to a corporation at a greater rate than 
7 per cent, per annum forfeits the interest 
under Act June 3, 1S64, § 30 1211 

BILLS, NOTES, AND CHECKS. 

It is not necessary that the various par- 
ties to a negotiable instrument should be 
different persons in order to render it a bill 
of exchange • -1226 

A promise to accept a nonexistmg bill of 
exchange, payable after date, and not after 
sight, taken by the holder upon the 'faith 
of such promise, amounts to an acceptance 
of the bill when drawn in favor of the hold- 
er 1226 

A note given for the assignment of the 
time of an apprentice, being for an illegal 
consideration, is void 32 

The blank indorsement of a bill of ex- 
change passes all the interest therein to 
every indorsee in succession, discharged 
from any obligation which might subsist 
between the original parties, but which docs 
not appear upon the face of the instrument 
itself : 1263 

A transfer of a negotiable note and mort- 
gage to the plaintiff, to indemnify him, he 
agreeing to transfer them if indemnified, 
held not a legal mortgage, but a conveyance 
in trust -;.... 273 

A foreign bill of exchange must be pre- 
sented within a reasonable time, and what 
is a reasonable time depends upon the cir- 
cumstances of each particular case 67 

The reasonable time within which a for- 
eign bill of exchange; payable after sight, 
ought to be presented, must be determined 
with reference to the usage among mer- 
chants as to the delays in the negotiation 
and transmission of such bills 72 

A bill of exchange payable 60 days, after 
sighti drawSi in Havana upon London, need 
not be sent direct to Tjondon, and may be 
sent for sale to the "United States 67 

A copy of the protest for nonacceptance 
need not accompany the notice of dishonor 67 

The question of the residence of the in- 
dorser, and whether the notice was sent to 
the nearest post office, will be left to the 
jury 1089 

The usages of an office, as regards the 
service of a notice, cannot make that evi- 
dence which is in itself not so 1031 

If new notes are taken by the holder of 
a note, and time given without consent of 
the indorser upon the old note, he is dis- 
charged 997 

If the indorser of a promissory note ac- 
cept an order from the indorsee for the 
amount of the note in favor of a third per- 
son, a subsequent attachment of the mon- 
ey in the hands of the indorser by a cred- 
itor of the indorsee will not avail him 920 

If a draft, not negotiable, be accepted 
by the drawee, with an agreement to pay 
the amount to any person to whom it is as- 
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signed, the assignee, axter notice, may 
maintain an action for money had and re- 
ceived to his use against the acceptor. . . 815 

The right of action on a bill of exchange 
is complete by the nonacceptance, protest, 
and notice, and, where these facts are 
averred and proved, subsequent averments 
of presentment for payment, nonpayment, 
and notice thereof need not be proved.., 67 

In an action against the last indorser of a 
promissory note, it is not necessary to prove 
the prior indorsements ' 1125 

The maker of the note, having acquired 
the equitable interest of the assignor, may 
use it in his defense to an action at law on 
the note 273 

The difference of exchange cannot be re- 
covered in an action on a promissory note, 
where there is no allegation in the declara- 
tion to cover the rate of exchange 571 

BILL OF LADING. 

See, also, "Admiralty"; "Affreightment"; 
"Carriers"; "Demurrage"; "Shipping." 

A bill of lading, in so far as it is a con- 
tract, cannot be affected by parol, though 
subject to explanation as a receipt 626 

A factor consignee who is in advance to 
the shipper acquires, by the execution and 
delivery of a clean bill of lading, a proper- 
ty in the goods, and a right to their deliv- 
ery by the ship, which cannot be divested by 
any subsequent acts of the shipper and the 
master 1155 

Consignees under clean bills of lading are 
not bound by clauses in a charter party re- 
lieving the ship from the duty to properly 
protect the cargo 1241 

BONDS. 

See, also, "Counties"; "Munidpal Corpora- 
tions"; "Principal and Surety"; "Railroad 
Companies." 

Where bonds contained a provision for 
semiannual interest "on the presentation of 
the respective coupons hereto attached, 
both principal and interest payable at the 
principal office of said company in the City 
of New York," Hidd, that the coupons might 
be sued without previous presentation for 
payment. aOl 

Pledgees of bonds payable to bearer hy- 
pothecated to secure a debt are legal hold- 
ers, and are entitled to demand payment of 
coupons which -fall due before the maturi- 
ty of the^debt which the bonds wer.e pledg- 
ed to secure 261 

Where a suit on a bond is brought in the 
name of the obligee, it is not material to 
the obligor that he is not the person inter- 
ested 91 

BOTTOIVIRY AND RESPONDENTIA. 

It is essential to a bottomry transaction 
that the money lent should run the hazard 
of the voyage .12S& 

The master may bottomry the ship for 
necessaries in a foreign port when he can- 
not procure the necessary means from the 
funds or credit of the owner, whether he 
has sufficient funds of his own on board to 
meet the expenses or not 1288 

Charleston, S. C, is, in respect to hy 
pothecation, a foreign port to New York. .1288 

A bottomry bond given by the owner of 
less ttian half interest in a vessel, but hold- 
ing the legal title, covering the whole value 
of the vessel when only one-third of the sum 
was actually due, Md fraudulent as against 
the other owner 1285- 
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"Where a bottomry bond covering the 
whole vessel is void in toto against a part 
owner of the vessel for fraud, it cannot be 
good in part against a purchaser from him, 
with knowledge that part of the debt secur- 
ed by the bond was originally goo^ 1285 

In an action to recover advances made up- 
on a bottomry bond, it is necessary for the 
libellant to exhibit an account of particu- 
lars, and establish the necessity of the ad- 
vances 1288 

BREACH OF MARRIAGE PROMISE. 

The proper plea to a count on a breach 
of promise of marriage is "non assump- 
sit," and not "not guilty"; and a plea of 
"not guilty" will be stricken out, on special 
demurrer, as bad • • .1266 

A plea of the general issue, in an action 
for breach of promise of marriage, may be 
treated as a nullity, under rule 26, if not 
accompanied by the affidavit and the certifi- 
cate required by that rule 1264 

A special plea in such an action may be 
treated as a nullity, under rule 27, if not 
accompanied by the certificate required by 
that rule 1264 

Matter pleadable in bar in such an ac- 
tion, if intended to show that the plaintiff 
had no subsisting cause of action when the 
suit was commenced, can be given in evi- 
dence under the general issue. 1264 

In such an action, evidence of acts of 
misfeasance, immediately connected with 
the cause of action, or evidence showing 
an equitable defense arising out of the 
cause of action, if admissible at all, can be 
given in evidence in mitigation of dam- 
ages under a plea of the general issue 1264 

In such an action, matter, in a plea, 
which attributes to the plaintifE habits, dis- 
position, temper, and acts in such wise as 
would warrant an action for libel against 
whoever should publicly make such char- 
ges by printing or writing, is irrelevant, im- 
pertinent, and scandalous, and will be 
stricken out on motion , 1264 

CARRIERS. 

See, also, "Average"; "Bills of Lading"; 
"Charter Parties"; "Demurnige"; "Ship- 
ping." 

A carrier which keeps a warehouse for 
the storage of goods until called for by the 
consignee is liable only as a warehouseman 
for goods stored therein after the carriage 
is ended 1004 

Where liquors in the hands of a carrier 
for transportation are seized, forfeited, and 
destroyed in conformity to the state law, 
the shipper cannot recover of the carrier. . 669 

Articles which it is usual for persons to 
carry with them from necessity or con- 
venience or amusement, and also money not 
exceeding a reasonable amount, fall with- 
in tlie term "baggage" 106 

A gold watch and gold spectacles heht 
necessary to the traveler's personal con- 
venience 106 

CHARTER PARTIES. 

See, also, "Admiralty"; "Average"; "Bills of 
Lading"; "Demurrage"; "Shipping." 

Under a charter for the carriage of sljser- 
age passengers, providing that the charter- 
ers shall "find breadstuffs, berths, water 
casks, water and fuel," etc., the charterer 
is liable for all articles^of diet, both dur- 
ing the usual voyage and while detained in 
a port of distress through springing a leak 
in a gale 819 
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The giving of bond by the master con- 
ditioned to perform all the requirements 
of the British passenger act created no 
privity between the owners and the passen- 
gers, and did not, as between owners and 
charterers, impose on the owners a liability 
for victualing .'. • 819 

The ship was liable, in such case, for the 
expense of landing and embarking the pas- 
sengers at the intermediate port, and for 
housing them on shore, during the period of 
detention, while the ship was being re- 
paired,' this being a substitute for room on 
shipboard 819 

The charterers were liable for the reason- 
able and necessary cost of raising such 
money at the port of distress as was spent 
by the master for their account 819 

In a charter to carry a cargo of hides, the 
clause "the charterer furnishing the lining 
hides and bones for dunnage only" does not 
relieve the ship from the duty to properly 
protect the cargo • 1241 

The owner of the ship who charters her 
to another tacitly agrees tliat she is in suit- 
able condition for the use to which she is 
to be put ,•'703 

A charter for a gross- sum to carry all 
lawful goods placed on board to the entire 
capacity of the vessel means all goods not 
contraband nor diseased, and as many as 
the vessel can in safety carry. 807 

Where,' before the ship is full, the cargo 
sinks her as low as is .usual and proper 
without extra danger, the master may re- 
fuse to carry more 807 

If the vessel took on board in weight 
nearly double her measured tonnage, and 
was in good repair and well manned, she 
was not a defective or imperfect vessel, 
though she would not bear filling up en- 
tirely witii cargo, most of which consisted 
of such heavy articles as saltpetre and lin- 
seed • • • 807 

A survey of the vessel by other sea cap- 
tains, who report and swear to the truth of 
the result, is not conclusive as to her prop- 
er depth, but is a sound measure of precau- 
tion in a dispute between the master and 
the diarterers 807 

The inclination of courts should be to sus- 
tain what seems prudent and watchful 
over life and property in such eases by a 
master, if it be done openly, after full no- 
tice of other party, and under circumstances 
not indicating either groundless timidity or 
selfishness 807 

Though the honest opinion of a competent 
master that he has taken on board all the 
cargo his vessel will safely carry is not 
absolutely binding on the charterer, it is en- 
titled to very great weight, and can be con- 
trolled only by decisive evidence of a mis- 
take on his part 804 

Freight contracted for in gross for a voy- 
age out and return cannot -be apportioned 
and recovered for a part of the cargo or 
a part of the voyage unless expressed in 
or implied from the contract 807 

Where tbe charter contains no exceptions 
as to perils of the seas, and the vessel, 
meeting heavy weather, puts back, and a 
part of the cargo damaged by sea perils is 
taJcen out and sold, and the balance is 
carried forward and delivered to the con- 
signees under bills of lading excepting 
perils of the seas, no part of the charter 
money is recoverable 1284 

Where the freight on a cargo of flour 
out and a cargo of coffee back is to be 
paid at a certain sum per barrel on the 
flour, the charterer has no lien for freight 
on the coffee, purchased with the proceeds 
of ^e flour by one who took an assign- 
ment of the bills of lading for advances, ex- 
cept to the extent of the surplus 496 
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Where goods are landed at the wrong 
place by the master, and then reloaded, the 
expenses must be borne by him or the own- 
ers; otherwise, where -landed at the request 
of the supercargo or agent of the char- 
terers 807 

If there is a.' defect in the ship by which 
she becomes disabled, even though it may 
not be apparent upon examination, the 
charterer cannot recover the charter money, 
and he will be liable for damages occasion- 
ed by the defect 703 

CITIZEN. 

A citizen of the TTnited States cannot ex- 
patriate himself without the consent of his 
government; and no consent is to be im- 
plied from the policy of the United States 
to permit the naturalization of foreigners 
without inq^liring whether their allegiance 
to their native countries has been dissolv- 
ed 1330 

CLERK OF COURT. 

The clerk is not bound by the acts of his 
deputy where not in the ordinary course of 
business 616 

COLLISION. 

See, also, "Admiralty"; "Pleading in Admiral- 
ty"; "Practice in Admiralty"; "Towage." 

Nature o£ liaTiility: Contributive fault. 

Any negligence, inattention, or want of 
skill in the navigation or care of a vessel 
resulting in injury to others wiU entitle the 
sufferer to damages 199 

An error or fault of one vessel will not 
justify the other in inflicting an injury 
which she might, by due diligence, have 
avoided 764 

Where no fault can be found on either 
side, the collision will be deemed an inevit- 
able accident 181 

A tow which is itself without fault is not 
liable for damages resulting from a col- 
lision caused by the fault of the tug 797 

Rvles of navigation. 

When two vessels are approaching each 
other, and the character and course of ei- 
ther cannot be determined by the watch on 
board, the vessel should be slowed or stop- 
ped until the character and course of the 
other can be ascertained 169 

Where^ vessels are approaching each other 
with berth enough to exchide the possibili- 
ty of their coming together, porting the 
helm, under such circumstances may be a 
•fault 199 

Setween sail vessels. 

Where two sailing vessels on opposite 
tacks are on crossing courses, the one on 
the port tack must keep away 639 

A vessel sailing free JicM liable for a col- 
lision with one close hauled on a crossing 
course, which missed stays in going about, 
fell off, and went astern, and was struck 
by the former 742 

Between steam and sail. 

The mere proof that a steamer collided 
with a sail vessel, unaccompanied with cir- 
cumstances exonerating her, raises a prima 
facie presumption of fault in the steamer. . 

362, 691 

Where it is the duty of a steamer to 
avoid a sailing vessel, the onus is on the 
steamer to show, in case of collision, that 
the sailing vessel did not keep her course, 
or to show some other fault on the part of 
the sailing vessel that contributed to the 
collision 772 
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The law casts upon the steamer the obli- 
gation of using effectively and promptiy the 
extraordinary means she possesses to pre- 
vent a collision 362 

The steamer is 'in fault when, seeing a 
sail vessel and the danger of collision, she 
changes her helm in ignorance of the course 
of the sail vessel , 774 

The law requires a sailing vessel in a 
narrow channel to beat out her tack, and 
to come about with all possible dispatch 
on the other, leaving to an approaching 
steam vessel the responsibility of being in 
a position to enable her to do so without 
danger 1087 

A sailing vessel in Hell Gate cannot be 
asked to check her headway to enable a 
steamboat to pass her at Hallett's Point. .1087 

The steamboat cannot be excused for 
holding her way upon the hypothesis and 
belief that the sailing vessel cannot, with 
safety to herself, keep her tack, but must 
go about or come into the wind before they 
meet 352 

\V'nen a steamer sees the green light of 
another vessel directly ahead, it is nearly 
certain that, if both keep on their courses, 
there can be no collision, and, in such case, 
starboarding by the steamer, out of abun- 
dant caution, though unnecessary, is not 
reprehensible *691 

Where the change of course by the sail- 
ing vessel is made under impending danger, 
and in extremis, the steamer is responsible 
for it -. 772 

Between steam vessels. 

The general rule of navigation is that 
where two steamboats are approaching each 
other in opposite directions it is the duty 
of each to port her helm and pass to the 
right 335. 338 

The rule which requires two steamers 
approaching each other to port their helms, 
and so pass on the starboard hand, must 
be acted on when there is any possible 
chance of collision by keeping their cours- 
es 894 

It IS not enough for the party who de- 
parts from the rule to show that they 
would have gone clear if each had kept it's 
course; he must also show the other party 
ought to have perceived there was no pos- ' 
sible chance of collision by so doing 894 

Where steam vessels are approaching 
each other, and from the darkness or fog 
there is the least uncertainty as to the 
course , or position of the other, it is the 
duty of each instantiy to cheek her speed, 
and then, if necessary, to stop and back. . 199 

Overtaking vessels. 

The overtaking vessel must avoid the 
vessel ahead, but the latter must not sud- 
denly change her course, so as to embarrass 
the vessel behind 855 

A sail vessel will be held in fault for a 
collision with an overtaking steamer, where 
the latter took due precaution to avoid a 
collision, but the sail vessel failed to run 
out her tack, and came in stays just after 
crossing the steamer's bows 477 

Vessels moored, etc. 

A large vessel which places herself out- 
side a small one in a slip, and refuses to 
move to let the other out when the weath- 
er becomes such as to make her position 
dangerous, is liable for the injury inflicted 121 

The fact that it woiild be necessar.v to 
run a line across the slip temporarily, which 
is forbidden by ordinance, will not excuse 
the larger vessel, as the spirit of the ordi- 
nance would not be oviolated in such an 
emergency 121 

A pilot boat at anchor is not required to 
show a white light at her masthead, and a 
flare-up light every 15 minutes (article 8), 
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but must show the white light in. a globular 

lantern provided for by article 7 148 

A tug anchored at night without a light 
inside a boom used in a channel for the 
protection of dredging vessels will be lidd 
in fault where she is injiured by collision 
with a schooner navigated witli due care, 
and having no notice of the boom .... .1281 

Tugs and tows. 

In the ease of a raft towed by a steamer, 
■Uie steamer, and not the raft, will be hdd 
liable for damages for a collision ........ 855 

A floating derrick without motive power, 
moving in tow of a tug, hdd free from fault 
where she drifted against a vessel moored 
at a dock 1410 

A tug acting under the direction of a 
naval officer held not liable for a collia'on 
of a floating derrick in tow drifting with 
the tide against a vessel moored.. 1411 

Kiver and liarlior navigation. 

If a steamer, owing to any cause, cannot 
see its way clear in entering a harbor at 
night, it is its duty to stop 166 

A steamer entering the harbor of Chi- 
cago at night at a speed of four miles an 
hour hdd in fault for collision with another 
steamer, in the act of turning just above 
a bend in the river, for too great speed. .. 166 

A steamer, in entering the harbor of Chi- 
cago, which attempts to pass in a narrow 
place between a schooner ahead and a pier, 
without any considerable abatement of 
speed, will be Jield in fault for an ensuing 
collision ISO 

A steamer must slacken her speed when 
passing through a fleet of sail vessels an- 
chored at the mouth of a river at night. . 181 

On the western rivers, the ascending boat 
may indicate a preference as to her course, 
and descending boat is bound to conform 
thereto 764 

Speed: Fogs. 

A rate of speed in steamers which, under 
the circumstances, necessarily endangers 
the property of others, is unjustifiable, and 
makes the owners responsible for the eon- 
sequences 181 

If the night was either so dark or so 
fogpry that the steamer, by slowing, stop- 
ping, and backing as soon as she discovered 
the schooner, could not avoid the collision, 
then the steamer was moving at too great 
a speed. (Affirming 770.) 774 

Xiiglits: Signals, etc. 

Vessels approaching each other, and see- 
ing the lights of each other, not only have 
a right, but are bound, to assume that the 
lights seen are properly set and screened. .*691 

A boat which has missed its landing in a 
fog, and is turning around to return to it 
in the fair way of other boats navigating 
the river, should blow three whistles, as 
provided in rule 10 of pilot rules 88 

Iiookonts; officers, etc. 

A schooner running in a harbor under 
shortened sail to anchor in a wind so vio- 
lent that she was unable to keep her side 
lights burning is in fault in not keeping' 
a vigilant lookout 148 

The lookout of a steamer must be a per- 
son who makes the lookout his exclusive 
business, and he should be stationed at the 
forward part of the vessel, and not in the 
wheelhouse 199 

The mate who has command of the deck 
is not a sufficient lookout 199 

The absence of a lookout justifies a prima 
facie presumption of fault, and makes it in- 
cumbent on the party against whom the 
presumption arises to repeal it by clear 
proof that the fault was on the other side 764 
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Particular instances of collision. ' 

Between brig and schooner, where the lat- 
ter, being closehauled on her starboard 
tack, was hdd solely in fault for a change 
of course after the brig had taken proper 
measures to avoid her 709 

Between steamer and schooner in day- 
time, where former was hdd in fault for 
absence of lookout 583 

Between steamer and schooner at night, 
where the latter was held solely in fault, 
having, by changing her course, thwarted 
prudent and proper measures which the 
steamer had taken to avoid her. (Reversing 
685.) *691 

Between steamer and schooner, where the 
former changed her helm in ignorance of 
the latter's course, and was hdd solely lia- 
ble 770. 774 

Between steamer and brig in English 
channel in fog, , where both were held in 
fault, the former for running 8 miles an 
hour, the latter for failure to continually 
blow her fog horn 828 

Procednre. 

A libel may be maintained jointly against 
a tu^ and tow for an injury inflicted by a 
collision of the tow with another vessel; 
and the fact that one of these vessels may 
be found on the evidence to be free from 
blame does not vitiate the libel as against 
her co-defendant 1412 

A libel to recover damages to a vessel 
struck, while moored at a dock, by a mov- 
ing vessel, need not set out in detail the 
movements of the colliding vessel; nor, be- 
ing incapable of movement herself, need 
she allege any matter in excuse of her own 
connection with the accident. ... ... .1412 

Omission of the libel to state facts in 
relation to the course and positiou of the 
vessels, made cardinal points at the hear- 
insr, is faulty pleading 639 

In the case of a collision between a 
steamer and sail vessel, fault of the latter 
in an attempt to come about abruptly, and 
falling off and drifting against the steam- 
er, is not admissible under an answer al- 
leging fault in holding her course when she 
should have come about 362 

Where defendants are not in fault, they 
may, by cross-libel, set up the damages 
.they have sustained, and have a decree in 
■ their favor 199 

The presumption is against the proper 
management of a vessel whose pilot was 
not a licensed pilot, and had never before 
acted in that capacity 335 

On a libel by the owners of a steamer 
against a steam vessel, the libelants EQust 
not only show fault in the sail vessel, but 
that they took all precautionary measures 
to avoid the danger to which she was ex- 
posed 181 

Protest of the captain and crew, made the 
morning after the collision, is admissible 
as corroborative testimony when it corre- 
sponds with the testimony of the witnesses 181 

The testimony of a witness should not be 
rejected because, in a hurried conversation 
immediately after the collision, he gave a 
different statement as to a particular fact 
from that positively sworn to in court. ... 181 

Where there is a doubt on tlie evidence, 
the doubt will be construed against the ves- 
sel which -was not properly officered and 
manned 338 

Evidence of conversations with the crew 
of the injured vessel, where inconsistent 
with their cotemporary act, and denied up- 
on the stand, are entitled to but little 
weight 1087 

The testimony of persons on board a ves- 
sel respecting their own acts will be con- 
sidered as outweighing the statements of 
persons on the other vessel 1087 



1432 



INDEX. 



[29 Fea. Gas. 



Page 
A tender or offer of payment relied on to 
bar costs should be set up in the pleading, 

and should be a continuing offer 123 

Where each party had made an offer of 
settlement, libelant is entitled to costs 
where he recovered more than he was of- 
fered, though much less than he had de- 
manded , 123 

Where a. libel which fails to convey any 
idea of the manner in which the collision 
occurred is not excepted to, and is dismiss- 
ed at the hearing, no costs will be given. . 269 

Knle o£ damages. 

The compensation for injuries to a ves- 
sel caused by collision is to be determined 
by the market price or value of the services 
of the vessel for the time during which she 
is detained from her business for repairs, . 266 

The full amount which she might have 
earned should not be allowed as compen- 
sation for time lost 855 

The owner of a yacht, for his own use, 
may recover, as damages for the loss of 
her use while repairing, the price at which 
he could readily have let her for pleasure 
parties • 123 

The party repairing should show jTOsi- 
tively that he has only reinstated the vessel 
in the condition she was before the col- 
lision 855 

Full charges for repairs should not be 
allowed when the boat was old and some- 
what decayed 855 

The injured vessel is not bound to em- 
ploy, to make repairs, the persons recom- 
mended by the owners of the vessel in 
fault, and offers to make repairs made 
after others are employed are not conclu- 
sive as to the amount of recovery 583 

Where a vessel has been released on stip- 
ulation for her value, the amount of dam- 
ages recoverable cannot exceed her actual 
value, though the bond is for a greater 
sum 642 

Division of daanages. 

Where a collision occurs from inevitable 
accident without the negligence or fault of 
either party, each should bear his own loss 181 

Where one vessel is clearly at fault, and 
the evidence leaves it doubtful whether the 
other was at fault, the damages will not 
be divided 180 

Revie-w. 

The decree will be reversed where there 
is a direct conflict between the testimony of 
the crews on the colliding vessels, and the 
testimony of witnesses on other vessels is 
opposed to the finding of the lower court. 
(Reversing 639.) 638 



COMPOSITIONS. 

See, also, "Bankruptcy." 

A secret promise to pay one creditor a 
greater per cent, than another will not viti- 
ate lie composition where each credit- 
or is separately compounded with 997 
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CONFLICT OF LAWS. 

The transfer of personal chattels is gov- 
erned by the law of the owner's domicile if 
the contract of transfer was made there, 
though the chattels may be, at the time, 
in another state, by the laws of which the 
transfer would be void 1142 



CONGRESS. 



Pago 



The power given by congress to the cor- 
poration of Washington to pass by-laws 
for the government of the city is not a dele- 
gation of the power of exclusive legislation 
given to congress by the constitution of the 
United States 345 

CONSTITUTIONAL LAW, 

The provision that the citizens of each 
state shall be entitled to all the privileges 
and immunities of citizens in the several 
states does not apply to corporations.... 294 

Rev. St. § 1361, providing for the punish- 
ment by court-martial for offenses commit- 
ted during confinement under sentences of 
court-martial is not in conflict with Const. 
Amend, art. 5 1232 

An act making liens given thereby on cer- 
tain property prior to all mortgages placed 
on the property subsequent to the passage 
of the act is not unconstitutional 39 

■ CONTEMPT. 

See, also, "Patents." 

The question whether a contempt has or 
has not been committed does not depend on 
the intention of the party, but on the act 
done 303 

Contempt is a conclusion of law from the 
act, and disobedience to the legitimate au- 
thority of the court is, by law, a contempt, 
unless the party can show suflicient cause 
to excuse it 303 

A party is guilty of contempt in parting 
with an alleged trust fund while the ques- 
tion of its disposition is pending before 
the court 303 

The master of a foreign vessel who re- 
fuses to obey a citation, and is sued in a suit 
by a seaman for wages, and confines him 
in irons on his return from court, giving 
as his excuse that our courts have no ju- 
risdiction over him, is in contempt 591 

Where a person attached for contempt in 
failing to obey an order directing certain 
moneys in his hands to be brought into 
court has transferred all his property to a 
trustee in insolvency, he will be discharged 303 

A person guilty of contempt for failure to 
obey an order in an action is not entitled 
to be heard on any motion, or to proceed 
in any manner, until the contempt is 
purged 303 

CONTINUANCE. 

A motion for a continuance on account of 
absent witnesses will be overruled if the 
facts which the party states he expects to 
prove would not be admissible 158 

The court will not, on motion of the de- 
fendant, continue a cause because the costs 
of non pros, have not been paid 862 

CONTRACTS. 

See, also, "Sale"; "Specific Performance"; 
"Vendor and Purchaser," 

Mutuality is essential to the validity of a 
contract 133 

Where an illegal contract has been ex- 
ecuted, a balance of account of moneys 
received thereunder can be recovered upon 
a new promise, the receipt of the moneys 
being a good consideration for such promise 35 

A promise in writing without considera- 
tion is void, but the burden of showing 
want of consideration is on the defendant 431 

A contract between a railroad company 
and a telegraph company that the former 
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will allow no other telegraph company to 
construct a line along its road, is not in- 
operative, as against public policy 791 

In equity, the court may give effect, up- 
on equitable tern-s, to the valid part of a 
contract which is fraudulent in part 944 

The laws of a foreicrn country, where a 
contract is made, govern as to its obli- 
gation and its discharge 553 

Where two instruments are executed at 
the same time, between the same parties, 
relative to the same subject-matter, to ef- 
fectuate one object, they are to be taken in 
connection, as parts of the same instru- 
ment .1233 

The construction of a written contract is 
determined entirely by the writing 837 

Every instrument is to be interpreted by 
a consideration of all its provisions, and its 
obvious design is not to be controlled by the 
precise force of single words 312 

A payment in goods at "factory prices" 
means the prices at which such goods are 
sold at factories 939 

Construction of contract for sale of stock 
in a cotton compress manufacturing com- 
pany and certain presses, where payments 
were to he made in installments 897 

Where a party creates a duty or charge 
against himself by express contract, he is 
bound to make it good, notwithstanding any 
accident, through necessity, as he may have 
provided against such in the contract 729 

The rule of damages for the nonfulfill- 
ment of a contract for the delivery of prop- 
■ertv IS the difference between the price at 
which it was agreed it should be deliv- 
■ered and its actual market value at the time 
and place of delivery specified in the con- 
tract »... y'S 

Whore the word "ijenal" or "penalty" is 
used in a contract, it must be construed 
as being so intended by the parties, but. 
where a sum named is called "liquidated 
damages," it will be 'lield as a penalty if it 
«eems from the contract that it was so in- 
tended by the parties, and the justice of the 
-case requires such a construction 978 

OONVERSION. 

See "Trover and Conversion." ^ ♦ 

CONVICTS. 

See "Pardon"; "Witness." 

COPYRIGHT. 

A delivery of a copy of the book to the 
secretary of state (Act 1790, § 4) is a condi- 
tion precedent to the right of copyright. .*862 

A delivery of SO copies of reports, as re- 
quired by the reporters act of 1817, is not 
a compliance with Act 1790, § 4 *862 

In the United States there is no common- 
law right of copyright. The protection of 
authors rests exclusively upon the stat- 
utes expressly enacted by congress for that 
purpose 863 

Some similarities and some use of prior 
works, even to copying small parts, are 
tolerated in some kinds of books, such as 
dictionaries of all descriptions, gazetteers, 
grammars, maps, arithmetics, almanacs, 
concordances, cyclopsedias, itineraries, 
guide books, and similar publications 511 

A dictionary of flowers held not infringed 
by a much smaller dictionary on a different 
plan, copying 20 out of 148 definitions 511 

Where the violation is clear, and the part 
copied can be easily se^iarated, an injunc- 
tion is usually proper against that part. . . 511 

In a suit in equity for the violation of a 
copyright, brought by the assignees of copy- 
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right, the assignments, although not record- 
ed, are still valid as between the parties, 
and as to all persons, like the defendants, 

not claiming under the assignors • 511 

trhere the bill all-^ged that plaintiffs are 
citizens of the United States, and this is 
not denied in the answer, it must be consid- 
ered as admitted, although no other evi- 
dence of citizenship is offered 511 

CORPORATIONS. 

See, also, "Banks and Banking"; "Insurance"; 
"Municipal Corporations"; "Kailroad Com- 
panies"; "Receivers"; "Telegraph Com- 
panies." 

Where the due organization of a company 
is disputed, the record of the organization, 
and not the oath of one of its officers, is the 
best evidence 246 

A contract made in behalf of a corpora- 
tion by officers who have a secret interest 
therein is fraudulent as against the cor- 
poration, and may be repudiated by it, 
though long acted upon and recognized by 
the officers who made it 211 

The order for an appeal by a corporation 
need not be under its corporate seal 345 

Where an investment in stock by a cor- 
poration was ultra vires, the corporation 
will not be held liable as a stockholder. ..1189 

In a suit for the repayment of the amount 
paid for stock alleged to have been illegal- 
ly issued, an injunction will not be grant- 
ed restraining defendant from disposing 
of so much of its property as would in- 
demnify plaintiff, where the moneys re- 
ceived from a sale of the stock had not 
be'en kept separate 918 

The equitable owner of stock who permits 
the holders of the legal title to manage 
the affairs of the corporation is estopped by 
their acts as to innocent persons 744 

The person holding stock for the com- 
mon interest of himself and associates will 
be restrained in equity from voting it in 
violation of the orders of an executive com- 
mittee, appointed by the joint owners of 
the stock under a contract by which it is 
held for the common good 1165 

A transferee of stock in a bankrupt com- 
pany is liable to the assignee in bankrupt- 
cy in respect to such stock; but, where the 
transfer was not accepted by the trans- 
feree, the transferror alone is liable 1189 

A certificate reciting the ownership of 
bank shares "which are transferable at the 
bank in person or by attorney" means trans- 
ferable only at the bank under cognizance 
of its officers 1376 

Where shares are transferable only at 
the bank, the bank is not liable to a pur- 
chaser who never applied for a transfer, 
where it permits their attachment as the 
property of the person in whose name they 
stand on the bank books 1376 

In the ordinary case of a solvent private 
corporation, there is no liability of the 
stockholders to pay the capital until an as- 
sessment, but, in the case of insolvency, 
payment is compellable at the suit of the 
creditors, though no assessment may have 
been made 1189 

The ordering of an assessment against the 
stockholders of an insolvent corporation 
is not essential to the existence of their ob- 
ligation to pay the capital 1189 

Construction of provision in articles of as- 
sociation in relation to assessments upon 
stockholders and the method of payment. . .1189 

When a corporation refuses to bring a 
suit in a proper case in a controversy be- 
tween dasses of stockholders, a stock- 
holder may bring such suit 914 

Sufficiency of complaint in action against 
directors of company in depressing mar- 
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ket value of stock inducing plaintiff to sell 
at a loss , , 580 

Under a statute declaring that, if any 
corporation shalJ neprleet to carry on its 
business for sis months, its corporate pow- 
ers shall cease, such neglect does not ter- 
minate the existence of the corporation as 
by lapse of time, out it is only a cause of 
forfeiture of which the state may take ad- 
vantage 85 

The authority of directors to dissolve the 
corporation given by the majority stock- 
holders under a statutory power to author- 
ize the dissolution of the corporation, and 
the settling of its business and disposition 
of its profierty, and dividing of its capital 
stock, carries with it the incidental power to 
collect and distribute its assets and wind up 
its affairs 83, 85 

A vote of the stockholders authorizing 
a dissolution does not of itself dissolve the 
corporation, nor compel the directors to do 
so, but the act of dissolution must proceed 
from the directors who alone can exer- 
cise the corporate powers 85 

A vote of the directors declaring the cor- 
poration dissolved only operates to prevent 
it from engaging in new business, and the 
corporation continues to exist for the pur- 
pose of collecting and distributing its as- 
sets and winding up its affairs 83, 85 

Corporations have no right to establish 
themselves or transact business in other 
states . under the constitutional provision 
that the citizens of each state shall be en- 
titled to all the privileges and inmiunities of 
citizens in the several states 294 



COSTS. 

It is discretionary with the court to al- 
low or refuse costs upon reversal of a judg- 
ment of a justice of the peace 210 

If the court had jurisdiction of the cause 
when the action was commenced, the re- 
peal of the law which gave the jurisdiction 
will not affect plaintiffs right to costs. ... 56 

Where an injunction is refused, but the 
plaintiff still has a right to proceed at law 
if the plaintiff stipulate not to proceed at 
law, costs will not be awarded to either 
party 501 

Assumpsit will not lie for the costs of ap- 
peal against the person for whose use the 
appeal was prosecuted 1365 

Plaintiffs are not entitled to traveling ex- 
penses and fees for testifying in their own 
case i 290 

"Where the plaintiff's attendance is im- 
portant, he will be allowed his travel fees 
for the several times when he attended. . . 933 

Where the testimony of a witness resid- 
ing in another state or country is necessary, 
his fees for actual travel and attendance 
from his place of residence are taxable. . . 933 

A witness is entitled to his fees taxed dur- 
ing the whole time of his actual attendance 
during the trial, although the examination 
on both sides has been closed or the trial 
suspended by illness of counsel 933 

COUNTIES. 

See, also, "Municipal Corporations"; "Railroad 
Companies." 

Where the county court is authorized to 
issue county warrants of a prescribed form 
for all sums of money found due from the 
county, it has no implied authority to fund 
outstanding warrants by the issue of nego- 
tiable bonds 1128 

A recital in a railroad aid bond that it 
was issued to pay for a subscription to a 
certain railroad will estop the county, as 
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against a bona fide holder, to assert that the 
subscription was not made 742 

The same is true of a recital that the sub- 
scription was authorized by a two-thirds 
vote, as required by the constitution, and 
that the vote was duly taken 742 

It is no defense to a suit on coupons to 
county railroad aid bonds that, intermedi- 
ate the vote for the bonds and their actual 
delivery, the road had consolidated with 
another, and that such consolidation was 
unlawful 29a 

COURTS. 

See, also, "Admiralty"; "Bankruptcy"; "Clerk 
of Court"; "Equity"; "Justices of the Peace"; 
"Maritime Liens"; "Removal of Causes" j 
"Rules of Court." 

In general. 

Where a dispute exists between two inde- 
pendent countries as to the right of sover- 
eignty over a particular territory, the courts 
of justice of each country are bound to con- 
sider the claim of their own government as 
rightful, it being a subject of political and 
diplomatic negotiation, and not of judicial 
cognizance 1402 

The rule of comity always observed by the 
justices of the supreme court in cases which 
admitted of being carried before the whole 
court was to conform to liie opinions of 
each other, if any had been given 312 

Federal courts — Jurisdiction in general. 

A proceeding under the right of eminent 
domain, to condemn land for a railroad, is 
not a case in which the state is a party, 
and the federal courts may have jurisdic- 
tion 290 

— — Gronnds of jurisdiction. 

The court will not be deprived of its ju- 
risdiction arising from the citizenship or 
alienage of parties by the joining of a mere 
nominal party, who does not possess the 
requisite character 167 

The circuit court has no jurisdiction of 
suits between citizens of different states, ex- 
cept where one of the parties is a citizen of 
the state where the suit is brought 1015- 

The circuit court of the United States has 
jurisdiction »of a suit in chancery commen- 
ced on behalf of an infant who is a citizen 
of another state against a citizen of the 
state where the suit is brought, although 
the next friend of the infant complainant be 
a citizen of the same state with the defend- 
ant 1394 

A bill to enjoin a judgment in the circuit 
court is not considered an original bill be- 
tween the same parties, as at law, but as 
growing out of, and as auxiliary to, the suit 
at law 1361 

But if other parties are introduced, and 
different interests involved, it is to that ex- 
tent an original bill, and the jurisdiction of 
the court must then depend on the citizen- 
ship of the parties, and one of the parties 
must be a citizen of the state where the suit 
is brought 1361 

There is no jurisdiction to entertain a bill 
to enjoin a judgment at law in the circuit 
court, brought by a citizen of Tennessee, 
not a party to the judgment, against a citi- 
zen of Mississippi, the plaintiff in the judg- 
ment 1301 

The circuit court has jurisdiction in eq- 
uity in the district of Maine, over a respond- 
ent, a citizen of New Hampshire, found in 
its district, and there served with process, 
when all the orators are citizens of other 
states, and all the other respondents are 
citizens of Maine 1165 

A citizen of the District of Columbia is 
not entitled to sue in the circuit court of the 
United States 70& 



29 Fed. Gas.] 



INDEX. 



1435 



620 



Paga 

For the purposes of federal jurisdiction, 
a corporation is conclusively considered as 
if it were a citizen of the state which cre- 
ated it 1 • ; • r- • -^ • •'■^^ 

If a company be incorporated by two 
states, a citizen of one of the states may 
sue it in a United States court in the oth- 
er state in which 't is incorporated ._. 914 

A corporation organized in one state is 
not suable as a citizen of another state, 
under whose laws it has purchased, and is 
operating a line of railway therein , ... . .Idn 

Under Act 1789, § 11, the assignee of a 
chose in action may sue in the federal court 
if the assignor might at the time suit was 
brought have there prosecuted the suit if no 
assignment had been made; and this, al- 
though the assignor was, at the time the 
assignment was made, a citizen of the same 

state with the maker • • • .10^^ 

An assignee of a r-^jht to an account of 
the proceeds of sales of mortgaged property 
cannot maintain a suit in the circuit court 
of the United States, in a case where his 
assignors were not competent, on the 
ground of citizenship, to sue the defend- 
ants : • . • • . .1269 

A transfer of a note to a nonresident to 
secure a prior debt, made merely for the 
purpose of bringing suit in the federal court, 
will not support the jurisdiction of such 

court 

The circuit court has no jurisdiction, un- 
der Act 1789, § 11, of an action brought 
by an assignee on a bond which is filled up 
and declared upon as payable to order. . . .f 1028 

In order to give jurisdiction to the circuit 
court of an action of an assignee of a bond 
under seal made equally negotiable with a 
promissorv note under the local law, it must 
appear that the title, being made capable of 
passing by delivery, did so pass from the 
first taker after the act went into opera- 
tion ''loss 

The federal courts will .not take jurisdic- 
tion of a suit between two aliens where the 
cause of action arose in their country. . . . 141 

A native-bom American citizen carrying 
on trade in a foreign country, where he is 
domiciled, can maintain a suit as an alien 
against a citizen of the state of his birth 
in a federal court in said atate 1224 

The federal circuit courts have jurisdic- 
tion of suits on marshals' bonds without 
reference to the citizenship of the parties. . 844 

Circuit co-arts. 

The circuit court of a state in which tes- 
tator left real and personal property, and 
in which administration was granted, has 
jurisdiction of a bill for an account of 
trust funds received by testator for com- 
plainant, although testator died in anoth- 
er state, in which his will was proved 7 

The circuit court has jurisdiction to re- 
view a judgment or iecree of distribution 
made bv the district court among vari- 
ous claimants of the informer's share in a 
forfeiture after condemnation an4 sale of 
the forfeited property .• • • • 872 

A foreign 'corporation transacting business 
in a state, and amenable to the process of 
the courts of such state, is "found" within 
the state, in the sense of the judiciary acts, 
and may be sued in the federal courts there- 
in *. •.*••-,•• •1362 

Act April 3, 3818, § 6, declaring that 
the original jurisdiction of the circuit court 
for the Southern district of New York shall 
be confined to. causes arising within said 
district, does not exclude jurisdiction of 
causes arising out of the state. 901 

District courts. „ . , „ ^ 

The district courts of the United States • 
have a general admiralty jurisdiction in 
rem in suits brought by material men 
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against foreign ships, and in cases of domes- 
tic ships where the local law gives a lien, .lldu 

Under Act May 23, 1872, the district 
court, sitting at Cleveland, has no juris- 
diction to perform a judicial act m respect 
to a cause pending in the court at Toledo. .14UU 
— AdministratioB. o£ state laws. 

The act of Ohio abolishing imprisonment 
for debt except in certain cases, having been 
adopted by congress, can only affect pro- 
ceedings in a case subsequent to its adop- 
tion >■ xixfJ 

Since the Illinois statute of February 16, 
1874, the United- Spates circuit courts in 
that state have, in proper case, jurisdiction 
of actions of forcible entry and detainer. . 
Such action is a "suit of a civil nature,' 
within the meaning of the act of congress 

of 1789 (1 Stat. 73) • ; 

Where a state statute has received a con- 
struction by the supreme state courts, that 
construction is binding upon the federal 

courts , ' • • V -11**" 

The court will follow the ruling of the 
district court of another state as to the 

construction of a state statute .1015 

An adjudication of bankruptcy having 
been held by the courts of Indiana to have 
the same efEect upon the wife's claim to 
dower as a judicial sale of the husband's 
real estate, the federal courts will follow 
that rule in regard to land in that state. . 
On commercial questions, the courts of 
the United States are not bound by the •de- 
cisions of the state courts • .140.J 

The decision of the supreme court of the 
United States declaring a state statute val- 
id under the state constitution will control 
the federal circuit court, as against a later ^ 
decision by the supreme court of the state' 
to the contrary '42 
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— — Procedure. 

Under a state law directing or authoriz- 
ing all suits to be brought in the name of 
the real party in interest, such party has the 
right to sue in actions at law in the fed- 
eral courts sitting in such state 

Under Act June 1, 1872, § 5, the provi- 
sions of the state statutes as to pleading 
and practice in purely legal actions are m 
the main applicable to such actions in the 
circuit court of the United States 573 

X.ocaI courts. -r-.- ^ ■ 2. ^ rt 

The orphans' court of the District of Co- 
lumbia may adopt the practice of the court 
of chancery as to the manner of issuing 
commissions, or it may estabhsh rules of 
practice for itself in this respect 

COVENANT, ACTION OF. 



109 



Only so much of the covenant as is essen- 
tial to the cause of action should be set 
forth ••1204 

Distinct breaches of separate covenants 
may be assigned in the same count. .. ...1204 

It is suflacient to assign a breach of the 
covenant according to its legal effect, or 
in words which contain its sense and sub- 
stance ,......•....•.•.»•...••• *. •■'•■"04 

The performance of a condition precedent, 
must be averred, but matters of . defense 
need not be anticipated and negatived. .. .Ii04 

The plea of covenants performed with 
leave to give in evidence everything which 
amounts to a legal defense permits defend- 
ant to give in evidence anything which he 
might plead, and which, in point of law, can 
protect him from plaintiff's claim 5o9 

Where the covenants are independent, 
evidence under the plea of covenants per- 
formed with leave, etc., cannot be giv^ of 
other breaches either by way of bar, offset, 
or in mitigation of damages o&9 
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vyhere the covenants are dependent, the 
plaintiff cannot support his action as to 
them without showing performance of every 
aflSrmative covenant on his part, and in 
such case it is competent for the defendant 
to prove a breach of such as are negative. . 559 

CREDITORS' BILL 

In a proceeding to set aside a sale of real 
•estate, the plaintiff must possess a judg- 
ment lien or lien -by levy 645 

The objection that plaintiff has no lien 
is waived, unless taken in the answer 645 

Execution cannot be required as prelimi- 
nary to a creditors' billi where at law the 
property cannot be reached 1272 

A proceeding in a state court by attach- 
ment, where a garnishee is summoned, can- 
not be set up in bar or abatement to a cred- 
itors' bill 1272 

The courts of the United States can take 
jurisdiction where property has been fraud- 
ulently conveyed to defeat creditors, and 
proceed under a state statute, where a judg- 
ment has been obtained, and execution has 
been returned nulla bona 1272 

CRIMINAL LAW. 



See, also, "Bail": 
"Witness." 



"ExtradiUon"; "Pardon"; 



A pei-son arrested by miUtary force for 
the violation of Act June 30, 1854, §§ 20, 
21, IS not a military prisoner, subject to the 
articles of war, but a citizen charged with 
a nonmilitary crime, and must be removed 
for trial by the civil authorities within five 
days from his arrest or discharge, and his 
detention thereafter under any circumstan- 
ces is unlawful 412 

A person under arrest as above stated 
may be confined in the military prison, but 
he cannot be lawfully required to labor or 
perform any duty other than taking care of 
his person 412 

No person can be detained upon a commit- 
ment which does not show suiiicient cause 
upon its face 1316 

CUSTOMS DUTIES. 

Customs laws. 

An act imposing additional duty on wool 
imported from certain places hdd repealed 
by a subsequent act which provides, "m 
lieu of the duties now imposed by law," 
certain specified duties on All wool •'import- 
ed from foreign countries," 366 

Goods liable to duty. 

Goods saved from a wreck and brought 
within the United States aie subject to im- 
port duties, under Acts April 20, 1818, and 
March 1, 1823 ..... 399 

An anchor and chain cable which is bona 
fide a part of the equipments and appur- 
tenances of an American vessel is nor, on 
being brought by her to the United States, 
subject to duty 614 

An anchor and chain cable purchased 
abroad to be bona fide a part of the equip- 
ment of a vessel must not have been pur- 
chased under a necessity occasioned by any 
fault of her masters or owners in not prop- 
erly equipping her origmally for the voy- 
age 614 

Rates of duty. , 

A change which renders an article sub- 
stantially different as an article of 'com- 
merce, and adapts it to all the uses of an- 
other article, on which a higher rate of duty 
ia levied^ destroys its legal identity, and is 
a material change, under the revenue Iaw..l259 
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When the question is whether samples 
bore a particular name in commercial trans- 
actions, it is necessary they should have 
been so known generally, and not in particu- 
lar places, to the exclusion of others, or to 
particular persons only, , 1259 

Act 1832, c. 227, § 2, cl. 25, includes all 
mndmgs, whether they are worsted or 
woolen ; 1055 

Cardboard, on which is imprinted'in * col- 
ors an ornamental design or pattern for the 
purpose of showing the method of embroid- 
ermg the pattern upon canvas, is a manu- 
facture of paper , 595 

Pattern books consisting of sheets of pa- 
per stitched or folded together, upon which 
designs or patterns are printed in colors, 
are dutiable as printed matter 595 

Perforated cardboard, on which are print- 
ed sentences or mottoes to be filled in with 
embroidery, are manufactures of paper, and 
not printed matter ^95 

Rice grown in a counby beyond the Cape 
of Good Hope, and imported into England 
m an uncleaned state, and thence imported 
mto the United States, is liable to duty as 
the growth or production of a country be- 
yond the Cape of Good Hope, and also to 
tlie duty imposed on cleaned rice. (Act 
July 14, 1862, §§ 8, 14.) .1355 

bhpper eases consisting of cotton canvas 
embroidered with beads are dutiable as em- 
broidered manufactures of cotton, and not 
as bead ornaments 595 

Slipper patterns made of cotton canvas 
embroidered with worsted, and designed to 
be filled with more embroideries, are dutia- 
ble as embroidered manufactures of cotton, 
and not as manufactures of worsted 595 

Invoice: Entry: Appraisal. 

The costs and charges of transportation 
from a blockaded port in lighters to another 
port, from which shipment can be made, 
cannot be added as part of the dutiable 
value 1188 

Expenses of land transportation to get 
merchandise on shipboard are dutiable 
charges 280 

Whether the commission, whidi is to be 
added as a dutiable charge, is to be cast 
on the foot of the invoice, with or without 
the addition of the charges, depends on us- 
age, and is not fixed by law 280 

The collector is bound to order an appraise- 
ment of the damage of goods on the voyage 
on reasonable evidence of such damage, .. .1170 

A survey of goods damaged on the voy- 
age need not be made previous to an ap- 
praisement of the damages for the purpose 
of an abatement of duties 1170 

Where such appraisement is refused, the 
deterioration of the goods may be proved by 
witnesses in an action for the excess du- 
ties 1170 

An error of the importers in designating 
the appraising officers in an application for 
an appraisement will be disregarded 1170 

Under Kev. St. § 2931, the decision of 
the collector is final and conclusive against 
all persons interested upon tie questions 
necessarily decided, and irregularities in the 
mode of appraisement cannot be shown. . . 441 

The appeal to the secretary from a de- 
cision of the collector (Rev. St, § 2031) 
must be taken after such an ascertainment 
and liquidation of the duties as would be 
final and conclusive if no appeal had been 
taken 441 

Payment: Protest. 

Under the description "goods consigned 
to me by the manufactiurer thereof, main- 
taining that they are not liable to a penalty 
under the laws for the reasons stated," 
hdd, that the importer could not show that 
the goods were owned and imported by the 
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manufacturer, and so not liaWe to the pen- 
alty for an undervaluation :•:*.'. -^^^ 

A notice at the close of a protest that it 
is to applv to all future similar importations 
does not dispense with the necessity of a 
protest in reference to those importations,. . J^i) 

A valid prospective protest against the 
payment of duties, made on particular im- 
portation of merchandise, and expressmg 
the intention of the importer that the pro- 
test shall apply to all future similar impor- 
tations made by him, is valid as to sub- 
sequent importations of similar merchandise, 
on which like duties are exacted by a sue- 
ceeding collector °^^ 

Actions for duties. 

In suit by the United States to recover 
duties as liquidated, proof of an appeal be- 
fore the liquidation cannot affect the opera- 
tion of the liquidation, nor can proof of a 
protest, unless followed by an appeal taken 

after the liquidation 441 

Actions for duties illegally exacted. 

A collector who has compelled an importer 
to pay a higher rate of duty than that im- 
posed by law on such articles as are named 
in the 'invoice has the burden of proof to 
show the authority under which such higher 

duty was exacted ISoa 

Violations of la-ctr: Porfeitnre. 

Where a person is selling goods in his 
possession which he concedes to have been 
smugcrled, he is guilty, under Act March 
2, 1799, of keeping or storing goods with 
knowledge that they were landed without 
license •.• 1^ 

The remedy for the penalty incurred in 
keeping or storing goods with knowledge 
that they were smuggled may be by infer- 
mation or debt .• • 107 

If the information be filed by the district 
attorney on behalf of the United States, 
though expressed to be for the benefit of 
the collector and all concerned, it will ^ 
sufiicient iO« 

Customs "officers. 

Under Act May 7, 1822, c. 107, § 9, pro- 
viding for the salaries of collectors and 
naval officers, the necessary expenses of the 
office are first to be paid -out of the receipts, 
and the government is not liable if the bal- 
ance is not sufficient to make up the salary,. 701 

DAMAGES. 

See, also, "Contracts"; "Collision"; "Patents." 

"Where a sum of money has been lost to 
plaintiff by the negligence of defendant, the 
jury can only give as damages the sum 
which plaintiff has been deprived of 54 

Where a wrong is done to a right, and 
no substantial damages proved, the jury 
may give as damages counsel fees and neces- 
sary expenses fairly incurred beyond the 
taxed costs • ^34 

Where the actual damages for nonfulfill- 
ment of a contract are susceptible of qpm- 
putation in money, a sum named in the con- 
tract as a penalty or forfeiture for a viola- 
tion is to be viewed as a penalty, and not 
as liquidated damages 978 

Where a personal injury is of a character 
to impair the ability of a person to labor, 
his condition in life and pursuits may be 
considered in estimating th^ damages, .. .1177 

DEATH BY WRONGFUL ACT. 

$5,000 Md not excessive damages for the 
death of a person who was a superior 
woman as wife, mother, and member of so- 
ciety 1111 



DEBT, ACTION OF. 

Page 
A former recovery may be given in evi- 

dence upon nil debet oSo- 

A former recovery upon a count for goods 
sold and delivered may be given in evidence 
in an action of debt upon a promissory note, 
with evidence that judgment was confessed 
in the former action upon and for the note 
now declared upon 685- 

DECEIT. 

Where the declaration sets forth, as the 
cause of action, fraudulent representations 
inducing a sale on predit, the averments of 
fraud will not be stricken out on motion of 
defendant, so as to make the action one of 
assumpsit for goods sold and delivered. . IS 

DEED. 

See, also, "Acknowledgment^'; "Vendor and 
Purchaser." 

Where a deed purports to be executed by 
the trustees of a town, there must be evi- 
dence that the persons who signed it were 
trustees, and that they had power to make 
the conveyance 74 

A conveyance by a devisee of a life es- 
tate at a time when she is disseised of the 
premises is inoperative 54T 

An exception of that part of the lot grant- 
ed which the grantor has theretofore' sold 
to a certain person by deed is inoperative 
where there is no evidence of such prior 
deed 612 

By the registry act of Rhode Island, the 
recording of the deed is necessary to pass 
real estate as against third persons, but not 
as between the original narties or their 
heirs • • • "i^S- 

Registration of a deed in the county in 
which one of several grantees resides is not 
sufficient, under Act N. G. 1788 430 

The assignment of a bond of defeasance 
of a deed is good in Rhode Island, as be- 
tween the parties, though not attested by 
witnesses 71S 

Recitals in- a deed are binding on the par- 
ties to it, and those claiming under them, 
but not strangers 714 

DEMURRAGE. 

A shipper cannot recover from one vessel 
demurrage which he paid another, which 
was detained by the failure of the former 
to arrive with the cargo on time, unless the 
shipper show that he was legally liable for 
such demurrage 1246 

DEPOSITION, 

This court will not grant a commission in 
a civil action at common law to take the 
deposition of a witness residing in Virginia 
within 100 miles of the place of trial, be- 
cause he may Ue summoned to attend per- 
sonally 621 

Executors who are parties in the cause 
cannot be examined as witnesses without an 
order of the court, and such order will not 
be given if they are interested in the event. . 4S 

Equity rule 67 authorizes the court to ap- 
point examiners for the taking of deposi- 
tions orally, outside as well as inside its 
territorial jurisdiction 747 

A deposition, taken more than six months 
after replication, in a chancery suit, cannot 
be read at the hearing unless taken by con- 
sent or by order of the 'court, or out of the 
district 1169 

Under the law of Virginia respecting the 
taking of depositions, notice to the attorney 
at law of the opposite party is not sufficient,^ 862 
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A deposition which has been altered to 
coixect an error must be resworn to before 
it can be filed. A deponent cannot confer 
iipon another the power to alter a sworn 
paper 124 

It is a fatal objection to a deposition taken 
under the act of 1789 that the names of 
some of the parties do not appear in the 
caption or some part of the deposition 3G7 

Where the examination of witnesses is 
made by counsel, and not by the examiner, 
the depositions will be suppressed 747 

The fact that witness heard the interroga- 
tories in advance lidd not a ground for sup- 
pressing the depositions.. 747 

Parol evidence is not admissible of a dif- 
ferent cause of caption than that certified.. 862 

The objection to the incompetency of a 
witness for interest which appears upon his 
cross-examination ia not waived by pur- 
suing the cross-examination upon the mer- 
its of the case 43 

If, upon the return of depositions, the 
opposite party except "to the caption as well 
as to the substance of them," he may speci- 
fy his objections at the hearing 43 

The deposition of a witness who is at the 
place where the court is held, if objected 
to, cannot be read if the witness be able to 
attend the court ,. . . , 570 

If the deposition of a witness who is at- 
tending in court is read without objection, 
he may be examined in chief by the party 
who read his deposition 1074 

Testimony taken imder a commission not 
issued under any practice or rule of the 
court or of any other court, or in accordance 
with a statute, is not admissible in the 
orphans' court 109 

In suits in equity in the circuit court in 
the District of Columbia, depositions taken 
under the act of 1789 cannot be read in 
evidence .- 43 

DESCENT AND DISTRIBUTION. 

See. also, "Executors and Administrators"; 
"Wills." 

One heir or next of kin suing for a dis- 
tributive share of an estate must make the 
other heirs or next of kin parties, or show 
that they are within some exception to the 
rule requiring all persons materially inter- 
ested to be made parties 718 

The administrator of an estate where per- 
sonalty is concerned is a necessary party to 
such a bill in ordinary eases. 718 

DISCOVERY. 

See, also, "Creditors' Bill." 

Where, after goods are selected, inven- 
toried, and set apart under an agreement in 
payment of a creditor's claim, other cred- 
itors come in with the consent of the debt- 
or, and take the whole stock, the former 
creditors may maintain a bill for discovery 
for the inventory to enable them to sup- 
port their action at law for the goods 59 

When an execution has been issued, and 
no property found on which to levy, the 
judgment creditor Is entitled to the aid of 
a court of equity to discover and apply the 
debtor's property to the payment of the 
judgment i . . . 175 



DOWER. 
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DOMICILE. 

See "Courts"; "Prize"; "Removal of Causes"; 
"War." 

Domicil of origin is not lost, for purposes 
of succession, by very long residence abroad, 
and mere doubt — even very strong doubt — 
of a -real intention to return 982 



The widow is not entitled to dower in 
lands of which her husband died possessed, 
but to which he had no legal title, although 
he had paid the whole purchase money. .. .1356 

A wife's inchoate right of dower in In- 
diana becomes absolute upon the judicial 
sale of her husband's real estate, and she is 
entitled to immediate possession 227 

But this rule does not apply to land in 
which tlje husband has only an. equitable 
title. As to such lands, an adjudication of 
banki-uptcy against the husband passes his 
title to the assignee free from any claim of 
the wife .-. 227 



EJECTiViENT. 

Notice to quit is not necessary where the 
relation of landlord and tenant does not ex- 
ist 410 

If, by the terms of the deed of trust, the 
grantor is to retain the possession until a 
sale should be made under the deed, his 
tenancy ceases upon the sale, and no notice 
to quit is necessary. 410 

A purchaser under a deed of trust need 
not give notice to quit before bringing eject- 
ment against the grantor of the trust deed... 410 

A claim to land is not barred by lapse of 
time where the right has been asserted at 
various times, and possession has been 

taken of a part of the land 133 

There is a prima facie presumption of a 
fee-simple estate in the devisor of land, and 
the devisee in ejectment need to go beyond 
such person in deducing title 714 

Possession is not adverse so as to bar 
ejectment after 20 years unless founded up- 
on color or claim of title 1244 

A plaintiff in ejectment may recover with- 
out showing a possession or a right of pos- 
session, or an entry or a right of entry, in 
his lessor within 20 years; no adversary 
possession being shown 1244 

With the leave of tibe court, the plain- 
tiff in ejectment may amend his declaration 
by a count upon a new demise, which count 
will be considered as the commencement of 
the suit as to the title- claimed under that 
new demise 1244 

.Tudgment by default and habere facias 
possessionem executed set aside; the serv- 
ice not being made on the tenant in pos- 
sessioni but on the landlord 729 

The value of improvements made in good 
faith by an occupying claimant under the 
color of title is allowed to him by Iowa 
Revision, c. 97, in the manner and to the ex- 
tent therein provided 675 

The Iowa statute in relation to occupying 
claimants construed, and applied to an oc- 
cupant of lands- falling within the Des 
Moines river grant , 675 



ELECTIONS AND VOTERS. 

Instructions to the supervisors to take 
from a person who asks to be registered as 
a voter his certificate of naturalization are 
unauthorized by the statute 103 

The circuit court will not remove a chief 
supervisor of elections for issuing instruc- 
tions which are the same as those previously 
issued and shown to have -been approved by 
the district attorn^ and circuit judge.... 103 

EMBARGO AND NONINTERCOURSE. 

A vessel sailing to an Interdicted pori^ un- 
less by permission of the president, on the 
public service, was liable to forfeiture, un- 
der Act June 28, 1809, e. 9, § 3. Under 
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the same a'ct, Britislx ports were permitted 
ports , . .-, 368 

A vessel obliged, from irresistible neces- 
sity, to put iato a foreign port, and sell her 
dirgo, is not guilty of a violation of the em- 
bargo laws 1300 

An entry in a iwrt of the United States 
by a derelict vessel, brought in by salvors 
■without the consent of her. owner or mas- 
ter, does not work her forfeiture under Acts 
April IS, 1818, and May 15, 1820, as such 
acts apply only to a voluntary entry 399 

ENTRY, WRIT OF. 

See, aJso, "EjectmenL" 

A tenant in fee simple cannot maintain a 
writ of entry founded upon his supposed 
seisin of a freehold only, but must count 
upon his seisin in fee simple. .* 547 

EQUITY, 

See, also, "Courts"; "Creditors' Bill"; "Dis- 
covery"; "Injunction"; "Pleading in Equity"; 
"Practice in Equity." 

Where defendants dispute an account 
stated by them which has been accepted by 
complainant, the latter may maintain a bill 
in equity for an account and discovery. ... 36 

Equity extends its control, not only over 
the acts of trustees, but over the acts of 
those who have any agency in enabling the 
trustees to violate their trust 95 

A mistake as to the value of the consider- 
ation given for the conveyance of land is 
not a sufficient ground for setting aside the 
conveyance, where tlie vendor had means 
of avoiding the mistake by inquiry, and no 
fraud or falsehood was used to influence his 
judgment Ii40 

Where the vendor of land is clearly 
shown to have been overreached in a ma- 
terial degree by imposition, concealments, 
or misrepresentations made by the vendee, 
on which he properly relied, he will be re- 
lieved in equity 1 . 24G 

An entire failure of consideration is suffi- 
cient to rescind a contract «... 246 

To set aside a conveyance made by an 
agent for inadequacy of consideration, the 
price must be so small as. to strike the mind * 
as grossly inadequate, and to raise the con- 
viction that the property was sacrificed — 21 

Equity has jurisdiction to decree the sur- 
render of negotiable notes unconscientious- 
ly withheld by the defendant 997 

A court of equity may direct an equity to 
be sold, but in such case the interest sold 
should be ascertained, and made known at 
the time of the sale. 709 

As the federal circuit court can issue a 
writ of mandamus only in those cases in 
which it may be necessary to the exercise of 
its jurisdiction, such court may entertain 
a bill in equity in cases where mandamus 
would be an ample remedy in a state court, 
if it is not a necessary remedy in the federal 
court '. 914 

Where the aid of a court of chancery is 
indispensable to obtain discovery of the im- 
portant facts in the case, an application for 
relief can be sustained in connection with 
such discovery in the federal circuit court, 
notwithstanding section 16 of the judiciary" 
act 246 

As between ijarties who enter into a 
fraudulent combination against an individ- 
ual, no relief will be given either at law or 
in equity ' 158 

Lapse of time does not operate against 
minors, especially where they reside in a 
different state, and had no knowledge of 
their rights 221 
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Mere delay in enforcing eqiiitable rights 
is not a defense to a suit except in cases 
where the statutes of limitation apply, or 
where the party has slept upon his rights, 
and acquiesced for such a length of time 
that his claim has become stale 1358 

Length of time, short of the statute of 
limitations, is not a bar if fraud exists, or 
if the delay is accounted for, or if such a 
course would work injustice 246 

Where, in a suit to rescind a contract on 
the ground of fraud, neither party can re- 
store tiie property in good condition, dam- 
ages may be given, Kelief will not be de- 
nied complainant because the inability to 
restore is due to him if he was notaware of 
the fraud 246 

A bill of review is brought for errors ap- 
parent on the face of the decree, and the 
time in which the bill may" be filed is limited 
to five years by analogy to the limitation of 
the writ of error 1058 

ESTATES. 

Where a devisee in remainder in fee pur- 
chases the life estate, he becomes tenant 
in fee simple, and the life estate becomes 
merged in the remainder 547 

The renunciation or disclaimer of a life 
estate will not destroy subsequent remain- 
ders, but they immediately take effect and 
preserve contingent remainders 547 

A conveyance of a remainder in default 
of issue of a grantee to the surviving sons 
and daughters of the grantor held to mean 
those surviving at the -death of the grantee 732 

EVIDENCE. 

See. also, "Appeal"; "Deposition"; "Trial"; 
"Witness." 

The indorsement of a clerk, in the of- 
fice of a notary, on the protest of a note for 
nonpayment, titiat notice was duly served, is 
not evidence 1031 

If the subscribing witness to a note be not 
within reach of the process of the court, 
it is not necessary to produce him or to 
prove his handwriting, but the defendant's 
handwriting may be proved 621 

The testimony of a subscribing witness 
cannot be dispensed with because he resides 
in another state 853 

Conversations of a party with other per- 
sons on a subject of a kindred character 
near the time of the transaction, and illus- 
trating his intention, are competent evi- 
dence for the other party 246 

The admissions and statements of an in- 
solvent in relation to his property after con- 
veyance to his assignee in insolvency are 
not admissible against the assignee . D22 

Declarations of an agent, so far as they 
constitute part of the res gestse, may be 
given in evidence to affect his principal. 
What constitutes a part of the res gestce. . 736 

The jury are not bound by the opinions 
of experts, but may follow their own judg- 
ment : 930 

A written instrument over 40 years old is - 
admissible as an ancient document without 
strict proof of execution 133 

Extracts from the notarial book of a de- 
ceased 'held admissible to prove demand of 
payment of a promissory note and notice to 
the indorser 1089 

In an action against an indorser of a 
promissory note, a record of a judgment 
upon the same note between other parties 
cannot be given in evidence unless the note 
itself be produced, and the defendant's in- 
dorsement proved 684 

The rule that parol evidence is inad- 
missible to vary or contradict a written in- 
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strument does not apply as against persons 
who are strangers to the instrument, and 
not in privity of estate or interest with the 
parties thereto, and such strangers may 
always show that any statements or recitals 
therein prejudicial to their rights are false. 1134 

EXECUTION. 

See, also, "Attachment"; "Bankruptcy"; 
"Judgment"; "Judicial Sales." 

The court will not, upon motion, quash 
the return of a fi. fa. levied upon an equity 
of redemption 226 

In Missouri the power to sell contin- 
ues after the return date as to land duly 
levied upon 560 

Where land is sold under execution upon 
a judgment of the federal circuit court, 
such court will not, upon a motion to that 
effect, appropriate the proceeds to an older 
judgment of a state court 1043 

The title under a sheriff's deed, although 
such deed does not convey a title until re- 
corded, relates back to the time when the 
deed was made SI 

EXECUTORS AND ADWIINISTRATORS. 

See, also, "Descent and Distribution" ; "Wills." 

An executor having no specific power giv- 
en by will cannot assign a military war- 
rant or a certificate on which a warrant was 
obtained, and where such assignment ap- 
pears on the face of the warrant, and is cop- 
ied into the patent, the assignee or the pat- 
entee takes with notice ..... 221 

Where a legatee takes from the execu- 
tors a bond and mortgage from a purchaser 
of the estate for a greater amount than his 
legacy, agreeing to pay back the excess, he 
is liable for such excess, though the obligor 
became insolvent, and a sale of the mort- 
gaged propei'ty did not produce the amount 
of the legacy 357 

EXEiVIPTIONS. 

See "Bankruptcy." 

EXTRADITION. 

The court has no power to review the 
finding of a commissioner who had before 
him legal and competent evidence 1153 

FACTORS AND BROKERS. 

See, also, "Principal and Agent." 

A factor has no property or interest in 
the goods beyond his commission, and can- 
not control the right of the principal over 
them 117 

FALSE IWIPRISONMENT, 

Exemplary damages are recoverable 
where an officer causing the arrest and de- 
tention of a person is influenced by any mo- 
tive other than an honest discharge of his 
official duty 13 

FORFEITURE. 

See, also, "Customs Duties"; "Informers"; 
"Internal Revenue"; "Shipping." 

To give the court jurisdiction to adju- 
dicate upon a cause of forfeiture, the prop- 
erty must have been seized by process with- 
in its territorial jurisdiction, or brought 
within its limits, where the seizure is up- 
on the high seas 336 



Pagft 
A libel of information against a ves- 
sel, to procure her forfeiture for a viola- 
tion of tJie revenue laws, must aver that she 
has been seized for the offense, and that the 

seizure still subsists 33G 

The seizure is a jurisdictional fact, and 
the absence from the libel of any averment 
of such seizure is a defect of wliich advan- 
tage may be taken at any stage of the 
cause 336 

FRAUDS, STATUTE OF. 

An auctioneer's memorandum or entry 
in his sales book of a sale of lands is not 
sufficient to take the case out of the statute 
of frauds if it does not sufficiently describe 
the land and the terms of' sale 1410 

FRAUDULENT CONVEYANCES. 

See, also, "Bankruptcy." 

A failing debtor may pay any debt justly 
due, and secure any indorser against liabili- 
ty, if done in good faith 5 

The fact that- time notes given to secure 
accommodation acceptances were surren- 
dered, and demand notes taken, upon which 
suit was at once instituted and property at- 
tached, does not make the transaction neces- 
sarily fraudulent 922 

GAMING. 

A note given as indemnity to a bail who 
has paid a judgment for a gaming debt for 
which he was liable is not a note the consid- 
eration of which was money or other valua- 
ble thing won at gaming. 617 

The judgments which are made void by 
the Virginia statute against gaming are 
judgments voluntarily confessed by way of 
security for a gaming debt, not judgments 
rendered in invitum 617 

Under the by-law of the corporation of 
Washington of August 16, 1809, a person 
who suffers and permits a faro table to be 
set up and kept in his house is liable to a 
separate prosecution for every day he shall so 
have suffered and permitted it to be set up 
and kept 356 

A warrant upon the by-law of the city of 
Washington of January 12, 1830, § 1, for 
setting up a faro table, must state it to be 
"for the piuTpose of gaming for money.". . . . 344 

GRANT. 

See, also, "Public Lands." 

A survey made by the board of property 
merely to mark the boundary of land claim- 
ed by the person for whom it is made, and 
not in execution of a warrant issued for 
the land, is not such a survey as will give 
title. 677 

A party cannot set up a title to land by 
Settlement prior to the day stated for the 
commencement of his settlement in the war- 
rant issued to hun for the land, but he may _ 
prove the land was never in the possession 
of the party who claims it from him by the 
right of settlement 677 

GUARANTY. 

See, also, "Bills, Notes, and Checks"; "Prin- 
cipal and Surety." 

Upon a guaranty for future advances it 
is the duty of the parties making the ad- 
vances to give notice to the guarantor of his 
acceptance thereof, and his consent to act 
under the guaranty, and to make the ad- 
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Tances: but this doctrine does not apply 
where the agreement to accept is eotempo- 
raheous with the guaranty. . . . . . . • - • • • • .■i^-'o 

It is not necessa^ that a further distinct 
notice should be given to the guarantor of 
the amount of the advances actually made, 
or the terms upon which they were made 
after the transactions are complete. There 
are, however, certain exceptions, as when 
the advances are contingent, or there is a 
continuing guaranty : * V " ' J* IrlA 

If, after the credit has expired, and tiie 
amount become due under a guaranty, a ^i^ 
mand be made upon the debtor, and there 
be a default of payment, notice thereof 
must be given to the guarantor witlim rea- 
Snable time; but a demand is not fief es- 
sary if the debtor be msolyent at the t.m^^ 
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inconsistent with her claim under the agree- 
ment of separation ••:••: 

On a bUl by husband and wife to reeover 
property of the wife, the court will direct a 
settlement on the wife unless satisfied, upon 
a separate examination of the wife, that it 
is voluntarily waived • • • J-"- 

A debt contracted for the purchase of 
property which goes into the actual or con- 
structive possession of the purchaser is a 
debt contracted for the benefit of her es- 
tate ■• ^^"^ 

Where a married woman who has_ a 
separate estate enters into a contract for ite 
benefit, or for her exclusive benefit, it wiU 
be presumed that such contract was made 
upon the credit of her estate.^. .Idby 

Under the Connecticut married woman s 

SSI^the aeTt-Ei-ci-ra-uerand the c«ait^^^ Jf,;il?-/<S^*? I^^Zl^f^'t^ 

-nrould previously have been Uable m 

equity ^^^^ 
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^Yn orde?to diVcharge'the guarantor, there 
must not only be a want of such notice, but 
there must also be some loss or damage sus- 
tained bv him in consequence, and tnen 
there will be a pro tanto allowance 

GUARDIAN AND WARD. 

See, also, "Infancy." 

A guardian is liable for waste,, and en- 
titled to credit for permanent improve- 
ments, and the education of the children. .1356 

The guardian of the person and estate ot 
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an infant appointed by a probate court has 
incidental power to sell personal property of 

^\ ItaSte '(GenV *St. Mass, 'a 109, j' 22) 
nroviding that certain courts may authorize 
or require a guardian to sell personal prop- 
erty and invest the proceeds does not take 
awav the power of the guardian to sell 
without an order of court. . . . . . • ••••;,••• '* 

The legislature may by special act author- 
ize a guardian to sell real estate of a ward. . 194 

Under petition by a guardian to sell a 
ward's land to a town, "to erect a pest- 
house upon," leave was granted by special 
act to sell the land "for the said purpose, 
bv deed which should vest in the purchaser 
ail the right, title, and interest that the par- 
ent of the minor had m the estate. Ueia, 
that the guardian was authorized to sell 
the estate without conditions. •. J-w* 

Under a deed of the land "to erect a pest- 
house upon" to enjoy "in the manner afor^ 
said," where the granting clause purported 
to be an absolute and full conveyance of 
the land without condition, ?te?d, that me 
words quoted were not intended as a condi- 
tion or a limitation of the estate conveyed. 194 

HOMESTEAD. 

See "Bankruptcy." 

HUSBAND AND WIFE. 

The promise of a feme covert is void, 
and her subsequent promise when sole, 
without a new consideration, is also void. . -idi 

The statute of Connectieut in regard to tne 
personal property of married women, co^'^ggg 

An agreement" of separation, under which 
the husband transferred property to trus- 
tees to pay the income to.the wife upon con- 
dition that she relinquish her claims of 
dower, is enforceable in equity * 

A provision for the continuance or tne 
agreement should the parties subsequently 
elect to cohabit does not render it invalid, 
nor is it suspended while they live together i 

Acceptance by the wife of the provisions 
made for her in the husband's will is not 
29 FED. CAS. — 91 



INFANCY. 

See, also, "Guardian and "Ward." 

In an action by a minor to recover, wages 
as seaman, the respondent is not entitled to 
require the appointment of a guardian ad 
litem or next friend for the libelant. . . . . .ll'lb 

Equity will not decree against infants 
without full proof, though their guardian 
ad litem confesses the ground of action.. 166 
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INFORMERS. 

As between two sets of informers, one 
who furnished the first information, and 
one who collected valuable evidence, with- 
out which it was doubtful if any consider- 
able sum would have been realized, the 
former is entitled to the informers share.. 54^ 

If the information be in writing, the par- 
ty may nevertheless give parol proof or 
other information given, leadmg to the sei- 
zure of articles not mentioned m the written 

information / • : '. 

The right of the informer to his propor- 
tion is not defeated by his misconduct in 
dealing with the property seized which is 

trusted to his care ,•:•.«• v ' ' * 

In case of money brought into court un- 
der a sentence of condemnation, the court, 
before it is paid over to iJie collector, may 
decree to the informer his proportion.... i6<a 

After the money brought into court un- 
der the condemnation is paid over to the 
collector, the court has no power to decree 
in favor of the informer against the col- 
lector in personam, or against money of his 
in court arising from some source other 
than the admiralty proceeding. ..... ... . . VdO 

Notwithstanding a compromise of actions 
for estimated duties and criminal proceed- 
ings for frauds upon the revenue is invalid, 
sums paid into court as duties upon coi^ 
fession of judgment belong to the United 
States, as against informers claiming to 

share therein as penalties...., ...... 54^1 

The record in a friendly action of debt 
for penalties after compromise of criminal 
proceedings for frauds on the revenue and 
an action for estimated duties is not con- 
clusive of the rights of the parties, and the 
character of the fund 542 

INJUNCTION. 

See, also, "Equity"; "Patents." 

A party may proceed in equity to enjoin 
a diversion of a water course, where no 
actual damage has occurred, as a means 
of establisbing and protecting his right... oUb 
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An order for an injunction or a receiver 
will not be made in an improper case, even 
on the consent of both parties to the suit, 
more especially where the rights of thu-d 

parties may be concerned 91S 

An injunction will not be granted, or a 
receiver appointed, where it is not apparent 
that the ultimate determination of the suit 
m favor of the plaintifE is reasonably prob- 
able ,.. .. ,1255 

Complainant cannot fix a time "for hearing 
the motion for an injunction so far ahead 

as to embarrass defendant 146 

_ Notice of a motion to dissolve an injunc- 
tion must be given, unless the cause has 
been set down for dissolution, in a reason- 
able time before the motion is made 1252 

A writ of injunction cannot be the foun- 
dation for an attachment against any per- 
son, except perhaps a defendant served with 
the bill of complaint, where it refers mere- 
ly to the bill for a description of the thing 

enjoined 933 

A motion for attachment for' violation 
of an injunction will be denied where the 
question whether the writ was or was not 
served is left in doubt 933 
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IMSOLVENCY. 

^^i>^H°» "Assignment for Benefit of Creditors": 
"Bankruptcy"; "Compositions." 

The common printed form of the deed from 
an insolvent debtor to his trustee under the 
insolvent act is suflBciently certain to convey 
to the trustee a title to slaves. . . : 431 

A discharge of the person under the insol- 
vent law of a foreign country, where the 
contract was made, leaves the contract still 
m force 553 



INSURANCE 

See, also, "Marine Insurance.' 

_ A person who is the general agent of an 
insurance company under a state statute 
requiring the appointment of such an agent 
for the service of process oi foreign compa- 
mes is not necessarily the general agent of 
the company as to the execution of contracts 

with the company 964 

Where an insurance agent is furnished 
with blank policies which he is authorized 
to fill up and deliver and make binding un- 
til canceled, his authority to make this lar- 
ger completed contract includes an author- 
ity to make a preliminary executory con- 
tract to enter into it 581 

When the policy provided that it should 
take effect when countersigned by a certain 
agent, a delivery by him will render the con- 
tract valid without such countersigning. . . 964 

An intention on the part of the company 
to deceive cannot be presumed from the fact 
that some portions of the policy are printed 
m smaller type than other portions, the for- 
mer being referred to in the latter 1038 

A policy issued by a foreign insurance 
company through a general agent in the 
state, who acts purely in a mmisterial ca- 
pacity, ^eld not a contract governed by the 

law of such state 964 

A parol agreement for insurance must in- 
clude the subject of insurance, the time, 

amount^ and premium S81 

Where, under the circumstances, the pol- 
icy would have been binding if one had is- 
sued, the agreement to insure will be bind- 
ing 581 

Where an insured is entitled to a paid- 
up policy, the insurer cannot object to sign- 
ing a written policy tendered by him be- 
cause not its printed blank, unless it tenders 
a pohcy made on such blank 444 



In an action for damages for failure to is- 
sue a paid-up policy after the tontine peri- 
od, and before arrival at the age at which 
t^e whole amount is payable to the insur- 
^'. *^.|^ beneficiaries must be made parties 
plaintiff to entitle the insured to more than 

nommal damages 444 

Act Mo, March 23, 1874, in relation* to 
misrepresentations in obtaining policies of 
life insurance, extends to all policies deliver- 
in the state after the act went into effect, 
and irrespective of provisions of the pol- 
icy .1011 

Where a life insurance policy contains *a 
condition that if the statements in the ap- 
plication shall be found in any respect un- 
true it shall be void, untrue answers to 
specifle questions avoid the policy, although 
relating to matters not materially affecting 
thp risk, and not made with a view to de- 
ceive the company 1268 

Ihe insured is not entitled to recover if 
he was in apprehension of incendiarism at 
the time of taking out a policy, but stated 

that he was not 1126 

■^^ the insured grossly exaggerates ' the 
value of his property at the time of taking 
out his policy, he is not entitled to recover, .1126 

Ajiy specially inflammable or hazardous 
condition due to the presence of flour dust 
must be presumed to be known to the insur- 
®^^?* a flour mill, if incident to the business 330 

J. he burden of proof is upon the insurer 
to show violation of the conditions of the 

policy ]226 

The exception of loss by "explosions* of 
any kind whatever within the premises" 
does not mclude the' case of a destructive 
fire, followed shortly by an explosion which, 
together with the fire, completely destroyed 

the property 308, 329, 330 

A nose bleed may be regarded as an "ex- 
ternal and visible sign" of the injury, within 
the meanmg of a provision that the insurance 
shall not extend to any injury of which there 

JS^o such sign 1038 

\^Tiere true answers are given to the ques- 
tions m the application, the company will 
be estopped to take advantage of the mis- 
tekes and omissions of its local agent in re- 
ducing the answers to writing. 1268 

A mortgagee who, by the terms of the 
mortgage, is entitled to have the property in- 
sured for his benefit, has no right to the 
proceeds of insurance taken out by other 
ereditora in their own names to secure their 

-K?u*°**"^^ ^^^ ^^'^^ °^ msurable interest. 896 

Where a policy should have issued, pursu- 
ant to agreement, but was refused, such re- 
fusal is a waiver of the conditions in sudi 
policies requffing proof of loss within a eer- 
tam time 531 

An objection to paying a loss ' on* 'ofli'er 
pounds than irregularity in the proofs of 
loss furnished waives all objections thereto. 1126 

A refusal of the assured to submit to an 
examination on oath, or to answer material 
quesfaons as to the loss, as required by the 
pohcy, held not to work a forfeiture, but 
only to suspend the right to payment until 

the answers are given 594 1149 

^ False swearing by the assured in pielim- 
mary proofs or in an examination under oath 
requtted by the policy in any material mat- 
ter, with intent to mislead, avoids the pohcy, 
but honest mistakes do not have this effect. .1149 

False statemMits on oath by the assured, 
with intent to deceive the company, relative 
to the terms of settlement with other com- 
pamea having risks on the same property, are 
material, and will defeat any right on the 

part of the assured to recover 594 

^ Where the assured, after the loss, with 
mtent to deceive the company, e^bits to it 
books of accounts containing false entries of 
a material nature, he is guilty of a fraud 
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which will defeat all right to .recover upon 

the policy ^^^ 

The fact that the company made an au- 
topsy on deceased body is no evidence of 
fraud when the right to do so is given by the 
ipolicy ..*. 1038 

INTEREST. 

Interest from the commencement of the 
•suit is recoverable as a matter of law in an 
action upon a money demand, even though 
interest is not claimed in the petition yol 

INTERNAL REVENUE. 

■See, also, "Informers." 

Money ■collected by a collector of internal 
revenue under Act March 3, 1791, and paid 
•over by him to the inspector, cannot be r^ 
covered back by the collector as money had 
and received to his use • "»•* 

The complainant, as collector of mtemal 
Tevenue, hdd not entitled, by way of subroga- 
tion, to the rights of the United States as a 
preferred creditor • : . • .1^^ 

The terms "income or articles or obDeets 
•charged with an internal tax" (Act July 13,- 
1866) include "gross receipts" of express 
•companies or stage proprietors • . b/y 

The returns of gross receipts under Act 
June 30, 1864, § 109, must state whether 
the amount is stated in legal tender currency 
•or coined money, and the duty is to be paid 
acccording to the values in coined money 
when reduced to their equivalent m legal 
tender currency • **' " 

The assignees of a bankrupt manufacturer 
selling his goods in the course of their trust 
■in the condition in which they found them 
^re not bound to pay the tax imposed by Act 
March 31, 1868, on sales by manufacturers. 944 

The words "five gallons," as used m Act 
April 10, 1869, § 44, defining -what ^consti- 
tutes a wholesale dealer refers to "wme 
-gallons and not to "proof" gallons. , . ..... 154: 

Spirits in a bonded warehouse at the ume 
-of the passage of Act March 7, 1864, are 
subject to the additional duty unposed by 

•section 7 :• "X"",;' \'h 

Under that act, such duty is to be collected 
in such manner as the secretary of the treas- 
■ury may direct, and he has power to durect 
■it to be paid to a collector of mtemal revenue 795 

JUDGMENT. 

Where no process was served on the de- 
fendant, and there has been no appearance, 
•the judgment is a nullity vy J?^ 

An admiralty decree is not a lien on land. 1*5 

A judgment of a court having jurisdiction 
of the subject-matter is conclusive between 
the parties until reversed or set aside on the 
ground of fraud 158 

The decree of titie in one state to lands in 
another state cannot operate so as to vest 
the legal titie 446 

A decree in Kentucky, for the conveyance 
■of land in Ohio, though executed by a com- 
missioner under the statute, in pursuance of 
the decree, can give no titie 446 

A judgment, to operate as a bar, must be 
■final • ^* 

Where the plaintifE in actions on contract 
.is authorized to sign judgment against de- 
fendant when he omits an affidavit of de- 
fense, if the amount be undetermined, 'the 
judgment is only interlocutory, and becomes 
'final only when the amount is legally deter- 
mined ..♦ • • •* " • 

Where defendants, by the misrepresenta- 
tion of their agent, procured the depu^ elsrk 
to receive an assignment of a judgment and 



depreciated paper in payment of a judgment, 
for which he gave a recdpt, the plaintiffs are 
not bound by it, and may issue their execu- 
tion 
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The court will not issue an attachment up- 
on a decree for payment of money, but will- 
leave the complainant to his remedy by fien^^^ 
facias, or ca. sa .1002 

In an action on a judgment of another 
state, the plea of nil debet is bad on demur- 
rcr «*«•• ■*•••>«••••*•>• *•••••••• ♦♦*• » tKfc 

Niil* tiel record is the only proper plea in 
such a case 794 

In a suit on a judgment of another state, 
whatever pleas would be good to a suit 
thereon in such state, and none other, can be ^^ 
pleaded • • • ^94 

It is a good plea to a suit on a judgment of 
another state that it was obtained by fraud. 294 

It may always be shown in defense to a 
suit on a judgment of another state that the 
court had no jurisdiction either of the parties ^^ 
or subject-matter - • • 294 

Where it appears, from the record, that 
process was served, or that there was an ap- 
pearance, the fact cannot be controverted. . . 794 

It is a good defense to an action or a judg- 
ment of another state for deficiency in an at- 
tachment case that the court had no jurisdic- 
tion of the person 294 

JUDICIAL SALES. 

Bonds ^ven for deferred installments of 
the purchase price are within the terms of 
the decree directing the officer to bring the 
"proceeds" of sale into court • »» 

Where bonds for deferred portions of the 
purchase price are made payable to a mar- 
shal of the court, he has a right to collect 
them, and •will be considered as a trustee for 
the creditor. 95 

But he has no right to discount legal mter- 
est, and receive only a part of the debt 95 

Where no fraud or unfairness is alleged, a 
court will not set aside a judicial sale on the 
ground of inadequacy of price •• 714 

JUSTICES OF THE PEACE. 

A justice of the peace for the coimty of 
Washington has jurisdiction of ofEenses 
against the by-laws of the corporation of 
Washington, although the amount of the 
penalty be discretionary within certam limits 345 

LANDLORD AND TENANT. 

The provision that, in default of the pay- 
ment of the yearly rent, the lease is to be 
void, and the property is at once to revest 
in the lessor without notice to the lessee m 
the same manner as if the lease had not beoi 
given, Jidd to constitute a condition, and iiot 
words of limitation 1233 

To work a forfeiture under a lease for 
nonpayment of rent, there must be a demand 
of tiie precise sum due ..1233 

An assignment by the lessor during the 
term without attornment does not prevent 
the lessor from distraining 1015 

Upon the issue of "no rent arrear," the 
plaintiff in replevin will not be permitted to 
show that the defendant "had nothing m 
the tenements." .••••:• • * • • 1015 

In replevin for goods distrained for rent, 
the defendant cannot give evidence of the 
value of the use and occupation ,1015 

LARCENY. 

The animus furandi and the fact "that -the 
taking was -without the consent of the owner 
are essential elements in the crime of larceny 823 
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A publication without justification or law- 
ful excuse, and calculated to injure the rep- 
utation of another, and expose him to hatred 
or contempt, is, a libel 1091 

The words are to be taken in their ordi- 
nary sense, and if directly calculated to de- 
grade a man in the estimation of his ac- 
quaintances, and to injure his business char- 
acter, they are actionable per se, without 
proof of malice or special damages 1091 

An account of an assault and battery, if 
correctly given as an item of news, is not 
libelous, but the writer cannot add reflec- 
tions on the personal and business character 
of the aggressor unless the strictures are 
true 1091 

The declaration for a libel must set^put 
the very words; it is not sufficient to give 
the substance and effect , -. 955 

The truth of the publication is a good an- 
swer, but the justification, to be complete, 
must be coextensive with the libel 1091 

Where defendant pleads not guilty and a 
justification, the admission of the libel con- 
tained in the latter plea cannot be used ei- 
ther to estop defendant to insist on his de- 
nial, or as evidence to prove the publication 
on the issue joined on the former plea 955 

The plaintiff is presumed to be of good 
character until the contrary is shown, and 
it is only his general reputation which is in 
issue .1091 

Defendant may show that plaintiff's repu- 
tation sustained no injury because he had 
none to lose 1091 

If mitigating circumstances are offered in 
evidence, to repel the presumption of malice 
it must be shown that the defendant knew 
of them at the time of making the charge. .1091 

LIMITATION OF ACTIONS. 

See, also, "Adverse Possession": "Ejectment": 
"Equity"; "Maritime Liens." 

The statute of limitations does not oper- 
ate in cases of trust 133 

The statute of limitations of a state is no 
bar to a suit on the admiralty side of the. 
courts of the United States 1275 

The statute of Anne, limiting suits in the 
admiralty for seamen's wages to six years, 
is not a bar to such suit in the courts of the 
United States 1275 

State statutes of limitation have no appli- 
cation to cases affecting statutory rights, 
cognizable exclusively by the federal courts. 
Such rights can be affected only by laws of 
congress , 835 

The suspension of the federal court in 
Mississippi by reason of the Rebellion sus- 
pended the running of limitations as to per- 
sons having a right to pursue their reme- 
dies in that court 1053 

• 

LOTTERIES. 

Rights of holders of tickets in Washing- 
ton lottery 360 

MALICIOUS PROSECUTION. 

Malice, in the sense of the law, does not 
presuppose personal hatred or revenge, but 
may, under certain circumstances, be im- 
plied either from a total want of probable 
cause, or from gross and culpable omission 
to make suitable and reasonable inquiries. .1157 

Any act is malicious which is wrongfully 
and wiUfully done, with a consciousness that 
it is not according to law or duty .1157 

To support an action for a malicious pros- 
ecution, it must appear that the prosecution 
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was both malicious and without probable 

cause 1157 

A verdict for $1,500 will be set aside aa 
excessive where plaintiff admitted that de- 
fendant acted without bad motives, al- 
though rashly and improperly , , .1157 

MARINE INSURANCE. 

See, also, "Average." 

An exception if the vessel should be con- 
demned as unsound or rotten is not opera- 
tive where the report of the surveyors 
states that many of her timbers were rot- 
ten, and adds other reasons for condemning 

her 431 

If the immediate "cause of a loss is a peril 
insured against, it is no defense that it was 
remotely caused by the negligence of the 

master or crew 1383, 1402 

But the insured cannot recover for a loss 
occasioned by his own wrongful act, or by 
that of any agent for whose conduct he is 

responsible 1383- 

Where the fire is one of the enumerated 
risks in a policy on a steamboat, etc., a loss 
by fire will charge the underwriters, though • 
occasioned by the negligence of the officers 
or crew 415- 

If the negligence be so gross as to author- 
ize the presumption of fraud, which would 
constitute barratry, the underwriters are not 
liable unless the policy expressly insures 
against barratry 415- 

The master is not bound to break up his 
voyage upon an illegal threat of confisca- 
tion, and is not guilty of misconduct in per- 
sisting in the voyage, although the vessel be 
seized and condemned therefor 1402: 

An insured vessel was chartered by the 
government as a transport, but not to go 
to any place where there was not sufficient 
depth of water for her to go in safety, and 
was sent to Hatteras Inlet, and was lost in 
the rash and hazardous attempt to cross 
the bar, acting under orders of fiie military 
commander of the expedition. Rdd, that 
the insurers were not liable 1383^ 

If a ship is seized under such usurped au- 
thority, and recaptured by the crew, they 
are entitled to salvage, and the decree of an 
American court in rem will be deemed con- 
clusive on the right unless fraud is shown. .1402' 

Where, in consequence of such an illegal 
seizure and recapture, the voyage is lost, 
the owners may abandon for a total loss. . .1402 

Where a captured vessel is recaptured by 
the mate and part of the crew remaining 
on board who bring her home and libel her 
for salvage, the insurers are liable as for a 
constructive total loss 1406- 

The necessary sale of a vessel in the 
course of a voyage to defray salvage creates 
of itself a total loss of the vessel for tiie 
voyage 1405- 

Where the object of the voyage is entire- 
ly defeated, and the vessel is obliged to re- 
turn home, it cannot be treated as a case of 
a voyage to a port of necessity for repairs, 
but there is a total loss 1406- 

Where a vessel comes to anchor off the 
port of destination when she might have 
gone directly in, it is a deviation dischar- 
ging the insurers. - 713 

The amount of a bottomry bond should be 
deducted from the real value, and not the 
agreed value, in the policy, where the latter 
is less than the actual value 433- 

It is sufficient, on a question of seaworthi- 
ness, if the vessel was fit to perform the 
voyage insured, as to ordinary perils. The 
underwriters are bound as to extraordinary 
perils 432" 

If the insured lay a rational ground for 
the disability of the vessel by proving severe 
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gales during the voyage, and seaworthiness 
on a, preceding voyage, the burden of the 
proof of the want of seaworthiness Les on 
the insurer ....•..•••••••••••••••••••*• ^"^ 

Aliter, when a disability happens from 
stress of weather, without any sufficient 

•cause • •• ^'^ 

The report of a survey, made upon an ex- 
amination of a vessel for the purpose of 
ascertaining her situation after a disaster 
in a foreign port, is not evidence of the facts 
stated in it, butoDnly that such survey was 
made •/•• ...•..•••• 

A party who} reads a certificate of sur- 
vey only to prove the fact of a survey and 
•condemnation is not estopped to impea<di 
the credit of the surveyors whose deposi- 
tions have been read. 
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WIARITINIE LIENS. 

•See, also, "Admiralty"; "Bottomry and Eespond- 
entia": "Charter Parties"; '-'Demurrage ; 



"Salvage"; 
age." 
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*TIie riglit to a lien. 

Mere advances of money to the owner of 
:a vessel do not create a lien on her m favor 
of the lender, in the absence of any agree- 
ment for a lien upon the vessel, though, the 
money be applied to the payment of hens 
xipon the vessel .*:••; .1^»* 

A person contracting with the owner to 
float a vessel driven upon a beach is not 
-the agent of the owner, so as to give laborers 
4ind' material men a lien on the vessel. ...... iiio 

The fact that a vessel which is repaired 
^xr supplied is not in her home port, in the 
absence of other circumstances, makes a 
-case of apparent necessity for the credit of 

This apparent necessily may be dispelled 
"by proof of other circumstances showing 
-that the necessity for the credit did not ex- 
ist, and did not appear to the material- 
man to exist, at the time of his employ- 

rment %' '" i^ 

An agreement to do the work on the per- 
sonal credit of an agent of t(he vessel would 
be sufficient to defeat the claim of the mate- 
rial-man against the vessel obd 

Supplies sold in New York on the credit 
of a vessel hailing from a British port, car- 
rviii<r the British flag, and intending to pro- 
-ceed to a foreign port to bel sold as a 
British vessel, create a maritime hen, al- 
though it appear her owner resided in New 
York ^ 

Priority and enf orcemenil. 

So far as the remedy in admiralty is. con- 
cerned for repairs and supplies, there is no 
-distinction between a port in this country 
-other than the home port and the port tof a 
foreign country ,•••,••*• I ' * -^"^^ 

There is no sufficient laches to prevent en- 
-forcement of the lien as against a bona fide 
purchaser for value where the vessel pro- 
ceeded on a foreign voyage, and was libeled 
immediately upon her return. .......... . . . 

A libel to enforce an alleged hen for 
necessarv materials and supplies furnished 
-to the master in a foreign port, where no 
funds of the owner were available, need 
not specifv the particulars and amounts 
which make up the claim, and the evidence 
"by which they are to be proved • .1061 

An admission in the pleadings that the 
vessel was in a foreign port is an admission 
K)f an apparent necessity for the credit of 
vessel for alleged supplies furnished. 
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Ail unaccepted draft given by an agent 
some time after repairs were made is not 
payment, and is not evidence that the work 
was done on the personal credit of the agent 363 

Iiiens nnder state laws. 

Acts Ohio Feb. 26, 1840, and Feb. 24, 
1848, do not create a lien, but only afford 
a remedy • • : • -ll^O 

"Ship chandlery" includes everything 
necessary to furnish and equip a vessel so 
as to render her seaworthy for the intended 
voyage, and, besides stores, stoves, hard- 
ware, and crockery, may include arms and 
ammunition * : • • ^89 

The person in rightful possession running 
a vessel, though lessee, mortgagee, or parol 
vendee, and not the registered owner, will 
be considered the owner for the purposes 
of enforcing a lien under the state laws. .. 489 

The federal district court may enforce 
the lien given by Act Pa. June 13, 1836.. 489 

Liens given by state law can be enforced 
in admiralty 1015 

Under the twelfth rule in admiralty, a 
libel in rem may be maintained for repairs 
and supplies furnished at the home port 
upon the credit of the vessel 1115 
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-though the answer avers that the owner 
-«'as in good credit in such port 
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MARRIAGE. 

See "Breach of Marriage Promise.'* 

MARSHAL. 

If a defendant arrested upon a capias ad 
respondendum be discharged under the in- 
solvent act, before the return of the writ, 
and fail to appear, the marshal cannot he 
amerced 1362 

A judgment entered for the penalty of 
a marshal's bond remains as security for 
all persons injured by default of the mar- 
shal • 844 

MASTER AND SERVANT. ' 

Where a person employed under contract 
by which me employer was to have the 
benefit of all inventions made during the 
term of service continues after the expira- 
tion of the term in the contract, -ndthout 
any new agrreement, the employer is en- 
titled to the exclusive use of all inventions 
made while the person was in his service.. 1242 

A railway company managing its trains 
by telegraph failing to provide a suitable 
telegraph line, so equipped with telegraph 
stations and operatives as to properly and 
safely control the movement of its trams, 
is liable for injuries sustained thereby to 
one of its train servants 29 

The contributory negligence of a fellow 
servant will not defeat an action for in- 
juries caused by the negligence of the mas 
ter 

MECHANICS' LIENS. 

Under Act March 2, 1833, a debt will 
not remain a lien upon the house for more 
than two years from the commencement of 
a building unless an action for the recovery 
of the debt be instituted or the claim filed 
within three months after furnishing the 
material < °^ 

MORTGAGES. 

In the case of a mortgage, the property 
mav be sold on execution before default in 
payment as the property of the mortgagor, 
and to affect a title under a mortgjige a 
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iudicial sale must l)e iad, but the same 
rules do not apply to a deed of trust 1252 

A decree of sale of mortgaged premises 
is a final decree , . , 1058 

In Louisiana a sale at the suit of a hold- 
er of a note under a mortgage securing 
sevetal notes for a sum sufiBcient to dis- 
charge the mortgage does not discharge 
the lien of the mortgage as to the other 
notes 486 

Where the evidence upon a motion for 
injunction raised gave doubts on the ques- 
tion whether the bondholders in whose be- 
half the trustee was about to make a sale 
were bona fide holders, an injunction to 
restrain the sale was allowed 744 

An injunction to restrain the sale of mort- 
gaged premises by a trustee on the ground 
that the bonds are invalid will not be re- 
fused because possibly a favorable chance 
to sell the property will he lost by delay, 
where the sale would entirely destroy com- 
plainant's rights .'♦ . . . 744 

A confirmation of the sale of mortgaged 
premises on the return of the commissioner, 
if erroneous, affords no ground on which to 
reverse the original decree 1058 

MUNICIPAL CORPORATIONS. 

See, also, "Counties"; "Raikoad Companies." 

Under the power to "regulate ordinaries, 
taverns," etc., Iield, that the corporation 
could not prohibit the sale of liquors to 
guests at the bar of a tavern, or at their 

meals 705 

The 'corporation of "Washington, under its 
charter, has power to prohibit ordinary 
keepers to sell spirituous liquors to free 

colored persons 353 

The corporation of Washington, D, 0., 
has no right to require a livery-stable keep- 
er to take out a license.... 341 

The corporation of Washington had au- 
thority, under the charter of 1802 (section 
7) to pass a by-law to regulate and license 
hackney coaches 359 

An ordinance against the unnecessary 
shooting of firearms within the limits of the 
city is within the power to prevent and re- 
move nuisances, and to provide for the pre- 
vention of fires 345 

The corporation of Washington, under its 
authority to prevent nuisances, may pro- 
hibit the keeping of a dog in tiie city with- 
out payment of a license fee 353 

Under the power to prevent nuisances, and 
to superintend the health of a city, it has 
the right to prohibit the erection and use 
of brick kilns without a license 210 

Burning bricks in a damp is not a vio- 
lation of a by-law, making it penal to bum 
bricks in a kiln 359 

A keeper of a wood-yard in Washington is 
a retailer, within the meaning of that clause 
in the charter which authorizes the corpora- 
tion "to provide for licensing, taxing, and 
regulating auctions, retailers, ordinaries, 
and taverns, hackney carriages," etc 343 

No penalty was prescribed by ttie by- 
law of July 19, 1804, against hawkers and 
peddlers, for not taking out a license 356 

Taxation of slaves of nonresidents under 
by-law of Washington, D. C 918 

A warrant is too vague and uncertain 
which charges that the defendant "did, on 
or about the 20th of July inst., own, har- 
bor, or keep a female of the dog kind in 
Washington city, in the county aforesaid, 
without having a license therefor, contrary 
to the act or acts of the mayor, etc., on 
that subject made and provided" 353 

Commitment for failure to- pay fines in 
Washington, D. C 1316 
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The author of a dangerous nuisance on 
the public streets is equally liable with the 
city for the injuries caused thereby. ..... 224 

A municipal corporation, created by legis- 
lative act for public purposes, is not dis- 
solved by its failure to elect officers 60S- 

Where a municipal corporation had no 
property on which an execution could be 
levied, and was without officers to levy and 
collect a tax to pay a judgment against it, 
the court appointed its marshal a special 
commissioner to assess, levy, and collect 
the requisite tax 608= 

Municipal corporations with power to 
make contracts, and to sue and be sued in 
respect thereto, may, in the absence of spe- 
cial legislative restriction, compromise a dis- 
puted claim, and the settlement is bind- 
ing on the municipality and its taxpayers 
unless it can be impeached for fraud 282 

A taxpayer cannot overhaul or question 
the settlement, fairly made by a munici- 
pal corporation, of a disputed claim aris- 
ing under a contract not ultra vires 282 

The fact that the consolidation of a com- 
pany to which bonds were voted witih one 
to which they were issued was illegal is 
no defense to a suit by a bona fide holder 
for value, without notice, where they recite 
due and legal consideration SOB" 



NATURALIZATION. 



See "Aliens." 



NEGLIGENCE. 



The storing of gxmpowder in a house lo- 
cated m a city where there was danger 
from fire is negligence, as matter of law, 
^-^^^^^ to other goods stored therein. ..100^ 

Where the presence of gunpowder in a 
warehouse in the case of a fire hinders and 
prevents the firemen from saving other 
goods, the powder will be regarded as the 
proximate cause of the loss. 1004' 

Though a contractor be not an unskill- 
ful or improper person if a nuisance neces- 
sarily occurs in the performance of the 
work,^ the employer is liable for all injuries 
resulting from carelessness or negligence.. 225 

NEUTRALITY LAWS. 

A native American who has become nat- 
uralized under the laws of France still 
remains subject to indictment in the Unit- 
ed States courts for serving on a French 
privateer engaged in committing hostilities 
against a power at peace with the United 
States 1330 

NEW TRIAL. 

A verdict will not be set aside in a case 
of tort, for excessive damages, unless it 
clearly appear that the jury committed 
some gross and palpable error, or acted un- 
der some improper bias, influence, or prej- 
udice, or have totally mistaken the rules of 
law by which the damages are to be regu- 
lated 934, 978, 117T 

The court will not set aside a verdict on 
the ground of excessive damages, if the ac- 
tion is on a contract, unless they exceed lie 
legal liability of the defendant under the 
contract 973; 

A verdict will not be set aside as against 
the evidence unless there be strong ground 
to believe that the jury acted under some 
gross mistake of law or of fact, or under 

some improper bias, or undue influence 

1157, 1257 
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A mere difEerence of opinion as to the 
weight and effect of the evidence is not suf- 
ficient to justify the court in setting aside 

a verdict *,*:. 

A new trial will not be granted for sur- 
prise on account of new evidence, wlien- 
ever, by reasonable diligence, it could have 

been previously obtained • - • • • • • • • ^^ 

A new trial will not be granted lor the 
purpose of introducing evidence which, al- 
though newly-discovered, is' merely cumula- 
tive, or which was either known before, or 
might, by due diligence, have been discov- 
ered before, the former trial • • • • ••'■J-*^' 

The court will not grant a new trial on 
the ground of newly-discovered evidence 
unless satisfied that, if a new trial was 
had, a different result would.folbw- .. .. . «'» 

Where counsel for the plaintiff, in tne 
closing argument, adverted to facts not m 
proof, but the remarks \t'ere checked by tne 
court, and the Dury were instructed to con- 
fine their attention to the evidence m the 
case, the course of the counsel was JieJtf not _ 

to be sufficient ground for a new trial ±1(1 

In the case of a loss of a sum of money 
by defendant's negligence, the court will 
not set aside the verdict for plaintiff because 

the jury did not allow inter^t :.*••" °° 

On motion for a new trial m an action of 
tort on the ground of es:cessive damages, 
the plaintiff may be required to remit the 
excess, instead of being requiied to submit 
to a new trial ^^^^ 
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NOTARIES. 

No right of action esists against_ a notary 
Dublic for an official malfeasance, mcorrupt- 
ly and falsely certifying to the execution 
^d acknowledgment of an assignment of 
an interest in real estate, by other than 
the person to whom the assignment was 
made, and whose title was thereby mvali- 
dated. A purchaser from the assignee can- 
not maintain the action 

OFFICE AND OFFICER. 

Where a collector of taxes is charged 
with the duty of collecting arrearages, his 
bond is liable for all such collections made 
by him after its date 

PARDON. 

The president of the United States has 
the power to grant a conditional pajrdon for 
a capital offense .••..• w V „„;; 

The president has the right to commute 
punishment for a capital offense by direct- 
ing imprisonment m the United States pem- 
tentiaiy, though there is no law directing 
imprisonment therein for sudi offenses..,, bdb 

d?he recital of a specific, distinct offense 
in a pardon by the president limits its opera- 
tion to that offense, and such pardon does 
not embrace any other offense for which 
separate penalties and punishments are pre- 

scribed • .•*•* ^ 

A pardon from setftence for conspuracy 
to defraud the revenue does not entitle tne 
defendant to demand cancellation of a 3adg- 
ment of forfeiture for fraud upon the reve- 
nue 

PARTIES. 

Where, hi equity, a decree against a party 
is essential to the relief sought, he is not a 
mere nominal party. ; . . ..... . • • • . • lo ( 

It is a general rule in equity that all per- 
sons materially interested in the matter of 
the bill as plaintiffs or defendants ought to 



be made parties to it, however numerous 
they may be v * * * •," 

But there are exceptions to the rule, as 
where the other party is without the .Duns- 
dietion, or in case of a creditor sumg m be- 
half of all creditors, etc ; VV 

The maker of an order on a general fund, 
or his assignee after bankruptcy, where ac- 
ceptance has been refused, is a necessary 
party to a suit in equity on such order, . . . 

An objection to the want of parties not 
set up in the answer in equity cannot avail 
on final hearing unless the case is one in 
which the court cannot proceed to a decree 
between the parties before it without prej- 
udice to the rights of those who are proper 
to be made parties, but are not brought in._. 

A person for whose benefit an acticm is 
brought, but who does not appear to be a 
party upon the record, nor to be interested 
in the event, cannot appear and plead m his 
own name • .»•• 

PARTNERSHIP. 

See, also, "Bankruptcy." 

A joint purchase with a view to a joint 
sale and a communion of profit and loss, 
though for a single transaction, will con- 
stitute a partnership.. ■^bo 

The fact that two firms share m a cer- 
tain venture, keeping theur bank account in 
the name of one firm, addmg the word 
"Co.," in which form they draw checks, 
does hot make them partners ^^'^ 

A loan to a person engaged m trade on 
condition of a rate of mterest in proportion 
to profits or a share of the profits does not 
constitute the lender a partner lob 

A contract to remunerate a servant or 
agent of a person engaged m trade by a 
share of the profits does not render such 
servant or agent hable as a partner. . . . . . . lob 

A partnership in buying and sellmg lands, 
as to third persons, may be proved by the 
same evidence as a partnership m buying 
and selling merchandise : * * * ' J * ' ** 

Notes made jointly by partners, if under- 
stood to be partnership transactions, and in 
fact so used, will be binding on the firm. . -ibb 

Where bills drawn m the name of one 
pa.rtner, and accepted by the other, are m 
fact partnership transactions, and so un- 
derstood, the firm will be hable thereon. . . ^bb 

The confession of a silent partner, not 
known in the proceedings, may be given 



in evidence 
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PATENTS. 



Patentaljilxty. . • i 

A patent is not grantable tor a principle 
mere&, but only for an application of a 
principle, whether previously known or not, 

to some new and useful purpose ll>(0 

To sustain a patent, it is not necessary - 
that the inventor should have reduced the 
invention to practical use. It is sufficient if 
the invention is perfected, and the proper 
specification, drawmgs and model furnish- 

ed .* ^°^ 

A patented invention is deemed useful if 
it is not frivolous. The want of utihty is 
good cause for not granting the patent, but 
not for setting it aside.....-..-. .• 1"'* 

On the point of the utility of an inven-. 
tion, the question is not whether the ma- 
chine invented is the best one known to the 
cotnmunity, nor whether it does its work 
better or faster than any other maclune m 
the same department of labor, but whether 
it is to a certain degree "seful. ...... ....11»1 

It is not necessary to the patentability of 
a device that it should have, in itself,^ apart 
from any connection with, or application to, 
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other known devices or instrumentalities, 
capacity to produce practically useful re- 
sults :.. SSI 

A macliine cannot be pronounced useless 
or impracticable because it is susceptible of 
improvement, which; will obviate or pre- 
vent embarrassments to its most perfect 
operation SSI 

The distinction between patentable com- 
binations and ag'gregations considered 1394 

What constitutes the identity or diver- 
sity of two machines, so as to give or take 
away the right to a patent 1123 

If a machine produce several different ef- 
fects by a particular combination of ma- 
chinery, and these effects are produced in 
the same way in another machine, and a 
new effect added^ the inventor of tie latter 
cannot entitle himself to a patent for tie 
whole machine 1123 

A combination Is to be regarded as a unit, 
and, if all its essential elements have not 
before been embodied and employed together, 
it is to be taken as an original invention, 
though the elements are all old 429 

"Wliere a change from previous devices 
and its consequences, taken together and 
viewed as a whole, are considerable, there 
is patentable invention 100 

It is sufficient anticipation if the prior in- 
ventor performed the operation substantial- 
ly upon the method which the patentee 
claims, and with the degree of success 
which demonstrated its usefulness, though 
not with the degree attained by the pat- 
entee 407 

The mere fact that a prior inventor ceased 
to use his invention because he had no oc- 
casion to do so will not prevent its being 
an anticipation 407 

Using a machine with a view "to an experi- 
ment to test its value is a using, within 
section 6 of the patent act (1 Stat. 318) 424 

A patent which covers the discovery of 
another that had been in use is too broad, 
and therefore void 424 

WJio may obtain patent. 

The person who has made a model of the 
invention before another inventor has made 
a model or drawing, though he has previous- 
ly described it to others, first perfects the 
invention 28 

The inventor who first perfected the in- . 
vention did not apply for a patent until 14 
months later, and nearly a year after an- 
other had applied for a patent, and after a 
patent had been issued to him. Held, that 
he was not entitled to a patent where no ex- 
cuse was given for his delay 28 

Whoever finally perfects a machine, and 
renders it capable of useful operation, is en- 
titled to a patent, although others may have 
had the idea, and made experiments towards 
putting it into practice, and although all of 
the component parts may have been known 
under a different combination, or used for 
a different purpose 312 

Where an invention is volimtarily broken 
up and laid aside, a subsequent independent 
inventor who reduces the same to practice, 
and applies for and takes out his patent, and 
introduces the invention into public use, 
must be regarded as the original and first 
inventor 969 

The first inventor has the prior right only 
where he has used reasonable diligence in 
adapting and perfecting the invention, with- 
in the meaning of Act 1836, § 15 969 

While the suggested improvement rests 
merely in the mind of the originator of lie . 
idea, the invention is not completed, within 
the meaning of the patent law, nor are 
■crude and imperfect experiments sufficient 
to confer a right to a patent 969 

The employer is the inventor where he 
conceives the result, and employs others 
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to carry the conception out, even though the 
latter use inventive skill in the details 628 

The prima facie proof that the person 
who made the first machine was the invent- 
or is rebutted by proof that he allowed his 
employer to obtain a patent, and did not, un- 
til sis months thereafter, himself make ap- 
plication or claim the invention 256 

Suggestions made hy another as to form 
or proportions of the machine will not inval- 
idate the patent, although incorporated in 
the specifications 424 

Prior puljlic use or sale. 

^ The prior knowledge and use of the inven- 
tion which avoids a' patent relates to the 
time of the application, not the discovery, 
and to pubfic use with the knowledge and 
privity of the patentee, not to a private or 

surreptitious use in fraud of -the patent 1074 

The fact that a pat^t has been issued 
by the United States for an invention does 
not, of itself, prove the introduction of the 
invention into public and common use in the 
United States ' 825 

Prior description or foreign patent. 

If the invention has been previously de- 
scribed, it is not material, as against a sub- 
sequent inventor, that it was not patented.. 930 

A prior description of a part cannot invali- 
date a patent for the whole 798 

A previous conception of the possibility of 
accomplishing a certain result, arising out 
of experiments, but not reduced to practice, 
or embodied in a distinct form, will not 
anticipate a printed publication 521 

Where a foreign patent, granted before 
the application -of the American .patentee, is 
relied upon to destroy the novdty of the 
American patent, the patentee may prove 
that his invention was made prior to the 
granting of the foreign patent 969 

Rules governing the proper reading of a 
disputed translation of a foreign patent. . . 969 

Abandonment: Iiacbes. 

After two interferences, decided in favor 
of the patentee, in which the applicant's 
attorneys acted also as attorneys for the 
patentee, the appHcation was withdrawn, 
and shortly afterwards a new one was filed. 
Held, that it was a continuation, and there 

had been no abandonment 826 

■ A delay for three years after an invention 
was" perfected lield not an abandonment 
where the inventor, during such delay, was 
in the employ of a person who held a prior 
and controlling patent, which prevented the 
use of his improvement 969 

Seven years' delay after withdrawal of 
application before its renewal, where the 
invention has in the meantime been put 
into public use by another inventor, Jield 
an abandonment 1134 

The action of the office in twice return- 
ing the specifications and drawings to the 
applicant because they did not conform to 
the regulations of the office is not to be con- 
strued as a rejection of the claims, and does 
not relieve the inventor of the duty of 
prosecuting his application with due dili- 
gence 1134 

The withdrawal of an Application and the 
return of the fee is not of itself an aban- 
donment of the invention to the public. . . .1134 

Poverty is not to be accepted as an ex- 
cuse for delay when ,it appears that during 
the period of the delay the inventor was 
able to find money and friends to prosecute 
other applications for patents both in this 
country and England, and even to go to 
England himself to urge his claims ..1134 

The commissioner has jurisdiction, under 
Act 1839, § 7, over the question of the 
abandonment by an applicant of his inven- 
tion to the public 1134 
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If an inventor make a gift of his inven- 
tion to the public, and suffer it to go into 
general use, he cannot afterwards resume 
the invention, and hold a patent 1123 

Application and issue: Interference. 

An agreement that all testimony taken 
hefore certain commissioners before a giv- 
en date "shall be heard and considered by 
the commissioner of patents, whether the 
same be filed" before a certain date or not, 
-operates as a waiver of objections to the 
<:ompetency of witnesses ;•••.•• ^^ 

One who was present at the examination 
-of witnesses by consent cannot complain 
that he was not notified of such examina- 
tion 28 

Appeals from commissioner's decision^ 

The court has no jurisdiction of an ap- 
peal by a patentee from a decision by the 
commissioner in interference proceedings 
awarding priority to the applicant, and 
granting him a patent • 943 

The granting or refusal of an extension 
-of time for the hearing upon an affidavit 
of one of the parties stating the grounds 
therefor is a matter within the discretion 
•of the commissioner, and from which no 
appeal lies, unless in cases of gross abuse, 
which is not to be presumed 628 

Validity. 

A patent is a contract with the public 
in the terms of the law, which must be 
■complied with in the same good faith as 
•other contracts, but, as it gives a right»of 
propertv, it ought to be protected by a liber- 
al construction of the law and the acts of 
the patentee 1074 

The presumption in favor of the validity 
■of a patent does not obtain where the rec- 
ords and papers of the patent office show 
•conclusively that essential statutory pro- 
visions have been disregarded .1044 

If the oath required by the patent act 
■previous to the issuing of a patent be not 
taken» still the patent is valid 1120 

The invention and mode of using it must 
l»e so pointed out by the patent, specifica- 
tion, drawing, model, and machine improv- 
ed upon as to be intelligible to persons skill- 
•ed in the subject 10 

It is not necessary that the disclosure of - 
the invention be such as to enable the pub- 
iic to use it after the patent has expired. .1Q74 

No defect or concealment in any specifica- 
tion is sufficient to avoid a patent unless it 
be with intent to deceive the public. lOTO, 1120 

A mere error of judgment in describing 
the invention is not sufficient to invalidate 
the patent 1070 

Certainty and definiteness in the descrip- 
tion is required that the public may know 
precisely what the invention is, and, after 
the expiration of the patent, may have an 
unerring guide to the construction of the 
Tjatented invention 473 

If competent machanics, skilled in the 
business, testify there would be no difficul- 
ty in constructing ihe machine from the 
specification and drawing, the assumption 
■of vagueness and uncertainty in the descrip- 
tion is repelled unless it clearly arises from 
the language used by the patentee 473 

A patent does not become void if the 
patentee does not, after the patent is 
granted, put the invention into practical 
use 881 

Where a combination is claimed, the pat- 
•entee cannot abandon part of said combina- 
tion and maintain a claim to the residue, 
nor prove any part thereof immaterial or 
useless without destroying the whole 800 

A claim for the devices described, which 
are alleged to produce a specified result, 
is not rendered invalid by proof that, un- 
•der special circumstances, and on esception- 
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al occasions, such result is not produced. 
The claim will be construed as describing 
the general rule of the operation of the de- 
vice .". 881 

Xbcfcent of claim. 

Both a process and the product may be 
covered by one patent; but in such a case 
the description of the invention in the speci- 
fication and claims should disclose that the 
inventor had both results in his mind. . . . 625 

If a person be the inventor of an im- 
provement only, and not of the whole ma- 
chine, he is entitled to a patent for no more 
than his improvement 1123 

A claim for an effect or function, in the 
abstract, cannot be sustained. The means 
by which the effect is produced, or the func- 
tion performed, must be specified, 910 

The concluding part of the application 
where the applicant sums up what he claims 
as new will control. The court looks at 
the other parts only in case of tioubt 930 

The claim will be construed to be co-ex- 
tensive with the invention as shown by the 
specification if it can be done without do- 
ing violence to its language 940 

The words "substantially as described" 
must necessarily be implied, and, being so 
implied, they involve a reference to , the 
specification 798 

The words. "in such machine" held to refer 
to the machines improved upon, and not the 
improved machines 813 

The patentee need not comprehend the 
extent of his improvement or the capabili- 
ties of his machine to give him all the 
rights and benefits of his invention. - 658 

A patentee may claim a combination of 
mechanical elements which of themselves 
will not produce a new and useful result, 
when his specification shows how the pat- 
ented combination, used with or sunple- 
mented by other devices and instrumentali- 
ties therein described, will produce such 
result 658 

Drawings not referred to in the specifi- 
cation of a patent may be treated as part 
of the specification, and used to explain 
and enlarge it 312 

Where the specification of a patent for 
a product fully describes the machine, and 
the process by which the product is pro- 
duced, such patent may be good, even 
though the same specification, annexed to 
a patent for the machine, may not fully se- 
cure the patentee against the use of his ac- 
tual invention because "of a defect in the 
, r' claim of the latter i)atent ^ . 385 

The words "substantially as described 
and shown," in the claim of the patent, lidd 
to relate only to material features of the 
combination specified, to be ascertained by 
considering the purpose of the machine, 
and what are the elements of the combina- 
tion which constitute its distinctive charac- 
ter, and are effective in producing the pe- 
cuKar result for which tie contrivance is 
made 385 

Repeal of patent. 

A circuit court can give a judgment de- 
claring a patent void only in the cases pro- 
vided for in section 6, Act 1793. If the 
patent is defective for any other cause, the 
court can only render a general judgment 
for the defendant .' 1074 

Keissne: Disclaimer. 

A patent for a combination which is not 
itself useful and practicable may be reissi?- 
ed for the several parts if separately new, 
useful, and practicable 881. 905 

The decision of the commissioner grant- 
ing a reissue is not re-examinable in the 
circuit court unless it is apparent upon the 
face of the patent that he has exceeded his 
authority 646, 658 
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An oath that the original patent "is not 
fully valid and available" is not such an 
oath as is required by law, and a reissue 
founded tiiereon is not valid 1044 

The reissue of a patent so as to make the 
invention apply to machinery the daim to 
which had been raised in the original ap- 
plication and abandoned is void 1147 

If the reissued patent does not, upon -Qie 
face of the patent, embrace anything not 
substantially described or suggested in the 
original, the reissue is valid 648 

The patentee, in obtaining separate reis- 
sues for the several devices contained in 
a patent for a combination, may give the 
same identical description in the specifica- 
tion of each reissue of each and all of the 
devices included in the original 905 

In the case of separate reissues for the 
several devices of a combination for which 
the original was issued, where part only 
are extended, the monopoly is not ended 
as to all tihe devices 905 

Suration. 

The effect of Act March 2, 1861, §§ 16, 
17, was to give to an American patent a 
duration of 17 years from the date of a 
foreign patent previously granted to the 
patentee for the same invention 825 

An English patent dates from the time 
of its publication... 825 

Estension: Reneixral. 

The right to use a machine embodying 
the patented invention granted during the 
original term is protected during an exten- 
sion 837 

The right to use a patented process dinr- 
ing the original term of the patent, under 
Act 1836, § 18, re-enacted in Act 1870, does 
not authorize the use of it after the patent 
is extended 837 

An infringer cannot defend upon the 
ground that the extension of the patent 
was obtained by means of fraud and pe]> 
jury *1105 

Assignment. 

A patentee cannot divide his right into 
parts, so as to give one person the right 
to use it for one purpose, and another the 
right to use it for another purpose, and re- 
strict the right of the purchasers from 
either .* 332 

The words restricting the grant to such 
patents as the grantor "holds in his own 
right" apply to such a^ he was the appar- 
ent, but not the real, owner of, and a pat- j 
ent of which he holds only a part interest 
will nevertheless pass under the convey- 
ance . . : 837 

The assignment of all right, title, and 
interest in letters patent, and "the invention 
thereby secured," does not import a con- 
veyance of the right to an extended term, 
and the assignee cannot convey such right 408 

The words, "all patents and processes 
which he has or has in contemplation to ob- 
tain," merely serve to individuate the pat- 
ents, and do not convey the extended term 837 

An employment to invent and perfect 
machinery for a particular purpose, while 
it will operate as a license to the employer 
to use madiines invented by the employe, 
and put in iise under such employment, will 
not, of itself, confer upon the employer any 
legal title to the invention itself or to the 
letters patent protecting it 1059 

Iiicenses. 

A license to use an invention "for the 
whole term of the patent which may be 
granted," given before the patent was is- 
sued, does not authorize the use of it un- 
der the extended term 837 

A lease of premises and machinery by 
which a patented process is carried on with 
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a right to use all patents for such process 
Tield only a license to use such processes on 

the leased premises 837 

Where a machine is licensed for use in a 
particular territory, the use of it by sub- 
sequent purchasers in other territory is un- 
lawful iisa 

The mere fact that the agent of the pat- 
entee, after the transfer of the machine to 
the unlicensed territory, demanded of the 
purchasers the back royalties due upon it 
for nse in the licensed territory, conferred 
no right to use it outside the territory nam- 
ed in the license 1133 

Where a patented machine, not practi- 
cally useful, is perfected by" the inventor 
while in the employ of another, and at the 
latter's expense, he is entitled to a license 
for- its use 1242 

Infringement — TVliat eonstitntes. 

The making of a patented machine fit for 
use, and with design to use it for profit, 
in violation of the patent right, is of itself 
a breach of the patent right, for which an 
action lies ._. .112(y 

Where an inventor assigns his invention 
under a verbal agreement that the assignee 
shall pay the exi)ense of obtaining a pat- 
ent for a half interest therein, and the pat- 
ent is issued to him, the manufacture of 
the patented article by a person to whom 
the inventor assigned his equitable interest 
is not an infringement 1059 

Whete a structure consisting of several 
parts is patented as a combination, one who 
manufactures and sells some of the parts, 
they being useless without the residue, with 
the understanding and intent that such resi- 
due shall be supplied by another, and the 
whole go into use in its complete form, 
is liable as an infringer of the patent. ... 74 

If the patented means were new, and 
the defendants have used them, they have 
infringed, although they may have used 
another device, not patented by the plain- 
tiffs, by whidi the result is accomplished 
in a more perfect and satisfactory manner. 395 

A decision that defendant's machine is 
not an infringement as complainant's pat- 
ent then exists, will not, protect defendant 
in- the use of such machine where a re- 
issue is subsequently granted 658 

The inventor of an improvement on a pat- 
ented machine cannot use tlie original in- 
vention in connection therewith '..798, 930 

A patent for a device cannot be avoided 
by dividing the device into two parts, 
which, when combined, produce the same 
result, in substantially the same way.... 881 

The defendant, having employed all the 
parts in combination covered by the claims 
of the patent, cannot escape liability for 
infringement because of the employment of 
others in addition 1358 

A patent for a combination is infringed 
by the use of a similar combination, al- 
though one of the elements is omitted, and 
another substituted for it, unless the substi- 
tuted device is a new one, or was not 
known at the date of the patent as a proper 
substitute for the one omitted- ...»,. .554, 622 

A device is not less an equivalent of an- 
other, because, superadded to all the func- 
tions of such other, it may perform a fur- 
ther office, or because, besides all the func- 
tions of such other, it performs some one 
of the offices more effectively or better, so 
long as it performs them in substantially 
the same way, and uses substantially the 
same means 881 

A patent calling for smooth or plain sur- 
faces is infringed by surfaces havins slight 
inequalities, but which are sufficiently 
smooth for all practical purposes and oper- 
I ate substantially as the patented surfaces 940 
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A saw having its fleam teeth of 'the usual 
triangular form, with intervals between 
them, does not infringe a patent for a saw 
having its fleam tee&i arranged in pairs, 
with only a perpendicular slit between 
them 910 

A patent for a saw, claiming in com- 
bination clearing teeth hollowed out in 
front, so as to plane out the wood between 
the scores cut by the fleam teeth, is not 
infringed by a saw in which the wood is 
rasijed out by clearing teeth, which are 
straight and perpendicular in front 910 

Placing red-hot car wheels in a pit with 
alternate layers of charcoal, which is ig- 
nited thereby for the purpose of annealing, 
lield, equivalent to placing them in a previ- 
ously heated furnace, within the meaning 
of the patent 1095 

In a combination of a machine for mak- 
ing kettles, a tool carriage moved by a rod 
connected with a cam acted on by a gear 
wheel actuated through a crank by the hand 
of a workman is an equivalent of a tooi 
carriage moved by a screw connected by 
a gear wheel wiUi the power moving the 
lathe ^ : 385 

A hat-body machine, in which it is claim- 
ed that tlie fur is projected by a rotary 
picker downward against a surface, by 
which it is guided upon a former, is an in- 
fringement of a patent for a like machine, 
in which the fur is blown by such a picker 
upwards against the upper side of a tun- 
nel, through which it is carried on the form- 
er 658 

— — PreKiuinary injiuietion. 

Where infringement, priority, novelty, and 
patentability are not questioned, and the 
patentee's claim has been acquiesced in by 
the public, an injunction will be granted 
without a trial at law 826 

Where a judgment sustaining a patent 
is acquiesced in or aflarmed by tibe supreme 
court, questions as to the originality of the 
irivehtion or validity of the patent will not 
be considered de novo 646 

But where a writ of error is pending, the 
court in another circuit will consider the 
errors alleged to have been committed at 
the trial, and will disregard the judgment 
where there was radical error 6IL6 

In a case of long and esclusive posses- 
sion, an injunction will be granted with- 
out obliging the patentee previously to es- 
tablish the validity of his patent by ac- 
tion at law; otherwise, where the patent is 
recent, and defendant asserts its invalidity 312 

The presumption of novelty and useful- 
ness arising from the issue of a patent may 
be rebutted by afladavits on an application 
for an injunction if the patent is not an- 
cient 1134 

Denied, after decision by supreme court 
in favor of defendant, though after a re- 
issue the same machine was lii^d to be an 
infringement in another circuit, and plain- 
tifiE alleged infringement by a similar ma- 
chine with slight alterations 664 

Denied where defendant claimed openly - 
to have manufactured under a patent of 
prior date, where complainants delayed for 
many years to enforce their rights, though 
their inventions antedated the patent under 
which ' defendants manufactured. 1110 

The question of violation of an injunc- 
tion was retained until final hearing on 
defendant's showing that alleged articles 
were not within the claim of the patent as 
construed by the court.- 625 

^— ' Frocednre, 

A joint action lies by the patentee and 
an assignee of a moiety of the patent right 
for infringement (Act Feb. 21, 1793, c. 
11.) 1120 
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A grant of a right to construct and use 
50 machines within certain localities, re- 
serving to the grantor the right to construct 
but not use others therein, is of an esclusive 
right, and suits are to be brought in the 
name of the assignees 312' 

Where there is privity or connection be- 
tween the different defendants, they are 
jointly liable on a bill for infringing a 
patent 65S 

The owner of infringing madiines and a 
lessee from him may be joined as defend- 
ants in a suit for infringement 658- 

A declaration for the infringement of a 
patent, commencing in case, and concluding 
by demanding actual damages in gross in 
compensation of the wrong, is good 1220 

It is not necessary in l£e dedaration to 
aver at what specific time the invention 
patentra was made. It need only be before 
the application for the patent 1220* 

A declaration which avers the patent and 
specification to be "in language of the im- 
port and to the effect following," and then 
sets them forth in hsec verba, is sufficient, 
and is not open to the objection that the pat- 
ent is not set forth according to its legal 
tenor and effect 1220" 

An averment that the patent and specifica- 
tion are "ready in court to be produced" is 
equivalent to a profert in its most formal 
terms 1220' 

The grant of letters patent is itself suffi- 
cient evidence that all the preliminary steps 
required by law were properly taken by ttie 
patentee, and it is not necessary, in a decla- 
ration, to plead the taking of any of those 
steps 122a' 

A declaration must tender an issue on the 
novelty and utility of the discovery patent- 
ed 1220 

A defense in a suit in equity that the 
patentee has, since he obtained his patent, 
abandoned or dedicated it to the public use, 
must be set up in the answer 1358- 

A special plea setting forth matters of 
which notice might have been given under 
Act July 4, 1836, § 15, will be sbieken out 
on motioli 121& 

The 30 days' notice of special matter of 
defense must be given 30 days' prior to the 
beginning of the term of trial 80O- 

The 30 days* notice of special matter of 
defense need not specify the particular por- 
tion of the patent to which it is designed to 
apply 800- 

Amendments to an answer sought to be 
made a year after plaintiff's proofs were 
closed by setting up two years prior public 
use, and anticipation by a prior patent, not 
allowed, where the excuse was mistake of 
counsel as to the law governing the case, 
and no knowledge as to such prior patent, . 562' 

The meaning of technical words of art in 
commerce and manufactures, used in a pat- 
ent, as well as the surrounding circumstan- 
ces, which may materially affect their mean- 
ing, are to be interpreted by the jury 312" 

Where several prior inventions are offer- 
ed in evidence to defeat a patent, the jury 
should agree on each separately, and, in or- 
der to find a verdict for the defendants on 
any one of them, they must agree on that 
one 40T 

Where an interlocutory decree in an equity 
suit inadvertently provides for the recovery 
of both profits and damages, it is no ground 
of exception to the report of a commissioner 
that damages could not be recovered in such 
suit, but in such case the court will resettle 
the interlocutory decree 1372' 

— — ^Evidence. 

The patentee is prima fade the inventor 
of that for which the letters patent were 
granted him , 312: 
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The validity of plaintiff's patent is admit- 
ted by defendant's patent referring to the 
former, and disclaiming those parts of the 
invention found therein 395 

Every doabt upon the question of utility 
should be resolved against an infringer who 
uses the ijatented process '^IIOS 

Parol evidence .is not admissible to show 
at what time a patent was applied for, as 
the patent otBce contains written evidence 
■of such fact 477 

The presumption of originality arising 
from the grant of a patent only extends 
back to the time when the application was 
filed in the patent office 969 

Defendant must rebut the presumption of 
originality arising from the patent by proof 
that it was not the invention of the pat- 
■eritee, or was previously known and in use. . 473 

When a defendant has shown prior knowl- 
edge and use, the burden of showing prior 
invention is on the plaintiff. 563 

Patents may be given in evidence to show 
the state of the art without notice, but 
printed publications cannot 800 

The file wrappei; and contents of the ap- 
plication for the patent is not admissible 
evidence for the purpose of limiting the con- 
struction of the patent. 800 

The testimony of experts is admissible 
■only to show the operation of devices, not 
the object of a patent, or whether it has 
l)een infringed 395 

— — Injnnctioii and its violation. 

Where the president of defendant corpora- 
tion was served with the injunction, and de- 
vised and practiced the transgressing pro- 
cess, an attachment will be awarded against 
liim 832 

Where the violation is willful, the sum- 
mary method of correction is imperative, 
and will not be arrested by the fact that 
the things used by defendant are. in some 
respect different from those interdicted 832 

On a motion for an attachment for the 
violation of an injunction to restrain the 
infringement of letters patent, affidavits to 
«how that the patentee was not the first 
and original inventor of the thing patented 
are immaterial and irrelevant. 938 

Where the injunction has been violated, 
and the defendant is protected from the 
consequences only by a defect in the service 
■of the writ, no costs wiU be allowed to him 
on a denial of a motion for an attachment 
for such violation ,...'. 938 

— — Accounting: ^Damages. 

Where the patentee gave his consent to 
the manufacture of some of the alleged in- 
fringements by defendants, he can recover 
no damages for these; for those afterwards 
manufactured he is entitled to manufac- 
turer's profits 800 

The infringer is in equity a trustee of the 
patentee of the gains derived by him from 
the infringement 835 

In an action for a violation of a patent 
right, the plaintiff can recover for actual 
damages only, and not for a vindictive rec- 
■oropense , 1123 

If there be a mere making and no user 
proved, nominal damages are to be given to 
the plaintiff 1120, 1123 

If a user of the patented machine be prov- 
ed, the measure of damages is the value of 
the use during the time of the user. Nei- 
ther the price nor the expense of making 
the machine is a proper measure of dam- 
ages 1123 

The plaintiff, in a patent suit for making 
and selling, is entitled to the actual dam- 
ages he has sustained by the infringement, 
or, in other words, to the profits the defend- 
ant has made tliereby 1181 

In taking an account where profits and 
•damages are estimated upon the extent of 
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use of the patented machine in manufac- 
turing an article, complainant must show 
affirmatively the amount actually produced. 
Profits and damages cannot be given upon 
the estimated capacity of the machine. . . . 557 

The entire profits of infringing car wheels 
were allowed where such wheels could cot 
have been made without infringing the pat- 
ented process, though other equally valuable 
wheels 'could have been made at less cost 
by other processes '11C5 

In the case of the infringement of a pat- 
ent for a process of annealing cast-iron ear 
wheels, the case was referred back to the 
master to report whether the infringing 
wheels could have had any market value 
without the infringing' process, and, if so, 
the amount of value derived from the use 
of the patented process 1102 

Where the infringed patent is for an art, 
a fair measure of the infringer's actual prof- 
its is the saving in cost of production by the 
use of the appropriated invention over the 
cost of production by the use of cognate 
means, used and available 835 

In computing damages for infringement 
of a patent for washboards, the increased 
facilities in inaking them, due to inventions 
since the patent, are to be excluded 473 

Where the patented machine is an im- 
provement over an existing machine, in- 
creasing its productive capacity, the profits 
are to be ascertained upon a consideration 
of the increased production only.... 557 

The infringer of a patented process of re- 
ducing zinc ores for the production of white 
oxide cannot be charged with the value of 
an increased residuum, obtained by using 
the process, available for renewed treat- 
ment, which residuum fiuctuates with the 
varying richness of the ore, and results from 
its inherent natural properties, and is not 
imparted to it by the direct operation of any 
contemplated function of the process 835 

Where, in the case of an infringement of 
a patented' process, the infringer used a fur- 
nace specially adapted thereto, and there 
were no data from which its contributory 
value could be estimated, the court treated 
the furnace and process as co-equal, and al- 
lowed one-half the profit 835 

In an accounting for profits, the defend- 
ant "cannot be credited with a sum of mon- 
ey as a salary earned by and paid to him- 
self while engaged in the business which 
earned the profits 1372 

In arriving at profits as the basis of dam- 
ages, the jury must take into account the 
interest on capital, the risk of bad debts, 
and expenses of selling IISL 

The actual damages sustained include all 
necessary and proper expenses in protecting 
the violated rights 312 

Counsel fees for prosecuting the suit are 
no proper item of damage in an action for 
violation of a patent 1120 

Profits are in the nature of damages 
which, up to the date of the final decree, 
are unliquidated, and interest should not be 
allowed before the time 557 

In an equity suit brought before the pas- 
sage of Act July 8, 1870, §§ 55, 111, both 
profits and damages cannot.be recovered.. .1372 

In an action on a patent right, the jury 
are to find single damages, and the court 
will treble them J..1123 

An order requiring defendant to file a 
monthly account of all *'iron safes hereafter 
manufactured or sold by him" is sufficient- 
ly complied with by giving the inside di- 
mensions of the safes, without stating the 
prices or the names of the purchasers 1219 

It is not proper, upon a motion to con- 
firm or reject the master's report, to con- 
sider open any question which was fore- 
closed by the decree by which the case was 
referred to the master .1105 
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MarMugiuipaiented article as patented. 

Pago 
A person who marks as patented an tin- 
patented article is not liable to the penalty 
prescribed by Act Aug. 29, 1842, § 5, unless 
he does so knowing that he has no right to 
do so, and with the intention of- deceiving 

the public , ...;.... 31 

In an action for the penalty for marldng 
an unpatented article as patented, the ques- 
tion of the intention of deceiving the pub- 
lic is for the jury 31 

Various particular inventions and pat- 
ents. 

Armor. Heaton's patent ot April 14, 
1863, for improved defensive armor for 
ships and other batteries held void for want 

of novelty , 521 

Bark mills. Montgomery's and Harris' 
patent foi? an improvement in a mill for 
breaking and grinding bark Md valid and 

infringed 1181 

Blind slats. No. 199,948, for improve- 
ment in connecting, Jidd infringed 1068 

Boots and shoes. No. 49,572, for an im- 
proved mode of cutting soles, held invalid... 45 

Centrifugal machines. Reissue No. 2,845 
(ongmal No. 63,770), for improvement in 
centrifugal machines for draining sugar and 
other substances, hdd valid and infringed... 813 

Cloth. Nos. 10,986, 106,101, and 124,180, 
and reissues Nos. 5,004, 5,186, for improve- 
ments in cloth-cutting machines construed, 

and lield not infringed 302 

Composition covered rings. No. 37,941, 
for improvement, construed, and hdd valid, 

and infringed 622 

Cotton presses. Brooks' patent for im- 
provement held void for want of novelty.. .1147 
. JTirearms, No. 12,648, for improvement 
m repeating firearms, hdd valid and in- 

fenged 969 

, Fire arms. No. 12,6^3, for improvement 

in repeating firearms, hdd infringed 981 

Gas-burner. Walsh's invention of an im- 
provement hdd patentable lOO 

^ Ginning machines. Patent to Whipple for 

improvement hdd valid and infringed 940 

Harvesters. Reissues Nos. 875, 877, 878, 
879 2,610. and 2,632, for improvement 

hdd valid 881 €05 

Hats. Reissue No. 2,942, for ma'chine 

for makmg hat bodies, hdd valid 648, 664 

Such patent hdd not infringed 648 

Snch patent Jidd infringed 645 

Headlights. No. 35,122 (reissued No. 2,- 
133), for improvement in locomotive lamps, 
hdd valid in part and infringed 1358, 1394 

I S^S?P •^^i^®:^^^^- 34,026 (reissued No. 
1,518) and 37,124, for improvements in ma- 
chinery for fastening clasps or spangles to 
the hoops and tapes of hoop skirts, hdd 

valid and infringed 1205 

^ Kettles. No. 8,589, for machine for mak- 
ing kettles and articles of like character 

from disks of metal, hdd valid 395 

^ Kettles. Reissues Nos. 3,995, 3,996, for 
improvement in machine for making kettles, 
and improvement in kettles, Jidd valid and 
infringed 77, 355 

Lamps. No. , 49,984, for improvement, 
<^nstrued qs a combination of a burner and 
chimney, and hdd infringed by a sale of the 
burner alone 74 

Looms. No. 130,961, for improvement, 
hdd infringed 554 

Such patent Jtdd invalid 563 

Preserving jars. No. 07,920, for improve- 
ment, hdd valid 429 

Skirt and biistle stiffening. Reissue' No*. 
501 (original No. 17,602), for improvement, 
construed and held not infringed 727 

Wheels. Whitney's patent for an improve- 
ment in the process of manufacturing cast- 
iron railroad wheels hdd valid and infringed . 

1095, 1102, 1105 



White oxide of zinc No. 13,806, for pro- 
cess for makmg, hdd infringed 832 

PAYMENT. 

Taking a bill of exchange is only prinyi 
facie evidence of a satisfaction and extin- 
guishment of an antecedent debt QT 

A note is not payment unless it be ex- 
pressly received as such 572 

A receipt is only evidence of payment, and 
may be explained or contradicted by parol, . 572- 

Application of payments in case of long- 
running account between parties of notes, 
acceptances, etc g.2o- 

Money paid for a license to carry on a 
business in a city which the city had no 
right to exact cannot be recovered back. . . 341 



See, alsoi 



PILOTS, 

'Salvage.". 



Admiralty has jurisdiction of suite for 
pilotage .453, 464- 

The jurisdiction of the admiralty courts 
of cases of pilotage services is not exclusive 
of the state courts, in the absence of any 
legislative provision on the subject 464 

Congress having adopted the New York 
laws relating to pilots previous to the pas- 
sage of the judiciary act, the admiralty 
courts have no jurisdiction of cases for 
pilotage services thereunder. (Reversing 
453.) 464: 

A state statute exempting vessels owned 
wholly in the state from payment of any 
pilotage unless a pilot is actually employed 
does not violate Rev. St. § 4237, but is in 
violation of Const, art 1, § 9, el. 6, pro- 
vidmg that "no preference shall be given 
by any regulation of' commerce or revenue 
to the ports of one state over those of an- 
other state" 1373: 

A pilot for the port of Charleston," S* G.*, 
must be thoroughly acquainted with the 
bar at the mouth of the harbor, and the 
practicability of crossing it at a given time 354- 

A vessel owned by a resident of Maine, 
and sailing under a fishing license, is not 
liable for half pilotage as either a ^'foreign 
vessel" or 'ivessel under register," within 

the New York pilot law 4S8- 

A pilot was allowed $100 extra pilotage 
for navigating into the port of New York 
a passenger ship discovered 60 miles out- 
side Sandy Hook in disabled condition.... 270- 

PLEADING AT LAW. 

Where a statute declares that a certain 
smt shall not be brought without certain al- 
legations, such allegations in the declaration 
are essential to the plaintifE's right to sue. 32" 
^ An objection that a declaration shows 
that the cause of action is barred by the 
statute of limitations cannot be taken by 
demurrer .1266= 

A variance between the writ and the' dVc- 
laration cannot be taken advantage of by 
a demurrer , 1220, 1266 

A speaal demurrer will not be permitted 
on setting aside an office judgment 920' 

A plea to the jurisdiction on the ground 
that a demand has been eolorably assigned 
in order to evade a discharge in insolvency 
is not to be treated as dilatory and cap- 
tious, like some pleas in abatement, 72' 

When leave is given to amend on pay- 
ment of costs, the payment is not a con- 
dition precedent, unless so specially express- 
ed m the order >. . _ 1156; 

Where an amended declaration, filed 20 
days before the • commencement of the 
term, was removed from the clerk's office 
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^y plaintiffs counsel, the court refused to 
compel defendant to plead during the term di 

A bill of particulars appended to a peti- 
tion to recover money paid as usury, wmcn 
sets forth the usurious payments as general 
indebtedness for cash paid by the plamtitt 
to the defendant, is sufiBcient ; • • -.v ^°^ 

Where a plaintiff is called on to furnish 
a bill of particulars, he is limited m his 
proof to the items thus made out.... 1401 

A copy will be received as oyer when a 
profert has been made of the original, and. 
if a copy is offered, the defendant may de- 
mur • • ^21 

Two aflBirmative facts in a plea and rep- 
lication may be so contradictory as to make 
an issue, as where the plea averred dili- 
gence in the prosecution of a suit, and the 
replication charged negligence .^ o^ 

The plaintiff cannot give evidence of ^a 
consideration different from that alleged in 
the declaration . . ....... • • 4dl 

Although a party under a plea of former 
recovery be precluded from giving the rec- 
ord in evidence because of variance, yet he 
■may avail himself of it under the general 
issue - • • ■ %• **** 

In = pleading a record, its precise words 
need not be observed, but the record pro- 
duced must conform strictly to the plea in 
matters of description, though it is not 
necessary that they should have been stat- 

,gC[ "I 

After verdict for plaintiff, the court will 
not grant a new trial for defects in a dec- 
laration that might have been amended 
when substantial justice- has been done.. ^9 

Under the system of pleading adopted m 
New York, judgment at trial, in a suit at 
law, is to be rendered ^in accordance with 
the facts pleaded and proved, without re- 
gard to the form of the pleadings or the 
.theory on which they were prepared. ooO 

PLEADING IN ADMIRALTY. 

■See, also, "Collision"; "Maritime Liens"; "Sal- 
vage"; "Seamen." 

Where the answer to a libel for seaman's 
wages sets up payment in full and a release 
under seal, the particulars of the release 
■need not be set out, as it is only evidence. <T0 

When the respondent wishes to avail him- 
self of any particular matter of defense, 
he must present it with proper averments 
in his answer or by plea ... -IdOd 

Objections to defects of form m a libel 
In admttalty should be raised by special 
exception under rule 24. If the exceptions 
in an answer are not insisted upon at the 
•opening of the trial, they will be considered 
as waived • ,!••'-• -^^^^ 

Evidence of special damage may be giv- 
-en under a general allegation l-^ 

There are no technical variances or de- 
partures in pleadings in admiralty. ...-.-.• T^29 

Allegations in pleadings are admissions 
by the pleader, and need no proof unless 
-denied and put in issue, and, as against 
the pleader, will be taken as matter con- 
•ceded ^^-^ 

PLEADING IN EQUITY. 

A bill cannot be sustained in equity 
Tvhich is multifarious and embraces distinct 
matters, affecting distinct .parties,^ who 
have no common interest m the distinct _ 

■matters %•'■;'■ V'\' 

A bill by a trustee of a bankrupt pray- 
ing that a transfer of an undivided half in 
a vessel be adjudged void, but, if it be 
■declared valid, for an accounting and a 
safe of the vessel and a distribution of the 
iproceeds, is multifarious 12oo 



Paso 
Where, to a complaint alleging fraud as a 
ground of relief, an answer is filed setting 
up the statute of limitations, complainant 
will be allowed to amend by alleging tnat 
the fraud was discovered witiiin sis years Ji5& 

Where a bill to set aside a conveyance 
calls for answers under oath as to the date 
of a contract relied upon, an answer that 
it was not executed until a day much later 
than its date is responsive, and must be 
overcome by two witnesses, or by one wit- 
uess and strong corroborating circumstances ^1 

It is only an allegation of some fact 
which is presumed to be within the knowl- 
edge of the party answering that can be 
taken as true simply because it is not de- 
nied jLvzQ 

It is irregular to file, without special 
leave of the court, two pleas to a bill m 
eouity ,.....•......••.....••••*••*•••• "^i 

A defendant may plead facts to show 
that he has no interest in the subject-mat- 
ter of the suit ;*-V-;:n 

Where the allegations of a plea to a biU 
in equity are qualified by a reference to a 
paper annexed to the plea, the plea must be 
read as if the paper were introduced, m 
its very terms, into the body of the plea. . aui 

A controversv between co-defendants to 
a bill in equity cannot be the matter of a 
cross-bill unless its settlement is necessary 
to a complete decree upon the case made by 

the original bill • 486 

The court will not allow the theory or 
defense set up by the original answer to 
be changed in several important particu- 
lars merely on the ground that defendant 
filed the answer under a mistake, when no 
new facts are alleged, and there is no re- 
quest to hp.ve a single fact m the bill chaa 
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A material amendment of a bill after 
answer must be on payment of all costs^ 
including the solicitor's fee oo 

PLEDGE. 

A delivery of the thing pledged where 
actual delivery is possible is necessary to 
render the pledge valid........ ..,..^.M^ 

The pledge of a note at the time in the 
lawful possession of a third person may be 
valid without actual delivery to the 
pledgee • • • • • • • '^^^* 

A pledge or mortgage made to secure a 
debt previously incurred, but still subsist- 
ing, or to indemnify against a present na- 
bility arising out of a past contiract, is 
made on a sufficient consideration. ...... .l<Jti/ 

A person advandng money on the pledge 
of a policy of insurance on goods is entitled 
to the proceeds as against a surety on a 
bottomry bond given by the pledgor to the 
insurance company xxol. 

POWERS. 

Where a power has been completely exe- 
cuted, but with the addition of something 
improper and inconsistent with its purpose, 
if distinguishable, the execution is good, 
and the excess is void • . • • ^i 

Courts always lean in favor of the execu- 
tion of the power if it can be supported, 
even if it should disappoint the person exe- 
cuting it ^* 

PRACTICE AT LAW. 

The court will refuse to strike out a plea 
of the statute of limitations filed after the 
rule day where the attorney, just admit- 
ted to practice, was ignorant of the rule 
requiring such plea to be filed strictly with- 
in the rule day........ • S46 
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The legal plaintiff has a right to dismiss 
^ suit brought in his name by order of a 
person who claims to be his assignee of the 
right of action, and the court will not inter- 
fere to protect the assignee unless the evi- 
•dence of the assignment is clear 606 

PRACTICE IN ADMIRALTY. 

A person may sue in admiralty without 
giving security for costs on proof of ina- 

liility S61 

A seaman may be required to ^ve se- 
-curity for costs on appeal unless he prove 
by satisfactory affidavits that he is unable 

to do so 861 

The court has no power to order back in- 
to the custody of the marshal a vessel 
which has been fairly discharged from ar- 
rest on a stipulation 1052 

A motion to discharge respondent from ar- 
rest on the ground that the libelant has 
no legal cause of action against him, will 
not be granted where the' affidavits read 
upon the motion in behalf of the respective 
parties are contradictory as to the merits 

•of the cause 1146 

If libelant's proctor negotiates the post- 
ponement of the trial, he cannot thereafter 
allege ignorance of the fact that the answer 

■was on file 261 

The supreme court has power to regu- 
late the practice of the courts of admiralty, 
and to frame rules in relation to executioUj 

and other process to be used therein 175 

The decree in admiralty must correspond 
with the issues in the pleadings, and the 
■opinion of the court on collateral matters 

should not be incorporated therein 192 

The decree cannot be attacked by excep- 
tions to the commissioner's report tiiere- 

tmder 407 

^ Admiralty decrees can only be enforced 
in the federal courts in the mode and by 
-the process properly ordained by acts o*f 
congress and rules of court for their ese- 

•cution . . ._ 175 

An admiralty decree can be enforced 
only by an attachment or a capias against 
The person of the defendant, or a fieri facias 
against his goods and diattels. The ad- 
miralty court has no power to issue an 
-execution against his lands 175 

PRACTICE IN EQUITY. 

A cross-bill should be stricken from the 
fflea if filed without notice to the solicitor 

■of the defendant. 503 

^ Where the defendant on a bill for in- 
junction is merely nominal, the court will, 
on the application of the party really in- 
terred, direct the answer of the nominal 
party to be taken under a commission, and 
notice of such application is not necessary. 1252 

The court cannot enter a final decree in 
■case of default and decree pro confesso 
durmg the term when tiie default was tak- 
•en 146 

Witnesses may be examined orally at 
the trial merely to verify some document 
referred to an the pleadings, or to estab- 
lish some ^f act of a formal character which 
nas been madvertentiy omitted in the testi- 
•mony ,,. .,,.,,,, 747 
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The agency is not continued by the fact 
that notes for the unpaid purchase price 
and a^ mortgage securing the same were 
TV ^^^ *^^ agent in escrow to await the 
delivery of a quitclaim deed from a third 
person, which the vendor was to furnish. . 21 
^ An agent who does not comply with liis 
instructions is liable for the loss occasion- 
ed thereby, although the services were 
gratmtously rendered 54 

A contract by an agent made subject to 
tiie principal's ratification will be Jidd rati- 
fied by the principal's entering it on his 
books, and corresponding with the other 
party m regard thereto as a subsisting con- 
tract g73 

A settiement of accounts made by an 
agent abroad, and acquiesced in for four 
years, Md should not be disturbed 1198 

An-agent having a balance in his hands 
of a fund used to make purchases is not 
liable for interest until a demand is made 
therefor 1357 

An agent is a competent witness to prove 
his own authority if not in writing, and is 
not incompetent by reason of his liability 
to either of the parties 606 

PRINCIPAL AND SURETY. 

A surety is entitled to the protection of a 
court of equity; also sub modo to the bene- 
fit of ail the securities which the creditor 
has 1161 

The election of a creditor to retain or 
recover a debt from one of two parties, or 
out of one of two funds, cannot vary in a 
court of equity their rights inter sese 1161 

Contractors for the building of a railroad, 
having stock of the raUroad company as 
security for their contract, hold such stock 
for the common benefit of themselves and 
others whom they have admitted to share 
in their contract, and must deal with such 
stock accordingly .- 1165 

In an action against a surety in a bond 
to perform a decree, it is not necessary that 
notice of the decree should have been giv- 
en to the principal 1026 

Judgment will not be rendered on motion 
of one surety against another unless the 
insolvency of the principal be fully proved. 1025 

Money not paid for a principal before 
action brought cannot be recovered by a 
surety as money paid unless on a special 
valid promise to pay it previously..,,,, 925 

PRIZE. 



PRINCIPAL AND AGENT. 

See, also, "Factors and Brokers." ' 

^ The agency of a real-estate agent and 
Tub duty to his principal ceases upon de- 
livery of the title papers and payment for 
the property, and thereafter he may deal 
:for the property as any other person 2L 



See, also, "War." 

Coin taken in a vessel which was captur- 
ed in the act of breaking a blockade is lia- 
ble to condemnation, though belonging to 
a neutral, and not intended to be used in 
trade 153 

The amount of money sufficient for the 
necessary expenses of the master of a ves- 
sel captured in breaking a blockade, while 
detained as a witness, will be allowed him 
out of coin belonging to him foimd on 
board 153 

Cargo sent in by another vessel, the cap- 
tured vessel being appropriated by the 
United States, condemned on the evidence 
of a person present at the capture 463 

A vessel, after her capture, appropriated 
to the use of the United States, and not 
sent into port, where none of her company 
are sent in as witnesses, will be disehai^ed 
for want of legal arrest and prosecution. . 463 

The rules of practice in admiralty are 
the basis of practice in prize in our nation- 
al courts , 462 

On a libel of a captured vessel, a settled 
course of trade in violating the blockade. 
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and the employment of the vessel before 
in such trade by the same owner, may be 
considered • .1307 

Vessel and earso condemned for an at- 
tempt to violate the blockade 1*>W 

Vessel and cargo condemned as enemy 
property, and for an attempt to violate 
the blockade ^«* 

Vessel and cargo condemned as eneiny 
property, and for a violation of the block- 
ade , "^^2 

PUBLTC LANDS. 



See, also, "Grant." 

The term "tide lands*' (Act May 14, 
1861) means lands covered and uncovered 
by the tide, and does not include lands lying 
below low-tide mark, and permanently cov- 
ered by the navigable waters of the bay or 
ocean *,",•••• ^ 

The alcaldes of San 3?rancisco had no 
power to grant lands below low-water mark, 
■covered by the navigable waters of the bay. . 36 

As between the heirs at law and the as- 
signee of a military land warrant, a court 
of equity will investigate the proceedings 
xmder which the assignment and warrant 
were obtained 221 

Where a decree locating a grant rests on 
the idea of conforming as near as may be, 
and in a general way, to the supposed, in- „ 
tention of the grantor, the court is not pre- 
cluded from thereafter modifying in a slight 
degree the directions of the lines so as to 
obtain a location by which existing rights 
acquired in good faith may be protected. . 527 

In locating a grant, the court cannot be 
controlled in establishmg the Imes by the 
fact that the survey, which it regards as 
conformable to the grant, will include part 
of lauds falling within the lunits of a sub- 
sequent grant, which has not yet been con- 
firmed. ,..,,,,.,........._.• o^o 

Where a grant 'is of a certain quantity 
of land to be taken in the form of a square, 
and at the place delineated on the diseno, 
but no boundaries are named, the condition 
as to quantity and shape must control, as 
against any natural objects represented on 

the map ;•.'•••,*";• '^ 

Decision of conflicting claims to lands up- 
on the evidence in a suit in equity to pre- 
vent the issuing of certain scrip ol 

QUI TAWI AND PENAL ACTIONS. 

A qui tarn action is not the proper remedy 
where no part of the penalty goes to the 
party suing for it 345 

RAILROAD COMPANIES. 

See, also, "Carriers"; "Corporations." 

The fact that the right of a company to 
consolidate ia limited under its charter does 
not deprive it of the right to consolidate un- 
der the general laws of the state 293 

The consolidation of a railroad company, 
on whose road there is a vendor's lien, with 
another company, does not discharge the 
lien •• 747 

The city of Baltimore had no power to 
appoint new directors in the Baltimore & 
Ohio Railroad on an uicrease of stock de- 
rived from stock dividends ; . 914 

It is no defense against railroad bonds in 
the hands of a bona fide lioWer that they 
were exchanged for state bonds, which were 
used for purposes not contemplated by the 
statute authorizing the exchange 747 

Where state bonds issued in exchange for 
railroad bonds secured by a statutory mort- 
gage are declared invalid, the holders of the 
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state bonds may in equity enforce such 
mortgage for their own benefit 747 

The trustee of a railroad mortgage has 
the right to decide in the first instance as 
to the right of bondholders to have the 
property sold to pay the bonds, but persons 
representing the raihroad company may ap- 
peal to the courts 744 

Where the lien of bondholders on railroad 
property is created by statute, the statute 
regulates their rights, notwithstandmg the 
fact that, without its aid, a resulting equity 
would have arisen in their favor 747 

Where, by the negligence or misfeasance 
of the mortgagor, railroad property has been 
wasted so as to jeopardize the security of 
the mortgage, a court of equity may take 
possession, notwithstanding Act Jan. 8, 
1853 /•VV: ^47 

Where a railroad is placed in the hands of 
a receiver at the instance of mortgage bond 
holders, the claims for operating expenses 
are prior liens • • • • "47 

The company is liable for the death of 
a person lawfully riding on an engine hav- 
ing the right of way, caused by collision 
with another engine negligently dispatched 
to meet it on the same track lOoo- 

A rule that "no person shall be allowed 
to ride on the engine without the permis- 
sion of the engineer," placed in the hands of 
an engine driver, authorizes him to permit 
a person to ride upon the engine. 1033 

ft is not, as matter of law, negligence 
preventing a recovery by a person injured 
at a railroad crossing in a city to stop and 
look and listen before attempting to cross..llll 

The running of a- freight train over a 
crossing at an unlawful rate of speed is not 
tbe proximate cause of an mjury to persons 
who attempt to cross after the train has 
passed, and are struck by a train on a^ 
adjoining track .1 V-^ 

The failure to ring the bell of a switch 
engme at a crossing where a freight train 
has just passed on an adjoining track ^ 
negligence •• 1111 



REAL PROPERTY. 

See "Adverse Possession"; "Deeds"; "Elject- 
ment"; "Estates"; "Grants"; "Public Lands.' 

RECEIVERS. 

Where a mortgage provided that on 'cer- 
tain conditions the trustees might, upon the 
request of any bondholder, take possession * 
and sell the property, held that the fact that 
the condition existed which authorized such 
possession, and the refusal of the trustees, 
were sufficient grounds for the appointment 
of a receiver 261 

REMOVAL OF CAUSES. 

See, also, "Courts." 

Biglit of removal. 

The fact that one of the parties to a suit 
is a national bank is no ground for removal 
from a state to the federal court 1^2 

To authorize a removal on the ground 
that the suit involves a question arising un- 
der the constitution and laws of the United 
States, it must clearly appear from the rec- 
ord that a federal question is presented, 
and must be passed upon in the disposition 
of the case, and the laws referred to and 
the facts relied upon as affected by these 
laws must be fully and clearly set out 1222 

It is only when some state law, statute, 
ordinance, regulation, or custom hostile to 
the rights of the petitioner, and their en- 
forcement, is alleged to exist, that the pe- 
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titioner is entitled to a remoTal under Rev. 

St. § 6il :"-:"ll-'" ^^ 

An allegation that a state law for the se- 
lection of jurors, which is on its face fair, 
will be so administered as to secure a 3ury 
inimical to petitioner, and that there is a 
general prejudice against him in the imnds 
of the court, jurors, officers, and people, is 
not sufficient. (Rev. St. § «^l-),v * • ' * VoV ^^^ 

A motion under 1 Wag. St. Mo. p. 291, 
§ 13, for execution against a stoeuholaer, 
is not removable to the federal court as a 
"suit at law or in equity." (Act 187o, § 2.).. 52o 

A proceeding by mandamus to compel de- 
fendant corporation to register transfers 
of certificates of stock held by plaintiff is a 
"suit of a civil nature at law." (Act 
March 3, 1875.) dbU 

A proceeding under the right of eminent 
domain to condemn land for a raikoad is 
a suit of civil nature, and may be removed.. 290 

A suit in a state court which falls wit^ 
the description of suits removable mto tne 
federal circuit court may be removed, al- 
though it could not originally have been 
brought in the federal court, and this prin- 
ciple is not changed by Act March 3, 18 i 5, 
§ 5 ^^^ 

A proceeding by petition of a citizen of 
the state against a citizen of another state 
tc restrain the execution of a judgment ob- 
tained in the state court by the latter against 
the former is removable (Act Marcb^ d, 
1875>, though federal courts are prohibited 
by Rev. St. § 720, from granting an inDunc- 
tion to stay proceedings m a state court. . . ■a^b 

The postoffice laws of the Umted States 
are "revenue laws." within the meaning of 
Act March 2, 1833, § 3, providing for re- 
moval of a suit brought against a person 
for an act done under the revenue laws, or 
under color thereof • • -^o^ 

Au action against a postmaster for _ a 
wrongful refusal to deliver a letter to plam- 
tiff is removable under such act ^o 

Where the assignee of a contract made 
between citizens of the same state is a citi- 
zen of another state, a suit agamst defend- 
ant in the state of his residence may be 
removed. (Act March 3, 1875.) ..•• olo 

Where there are several defendants en- 
titled on appearance to remove a cause, 
some of whom have appeared and others 
not, those who have appeared cannot alone 
remove the cause where the judgment or 
decree must be joint lo7 

Time for removal. 

Where, in a suit to recover money, defend- 
ant pays the same into court, and a third 
person, claiming the sum, is made defend- 
ant, and a new complaint filed, the suit is 
to be regarded as having been 'commenced ■ 
when such substitution is made 589 

The petition for removal must be filed at 
the term at which the case can be first tried 
and before trial thereof, and not after such 
term • .• 1210 

If the term at which the cause could 
. otherwise be first tried is one which occurs 
during the time a trial of the cause is stay- 
ed by an order of the state court, it is not 
such a term as is meant by the statute. 
(Act March 3, 1875, § 3.) 260 

Proceedings to olitaiii. 

The provisions and conditions of the stat- 
ute as to removals must be strictiy "com- 
plied with , 1210 

The state court may esamine into the 
sufficiency of a petition presented thereto 
for removal under Rev. St. § 641, but the 
federal court may assert its jurisdiction by 
proper process, directed to the state court, 
which must yield obedience thereto 633 

No notice of the application for a removal 
is necessary, and the state court can require 

it or dispense with it 589 

29FED.CAS.— 92 
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" It is not necessary, in order to remove a 
suit under Act March 3, 1875, §§ 2, 3, that 
it should appear that the parties were citi- 
zens of different states when the suit was 

commenced •••• 589 

A state court cannot cause an appear- 
ance to be entered nunc pro tunc, so as to 
entertain a motion for removal 167 

Effect o£ removal: Sutseaiieiit proceed- 
ings. 

Defendants can. remove the cause or ap- 
pear in the federal court at different tun^, 
where their appearance is entered at dif- 
ferent times in the state court, but an ong- 
inal appearance cannot be entered in the 
federal court ., v v i: * •*•*** 

Where a 'cause has been removed at the 
instance of defendants who have appeared, 
the federal court can remand it in case the 
defendants do not all eventually appear ...• lei 

In cases properly removed under 1 Stat. 
79, § 12, the defendant is not in default for 
not having answered or pleaded in ^e state 
court before or at the time of filing his pen- 
tion for the removal .•.•••••:••.•;.••••• •.• °*' 

Where objection to the jurisdiction is 
raised after removal, the court will ^protect 
the rights of the parties pending decision of 
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REPLEVIN. 



Plaintiff may recover according to the ex- 
tent of his title proved. oZ 

RIGHT, WRIT OF. 

The appropriate remedy of a tenant in 
fee tail, is by a writ of formedon, and not 
by a writ of entry •• 547 



RULES OF COURT. 

Rules made by the circuit courts may be 
varied or dispensed with in special cases. ... 72 

SALE. 

See, also, "Vendor and Purchaser." • 

The delivery of a bill of lading amounts 
to a transfer of the property subject to the 
right of the seller if the consideration be not 
paid to reclaim the property before it comes 
into the actual possession of the purchaser.. 117 

A bona fide sale by a factor of the goods 
of his principal for a valuable consideration 
by assigiung over the bill of lading is valid 
against the principal if the bill of lading 
has been received by the factor .'. . 117 

A bill of sale of personal property is valid 
between the parties to transfer the legal 
titie, although the possession and the bene- 
ficial interest remain with the vendor 359 

Where bank notes are taken in payment 
of goods sold with the understanding that 
they are to be returned if not current, the 
seller cannot sue for the price without re- 
turning the notes unless it appear that the 
buyer knew the notes were worthless when 
he made the bargain .1270 

SALVAGE. 

Jurisdiction. 

Courts of admiralty in the United States 
have jurisdiction over claims for salvage up- 
on waters within the ebb and flow of the 
tide, though within the body of a state. , . 453 

Admiralty has jurisdiction of salvage 
services on a river navigable from the ocean 
for vessels of 10 or more tons' burden. .. .1365 
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The jurisdiction of the federal district 
court in cases of salvage is not confined to 
American property or to cases occurring 
in American waters 777 

"Risht to salvage compensation. 

Services performed in righting a wreck 
after it is saved from immediate danger, 
and has reached a port of safety, are not 
compensated as salvage services 480 

Service rendered after reaching a port of 
safety in towing to a port where repairs 
could be made are towage, not salvage. . 

^. 4S0, 84S 

Where a bos of bullion is taken from a 
vessel abandoned at sea, and transferred 
while at sea to another vessel, to be taken to 
its destination, the service of the second ves- 
sel is not a continuation of the salvage serv- 
ice. 1359 

The owner of a vessel can come in as a 
co-salvor only where his vessel has been the 
direct means of rendering the service for 
which salvage is awarded S79 

The owner of a vessel is not entitled to 
salvage where his ship master pledged the 
owner's funds to procure another vessel 
with which tO;render the salvage service. . 379 

The ship owner is not entitled to recover 
from the master a share in an award for 
saving property from an island, where it 
had been landed by the passengers of a 
wrecked vessel 379 

Salvage to seamen, pilots, or passengers 
is only allowed for extraordinary exertions 
beyond their duty 464 

A salvor is one who, without any particu- 
lar relation to a vessel in distress, proffers 
useful service, and gives it as a volunteer 
adventurer, without any pre-existing cove- 
nant that connected him with the duty of 
employing himself for the preservation of 
the vessel 464 

If a pilot goes beyond the duty imposed 
upon him by law, and renders meritorious 
services to a vessel in distress, he becomes 
a salvor, and may sue in admiralty for 
salvage, though the service be performed 
upon pilotage ground *453 

Where the state laws make it a part of 
the official duty of pilots to assist vessels in 
distress, they are not entitled to salvage 
for rendering such service. (Reversing 
453.) 464 

A pilot who is part owner of a pilot boat 
should not be allowed, on the ground of pub- 
lic poUey, to recover salvage for towing in a 
vessel which received an injury by thump- 
ing on the bar while going out of the harbor 
under his charge as pilot 354 

Contracts for salvage services. 

An agreement for a specified sum is bind- 
ing upon the salvor, and limits his compen- 
sation to such amount. 946 

Where the right to compensation of per- 
sons assisting a salvor who has agreed to 
render the service for a certain amount is 
dependent upon success, they may main- 
tain a libel for salvage compensation, but 
the owner will be protected beyond the 
amount agreed upon 946 

The stipulations of a written contract are 
not enforceable against the person for whom 
the salvage was rendered except so far as 
they accord with the conscience of the 
court 1365 

A libel in rem for salvage services will be 
sustained, though the contract was for a per 
diem compensation, not contingent upon suc- 
cess 1342 

Fdlrf eiture of salvage. 

The want of good faith may be such as 
to reduce the salvage to a very small sum, 
or to destroy all claims to it.'. 777 
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The nature of salvage considered, and 
the principles regulating its amount enu- 
merated 399 

The amount is discretionary with the 
court, and is dependent on the labor, perils, 
and dangers incurred by the salvors, and 
the good faith that they exercise towards 

the owners of the proper^ saved 777 

The principle of salvage compensation is 
not confined to mere quantum meruit as 
to the persons saving, but is expanded so 
as to comprehend a reward for the risks of 
life and property, labor, and danger, as 
well as a premium operating as an induce- 
ment to similar exertion 215 

The salvors will be entitled to share to a 
greater or less degree in the benefit received 
from tibe service, when it is sufficient to 

warrant it 848 

Salvage services rendered by professional 
wreckers on the Florida coast are to be 
more liberally rewarded than like services 
would be if rendered in other places, and 
by persons and vessels pursuing other avoca- 
tions. 113 

The promises of the master in respect to 
the amount of salvage are not to be regard- 
ed when made in time of distress, but the 
reward must be measured according to cir- 
cumstances 215 

In awarding salvage upon a foreign vessel, 
courts in this country will regard the rates 
of allowance in the courts of the owner's 

country. 399 

Delays for saving ships, goods, or mari- 
ners, producing uncommon risks, are devia- 
tions which are not excused under policies 
of insurance, and the increased risk incurred 
by the owner is to be considered in deter- 
mining the amount of salvage 215 

It is not a deviation for a vessel to go out 
of her course three miles to speak another 
at sea, on seeing a signal for that purpose, 
nor to delay three hours to take from a for- 
eign ship, bound to a foreign port, ship- 
wrecked mariners of the United States, for 
the purpose of bringing them direct to the 

United States 1359 

Ships forsaken through fear of enemies 
or loss of life are not legally derelict, so as 

to warrant full right by occupancy 215 

Property found in a vessel abandoned in a 
harbor on an uninhabited coast comes with- 
in the maritime definitions of derelict prop- 
erty, unless it appears that there was an in- 
tention to return to the vessel on the part of 

the officers and crew , 1350 

The rate of salvage in cases of derelict 
is seldom more than one-half of the net pro- 
ceeds of the property saved. Two-thirds of 
the whole proceeds have sometimes been al- 
lowed, but the whole proceeds are never al- 
lowed unless their amount is so small that 
less would be an inadequate compensation.. 399 

An agreement by a pilot boat to tow into 
port, for $2,500, a dismasted brig in distress, 
worth, with cargOj $3,800, made under 
threats to leave the brig, where the service 
occupied nine days, held inequitable, and 

$1,500, allowed 847 

$10,178 allowed professional wreckers for 
getting ship and cargo of cotton off the 
Florida reef, being one-fourth of the net 

value 113 

$850 allowed, being one-half gross amount 
for bringing into port in pleasant weather 
derelict found in accustomed track of coast- 
ers and fishermen 480 

One-third part awarded as salvage in a 
case where the vessel was lost and part of 
the cargo saved, and where the salvage was 
not attended with extraordinary hazard or 

difficulty 579 

One-third the proceeds of merchandise, and 
one-eighth the value of plate and money 
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saved, awarded to a vessel for standing by 

another in a helpless condition at sea 215 

$1,700 allowed a valuable steamer for go- 
ing in search of, and towing to place of safe- 
ty, a disabled schooner, worth, with cargo, 
$11,000 848 

Remedies for recovery. 

There is no lien for salvage services per- 
formed under a contract for a fixed sum, to 
be paid at all events 945, 946 

An action in personam will lie by one 
salvor against a co-salvor to lecover a pro- 
Ijortionate share of the salvage compensa- 
tion, when the whole is received by the lat- 
ter, and he withholds the share of the for- 
mer 379 

The owner of a vessel which is employed 
in a salvage service may recover compensa- 
tion for sudi employment out of the salved 
property, either as co-salvor, by uniting 
with the officers and crew of the salving 
vessel in the suit, or by bringing it himself 
in his own right in case they refuse or neg- 
lect to join 379 

An action will lie in rem to recover a sal- 
vage compensation against the proceeds of 
salved property converted into specie, pro- 
vided the same action would lie against the ^ 
property itself 379 

Admiralty courts have jurisdiction to or- 
der a survey and decree a condemnation 
and sale of the ship, but the judge should 
be satisfied that the application is made 
in good faith, and that the vessel is so dam- 
aged that no prudent man would think of 
repairing her 113 

An action in rem will not lie against mon- 
ey earned by a shipmaster and supercargo 
as a salvor, whilst in the general employ 
of the libelant as owner of the vessel and 
cargo 379 

The agent of the owners of the lost prop- 
erty, having purchased the claim of part of 
the salvors, is allowed from the sum award- 
ed as salvage the amount he -paid for the 
claim, and no more .* 480 

Import duties upon wrecked property are 
to be paid out of the gi-oss proceeds, before 
deducting salvage, and are not to be char- 
ged exclusively on the owner's share of ihe 
salvage 399 

Costs will be awarded salvors, though 
their claim was inequitable, where claim- 
ant offered no particular sum 847 

Apportioxxmeiit. 

The relative claims of the actual salvors, 
and of the owners of the salving vessel and 
of its cargo, considered 399 

The owners of caigo thrown overboard 
to make room for the salved property have 
not a prior lien on the proceeds of such 

property for reimbursement 1350 

, Master allowed only the share of a com- 
mon seaman, where he greatly weakened 
his own vessel to render the salvage service.. 399 

Riglit to property or proceeds. 

No length of time divests the original 
owner of property found derelict at sea. It 
will be restored iq)on payment of salvage 
according to circumstances unless there be 
proof of an intention to abandon wholly. . .1247 

SEAMEN. 

Tie contract of sh-ipment. 

The master of a vessel prepared by her 
owners for a fishing voyage with intent to 
secure the bounty has no implied authority 
to engage seamen for wages merely, instead 
of upon shares - 85^ 

Where shipping articles have been sign-, 
ed by a seaman and delivered to the master, 
and the amount of wages is omitted by mis- 
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take or accident, without fraud, it is compe- 
tent to either party to show, by parol tes- 
timony, what the contract was in relation 
to wages • • .1140 

Under shipping articles describing the 
voyage as "from," "to," "thence," and 
"finally" certain ports named, for a pe- 
riod not exceeding 12 months, the seamen 
are not bound for 12 months unless the 
vessel went to the ports in the order 
named .- 1309 

"Where the master, without any new 
agreement, undertakes a voyage other than 
tliat originally agreed upon, the seamen 
may demand their wages 591 

Where a whaling vessel did not return 
home as she ought, a seaman was allowed 
compensation for his expenses in returning, 
and his time, calculated at the rate of his 
last lay, deducting what he earned or might 
have earned but for his own negligence 1315 

Where a seaman has different lays dur- 
ing the same whaling voyage, he is to have 
such proportion of each lay, for the whole 
voyage, as the time he served under such 
lay was of the time of the whole voyage. . . .1315 

A seaman during a whaling voyage, being 
appointed a ship keeper, is thereafter enti- 
tled to the lay of that station 1315 

The measure of compensation for the 
services of a person who shipped as an able 
seaman, but was in fact only competent to 
perform the duties of a green hand, is 
not the wages of a green hand, but only 
what his services were actually worth to 
the owners 861 

Where seamen" on a foreign vessel have 
been treated with uncommon cruelty, and, 
after presenting their grievances in court, 
were confined and threatened, the contract 

will be lield to be discharged 591 

* The refusal of a fireman to accept orders 
from any engineers or superintendents ex- 
cept tlie engineer in chief will justify his 
discharge 112 

Where a seaman is left or put on shore, 
his reasonable board and wages must be 
paid by the ship 142 

When the ship is properly furnished with 
a medicine chest, the seamen must pay for 
surgical or medical advice and assistance. . 142 

The master is not a competent witness to 
prove that a medicine chest was on board, 
for the purpose of throwing the expense of 
medical advice on a seaman 1303 

When the sufficiency of the medicine 
chest is questioned, the proper evidence to 
be produced is the testimony of some repu- 
table physician who has examined it 1303 

Conduct of xaaster or mate in respect to- 
seamen. 

A master who procures his men to be im- 
prisoned without good cause will not be ex- 
empted from his liability to them for dam- 
ages by showing that the imprisonment 
was ordered by the consul 1303 

A counsel has no authority to order Ameri- 
can seamen to be imprisoned in a foreign 
port 1303 

In fixing the amount of damages for an 
assault on a seaman by the master, the 
court will consider the situation of the par- 
ties 1073 

Wages — ^Riglit to. 

In case of wreck, the seaman is entitled 
to wages out of the goods saved for the time 
served before the loss, and thereafter in car- 
ing for the goods saved — 579 

Where it appears that the master used 
his best judgment in abandoning a ship load- 
ed with railroad iron and leaking in -heavy 
weather, seamen will not be allowed wages 
for the whole voyage on the ground that the 
vessel was fraudulently abandoned , . 968 
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The seamen of a captured neutral vessel, 
if they remain by her, are entitled to wages 
to the time of condemnation.... 1277 

Where a vessel is captured and finally 
acquitted, seamen are entitled to full wa- 
ges, including the time of detention,- even 
though the master offered to discharge 
them, aaid send them home, and they re- 
fused 709 

If during the voyage there be a capture 
and final restitution decreed, the right to 
wages is not complete until the restdtution..l275 

A mariner on a neutral vessel, carried off 
by captors on the arrest of the ship for ad- 
judication, participates in the general cir- 
cumstances of all the crew as to the fate of 
the ship, and if she is discharged by the ■ 
court of the captor he is entitled to his wa- 
ges 435 

A sailor on a neutral vessel, who is im- 
pressed, while the ship is permitted to pro- 
ceed, cannot recover his wages from the 
vessel unless he thereafter rejoins her 435 

Where a captured vessel is recaptured 
and restored on payment of salvage, a sea- 
man taken therefrom, and unable to rejoin 
the vessel, is entitled to full wages, less a 
deduction for salvage 1368 

Where a vessel is condemned as unsea- 
worthy at an intermediate port, and sold, 
and the cargo is transshipped by order of 
the shipowner's agents, and reaches its 
destination, the seamen are entitled to wa- 
ges 81 

Where an American vessel is condemned 
as unseawortby, and voluntarily sold in a 
foreign port on that account, seamen are 
entitled to two months' extra wages, under 
Act Feb. 28, 1803, § 3 673 

American seamen discharged in a foreign 
port on loss of the vessel from unseawor- 
Siiness existing at the inception of the voy- • 
age may recover, under Rev. St. §§ 4582, 
4583, from the owners three months' extra 
pay 697 

Where a seaman on a wrecking vessel 
was to receive compensation only^ by a 
share of the profits, he acquires no right to 
wages by the fact that after the owner's 
death the vessel is carried ofE by the master 
to a foreign port 1407 

A seaman, left sick in a foreign port, who 
refused to rejoin the ship when able to do 
so, will not be allowed wages beyond the 
time of such refusal , 1365 

The administrators of a seaman who 
shipped for the whole voyage, and died be- 
fore the return of the vessel, may recover 
wages to the end of the voyage. 142 

— — Kemedies for recovery. 

A contract to work at a certain rate per 
month in port in putting in machinery will 
not give the person a lien for wages as a 
seaman 112 

Where wages are not stipulated in the 
shipping articles, the seaman may either 
prove iiera by parol, or recover under Act 
July 20, 1790, § 1, the highest rate payable, 
etc 299 

The seaman may maintain a suit in per- 
sonam or against the freight for wages im- 
mediately upon completion of his service. .1309 

A seaman who hires for a trading voy- 
age for a specified time cannot sue for wa- 
ges until the expiration of the time unless 
there be proof of his actual or constructive 
release. — 299 

The remedy given to seamen by Rev. St. 
§§ 4546, 4547, as preliminary to the filing of 
a libel for wages, is not exclusive, but cu- 
mulative merely. 470 

A libel for seaman's wages may be filed, 
and process for the arrest of a vessel ob- 
tained, without resort to the preliminary 
proceedings authorized by said sections... 4701 
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Though a warrant be issued under a cer- 
tificate of sufficient cause of complaint for 
admiralty process, conformably to the stat- 
ute (Act July 20, 1790), the owner may in- 
tervene by answer, and bar the action by 
proving that libelant had no right to sue. . . 299 

It is optional with the seamen whether 
to resort to the preliminary measure of 
summoning the master, or to make direcfc 
application for admiralty process; and the 
judge may order process against the vessel 
without previous summons to the master. .1310 

In the absence of the judge, the clerk 
may issue process according to rules pre- 
scribed, or instructions given by the judge..l310 

The seaman may sue the vessel for his 
wages within the 10 days after the right to 
wages has accrued, either where a dispute 
has arisen, or the vessel has dejparted from 
the port of her discharge, or is about to 
proceed to sea. (Act 1790, c. 29, § 6.) 1309 

A libel for wages by a foreign seaman, 
whom the master has charged with deser- 
tion, held should be dismissed where the 
master offered to take the seaman home, 
and give him a certificate of forgiveness for 
past offenses 1283 

Where the two-months wages are due, 
and have not been paid to the foreign con- 
sul, as provided by the act, the seamen may 
recover them in an action against the mas- 
ter in their own names 673 

In a libel against a vessel for wages, the 
master is incompetent to prove any matter 
of defense which originates in his own acts, 
for which he is responsible 1303 

A seaman is not entitled to wages unless 
he show the contract of shipment, and that 
he performed the voyage, or a legal excuse 
for not having done so 1198 

Where the payment of a seaman's wages 
is refused unless he signs a receipt contain- 
ing a release of all complaints against his 
officers, no attention whatever will be paid 
to such release .1073 

Receipts procured by improper conduct 
imposing on seamen, or deceiving, overaw- 
ing, or misleading them, will be disregard- 
ed, but when given with due deliberation 
and full explanation of circumstances will 
not be set aside on light grounds .1051 

Seamen cannot recover the penalty pro- 
vided by Rev. St. § 4529, for the nonpay- 
ment of wages then due them, when the 
net proceeds from the sale of the vessel are 
insufficient to pay the officers and crew, and 
it does not appear that the master could 
have raised a sufficient sum for the purpose 697 

— — Deductions: Sxiingnisluiieiit, etc. 

Deductions from wages may be made for 
voluntary and unfaithful absence from du- 
ty, even where the seamen are again ac- 
cepted on their return to duty .1051 

The master of the vessel is bound to see 
that the loss from the misconduct of sea- 
men is made as small as possible .1203 

Where seamen obtain their discharge by 
the consul at a foreign port through con- 
certed misrepresentations, but ultimately 
return to the home port in the vessel, they 
will not be allowed wages during the time 
of detention at the foreign port 1293 

When the crew insist on a survey of the 
vessel, alleging that she is unseaworthy, if 
there be reasonable cause for a survey, the 
owners cannot charge the expense to the 
seamen • 1303 

No wages will be allowed during a^ sick- 
ness which arose from the fault or vice of 
the seaman 142 

Wages held not forfeited by mutiny which 
was quelled by severe measures of repres- 
sion and ^punishment, where the voyage 
was thereafter performed^ as the seamen 
had been sufficiently punished 1293 
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Embezzlement of pieces of the cargo by a, 
seaman does not necessarily work a forfei- 
ture of all his wages, and, if the amount of 
his wages exceed the value of the things 
embezzled, he will be decreed the excess. .1416 

Where the services of a seaman are ac- 
■cepted under the old contract after forfei- 
tures are incurred, such forfeitures are re- 
mitted 1051 

Wliere seamen are received on board aft- 
■er ihey have been entered in the log book as 
deserters, the forfeiture of their wages is 
waived 1126 

SEIZURE. 

■See "Forfeiture." 

SET-OFF AND COUNTERCLAIM. 

A debt due by the plaintifE to one of two 
4 joint defendants cannot be set ofE against 
the joint debt to the plaintiff 410 

After the assignment of a claim upon an 
•open account, the debtor cannot, in an ac- 
tion brought for the nse of the assignee, set 
off a claim against the assignor arising 
after notice of the assignment 594 

A debtor, after notice of an assignment 
■of the debt by the creditor, who purchases 
■a claim, against the creditor, cannot set off 
the same in a suit brought in the name of 
the creditor for the use of the assignee. . . , 961 

An account for work and labor cannot, 
at the trial, be given in evidence upon non 
assumpsit as a set-off, unless the account 
■has been filed and notice given 920 

SHIPPING. 

See, also. "Admiralty"; "Average"; "Bills of 
Lading"; "Bottomry and Respondentia"; 
"Carriers"; "Collision"; "Demurrage"; "Mar- 
itime Liens"; ."Pilots"; "Salvage"; "Sea- 
men"; "Towage." 

Public reg^olation-. 

The legal title in a registered ship may, 
■consistently with the acts, exist in one per- 
son, and the equitable title in another, and 
the disclosure of such equitable title is not 
required by the acts unless one party be 
an alien 815 

The ship registry acts of the United 
States have not changed the common law 
as to the mode in which ships may be 
transferred, but only take from any ship 
not transferred according to these acts the 
-charter of an American ship 815 

Title to vessel. 

By the general maritime law, a transfer 
-of a ship should be evidence of a bill of 

" sale 815 

Tlie master. 

Where a bill of exchange is drawn by 
the master by authority of the owners in 
his own name for cargo supplied by the 
•owners, the latter are liable, and are enti- 
tled to the same defense against the bill in 
case of dishonor that they would be as 
•drawers 67 

Where a master signs a bill of lading for 
goods notoreceived, or for more than are 
received, Be acts beyond his authority, and 
the owner is not liable either to the original 
shipper or any assignee of the bill of lad- 
ing, whether he makes advances on the 
faith of it, or gives value for it, or not . 626 

An agreement by the master or mate of a 
freighting vessel to tow floating stages, and 
to loolv after their safety, is beyond the 
scope of his employment, and neither the 
vessel nor owners are liable for their Ibss. . 105 

A master carrying goods or freight has 
txo right to pledge or sell them at an inter- 
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mediate port except for necessary repairs 
and expenses to enable him to perform the 
voyage. If he break up the voyage at an 
intermediate port, he has no right to sell the 
goods for the benefit of the vessel 438 

A master can, in a foreign port, hjrpothe- 
eate his vessel for the payment, witiiout 
maritime interest, of money advanced by a- 
stranger for necessary repairs, and to secure 
the payment of a bill of exchange drawn by 
him on the owner of the vessel for those ad- 
vances, although he is himself owner of car- 
go more than sufficient to pay for the re- 
pairs, and is solely concerned in interest in 
the voyage 1288 

To render a sale valid made by a master 
of a vessel under the general authority vest- 
ed in him, and convey a good title under it, 
there must be a necessity for such sale, and 
entire good faith on the part of the master. 1292 

The master as well as the owners of a 
vessel is a common carrier, and is person- 
ally responsible for his own negligence and 
misfeasances 1022 

The owners are liable for the wages of 
the master of a captured neutral ship after 
the^ capture, and until the condemnation, 
which are ultimately to be borne as a gener- 
al average .1277- 

Under the peculiar customs of the Chi- 
nese trade, lield, that the master was entitled 
to compensation in the nature of a present 
from the persons with whom he dealt 1198 

The master of a ship may maintain a suit 
in the admiralty in personam against the 
owner for his wages, but not in rem against 
the ship, for he has no lien 1275 

The master of a vessel exclusively enga- 
ged in navigating the interior waters of one 
state may maintain a libel in rem for his 
wages and advances, when a lien therefor 
is created by the 'state law 1093 

No suit for services performed by the 
master as a factor, or in any other charac- 
ter except that of master, is cognizable in 
the admiralty 1277 

Shipping articles, being the proper and 
usual documents of the ship for the voy- 
age, are in the admiralty always admitted 
as evidence of the terms of hire, even of 
the master, or his apprentice, but the evi- 
dence is not conclusive 1277 

Any loss to the owner caused by the 
smuggling of the master is to be compen- 
sated out of his wages 1277 

The carrying off of a vessel by her mas- 
ter after her owner's death, to a port of a 
state other than that of the owner's resi- 
dence, is an act of barratry, even if it be 
for the purpose of delivering her to persons 
supposed to be the owner's heirs 1407 

Xlmployxaent of vessel. 

A person who ships cargo by barge 
which he knows must be towed to her place 
of destinatioh is bound by the terms of tow- 
age which the baige agrees on with the tug 
which the barge procures to tow her 585 

A vessel which takes from a salvor vessel 
at sea a box of bullion saved from a wreck- 
ed vessel, and carries it to its destination, 
is entitled to a quantum meruit compensa- 
tion, and may proceed therefor in rem 1359 

The right to such compensation is not lost 
by a delivery of the bullion to the master 
of the wrecked vessel 1359 

Stowage of hogsheads of sugar upon their 
heads is sanctioned by usage 13S2 

Whether, stowage of goods under a poop 
deck is a stowage under deck, within the 
meaning of a bill of lading, is not dependent 
upon whether or not the poop deck was 
built when the ship was originally construct- 
ed, but upon whether it afforded sufficient 
protection to the goods 1382 

In the absence of a special contract or 
circumstances from which an agreement to 
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carry goods on deck may be implied, it is 
conclusively presumed that they are to be 
carried under deck 626 

Under an ordinary bill of lading, the car- 
rier is liable for goods stowed on deck and 
necessarily jettisoned 626 

Ship held liable for damage done to a car- 
go of tea by defacement of the labels by 
cockroaches 830 

Blowing is one of the ordinary occurren- 
ces on a sea voyage, and the ship is boimd 
to take proper precautions to guard against 
injury therefrom 1241 

The vessel is not liable under a bill of 
lading for nondelivery of a cargo sold by 
the master of a vessel driven ashore by a 
peril of the sea to pay salvage 1241 

The presumption of seaworthiness is re- 
butted by proof that the vessel is old and 
has suddenly failed in a vital part without 
any apparent cause 703 

The absence of the "note in writing" (Act 
March 3, 1851, § 2) does not discharge the 
shipowner's liability on a contract of af- 
freightment where the triie character and 
%ilue of the enumerated articles appear in 
the bill of lading 447 

The ship is not liable for damage done to 
cargo in unlading by stevedores appointed 
by the consignees under an express provision 
therefor in the charter party 830 

The mere landing of goods on a wharf, 
not separated from the rest of the cargo, or 
accepted by the consignee, where reasonable 
time and opportunity for removal is not giv- 
en. does not constitute a delivery 238 

TSTiere a carrier suffers goods of a con- 
signee, on being discharged from the vessel, 
to become mingled with the rest of the car- 
go, and to be carried o^ by persons claim- 
ing to be entitled to similar goods, he is lia- 
ble to the owner of the goods carried off, 
whether by fraud or mistake 258 

Interest is allowable on damage occasion- 
ed to cargo by the fault of the ship, and the 
court may enter a decree for such interest 
on the coming in of the master's report, al- 
though tie interlocutory decree did not pro- 
vide for interest 830 

A soldier transported under contract with 
the government, and discharged at sea dur- 
ing the voyage, does not thereby become a, 
passenger in such a sense that the master is 
liable for allowing him to be subjected to 

military discipline •• . . . .1022 

The vessel is liable for loss of baggage by 
theft from a stateroom in the lady's cabin 
which was properly fastened, where time 
and opportunity were given for a thief to 
enter such room without detection 106 

Iiialiilities of vessels or owners. 

Where a master hires a vessel "on shares" 
under an agreement to victual and man the 
vessel and employ her in such voyages as 
he thinks best, having thereby the entire 
possession, command, and navigation of the 
vessel, and the relation of principal and 
agent not existing between the master and 
owners, the master thereby becomes the 
owner pro hac vice during such time as the 
contract exists, and he, and not the general 
owner, is responsible for necessary supplies. 
(Reversing 505.) 501 

Limiting liaT>ility. 

A steamer used in the upper Mississippi 
river is not within Act March 3, 1851, limit- 
ing the liability of shipowners, and the dis- 
trict court will not therefore restrain claim- 
ants from suing the owner at common law 
to recover the full value of freight lost by 
fire 225 

Under act March 3, 1851, § 3, the per- 
sonal liability of the shipowners on a con- 
tract of affreightment ceases upon a total 
destruction of the vessel and loss of freight 
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before the completion of her voyage, though 
the actual damage to or loss of the goods to 
be carried, as in the case of theft, has taken 
place prior to the time of the destruction of 

the vessel 44T 

The limitation of liability under act 
March 3, 1851, § 3. is not affected by the 
fact that the vessel has been insured, and 
the insurance has been paid or become pay- 
able 447' 

SLAVERY. 

The vessel is liable to forfeiture where her 
master, as such, fits her out with intent to 
employ her in the slave trade, although her 
owner never authorized any* such illegal en- 
terprise, and is ignorant of the master's in- 
tention ISO- 
It is not necessary, in order to subject the 
vessel to forfeiture, that the fitment should 
be complete, or that it should be peculiarly 
adapted to the slave trade, if the legal in- 
tent be otherwise shown. (Act 1818, c. 91, 
§ 2.) 150 

Suflficieney of evidence and conclusiveness 
of judgment in a suit for freedom 1286 

Slaves cannot be manumitted in Washing- 
ton county, D. C, by last will, if over 45 
years old at the time the manumission is to 
take effect 1179 

Liability of persons for aiding and abet- 
ting escape of fugitive slaves, and rights of 
owner to arrest and detain slaves, stated 
in charge to jury 509" 

The question of identity of a fugitive 
slave can be proved only by inspection of 
the person, and such proof will prevail 
against doubtful proof of incompatible cir- 
cumstances 1334: 

In action upon the statute of Virginia 
(pages 192, 374) for carrying away the plain- 
tiff's slave, evidence wDl not be permitted 
to be given that the slave had hired himself 
as a free man to another master of a vessel 
in previous voyage 359" 

SPECIFIC PERFORMANCE. 

The specific execution of a contract can- 
not be decreed unless the relation of vendor 
and vendee exists 133 

Where the contract is for a good and op- 
erative title, the court will not compel thb 
party to accept a defective title 446- 

STATUTES. 

See, also, "Constitutional Law." 

Statutes cannot, by any fiction or relation, 
have any effect before they are actually 
passed 294 

When no time is fixed, statutes take effect 
from date 294- 

An act takes effect from the day of its 
approval by the executive, and includes that 
day, unless its operation is postponed by its 
own terms 572" 

Fractions of a day are not to be noticed 
in determining the time of a passage of a 
law of congress. The law goes into effect 
from the beguining of the day of its date, 
unless otherwise provided Q, 681 

The time when an act of congress which 
is approved and signed by the president of 
the United States takes effect must appear 
bv the act itself • 681 

'The lien given by an act which provides 
that it shall have priority over mortgages 
placed on the property "subsequent to the 
passage of" the act takes precedence of a 
mortgage placed within the 90 days after 
the passage of the act which a general stat- 
ute provides shall dapse before acts of the 
legislature shall take effect 39- 
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The phrase- "subsequent' to the passage of 
■this act" hdd to mean subsequent to its ap- 
proval by the governor. 39 

The proviso in Kev. St. § 1934, should be 
placed at the end of it, and riot in the mid- 
dle of the second clause of it, as now print- 
ed 411 

A later statute repugnant to a former one 
•on the same subject-matter, -so that they 
cannot stand together, repeals it by implica- 
tion 714 

A claim for money taken as usury while 
"a. law forbidding usury was in force is not 
■destroyed by the repeal of the law 961 

The legislature cannot impose upon the 
courts a construction of statutes previously 
passed 862 

Consent is essential to guilt, and the legis- 
lature is supposed to pass all penal laws 
with the understanding that courts will not 
inflict the penalties for such violations as 
■are unintentional 1300 

The laws of an isolated country may be 
proved by parol and by persons not juris- 
consults if they testify directly and posi- 
tively 1198 

TAXATION. 

See, also, "Internal Eevenue." 

A provision for the taxation of railroad 
property (Laws Yt. 1874, Act No. 1) is not 
invalid by reason of the fact that lands im- 
proved by having a railroad built on them 
are not made taxable until they have been 
■so improved 10 years, ,.,.,....• 643 

A memorandum on the books of the town 
clerk that certain persons were "sworn to 
•office" as assessors, signed by the clerk as a 
justice of the peace, and not as town clerk, 
lield a sufficient eerttficate of the official oath 
under the Maine statutes 219 

Where the taxpayer deles not present a 
•complete schedule, the tax will not be ren- 
•dered illegal if the assessors tax for proper- 
• ty not contained therein 219 

Whether Rev. St. § 3224, which provides 
that "no suit for the purpose of restraining 
the assessment or collection of any tax shall 
be maintained in any court," applies to a 
suit in a federal court to restain the col- 
lection of a state tax, quere 643 

Under the Arkansas statutes, a tax deed 
which shows by its recitals that two or more 
separate town lots were sold en masse for a 
gross sum is void on its face, and cannot be 
■contradicted by evidence aliunde- 40 

The annulment by decree of court of a 
tax sale of premises mortgaged to secure 
notes held by different parties inures to the 
benefit of all such holders, and not solely of 
the holder at whose suit the decree was 
made 486 

TELEGRAPH COMPANIES. 

A railroad cannot grant to a telegraph 
company the sole right to construct a line 
over its right of way, so as to exclude other 
telegraph companies. (Act July 24, 1866.). 790 

A telegraph company having a grant from 
a railroad of such exclusive right to construct 
a line along the right of way is entitled to an 
injunction against actual interference with 
its line, but not against such interruption of 
its business as results from mere competition 
by other companies constructing rival hues 
along the same railroad 790 

When a railroad is in possession of a re- 
ceiver of the United States court, a tele- 
graph company can acquire no title to its 
right of way by condemnation proceedings in 
a state court . . . . v 791 

If the receiver ratifies a contract previous- 
ly made with the company, the rights under 
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such contract are not affected by the foreclo- 
sure proceedings 791 

TERRITORIES. 

There is ao law in the United States re- 
quiring persons to be licensed to trade in 
Alaska, even with the Indians 411 

Alaska is not "Indian country," in the 
technical sense of that phrase, but only so 
far as the introduction and disposition of 
spirituous liquors is concerned, and, subject 
to this restraint, it is open to occupation and 
trade generally 411 

The repealing iclause of Rev. St. § 1934, 
did not repeal the provision of Act March 3, 
1873, extending sections 20 and 21 of the 
Indian intercourse act over Alaska, it being 
local in character 411 

TORTS. 

A right of action for a tort' is not assign- 
able, and an action for damages resulting 
from a tort can only be sustained by the per- <:^ 
son directly injured thereby 220 

TOWAGE. 

See, also, "GolUsion"; "Salvage." 

A tug is liable for the loss of a tow in a 
sudden squall where she does not complete 
the contract of towage at one trip, unless 
she shows that between the time when the 
tow was left at an intermediate place and 
when she was taken up again there was no 
time when the towage contract could have 
been safely performed ,.. 568 

A tug engaged to tow a schooner from one 
anchorage in New York harbor to another 
is not responsible for the safe transportation 
of the schooner over sunken rocks, provided 
she exercise ordinary care and skill in direct- 
ing the movements of thg two vessels 1031 

Contracts for towage, made between mas- 
ters of tugs and persons in charge of a 
wreck, should be scrutinized by courts of 
admiralty, and annulled if it appears that 
undue advantage was taken of the necessities 
of the persons in charge of the wreck to pro- 
cure unreasonable recompense 480 

The lull sum fixed by the contract for 
towage service will not be allowed, but only 
a quantum ineruit, if it appears that the 
service did not accomplish the result agreed 
to be performed. 480 

Where cargo is shipped bjr a barge, and 
lost by contact with ice while the barge is 
being towed by a tug, the owner of the car- 
go must show negligence on the part of the 
tug to recover against it for a loss 585 

To make a tug liable for keeping on 
through running ice, it must appear that 
the error was one which a careful and pru- 
dent navigator would have made in the cir- 
cumstances - 585 

A contract exempting a tug from respon- 
sibility for injury to her tow by ice does not 
relieve her from liability for damage result- 
ing from her own negligence while towing 
in the ice , 1413 

Towage services constitute a lieu upon the 
vessd .; 169. 

TRADE-MARKS AND TRADE-NAMES. 

A trade-mark signifies anything that has 
become in time adopted as the prima facie 
means of detecting the goods, wares, or 
properties of certain proprietors 366 

The 't^ords "Stoga Kip," as applied to 
boots, indicate neither ownership nor origin, 
but merely designate quality, and are not 
the subject of valid trade-mark 47 
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The term "Yankee" appliefl as the name 
or label upon soap lidd to be a valid trade- 
mark 1349 

The owner of goods is entitled to the es- 
dnsive use a trade-mark devised and ap- 
plied by him, although he is not himself 
the manufacturer, and the name of the 
manufacturer is used as a part of the trade- 
mark 138 

The privilege of a party to the exclusive 
enjoyment of a trade-mark does not rest 
upon a right of property therein, but on its 
prior use and application in liie manner in 
which it has been imitated and employed 
by defendant 138 

Abandonment of a trade-mark is not made 
out by showing numerous infringements in 
which the owners of such trade-mark have 
not acquiesced 1349 

The assignee of a whole right in a trade- 
mark, and of the property in the goods to 
which it is attached, may enjoin its wrong- 
ful use by others to the like extent as his 
assignor 138 

The certificate of the registration of a 
trade-mark need not include a certified copy 
of the declaration filed with the trade-mark 45 

Where the representations employed bear 
such resemblance to plaintiff's trade-mark aa 
to be calculated to mislead the public gen- 
erally who are the purchasers of the article, 
and to make it pass with them for the one 
sold by him, such representations will be en- 
joined 138 

The owner of a trade-mark for goods 
which he manufactures under a patent is 
not entitled to enjoin the use thereof by a 
dealer purchasing his goods from a manu- 
facturer licensed under the patent 47 

A person has no right to mark his goods 
vpith any words or terms indicating that 
they are manufactured under a patent 
which he does not own and has no right to 
use, and the courts will restrain Mm from 
such action 331 

And in such case the defendant will not 
be allowed to defend by" denying the valid- 
ity of the patent 331 

Exemplary damages are recoverable for 
an injiUT from counterfeiting plaintiff's 
trade-mark 266 



TREATIES. 

A treaty with a country giving its sub- 
jects the same privileges that are granted 
"to the most favored nation" does not in- 
clude rights granted by special convention. 591 

TRESPASS. 

A constable is not justified in breaking 
into a dwelling house by a warrant from 
a justice of the peace to search for goods 
clandestinely removed by the tenant to de- 
prive his landlord of his remedy by distress • 
for rent 657 

TRIAL. 

See, also, "Appeal and Error"; "Continuance"; 
"Depositions"; "Evidence"; "Judgment"; 
"New Trial"; "Witness." 

Where several actions on policies of in- 
surance are brought by the same plaintiffs 
against different companies, and the ques- 
tions are the same, the evidence the sam^ 
and the counsel the same, the court may or- 
der tiiem all to be tried to the same jury. . .1149 

If the bill be found to be erroneous, after 
the jury to try the case are impaneled, the 
plaintiff will have to suffer a nonsuit 1401 



Paso 
^ A nonsuit will be set aside, in the discre- 
tion of the ceurt, where justice requires it.. 1401 

If there has been surprist^ or the plain- 
tiff has equity, the nonsuit will be set aside..l401 

In replevin, the court will not order a non 
pros, on defendant's motion after tiie jury 
is sworn 32 

It is not too late, after the jury is sworn, 
to call for the books which the, court has or- 
dered to be produced at the trial 94 

Where a party calling for books in pos- 
session of the opposite party inspects them, 
he makes them evidence for the other party 

94. 1244 

The defendant, hy introducing evidence in 
defense, waived its requKt, made at the 
close of the plaintiff's evidence, that the 
court dkect a verdict for the defendant. ..1033 

-TROVER AND CONVERSION. 

In trover, a mere demand and refusal is 
not in all cases evidence of conversion. Where 
the demand is made by an agent, and the 
refusal is for defect of authority in the 
agent, or for a refusal to show autiiority, it 
is not evidence of a conversion. Otherwise, 
where there is no request to see the author- 
ity, and the refusal to deliver the property 
turns on other distinct grounds 438 

A person who tortiously converts goods 
temporarily landed at an Intermediate port 
from necessity for the purpose of repairing 
the vessel is not entitled to a deduction 
from the damages of the amount of duties 
payable 438 



TRUSTS. 

Under an agreement of separation be- 
tween husband and wife, property was 
transferred to trustee* to pay the income 
to the wife, it being provided that the agree- 
ment should continue notwithstanding the 
parties elected to cohabit. Held, that the 
husband, subsequently receiving the income 
under an agreement to invest it for the 
wife and her children, became a trustee of 
the wife 7 

In a court of equity, a party holding an 
equitable title cannot be ousted of his equi- 
table rights by the holder of the legal title, 
who in such case stands in a court of eq- 
uity as trustee for the use of the party ben- 
eficially interested 1059 

If a cestui que trust under an assignment 
for the benefit of creditors buys a right of 
property which the assignees were empow- 
ered to sell in the execution of their trust, 
he must claim as a purchaser under them, 
not as a cestui que trust 1269 

Where money is paid to a trustee, a co- 
trustee who joined in the receipt is not lia- 
ble unless the trustee had no right to receive 
the money '. 95 

Where trustees sell on credit, and receive 
the money before it is due, discounting legal 
interest, it will not operate in equity to dis- 
charge the lien 95 

The written declaration of a trustee in a 
conveyance by him of the trust property 
to a third person is not admissible against - 
the creator of the trust to show the intent 
of the parties in the original conveyance to 
the trustee 408 

Where trust funds are fraudulently used 
by the trustee to purchase stock in a rail- 
road company which is subsequently con- 
solidated with another company, the bene- 
ficial owner, having prior knowledge of. the 
misappropriation, must sedi his remedy 
against the stock of the consolidated com- 
pany in the hands of the trustee 747 
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Representations respecting the value of 
what was taken for the consideration, made 
by the vendee, or by another in his presence, 
which were false in material points, and 
which influenced the vendor to sell, wheth- 
er the vendee knew them to be false or not, 
will vitiate the sale 246 

A contract to convey a certain tract of 
land so soon as a suit then pending for the 
title shall be decided gives to the party that 
agrees to convey all the time necessary to 
close the litigation in all the forms it may 
assume ....". 

Unforeseen circumstances and embarrass- 
ments may excuse the performance at the 
day if the party act in good faith 

In Indiana a title bond is assignable 

Certain parties purchased a railroad, and 
received a deed therefor, but left a part of 
the purchase price unpaid, and then pro- 
cured an act of the legislature by which 
they, as purchasers and owners, were in- 
corporated. Held, that the company so 
formed took the railroad subject to the ven- 
dor's lien for the unpaid purdiase money. . 

Open, notorious, and exclusive posesssion, 
making valuable improvements for 16 years, 
constitutes implied notice to an attaching 
creditor of a deed to the person in posses- 
sion, though the same is not recorded until 
after the levy 612 
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WATERS AND WATER COURSES. 

Page 

Proof that the natural flow of a stream 
was changed by a person not having a legal 
right 'to do so will entitle a riparian pro- 
prietor to recover nominal damages, though 
tbere has been no actual injury 934 

Where there is a mere fugitive and tem- 
porary diversion of water, without damage, 
and without pretense of right, a court of eQ[- 
luty will not interfere, by way of injunc- 
tion. Quaere, where there would be any 
redress at law 506 

In the case of mills owned in severalty on 
the same milldam, one cannot divert the wa- 
ter to his mill by means of a canal into the 
pond above the dam, though he takes less 
than he would naturally use at his miU on 
the dam 506 

No riparian, proprietor or mill owner has a 
right to divert or unreasonably retard the 
natural flow of water to the parties below; 
and no proprietor or mill owner below has a 
right to retard or throw it back upon the 
lands or mills above, to the prejudice of the 
right of the proprietors thereof 506 

WILLS. 



WAR. 



See, also, "Prize." 



A capture of a steamer, within the insur- 
rectionary district, by the forces of the 
United States, vested in the government of 
the United States an absolute title to the 
property, without the necessity of any legal 
condemnation 1025 

The fact that the libelant, who was at 
the time of the capture resident in the dis- 
trict in insurrection, afterwards came into 
the United States, and took tie oath pre- 
scribed by the acts of congress, could not 
divest the title of the government. 1025 

A bill of exchange, drawn by a bank in 
Mobile while that city was in possession of 
the Confederate forces, on a bank in New 
Orleans, after that city had surrendered to 
and was occupied by the Federal forces, is 
void 1380 

Such a bill is void, even though the payee 
of the bill, at the time he received it, sup- 
posed the city of New Orleans was still oc- 
cupied by the Confederate forces 1380 

In such case, the payee, acting in good 
faith, without knowledge, may recover from 
the drawer under the money counts the 
amount paid for the bill 1330 

WAREHOUSEMEN. 

Putting 160 kegs of gunpowder in the 
same warehouse with plaintiff's goods is 
negligence rendering the warehouseman lia- 
ble for a loss resulting therefrom 1004 

WASTE. 

The federal court will grant an injunc- 
tion restraming waste pending decision of 
the question of its jurisdiction ^fter re- 
moval from a state court 278 



Where a will is ambiguous in its words, 
and contains no reference to anything which 
can make it certain, or on its face admits of 

no construction, it is void 234 

A will cannot be proved by witnesses who 
were appointed by a testator as guardians to 

testator's infant children. 1417 

Instructions given to a solicitor for the 
preparation of a will are not admissible to 
control or contradict its plain terms, nor to 
supply an omission, unless there is somethmg 
on the face of the instrument to connect 

them therewith , . , 234 

An express limitation in a bequest or de- 
vise will not be hdd to be controlled by im- 
plications drawn from other provisions in the 
will, if the latter, by any fair intendment, 

can be reconciled with the former 162 

A power of disposal by will does not en- 
large an interest in the donee of the power 

beyond what is expressly limited 162 

A devise of a fee to trustees and their 
heirs, with authority to sell, is consistent 
with an executory bequest with a fee to 

others after a life estate. . . . ^ 162 

"Issue" prima facie means heirs of the 

body, and refers to all lineal descendants 854 

To take a case out of the rule in Shelley's 
Case, the intent of the testator to change the 
primary meaning of the word "issue," and 
employ it in an unusual sense, must mani- 
festly appear in the will itself 854 

The rule in Shelley's Case is not applica- 
ble to a devise of an equitable estate for life 
to the ancestor, and a legal estate after the 
termination of the life estate to the hens. . 162 

A devise to a person for life with the re- 
mainder to his issue and heu:s of the issue, 
does not give a mere hfe estate to the first 
taker unless there are also in the devise of 
the remainder words of distributive modifica- 
tion S54 

A renunciation or disclaimer by a devisee 
must be evidenced by some solemn act or 
acknowledgment in writing, or by some 
open and positive act which will operate as 

an estoppel ', 547 

A mere nonpossession of real estate by the 
devisee under a devise, short of the period 
prescribed by the statute of limitations to bar 
a right of entry, does not amount to a posi- 
tive renunciation or disclaimer of the devise, 

or to proof thereof .7 547 

A devise of a mill with appurtenances con- 
veys, not the buildings merely, but the land 
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under and adjoining -which is necessary to 
the use, and' is actually used with it .1108 

WITNESS. 

See, also, "Bankruptcy"; "Ctosts"; "Deposi- 
tion"; "Trial." 

A pardon does not restore the credit of a 
person convicted of an infamous crime, and 
such a person is not a witness entitled to 
full credit •••• 88 

A witness is not rendered incompetent by 
having received a copy of the interrogatories 
before the time of testifying, without any 
comments or any influence used to affect his 
answers .• • • * 1 V 

A witness is not rendered mcompetent hy 
havmg received a letter from one of the par- 
ties requestmg him to tell the whole truth, 
without any suggestion as to what the writer 
considered the truth to he - 246 

Where a witness is protected from uabihty 
by the act of limitation, he is competent 
without a release , • • 94 

An objection on the ground of mterest 
may be supported either by examining the 
witness himself, or by other independent evi- 
dence, but not by both such methods 372 

A witness is not incompetent because he 
feels hunself bound in honor to indemnify the 
party who calls him as a witness in case 
the judgment should be against him, if he 
has made no promise to indemnity him, nor 
is bound in law so to do 352 

A CO heir or co nest of kin is not a compe- 
tent witness for the plaintifE in a suit 
brought for an account of a trust fund cre- 
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ated for the benefit of all the heirs or nest 
of kin 718 

The maker of a note is a competent wit- 
ness, not to prove its original invalidity, but 
the improper use afterwards made of it, 
and that time was given him without the 
consent of the indorser 997 

A paid legatee is a competent witness 
where payment has been made by the exec- 
utor, voluntarily, with knowledge of the 
daim sued upon, and without a refunding 
bond, and a long time has elapsed since the 
death of the testator. The length of time 
is regulated by analogy to the statute of lim- 
itations • . . • ...1198 

If there be reason to suppose that the per- 
jury or prevarication of one witness is the 
result of subornation, it affords a reasonable 
ground in doubtful case for suspecting the 
testimony of other witnesses adduced by the 
same party ••,••;*, "^ 

The interest of a party in the result should 
be considered on the question of his credi- 
hiUty ..1008 

Under Act Md. 1791, c. 6§, § 8, an attach- 
ment for contempt can be issued agamst^ a 
witness who refuses to obey a summons is- 
sued by a justice of the peace 345 

WRITS AND NOTICE OF SUITS. 

In cases of injunctions to stay proceedings 
at law and in cross suits m equity, and in no 
others, wiU the court dkect service of the 
subpoena to be made on the attorney at law, 
or upon the adverse solicitor in the cross 
suit 207. 208 
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